
TITLE 42—THE PUBLIC HEALTH AND WELFARE 
  

CHAPTER 84—DEPARTMENT OF ENERGY 
  

SUBCHAPTER XVI—ENERGY EMPLOYEES OCCUPATIONAL ILLNESS 
COMPENSATION PROGRAM 

  
PART A—ESTABLISHMENT OF COMPENSATION PROGRAM AND 

COMPENSATION FUND 
  
§ 7384.  Findings; sense of Congress 
  
(a)  FINDINGS—The Congress finds the following: 
  

(1)  Since World War II, Federal nuclear activities have been explicitly recognized under 
Federal law as activities that are ultra-hazardous.  Nuclear weapons production and 
testing have involved unique dangers, including potential catastrophic nuclear accidents 
that private insurance carriers have not covered and recurring exposures to radioactive 
substances and beryllium that, even in small amounts, can cause medical harm. 
(2)  Since the inception of the nuclear weapons program and for several decades 
afterwards, a large number of nuclear weapons workers at sites of the Department of 
Energy and at sites of vendors who supplied the Cold War effort were put at risk without 
their knowledge and consent for reasons that, documents reveal, were driven by fears of 
adverse publicity, liability, and employee demands for hazardous duty pay. 
(3)  Many previously secret records have documented unmonitored exposures to radiation 
and beryllium and continuing problems at these sites across the Nation, at which the 
Department of Energy and its predecessor agencies have been, since World War II, self-
regulating with respect to nuclear safety and occupational safety and health.  No other 
hazardous Federal activity has been permitted to be carried out under such sweeping 
powers of self-regulation. 
(4)  The policy of the Department of Energy has been to litigate occupational illness 
claims, which has deterred workers from filing workers’ compensation claims and has 
imposed major financial burdens for such employees who have sought compensation.  
Contractors of the Department have been held harmless and the employees have been 
denied workers’ compensation coverage for occupational disease. 
(5)  Over the past 20 years, more than two dozen scientific findings have emerged that 
indicate that certain of such employees are experiencing increased risks of dying from 
cancer and non-malignant diseases.  Several of these studies have also established a 
correlation between excess diseases and exposure to radiation and beryllium. 
(6)  While linking exposure to occupational hazards with the development of 
occupational disease is sometimes difficult, scientific evidence supports the conclusion 
that occupational exposure to dust particles or vapor of beryllium can cause beryllium 
sensitivity and chronic beryllium disease.  Furthermore, studies indicate than 98 percent 
of radiation-induced cancers within the nuclear weapons complex have occurred at dose 
levels below existing maximum safe thresholds. 
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(7)  Existing information indicates that State workers’ compensation programs do not 
provide a uniform means of ensuring adequate compensation for the types of 
occupational illnesses and diseases that relate to the employees at those sites. 
(8)  To ensure fairness and equity, the civilian men and women who, over the past 50 
years, have performed duties uniquely related to the nuclear weapons  production and 
testing programs of the Department of Energy and its predecessor agencies should have 
efficient, uniform, and adequate compensation for beryllium-related health conditions 
and radiation-related health conditions. 
(9)  On April 12, 2000, the Secretary of Energy announced that the Administration 
intended to seek compensation for individuals with a broad range of work-related 
illnesses throughout the Department of Energy’s nuclear weapons complex. 
(10)  However, as of October 2, 2000, the Administration has failed to provide Congress 
with the necessary legislative and budget proposals to enact the promised compensation 
program. 

  
(b)  SENSE OF CONGRESS—It is the sense of Congress that—   
  

(1)  a program should be established to provide compensation to covered employees; 
(2)  a fund for payment of such compensation should be established on the books of the 
Treasury; 
(3)  payments from that fund should be made only after—  

(A)  the identification of employees of the Department of Energy (including its 
predecessor agencies), and of contractors of the Department, who may be 
members of the group of covered employees; 
(B)  the establishment of a process to receive and administer claims for 
compensation for disability or death of covered employees; 
(C)  the submittal by the President of a legislative proposal for compensation of 
such employees that includes the estimated annual budget resources for that 
compensation;  and 
(D)  consideration by the Congress of the legislative proposal submitted by the 
President;  and 

(4)  payments from that fund should commence not later than fiscal year 2002. 
  
Pub. L. 106-398, Title XXXVI, § 3602 
  
Short Title 
  
Pub. L. 106-398, Title XXXVI, § 3601 provided that:  “This title may be cited as the ‘Energy 
Employees Occupational Illness Compensation Program Act of 2000’.” 
  
§ 7384d.  Establishment of Energy Employees Occupational Illness Compensation Program 
  
(a)  PROGRAM ESTABLISHED—There is hereby established a program to be known as the 
“Energy Employees Occupational Illness Compensation Program” (in this subchapter referred to 
as the “compensation program”).  The President shall carry out the compensation program 
through one or more Federal agencies or officials, as designated by the President. 
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(b)  PURPOSE OF PROGRAM—The purpose of the compensation program is to provide for 
timely, uniform, and adequate compensation of covered employees and, where applicable, 
survivors of such employees, suffering from illnesses incurred by such employees in the 
performance of duty for the Department of Energy and certain of its contractors and 
subcontractors. 
  
(c)  ELIGIBILITY FOR COMPENSATION—The eligibility of covered employees for 
compensation under the compensation program shall be determined in accordance with the 
provisions of part B of this subchapter as may be modified by a law enacted after the date of the 
submittal of the proposal for legislation required by section 7384f of this title. 
  
Pub. L. 106-398, Title XXXVI, § 3611 
  
§ 7384e.  Establishment of Energy Employees Occupational Illness Compensation Fund 
  
(a)  ESTABLISHMENT—There is hereby established on the books of the Treasury a fund to be 
known as the “Energy Employees Occupational Illness Compensation Fund” (in this subchapter 
referred to as the “compensation fund”). 
  
(b)  AMOUNTS IN COMPENSATION FUND—The compensation fund shall consist of the 
following amounts: 
  

(1)  Amounts appropriated to the compensation fund pursuant to the authorization of 
appropriations in section 7384g(b) of this title. 
(2)  Amounts transferred to the compensation fund under subsection (c). 

  
(c)  FINANCING OF COMPENSATION FUND—Upon the exhaustion of amounts in the 
compensation fund attributable to the authorization of appropriations in section 7384g(b) of this 
title, the Secretary of the Treasury shall transfer directly to the compensation fund from the 
General Fund of the Treasury, without further appropriation, such amounts as are further 
necessary to carry out the compensation program. 
  
(d)  USE OF COMPENSATION FUND—Subject to subsection (e), amounts in the 
compensation fund shall be used to carry out the compensation program. 
  
(e)  ADMINISTRATIVE COSTS NOT PAID FROM COMPENSATION FUND—No cost 
incurred in carrying out the compensation program, or in administering the compensation fund, 
shall be paid from the compensation fund or set off against or otherwise deducted from any 
payment to any individual under the compensation program. 
  
(f)  INVESTMENT OF AMOUNTS IN COMPENSATION FUND—Amounts in the 
compensation fund shall be invested in accordance with section 9702 of title 31, United States 
Code, and any interest on, and proceeds from, any such investment shall be credited to and 
become a part of the compensation fund. 
  
Pub. L. 106-398, Title XXXVI, § 3612 
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§ 7384f.  Legislative proposal 
  
(a)  LEGISLATIVE PROPOSAL REQUIRED—Not later than March 15, 2001, the President 
shall submit to Congress a proposal for legislation to implement the compensation program.  The 
proposal for legislation shall include, at a minimum, the specific recommendations (including 
draft legislation) of the President for the following: 
  

(1)  The types of compensation and benefits, including lost wages, medical benefits, and 
any lump-sum settlement payments, to be provided under the compensation program. 
(2)  Any adjustments or modifications necessary to appropriately administer the 
compensation program under part B of this subchapter. 
(3)  Whether to expand the compensation program to include other illnesses associated 
with exposure to toxic substances. 
(4)  Whether to expand the class of individuals who are members of the Special Exposure 
Cohort (as defined in section 7384l(14)) of this title. 

  
(b)  ASSESSMENT OF POTENTIAL COVERED EMPLOYEES AND REQUIRED 
AMOUNTS—The President shall include with the proposal for legislation under subsection (a) 
the following: 
  

(1)  An estimate of the number of covered employees that the President determines were 
exposed in the performance of duty. 
(2)  An estimate, for each fiscal year of the compensation program, of the amounts to be 
required for compensation and benefits anticipated to be provided in such fiscal year 
under the compensation program. 

  
Pub. L. 106-398, Title XXXVI, § 3613 
  
§ 7384g.  Authorization of appropriations 
  
(a)  IN GENERAL—Pursuant to the authorization of appropriations in section 3103(a)*, 
$25,000,000 may be used for purposes of carrying out this subchapter. 
  
(b)  COMPENSATION FUND—There is hereby authorized to be appropriated $250,000,000 to 
the Energy Employees Occupational Illness Compensation Fund established by section 7384e of 
this title. 
  
Pub. L. 106-398, Title XXXVI, § 3614 
  
*Pub. L. 106-398, Title XXXI, § 3103(a).  
  

PART B—PROGRAM ADMINISTRATION 
  
§ 7384l.  Definitions for program administration 
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In this subchapter: 
  
(1)  The term “covered employee” means any of the following: 
  

(A)  A covered beryllium employee. 
(B)  A covered employee with cancer. 
(C)  To the extent provided in section 7384r of this title, a covered employee with chronic 
silicosis (as defined in that section). 
  

(2)  The term “atomic weapon” has the meaning given that term in section 11 d.* of the Atomic 
Energy Act of 1954 (42 U.S.C. 2014(d)). 
  
(3)  The term “atomic weapons employee” means any of the following:

(A)  An individual employed by an atomic weapons employer during a period when the 
employer was processing or producing, for the use by the United States, material that 
emitted radiation and was used in the production of an atomic weapon, excluding 
uranium mining and milling. 
(B)  An individual employed— 
 (i)  at a facility with respect to which the National Institute for Occupational 
Safety and  Health, in its report dated October 2003 and titled “Report on Residual 
Radioactive and  Beryllium Contamination at Atomic Weapons Employer Facilities 
and Beryllium Vendor  Facilities”, or any update to that report, found that there is 
a potential for significant  residual contamination outside of the period in which 
weapons-related production  occurred; 
 (ii)  by an atomic weapons employer or subsequent owner or operators of a 
facility  described in clause (i); and 
 (iii)  during a period, as specified in such report or any update to such report, of 
potential  for significant residual radioactive contamination at such facility.

(4)  The term “atomic weapons employer” means an entity, other than the United States, that—  
  

(A)  processed or produced, for use by the United States, material that emitted radiation 
and was used in the production of an atomic weapon, excluding uranium mining and 
milling; and 
(B)  is designated by the Secretary of Energy as an atomic weapons employer for 
purposes of the compensation program. 

  
(5)  The term “atomic weapons employer facility” means a facility, owned by an atomic weapons 
employer, that is or was used to process or produce, for use by the United States, material that 
emitted radiation and was used in the production of an atomic weapon, excluding uranium 
mining or milling. 
  
(6)  The term “beryllium vendor” means any of the following: 
  

(A)  Atomics International. 
(B)  Brush Wellman, Incorporated, and its predecessor, Brush Beryllium Company. 

 5



(C)  General Atomics. 
(D)  General Electric Company. 
(E)  NGK Metals Corporation and its predecessors, Kawecki-Berylco, Cabot 
Corporation, BerylCo, and Beryllium Corporation of America. 
(F)  Nuclear Materials and Equipment Corporation. 
(G)  StarMet Corporation and its predecessor, Nuclear Metals, Incorporated. 
(H)  Wyman Gordan, Incorporated. 
(I)  Any other vendor, processor, or producer of beryllium or related products designated 
as a beryllium vendor for purposes of the compensation program under section 7384m of 
this title. 

  
(7)  The term “covered beryllium employee” means the following, if and only if the employee is 
determined to have been exposed to beryllium in the performance of duty in accordance with 
section 7384n(a) of this title: 
  

(A)  A current or former employee (as that term is defined in section 8101(1) of Title 5) 
who may have been exposed to beryllium at a Department of Energy facility or at a 
facility owned, operated, or occupied by a beryllium vendor. 
(B)  A current or former employee of—  

(i)  any entity that contracted with the Department of Energy to provide 
management and operation, management and integration, or environmental 
remediation of a Department of Energy facility; or 
(ii)  any contractor or subcontractor that provided services, including construction 
and maintenance, at such a facility. 

(C)  A current or former employee of a beryllium vendor, or of a contractor or 
subcontractor of a beryllium vendor, during a period when the vendor was engaged in 
activities related to the production or processing of beryllium for sale to, or use by, the 
Department of Energy. 

  
(8)  The term “covered beryllium illness” means any of the following: 
  

(A)  Beryllium sensitivity as established by an abnormal beryllium lymphocyte 
proliferation test performed on either blood or lung lavage cells. 
(B)  Established chronic beryllium disease. 
(C)  Any injury, illness, impairment, or disability sustained as a consequence of a covered 
beryllium illness referred to in subparagraph (A) or (B). 

  
(9)  The term “covered employee with cancer” means any of the following: 
  

(A)  An individual with a specified cancer who is a member of the Special Exposure 
Cohort, if and only if that individual contracted that specified cancer after beginning 
employment at a Department of Energy facility (in the case of a Department of Energy 
employee or Department of Energy contractor employee) or at an atomic weapons 
employer facility (in the case of an atomic weapons employee). 
(B)(i)  An individual with cancer specified in subclause (I), (II), or (III) of clause (ii), if 
and only if that individual is determined to have sustained that cancer in the performance 

 6



of duty in accordance with section 7384n(b) of this title. 
(ii)  Clause (i) applies to any of the following: 

(I)  A Department of Energy employee who contracted that cancer after beginning 
employment at a Department of Energy facility. 
(II)  A Department of Energy contractor employee who contracted that cancer 
after beginning employment at a Department of Energy facility. 
(III)  An atomic weapons employee who contracted that cancer after beginning 
employment at an atomic weapons employer facility. 

  
(10)  The term “Department of Energy” includes the predecessor agencies of the Department of 
Energy, including the Manhattan Engineering District. 
  
(11)  The term “Department of Energy contractor employee” means any of the following: 
  

(A)  An individual who is or was in residence at a Department of Energy facility as a 
researcher for one or more periods aggregating at least 24 months. 
(B)  An individual who is or was employed at a Department of Energy facility by—  

(i)  an entity that contracted with the Department of Energy to provide 
management and operating, management and integration, or environmental 
remediation at the facility; or 
(ii)  a contractor or subcontractor that provided services, including construction 
and maintenance, at the facility. 

  
(12)  The term “Department of Energy facility” means any building, structure, or premise, 
including the grounds upon which such building, structure, or premise is located— 
  

(A)  in which operations are, or have been, conducted by, or on behalf of, the Department 
of Energy (except for buildings, structures, premises, grounds, or operations covered by 
Executive Order No. 12344, dated February 1, 1982 (42 U.S.C. 7158 note), pertaining to 
the Naval Nuclear Propulsion Program); and 
(B)  with regard to which the Department of Energy has or had—  

(i)  a proprietary interest; or 
(ii)  entered into a contract with an entity to provide management and operation, 
management and integration, environmental remediation services, construction, or 
maintenance services. 

  
(13)  The term “established chronic beryllium disease” means chronic beryllium disease as 
established by the following: 
  

(A)  For diagnoses on or after January 1, 1993, beryllium sensitivity (as established in 
accordance with paragraph (8)(A)), together with lung pathology consistent with chronic 
beryllium disease, including—  

(i)  a lung biopsy showing granulomas or a lymphocytic process consistent with 
chronic beryllium disease; 
(ii)  a computerized axial tomography scan showing changes consistent with 
chronic beryllium disease; or 
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(iii)  pulmonary function or exercise testing showing pulmonary deficits 
consistent with chronic beryllium disease. 

(B)  For diagnoses before January 1, 1993, the presence of—  
(i)  occupational or environmental history, or epidemiologic evidence of 
beryllium exposure; and 
(iii)  any three of the following criteria: 

(I)  Characteristic chest radiographic (or computed tomography (CT)) 
abnormalities. 
(II)  Restrictive or obstructive lung physiology testing or diffusing lung 
capacity defect. 
(III)  Lung pathology consistent with chronic beryllium disease. 
(IV)  Clinical course consistent with a chronic respiratory disorder. 
(V)  Immunologic tests showing beryllium sensitivity (skin patch test or 
beryllium blood test preferred). 

  
(14)  The term “member of the Special Exposure Cohort” means a Department of Energy 
employee, Department of Energy contractor employee, or atomic weapons employee who meets 
any of the following requirements: 
  

(A)  The employee was so employed for a number of work days aggregating at least 250 
work days before February 1, 1992, at a gaseous diffusion plant located in Paducah, 
Kentucky, Portsmouth, Ohio, or Oak Ridge, Tennessee, and, during such employment—  

(i)  was monitored through the use of dosimetry badges for exposure at the plant 
of the external parts of employee’s body to radiation; or 
(ii)  worked in a job that had exposures comparable to a job that is or was 
monitored through the use of dosimetry badges. 

(B)  The employee was so employed before January 1, 1974, by the Department of 
Energy or a Department of Energy contractor or subcontractor on Amchitka Island, 
Alaska, and was exposed to ionizing radiation in the performance of duty related to the 
Long Shot, Milrow, or Cannikin underground nuclear tests. 
(C)(i)  Subject to clause (ii), the employee is an individual designated as a member of the 
Special Exposure Cohort by the President for purposes of the compensation program 
under section 7384q of this title. 
(ii)  A designation under clause (i) shall, unless Congress otherwise provides, take effect 
on the date that is 30 days after the date on which the President submits to Congress a 
report identifying the individuals covered by the designation and describing the criteria 
used in designating those individuals. 

  
(15)  The term “occupational illness” means a covered beryllium illness, cancer referred to in 
section 7384l(9)(B) of this title, specified cancer, or chronic silicosis, as the case may be. 
  
(16)  The term “radiation” means ionizing radiation in the form of—  
  

(A)  alpha particles; 
(B)  beta particles; 
(C)  neutrons; 
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(D)  gamma rays; or 
(E)  accelerated ions or subatomic particles from accelerator machines. 

  
(17)  The term “specified cancer” means any of the following: 
  

(A)  A specified disease, as that term is defined in section 4(b)(2) of the Radiation 
Exposure Compensation Act (42 U.S.C. 2210 note). 
(B)  Bone cancer. 
(C)  Renal cancers. 
(D)  Leukemia (other than chronic lymphocytic leukemia), if initial occupational 
exposure occurred before 21 years of age and onset occurred more than two years after 
initial occupational exposure. 

  
[(18)  Repealed.] 
  
Pub. L. 106-398, Title XXXVI, § 3621; Pub. L. 107-20, § 2403(a); Pub. L. 107-107, §§ 
3151(a)(1) and 3151(a)(4)(C); Pub. L. 108-375, §§ 3166(b)(2) and 3168(a) 
  
*So in original.  Probably should be “section 11(d)”. 
  
§ 7384m.  Expansion of list of beryllium vendors 
  
Not later than December 31, 2002, the President may, in consultation with the Secretary of 
Energy, designate as a beryllium vendor for purposes of section 7384l(6) of this title any vendor, 
processor, or producer of beryllium or related products not previously listed under or designated 
for purposes of such section 7384l(6) of this title if the President finds that such vendor, 
processor, or producer has been engaged in activities related to the production or processing of 
beryllium for sale to, or use by, the Department of Energy in a manner similar to the entities 
listed in such section 7384l(6) of this title. 
  
Pub. L. 106-398, Title XXXVI, § 3622 
  
§ 7384n.  Exposure in the performance of duty 
  
(a)  BERYLLIUM—A covered beryllium employee shall, in the absence of substantial evidence 
to the contrary, be determined to have been exposed to beryllium in the performance of duty for 
the purposes of the compensation program if, and only if, the covered beryllium employee was—  
  

(1)  employed at a Department of Energy facility; or 
(2)  present at a Department of Energy facility, or a facility owned and operated by a 
beryllium vendor, because of employment by the United States, a beryllium vendor, or a 
contractor or subcontractor of the Department of Energy; 
  

during a period when beryllium dust, particles, or vapor may have been present at such facility. 
  
(b)  CANCER—An individual with cancer specified in subclause (I), (II), or (III) of section 
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7384l(9)(B)(ii) of this title shall be determined to have sustained that cancer in the performance 
of duty for purposes of the compensation program if, and only if, the cancer specified in that 
subclause was at least as likely as not related to employment at the facility specified in that 
subclause, as determined in accordance with the guidelines established under subsection (c). 
  
(c)  GUIDELINES—(1)  For purposes of the compensation program, the President shall by 
regulation establish guidelines for making the determinations required by subsection (b). 
  
(2)  The President shall establish such guidelines after technical review by the Advisory Board 
on Radiation and Worker Health under section 7384o of this title. 
  
(3)  Such guidelines shall—  
  

(A)  be based on the radiation dose received by the employee (or a group of employees 
performing similar work) at such facility and the upper 99 percent confidence interval of 
the probability of causation in the radioepidemiological tables published under section 
7(b) of the Orphan Drug Act (42 U.S.C. 241 note), as such tables may be updated under 
section 7(b)(3) of such Act from time to time; 
(B)  incorporate the methods established under subsection (d); and 
(C)  take into consideration the type of cancer, past health-related activities (such as 
smoking), information on the risk of developing a radiation-related cancer from 
workplace exposure, and other relevant factors. 

  
(4)  In the case of an atomic weapons employee described in section 7384l(3)(B), the following 
doses of radiation shall be treated, for purposes of paragraph (3)(A) of this subsection, as part of 
the radiation dose received by the employee at such facility:

(A)  Any dose of ionizing radiation received by that employee from facilities, materials, 
devices, or byproducts used or generated in the research, development, production, 
dismantlement, transportation, or testing of nuclear weapons, or from any activities to 
research, produce, process, store, remediate, or dispose of radioactive materials by or on 
behalf of the Department of Energy (except for activities covered by Executive Order 
No. 12344, dated February 1, 1982 (42 U.S.C. 7158 note) pertaining to the Naval 
Nuclear Propulsion Program). 
(B)  Any dose of ionizing radiation received by that employee from a source not covered 
by subparagraph (A) that is not distinguishable through reliable documentation from a 
dose covered by subparagraph (A).

(d)  METHODS FOR RADIATION DOSE RECONSTRUCTIONS—(1)  The President shall, 
through any Federal agency (other than the Department of Energy) or official (other than the 
Secretary of Energy or any other official within the Department of Energy) that the President 
may designate, establish by regulation methods for arriving at reasonable estimates of the 
radiation doses received by an individual specified in subparagraph (B) of section 7384l(9) of 
this title at a facility specified in that subparagraph by each of the following employees: 
  

(A)  An employee who was not monitored for exposure to radiation at such facility. 
(B)  An employee who was monitored inadequately for exposure to radiation at such 
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facility. 
(C)  An employee whose records of exposure to radiation at such facility are missing or 
incomplete. 

  
(2)  The President shall establish an independent review process using the Advisory Board on 
Radiation and Worker Health to—  
  

(A)  assess the methods established under paragraph (1); and 
(B)  verify a reasonable sample of the doses established under paragraph (1). 

  
(e)  INFORMATION ON RADIATION DOSES—(1)  The Secretary of Energy shall provide, to 
each covered employee with cancer specified in section 7384l(9)(B) of this title, information 
specifying the estimated radiation dose of that employee during each employment specified in 
section 7384l(9)(B) of this title, whether established by a dosimetry reading, by a method 
established under subsection (d), or by both a dosimetry reading and such method. 
  
(2)  The Secretary of Health and Human Services and the Secretary of Energy shall each make 
available to researchers and the general public information on the assumptions, methodology, 
and data used in establishing radiation doses under subsection (d).  The actions taken under this 
paragraph shall be consistent with the protection of private medical records. 
  
Pub. L. 106-398, Title XXXVI, § 3623; Pub. L. 108-375, § 3168(b) 
  
§ 7384o.  Advisory board on radiation and worker health 
  
(a)  ESTABLISHMENT—(1)  Not later than 120 days after October 30, 2000, the President shall 
establish and appoint an Advisory Board on Radiation and Worker Health (in this section 
referred to as the “Board”). 
  
(2)  The President shall make appointments to the Board in consultation with organizations with 
expertise on worker health issues in order to ensure that the membership of the Board reflects a 
balance of scientific, medical, and worker perspectives. 
  
(3)  The President shall designate a Chair for the Board from among its members. 
  
(b)  DUTIES—The Board shall advise the President on—  
  

(1)  the development of guidelines under section 7384n(c) of this title; 
(2)  the scientific validity and quality of dose estimation and reconstruction efforts being 
performed for purposes of the compensation program; and 
(3)  such other matters related to radiation and worker health in Department of Energy 
facilities as the President considers appropriate. 

  
(c)  STAFF—(1)  The President shall appoint a staff to facilitate the work of the Board.  The 
staff shall be headed by a Director who shall be appointed under subchapter VIII of chapter 33 of 
Title 5. 
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(2)  The President may accept as staff of the Board personnel on detail from other Federal 
agencies.  The detail of personnel under this paragraph may be on a nonreimbursable basis. 
  
(d)  EXPENSES—Members of the Board, other than full-time employees of the United States, 
while attending meetings of the Board or while otherwise serving at the request of the President, 
while serving away from their homes or regular places of business, shall be allowed travel and 
meal expenses, including per diem in lieu of subsistence, as authorized by section 5703 of Title 
5, for individuals in the Government serving without pay. 
  
(e)  SECURITY CLEARANCES—(1)  The Secretary of Energy shall ensure that the members 
and staff of the Board, and the contractors performing work in support of the Board, are afforded 
the opportunity to apply for a security clearance for any matter for which such a clearance is 
appropriate.  The Secretary should, not later than 180 days after receiving a completed 
application, make a determination whether or not the individual concerned is eligible for the 
clearance.
 
(2)  For fiscal year 2007 and each fiscal year thereafter, the Secretary of Energy shall include in 
the budget justification materials submitted to Congress in support of the Department of Energy 
budget for that fiscal year (as submitted with the budget of the President under section 1105(a) of 
title 31, United States Code) a report specifying the number of applications for security 
clearances under this subsection, the number of such applications granted, and the number of 
such applications denied.
 
(f)  INFORMATION—The Secretary of Energy shall, in accordance with law, provide to the 
Board and the contractors of the Board access to any information that the Board considers 
relevant to carry out its responsibilities under this title, including information such as Restricted 
Data (as defined in section 11 y* of the Atomic Energy Act of 1954 (42 U.S.C. 2014(y))) and 
information covered by the Privacy Act. 
 
Pub. L. 106-398, Title XXXVI, § 3624; Pub. L. 108-375, § 3166(a) 
  
*So in original.  Probably should be “section 11(y)”. 
  
§ 7384p.  Responsibilities of Secretary of Health and Human Services 
  
The Secretary of Health and Human Services shall carry out that Secretary’s responsibilities with 
respect to the compensation program with the assistance of the Director of the National Institute 
for Occupational Safety and Health. 
  
Pub. L. 106-398, Title XXXVI, § 3625 
  
§ 7384q.  Designation of additional members of Special Exposure Cohort 
  
(a)  ADVICE ON ADDITIONAL MEMBERS—(1)  The Advisory Board on Radiation and 
Worker Health under section 7384o of this title shall advise the President whether there is a class 
of employees at any Department of Energy facility who likely were exposed to radiation at that 
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facility but for whom it is not feasible to estimate with sufficient accuracy the radiation dose they 
received. 
  
(2)  The advice of the Advisory Board on Radiation and Worker Health under paragraph (1) shall 
be based on exposure assessments by radiation health professionals, information provided by the 
Department of Energy, and such other information as the Advisory Board considers appropriate. 
  
(3)  The President shall request advice under paragraph (1) after consideration of petitions by 
classes of employees described in that paragraph for such advice.  The President shall consider 
such petitions pursuant to procedures established by the President. 
  
(b)  DESIGNATION OF ADDITIONAL MEMBERS—Subject to the provisions of section 
7384l(14)(C) of this title, the members of a class of employees at a Department of Energy 
facility, or at an atomic weapons employer facility, may be treated as members of the Special 
Exposure Cohort for purposes of the compensation program if the President, upon 
recommendation of the Advisory Board on Radiation and Worker Health, determines that—  
  

(1)  it is not feasible to estimate with sufficient accuracy the radiation dose that the class 
received; and 
(2)  there is a reasonable likelihood that such radiation dose may have endangered the 
health of members of the class. 

 
(c)  DEADLINES—(1) Not later than 180 days after the date on which the President receives a 
petition for designation as members of the Special Exposure Cohort, the Director of the National 
Institute for Occupational Safety and Health shall submit to the Advisory Board on Radiation 
and Worker Health a recommendation on that petition, including all supporting documentation.

(2)(A)  Upon receipt by the President of a recommendation of the Advisory Board on Radiation 
and Worker Health that the President should determine in the affirmative that paragraphs (1) and 
(2) of subsection (b) apply to a class, the President shall have a period of 30 days in which to 
determine whether such paragraphs apply to the class and to submit that determination (whether 
affirmative or negative) to Congress.

(B)  If the determination submitted by the President under subparagraph (A) is in the affirmative, 
the President shall also submit a report meeting the requirements of section 7384l(14)(C)(ii).

(C)  If the President does not submit a determination required by subparagraph (A) within the 
period required by subparagraph (A), then upon the day following the expiration of that period, 
it shall be deemed for purposes of section 7384l(14)(C)(ii) that the President submitted the 
report under that provision on that day.

(d)  ACCESS TO INFORMATION—The Secretary of Energy shall provide, in accordance with 
law, the Secretary of Health and Human Services and the members and staff of the Advisory 
Board on Radiation and Worker Health access to relevant information on worker exposures, 
including access to Restricted Data (as defined in section 11 y.* of the Atomic Energy Act of 
1954 (42 U.S.C. 2014(y)). 
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Pub. L. 106-398, Title XXXVI, § 3626; Pub. L. 107-107, § 3151(a)(2); Pub. L. 108-375, § 
3166(b)(1) 
  
*So in original.  Probably should be “section 11(y)”. 
  
§ 7384r.  Separate treatment of chronic silicosis 
  
(a)  SENSE OF CONGRESS—The Congress finds that employees who worked in Department 
of Energy test sites and later contracted chronic silicosis should also be considered for inclusion 
in the compensation program.  Recognizing that chronic silicosis resulting from exposure to 
silica is not a condition unique to the nuclear weapons industry, it is not the intent of Congress 
with this subchapter to establish a precedent on the question of chronic silicosis as a 
compensable occupational disease.  Consequently, it is the sense of Congress that a further 
determination by the President is appropriate before these workers are included in the 
compensation program. 
  
(b)  CERTIFICATION BY PRESIDENT—A covered employee with chronic silicosis shall be 
treated as a covered employee (as defined in section 7384l(1)) of this title for the purposes of the 
compensation program required by section 7384d of this title unless the President submits to 
Congress not later than 180 days after October 30, 2000 the certification of the President that 
there is insufficient basis to include such employees.  The President shall submit with the 
certification any recommendations about the compensation program with respect to covered 
employees with chronic silicosis as the President considers appropriate. 
  
(c)  EXPOSURE TO SILICA IN THE PERFORMANCE OF DUTY—A covered employee 
shall, in the absence of substantial evidence to the contrary, be determined to have been exposed 
to silica in the performance of duty for the purposes of the compensation program if, and only if, 
the employee was present for a number of work days aggregating at least 250 work days during 
the mining of tunnels at a Department of Energy facility located in Nevada or Alaska for tests or 
experiments related to an atomic weapon. 
  
(d)  COVERED EMPLOYEE WITH CHRONIC SILICOSIS—For purposes of this subchapter, 
the term “covered employee with chronic silicosis” means a Department of Energy employee, or 
a Department of Energy contractor employee, with chronic silicosis who was exposed to silica in 
the performance of duty as determined under subsection (c). 
  
(e)  CHRONIC SILICOSIS—For purposes of this subchapter, the term “chronic silicosis” means 
a non- malignant lung disease if— 
  

(1)  the initial occupational exposure to silica dust preceded the onset of silicosis by at 
least 10 years; and 
(2)  a written diagnosis of silicosis is made by a medical doctor and is accompanied by—  

(A)  a chest radiograph, interpreted by an individual certified by the National 
Institute for Occupational Safety and Health as a B reader, classifying the 
existence of pneumoconioses of category 1/0 or higher; 
(B)  results from a computer assisted tomograph or other imaging technique that 
are consistent with silicosis; or 
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(C)  lung biopsy findings consistent with silicosis. 
  
Pub. L. 106-398, Title XXXVI, § 3627; Pub. L. 107-107, § 3151(a)(3) 
  
§ 7384s.  Compensation and benefits to be provided 
  
(a)  COMPENSATION PROVIDED—(1)  Except as provided in paragraph (2), a covered 
employee, or the survivor of that covered employee if the employee is deceased, shall receive 
compensation for the disability or death of that employee from that employee’s occupational 
illness in the amount of $150,000. 
  
(2)  A covered employee shall, to the extent that employee’s occupational illness is established 
beryllium sensitivity, receive beryllium sensitivity monitoring under subsection (c) in lieu of 
compensation under paragraph (1). 
  
(b)  MEDICAL BENEFITS—A covered employee shall receive medical benefits under section 
7384t of this title for that employee’s occupational illness. 
  
(c)  BERYLLIUM SENSITIVITY MONITORING—An individual receiving beryllium 
sensitivity monitoring under this subsection shall receive the following: 
  

(1)  A thorough medical examination to confirm the nature and extent of the individual’s 
established beryllium sensitivity. 
(2)  Regular medical examinations thereafter to determine whether that individual has 
developed established chronic beryllium disease. 

  
(d)  PAYMENT FROM COMPENSATION FUND—The compensation provided under this 
section, when authorized or approved by the President, shall be paid from the compensation fund 
established under section 7384e of this title. 
  
(e)  PAYMENTS IN THE CASE OF DECEASED PERSONS—(1)  In the case of a covered 
employee who is deceased at the time of payment of compensation under this section, whether or 
not the death is the result of the covered employee’s occupational illness, such payment may be 
made only as follows: 
  

(A)  If the covered employee is survived by a spouse who is living at the time of 
payment, such payment shall be made to such surviving spouse. 
(B)  If there is no surviving spouse described in subparagraph (A), such payment shall be 
made in equal shares to all children of the covered employee who are living at the time of 
payment. 
(C)  If there is no surviving spouse described in subparagraph (A) and if there are no 
children described in subparagraph (B), such payment shall be made in equal shares to 
the parents of the covered employee who are living at the time of payment. 
(D)  If there is no surviving spouse described in subparagraph (A), and if there are no 
children described in subparagraph (B) or parents described in subparagraph (C), such 
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payment shall be made in equal shares to all grandchildren of the covered employee who 
are living at the time of payment. 
(E)  If there is no surviving spouse described in subparagraph (A), and if there are no 
children described in subparagraph (B), parents described in subparagraph (C), or 
grandchildren described in subparagraph (D), then such payment shall be made in equal 
shares to the grandparents of the covered employee who are living at the time of 
payment. 
(F)  Notwithstanding the other provisions of this paragraph, if there is—  

(i)  a surviving spouse described in subparagraph (A); and 
(ii)  at least one child of the covered employee who is living and a minor at the 
time of payment and who is not a recognized natural child or adopted child of 
such surviving spouse, 

then half of such payment shall be made to such surviving spouse, and the other half of 
such payment shall be made in equal shares to each child of the covered employee who is 
living and a minor at the time of payment. 
  

(2)  If a covered employee eligible for payment dies before filing a claim under this title, a 
survivor of that employee who may receive payment under paragraph (1) may file a claim for 
such payment. 
  
(3)  For purposes of this subsection—  
  

(A)  the “spouse” of an individual is a wife or husband of that individual who was 
married to that individual for at least one year immediately before the death of that 
individual; 
(B)  a “child” includes a recognized natural child, a stepchild who lived with an 
individual in a regular parent-child relationship, and an adopted child; 
(C)  a “parent” includes fathers and mothers through adoption; 
(D)  a “grandchild” of an individual is a child of a child of that individual; and 
(E)  a “grandparent” of an individual is a parent of a parent of that individual. 

  
(f)  EFFECTIVE DATE—This section shall take effect on July 31, 2001, unless Congress 
otherwise provides in an Act enacted before that date. 
  
Pub. L. 106-398, Title XXXVI, § 3628; Pub. L. 107-107, § 3151(a)(4)(A) 
  
§ 7384t.  Medical benefits 
  
(a)  MEDICAL BENEFITS PROVIDED—The United States shall furnish, to an individual 
receiving medical benefits under this section for an illness, the services, appliances, and supplies 
prescribed or recommended by a qualified physician for that illness, which the President 
considers likely to cure, give relief, or reduce the degree or the period of that illness. 
  
(b)  PERSONS FURNISHING BENEFITS—(1)  These services, appliances, and supplies shall 
be furnished by or on the order of United States medical officers and hospitals, or, at the 
individual’s option, by or on the order of physicians and hospitals designated or approved by the 
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President. 
  
(2)  The individual may initially select a physician to provide medical services, appliances, and 
supplies under this section in accordance with such regulations and instructions as the President 
considers necessary. 
  
(c)  TRANSPORTATION AND EXPENSES—The individual may be furnished necessary and 
reasonable transportation and expenses incident to the securing of such services, appliances, and 
supplies. 
  
(d)  COMMENCEMENT OF BENEFITS—An individual receiving benefits under this section 
shall be furnished those benefits as of the date on which that individual submitted the claim for 
those benefits in accordance with this subchapter. 
  
(e)  PAYMENT FROM COMPENSATION FUND—The benefits provided under this section, 
when authorized or approved by the President, shall be paid from the compensation fund 
established under section 7384e of this title. 
  
(f)  EFFECTIVE DATE—This section shall take effect on July 31, 2001, unless Congress 
otherwise provides in an Act enacted before that date. 
  
Pub. L. 106-398, Title XXXVI, § 3629 
  
§ 7384u.  Separate treatment of certain uranium employees 
  
(a)  COMPENSATION PROVIDED—An individual who receives, or has received, $100,000 
under section 5 of the Radiation Exposure Compensation Act (42 U.S.C. 2210 note) for a claim 
made under that Act (hereinafter in this section referred to as a “covered uranium employee”), or 
the survivor of that covered uranium employee if the employee is deceased, shall receive 
compensation under this section in the amount of $50,000. 
  
(b)  MEDICAL BENEFITS—A covered uranium employee shall receive medical benefits under 
section 7384t of this title for the illness for which that employee received $100,000 under section 
5 of that Act. 
  
(c)  COORDINATION WITH RECA—The compensation and benefits provided in subsections 
(a) and (b) are separate from any compensation or benefits provided under that Act. 
  
(d)  PAYMENT FROM COMPENSATION FUND—The compensation provided under this 
section and the compensation provided under section 5 of the Radiation Exposure Compensation 
Act, when authorized or approved by the President, shall be paid from the compensation fund 
established under section 7384e of this title. 
  
(e)  PAYMENTS IN THE CASE OF DECEASED PERSONS—(1)  In the case of a covered 
employee who is deceased at the time of payment of compensation under this section, whether or 
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not the death is the result of the covered employee’s occupational illness, such payment may be 
made only as follows: 
  

(A)  If the covered employee is survived by a spouse who is living at the time of 
payment, such payment shall be made to such surviving spouse. 
(B)  If there is no surviving spouse described in subparagraph (A), such payment shall be 
made in equal shares to all children of the covered employee who are living at the time of 
payment. 
(C)  If there is no surviving spouse described in subparagraph (A) and if there are no 
children described in subparagraph (B), such payment shall be made in equal shares to 
the parents of the covered employee who are living at the time of payment. 
(D)  If there is no surviving spouse described in subparagraph (A), and if there are no 
children described in subparagraph (B) or parents described in subparagraph (C), such 
payment shall be made in equal shares to all grandchildren of the covered employee who 
are living at the time of payment. 
(E)  If there is no surviving spouse described in subparagraph (A), and if there are no 
children described in subparagraph (B), parents described in subparagraph (C), or 
grandchildren described in subparagraph (D), then such payment shall be made in equal 
shares to the grandparents of the covered employee who are living at the time of 
payment. 
(F)  Notwithstanding the other provisions of this paragraph, if there is—  

(i)  a surviving spouse described in subparagraph (A); and 
(ii)  at least one child of the covered employee who is living and a minor at the 
time of payment and who is not a recognized natural child or adopted child of 
such surviving spouse, 

then half of such payment shall be made to such surviving spouse, and the other half of 
such payment shall be made in equal shares to each child of the covered employee who is 
living and a minor at the time of payment. 
  

(2)  If a covered employee eligible for payment dies before filing a claim under this title, a 
survivor of that employee who may receive payment under paragraph (1) may file a claim for 
such payment. 
  
(3)  For purposes of this subsection—  
  

(A)  the “spouse” of an individual is a wife or husband of that individual who was 
married to that individual for at least one year immediately before the death of that 
individual; 
(B)  a “child” includes a recognized natural child, a stepchild who lived with an 
individual in a regular parent-child relationship, and an adopted child; 
(C)  a “parent” includes fathers and mothers through adoption; 
(D)  a “grandchild” of an individual is a child of a child of that individual; and 
(E)  a “grandparent” of an individual is a parent of a parent of that individual. 

  
(f)  PROCEDURES REQUIRED—The President shall establish procedures to identify and 
notify each covered uranium employee, or the survivor of that covered uranium employee if that 
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employee is deceased, of the availability of compensation and benefits under this section. 
  
(g)  EFFECTIVE DATE—This section shall take effect on July 31, 2001, unless Congress 
otherwise provides in an Act enacted before that date. 
  
Pub. L. 106-398, Title XXXVI, § 3630; Pub. L. 107-107, § 3151(a)(4)(B); Pub. L. 108-375, § 
3165(a) 
  
§ 7384v.  Assistance for claimants and potential claimants 
  
(a)  ASSISTANCE FOR CLAIMANTS—The President shall, upon the receipt of a request for 
assistance from a claimant under the compensation program, provide assistance to the claimant 
in connection with the claim, including— 
  

(1)  assistance in securing medical testing and diagnostic services necessary to establish 
the existence of a covered beryllium illness, chronic silicosis, or cancer; and 
(2)  such other assistance as may be required to develop facts pertinent to the claim. 

  
(b)  ASSISTANCE FOR POTENTIAL CLAIMANTS—The President shall take appropriate 
actions to inform and assist covered employees who are potential claimants under the 
compensation program, and other potential claimants under the compensation program, of the 
availability of compensation under the compensation program, including actions to— 
  

(1)  ensure the ready availability, in paper and electronic format, of forms necessary for 
making claims; 
(2)  provide such covered employees and other potential claimants with information and 
other support necessary for making claims, including—  

(A)  medical protocols for medical testing and diagnosis to establish the existence 
of a covered beryllium illness, chronic silicosis, or cancer; and 
(B)  lists of vendors approved for providing laboratory services related to such 
medical testing and diagnosis; and 

(3)  provide such additional assistance to such covered employees and other potential 
claimants as may be required for the development of facts pertinent  to a claim. 

  
(c)  INFORMATION FROM BERYLLIUM VENDORS AND OTHER CONTRACTORS—As 
part of the assistance program provided under subsections (a) and (b), and as permitted by law, 
the Secretary of Energy shall, upon the request of the President, require a beryllium vendor or 
other Department of Energy contractor or subcontractor to provide information relevant to a 
claim or potential claim under the compensation program to the President. 
  
Pub. L. 106-398, Title XXXVI, § 3631 
  
§ 7384w.  Subpoenas; oaths; examination of witnesses
 
The Secretary of Labor, with respect to any matter under this part, may—
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(1)  issue subpoenas for and compel the attendance of witnesses;
(2)  administer oaths; 
(3)  examine witnesses; and 
(4)  require the production of books, papers, documents, and other evidence.

 
Pub. L. 106-398, Title XXXVI, § 3632, as added by Pub. L. 108-375, § 3163(a) 
  
§ 7384w-1.  Completion of site profiles
 
(a)  IN GENERAL.—To the extent that the Secretary of Labor determines it useful and 
practicable, the Secretary of Labor shall direct the Director of the National Institute for 
Occupational Safety and Health to prepare site profiles for a Department of Energy facility 
based on the records, files, and other data provided by the Secretary of Energy and such other 
information as is available, including information available from the former worker medical 
screening programs of the Department of Energy.
 
(b)  INFORMATION.—The Secretary of Energy shall furnish to the Secretary of Labor any 
information that the Secretary of Labor finds necessary or useful for the production of such site 
profiles, including records from the Department of Energy former worker medical screening 
program.
 
(c)  DEFINITION.—In this section, the term “site profile” means an exposure assessment of a 
facility that identifies the toxic substances or processes that were commonly used in each 
building or process of the facility, and the time frame during which the potential for exposure to 
toxic substances existed.
 
(d)  TIME FRAMES.—The Secretary of Health and Human Services shall establish time frames 
for completing site profiles for those Department of Energy facilities for which a site profile has 
not been completed.  Not later than March 1, 2005, the Secretary of Health and Human Services 
shall submit to Congress a report setting forth those time frames. 
 
Pub. L. 106-398, Title XXXVI, § 3633, as added by Pub. L. 108-375, § 3166(c) 
  
  

PART C—TREATMENT, COORDINATION, AND FORFEITURE OF 
COMPENSATION AND BENEFITS 

  
§ 7385.  Offset for certain payments 
  
A payment of compensation to an individual, or to a survivor of that individual, under this 
subchapter shall be offset by the amount of any payment made pursuant to a final award or 
settlement on a claim (other than a claim for worker’s compensation), against any person, that is 
based on injuries incurred by that individual on account of the exposure for which compensation 
is payable under this subchapter. 
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Pub. L. 106-398, Title XXXVI, § 3641; Pub. L. 108-375, § 3162(a) 
  
§ 7385a.  Subrogation of the United States 
  
Upon payment of compensation under this subchapter, the United States is subrogated for the 
amount of the payment to a right or claim that the individual to whom the payment was made 
may have against any person on account of injuries referred to in section 7385 of this title. 
  
Pub. L. 106-398, Title XXXVI, § 3642; Pub. L. 108-375, § 3162(b) 
  
§ 7385b.  Payment in full settlement of claims 
  
Except as provided in part E, the acceptance by an individual of payment of compensation under 
part B of this subchapter with respect to a covered employee shall be in full satisfaction of all 
claims of or on behalf of that individual against the United States, against a Department of 
Energy contractor or subcontractor, beryllium vendor, or atomic weapons employer, or against 
any person with respect to that person’s performance of a contract with the United States, that 
arise out of an exposure referred to in section 7385 of this title. 
  
Pub. L. 106-398, Title XXXVI, § 3643; Pub. L. 108-375, § 3162(c) 
  
§ 7385c.  Exclusivity of remedy against the United States and against contractors and 
subcontractors 
  
(a)  IN GENERAL—The liability of the United States or an instrumentality of the United States 
under this subchapter with respect to a cancer (including a specified cancer), chronic silicosis, 
covered beryllium illness, or death related thereto of a covered employee is exclusive and instead 
of all other liability—  
  

(1)  of—  
(A)  the United States; 
(B)  any instrumentality of the United States; 
(C)  a contractor that contracted with the Department of Energy to provide 
management and operation, management and integration, or environmental 
remediation of a Department of Energy facility (in its capacity as a contractor); 
(D)  a subcontractor that provided services, including construction, at a 
Department of Energy facility (in its capacity as a subcontractor); and 
(E)  an employee, agent, or assign of an entity specified in subparagraphs (A) 
through (D); 

(2)  to—  
(A)  the covered employee; 
(B)  the covered employee’s legal representative, spouse, dependents, survivors 
and next of kin; and 
(C)  any other person, including any third party as to whom the covered 
employee, or the covered employee’s legal representative, spouse, dependents, 
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survivors, or next of kin, has a cause of action relating to the cancer (including a 
specified cancer), chronic silicosis, covered beryllium illness, or death, otherwise 
entitled to recover damages from the United States, the instrumentality, the 
contractor, the subcontractor, or the employee, agent, or assign of one of them; 
  

because of the cancer (including a specified cancer), chronic silicosis, covered beryllium illness, 
or death in any proceeding or action including a direct judicial proceeding, a civil action, a 
proceeding in admiralty, or a proceeding under a tort liability statute or the common law. 
  
(b)  APPLICABILITY—This section applies to all cases filed on or after October 30, 2000. 
  
(c)  WORKERS’ COMPENSATION—This section does not apply to an administrative or 
judicial proceeding under a State or Federal workers’ compensation law. 
  
(d)  APPLICABILITY TO PART E.—This section applies with respect to part E to the covered 
medical condition or covered illness or death of a covered DOE contractor employee on the same 
basis as it applies with respect to part B to the cancer (including a specified cancer), chronic 
silicosis, covered beryllium illness, or death of a covered employee.  
  
Pub. L. 106-398, Title XXXVI, § 3644; Pub. L. 108-375, § 3162(d) 
  
§ 7385d.  Election of remedy for beryllium employees and atomic weapons employees 
  
(a)  EFFECT OF TORT CASES FILED BEFORE ENACTMENT OF ORIGINAL LAW—(1) 
Except as provided in paragraph (2), if an otherwise eligible individual filed a tort case specified 
in subsection (d) before October 30, 2000, such individual shall be eligible for compensation and 
benefits under part B. 
  
(2)  If such tort case remained pending as of the date of the enactment of the National Defense 
Authorization Act for Fiscal Year 2002*, and such individual does not dismiss such tort case 
before December 31, 2003, such individual shall not be eligible for such compensation or 
benefits. 
  
(b)  EFFECT OF TORT CASES FILED BETWEEN ENACTMENT OF ORIGINAL LAW 
AND ENACTMENT OF 2001 AMENDMENTS—(1)  Except as provided in paragraph (2), if an 
otherwise eligible individual filed a tort case specified in subsection (d) during the period 
beginning on October 30, 2000, and ending on the date of the enactment of the National Defense 
Authorization Act for Fiscal Year 2002*, such individual shall not be eligible for such 
compensation or benefits. 
  
(2)  If such individual dismisses such tort case on or before the last permissible date specified in 
paragraph (3), such individual shall be eligible for such compensation or benefits. 
  
(3)  The last permissible date referred to in paragraph (2) is the later of the following dates: 
  

(A)  April 30, 2003. 
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(B)  The date that is 30 months after the date the individual first becomes aware that an 
illness covered by part B of a covered employee may be connected to the exposure of the 
covered employee in the performance of duty under section 7384n. 
  

(c)  EFFECT OF TORT CASES FILED AFTER ENACTMENT OF 2001 AMENDMENTS—
(1) If an otherwise eligible individual files a tort case specified in subsection (d) after the date of 
the enactment of the National Defense Authorization Act for Fiscal Year 2002*, such individual 
shall not be eligible for such compensation or benefits if a final court decision is entered against 
such individual in such tort case. 
  
(2)  If such a final court decision is not entered, such individual shall nonetheless not be eligible 
for such compensation or benefits, except as follows:  If such individual dismisses such tort case 
on or before the last permissible date specified in paragraph (3), such individual shall be eligible 
for such compensation and benefits. 
  
(3)  The last permissible date referred to in paragraph (2) is the later of the following dates: 
  

(A)  April 30, 2003. 
(B)  The date that is 30 months after the date the individual first becomes aware that an 
illness covered by part B of a covered employee may be connected to the exposure of the 
covered employee in the performance of duty under section 7384n. 
  

(d)  COVERED TORT CASES—A tort case specified in this subsection is a tort case alleging a 
claim referred to in section 7385b against a beryllium vendor or atomic weapons employer. 
  
(e)  WORKERS’ COMPENSATION—This section does not apply to an administrative or 
judicial proceeding under a State or Federal workers’ compensation law. 
  
Pub. L. 106-398, Title XXXVI, § 3645; Pub. L. 107-107, § 3151(a)(5) 
  
*December 28, 2001. 
  
§ 7385e.  Certification of treatment of payments under other laws 
  
Compensation or benefits provided to an individual under this subchapter—  
  

(1)  shall be treated for purposes of the internal revenue laws of the United States as 
damages for human suffering; and 
(2)  shall not be included as income or resources for purposes of determining eligibility to 
receive benefits described in section 3803(c)(2)(C) of Title 31, or the amount of such 
benefits. 

  
Pub. L. 106-398, Title XXXVI, § 3646; Pub. L. 108-375, § 3162(e) 
  
§ 7385f.  Claims not assignable or transferable; choice of remedies 
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(a)  CLAIMS NOT ASSIGNABLE OR TRANSFERABLE—No claim cognizable under this 
subchapter shall be assignable or transferable. 
  
(b)  CHOICE OF REMEDIES—No individual may receive more than one payment of 
compensation under part B of this subchapter. 
  
Pub. L. 106-398, Title XXXVI, § 3647; Pub. L. 108-375, § 3162(f) 
  
§ 7385g.  Attorney fees 
  
(a)  GENERAL RULE—Notwithstanding any contract, the representative of an individual may 
not receive, for services rendered in connection with the claim of an individual for payment of 
lump-sum compensation under part B of this subchapter, more than that percentage specified in 
subsection (b) of a payment made under part B of this subchapter on such claim. 
  
(b)  APPLICABLE PERCENTAGE LIMITATIONS—The percentage referred to in subsection 
(a) is—  
  

(1)  2 percent for the filing of an initial claim for payment of lump-sum compensation; 
and 
(2)  10 percent with respect to objections to a recommended decision denying payment of 
lump-sum compensation. 

  
(c)  INAPPLICABLILITY TO OTHER SERVICES—This section shall not apply with respect to 
services rendered that are not in connection with such a claim for payment of lump-sum 
compensation. 
  
(d)  PENALTY—Any such representative who violates this section shall be fined not more than 
$5,000. 
  
Pub. L. 106-398, Title XXXVI, § 3648; Pub. L. 107-107, § 3151(a)(6) 
  
§ 7385h.  Certain claims not affected by awards of damages 
  
A payment under this subchapter shall not be considered as any form of compensation or 
reimbursement for a loss for purposes of imposing liability on any individual receiving such 
payment, on the basis of such receipt, to repay any insurance carrier for insurance payments, or 
to repay any person on account of workers’ compensation payments; and a payment under this 
subchapter shall not affect any claim against an insurance carrier with respect to insurance or 
against any person with respect to workers’ compensation. 
  
Pub. L. 106-398, Title XXXVI, § 3649; Pub. L. 108-375, § 3162(g) 
  
§ 7385i.  Forfeiture of benefits by convicted felons 
  
(a)  FORFEITURE OF COMPENSATION—Any individual convicted of a violation of section 
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1920 of Title 18, or any other Federal or State criminal statute relating to fraud in the application 
for or receipt of any benefit under this subchapter or under any other Federal or State workers’ 
compensation law, shall forfeit (as of the date of such conviction) any entitlement to any 
compensation or benefit under this subchapter such individual would otherwise be awarded for 
any injury, illness or death covered by this subchapter for which the time of injury was on or 
before the date of the conviction. 
  
(b)  INFORMATION—Notwithstanding section 552a of Title 5, or any other Federal or State 
law, an agency of the United States, a State, or a political subdivision of a State shall make 
available to the President, upon written request from the President and if the President requires 
the information to carry out this section, the names and Social Security account numbers of 
individuals confined, for conviction of a felony, in a jail, prison, or other penal institution or 
correctional facility under the jurisdiction of that agency. 
  
Pub. L. 106-398, Title XXXVI, § 3650; Pub. L. 108-375, § 3162(h) 
  
§ 7385j.  Coordination with other Federal radiation compensation laws 
  
Except in accordance with section 7384u of this title, an individual may not receive 
compensation or benefits under the compensation program for cancer and also receive 
compensation under the Radiation Exposure Compensation Act (42 U.S.C. 2210 note) or section 
1112(c) of Title 38. 
  
Pub. L. 106-398, Title XXXVI, § 3651 
  
§ 7385j-1.  Social security earnings information
 
Notwithstanding the provision of section 552a of title 5, United States Code, or any other 
provision of Federal or State law, the Social Security Administration shall make available to the 
Secretary of Labor, upon written request, the Social Security earnings information of living or 
deceased employees who may have sustained an illness that is the subject of a claim under this 
subchapter, which the Secretary of Labor may require to carry out the provisions of this 
subchapter.
 
Pub. L. 106-398, Title XXXVI, § 3652, as added by Pub. L. 108-375, § 3163(b) 
  
§ 7385j-2.   Recovery and waiver of overpayments

 
(a)  IN GENERAL.—When an overpayment has been made to an individual under this 
subchapter because of an error of fact or law, recovery shall be made under regulations 
prescribed by the Secretary of Labor by decreasing later payments to which the individual is 
entitled.  If the individual dies before the recovery is completed, recovery shall be made by 
decreasing later benefits payable under this subchapter with respect to the individual’s death. 
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(b)  WAIVER.—Recovery by the United States under this section may not be made when 
incorrect payment has been made to an individual who is without fault and when adjustment or 
recovery would defeat the purpose of this subchapter or would be against equity and good 
conscience.
 
(c)  LIABILITY.—A certifying or disbursing official is not liable for an amount certified or paid 
by him when recovery of the amount is waived under subsection (b) of this section, or when 
recovery under subsection (a) of this section is not completed before the death of all individuals 
against whose benefits deductions are authorized. 
 
Pub. L. 106-398, Title XXXVI, § 3653, as added by Pub. L. 108-375, § 3163(c) 
  
  

PART D—ASSISTANCE IN STATE WORKERS’ COMPENSATION PROCEEDINGS 
  
[§ 7385o.  Repealed.] 
  
Pub. L. 106-398, Title XXXVI, § 3661; Pub. L. 108-375, § 3162(i) 
  

PART E—CONTRACTOR EMPLOYEE COMPENSATION 
  
§ 7385s.  Definitions

In this part:

(1)  The term “covered DOE contractor employee” means any Department of Energy contractor 
employee determined under section 7385s-4 to have contracted a covered illness through 
exposure at a Department of Energy facility.

(2)  The term “covered illness” means an illness or death resulting from exposure to a toxic 
substance.

(3)  The term “Secretary” means the Secretary of Labor.

Pub. L. 106-398, Title XXXVI, § 3671, as added by Pub. L. 108-375, § 3161 
  
§ 7385s-1.  Compensation to be provided
 
Subject to the other provisions of this part:
 
(1)  CONTRACTOR EMPLOYEES.—A covered DOE contractor employee shall receive 
contractor employee compensation under this part in accordance with section 7385s-2.
 
(2)  SURVIVORS.—After the death of a covered DOE contractor employee, compensation 
referred to in paragraph (1) shall not be paid.  Instead, the survivor of that employee shall receive 
compensation as follows:
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(A)  Except as provided in subparagraph (B), the survivor of that employee shall receive 
contractor employee compensation under this part in accordance with section 7385s-3. 
(B)  In a case in which the employee’s death occurred after the employee applied under 
this part and before compensation was paid under paragraph (1), and the employee’s 
death occurred from a cause other than the covered illness of the employee, the survivor 
of that employee may elect to receive, in lieu of compensation under subparagraph (A), 
the amount of contractor employee compensation that the employee would have received 
in accordance with section 7385s-2 if the employee’s death had not occurred before 
compensation was paid under paragraph (1).

 
Pub. L. 106-398, Title XXXVI, § 3672, as added by Pub. L. 108-375, § 3161 
  
§ 7385s-2.  Compensation schedule for contractor employees
 
(a)  COMPENSATION PROVIDED.—The amount of contractor employee compensation under 
this part for a covered DOE contractor employee shall be the sum of the amounts determined 
under paragraphs (1) and (2), as follows:

 
(1)  IMPAIRMENT.—(A)  The Secretary shall determine— 
 (i)  the minimum impairment rating of that employee, expressed as a number of 
 percentage points; and 
 (ii)  the number of those points that are the result of any covered illness contracted 
by that employee through exposure to a toxic substance at a Department of Energy 
facility. 
(B)  The employee shall receive an amount under this paragraph equal to $2,500 
multiplied by the number referred to in clause (ii) of subparagraph (A). 
 
(2)  WAGE LOSS.—(A)  The Secretary shall determine— 
 (i)  the calendar month during which the employee first experienced wage loss as 
the  result of any covered illness contracted by that employee through exposure to a 
toxic  substance at a Department of Energy facility; 
 (ii)  the average annual wage of the employee for the 36-month period 
immediately  preceding the calendar month referred to in clause (i), excluding any 
portions of that  period during which the employee was unemployed; and 
 (iii)  beginning with the calendar year that includes the calendar month referred to 
in  clause (i), through and including the calendar year during which the employee 
attained  normal retirement age (for purposes of the Social Security Act)— 
  (I)  the number of calendar years during which, as the result of any 
covered illness   contracted by that employee through exposure to a toxic 
substance at a     Department of Energy facility, the employee’s 
annual wage exceeded 50 percent    of the average annual wage 
determined under clause (ii), but did not exceed 75    percent of the average 
annual wage determined under clause (ii); and 
  (II)  the number of calendar years during which, as the result of any 
covered    illness contracted by that employee through exposure to a 
toxic substance at a    Department of Energy facility, the employee’s 
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annual wage did not exceed 50    percent of the average annual wage 
determined under clause (ii). 
(B)  The employee shall receive an amount under this paragraph equal to the sum of— 
 (i)  $10,000 multiplied by the number referred to in clause (iii)(I) of subparagraph 
(A);  and 
 (ii)  $15,000 multiplied by the number referred to in clause (iii)(II) of 
subparagraph (A).

 
(b)  DETERMINATION OF MINIMUM IMPAIRMENT RATING.—For purposes of 
subsection (a), a minimum impairment rating shall be determined in accordance with the 
American Medical Association’s Guides to the Evaluation of Permanent Impairment.
  
Pub. L. 106-398, Title XXXVI, § 3673, as added by Pub. L. 108-375, § 3161 
  
§ 7385s-3.  Compensation schedule for survivors 
  
(a)  CATEGORIES OF COMPENSATION.—The amount of contractor employee 
compensation under this part for the survivor of a covered DOE contractor employee shall be 
determined as follows:

(1)  CATEGORY ONE.—The survivor shall receive the amount of $125,000, if the 
Secretary determines that— 
 (A)  the employee would have been entitled to compensation under section 
7385s-4 for a  covered illness; and 
 (B)  it is at least as likely as not that exposure to a toxic substance at a 
Department of  Energy facility was a significant factor in aggravating, 
contributing to, or causing the  death of such employee. 
(2)  CATEGORY TWO.—The survivor shall receive the amount of $150,000, if 
paragraph (1) applies to the employee and the Secretary also determines that there was 
an aggregate period of not less than 10 years, before the employee attained normal 
retirement age (for purposes of the Social Security Act), during which, as the result of 
any covered illness contracted by that employee through exposure to a toxic substance at 
a Department of Energy facility, the employee’s annual wage did not exceed 50 percent 
of the average annual wage of that employee, as determined under section 7385s-
2(a)(2)(A)(ii). 
(3)  CATEGORY THREE.—The survivor shall receive the amount of $175,000, if 
paragraph (1) applies to the employee and the Secretary also determines that there was 
an aggregate period of not less than 20 years, before the employee attained normal 
retirement age (for purposes of the Social Security Act), during which, as the result of 
any covered illness contracted by that employee through exposure to a toxic substance at 
a Department of Energy facility, the employee’s annual wage did not exceed 50 percent 
of the average annual wage of that employee, as determined under section 7385s-
2(a)(2)(A)(ii).

(b)  ONE AMOUNT ONLY.—The survivor of a covered DOE contractor employee to whom 
more than one amount under subsection (a) applies shall receive only the highest such amount.
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(c)  DETERMINATION AND ALLOCATION OF SHARES.—The amount under subsection 
(a) shall be paid only as follows:

(1)  If a covered spouse is alive at the time of payment, such payment shall be made to 
such surviving spouse. 
(2)  If there is no covered spouse described in paragraph (1), such payment shall be made 
in equal shares to all covered children who are alive at the time of payment. 
(3)  Notwithstanding the other provisions of this subsection, if there is— 
 (A)  a covered spouse described in paragraph (1); and 
 (B)  at least one covered child of the employee who is living at the time of 
payment and  who is not a recognized natural child or adopted child of such covered 
spouse, 
then half of such payment shall be made to such covered spouse, and the other half of 
such payment shall be made in equal shares to each covered child of the employee who 
is living at the time of payment.

(d)  DEFINITIONS.—In this section:

(1)  The term “covered spouse” means a spouse of the employee who was married to the 
employee for at least one year immediately before the employee’s death. 
(2)  The term “covered child” means a child of the employee who, as of the employee’s 
death— 
 (A)  had not attained the age of 18 years; 
 (B)  had not attained the age of 23 years and was a full-time student who had 
been  continuously enrolled as a full-time student in one or more educational 
institutions since  attaining the age of 18 years; or 
 (C)  had been incapable of self-support. 
(3)  The term “child” includes a recognized natural child, a stepchild who lived with an 
individual in a regular parent-child relationship, and an adopted child.

Pub. L. 106-398, Title XXXVI, § 3674, as added by Pub. L. 108-375, § 3161 
  
§ 7385s-4.  Determinations regarding contraction of covered illnesses 
 
(a)  CASES DETERMINED UNDER PART B.—A determination under part B that a 
Department of Energy contractor employee is entitled to compensation under that part for an 
occupational illness shall be treated for purposes of this part as a determination that the employee 
contracted that illness through exposure at a Department of Energy facility.
 
(b)  CASES DETERMINED UNDER FORMER PART D.—In the case of a covered illness of 
an employee with respect to which a panel has made a positive determination under section 
7385o(d) and the Secretary of Energy has accepted that determination under section 7385o(e)(2), 
or with respect to which a panel has made a negative determination under section 7385o(d) and 
the Secretary of Energy has found significant evidence to the contrary under section 7385o(e)(2), 
that determination shall be treated for purposes of this part as a determination that the employee 
contracted the covered illness through exposure at a Department of Energy facility.
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(c)  OTHER CASES.—(1)  In any other case, a Department of Energy contractor employee shall 
be determined for purposes of this part to have contracted a covered illness through exposure at a 
Department of Energy facility if—

 
(A)  it is at least as likely as not that exposure to a toxic substance at a Department of 
Energy facility was a significant factor in aggravating, contributing to, or causing the 
illness; and 
(B)  it is at least as likely as not that the exposure to such toxic substance was related to 
employment at a Department of Energy facility.

 
(2)  A determination under paragraph (1) shall be made by the Secretary.
 
(d)  APPLICATIONS BY SPOUSES AND CHILDREN.—If a spouse or child of a Department 
of Energy contractor employee applies for benefits under this part, the Secretary shall make a 
determination under this section with respect to that employee without regard to whether the 
spouse is a “covered spouse”, or the child is a “covered child”, under this part.
 
Pub. L. 106-398, Title XXXVI, § 3675, as added by Pub. L. 108-375, § 3161 
 
§ 7385s-5.  Applicability to certain uranium employees
 
(a)  IN GENERAL.—This part shall apply to—

 
(1)  a section 5 payment recipient who contracted a section 5 illness through a section 5 
exposure at a section 5 facility, or 
(2)  a section 5 uranium worker determined under section 7385s-4(c) to have contracted a 
covered illness through exposure to a toxic substance at a section 5 mine or mill (or to the 
survivor of that employee, as applicable), on the same basis as it applies to a Department 
of Energy contractor employee determined under section 7385s-4 to have contracted a 
covered illness through exposure to a toxic substance at a Department of Energy facility 
(or to the survivor of that employee, as applicable).

 
(b)  DEFINITIONS.—In this section:

 
(1)  The term “section 5 payment recipient” means an individual who receives, or has 
received, $100,000 under section 5 of the Radiation Exposure Compensation Act (42 
U.S.C. 2210 note) for a claim made under that Act. 
(2)  The terms “section 5 exposure”, “section 5 facility”, and “section 5 illness” mean the 
exposure, facility, and illness, respectively, to which an individual’s status as a section 5 
payment recipient relates. 
(3)  The term “section 5 uranium worker” means an individual to whom subsection 
(a)(1)(A)(i) of section 5 of the Radiation Exposure Compensation Act applies (whether 
directly or by reason of subsection (a)(2)). 
(4)  The term “section 5 mine or mill” means the mine or mill to which an individual’s 
status as a section 5 uranium worker relates.
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Pub. L. 106-398, Title XXXVI, § 3676, as added by Pub. L. 108-375, § 3161 
  
§ 7385s-6.  Administrative and judicial review 
 
(a)  JUDICIAL REVIEW.—A person adversely affected or aggrieved by a final decision of the 
Secretary under this part may review that order in the United States district court in the district 
in which the injury was sustained, the employee lives, the survivor lives, or the District of 
Columbia, by filing in such court within 60 days after the date on which that final decision was 
issued a written petition praying that such decision be modified or set aside.  The person shall 
also provide a copy of the petition to the Secretary.  Upon such filing, the court shall have 
jurisdiction over the proceeding and shall have the power to affirm, modify, or set aside, in 
whole or in part, such decision.  The court may modify or set aside such decision only if the 
court determines that such decision was arbitrary and capricious.

(b)  ADMINISTRATIVE REVIEW.—The Secretary shall ensure that recommended decisions 
of the Secretary with respect to a claim under this part are subject to administrative review.  The 
Secretary shall prescribe regulations for carrying out such review or shall apply to this part the 
regulations applicable to recommended decisions under part B.

Pub. L. 106-398, Title XXXVI, § 3677, as added by Pub. L. 108-375, § 3161 
  
§ 7385s-7.  Physicians services
 
(a)  IN GENERAL.—The Secretary may utilize the services of physicians for purposes of 
making determinations under this part.
 
(b)  PHYSICIANS.—Any physicians whose services are utilized under subsection (a) of this 
section shall possess appropriate expertise and experience in the evaluation and determination of 
the extent of permanent physical impairments or in the evaluation and diagnosis of illnesses or 
deaths aggravated, contributed to, or caused by exposure to toxic substances.
 
(c)  ARRANGEMENT.—The Secretary may secure the services of physicians utilized under 
subsection (a) of this section through the appointment of physicians or by contract.
 
Pub. L. 106-398, Title XXXVI, § 3678, as added by Pub. L. 108-375, § 3161 
 
§ 7385s-8.  Medical benefits 
 
A covered DOE contractor employee shall be furnished medical benefits specified in section 
7384t for the covered illness to the same extent, and under the same conditions and limitations, 
as an individual eligible for medical benefits under that section is furnished medical benefits 
under that section.

Pub. L. 106-398, Title XXXVI, § 3679, as added by Pub. L. 108-375, § 3161 
  
§ 7385s-9.  Attorney fees 
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Section 7385g shall apply to a payment under this part to the same extent that it applies to a 
payment under part B.

Pub. L. 106-398, Title XXXVI, § 3680, as added by Pub. L. 108-375, § 3161 
  
§ 7385s-10.  Administrative matters 
 
(a)  IN GENERAL.—The Secretary shall administer this part.

(b)  CONTRACT AUTHORITY.—The Secretary may enter into contracts with appropriate 
persons and entities to administer this part.

(c)  RECORDS.—(1)(A)  The Secretary of Energy shall provide to the Secretary all records, 
files, and other data, whether paper, electronic, imaged, or otherwise, developed by the Secretary 
of Energy that are applicable to the administration of this part, including records, files, and data 
on facility industrial hygiene, employment of individuals or groups, exposure and medical 
records, and claims applications.

(B)  In providing records, files, and other data under this paragraph, the Secretary of Energy 
shall preserve the current organization of such records, files, and other data, and shall provide 
such description and indexing of such records, files, and other data as the Secretary considers 
appropriate to facilitate their use by the Secretary.

(2)  The Secretary of Energy and the Secretary shall jointly undertake such actions as are 
appropriate to retrieve records applicable to the claims of Department of Energy contractor 
employees for contractor employee compensation under this part, including employment 
records, records of exposure to beryllium, radiation, silica, or other toxic substances, and records 
regarding medical treatment.

(d)  INFORMATION.—At the request of the Secretary, the Secretary of Energy and any 
contractor who employed a Department of Energy contractor employee shall, within time 
periods specified by the Secretary, provide to the Secretary and to the employee information or 
documents in response to the request.

(e)  REGULATIONS.—The Secretary shall prescribe regulations necessary for the 
administration of this part.  The initial regulations shall be prescribed not later than 210 days 
after the date of the enactment of this part.*  The Secretary may prescribe interim final 
regulations necessary to meet the deadlines specified in this part.

(f)  TRANSITION PROVISIONS.—(1)  The Secretary shall commence the administration of 
the provisions of this part not later than 210 days after the date of the enactment of this part.*

(2)  Until the commencement of the administration of this part, the Department of Energy 
Physicians Panels appointed pursuant to part D shall continue to consider and issue 
determinations concerning any cases pending before such Panels immediately before the date of 
the enactment of this part.*
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(3)  The Secretary shall take such actions as are appropriate to identify other activities under part 
D that will continue until the commencement of the administration of part E.

(g)  PREVIOUS APPLICATIONS.—Upon the commencement of the administration of this 
part, any application previously filed with the Secretary of Energy pursuant to part D shall be 
considered to have been filed with the Secretary as a claim for benefits pursuant to this part.

Pub. L. 106-398, Title XXXVI, § 3681, as added by Pub. L. 108-375, § 3161 
  
*October 28, 2004. 
  
§ 7385s-11.  Coordination of benefits with respect to state workers’ compensation 
 
(a)  IN GENERAL.—An individual who has been awarded compensation under this part, and 
who has also received benefits from a State workers’ compensation system by reason of the 
same covered illness, shall receive compensation specified in this part reduced by the amount of 
any workers’ compensation benefits, other than medical benefits and benefits for vocational 
rehabilitation, that the individual has received under the State workers’ compensation system by 
reason of the covered illness, after deducting the reasonable costs, as determined by the 
Secretary, of obtaining those benefits under the State workers’ compensation system.

(b)  WAIVER.—The Secretary may waive the provisions of subsection (a) if the Secretary 
determines that the administrative costs and burdens of implementing subsection (a) with respect 
to a particular case or class of cases justifies such a waiver.

(c)  INFORMATION.—Notwithstanding any other provision of law, each State workers’ 
compensation authority shall, upon request of the Secretary, provide to the Secretary on a 
quarterly basis information concerning workers’ compensation benefits received by any covered 
DOE contractor employee entitled to compensation or benefits under this part, which shall 
include the name, Social Security number, and nature and amount of workers’ compensation 
benefits for each such employee for which the request was made.

Pub. L. 106-398, Title XXXVI, § 3682, as added by Pub. L. 108-375, § 3161 
  
§ 7385s-12.  Maximum aggregate compensation 
 
For each individual whose illness or death serves as the basis for compensation or benefits under 
this part, the total amount of compensation (other than medical benefits) paid under this part, to 
all persons, in the aggregate, on the basis of that illness or death shall not exceed $250,000.

Pub. L. 106-398, Title XXXVI, § 3683, as added by Pub. L. 108-375, § 3161 
  
§ 7385s-13.  Funding of administrative costs 
 
There is authorized and hereby appropriated to the Secretary for fiscal year 2005 and thereafter 
such sums as may be necessary to carry out this part. 
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Pub. L. 106-398, Title XXXVI, § 3684, as added by Pub. L. 108-375, § 3161 
  
§ 7385s-14.  Payment of compensation and benefits from compensation fund 
 
The compensation and benefits provided under this part, when authorized or approved by the 
President, shall be paid from the compensation fund established under section 7384e.

Pub. L. 106-398, Title XXXVI, § 3685, as added by Pub. L. 108-375, § 3161 
 
§ 7385s-15.  Office of ombudsman

(a)  ESTABLISHMENT.—There is established in the Department of Labor an office to be 
known as the “Office of the Ombudsman” (in this section referred to as the “Office”).

(b)  HEAD.—The head of the Office shall be the Ombudsman.  The individual serving as 
Ombudsman shall be either of the following:

(1)  An officer or employee of the Department of Labor designated by the Secretary for 
purposes of this section from among officers and employees of the Department who have 
experience and expertise necessary to carry out the duties of the Office specified in 
subsection (c). 
(2)  An individual employed by the Secretary from the private sector from among 
individuals in the private sector who have experience and expertise necessary to carry 
out the duties of the Office specified in subsection (c).

(c)  DUTIES.—The duties of the Office shall be as follows:

(1)  To provide information on the benefits available under this part and on the 
requirements and procedures applicable to the provision of such benefits. 
(2)  To make recommendations to the Secretary regarding the location of centers (to be 
known as “resource centers”) for the acceptance and development of claims for benefits 
under this part. 
(3)  To carry out such other duties with respect to this part as the Secretary shall specify 
for purposes of this section.

(d)  INDEPENDENT OFFICE.—The Secretary shall take appropriate actions to ensure the 
independence of the Office within the Department of Labor, including independence from other 
officers and employees of the Department engaged in activities relating to the administration of 
the provisions of this part.

(e)  ANNUAL REPORT.—(1)  Not later than February 15 each year, the Ombudsman shall 
submit to Congress a report on activities under this part.

(2)  Each report under paragraph (1) shall set forth the following:

 34



(A)  The number and types of complaints, grievances, and requests for assistance 
received by the Ombudsman under this part during the preceding year. 
(B)  An assessment of the most common difficulties encountered by claimants and 
potential claimants under this part during the preceding year.

(3)  The first report under paragraph (1) shall be the report submitted in 2006.

(f)  OUTREACH.—The Secretary of Labor and the Secretary of Health and Human Services 
shall each undertake outreach to advise the public of the existence and duties of the Office.

(g)  SUNSET.—Effective October 28, 2012, this section shall have no further force or effect.

Pub. L. 106-398, Title XXXVI, § 3686, as added by Pub. L. 108-375, § 3161; Pub. L. 110-181, 
§ 3116 
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Electronic Code of Federal Regulations

Title 20: Employees' Benefits 

PART 30—CLAIMS FOR COMPENSATION UNDER THE 
ENERGY EMPLOYEES OCCUPATIONAL ILLNESS 
COMPENSATION PROGRAM ACT OF 2000, AS AMENDED

Subpart A—General Provisions

Introduction

§ 30.0 What are the provisions of EEOICPA, in general?

Part B of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA or Act), 42 U.S.C. 7384 et seq. , provides for the payment of compensation benefits to 
covered Part B employees and, where applicable, survivors of such employees, of the United States 
Department of Energy (DOE), its predecessor agencies and certain of its contractors and 
subcontractors. Part B also provides for the payment of supplemental compensation benefits to other 
covered Part B employees who have already been found eligible for benefits under section 5 of the 
Radiation Exposure Compensation Act, as amended (RECA), 42 U.S.C. 2210 note, and where 
applicable, survivors of such persons. Part E of the Act provides for the payment of compensation 
benefits to covered Part E employees and, where applicable, survivors of such employees. The 
regulations in this part describe the rules governing filing, processing, and paying claims for benefits 
under both Part B and Part E of EEOICPA.

(a) Part B of EEOICPA provides for the payment of either lump-sum monetary compensation for the 
disability of a covered Part B employee due to an occupational illness or for monitoring for beryllium 
sensitivity, as well as for medical and related benefits for such illness. Part B also provides for the 
payment of monetary compensation for the disability of a covered Part B employee to specified 
survivors if the employee is deceased at the time of payment.

(b) Part E of EEOICPA provides for the payment of monetary compensation for the established wage-
loss and/or impairment of a covered Part E employee due to a covered illness, and for medical and 
related benefits for such covered illness. Part E also provides for the payment of monetary 
compensation for the death (and established wage-loss, where applicable) of a covered Part E employee 
to specified survivors if the covered Part E employee is deceased at the time of payment.

(c) All types of benefits and conditions of eligibility listed in this section are subject to the provisions 
of EEOICPA and this part.

§ 30.1 What rules govern the administration of EEOICPA and this chapter?



In accordance with EEOICPA, Executive Order 13179 and Secretary's Order No. 4-2001, the primary 
responsibility for administering the Act, except for those activities assigned to the Secretary of Health 
and Human Services (HHS), the Secretary of Energy and the Attorney General, has been delegated to 
the Assistant Secretary of Labor for Employment Standards. The Assistant Secretary, in turn, has 
delegated the responsibility for administering the Act to the Director of the Office of Workers' 
Compensation Programs (OWCP). Except as otherwise provided by law, the Director of OWCP and 
his or her designees have the exclusive authority to administer, interpret and enforce the provisions of 
the Act.

§ 30.2 In general, how have the tasks associated with the administration of 
EEOICPA claims process been assigned?

(a) In E.O. 13179, the President assigned the tasks associated with administration of the EEOICPA 
claims process among the Secretaries of Labor, HHS and Energy, and the Attorney General. In light of 
the fact that the Secretary of Labor has been assigned primary responsibility for administering 
EEOICPA, almost the entire claims process is within the exclusive control of OWCP. This means that 
all claimants file their claims with OWCP, and OWCP is responsible for granting or denying 
compensation under the Act (see §§ 30.100 through 30.102). OWCP also provides assistance to 
claimants and potential claimants by providing information regarding eligibility and other program 
requirements, including information on completing claim forms and the types and availability of 
medical testing and diagnostic services related to occupational illnesses under Part B of the Act and 
covered illnesses under Part E of the Act. In addition, OWCP provides an administrative review 
process for claimants who disagree with its recommended and final adverse decisions on claims of 
entitlement (see §§ 30.300 through 30.320).

(b) However, HHS has exclusive control of the portion of the claims process under which it provides 
reconstructed doses for certain radiogenic cancer claims (see § 30.115). HHS also has exclusive control 
of the process for designating classes of employees to be added to the Special Exposure Cohort under 
Part B of the Act, and has promulgated regulations governing that process at 42 CFR part 83. Finally, 
HHS has promulgated regulations at 42 CFR part 81 that set out guidelines that OWCP follows when it 
assesses the compensability of an employee's radiogenic cancer (see § 30.213). DOE and DOJ must, 
among other things, notify potential claimants and submit evidence that OWCP deems necessary for its 
adjudication of claims under EEOICPA (see §§ 30.105, 30.112, 30.206, 30.212 and 30.221).

§ 30.3 What do these regulations contain?

This part 30 sets forth the regulations governing administration of all claims that are filed with OWCP, 
except to the extent specified in certain provisions. Its provisions are intended to assist persons seeking 
benefits under EEOICPA, as well as personnel in the various federal agencies and DOL who process 
claims filed under EEOICPA or who perform administrative functions with respect to EEOICPA. The 
various subparts of this part contain the following:

(a) Subpart A. The general statutory and administrative framework for processing claims under both 
Parts B and E of EEOICPA. It contains a statement of purpose and scope, together with definitions of 
terms, information regarding the disclosure of OWCP records, and a description of rights and penalties 
involving EEOICPA claims, including convictions for fraud.

(b) Subpart B. The rules for filing claims for entitlement under EEOICPA. It also addresses general 



standards regarding necessary evidence and the burden of proof, descriptions of basic forms and special 
procedures for certain cancer claims.

(c) Subpart C. The eligibility criteria for occupational illnesses and covered illnesses compensable 
under Parts B and E of EEOICPA, respectively.

(d) Subpart D. The rules governing the adjudication process leading to recommended and final 
decisions on claims for entitlement filed under Parts B and E of EEOICPA. It also describes the 
hearing and reopening processes.

(e) Subpart E. The rules governing medical care, second opinion and referee medical examinations and 
impairment evaluations directed by OWCP as part of its adjudication of entitlement, and medical 
reports and records in general. It also addresses the kinds of medical treatment that may be authorized 
and how medical bills are paid.

(f) Subpart F. The rules relating to the payment of monetary compensation available under Parts B and 
E of EEOICPA. It includes provisions on medical monitoring for beryllium sensitivity, on the 
identification, processing and recovery of overpayments of compensation, and on the maximum 
aggregate amount of compensation payable under Part E.

(g) Subpart G. The rules concerning the representation of claimants in connection with the 
administrative adjudication of claims before OWCP, subrogation of the United States, the effect of tort 
suits against beryllium vendors and atomic weapons employers, and the coordination of benefits under 
Part E of EEOICPA with state workers' compensation benefits for the same covered illness.

(h) Subpart H. Information for medical providers. It includes rules for medical reports, medical bills, 
and the OWCP medical fee schedule, as well as the provisions for exclusion of medical providers.

(i) Subpart I. The rules relating to the adjudication of alleged periods of wage-loss of covered Part E 
employees. It also includes provisions on the use by OWCP of Social Security Administration earnings 
information and certain medical evidence to establish compensable wage-loss.

(j) Subpart J. The rules relating to the adjudication of alleged permanent impairment due to the 
exposure of covered Part E employees to toxic substances. It includes provisions relating to the medical 
evaluation of ratable impairments, the rating of progressive conditions, and qualifications of 
physicians.

Definitions

§ 30.5 What are the definitions used in this part?

(a) Act or EEOICPA means the Energy Employees Occupational Illness Compensation Program Act of 
2000, as amended (42 U.S.C. 7384 et seq. ).

(b) Atomic weapon means any device utilizing atomic energy, exclusive of the means for transporting 
or propelling the device (where such means is a separable and divisible part of the device), the 
principle purpose of which is for use as, or for development of, a weapon, a weapon prototype, or a 
weapon test device.



(c) Atomic weapons employee means:

(1) An individual employed by an atomic weapons employer during a period when the employer was 
processing or producing, for the use by the United States, material that emitted radiation and was used 
in the production of an atomic weapon, excluding uranium mining and milling; or

(2)(i) An individual employed at a facility that the National Institute for Occupational Safety and 
Health (NIOSH) reported had a potential for significant residual contamination outside of the period 
described in paragraph (c)(1) of this section;

(ii) By the atomic weapons employer that owned the facility referred to in paragraph (c)(2)(i) of this 
section, or a subsequent owner or operator of such facility; and

(iii) During a period reported by NIOSH, in its report dated October 2003 and titled “Report on 
Residual Radioactive and Beryllium Contamination at Atomic Weapons Employer Facilities and 
Beryllium Vendor Facilities,” or any update to that report, to have a potential for significant residual 
radioactive contamination.

(d) Atomic weapons employer means any entity, other than the United States, that:

(1) Processed or produced, for use by the United States, material that emitted radiation and was used in 
the production of an atomic weapon, excluding uranium mining and milling; and

(2) Is designated by the Secretary of Energy as an atomic weapons employer for purposes of the 
compensation program.

(e) Atomic weapons employer facility means any facility, owned by an atomic weapons employer, that:

(1) Is or was used to process or produce, for use by the United States, material that emitted radiation 
and was used in the production of an atomic weapon, excluding uranium mining or milling; and

(2) Is designated as such in the list periodically published in the Federal Register by DOE.

(f) Attorney General means the Attorney General of the United States or the United States Department 
of Justice (DOJ).

(g) Benefit or Compensation means the money the Department pays to or on behalf of either a covered 
Part B employee under Part B, or a covered Part E employee under Part E, from the Energy Employees 
Occupational Illness Compensation Fund. However, the term “compensation” used in section 7385f(b) 
of EEOICPA (restricting entitlement to only one payment of compensation under Part B) means only 
the payments specified in section 7384s(a)(1) and in section 7384u(a). Except as used in section 
7385f(b), these two terms also include any other amounts paid out of the Fund for such things as 
medical treatment, monitoring, examinations, services, appliances and supplies as well as for 
transportation and expenses incident to the securing of such medical treatment, monitoring, 
examinations, services, appliances, and supplies.

(h) Beryllium sensitization or sensitivity means that the individual has an abnormal beryllium 
lymphocyte proliferation test (LPT) performed on either blood or lung lavage cells.



(i) Beryllium vendor means the specific corporations and named predecessor corporations listed in 
section 7384l(6) of the Act and any of the facilities designated as such in the list periodically published 
in the Federal Register by DOE.

(j) Chronic silicosis means a non-malignant lung disease if:

(1) The initial occupational exposure to silica dust preceded the onset of silicosis by at least 10 years; 
and

(2) A written diagnosis of silicosis is made by a medical doctor and is accompanied by:

(i) A chest radiograph, interpreted by an individual certified by NIOSH as a B reader, classifying the 
existence of pneumoconioses of category 1/0 or higher; or

(ii) Results from a computer assisted tomograph or other imaging technique that are consistent with 
silicosis; or

(iii) Lung biopsy findings consistent with silicosis.

(k) Claim means a written assertion to OWCP of an individual's entitlement to benefits under 
EEOICPA, submitted in a manner authorized by this part.

(l) Claimant means the individual who is alleged to satisfy the criteria for compensation under the Act.

(m) Compensation fund or fund means the fund established on the books of the Treasury for payment 
of benefits and compensation under the Act.

(n) Contemporaneous record means any document created at or around the time of the event that is 
recorded in the document.

(o) Covered beryllium illness means any of the following:

(1) Beryllium sensitivity as established by an abnormal LPT performed on either blood or lung lavage 
cells.

(2) Established chronic beryllium disease (see § 30.207(c)).

(3) Any injury, illness, impairment, or disability sustained as a consequence of a covered beryllium 
illness referred to in paragraphs (o)(1) or (2) of this section.

(p) Covered Part E employee means, under Part E of the Act, a Department of Energy contractor 
employee or a RECA section 5 uranium worker who has been determined by OWCP to have contracted 
a covered illness (see paragraph (r) of this section) through exposure at a Department of Energy facility 
or a RECA section 5 facility, as appropriate.

(q) Covered Part B employee means, under Part B of the Act, a covered beryllium employee (see § 
30.205), a covered employee with cancer (see § 30.210(a)), a covered employee with chronic silicosis 
(see § 30.220), or a covered uranium employee (see paragraph (s) of this section).



(r) Covered illness means, under Part E of the Act relating to exposures at a DOE facility or a RECA 
section 5 facility, an illness or death resulting from exposure to a toxic substance.

(s) Covered uranium employee means, under Part B of the Act, an individual who has been determined 
by DOJ to be entitled to an award under section 5 of RECA, whether or not the individual was the 
employee or the deceased employee's survivor.

(t) Current or former employee as defined in 5 U.S.C. 8101(1) as used in § 30.205(a)(1) means an 
individual who fits within one of the following listed groups:

(1) A civil officer or employee in any branch of the Government of the United States, including an 
officer or employee of an instrumentality wholly owned by the United States;

(2) An individual rendering personal service to the United States similar to the service of a civil officer 
or employee of the United States, without pay or for nominal pay, when a statute authorizes the 
acceptance or use of the service, or authorizes payment of travel or other expenses of the individual;

(3) An individual, other than an independent contractor or individual employed by an independent 
contractor, employed on the Menominee Indian Reservation in Wisconsin in operations conducted 
under a statute relating to tribal timber and logging operations on that reservation;

(4) An individual appointed to a position on the office staff of a former President; or

(5) An individual selected and serving as a Federal petit or grand juror.

(u) Department means the United States Department of Labor (DOL).

(v) Department of Energy or DOE includes the predecessor agencies of the DOE, including the 
Manhattan Engineering District.

(w) Department of Energy contractor employee means any of the following:

(1) An individual who is or was in residence at a DOE facility as a researcher for one or more periods 
aggregating at least 24 months.

(2) An individual who is or was employed at a DOE facility by:

(i) An entity that contracted with the DOE to provide management and operating, management and 
integration, or environmental remediation at the facility; or

(ii) A contractor or subcontractor that provided services, including construction and maintenance, at the 
facility.

(x)(1) Department of Energy facility means, as determined by the Director of OWCP, any building, 
structure, or premise, including the grounds upon which such building, structure, or premise is located:

(i) In which operations are, or have been, conducted by, or on behalf of, the DOE (except for buildings, 
structures, premises, grounds, or operations covered by E.O. 12344, dated February 1, 1982, pertaining 



to the Naval Nuclear Propulsion Program); and

(ii) With regard to which the DOE has or had:

(A) A proprietary interest; or

(B) Entered into a contract with an entity to provide management and operation, management and 
integration, environmental remediation services, construction, or maintenance services.

(2) DOL has adopted the determinations of the Department of Energy regarding Department of Energy 
facilities that were contained in the list of facilities published in the Federal Register on August 23, 
2004 (69 FR 51825). DOL will periodically update this list as it deems appropriate in its sole discretion 
by publishing a revised list of Department of Energy facilities in the Federal Register .

(y) Disability means, for purposes of determining entitlement to payment of Part B benefits under 
section 7384s(a)(1) of the Act, having been determined by OWCP to have or have had established 
chronic beryllium disease, cancer, or chronic silicosis.

(z) Eligible surviving beneficiary means any individual who is entitled under sections 7384s(e), 
7384u(e), or 7385s-3(c) and (d) of the Act to receive a payment on behalf of a deceased covered Part B 
employee or a deceased covered Part E employee.

(aa) Employee means either a current or former employee.

(bb) Occupational illness means, under Part B of the Act, a covered beryllium illness, cancer sustained 
in the performance of duty as defined in § 30.210(a), specified cancer, chronic silicosis, or an illness 
for which DOJ has awarded compensation under section 5 of RECA.

(cc) OWCP means the Office of Workers' Compensation Programs, United States Department of 
Labor. One of the four divisions of OWCP is the Division of Energy Employees Occupational Illness 
Compensation.

(dd) Physician includes surgeons, podiatrists, dentists, clinical psychologists, optometrists, 
chiropractors, and osteopathic practitioners within the scope of their practice as defined by state law. 
The term “physician” includes chiropractors only to the extent that their reimbursable services are 
limited to treatment consisting of manual manipulation of the spine to correct a subluxation as 
demonstrated by x-ray to exist.

(ee) Qualified physician means any physician who has not been excluded under the provisions of 
subpart H of this part. Except as otherwise provided by regulation, a qualified physician shall be 
deemed to be designated or approved by OWCP.

(ff) Specified cancer (as defined in section 4(b)(2) of RECA and in EEOICPA) means:

(1) Leukemia (other than chronic lymphocytic leukemia) provided that the onset of the disease was at 
least 2 years after first exposure;

(2) Lung cancer (other than in situ lung cancer that is discovered during or after a post-mortem exam);



(3) Bone cancer;

(4) Renal cancers; or

(5) The following diseases, provided onset was at least 5 years after first exposure:

(i) Multiple myeloma;

(ii) Lymphomas (other than Hodgkin's disease); and

(iii) Primary cancer of the:

(A) Thyroid;

(B) Male or female breast;

(C) Esophagus;

(D) Stomach;

(E) Pharynx;

(F) Small intestine;

(G) Pancreas;

(H) Bile ducts;

(I) Gall bladder;

(J) Salivary gland;

(K) Urinary bladder;

(L) Brain;

(M) Colon;

(N) Ovary; or

(O) Liver (except if cirrhosis or hepatitis B is indicated).

(6) The specified diseases designated in this section mean the physiological condition or conditions that 
are recognized by the National Cancer Institute under those names or nomenclature, or under any 
previously accepted or commonly used names or nomenclature.

(gg) Survivor means:

(1) For claims under Part B of the Act, and subject to paragraph (gg)(3) of this section, a surviving 



spouse, child, parent, grandchild and grandparent of a deceased covered Part B employee.

(2) For claims under Part E of the Act, and subject to paragraph (gg)(3) of this section, a surviving 
spouse and child of a deceased covered Part E employee.

(3) Those individuals listed in paragraphs (gg)(1) and (gg)(2) of this section do not include any 
individuals not living as of the time OWCP makes a lump-sum payment or payments to an eligible 
surviving beneficiary or beneficiaries.

(hh) Time of injury means:

(1) In regard to a claim arising out of exposure to beryllium or silica, the last date on which a covered 
Part B employee was exposed to such substance in the performance of duty in accordance with sections 
7384n(a) or 7384r(c) of the Act; or

(2) In regard to a claim arising out of exposure to radiation under Part B, the last date on which a 
covered Part B employee was exposed to radiation in the performance of duty in accordance with 
section 7384n(b) of the Act or, in the case of a member of the Special Exposure Cohort, the last date on 
which the member of the Special Exposure Cohort was employed at the Department of Energy facility 
or the atomic weapons employer facility at which the member was exposed to radiation; or

(3) In regard to a claim arising out of exposure to a toxic substance, the last date on which a covered 
Part E employee was employed at the Department of Energy facility or RECA section 5 facility, as 
appropriate, at which the exposure took place.

(ii) Toxic substance means any material that has the potential to cause illness or death because of its 
radioactive, chemical, or biological nature.

(jj) Workday means a single workshift whether or not it occurred on more than one calendar day.

Information in Program Records

§ 30.10 Are all OWCP records relating to claims filed under EEOICPA considered 
confidential?

All OWCP records relating to claims for benefits under EEOICPA are considered confidential and may 
not be released, inspected, copied or otherwise disclosed except as provided in the Freedom of 
Information Act and the Privacy Act of 1974.

§ 30.11 Who maintains custody and control of claim records?

All OWCP records relating to claims for benefits filed under the Act are covered by the Privacy Act 
system of records entitled DOL/ESA-49 (Office of Workers' Compensation Programs, Energy 
Employees Occupational Illness Compensation Program Act File). This system of records is 
maintained by and under the control of OWCP, and, as such, all records covered by DOL/ESA-49 are 
official records of OWCP. The protection, release, inspection and copying of records covered by 
DOL/ESA-49 shall be accomplished in accordance with the rules, guidelines and provisions of this 



part, as well as those contained in 29 CFR parts 70 and 71, and with the notice of the system of records 
and routine uses published in the Federal Register. All questions relating to access, disclosure, and/or 
amendment of claims records maintained by OWCP are to be resolved in accordance with this section.

§ 30.12 What process is used by a person who wants to obtain copies of or amend 
EEOICPA claim records?

(a) A claimant seeking copies of his or her official EEOICPA file should address a request to the 
District Director of the OWCP district office having custody of the file.

(b) Any request to amend a record covered by DOL/ESA-49 should be directed to the district office 
having custody of the official file.

(c) Any administrative appeal taken from a denial issued by OWCP under this section shall be filed 
with the Solicitor of Labor in accordance with 29 CFR 71.7 and 71.9.

Rights and Penalties

§ 30.15 May EEOICPA benefits be assigned, transferred or garnished?

(a) Pursuant to section 7385f(a) of the Act, no claim for EEOICPA benefits may be assigned or 
transferred.

(b) Provisions of the Social Security Act (42 U.S.C. 659) and regulations issued by the Office of 
Personnel Management at 5 CFR part 581 permit the garnishment of payments of EEOICPA monetary 
benefits to collect overdue alimony and child support. A request to garnish a payment for either of 
these purposes should be submitted to the district office that is handling the EEOICPA claim, and must 
be accompanied by a copy of the pertinent state agency or court order.

§ 30.16 What penalties may be imposed in connection with a claim under the Act?

(a) Other statutory provisions make it a crime to file a false or fraudulent claim or statement with the 
federal government in connection with a claim under the Act. Included among these provisions is 18 
U.S.C. 1001. Enforcement of criminal provisions that may apply to claims under the Act is within the 
jurisdiction of the Department of Justice.

(b) In addition, administrative proceedings may be initiated under the Program Fraud Civil Remedies 
Act of 1986 (PFCRA), 31 U.S.C. 3801 et seq. , to impose civil penalties and assessments against 
persons or entities who make, submit or present, or cause to be made, submitted or presented, false, 
fictitious or fraudulent claims or written statements to OWCP in connection with a claim under 
EEOICPA. The Department's regulations implementing PFCRA are found at 29 CFR part 22.

§ 30.17 Is a beneficiary who defrauds the government in connection with a claim 
for EEOICPA benefits still entitled to those benefits?

When a beneficiary either pleads guilty to or is found guilty on either federal or state criminal charges 



of defrauding the federal or a state government in connection with a claim for benefits under the Act or 
any other federal or state workers' compensation law, the beneficiary forfeits (effective the date either 
the guilty plea is accepted or a verdict of guilty is returned after trial) any entitlement to any further 
benefits for any injury, illness or death covered by this part for which the time of injury was on or 
before the date of such guilty plea or verdict. Any subsequent change in or recurrence of the 
beneficiary's medical condition does not affect termination of entitlement under this section.

Subpart B—Filing Claims; Evidence and Burden of Proof; 
Special Procedures for Certain Cancer Claims

Filing Claims for Benefits Under EEOICPA

§ 30.100 In general, how does an employee file an initial claim for benefits?

(a) To claim benefits under EEOICPA, an employee must file a claim in writing. Form EE-1 should be 
used for this purpose, but any written communication that requests benefits under EEOICPA will be 
considered a claim. It will, however, be necessary for an employee to submit a Form EE-1 for OWCP 
to fully develop the claim. Copies of Form EE-1 may be obtained from OWCP or on the Internet at 
http://www.dol.gov/esa/regs/compliance/owcp/eeoicp/main.htm. The employee's claim must be filed 
with OWCP, but another person may do so on the employee's behalf.

(b) The employee may choose, at his or her own option, to file for benefits for only certain conditions 
that are potentially compensable under the Act ( e.g. , the employee may not want to claim for an 
occupational illness or a covered illness for which a payment has been received that would necessitate 
an offset of EEOICPA benefits under the provisions of § 30.505(b) of these regulations). The employee 
may withdraw his or her claim by so requesting in writing to OWCP at any time before OWCP 
determines his or her eligibility for benefits.

(c) Except as provided in paragraph (d) of this section, a claim is considered to be “filed” on the date 
that the employee mails his or her claim to OWCP, as determined by postmark, or on the date that the 
claim is received by OWCP, whichever is the earliest determinable date. However, in no event will a 
claim under Part B of EEOICPA be considered to be “filed” earlier than July 31, 2001, nor will a claim 
under Part E of EEOICPA be considered to be “filed” earlier than October 30, 2000.

(1) The employee, or the person filing the claim on behalf of the employee, shall affirm that the 
information provided on the Form EE-1 is true, and must inform OWCP of any subsequent changes to 
that information.

(2) Except for a covered uranium employee filing a claim under Part B of the Act, the employee is 
responsible for submitting with his or her claim, or arranging for the submission of, medical evidence 
to OWCP that establishes that he or she sustained an occupational illness and/or a covered illness. This 
required medical evidence is described in § 30.114 and does not refer to mere recitations of symptoms 
the employee experienced that the employee believes indicate that he or she sustained an occupational 
illness or a covered illness.

(d) For those claims under Part E of EEOICPA that were originally filed with DOE as claims for 
assistance under former section 7385o of EEOICPA (which was repealed on October 28, 2004), a 



claim is considered to be “filed” on the date that the employee mailed his or her claim to DOE, as 
determined by postmark, or on the date that the claim was received by DOE, whichever is the earliest 
determinable date. However, in no event will a claim referred to in this paragraph be considered to be 
“filed” earlier than October 30, 2000.

§ 30.101 In general, how is a survivor's claim filed?

(a) A survivor of an employee who sustained an occupational illness or a covered illness must file a 
claim for compensation in writing. Form EE-2 should be used for this purpose, but any written 
communication that requests survivor benefits under the Act will be considered a claim. It will, 
however, be necessary for a survivor to submit a Form EE-2 for OWCP to fully develop the claim. 
Copies of Form EE-2 may be obtained from OWCP or on the Internet at 
http://www.dol.gov/esa/regs/compliance/owcp/eeoicp/main.htm. The survivor's claim must be filed 
with OWCP, but another person may do so on the survivor's behalf. Although only one survivor needs 
to file a claim under this section to initiate the development process, OWCP will distribute any 
monetary benefits payable on the claim among all eligible surviving beneficiaries who have filed 
claims with OWCP.

(b) A survivor may choose, at his or her own option, to file for benefits for only certain conditions that 
are potentially compensable under the Act ( e.g. , the survivor may not want to claim for an 
occupational illness or a covered illness for which a payment has been received that would necessitate 
an offset of EEOICPA benefits under the provisions of § 30.505(b) of these regulations). The survivor 
may withdraw his or her claim by so requesting in writing to OWCP at any time before OWCP 
determines his or her eligibility for benefits.

(c) A survivor must be alive to receive any payment under EEOICPA; there is no vested right to such 
payment.

(d) Except as provided in paragraph (e) of this section, a survivor's claim is considered to be “filed” on 
the date that the survivor mails his or her claim to OWCP, as determined by postmark, or the date that 
the claim is received by OWCP, whichever is the earliest determinable date. However, in no event will 
a survivor's claim under Part B of the Act be considered to be “filed” earlier than July 31, 2001, nor 
will a survivor's claim under Part E of the Act be considered to be “filed” earlier than October 30, 
2000.

(1) The survivor, or the person filing the claim on behalf of the survivor, shall affirm that the 
information provided on the Form EE-2 is true, and must inform OWCP of any subsequent changes to 
that information.

(2) Except for the survivor of a covered uranium employee claiming under Part B of the Act, the 
survivor is responsible for submitting, or arranging for the submission of, evidence to OWCP that 
establishes that the employee upon whom the survivor's claim is based was eligible for such benefits, 
including medical evidence that establishes that the employee sustained an occupational illness or a 
covered illness. This required medical evidence is described in § 30.114 and does not refer to mere 
recitations by the survivor of symptoms the employee experienced that the survivor believes indicate 
that the employee sustained an occupational illness or a covered illness.

(e) For those claims under Part E of EEOICPA that were originally filed with DOE as claims for 



assistance under former section 7385o of EEOICPA (which was repealed on October 28, 2004), a 
claim is considered to be “filed” on the date that the survivor mailed his or her claim to DOE, as 
determined by postmark, or on the date that the claim was received by DOE, whichever is the earliest 
determinable date. However, in no event will a claim referred to in this paragraph be considered to be 
“filed” earlier than October 30, 2000.

(f) A spouse or a child of a deceased DOE contractor employee or RECA section 5 uranium worker, 
who is not a covered spouse or covered child under Part E, may submit a written request to OWCP for 
a determination of whether that deceased DOE contractor employee or RECA section 5 uranium 
worker contracted a covered illness under section 7385s-4(d) of EEOICPA.

(1) Any such request submitted pursuant to paragraph (f) of this section will not be considered a 
survivor's claim for benefits under Part E of the Act.

(2) As part of its consideration of any request submitted pursuant to paragraph (f) of this section, 
OWCP will apply the eligibility criteria in subpart C of this part. However, the adjudicatory procedures 
contained in subpart D of this part will not apply to OWCP's consideration of such a request, and 
OWCP's response to the request will not constitute a final agency decision on entitlement to any 
benefits under EEOICPA.

§ 30.102 In general, how does an employee file a claim for additional impairment 
or wage-loss under Part E of EEOICPA?

(a) An employee previously awarded impairment benefits by OWCP may file a claim for additional 
impairment benefits. Such claim must be based on an increase in the employee's minimum impairment 
rating attributable to the covered illness or illnesses from the impairment rating that formed the basis 
for the last award of such benefits by OWCP. OWCP will only adjudicate claims for such an increased 
rating that are filed at least two years from the date of the last award of impairment benefits. However, 
OWCP will not wait two years before it will adjudicate a claim for additional impairment that is based 
on an allegation that the employee sustained a new covered illness.

(b) An employee previously awarded wage-loss benefits by OWCP may be eligible for additional 
wage-loss benefits for periods of wage-loss that were not addressed in a prior claim only if the 
employee had not reached his or her Social Security retirement age at the time of the prior award. 
OWCP will adjudicate claims filed on a yearly basis in connection with each succeeding calendar year 
for which qualifying wage-loss under Part E is alleged, as well as claims that aggregate calendar years 
for which qualifying wage-loss is alleged.

(c) Employees should use Form EE-10 to claim for additional impairment or wage-loss benefits under 
Part E of EEOICPA.

(1) The employee, or the person filing the claim on behalf of the employee, shall affirm that the 
information provided on Form EE-10 is true, and must inform OWCP of any subsequent changes to 
that information.

(2) The employee is responsible for submitting with any claim filed under this section, or arranging for 
the submission of, factual and medical evidence establishing that he or she experienced another 
calendar year of qualifying wage-loss, and/or medical evidence establishing that he or she has an 



increased minimum impairment rating, as appropriate.

§ 30.103 How does a claimant make sure that OWCP has the evidence necessary to 
process the claim?

(a) Claims and certain required submissions should be made on forms prescribed by OWCP. Persons 
submitting forms shall not modify these forms or use substitute forms.
Form No. Title
(1) EE-1 Claim for Benefits Under the Energy Employees Occupational Illness Compensation Program 
Act.
(2) EE-2 Claim for Survivor Benefits Under the Energy Employees Occupational Illness Compensation 
Program Act.
(3) EE-3 Employment History for a Claim Under the Energy Employees Occupational Illness 
Compensation Program Act.
(4) EE-4 Employment History Affidavit for a Claim Under the Energy Employees Occupational Illness 
Compensation Program Act.

(b) Copies of the forms listed in this section are available for public inspection at the Office of 
Workers' Compensation Programs, Employment Standards Administration, U.S. Department of Labor, 
Washington, DC 20210. They may also be obtained from OWCP district offices and on the Internet at 
http://www.dol.gov/esa/regs/compliance/owcp/eeoicp/main.htm.

Verification of Alleged Employment

§ 30.105 What must DOE do after an employee or survivor files a claim?

(a) After it receives a claim for benefits described in § 30.100 or § 30.101, OWCP may request that 
DOE verify the employment history provided by the claimant. Upon receipt of such a request, DOE 
will complete Form EE-5 as soon as possible and transmit the completed form to OWCP. On this form, 
DOE will certify either that it concurs with the employment history provided by the claimant, that it 
disagrees with such history, or that it can neither concur nor disagree after making a reasonable search 
of its records and also making a reasonable effort to locate pertinent records not already in its 
possession.

(b) Claims for additional impairment or wage-loss benefits under Part E of the Act described in § 
30.102 will not require any verification of employment by DOE, since OWCP will have made any 
required findings on this particular issue when it adjudicated the employee's initial claim for benefits.

§ 30.106 Can OWCP request employment verification from other sources?

(a) For most claims filed under EEOICPA, DOE has access to sufficient factual information to enable it 
to fulfill its obligations described in § 30.105(a). However, in instances where it lacks such 
information, DOE may arrange for other entities to provide OWCP with the information necessary to 
verify an employment history submitted as part of a claim. These other entities may consist of either 
current or former DOE contractors and subcontractors, atomic weapons employers, beryllium vendors, 
or other entities with access to relevant employment information.

(b) On its own initiative, OWCP may also arrange for entities other than DOE to perform the 



employment verification duties described in § 30.105(a).

Evidence and Burden of Proof

§ 30.110 Who is entitled to compensation under the Act?

(a) Under Part B of EEOICPA, compensation is payable to the following covered Part B employees, or 
their survivors:

(1) A “covered beryllium employee” (as described in § 30.205(a)) with a covered beryllium illness (as 
defined in § 30.5(o)) who was exposed to beryllium in the performance of duty (in accordance with § 
30.206).

(2) A “covered Part B employee with cancer” (as described in § 30.210(a)).

(3) A “covered Part B employee with chronic silicosis” (as described in § 30.220).

(4) A “covered uranium employee” (as defined in § 30.5(s)).

(b) Under Part E of EEOICPA, compensation is payable to a “covered Part E employee” (as defined in 
§ 30.5(p)), or his or her survivors.

(c) Any claim that does not meet all of the criteria for at least one of these categories, as set forth in the 
regulations in this part, must be denied.

(d) All claims for benefits under the Act must comply with the claims procedures and requirements set 
forth in subpart B of this part before any payment can be made from the Fund.

§ 30.111 What is the claimant's responsibility with respect to burden of proof, 
production of documents, presumptions, and affidavits?

(a) Except where otherwise provided in the Act and these regulations, the claimant bears the burden of 
proving by a preponderance of the evidence the existence of each and every criterion necessary to 
establish eligibility under any compensable claim category set forth in § 30.110. Proof by a 
preponderance of the evidence means that it is more likely than not that the proposition to be proved is 
true. Subject to the exceptions expressly provided in the Act and the regulations in this part, the 
claimant also bears the burden of providing to OWCP all written medical documentation, 
contemporaneous records, or other records and documents necessary to establish any and all criteria for 
benefits set forth in these regulations.

(b) In the event that the claim lacks required information or supporting documentation, OWCP will 
notify the claimant of the deficiencies and provide him or her an opportunity for correction of the 
deficiencies.

(c) Written affidavits or declarations, subject to penalty for perjury, by the employee, survivor or any 
other person, will be accepted as evidence of employment history and survivor relationship for 
purposes of establishing eligibility and may be relied on in determining whether a claim meets the 
requirements of the Act for benefits if, and only if, such person attests that due diligence was used to 



obtain records in support of the claim, but that no records exist.

(d) A claimant will not be entitled to any presumption otherwise provided for in these regulations if 
substantial evidence exists that rebuts the existence of the fact that is the subject of the presumption. 
Substantial evidence means such relevant evidence as a reasonable mind might accept as adequate to 
support a conclusion. When such evidence exists, the claimant shall be notified and afforded the 
opportunity to submit additional written medical documentation or records.

§ 30.112 What kind of evidence is needed to establish covered employment and how 
will that evidence be evaluated?

(a) Evidence of covered employment may include: employment records; pay stubs; tax returns; Social 
Security records; and written affidavits or declarations, subject to penalty of perjury, by the employee, 
survivor or any other person. However, no one document is required to establish covered employment 
and a claimant is not required to submit all of the evidence listed above. A claimant may submit other 
evidence not listed above to establish covered employment. To be acceptable as evidence, all 
documents and records must be legible. OWCP will accept photocopies, certified copies, and original 
documents and records.

(b) Pursuant to §§ 30.105 and/or 30.106, DOE or another entity verifying alleged employment shall 
certify that it concurs with the employment information provided by the claimant, that it disagrees with 
the information provided by the claimant, or, after a reasonable search of its records and a reasonable 
effort to locate pertinent records not already in its possession, it can neither concur nor disagree with 
the information provided by the claimant.

(1) If DOE or another entity certifies that it concurs with the employment information provided by the 
claimant, then the criterion for covered employment will be established.

(2) If DOE or another entity certifies that it disagrees with the information provided by the claimant or 
that after a reasonable search of its records and a reasonable effort to locate pertinent records not 
already in its possession it can neither concur nor disagree with the information provided by the 
claimant, OWCP will evaluate the evidence submitted by the claimant to determine whether the 
claimant has established covered employment by a preponderance of the evidence. OWCP may request 
additional evidence from the claimant to demonstrate that the claimant has met the criterion for covered 
employment. Nothing in this section shall be construed to limit OWCP's ability to require additional 
documentation.

(3) If the only evidence of covered employment is a self-serving affidavit and DOE or another entity 
either disagrees with the assertion of covered employment or cannot concur or disagree with the 
assertion of covered employment, then OWCP may reject the claim based upon a lack of evidence of 
covered employment.

§ 30.113 What are the requirements for written medical documentation, 
contemporaneous records, and other records or documents?

(a) All written medical documentation, contemporaneous records, and other records or documents 
submitted by an employee or his or her survivor to prove any criteria provided for in these regulations 
must be legible. OWCP will accept photocopies, certified copies, and original documents and records.



(b) To establish eligibility, the employee or his or her survivor may be required to provide, where 
appropriate, additional contemporaneous records to the extent they exist or an authorization to release 
additional contemporaneous records or a statement by the custodian(s) of the record(s) certifying that 
the requested record(s) no longer exist. Nothing in this section shall be construed to limit OWCP's 
ability to require additional documentation.

(c) If a claimant submits a certified statement, by a person with knowledge of the facts, that the medical 
records containing a diagnosis and date of diagnosis of a covered medical condition no longer exist, 
then OWCP may consider other evidence to establish a diagnosis and date of diagnosis of a covered 
medical condition. However, if the certified statement is a self-serving document, OWCP may reject 
the claim based upon a lack of evidence of a covered medical condition.

§ 30.114 What kind of evidence is needed to establish a compensable medical 
condition and how will that evidence be evaluated?

(a) Evidence of a compensable medical condition may include: a physician's report, laboratory reports, 
hospital records, death certificates, x-rays, magnetic resonance images or reports, computer axial 
tomography or other imaging reports, lymphocyte proliferation testings, beryllium patch tests, 
pulmonary function or exercise testing results, pathology reports including biopsy results and other 
medical records. A claimant is not required to submit all of the evidence listed in this paragraph. A 
claimant may submit other evidence that is not listed in this paragraph to establish a compensable 
medical condition. Nothing in this section shall be construed to limit OWCP's ability to require 
additional documentation.

(b) The medical evidence submitted will be used to establish the diagnosis and the date of diagnosis of 
the compensable medical condition.

(1) For covered beryllium illnesses, additional medical evidence, as set forth in § 30.207, is required to 
establish a beryllium illness.

(2) For chronic silicosis, additional medical evidence, as set forth in § 30.222, is required to establish 
chronic silicosis.

(3) For consequential injuries, illnesses, impairments or diseases, the claimant must also submit a 
physician's fully rationalized medical report showing a causal relationship between the resulting injury, 
illness, impairment or disease and the compensable medical condition.

(c) OWCP will evaluate the medical evidence in accordance with recognized and accepted diagnostic 
criteria used by physicians to determine whether the claimant has established the medical condition for 
which compensation is sought in accordance with the requirements of the Act.

Special Procedures for Certain Radiogenic Cancer Claims

§ 30.115 For those radiogenic cancer claims that do not seek benefits under Part B 
of the Act pursuant to the Special Exposure Cohort provisions, what will OWCP 
do once it determines that an employee contracted cancer?



(a) Other than claims for a non-radiogenic cancer listed by HHS at 42 CFR 81.30, or claims seeking 
benefits under Part E of the Act that have previously been accepted under section 7384u of the Act, or 
claims previously accepted under Part B pursuant to the Special Exposure Cohort provisions, OWCP 
will forward the claim package (including, but not limited to, Forms EE-1, EE-2, EE-3, EE-4 and EE-5, 
as appropriate) to HHS for dose reconstruction. At that point in time, development of the claim by 
OWCP may be suspended.

(1) This package will include OWCP's initial findings in regard to the diagnosis and date of diagnosis 
of the employee, as well as any employment history compiled by OWCP (including information such 
as dates and locations worked, and job titles). The package, however, will not constitute either a 
recommended or final decision by OWCP on the claim.

(2) HHS will then reconstruct the radiation dose of the employee, after such further development of the 
employment history as it may deem necessary, and provide OWCP, DOE and the claimant with the 
final dose reconstruction report. The final dose reconstruction record will be delivered to OWCP with 
the final dose reconstruction report and to the claimant upon request.

(b) Following its receipt of the reconstructed dose from HHS, OWCP will resume its adjudication of 
the cancer claim and consider whether the claimant has met the eligibility criteria set forth in subpart C 
of this part. However, during the period before it receives a reconstructed dose from HHS, OWCP may 
continue to develop other aspects of a claim, to the extent that it deems such development to be 
appropriate.

Subpart C—Eligibility Criteria

General Provisions

§ 30.200 What is the scope of this subpart?

The regulations in this subpart describe the criteria for eligibility for benefits for claims under Part B of 
EEOICPA relating to covered beryllium illness under sections 7384l, 7384n, 7384s and 7384t of the 
Act; for cancer under sections 7384l, 7384n, 7384q and 7384t of the Act; for chronic silicosis under 
sections 7384l, 7384r, 7384s and 7384t of the Act; and for claims relating to covered uranium 
employees under sections 7384t and 7384u of the Act. These regulations also describe the criteria for 
eligibility for benefits for claims under Part E of EEOICPA relating to covered illnesses under sections 
7385s-4 and 7385s-5 of the Act. This subpart describes the type and extent of evidence that will be 
necessary to establish the criteria for eligibility for compensation for these illnesses.

Eligibility Criteria for Claims Relating to Covered Beryllium Illness 
Under Part B of EEOICPA

§ 30.205 What are the criteria for eligibility for benefits relating to beryllium 
illnesses covered under Part B of EEOICPA?

To establish eligibility for benefits under this section, the claimant must establish the criteria set forth 
in both paragraphs (a) and (b) of this section:



(a) The employee is a covered beryllium employee only if the criteria in paragraphs (a)(1) and (a)(3) of 
this section, or (a)(2) and (a)(3) of this section, are established:

(1) The employee is a “current or former employee as defined in 5 U.S.C. 8101(1)” (see § 30.5(t) of 
this part) who may have been exposed to beryllium at a DOE facility or at a facility owned, operated, 
or occupied by a beryllium vendor; or

(2) The employee is a current or former civilian employee of:

(i) Any entity that contracted with the DOE to provide management and operation, management and 
integration, or environmental remediation of a DOE facility; or

(ii) Any contractor or subcontractor that provided services, including construction and maintenance, at 
such a facility; or

(iii) A beryllium vendor, or of a contractor or subcontractor of a beryllium vendor, during a period 
when the vendor was engaged in activities related to the production or processing of beryllium for sale 
to, or use by, the DOE, including periods during which environmental remediation of a vendor's facility 
was undertaken pursuant to a contract between the vendor and DOE; and

(3) The civilian employee was exposed to beryllium in the performance of duty by establishing that he 
or she was, during a period when beryllium dust, particles, or vapor may have been present at such a 
facility:

(i) Employed at a DOE facility (as defined in § 30.5(x) of this part); or

(ii) Present at a DOE facility, or at a facility owned, operated, or occupied by a beryllium vendor, 
because of his or her employment by the United States, a beryllium vendor, a contractor or 
subcontractor of a beryllium vendor, or a contractor or subcontractor of the DOE. Under this 
paragraph, exposure to beryllium in the performance of duty can be established whether or not the 
beryllium that may have been present at such facility was produced or processed for sale to, or use by, 
DOE.

(b) The employee has one of the following:

(1) Beryllium sensitivity as established by an abnormal beryllium LPT performed on either blood or 
lung lavage cells.

(2) Established chronic beryllium disease.

(3) Any injury, illness, impairment, or disability sustained as a consequence of the conditions specified 
in paragraphs (b)(1) and (2) of this section.

§ 30.206 How does a claimant prove that the employee was a “covered beryllium 
employee” exposed to beryllium dust, particles or vapor in the performance of 
duty?



(a) Proof of employment at or physical presence at a DOE facility, or a facility owned, operated, or 
occupied by a beryllium vendor, because of employment by the United States, a beryllium vendor, or a 
contractor or subcontractor of a beryllium vendor during a period when beryllium dust, particles, or 
vapor may have been present at such a facility, may be made by the submission of any trustworthy 
records that, on their face or in conjunction with other such records, establish that the employee was 
employed or present at a covered facility and the time period of such employment or presence.

(b) If the evidence shows that exposure occurred while the employee was employed or present at a 
facility during a time frame that is outside the relevant time frame indicated for that facility, OWCP 
may request that DOE provide additional information on the facility. OWCP will determine whether 
the evidence of record supports enlarging the relevant time frame for that facility.

(c) If the evidence shows that exposure occurred while the employee was employed or present at a 
facility that would have to be designated by DOE as a beryllium vendor under section 7384m of the 
Act to be a covered facility, and that the facility has not been so designated, OWCP will deny the claim 
on the ground that the facility is not a covered facility.

(d) Records from the following sources may be considered as evidence for purposes of establishing 
employment or presence at a covered facility:

(1) Records or documents created by any federal government agency (including verified information 
submitted for security clearance), any tribal government, or any state, county, city or local government 
office, agency, department, board or other entity, or other public agency or office.

(2) Records or documents created by any vendor, processor, or producer of beryllium or related 
products designated as a beryllium vendor by the DOE in accordance with section 7384m of the Act.

(3) Records or documents created as a by product of any regularly conducted business activity or by an 
entity that acted as a contractor or subcontractor to the DOE.

§ 30.207 How does a claimant prove a diagnosis of a beryllium disease covered 
under Part B?

(a) Written medical documentation is required in all cases to prove that the employee developed a 
covered beryllium illness. Proof that the employee developed a covered beryllium illness must be made 
by using the procedures outlined in paragraphs (b), (c), or (d) of this section.

(b) Beryllium sensitivity or sensitization is established with an abnormal LPT performed on either 
blood or lung lavage cells.

(c) Chronic beryllium disease is established in the following manner:

(1) For diagnoses on or after January 1, 1993, beryllium sensitivity (as established in accordance with 
paragraph (b) of this section), together with lung pathology consistent with chronic beryllium disease, 
including the following:

(i) A lung biopsy showing granulomas or a lymphocytic process consistent with chronic beryllium 
disease;



(ii) A computerized axial tomography scan showing changes consistent with chronic beryllium disease; 
or

(iii) Pulmonary function or exercise testing showing pulmonary deficits consistent with chronic 
beryllium disease.

(2) For diagnoses before January 1, 1993, the presence of the following:

(i) Occupational or environmental history, or epidemiologic evidence of beryllium exposure; and

(ii) Any three of the following criteria:

(A) Characteristic chest radiographic (or computed tomography (CT)) abnormalities.

(B) Restrictive or obstructive lung physiology testing or diffusing lung capacity defect.

(C) Lung pathology consistent with chronic beryllium disease.

(D) Clinical course consistent with a chronic respiratory disorder.

(E) Immunologic tests showing beryllium sensitivity (skin patch test or beryllium blood test preferred).

(d) An injury, illness, impairment or disability sustained as a consequence of beryllium sensitivity or 
established chronic beryllium disease must be established with a fully rationalized medical report by a 
physician that shows the relationship between the injury, illness, impairment or disability and the 
beryllium sensitivity or established chronic beryllium disease. Neither the fact that the injury, illness, 
impairment or disability manifests itself after a diagnosis of beryllium sensitivity or established chronic 
beryllium disease, nor the belief of the claimant that the injury, illness, impairment or disability was 
caused by the beryllium sensitivity or established chronic beryllium disease, is sufficient in itself to 
prove a causal relationship.

Eligibility Criteria for Claims Relating to Radiogenic Cancer Under 
Parts B and E of EEOICPA

§ 30.210 What are the criteria for eligibility for benefits relating to radiogenic 
cancer?

(a) To establish eligibility for benefits for radiogenic cancer under Part B of EEOICPA, an employee or 
his or her survivor must show that:

(1) The employee has been diagnosed with one of the forms of cancer specified in § 30.5(ff) of this 
part; and

(i) Is a member of the Special Exposure Cohort (as described in § 30.214(a) of this subpart) who, as a 
civilian DOE employee or civilian DOE contractor employee, contracted the specified cancer after 
beginning employment at a DOE facility; or



(ii) Is a member of the Special Exposure Cohort (as described in § 30.214(a) of this subpart) who, as a 
civilian atomic weapons employee, contracted the specified cancer after beginning employment at an 
atomic weapons employer facility (as defined in § 30.5(e)); or

(2) The employee has been diagnosed with cancer; and

(i)(A) Is/was a civilian DOE employee who contracted that cancer after beginning employment at a 
DOE facility; or

(B) Is/was a civilian DOE contractor employee who contracted that cancer after beginning employment 
at a DOE facility; or

(C) Is/was a civilian atomic weapons employee who contracted that cancer after beginning employment 
at an atomic weapons employer facility; and

(ii) The cancer was at least as likely as not related to the employment at the DOE facility or atomic 
weapons employer facility; or

(3) The employee has been diagnosed with an injury, illness, impairment or disease that arose as a 
consequence of the accepted cancer.

(b)(1) To establish eligibility for benefits for radiogenic cancer under Part E of EEOICPA, an 
employee or his or her survivor must show that:

(i) The employee has been diagnosed with cancer; and

(A) Is/was a civilian DOE contractor employee or a civilian RECA section 5 uranium worker who 
contracted that cancer after beginning employment at a DOE facility or a RECA section 5 facility; and

(B) The cancer was at least as likely as not related to exposure to a toxic substance of a radioactive 
nature at a DOE facility or a RECA section 5 facility; and

(C) It is at least as likely as not that the exposure to such toxic substance(s) was related to employment 
at a DOE facility or a RECA section 5 facility; or

(ii) The employee has been diagnosed with an injury, illness, impairment or disease that arose as a 
consequence of the accepted cancer.

(2) Eligibility for benefits for radiogenic cancer under Part E in a claim that has previously been 
accepted under Part B pursuant to the Special Exposure Cohort provisions is described in § 30.230(a) 
of these regulations.

§ 30.211 How does a claimant establish that the employee has or had contracted 
cancer?

A claimant establishes that the employee has or had contracted a specified cancer (as defined in § 
30.5(ff)) or other cancer with medical evidence that sets forth an explicit diagnosis of cancer and the 
date on which that diagnosis was first made.



§ 30.212 How does a claimant establish that the employee contracted cancer after 
beginning employment at a DOE facility, an atomic weapons employer facility or a 
RECA section 5 facility?

(a) Proof of employment by the DOE or a DOE contractor at a DOE facility, or by an atomic weapons 
employer at an atomic weapons employer facility, or at a RECA section 5 facility, may be made by the 
submission of any trustworthy records that, on their face or in conjunction with other such records, 
establish that the employee was so employed and the time period(s) of such employment.

(b)(1) Except as provided in paragraph (b)(2) of this section, if the evidence shows that exposure 
occurred while the employee was employed at a facility during a time frame that is outside the relevant 
period indicated for that facility, OWCP may request that DOE provide additional information on the 
facility. OWCP will determine whether the evidence of record supports enlarging the relevant period 
for that facility.

(2) OWCP may choose not to request that DOE provide additional information on an atomic weapons 
employer facility that NIOSH reported had a potential for significant residual radiation contamination 
in its report dated October 2003 and titled “Report on Residual Radioactive and Beryllium 
Contamination at Atomic Weapons Employer Facilities and Beryllium Vendor Facilities,” or any 
update to that report, if the evidence referred to in paragraph (a) of this section establishes that the 
employee was employed at that facility during a period when NIOSH reported that it had a potential for 
significant residual radiation contamination.

(c) If the evidence shows that exposure occurred while the employee was employed by an employer 
that would have to be designated by DOE as an atomic weapons employer under section 7384l(4) of 
the Act to be a covered employer, and that the employer has not been so designated, OWCP will deny 
the claim on the ground that the employer is not a covered atomic weapons employer.

(d) Records from the following sources may be considered as evidence for purposes of establishing 
employment or presence at a covered facility:

(1) Records or documents created by any federal government agency (including verified information 
submitted for security clearance), any tribal government, or any state, county, city or local government 
office, agency, department, board or other entity, or other public agency or office.

(2) Records or documents created as a byproduct of any regularly conducted business activity or by an 
entity that acted as a contractor or subcontractor to the DOE.

§ 30.213 How does a claimant establish that the radiogenic cancer was at least as 
likely as not related to employment at the DOE facility, the atomic weapons 
employer facility, or the RECA section 5 facility?

(a) HHS, with the advice of the Advisory Board on Radiation and Worker Health, has issued regulatory 
guidelines at 42 CFR part 81 that OWCP uses to determine whether radiogenic cancers claimed under 
Parts B and E were at least as likely as not related to employment at a DOE facility, an atomic weapons 
employer facility, or a RECA section 5 facility, as appropriate. Persons should consult HHS's 
regulations for information regarding the factual evidence that will be considered by OWCP, in 



addition to the employee's radiation dose reconstruction that will be provided to OWCP by HHS, in 
making this particular factual determination.

(b) HHS's regulations satisfy the legal requirements in section 7384n(c) of the Act, which also sets out 
OWCP's obligation to use them in its adjudication of claims for radiogenic cancer filed under Part B of 
the Act, and provide the factual basis for OWCP to determine if the “probability of causation” (PoC) 
that an employee's cancer was sustained in the performance of duty is 50% or greater ( i.e. , it is “at 
least as likely as not” causally related to employment), as required under section 7384n(b).

(c) OWCP also uses HHS's regulations when it makes the determination required by section 7385s-4(c)
(1)(A) of the Act, since those regulations provide the factual basis for OWCP to determine if “it is at 
least as likely as not” that exposure to radiation at a DOE facility or RECA section 5 facility, as 
appropriate, was a significant factor in aggravating, contributing to, or causing the employee's 
radiogenic cancer claimed under Part E. For cancer claims under Part E, if the PoC is less than 50% 
and the claimant alleges that the employee was exposed to additional toxic substances, OWCP will 
determine if the claim is otherwise compensable pursuant to § 30.230(d) of this part.

§ 30.214 How does a claimant establish that the employee is a member of the 
Special Exposure Cohort?

(a) For purposes of establishing eligibility as a member of the Special Exposure Cohort (SEC) under § 
30.210(a)(1), the employee must have been a DOE employee, a DOE contractor employee, or an 
atomic weapons employee who meets any of the following requirements:

(1) The employee was so employed for a number of workdays aggregating at least 250 workdays 
before February 1, 1992, at a gaseous diffusion plant located in Paducah, Kentucky; Portsmouth, Ohio; 
or Oak Ridge, Tennessee; and during such employment:

(i) Was monitored through the use of dosimetry badges for exposure at the plant of the external parts of 
the employee's body to radiation; or

(ii) Worked in a job that had exposures comparable to a job that is or was monitored through the use of 
dosimetry badges.

(2) The employee was so employed before January 1, 1974, by DOE or a DOE contractor or 
subcontractor on Amchitka Island, Alaska, and was exposed to ionizing radiation in the performance of 
duty related to the Long Shot, Milrow, or Cannikin underground nuclear tests.

(3) The employee is a member of a group or class of employees subsequently designated as additional 
members of the SEC by HHS.

(b) For purposes of satisfying the 250 workday requirement of paragraph (a)(1) of this section, the 
claimant may aggregate the days of service at more than one gaseous diffusion plant.

(c) Proof of employment by the DOE or a DOE contractor, or an atomic weapons employer, for the 
requisite time periods set forth in paragraph (a) of this section, may be made by the submission of any 
trustworthy records that, on their face or in conjunction with other such records, establish that the 
employee was so employed and the time period(s) of such employment. If the evidence shows that 



exposure occurred while the employee was employed by an employer that would have to be designated 
by DOE as an atomic weapons employer under section 7384l(4) of the Act to be a covered employer, 
and that the employer has not been so designated, OWCP will deny the claim on the ground that the 
employer is not a covered atomic weapons employer.

(d) Records from the following sources may be considered as evidence for purposes of establishing 
employment or presence at a covered facility:

(1) Records or documents created by any federal government agency (including verified information 
submitted for security clearance), any tribal government, or any state, county, city or local government 
office, agency, department, board or other entity, or other public agency or office.

(2) Records or documents created as a byproduct of any regularly conducted business activity or by an 
entity that acted as a contractor or subcontractor to the DOE.

§ 30.215 How does a claimant establish that the employee has sustained an injury, 
illness, impairment or disease as a consequence of a diagnosed cancer?

An injury, illness, impairment or disease sustained as a consequence of a diagnosed cancer covered by 
the provisions of § 30.210 must be established with a fully rationalized medical report by a physician 
that shows the relationship between the injury, illness, impairment or disease and the cancer. Neither 
the fact that the injury, illness, impairment or disease manifests itself after a diagnosis of a cancer, nor 
the belief of the claimant that the injury, illness, impairment or disease was caused by the cancer, is 
sufficient in itself to prove a causal relationship.

Eligibility Criteria for Claims Relating to Chronic Silicosis Under Part B 
of EEOICPA

§ 30.220 What are the criteria for eligibility for benefits relating to chronic 
silicosis?

To establish eligibility for benefits for chronic silicosis under Part B of EEOICPA, an employee or his 
or her survivor must show that:

(a) The employee is a civilian DOE employee, or a civilian DOE contractor employee, who was 
present for a number of workdays aggregating at least 250 workdays during the mining of tunnels at a 
DOE facility (as defined in § 30.5(x)) located in Nevada or Alaska for tests or experiments related to an 
atomic weapon, and has been diagnosed with chronic silicosis (as defined in § 30.5(j)); or

(b) The employee has been diagnosed with an injury, illness, impairment or disease that arose as a 
consequence of the accepted chronic silicosis.

§ 30.221 How does a claimant prove exposure to silica in the performance of duty?

(a) Proof of the employee's employment and presence for the requisite days during the mining of 
tunnels at a DOE facility located in Nevada or Alaska for tests or experiments related to an atomic 
weapon may be made by the submission of any trustworthy records that, on their face or in conjunction 



with other such records, establish that the employee was so employed and present at these sites and the 
time period(s) of such employment and presence.

(b) If the evidence shows that exposure occurred while the employee was employed and present at a 
facility during a time frame that is outside the relevant time frame indicated for that facility, OWCP 
may request that DOE provide additional information on the facility. OWCP will determine whether 
the evidence of record supports enlarging the relevant time frame for that facility.

(c) Records from the following sources may be considered as evidence for purposes of establishing 
proof of employment or presence at a covered facility:

(1) Records or documents created by any federal government agency (including verified information 
submitted for security clearance), any tribal government, or any state, county, city or local government 
office, agency, department, board or other entity, or other public agency or office.

(2) Records or documents created as a byproduct of any regularly conducted business activity or by an 
entity that acted as a contractor or subcontractor to the DOE.

(d) For purposes of satisfying the 250 workday requirement of § 30.220(a), the claimant may aggregate 
the days of service at more than one qualifying site.

§ 30.222 How does a claimant establish that the employee has been diagnosed with 
chronic silicosis or has sustained a consequential injury, illness, impairment or 
disease?

(a) A written diagnosis of the employee's chronic silicosis (as defined in § 30.5(j)) shall be made by a 
medical doctor and accompanied by one of the following:

(1) A chest radiograph, interpreted by an individual certified by NIOSH as a B reader, classifying the 
existence of pneumoconioses of category 1/0 or higher; or

(2) Results from a computer assisted tomograph or other imaging technique that are consistent with 
silicosis; or

(3) Lung biopsy findings consistent with silicosis.

(b) An injury, illness, impairment or disease sustained as a consequence of accepted chronic silicosis 
covered by the provisions of § 30.220(a) must be established with a fully rationalized medical report by 
a physician that shows the relationship between the injury, illness, impairment or disease and the 
accepted chronic silicosis. Neither the fact that the injury, illness, impairment or disease manifests itself 
after a diagnosis of accepted chronic silicosis, nor the belief of the claimant that the injury, illness, 
impairment or disease was caused by the accepted chronic silicosis, is sufficient in itself to prove a 
causal relationship.

Eligibility Criteria for Certain Uranium Employees Under Part B of 
EEOICPA



§ 30.225 What are the criteria for eligibility for benefits under Part B of EEOICPA 
for certain uranium employees?

In order to be eligible for benefits under this section, the claimant must establish the criteria set forth in 
either paragraph (a) or paragraph (b) of this section:

(a) The Attorney General has determined that the claimant is a covered uranium employee who is 
entitled to payment of $100,000 as compensation due under section 5 of RECA for a claim made under 
that statute (there is, however, no requirement that the claimant or surviving eligible beneficiary has 
actually received payment pursuant to RECA). If a deceased employee's survivor(s) has been 
determined to be entitled to such an award, his or her survivor(s), if any, will only be entitled to 
EEOICPA compensation in accordance with section 7384u(e) of the Act.

(b) The covered uranium employee has been diagnosed with an injury, illness, impairment or disease 
that arose as a consequence of the medical condition for which he or she was determined to be entitled 
to payment of $100,000 as compensation due under section 5 of RECA.

§ 30.226 How does a claimant establish that a covered uranium employee has 
sustained a consequential injury, illness, impairment or disease?

An injury, illness, impairment or disease sustained as a consequence of a medical condition covered by 
the provisions of § 30.225(a) must be established with a fully rationalized medical report by a 
physician that shows the relationship between the injury, illness, impairment or disease and the 
accepted medical condition. Neither the fact that the injury, illness, impairment or disease manifests 
itself after a diagnosis of a medical condition covered by the provisions of § 30.225(a), nor the belief of 
the claimant that the injury, illness, impairment or disease was caused by such a condition, is sufficient 
in itself to prove a causal relationship.

Eligibility Criteria for Other Claims Under Part E of EEOICPA

§ 30.230 What are the criteria necessary to establish that an employee contracted a 
covered illness under Part E of EEOICPA?

To establish that an employee contracted a covered illness under Part E of the Act, the employee, or his 
or her survivor, must show one of the following:

(a) That OWCP has determined under Part B of EEOICPA that the employee is a Department of 
Energy contractor employee as defined in § 30.5(w), and that he or she has been awarded 
compensation under that Part of the Act for an occupational illness;

(b) That the Attorney General has determined that the employee is entitled to payment of $100,000 as 
compensation due under section 5 of RECA for a claim made under that statute (however, if a deceased 
employee's survivor has been determined to be entitled to such an award, his or her survivor(s), if any, 
will only be entitled to benefits under Part E of EEOICPA in accordance with section 7385s-3 of the 
Act);

(c) That the Secretary of Energy has accepted a positive determination of a Physicians Panel that the 



employee sustained an illness or died due to exposure to a toxic substance at a DOE facility under 
former section 7385o of EEOICPA, or that the Secretary of Energy has found significant evidence 
contrary to a negative determination of a Physicians Panel; or

(d)(1) That the employee is a civilian Department of Energy contractor employee as defined in § 
30.5(w), or a civilian who was employed in a uranium mine or mill located in Colorado, New Mexico, 
Arizona, Wyoming, South Dakota, Washington, Utah, Idaho, North Dakota, Oregon or Texas at any 
time during the period from January 1, 1942 through December 31, 1971, or was employed in the 
transport of uranium ore or vanadium-uranium ore from such a mine or mill during that same period, 
and that he or she:

(i) Has been diagnosed with an illness; and

(ii) That it is at least as likely as not that exposure to a toxic substance at a Department of Energy 
facility or at a RECA section 5 facility, as appropriate, was a significant factor in aggravating, 
contributing to, or causing the illness; and

(iii) That it is at least as likely as not that the exposure to such toxic substance was related to 
employment at a Department of Energy facility or a RECA section 5 facility, as appropriate.

(2) In making the determination under paragraph (d)(1)(ii) of this section, OWCP will consider:

(i) The nature, frequency and duration of exposure of the covered employee to the substance alleged to 
be toxic;

(ii) Evidence of the carcinogenic or pathogenic properties of the alleged toxic substance to which the 
employee was exposed;

(iii) An opinion of a qualified physician with expertise in treating, diagnosing or researching the illness 
claimed to be caused or aggravated by the alleged exposure; and

(iv) Any other evidence that OWCP determines to have demonstrated relevance to the relation between 
a particular toxic substance and the claimed illness.

§ 30.231 How does a claimant prove employment-related exposure to a toxic 
substance at a DOE facility or a RECA section 5 facility?

To establish employment-related exposure to a toxic substance at a Department of Energy facility or 
RECA section 5 facility as required by § 30.230(d), an employee, or his or her survivor(s), must prove 
that the employee was employed at such facility and that he or she was exposed to a toxic substance in 
the course of that employment.

(a) Proof of employment may be established by any trustworthy records that, on their face or in 
conjunction with other such records, establish that the employee was so employed and the time 
period(s) of such employment.

(b) Proof of exposure to a toxic substance may be established by the submission of any appropriate 
document or information that is evidence that such substance was present at the facility in which the 



employee was employed and that the employee came into contact with such substance. OWCP site 
exposure matrices may be used to provide probative factual evidence that a particular substance was 
present at either a DOE facility or a RECA section 5 facility.

§ 30.232 How does a claimant establish that the employee has been diagnosed with 
a covered illness, or sustained an injury, illness, impairment or disease as a 
consequence of a covered illness?

(a) To establish that the employee has been diagnosed with a covered illness as required by § 
30.230(d), the employee, or his or her survivor(s), must provide the following:

(1) The name and address of any licensed physician who is the source of a diagnosis based upon 
documented medical information that the employee has or had an illness and that the illness may have 
resulted from exposure to a toxic substance while the employee was employed at a DOE facility or a 
RECA section 5 facility, as appropriate, and, to the extent practicable, a copy of the diagnosis and a 
summary of the information upon which the diagnosis is based; and

(2) A signed medical release, authorizing the release of any diagnosis, medical opinion and medical 
records documenting the diagnosis or opinion that the employee has or had an illness and that the 
illness may have resulted from exposure to a toxic substance while the employee was employed at a 
DOE facility or RECA section 5 facility, as appropriate; and

(3) To the extent practicable and appropriate, an occupational history obtained by a physician, an 
occupational health professional, or a DOE-sponsored Former Worker Program (if such an 
occupational history is not reasonably available or is inadequate, and such history is deemed by OWCP 
to be needed for the fair adjudication of the claim, then OWCP may assist the claimant in developing 
this history); and

(4) Any other information or materials deemed by OWCP to be necessary to provide reasonable 
evidence that the employee has or had an illness that may have arisen from exposure to a toxic 
substance while employed at a DOE facility or RECA section 5 facility, as appropriate.

(b) The employee, or his or her survivor(s), may also submit to OWCP other evidence not described in 
paragraph (a) of this section showing that the employee has or had an illness that resulted from an 
exposure to a toxic substance during the course of employment at either a DOE facility or a RECA 
section 5 facility, as appropriate.

(c) An injury, illness, impairment or disease sustained as a consequence of a covered illness (as defined 
in § 30.5(r)) must be established with a fully rationalized medical report by a physician that shows the 
relationship between the injury, illness, impairment or disease and the covered illness. Neither the fact 
that the injury, illness, impairment or disease manifests itself after a diagnosis of a covered illness, nor 
the belief of the claimant that the injury, illness, impairment or disease was caused by the covered 
illness, is sufficient in itself to prove a causal relationship.

Subpart D—Adjudicatory Process

§ 30.300 What process will OWCP use to decide claims for entitlement and to 



provide for administrative review of those decisions?

OWCP district offices will issue recommended decisions with respect to claims for entitlement under 
Part B and/or Part E of EEOICPA that are filed pursuant to the regulations set forth in subpart B of this 
part. In circumstances where a claim is made for more than one benefit available under Part B and/or 
Part E of the Act, OWCP may issue a recommended decision on only part of that particular claim in 
order to adjudicate that portion of the claim as quickly as possible. Should this occur, OWCP will issue 
one or more recommended decisions on the deferred portions of the claim when the adjudication of 
those portions is completed. All recommended decisions granting and/or denying benefits under Part B 
and/or Part E of the Act will be forwarded to the Final Adjudication Branch (FAB). Claimants will be 
given an opportunity to object to all or part of the recommended decision before the FAB. The FAB 
will consider objections filed by a claimant and conduct a hearing, if requested to do so by the 
claimant, before issuing a final decision on the claim for entitlement.

§ 30.301 May subpoenas be issued for witnesses and documents in connection with 
a claim under Part B of EEOICPA?

(a) In connection with the adjudication of a claim under Part B of EEOICPA, an OWCP district office 
and/or a FAB reviewer may, at their own initiative, issue subpoenas for the attendance and testimony 
of witnesses, and for the production of books, electronic records, correspondence, papers or other 
relevant documents. Subpoenas will only be issued for documents if they are relevant and cannot be 
obtained by other means, and for witnesses only where oral testimony is the best way to ascertain the 
facts.

(b) A claimant may also request a subpoena in connection with his or her claim under Part B of the Act, 
but such request may only be made to a FAB reviewer. No subpoenas will be issued at the request of 
the claimant under any other portion of the claims process. The decision to grant or deny such request 
is within the discretion of the FAB reviewer. To request a subpoena under this section, the requestor 
must:

(1) Submit the request in writing and send it to the FAB reviewer as early as possible, but no later than 
30 days (as evidenced by postmark, electronic marker or other objective date mark) after the date of the 
original hearing request;

(2) Explain why the testimony or evidence is directly relevant and material to the issues in the case; 
and

(3) Establish that a subpoena is the best method or opportunity to obtain such evidence because there 
are no other means by which the documents or testimony could have been obtained.

(c) No subpoena will be issued for attendance of employees or contractors of OWCP or NIOSH acting 
in their official capacities as decision-makers or policy administrators. For hearings taking the form of 
a review of the written record, no subpoena for the appearance of witnesses will be considered.

(d) The FAB reviewer will issue the subpoena under his or her own name. It may be served in person 
or by certified mail, return receipt requested, addressed to the person to be served at his or her last 
known principal place of business or residence. A decision to deny a subpoena requested by a claimant 
can only be challenged as part of a request for reconsideration of any adverse decision of the FAB 



which results from the hearing.

§ 30.302 Who pays the costs associated with subpoenas?

(a) Witnesses who are not employees or former employees of the federal government shall be paid the 
same fees and mileage as paid for like services in the District Court of the United States where the 
subpoena is returnable, except that expert witnesses shall be paid a fee not to exceed the local 
customary fee for such services.

(b) Where OWCP asked that the witness submit evidence into the case record or asked that the witness 
attend, OWCP shall pay the fees and mileage. Where the claimant asked for the subpoena, and where 
the witness submitted evidence into the record at the request of the claimant, the claimant shall pay the 
fees and mileage.

§ 30.303 What information may OWCP request in connection with a claim under 
Part E of EEOICPA?

At any time during the course of development of a claim for benefits under Part E, OWCP may 
determine that it needs relevant information to adjudicate the claim. When this occurs, and at the 
request of OWCP, DOE and/or any contractor who employed a Department of Energy contractor 
employee must provide to OWCP information or documents in response to the request in connection 
with a claim under Part E of EEOICPA.

(a) The party to whom the request is made must respond to OWCP within 90 days of the request with 
either:

(1) The requested information or documents; or

(2) A sworn statement that a good faith search for the requested information or documents was 
conducted, and that the information or documents could not be located.

(b) DOE and/or the DOE contractor who employed a Department of Energy contractor employee must 
query third parties under its control to acquire the requested information or documents.

(c) In providing the requested information or documents, DOE and/or the DOE contractor who 
employed a DOE contractor employee must preserve the current organization of the requested 
information or documents, and must provide such description and indexing of the requested 
information or documents as OWCP considers appropriate to facilitate their use by OWCP.

(d) Information or document requests may include, but are not limited to, requests for records, files and 
other data, whether paper, electronic, imaged or otherwise, developed, acquired or maintained by DOE 
or the DOE contractor who employed a DOE contractor employee. Such information or documents 
may include records, files and data on facility industrial hygiene, employment of individuals or groups, 
exposure and medical records, and claims applications.

Recommended Decisions on Claims

§ 30.305 How does OWCP determine entitlement to EEOICPA compensation?



(a) In reaching a recommended decision with respect to EEOICPA compensation, OWCP considers the 
claim presented by the claimant, the factual and medical evidence of record, the dose reconstruction 
report calculated by HHS (if any), any report submitted by DOE and the results of such investigation as 
OWCP may deem necessary.

(b) The OWCP claims staff applies the law, the regulations and its procedures when it evaluates the 
medical evidence and the facts as reported or obtained upon investigation.

§ 30.306 What does the recommended decision contain?

The recommended decision shall contain findings of fact and conclusions of law. The recommended 
decision may accept or reject the claim in its entirety, or it may accept or reject a portion of the claim 
presented. It is accompanied by a notice of the claimant's right to file objections with, and request a 
hearing before, the FAB.

§ 30.307 To whom is the recommended decision sent?

(a) A copy of the recommended decision will be mailed to the claimant's last known address and to the 
claimant's designated representative before OWCP, if any. Notification to either the claimant or the 
representative will be considered notification to both parties.

(b) At the same time it issues a recommended decision on a claim, the OWCP district office will 
forward the record of such claim to the FAB. Any new evidence submitted to the district office 
following the issuance of the recommended decision will also be forwarded to the FAB for 
consideration.

Hearings and Final Decisions on Claims

§ 30.310 What must the claimant do if he or she objects to the recommended 
decision or wants to request a hearing?

(a) Within 60 days from the date the recommended decision is issued, the claimant must state, in 
writing, whether he or she objects to any of the findings of fact and/or conclusions of law contained in 
such decision, including HHS's reconstruction of the radiation dose to which the employee was 
exposed (if any), and whether a hearing is desired. This written statement should be filed with the FAB 
at the address indicated in the notice accompanying the recommended decision.

(b) For purposes of determining whether the written statement referred to in paragraph (a) of this 
section has been timely filed with the FAB, the statement will be considered to be “filed” on the date 
that the claimant mails it to the FAB, as determined by postmark, or on the date that such written 
statement is actually received by the FAB, whichever is the earliest determinable date.

§ 30.311 What happens if the claimant does not object to the recommended 
decision or request a hearing within 60 days?

(a) If the claimant does not file a written statement that objects to the recommended decision and/or 



requests a hearing within the period of time allotted in § 30.310, the FAB may issue a final decision 
accepting the recommendation of the district office as provided in § 30.316.

(b) If the recommended decision accepts all or part of a claim for compensation, the FAB may issue a 
final decision at any time after receiving written notice from the claimant that he or she waives any 
objection to all or part of the recommended decision.

§ 30.312 What will the FAB do if the claimant objects to the recommended decision 
but does not request a hearing?

If the claimant files a written statement that objects to the recommended decision within the period of 
time allotted in § 30.310 but does not request a hearing, the FAB will consider any objections by means 
of a review of the written record. If the claimant only objects to part of the recommended decision, the 
FAB may issue a final decision accepting the remaining part of the recommendation of the district 
office without first reviewing the written record (see § 30.316).

§ 30.313 How is a review of the written record conducted?

(a) The FAB reviewer will consider the written record forwarded by the district office and any 
additional evidence and/or argument submitted by the claimant. The reviewer may also conduct 
whatever investigation is deemed necessary.

(b) The claimant should submit, with his or her written statement that objects to the recommended 
decision, all evidence or argument that he or she wants to present to the reviewer. However, evidence 
or argument may be submitted at any time up to the date specified by the reviewer for the submission 
of such evidence or argument.

(c) Any objection that is not presented to the FAB reviewer, including any objection to HHS's 
reconstruction of the radiation dose to which the employee was exposed (if any), whether or not the 
pertinent issue was previously presented to the district office, is deemed waived for all purposes.

§ 30.314 How is a hearing conducted?

(a) The FAB reviewer retains complete discretion to set the time and place of the hearing, including the 
amount of time allotted for the hearing, considering the issues to be resolved. At the discretion of the 
reviewer, the hearing may be conducted by telephone or teleconference. As part of the hearing process, 
the FAB reviewer will consider the written record forwarded by the district office and any additional 
evidence and/or argument submitted by the claimant. The reviewer may also conduct whatever 
investigation is deemed necessary.

(1) The FAB reviewer will try to set the hearing at a place that is within commuting distance of the 
claimant's residence, but will not be able to do so in all cases. Therefore, for reasons of economy, the 
claimant may be required to travel a roundtrip distance of up to 200 miles to attend the hearing.

(2) In unusual circumstances, the FAB reviewer may set a place for the hearing that is more than 200 
miles roundtrip from the claimant's residence. However, in that situation, OWCP will reimburse the 
claimant for reasonable and necessary travel expenses incurred to attend the hearing if he or she 
submits a written reimbursement request that documents such expenses.



(b) Unless otherwise directed in writing by the claimant, the FAB reviewer will mail a notice of the 
time and place of the hearing to the claimant and any representative at least 30 days before the 
scheduled hearing date. If the claimant only objects to part of the recommended decision, the FAB 
reviewer may issue a final decision accepting the remaining part of the recommendation of the district 
office without first holding a hearing (see § 30.316). Any objection that is not presented to the FAB 
reviewer, including any objection to HHS's reconstruction of the radiation dose to which the employee 
was exposed (if any), whether or not the pertinent issue was previously presented to the district office, 
is deemed waived for all purposes.

(c) The hearing is an informal process, and the reviewer is not bound by common law or statutory rules 
of evidence, or by technical or formal rules of procedure. The reviewer may conduct the hearing in 
such manner as to best ascertain the rights of the claimant. During the hearing process, the claimant 
may state his or her arguments and present new written evidence and/or testimony in support of the 
claim.

(d) Testimony at hearings is recorded, then transcribed and placed in the record. Oral testimony shall 
be made under oath.

(e) The FAB reviewer will furnish a transcript of the hearing to the claimant, who has 20 days from the 
date it is sent to submit any comments to the reviewer.

(f) The claimant will have 30 days after the hearing is held to submit additional evidence or argument, 
unless the reviewer, in his or her sole discretion, grants an extension. Only one such extension may be 
granted.

(g) The reviewer determines the conduct of the hearing and may terminate the hearing at any time he or 
she determines that all relevant evidence has been obtained, or because of misbehavior on the part of 
the claimant and/or representative at or near the place of the oral presentation.

§ 30.315 May a claimant postpone a hearing?

(a) The FAB will entertain any reasonable request for scheduling the time and place of the hearing, but 
such requests should be made at the time that the hearing is requested. Scheduling is at the discretion of 
the FAB, and is not reviewable. In most instances, once the hearing has been scheduled and appropriate 
written notice has been mailed, it cannot be postponed at the claimant's request for any reason except 
those stated in paragraph (b) of this section, unless the FAB reviewer can reschedule the hearing on the 
same docket (that is, during the same hearing trip). If a request to postpone a scheduled hearing does 
not meet one of the tests of paragraph (b) of this section and cannot be accommodated on the same 
docket, no further opportunity for a hearing will be provided. Instead, the FAB will consider the 
claimant's objections by means of a review of the written record. In the alternative, a teleconference 
may be substituted for the hearing at the discretion of the reviewer.

(b) Where the claimant or the representative appointed by the claimant in accordance with § 30.600 of 
this part has a medical reason that prevents attendance at the hearing, or where the death or illness of 
the claimant's parent, spouse, or child prevents the claimant from attending the hearing as scheduled, a 
postponement may be granted in the discretion of the FAB if the claimant or the representative 
provides at least 24 hours notice and a reasonable explanation supporting his or her inability to attend 



the scheduled hearing.

(c) At any time after requesting a hearing, the claimant can request a change to a review of the written 
record by making a written request to the FAB. Once such a change is made, no further opportunity for 
a hearing will be provided.

§ 30.316 How does the FAB issue a final decision on a claim?

(a) If the claimant does not file a written statement that objects to the recommended decision and/or 
requests a hearing within the period of time allotted in § 30.310, or if the claimant waives any 
objections to all or part of the recommended decision, the FAB may issue a final decision accepting the 
recommendation of the district office, either in whole or in part (see §§ 30.311, 30.312 and 30.314(b)).

(b) If the claimant objects to all or part of the recommended decision, the FAB reviewer will issue a 
final decision on the claim after either the hearing or the review of the written record, and after 
completing such further development of the case as he or she may deem necessary.

(c) Any recommended decision (or part thereof) that is pending either a hearing or a review of the 
written record for more than one year from the date the FAB received the written statement described 
in § 30.310(a), or the date the Director reopened the claim for issuance of a new final decision pursuant 
to § 30.320(a), shall be considered a final decision of the FAB on the one-year anniversary of such 
date. Any recommended decision described in § 30.311 that is pending at the FAB for more than one 
year from the date that the period of time described in § 30.310 expired shall be considered a final 
decision of the FAB on the one-year anniversary of such date.

(d) The decision of the FAB, whether issued pursuant to paragraph (a), (b) or (c) of this section, shall 
be final upon the date of issuance of such decision, unless a timely request for reconsideration under § 
30.319 has been filed.

(e) A copy of the final decision of the FAB will be mailed to the claimant's last known address and to 
the claimant's designated representative before OWCP, if any. Notification to either the claimant or the 
representative will be considered notification to both parties.

§ 30.317 Can the FAB request a further response from the claimant or return a 
claim to the district office?

At any time before the issuance of its final decision, the FAB may request that the claimant submit 
additional evidence or argument, or return the claim to the district office for further development 
and/or issuance of a newly recommended decision without issuing a final decision, whether or not 
requested to do so by the claimant.

§ 30.318 Can the FAB consider objections to HHS's reconstruction of a radiation 
dose or to the guidelines OWCP uses to determine if a claimed cancer was at least 
as likely as not related to employment?

(a) If the claimant objects to HHS's reconstruction of the radiation dose to which the employee was 
exposed, the FAB will evaluate the factual findings upon which HHS based its dose reconstruction. If 
these factual findings do not appear to be supported by substantial evidence, the claim will be returned 



to the district office for referral to HHS for further consideration.

(b) The methodology used by HHS in arriving at reasonable estimates of the radiation doses received 
by an employee, established by regulations issued by HHS at 42 CFR part 82, is binding on the FAB. 
The FAB reviewer may determine, however, that objections concerning the application of that 
methodology should be considered by HHS and may return the case to the district office for referral to 
HHS for such consideration.

(c) The methodology that OWCP uses to determine if a claimed cancer was at least as likely as not 
related to employment at a DOE facility, an atomic weapons employer facility, or a RECA section 5 
facility, established by regulations issued by HHS at 42 CFR part 81, is also binding on the FAB (see § 
30.213). However, since OWCP applies this methodology when it makes these determinations, the 
FAB reviewer may consider objections to the manner in which OWCP applied HHS's regulatory 
guidelines.

§ 30.319 May a claimant request reconsideration of a final decision of the FAB?

(a) A claimant may request reconsideration of a final decision of the FAB by filing a written request 
with the FAB within 30 days from the date of issuance of such decision. If a timely request for 
reconsideration is made, the decision in question will no longer be considered “final” under § 
30.316(d).

(b) For purposes of determining whether the written request referred to in paragraph (a) of this section 
has been timely filed with the FAB, the request will be considered to be “filed” on the date that the 
claimant mails it to the FAB, as determined by postmark, or on the date that such written request is 
actually received by the FAB, whichever is the earliest determinable date.

(c) A hearing is not available as part of the reconsideration process. If the FAB grants the request for 
reconsideration, it will consider the written record of the claim again and issue a new final decision on 
the claim. A new final decision that is issued after the FAB grants a request for reconsideration will be 
“final” upon the date of issuance of such new decision.

(1) Instead of issuing a new final decision after granting a request for reconsideration, the FAB may 
return the claim to the district office for further development as provided in § 30.317.

(2) If the FAB denies the request for reconsideration, the FAB decision that formed the basis for the 
request will be considered “final” upon the date the request is denied, and no further requests for 
reconsideration of that particular final decision of the FAB will be entertained.

(d) A claimant may not seek judicial review of a decision on his or her claim under EEOICPA until 
OWCP's decision on the claim is final pursuant to either § 30.316(d) (for claims in which no request 
for reconsideration was filed with the FAB) or paragraph (c) of this section (for claims in which a 
request for reconsideration was filed with the FAB).

Reopening Claims

§ 30.320 Can a claim be reopened after the FAB has issued a final decision?



(a) At any time after the FAB has issued a final decision pursuant to § 30.316, and without regard to 
whether new evidence or information is presented or obtained, the Director for Energy Employees 
Occupational Illness Compensation may reopen a claim and return it to the FAB for issuance of a new 
final decision, or to the district office for such further development as may be necessary, to be followed 
by a new recommended decision. The Director may also vacate any other type of decision issued by the 
FAB.

(b) At any time after the FAB has issued a final decision pursuant to § 30.316, a claimant may file a 
written request that the Director for Energy Employees Occupational Illness Compensation reopen his 
or her claim, provided that the claimant also submits new evidence of either covered employment or 
exposure to a toxic substance, or identifies either a change in the PoC guidelines, a change in the dose 
reconstruction methods or an addition of a class of employees to the Special Exposure Cohort.

(1) If the Director concludes that the evidence submitted or matter identified in support of the 
claimant's request is material to the claim, the Director will reopen the claim and return it to the district 
office for such further development as may be necessary, to be followed by a new recommended 
decision.

(2) New evidence of a medical condition described in subpart C of these regulations is not sufficient to 
support a written request to reopen a claim for such a condition under paragraph (b) of this section.

(c) The decision whether or not to reopen a claim under this section is solely within the discretion of 
the Director for Energy Employees Occupational Illness Compensation and is not reviewable. If the 
Director reopens a claim pursuant to paragraphs (a) or (b) of this section and returns it to the district 
office, the resulting new recommended decision will be subject to the adjudicatory process described in 
this subpart. However, neither the district office nor the FAB can consider any objection concerning the 
Director's decision to reopen a claim under this section.

Subpart E—Medical and Related Benefits

Medical Treatment and Related Issues

§ 30.400 What are the basic rules for obtaining medical treatment?

(a) A covered Part B employee or a covered Part E employee who fits into at least one of the 
compensable claim categories described in subpart C of this part is entitled to receive all medical 
services, appliances or supplies that a qualified physician prescribes or recommends and that OWCP 
considers necessary to treat his or her occupational illness or covered illness, retroactive to the date the 
claim for benefits for that occupational illness or covered illness under Part B or Part E of EEOICPA 
was filed. In situations where the occupational illness or covered illness is a secondary cancer, such 
treatment may include treatment of the underlying primary cancer when it is medically necessary or 
related to treatment of the secondary cancer; however, payment for medical treatment of the underlying 
primary cancer under these circumstances does not constitute a determination by OWCP that the 
primary cancer is a covered illness under Part E of EEOICPA. The employee need not be disabled to 
receive such treatment. When a survivor receives payment, OWCP will pay for such treatment if the 
employee died before the claim was paid. If there is any doubt as to whether a specific service, 
appliance or supply is necessary to treat the occupational illness or covered illness, the employee 
should consult OWCP prior to obtaining it.



(b) If a claimant disagrees with the decision of OWCP that medical benefits provided under paragraph 
(a) of this section are not necessary to treat an occupational illness or covered illness, he or she may 
choose to utilize the adjudicatory process described in subpart D of this part.

(c) Any qualified physician or qualified hospital may provide medical services, appliances and supplies 
to the covered Part B employee or the covered Part E employee. A qualified provider of medical 
support services may also furnish appropriate services, appliances, and supplies. OWCP may apply a 
test of cost-effectiveness when it decides if appliances and supplies are necessary to treat an 
occupational illness or covered illness. With respect to prescribed medications, OWCP may require the 
use of generic equivalents where they are available.

§ 30.401 What are the special rules for the services of chiropractors?

(a) The services of chiropractors that may be reimbursed by OWCP are limited to treatment to correct a 
spinal subluxation. The costs of physical and related laboratory tests performed by or required by a 
chiropractor to diagnose such a subluxation are also payable.

(b) A diagnosis of spinal subluxation as demonstrated by x-ray to exist must appear in the 
chiropractor's report before OWCP can consider payment of a chiropractor's bill.

(c) A chiropractor may interpret his or her x-rays to the same extent as any other physician. To be 
given any weight, the medical report must state that x-rays support the finding of spinal subluxation. 
OWCP will not necessarily require submission of the x-ray, or a report of the x-ray, but the report must 
be available for submission on request.

(d) A chiropractor may also provide services in the nature of physical therapy under the direction of a 
qualified physician.

§ 30.402 What are the special rules for the services of clinical psychologists?

A clinical psychologist may serve as a physician within the scope of his or her practice as defined by 
state law. Therefore, a clinical psychologist may not serve as a physician for conditions that include a 
physical component unless the applicable state law allows clinical psychologists to treat physical 
conditions. A clinical psychologist may also perform testing, evaluation, and other services under the 
direction of a qualified physician.

§ 30.403 Will OWCP pay for the services of an attendant?

OWCP will authorize payment for personal care services under section 7384t of the Act, whether or not 
such care includes medical services, so long as the personal care services have been determined to be 
medically necessary and are provided by a home health aide, licensed practical nurse, or similarly 
trained individual. If a claimant disagrees with the decision of OWCP that personal care services are 
not medically necessary, he or she may utilize the adjudicatory process described in subpart D of this 
part.

§ 30.404 Will OWCP pay for transportation to obtain medical treatment?



(a) The employee is entitled to reimbursement for reasonable and necessary expenses, including 
transportation, incident to obtaining authorized medical services, appliances or supplies. To determine 
what is a reasonable distance to travel, OWCP will consider the availability of services, the employee's 
condition, and the means of transportation. Generally, a roundtrip distance of up to 200 miles is 
considered a reasonable distance to travel.

(b) If travel of more than 200 miles is contemplated, or air transportation or overnight accommodations 
will be needed, the employee must submit a written request to OWCP for prior authorization with 
information describing the circumstances and necessity for such travel expenses. OWCP will approve 
the request if it determines that the travel expenses are reasonable and necessary, and are incident to 
obtaining authorized medical services, appliances or supplies. Requests for travel expenses that are 
often approved include those resulting from referrals to a specialist for further medical treatment, and 
those involving air transportation of an employee who lives in a remote geographical area with limited 
local medical services.

(c) If a claimant disagrees with the decision of OWCP that requested travel expenses are either not 
reasonable or necessary, or are not incident to obtaining authorized medical services, appliances or 
supplies, he or she may utilize the adjudicatory process described in subpart D of this part.

(d) The standard form designated for medical travel refund requests is Form OWCP-957 and must be 
used to seek reimbursement under this section. This form can be obtained from OWCP.

§ 30.405 After selecting a treating physician, may an employee choose to be treated 
by another physician instead?

(a) OWCP will provide the employee with an opportunity to designate a treating physician when it 
accepts the claim. When the physician originally selected to provide treatment for an occupational 
illness or a covered illness refers the employee to a specialist for further medical care, the employee 
need not consult OWCP for approval. In all other instances, however, the employee must submit a 
written request to OWCP with his or her reasons for desiring a change of physician.

(b) OWCP will approve the request if it determines that the reasons submitted are sufficient. Requests 
that are often approved include those for transfer of care from a general practitioner to a physician who 
specializes in treating the occupational illnesses or covered illnesses covered by EEOICPA, or the need 
for a new physician when an employee has moved.

(c) If a claimant disagrees with the decision of OWCP that insufficient reasons for a change of 
physician have been submitted, he or she may utilize the adjudicatory process described in subpart D of 
this part.

§ 30.406 Are there any exceptions to these procedures for obtaining medical care?

In cases involving emergencies or unusual circumstances, OWCP may authorize treatment in a manner 
other than as stated in this subpart.

Directed Medical Examinations

§ 30.410 Can OWCP require an employee to be examined by another physician?



(a) OWCP sometimes needs a second opinion from a medical specialist. The employee must submit to 
examination by a qualified physician who conforms to the standards regarding conflicts of interest 
adopted by OWCP as often and at such times and places as OWCP considers reasonably necessary. 
Also, OWCP may send a case file for second opinion review to a qualified physician who conforms to 
the standards regarding conflicts of interest adopted by OWCP where an actual examination is not 
needed, or where the employee is deceased.

(b) If the initial examination is disrupted by someone accompanying the employee, OWCP will 
schedule another examination with a different qualified physician who conforms to the standards 
regarding conflicts of interest adopted by OWCP. The employee will not be entitled to have anyone 
else present at the subsequent examination unless OWCP decides that exceptional circumstances exist. 
For example, where a hearing-impaired employee needs an interpreter, the presence of an interpreter 
would be allowed.

§ 30.411 What happens if the opinion of the physician selected by OWCP differs 
from the opinion of the physician selected by the employee?

(a) If one medical opinion holds more probative value than the other, OWCP will base its 
determination of coverage on the medical opinion with the greatest probative value. A difference in 
medical opinion sufficient to be considered a conflict only occurs when two reports of virtually equal 
weight and rationale reach opposing conclusions.

(b) If a conflict exists between the medical opinion of the employee's physician and the medical 
opinion of a second opinion physician, an OWCP medical adviser or consultant, or a physician 
submitting an impairment evaluation that meets the criteria set out in § 30.905 of this part, OWCP shall 
appoint a third physician who conforms to the standards regarding conflicts of interest adopted by 
OWCP to make an examination or an impairment evaluation. This is called a referee examination or a 
referee impairment evaluation. OWCP will select a physician who is qualified in the appropriate 
specialty and who has had no prior connection with the case. Also, a case file may be sent to a 
physician who conforms to the standards regarding conflicts of interest adopted by OWCP for a referee 
medical review where there is no need for an actual examination, or where the employee is deceased.

(c) If the initial referee examination or referee impairment evaluation is disrupted by someone 
accompanying the employee, OWCP will schedule another examination or impairment evaluation with 
a different qualified physician who conforms to the standards regarding conflicts of interest adopted by 
OWCP. The employee will not be entitled to have anyone else present at the subsequent referee 
examination or referee impairment evaluation unless OWCP decides that exceptional circumstances 
exist. For example, where a hearing-impaired employee needs an interpreter, the presence of an 
interpreter would be allowed.

§ 30.412 Who pays for second opinion and referee examinations?

OWCP will pay second opinion and referee medical specialists directly. OWCP will also reimburse the 
employee for all necessary and reasonable expenses incident to such an examination, including 
transportation costs and actual wages the employee lost for the time needed to submit to an 
examination required by OWCP.



Medical Reports

§ 30.415 What are the requirements for medical reports?

In general, medical reports from the employee's attending physician should include the following:

(a) Dates of examination and treatment;

(b) History given by the employee;

(c) Physical findings;

(d) Results of diagnostic tests;

(e) Diagnosis;

(f) Course of treatment;

(g) A description of any other conditions found due to the claimed occupational illness or covered 
illness;

(h) The treatment given or recommended for the claimed occupational illness or covered illness; and

(i) All other material findings.

§ 30.416 How and when should medical reports be submitted?

(a) The initial medical report (and any subsequent reports) should be made in narrative form on the 
physician's letterhead stationery. The physician should use the Form EE-7 as a guide for the 
preparation of his or her initial medical report in support of a claim under Part B and/or Part E of 
EEOICPA. The report should bear the physician's signature or signature stamp. OWCP may require an 
original signature on the report.

(b) The report shall be submitted directly to OWCP as soon as possible after medical examination or 
treatment is received, either by the employee or the physician.

§ 30.417 What additional medical information may OWCP require to support 
continuing payment of benefits?

In all cases requiring hospital treatment or prolonged care, OWCP will request detailed narrative 
reports from the attending physician at periodic intervals. The physician will be asked to describe 
continuing medical treatment for the occupational illness or covered illness accepted by OWCP, a 
prognosis, and the physician's opinion as to the continuing causal relationship between the need for 
additional treatment and the occupational illness or covered illness.

Medical Bills



§ 30.420 How should medical bills and reimbursement requests be submitted?

Usually, medical providers submit their bills directly for processing. The rules for submitting and 
processing provider bills and reimbursement requests are stated in subpart H of this part. An employee 
requesting reimbursement for out-of-pocket medical expenses must submit a Form OWCP-915 and 
meet the requirements described in § 30.702.

§ 30.421 What are the time frames for submitting bills and reimbursement 
requests?

To be considered for payment, bills and reimbursement requests must be submitted by the end of the 
calendar year after the year when the expense was incurred, or by the end of the calendar year after the 
year when OWCP first accepted the claim as compensable under subpart D of this part, whichever is 
later.

§ 30.422 If an employee is only partially reimbursed for a medical expense, must 
the provider refund the balance of the amount paid to the employee?

(a) The OWCP fee schedule sets maximum limits on the amounts payable for many services. The 
employee may be only partially reimbursed for out-of-pocket medical expenses because the amount he 
or she paid to the medical provider for a service exceeds the maximum allowable charge set by the 
OWCP fee schedule.

(b) If this happens, the employee will be advised of the maximum allowable charge for the service in 
question and of his or her responsibility to ask the provider to refund to the employee, or credit to the 
employee's account, the amount he or she paid that exceeds the maximum allowable charge. The 
provider that the employee paid, but not the employee, may request reconsideration of the fee 
determination as set forth in § 30.712.

(c) If the provider does not refund to the employee or credit to his or her account the amount of money 
paid in excess of the charge that OWCP allows, the employee should submit documentation of the 
attempt to obtain such refund or credit to OWCP. OWCP may authorize reasonable reimbursement to 
the employee after reviewing the facts and circumstances of the case.

Subpart F—Survivors; Payments and Offsets; Overpayments

Survivors

§ 30.500 What special statutory definitions apply to survivors under EEOICPA?

(a) For the purposes of paying compensation to survivors under both Parts B and E of EEOICPA, 
OWCP will use the following definitions:

(1) Surviving spouse means the wife or husband of a deceased covered Part B employee or deceased 
covered Part E employee who was married to that individual for the 365 consecutive days immediately 
prior to the death of that individual.



(2) Child or children includes a recognized natural child of a deceased covered Part B employee or 
deceased covered Part E employee, a stepchild who lived with that individual in a regular parent-child 
relationship, and an adopted child of that individual. However, to be a “covered” child under Part E 
only, such child must have been, as of the date of the deceased covered Part E employee's death, either 
under the age of 18 years, or under the age of 23 years and a full-time student who was continuously 
enrolled in one or more educational institutions since attaining the age of 18 years, or any age and 
incapable of self-support.

(b) For the purposes of paying compensation to survivors only under Part B of EEOICPA, OWCP will 
use the following additional definitions:

(1) Parent includes fathers and mothers of a deceased covered Part B employee through adoption.

(2) Grandchild means a child of a child of a deceased covered Part B employee.

(3) Grandparent means a parent of a parent of a deceased covered Part B employee.

§ 30.501 What order of precedence will OWCP use to determine which survivors 
are entitled to receive compensation under EEOICPA?

(a) Under Part B of the Act, if OWCP determines that a survivor or survivors are entitled to receive 
compensation under EEOICPA because a covered Part B employee who would otherwise have been 
entitled to benefits is deceased, that compensation will be disbursed as follows, subject to the 
qualifications set forth in § 30.5(gg)(3) of these regulations:

(1) If there is a surviving spouse, the compensation shall be paid to that individual.

(2) If there is no surviving spouse, the compensation shall be paid in equal shares to all children of the 
deceased covered Part B employee.

(3) If there is no surviving spouse and no children, the compensation shall be paid in equal shares to the 
parents of the deceased covered Part B employee.

(4) If there is no surviving spouse, no children and no parents, the compensation shall be paid in equal 
shares to all grandchildren of the deceased covered Part B employee.

(5) If there is no surviving spouse, no children, no parents and no grandchildren, the compensation 
shall be paid in equal shares to the grandparents of the deceased covered Part B employee.

(6) Notwithstanding paragraphs (a)(1) through (a)(5) of this section, if there is a surviving spouse and 
at least one child of the deceased covered Part B employee who is a minor at the time of payment and 
who is not a recognized natural child or adopted child of such surviving spouse, half of the 
compensation shall be paid to the surviving spouse, and the other half of the compensation shall be 
paid in equal shares to each child of the deceased covered Part B employee who is a minor at the time 
of payment.

(b) Under Part E of the Act, if OWCP determines that a survivor or survivors are entitled to receive 
compensation under EEOICPA because a covered Part E employee who would otherwise have been 



entitled to benefits is deceased, that compensation will be disbursed as follows, subject to the 
qualifications set forth in § 30.5(gg)(3) of these regulations:

(1) If there is a surviving spouse, the compensation shall be paid to that individual.

(2) If there is no surviving spouse, the compensation shall be paid in equal shares to all “covered” 
children of the deceased covered Part E employee.

(3) Notwithstanding paragraphs (b)(1) and (b)(2) of this section, if there is a surviving spouse and at 
least one “covered” child of the deceased covered Part E employee who is living at the time of payment 
and who is not a recognized natural child or adopted child of such surviving spouse, then half of such 
payment shall be made to such surviving spouse, and the other half of such payment shall be made in 
equal shares to each “covered” child of the employee who is living at the time of payment.

§ 30.502 When is entitlement for survivors determined for purposes of EEOICPA?

Entitlement to any lump-sum payment for survivors under EEOICPA, other than for “covered” 
children under Part E, will be determined as of the time OWCP makes such a payment. As noted in § 
30.500(a)(2) of these regulations, a child of a deceased Part E employee will only qualify as a 
“covered” child of that individual if he or she satisfied one of the additional statutory criteria for a 
“covered” child as of the date of the deceased Part E employee's death.

Payment of Claims and Offset for Certain Payments

§ 30.505 What procedures will OWCP follow before it pays any compensation?

(a) In cases involving the approval of a claim, whether in whole or in part, OWCP shall take all 
necessary steps to determine the amount of any offset or coordination of EEOICPA benefits before 
paying any benefits, and to verify the identity of the covered Part B employee, the covered Part E 
employee, or the eligible surviving beneficiary or beneficiaries. To perform these tasks, OWCP may 
conduct any investigation, require any claimant to provide or execute any affidavit, record or 
document, or authorize the release of any information as OWCP deems necessary to ensure that the 
compensation payment is made in the correct amount and to the correct person or persons. OWCP shall 
also require every claimant under Part B of the Act to execute and provide any necessary affidavit 
described in § 30.620 of these regulations. Should a claimant fail or refuse to execute an affidavit or 
release of information, or fail or refuse to provide a requested document or record or to provide access 
to information, such failure or refusal may be deemed to be a rejection of the payment, unless the 
claimant does not have and cannot obtain the legal authority to provide, release, or authorize access to 
the required information, records, or documents.

(b) To determine the amount of any offset, OWCP shall require the covered Part B employee, covered 
Part E employee or each eligible surviving beneficiary filing a claim under this part to execute and 
provide an affidavit (or declaration made under oath on Form EE-1 or EE-2) reporting the amount of 
any payment made pursuant to a final judgment or settlement in litigation seeking damages. Even if 
someone other than the covered Part B employee or the covered Part E employee receives a payment 
pursuant to a final judgment or settlement in litigation seeking damages ( e.g. , the surviving spouse of 
a deceased covered Part B employee or a deceased covered Part E employee), the receipt of any such 
payment must be reported.



(1) For the purposes of this paragraph (b) only, “litigation seeking damages” refers to any request or 
demand for money (other than for workers' compensation) by the covered Part B employee or the 
covered Part E employee, or by another individual if the covered Part B employee or the covered Part E 
employee is deceased, made or sought in a civil action or in anticipation of the filing of a civil action, 
for injuries incurred on account of an exposure for which compensation is payable under EEOICPA. 
This term does not also include any request or demand for money made or sought pursuant to a life 
insurance or health insurance contract, or any request or demand for money made or sought by an 
individual other than the covered Part B employee or the covered Part E employee in that individual's 
own right ( e.g. , a spouse's claim for loss of consortium), or any request or demand for money made or 
sought by the covered Part B employee or the covered Part E employee (or the estate of a deceased 
covered Part B employee or deceased covered Part E employee) not for injuries incurred on account of 
an exposure for which compensation is payable under the EEOICPA ( e.g. , a covered Part B 
employee's or a covered Part E employee's claim for damage to real or personal property).

(2) If a payment has been made pursuant to a final judgment or settlement in litigation seeking 
damages, OWCP shall subtract a portion of the dollar amount of such payment from the benefit 
payments to be made under EEOICPA. OWCP will calculate the amount to be subtracted from the 
benefit payments in the following manner:

(i) OWCP will first determine the value of the payment made pursuant to either a final judgment or 
settlement in litigation seeking damages by adding the dollar amount of any monetary damages 
(excluding contingent awards) and any medical expenses for treatment provided on or after the date the 
covered Part B employee or the covered Part E employee filed a claim for EEOICPA benefits that were 
paid for under the final judgment or settlement. In the event that these payments include a “structured” 
settlement (where a party makes an initial cash payment and also arranges, usually through the 
purchase of an annuity, for payments in the future), OWCP will usually accept the cost of the annuity 
to the purchaser as the dollar amount of the right to receive the future payments.

(ii) OWCP will then make certain deductions from the above dollar amount to arrive at the dollar 
amount to be subtracted from any unpaid EEOICPA benefits. Allowable deductions consist of 
attorney's fees OWCP deems reasonable, and itemized costs of suit (out-of-pocket expenditures not 
part of the normal overhead of a law firm's operation like filing fees, travel expenses, witness fees, and 
court reporter costs for transcripts) provided that adequate supporting documentation is submitted to 
OWCP.

(iii) The EEOICPA benefits that will be reduced will consist of any unpaid lump-sum payments 
payable in the future and medical benefits payable in the future. In those cases where it has not yet paid 
EEOICPA benefits, OWCP will reduce such benefits on a dollar-for-dollar basis, beginning with the 
lump-sum payments first. If the amount to be subtracted exceeds the lump-sum payments, OWCP will 
reduce ongoing EEOICPA medical benefits payable in the future by the amount of any remaining 
surplus. This means that OWCP will apply the amount it would otherwise pay to reimburse the covered 
Part B employee or the covered Part E employee for any ongoing EEOICPA medical treatment to the 
remaining surplus until it is absorbed. In addition to this reduction of ongoing EEOICPA medical 
benefits, OWCP will not be the first payer for any medical expenses that are the responsibility of 
another party (who will instead be the first payer) as part of a final judgment or settlement in litigation 
seeking damages.

(3) The above reduction of EEOICPA benefits will not occur if an EEOICPA claimant had his or her 



award under section 5 of RECA reduced by the full amount of the payment made pursuant to a final 
judgment or settlement in litigation seeking damages. It will also not occur if an EEOICPA claimant's 
prior payment of EEOICPA benefits, or his or her workers' compensation benefits, were offset to 
reflect the full amount of the payment made pursuant to a final judgment or settlement in litigation 
seeking damages. However, if the prior reduction or offset of the above benefits did not reflect the full 
amount of the payment made pursuant to a final judgment or settlement in litigation seeking damages, 
OWCP will reduce currently payable EEOICPA benefits by the amount of any surplus final judgment 
or settlement payment that remains.

(c) Except as provided in § 30.506(b) of these regulations, when OWCP has verified the identity of 
every claimant who is entitled to the compensation payment, or to a share of the compensation 
payment, and has determined the correct amount of the payment or the share of the payment, OWCP 
shall notify every claimant, every duly appointed guardian or conservator of a claimant, or every 
person with power of attorney for a claimant, and require such person or persons to complete a Form 
EN-20 providing payment information. Such form shall be signed and returned to OWCP within sixty 
days of the date of the form or within such greater period as may be allowed by OWCP. Failure to sign 
and return the form within the required time may be deemed to be a rejection of the payment. If the 
claimant dies before the payment is received, the person who receives the payment shall return it to 
OWCP for redetermination of the correct disbursement of the payment. No payment shall be made 
until OWCP has made a determination concerning the survivors related to a respective claim for 
benefits.

(d) The total amount of compensation (other than medical benefits) under Part E that can be paid to all 
claimants as a result of the exposure of a covered Part E employee shall not be more than $250,000 in 
any circumstances.

§ 30.506 To whom and in what manner will OWCP pay compensation?

(a) Except with respect to claims under Part B of the Act for beryllium sensitivity, payment shall be 
made to the covered Part B employee or the covered Part E employee, to the duly appointed guardian 
or conservator of that individual, or to the person with power of attorney for that individual, unless the 
covered Part B employee or covered Part E employee is deceased at the time of the payment. In all 
cases involving a deceased covered Part B employee or deceased covered Part E employee, payment 
shall be made to the eligible surviving beneficiary or beneficiaries, to the duly appointed guardian or 
conservator of the eligible surviving beneficiary or beneficiaries, or to every person with power of 
attorney for an eligible surviving beneficiary, in accordance with the terms and conditions specified in 
sections 7384s(e), 7384u(e), and 7385s-3(c) and (d) of EEOICPA.

(b) Under Part B of the Act, compensation for any consequential injury, illness, impairment or disease 
is limited to payment of medical benefits for that injury, illness, impairment or disease. Under Part E of 
the Act, compensation for any consequential injury, illness, impairment or disease consists of medical 
benefits for that injury, illness, impairment or disease, as well as any additional monetary benefits that 
are consistent with the terms of § 30.505(d).

(c) Rejected compensation payments, or shares of compensation payments, shall not be distributed to 
other eligible surviving beneficiaries, but shall be returned to the Fund.

(d) No covered Part B employee may receive more than one lump-sum payment under Part B of 



EEOICPA for any occupational illnesses he or she contracted. However, any individual, including a 
covered Part B employee who has received a lump-sum payment for his or her own occupational 
illness or illnesses, may receive one lump-sum payment for each deceased covered Part B employee for 
whom he or she qualifies as an eligible surviving beneficiary under Part B of the Act.

§ 30.507 What compensation will be provided to covered Part B employees who 
only establish beryllium sensitivity under Part B of EEOICPA?

The establishment of beryllium sensitivity does not entitle a covered Part B employee, or the eligible 
surviving beneficiary or beneficiaries of a deceased covered Part B employee, to any lump-sum 
payment provided for under Part B. Instead, a covered Part B employee whose sole accepted 
occupational illness is beryllium sensitivity shall receive beryllium sensitivity monitoring, as well as 
medical benefits for the treatment of this occupational illness in accordance with § 30.400 of these 
regulations.

§ 30.508 What is beryllium sensitivity monitoring?

Beryllium sensitivity monitoring shall consist of medical examinations to confirm and monitor the 
extent and nature of a covered Part B employee's beryllium sensitivity. Monitoring shall also include 
regular medical examinations, with diagnostic testing, to determine if the covered Part B employee has 
established chronic beryllium disease.

§ 30.509 Under what circumstances may a survivor claiming under Part E of the 
Act choose to receive the benefits that would otherwise be payable to a covered 
Part E employee who is deceased?

(a) If a covered Part E employee dies after filing a claim but before monetary benefits are paid under 
Part E of the Act, and his or her death is from a cause other than a covered illness, his or her survivor 
can choose to receive either the survivor benefits payable on account of the death of that covered Part E 
employee, or the monetary benefits that would otherwise have been payable to the covered Part E 
employee.

(b) For the purposes of this section only, a death “from a cause other than a covered illness” refers only 
to a death that was solely caused by a non-covered illness or illnesses. Therefore, the choice referred to 
in paragraph (a) of this section will not be available if a covered illness contributed to the death of the 
covered Part E employee in any manner. In those instances, survivor benefits will still be payable to the 
claimant, but he or she cannot choose to receive the monetary benefits that would have otherwise been 
payable to the deceased covered Part E employee in lieu of survivor benefits.

(c) OWCP only makes impairment determinations based on rationalized medical evidence in the case 
file that is sufficiently detailed and meets the various requirements for the many different types of 
impairment determinations possible under the AMA's Guides . Therefore, OWCP will only make an 
impairment determination for a deceased covered Part E employee pursuant to this section if the 
medical evidence of record is sufficient to satisfy the pertinent requirements in the AMA's Guides and 
subpart J of this part.

Overpayments



§ 30.510 How does OWCP notify an individual of a payment made on a claim?

(a) In addition to providing narrative descriptions to recipients of benefits paid or payable, OWCP 
includes on each check a clear indication of the reason the payment is being made. For payments sent 
by electronic funds transfer, a notification of the date and amount of payment appears on the statement 
from the recipient's financial institution.

(b) By these means, OWCP puts the recipient on notice that a payment was made and the amount of the 
payment. If the amount received differs from the amount indicated on the written notice or bank 
statement, the recipient is responsible for notifying OWCP of the difference. Absent affirmative 
evidence to the contrary, the recipient will be presumed to have received the notice of payment, 
whether mailed or transmitted electronically.

§ 30.511 What is an “overpayment” for purposes of EEOICPA?

An “overpayment” is any amount of compensation paid under sections 7384s, 7384t, 7384u, 7385s-2 
or 7385s-3 of the EEOICPA to a recipient that constitutes, as of the time OWCP makes such payment:

(a) Payment where no amount is payable under this part; or

(b) Payment in excess of the correct amount determined by OWCP.

§ 30.512 What does OWCP do when an overpayment is identified?

Before seeking to recover an overpayment or adjust benefits, OWCP will advise the recipient of the 
overpayment in writing that:

(a) The overpayment exists, and the amount of overpayment;

(b) A preliminary finding shows either that the recipient was or was not at fault in the creation of the 
overpayment;

(c) He or she has the right to inspect and copy OWCP records relating to the overpayment; and

(d) He or she has the right to present written evidence which challenges the fact or amount of the 
overpayment, and/or challenges the preliminary finding that he or she was at fault in the creation of the 
overpayment. He or she may also request that recovery of the overpayment be waived. Any submission 
of evidence or request that recovery of the overpayment be waived must be presented to OWCP within 
30 days of the date of the written notice of overpayment.

§ 30.513 Under what circumstances may OWCP waive recovery of an 
overpayment?

(a) OWCP may consider waiving recovery of an overpayment only if the recipient was not at fault in 
accepting or creating the overpayment. Recipients of benefits paid under EEOICPA are responsible for 
taking all reasonable measures to ensure that payments received from OWCP are proper. The recipient 
must show good faith and exercise a high degree of care in reporting events which may affect 



entitlement to or the amount of benefits. A recipient who has done any of the following will be found 
to be at fault with respect to creating an overpayment:

(1) Made an incorrect statement as to a material fact which he or she knew or should have known to be 
incorrect; or

(2) Failed to provide information which he or she knew or should have known to be material; or

(3) Accepted a payment which he or she knew or should have known to be incorrect. (This provision 
applies only to the overpaid individual.)

(b) Whether or not OWCP determines that a recipient was at fault with respect to the creation of an 
overpayment depends on the circumstances surrounding the overpayment. The degree of care expected 
may vary with the complexity of those circumstances and the recipient's capacity to realize that he or 
she is being overpaid.

§ 30.514 If OWCP finds that the recipient of an overpayment was not at fault, what 
criteria are used to decide whether to waive recovery of it?

If OWCP finds that the recipient of an overpayment was not at fault, repayment will still be required 
unless:

(a) Adjustment or recovery of the overpayment would defeat the purpose of the Act (see § 30.516); or

(b) Adjustment or recovery of the overpayment would be against equity and good conscience (see § 
30.517).

§ 30.515 Is a recipient responsible for an overpayment that resulted from an error 
made by OWCP?

(a) The fact that OWCP may have erred in making the overpayment does not by itself relieve the 
recipient of the overpayment from liability for repayment if the recipient also was at fault in accepting 
the overpayment.

(b) However, OWCP may find that the recipient was not at fault if failure to report an event affecting 
compensation benefits, or acceptance of an incorrect payment, occurred because:

(1) The recipient relied on misinformation given in writing by OWCP regarding the interpretation of a 
pertinent provision or EEOICPA of this part; or

(2) OWCP erred in calculating either the percentage of impairment or wage-loss under Part E of 
EEOICPA.

§ 30.516 Under what circumstances would recovery of an overpayment defeat the 
purpose of the Act?

Recovery of an overpayment will defeat the purpose of the Act if such recovery would cause hardship 
to the recipient because:



(a) The recipient from whom OWCP seeks recovery needs substantially all of his or her current income 
to meet current ordinary and necessary living expenses; and

(b) The recipient's assets do not exceed two months' expenditures as determined by OWCP using the 
Bureau of Labor Statistics Consumer Expenditure Survey tables.

§ 30.517 Under what circumstances would recovery of an overpayment be against 
equity and good conscience?

(a) Recovery of an overpayment is considered to be against equity and good conscience when the 
recipient would experience severe financial hardship in attempting to repay the debt.

(b) Recovery of an overpayment is also considered to be against equity and good conscience when the 
recipient, in reliance on such payments or on notice that such payments would be made, gives up a 
valuable right or changes his or her position for the worse. In making such a decision, OWCP does not 
consider the recipient's current ability to repay the overpayment.

(1) To establish that a valuable right has been relinquished, it must be shown that the right was in fact 
valuable, that it cannot be regained, and that the action was based chiefly or solely in reliance on the 
payments or on the notice of payment. Gratuitous transfers of funds to other individuals are not 
considered relinquishments of valuable rights.

(2) To establish that a recipient's position has changed for the worse, it must be shown that the decision 
made would not otherwise have been made but for the receipt of benefits, and that this decision 
resulted in a loss.

§ 30.518 Can OWCP require the recipient of the overpayment to submit additional 
financial information?

(a) The recipient of the overpayment is responsible for providing information about income, expenses 
and assets as specified by OWCP. This information is needed to determine whether or not recovery of 
an overpayment would defeat the purpose of the Act, or would be against equity and good conscience. 
This information will also be used to determine the repayment schedule, if necessary.

(b) Failure to submit this requested information within 30 days of the request shall result in denial of 
waiver, and no further request for waiver shall be considered until the requested information is 
furnished.

§ 30.519 How does OWCP communicate its final decision concerning recovery of 
an overpayment?

(a) After considering any written documentation or argument submitted to OWCP within the 30-day 
period set out in § 30.512(d), OWCP will issue a final decision on the overpayment. OWCP will send a 
copy of the final decision to the individual from whom recovery is sought and his or her representative, 
if any.

(b) The provisions of subpart D of this part do not apply to any decision regarding the recovery of an 



overpayment.

§ 30.520 How are overpayments collected?

(a) When an overpayment has been made to a recipient who is entitled to further payments, the 
recipient shall refund to OWCP the amount of the overpayment as soon as the error is discovered or his 
or her attention is called to same. If no refund is made, OWCP shall recover the overpayment by 
reducing any further lump-sum payments due currently or in the future, taking into account the 
financial circumstances of the recipient, and any other relevant factors, so as to minimize any hardship. 
Should the recipient die before collection has been completed, further collection shall be made by 
decreasing later payments, if any, payable under EEOICPA with respect to the underlying occupational 
illness or covered illness.

(b) When an overpayment has been made to a recipient and OWCP is unable to recover the 
overpayment by reducing compensation due currently, the recipient shall refund to OWCP the amount 
of the overpayment as soon as the error is discovered or his or her attention is called to same. The 
overpayment is subject to the provisions of the Federal Claims Collection Act of 1966, as amended (31 
U.S.C. 3701 et seq. ), and may be reported to the Internal Revenue Service as income. If the recipient 
fails to make such refund, OWCP may recover the overpayment through any available means, 
including offset of salary, annuity benefits, or other Federal payments, including tax refunds as 
authorized by the Tax Refund Offset Program, or referral of the debt to a collection agency or to the 
Department of Justice.

Subpart G—Special Provisions

Representation

§ 30.600 May a claimant designate a representative?

(a) The claims process under this part is informal, and OWCP acts as an impartial evaluator of the 
evidence. A claimant need not be represented to file a claim or receive a payment. Nevertheless, a 
claimant may appoint one individual to represent his or her interests, but the appointment must be in 
writing.

(b) There can be only one representative at any one time, so after one representative has been properly 
appointed, OWCP will not recognize another individual as a representative until the claimant 
withdraws the authorization of the first individual. In addition, OWCP will recognize only certain types 
of individuals (see § 30.601). For the purposes of paragraph (b) of this section, a “representative” does 
not include a person who only has a power of attorney to act on behalf of a claimant.

(c) A properly appointed representative who is recognized by OWCP may make a request or give 
direction to OWCP regarding the claims process, including a hearing. This authority includes 
presenting or eliciting evidence, making arguments on facts or the law, and obtaining information from 
the case file, to the same extent as the claimant.

(1) Any notice requirement contained in this part or EEOICPA is fully satisfied if served on the 
representative, and has the same force and effect as if sent to the claimant.



(2) A representative does not have authority to sign the Form EN-20, described in § 30.505(c) of these 
regulations, which collects information necessary for issuance of a compensation payment.

§ 30.601 Who may serve as a representative?

A claimant may authorize any individual to represent him or her in regard to a claim under EEOICPA, 
unless that individual's service as a representative would violate any applicable provision of law (such 
as 18 U.S.C. 205 and 208). A federal employee may act as a representative only:

(a) On behalf of immediate family members, defined as a spouse, children, parents, and siblings of the 
representative, provided no fee or gratuity is charged; or

(b) While acting as a union representative, defined as any officially sanctioned union official, and no 
fee or gratuity is charged.

§ 30.602 Who is responsible for paying the representative's fee?

A representative may charge the claimant a fee for services and for costs associated with the 
representation before OWCP. The claimant is solely responsible for paying the fee and other costs. 
OWCP will not reimburse the claimant, nor is it in any way liable for the amount of the fee and costs.

§ 30.603 Are there any limitations on what the representative may charge the 
claimant for his or her services?

(a) Notwithstanding any contract, the representative may not receive, for services rendered in 
connection with a claim pending before OWCP, more than the percentages of the lump-sum payment 
made to the claimant set out in paragraph (b) of this section.

(b) The percentages referred to in paragraph (a) of this section are:

(1) 2 percent for the filing of an initial claim with OWCP, provided that the representative was retained 
prior to the filing of the initial claim; plus

(2) 10 percent of the difference between the lump-sum payment made to the claimant and the amount 
proposed in the recommended decision with respect to objections to a recommended decision.

(c)(1) Any representative who violates this section shall be fined not more than $5,000.

(2) The authority to prosecute violations of this limitation lies with the Department of Justice.

(d) The fee limitations described in this section shall not apply with respect to representative services 
that are rendered in connection with a petition filed with a U.S. District Court seeking review of an 
OWCP decision that is final pursuant to § 30.316(d), or with respect to any subsequent appeal in such a 
proceeding.

Third Party Liability



§ 30.605 What rights does the United States have upon payment of compensation 
under EEOICPA?

If an occupational illness or covered illness for which compensation is payable under EEOICPA is 
caused, wholly or partially, by someone other than a federal employee acting within the scope of his or 
her employment, a DOE contractor or subcontractor, a beryllium vendor, an atomic weapons employer 
or a RECA section 5 mine or mill, the United States is subrogated for the full amount of any payment 
of compensation under EEOICPA to any right or claim that the individual to whom the payment was 
made may have against any person or entity on account of such occupational illness or covered illness.

§ 30.606 Under what circumstances must a recovery of money or other property in 
connection with an illness for which benefits are payable under EEOICPA be 
reported to OWCP?

Any person who has filed an EEOICPA claim that has been accepted by OWCP (whether or not 
compensation has been paid), or who has received EEOICPA benefits in connection with a claim filed 
by another, is required to notify OWCP of the receipt of money or other property as a result of a 
settlement or judgment in connection with the circumstances of that claim.

§ 30.607 How is a structured settlement (that is, a settlement providing for receipt 
of funds over a specified period of time) treated for purposes of reporting the 
recovery?

In this situation, the recovery to be reported is the present value of the right to receive all of the 
payments included in the structured settlement, allocated in the case of multiple recipients in the same 
manner as single payment recoveries.

§ 30.608 How does the United States calculate the amount to which it is 
subrogated?

The subrogated amount of a specific claim consists of the total money paid by OWCP from the Energy 
Employees Occupational Illness Compensation Fund with respect to that claim to or on behalf of a 
covered Part B employee, a covered Part E employee or an eligible surviving beneficiary, less charges 
for any medical file review ( i.e. , the physician did not examine the employee) done at the request of 
OWCP. Charges for medical examinations also may be subtracted if the covered Part B employee, 
covered Part E employee or an eligible surviving beneficiary establishes that the examinations were 
required to be made available to the covered Part B employee or covered Part E employee under a 
statute other than EEOICPA.

§ 30.609 Is a settlement or judgment received as a result of allegations of medical 
malpractice in treating an illness covered by EEOICPA a recovery that must be 
reported to OWCP?

Since an injury caused by medical malpractice in treating an occupational illness or covered illness 
compensable under EEOICPA is also covered under EEOICPA, any recovery in a suit alleging such an 
injury is treated as a recovery that must be reported to OWCP.



§ 30.610 Are payments to a covered Part B employee, a covered Part E employee or 
an eligible surviving beneficiary as a result of an insurance policy which the 
employee or eligible surviving beneficiary has purchased a recovery that must be 
reported to OWCP?

Since payments received by a covered Part B employee, a covered Part E employee or an eligible 
surviving beneficiary pursuant to an insurance policy purchased by someone other than a liable third 
party are not payments in satisfaction of liability for causing an occupational illness or covered illness 
compensable under the Act, they are not considered a recovery that must be reported to OWCP.

§ 30.611 If a settlement or judgment is received for more than one medical 
condition, can the amount paid on a single EEOICPA claim be attributed to 
different conditions for purposes of calculating the amount to which the United 
States is subrogated?

(a) All medical conditions accepted by OWCP in connection with a single claim are treated as the same 
illness for the purpose of computing the amount which the United States is entitled to offset in 
connection with the receipt of a recovery from a third party, except that an injury caused by medical 
malpractice in treating an illness covered under EEOICPA will be treated as a separate injury.

(b) If an illness covered under EEOICPA is caused under circumstances creating a legal liability in 
more than one person, other than the United States, a DOE contractor or subcontractor, a beryllium 
vendor or an atomic weapons employer, to pay damages, OWCP will determine whether recoveries 
received from one or more third parties should be attributed to separate conditions for which 
compensation is payable in connection with a single EEOICPA claim. If such an attribution is both 
practicable and equitable, as determined by OWCP, in its discretion, the conditions will be treated as 
separate injuries for purposes of calculating the amount to which the United States is subrogated.

Effect of Tort Suits Against Beryllium Vendors and Atomic Weapons 
Employers

§ 30.615 What type of tort suits filed against beryllium vendors or atomic weapons 
employers may disqualify certain claimants from receiving benefits under Part B of 
EEOICPA?

(a) A tort suit (other than an administrative or judicial proceeding for workers' compensation) that 
includes a claim arising out of a covered Part B employee's employment-related exposure to beryllium 
or radiation, filed against a beryllium vendor or an atomic weapons employer, by a covered Part B 
employee or an eligible surviving beneficiary or beneficiaries of a deceased covered Part B employee, 
will disqualify that otherwise eligible individual or individuals from receiving benefits under Part B of 
EEOICPA unless such claim is terminated in accordance with the requirements of §§ 30.616 through 
30.619 of these regulations.

(b) The term “claim arising out of a covered Part B employee's employment-related exposure to 
beryllium or radiation” used in paragraph (a) of this section includes a claim that is derivative of a 



covered Part B employee's employment-related exposure to beryllium or radiation, such as a claim for 
loss of consortium raised by a covered Part B employee's spouse.

(c) If all claims arising out of a covered Part B employee's employment-related exposure to beryllium 
or radiation are terminated in accordance with the requirements of §§ 30.616 through 30.619 of these 
regulations, proceeding with the remaining portion of the tort suit filed against a beryllium vendor or 
an atomic weapons employer will not disqualify an otherwise eligible individual or individuals from 
receiving benefits under Part B of EEOICPA.

§ 30.616 What happens if this type of tort suit was filed prior to October 30, 2000?

(a) If a tort suit described in § 30.615 was filed prior to October 30, 2000, the claimant or claimants 
will not be disqualified from receiving any EEOICPA benefits to which they may be found entitled if 
the tort suit was terminated in any manner prior to December 28, 2001.

(b) If a tort suit described in § 30.615 was filed prior to October 30, 2000 and was pending as of 
December 28, 2001, the claimant or claimants will be disqualified from receiving any benefits under 
Part B of EEOICPA unless they dismissed all claims arising out of a covered Part B employee's 
employment-related exposure to beryllium or radiation that were included in the tort suit prior to 
December 31, 2003.

§ 30.617 What happens if this type of tort suit was filed during the period from 
October 30, 2000 through December 28, 2001?

(a) If a tort suit described in § 30.615 was filed during the period from October 30, 2000 through 
December 28, 2001, the claimant or claimants will be disqualified from receiving any benefits under 
Part B of EEOICPA unless they dismiss all claims arising out of a covered Part B employee's 
employment-related exposure to beryllium or radiation that are included in the tort suit on or before the 
last permissible date described in paragraph (b) of this section.

(b) The last permissible date is the later of:

(1) April 30, 2003; or

(2) The date that is 30 months after the date the claimant or claimants first became aware that an illness 
of the covered Part B employee may be connected to his or her exposure to beryllium or radiation 
covered by EEOICPA. For purposes of determining when this 30-month period begins, “the date the 
claimant or claimants first became aware” will be deemed to be the date they received either a 
reconstructed dose from HHS, or a diagnosis of a covered beryllium illness, as applicable.

§ 30.618 What happens if this type of tort suit was filed after December 28, 2001?

(a) If a tort suit described in § 30.615 was filed after December 28, 2001, the claimant or claimants will 
be disqualified from receiving any benefits under Part B of EEOICPA if a judgment is entered against 
them.

(b) If a tort suit described in § 30.615 was filed after December 28, 2001 and a judgment has not yet 
been entered against the claimant or claimants, they will also be disqualified from receiving any 



benefits under Part B of EEOICPA unless, prior to entry of any judgment, they dismiss all claims 
arising out of a covered Part B employee's employment-related exposure to beryllium or radiation that 
are included in the tort suit on or before the last permissible date described in paragraph (c) of this 
section.

(c) The last permissible date is the later of:

(1) April 30, 2003; or

(2) The date that is 30 months after the date the claimant or claimants first became aware that an illness 
of the covered Part B employee may be connected to his or her exposure to beryllium or radiation 
covered by EEOICPA. For purposes of determining when this 30-month period begins, “the date the 
claimant or claimants first became aware” will be deemed to be the date they received either a 
reconstructed dose from HHS, or a diagnosis of a covered beryllium illness, as applicable.

§ 30.619 Do all the parties to this type of tort suit have to take these actions?

The type of tort suits described in § 30.615 may be filed by more than one individual, each with a 
different cause of action. For example, a tort suit may be filed against a beryllium vendor by both a 
covered Part B employee and his or her spouse, with the covered Part B employee claiming for chronic 
beryllium disease and the spouse claiming for loss of consortium due to the covered Part B employee's 
exposure to beryllium. However, since the spouse of a living covered Part B employee could not be an 
eligible surviving beneficiary under Part B of EEOICPA, the spouse would not have to comply with 
the termination requirements of §§ 30.616 through 30.618. A similar result would occur if a tort suit 
were filed by both the spouse of a deceased covered Part B employee and other family members (such 
as children of the deceased covered part B employee). In this case, the spouse would be the only 
eligible surviving beneficiary of the deceased covered Part B employee under Part B of the EEOICPA 
because the other family members could not be eligible for benefits while he or she was alive. As a 
result, the spouse would be the only party to the tort suit who would have to comply with the 
termination requirements of §§ 30.616 through 30.618.

§ 30.620 How will OWCP ascertain whether a claimant filed this type of tort suit 
and if he or she has been disqualified from receiving any benefits under Part B of 
EEOICPA?

Prior to authorizing payment on a claim under Part B of EEOICPA, OWCP will require each claimant 
to execute and provide an affidavit stating if he or she filed a tort suit (other than an administrative or 
judicial proceeding for workers' compensation) against either a beryllium vendor or an atomic weapons 
employer that included a claim arising out of a covered Part B employee's employment-related 
exposure to beryllium or radiation, and if so, the current status of such tort suit. OWCP may also 
require the submission of any supporting evidence necessary to confirm the particulars of any affidavit 
provided under this section.

Coordination of Part E Benefits With State Workers' Compensation 
Benefits

§ 30.625 What does “coordination of benefits” mean under Part E of EEOICPA?



In general, “coordination of benefits” under Part E of the Act occurs when compensation to be received 
under Part E is reduced by OWCP, pursuant to section 7385s-11 of EEOICPA, to reflect certain 
benefits the beneficiary receives under a state workers' compensation program for the same covered 
illness.

§ 30.626 How will OWCP coordinate compensation payable under Part E of 
EEOICPA with benefits from state workers' compensation programs?

(a) OWCP will reduce the compensation payable under Part E by the amount of benefits the claimant 
receives from a state workers' compensation program by reason of the same covered illness, after 
deducting the reasonable costs to the claimant of obtaining those benefits.

(b) To determine the amount of any reduction of EEOICPA compensation, OWCP shall require the 
covered Part E employee or each eligible surviving beneficiary filing a claim under Part E to execute 
and provide affidavits reporting the amount of any benefit received pursuant to a claim filed in a state 
workers' compensation program for the same covered illness.

(c) If a covered Part E employee or a survivor of such employee receives benefits through a state 
workers' compensation program pursuant to a claim for the same covered illness, OWCP shall reduce a 
portion of the dollar amount of such state workers' benefit from the compensation payable under Part 
E. OWCP will calculate the net amount of the state workers' compensation benefit amount to be 
subtracted from the compensation payment under Part E in the following manner:

(1) OWCP will first determine the dollar value of the benefits received by that individual from a state 
workers' compensation program by including all benefits, other than medical and vocational 
rehabilitation benefits, received for the same covered illness or injury sustained as a consequence of a 
covered illness.

(2) OWCP will then make certain deductions from the above dollar benefit received under a state 
workers' compensation program to arrive at the dollar amount that will be subtracted from any 
compensation payable under Part E of EEOICPA.

(i) Allowable deductions consist of reasonable costs in obtaining state workers' compensation benefits 
incurred by that individual, including but not limited to attorney's fees OWCP deems reasonable and 
itemized costs of suit (out-of-pocket expenditures not part of the normal overhead of a law firm's 
operation like filing, travel expenses, witness fees, and court reporter costs for transcripts), provided 
that adequate supporting documentation is submitted to OWCP for its consideration.

(ii) The EEOICPA benefits that will be reduced will consist of any unpaid monetary payments payable 
in the future and medical benefits payable in the future. In those cases where it has not yet paid 
EEOICPA benefits under Part E, OWCP will reduce such benefits on a dollar-for-dollar basis, 
beginning with the current monetary payments first. If the amount to be subtracted exceeds the 
monetary payments currently payable, OWCP will reduce ongoing EEOICPA medical benefits payable 
in the future by the amount of any remaining surplus. This means that OWCP will apply the amount it 
would otherwise pay to reimburse the covered Part E employee for any ongoing EEOICPA medical 
treatment to the remaining surplus until it is absorbed (or until further monetary benefits become 
payable that are sufficient to absorb the surplus).



(3) The above coordination of benefits will not occur if the beneficiary under a state workers' 
compensation program receives state workers' compensation benefits for both a covered and a non-
covered illness arising out of and in the course of the same work-related incident.

§ 30.627 Under what circumstances will OWCP waive the statutory requirement to 
coordinate these benefits?

A waiver to the requirement to coordinate Part E benefits with benefits paid under a state workers' 
compensation program may be granted if OWCP determines that the administrative costs and burdens 
of coordinating benefits in a particular case or class of cases justifies the waiver. This decision is 
exclusively within the discretion of OWCP.

Subpart H—Information for Medical Providers

Medical Records and Bills

§ 30.700 What kinds of medical records must providers keep?

Federal Government medical officers, private physicians and hospitals are required to keep records of 
all cases treated by them under EEOICPA so they can supply OWCP with a history of the claimed 
occupational illness or covered illness, a description of the nature and extent of the claimed 
occupational illness or covered illness, the results of any diagnostic studies performed, and the nature 
of the treatment rendered. This requirement terminates after a provider has supplied OWCP with the 
above-noted information, and otherwise terminates ten years after the record was created.

§ 30.701 How are medical bills to be submitted?

(a) All charges for medical and surgical treatment, appliances or supplies furnished to employees, 
except for treatment and supplies provided by nursing homes, shall be supported by medical evidence 
as provided in § 30.700. The physician or provider shall itemize the charges on Form OWCP-1500 or 
CMS-1500 (for professional charges), Form OWCP-04 or UB-04 (for hospitals), an electronic or 
paper-based bill that includes required data elements (for pharmacies), or other form as warranted, and 
submit the form or bill promptly for processing.

(b) The provider shall identify each service performed using the Physician's Current Procedural 
Terminology (CPT) code, the Healthcare Common Procedure Coding System (HCPCS) code, the 
National Drug Code (NDC) number, or the Revenue Center Code (RCC), with a brief narrative 
description. Where no code is applicable, a detailed description of services performed should be 
provided.

(c) For professional charges billed on Form OWCP-1500 or CMS-1500, the provider shall also state 
each diagnosed condition and furnish the corresponding diagnostic code using the “International 
Classification of Disease, 9th Edition, Clinical Modification” (ICD-9-CM), or as revised. A separate 
bill shall be submitted when the employee is discharged from treatment or monthly, if treatment for the 
occupational illness is necessary for more than 30 days.



(1)(i) Hospitals shall submit charges for medical and surgical treatment or supplies promptly on Form 
OWCP-04 or UB-04. The provider shall identify each outpatient radiology service, outpatient 
pathology service and physical therapy service performed, using HCPCS/CPT codes with a brief 
narrative description. The charge for each individual service, or the total charge for all identical 
services, should also appear on the form.

(ii) Other outpatient hospital services for which HCPCS/CPT codes exist shall also be coded 
individually using the coding scheme noted in this section. Services for which there are no 
HCPCS/CPT codes available can be presented using the RCCs described in the “National Uniform 
Billing Data Elements Specifications,” current edition. The provider shall also furnish the diagnostic 
code using the ICD-9-CM. If the outpatient hospital services include surgical and/or invasive 
procedures, the provider shall code each procedure using the proper HCPCS/CPT codes and furnishing 
the corresponding diagnostic codes using the ICD-9-CM.

(2) Pharmacies shall itemize charges for prescription medications, appliances, or supplies on electronic 
or paper-based bills and submit them promptly for processing. Bills for prescription medications must 
include all required data elements, including the NDC number assigned to the product, the generic or 
trade name of the drug provided, the prescription number, the quantity provided, and the date the 
prescription was filled.

(3) Nursing homes shall itemize charges for appliances, supplies or services on the provider's billhead 
stationery and submit them promptly for processing.

(d) By submitting a bill and/or accepting payment, the provider signifies that the service for which 
payment is sought was performed as described and was necessary. In addition, the provider thereby 
agrees to comply with all regulations set forth in this subpart concerning the rendering of treatment 
and/or the process for seeking payment for medical services, including the limitation imposed on the 
amount to be paid for such services.

(e) In summary, bills submitted by providers must: Be itemized on Form OWCP-1500 or CMS-1500 
(for physicians), Form OWCP-04 or UB-04 (for hospitals), or an electronic or paper-based bill that 
includes required data elements (for pharmacies); contain the signature or signature stamp of the 
provider; and identify the procedures using HCPCS/CPT codes, RCCs, or NDC numbers. Otherwise, 
the bill may be returned to the provider for correction and resubmission. The decision of OWCP 
whether to pay a provider's bill is final when issued and is not subject to the adjudicatory process 
described in subpart D of this part.

§ 30.702 How should an employee prepare and submit requests for reimbursement 
for medical expenses, transportation costs, loss of wages, and incidental expenses?

(a) If an employee has paid bills for medical, surgical or other services, supplies or appliances provided 
by a professional due to an occupational illness or a covered illness, he or she must submit a request for 
reimbursement on Form OWCP-915, together with an itemized bill on Form OWCP-1500 or CMS-
1500 prepared by the provider and a medical report as provided in § 30.700, for consideration.

(1) The provider of such service shall state each diagnosed condition and furnish the applicable ICD-9-
CM code and identify each service performed using the applicable HCPCS/CPT code, with a brief 
narrative description of the service performed, or, where no code is applicable, a detailed description of 



that service.

(2) The reimbursement request must be accompanied by evidence that the provider received payment 
for the service from the employee and a statement of the amount paid. Acceptable evidence that 
payment was received includes, but is not limited to, a signed statement by the provider, a mechanical 
stamp or other device showing receipt of payment, a copy of the employee's canceled check (both front 
and back) or a copy of the employee's credit card receipt.

(b) If a hospital, pharmacy or nursing home provided services for which the employee paid, the 
employee must also use Form OWCP-915 to request reimbursement and should submit the request in 
accordance with the provisions of § 30.701(a). Any such request for reimbursement must be 
accompanied by evidence, as described in paragraph (a)(2) of this section, that the provider received 
payment for the service from the employee and a statement of the amount paid.

(c) The requirements of paragraphs (a) and (b) of this section may be waived if extensive delays in the 
filing or the adjudication of a claim make it unusually difficult for the employee to obtain the required 
information.

(d) Copies of bills submitted for reimbursement will not be accepted unless they bear the original 
signature of the provider and evidence of payment. Payment for medical and surgical treatment, 
appliances or supplies shall in general be no greater than the maximum allowable charge for such 
service determined by OWCP, as set forth in § 30.705. The decision of OWCP whether to reimburse an 
employee for out-of-pocket medical expenses, and the amount of any reimbursement, is final when 
issued and is not subject to the adjudicatory process described in subpart D of this part.

(e) An employee will be only partially reimbursed for a medical expense if the amount he or she paid to 
a provider for the service exceeds the maximum allowable charge set by OWCP's schedule. If this 
happens, the employee will be advised of the maximum allowable charge for the service in question 
and of his or her responsibility to ask the provider to refund to the employee, or credit to the 
employee's account, the amount he or she paid which exceeds the maximum allowable charge. The 
provider that the employee paid, but not the employee, may request reconsideration of the fee 
determination as set forth in § 30.712.

(f) If the provider fails to make appropriate refund to the employee, or to credit the employee's account, 
within 60 days after the employee requests a refund of any excess amount, or the date of a subsequent 
reconsideration decision which continues to disallow all or a portion of the disputed amount, OWCP 
will initiate exclusion procedures as provided by § 30.715.

(g) If the provider does not refund to the employee or credit to his or her account the amount of money 
paid in excess of the allowed charge, the employee should submit documentation of the attempt to 
obtain such refund or credit to OWCP. OWCP may authorize reasonable reimbursement to the 
employee after reviewing the facts and circumstances of the case.

§ 30.703 What are the time limitations on OWCP's payment of bills?

OWCP will pay providers and reimburse employees promptly for all bills received on an approved 
form and in a timely manner. However, no bill will be paid for expenses incurred if the bill is 
submitted more than one year beyond the end of the calendar year in which the expense was incurred 



or the service or supply was provided, or more than one year beyond the end of the calendar year in 
which the claim was first accepted as compensable by OWCP, whichever is later.

Medical Fee Schedule

§ 30.705 What services are covered by the OWCP fee schedule?

(a) Payment for medical and other health services furnished by physicians, hospitals and other 
providers for occupational illnesses or covered illnesses shall not exceed a maximum allowable charge 
for such service as determined by OWCP, except as provided in this section.

(b) The schedule of maximum allowable charges does not apply to charges for services provided in 
nursing homes, but it does apply to charges for treatment furnished in a nursing home by a physician or 
other medical professional.

(c) The schedule of maximum allowable charges also does not apply to charges for appliances, 
supplies, services or treatment furnished by medical facilities of the U.S. Public Health Service or the 
Departments of the Army, Navy, Air Force and Veterans Affairs.

§ 30.706 How are the maximum fees defined?

For professional medical services, OWCP shall maintain a schedule of maximum allowable fees for 
procedures performed in a given locality. The schedule shall consist of: An assignment of a value to 
procedures identified by HCPCS/CPT code which represents the relative skill, effort, risk and time 
required to perform the procedure, as compared to other procedures of the same general class; an index 
based on a relative value scale that considers skill, labor, overhead, malpractice insurance and other 
related costs; and a monetary value assignment (conversion factor) for one unit of value in each of the 
categories of service.

§ 30.707 How are payments for particular services calculated?

Payment for a procedure identified by a HCPCS/CPT code shall not exceed the amount derived by 
multiplying the relative values for that procedure by the geographic indices for services in that area and 
by the dollar amount assigned to one unit in that category of service.

(a) The “locality” which serves as a basis for the determination of average cost is defined by the 
Bureau of Census Metropolitan Statistical Areas. OWCP shall base the determination of the relative per 
capita cost of medical care in a locality using information about enrollment and medical cost per 
county, provided by the Centers for Medicare and Medicaid Services (CMS).

(b) OWCP shall assign the relative value units (RVUs) published by CMS to all services for which 
CMS has made assignments, using the most recent revision. Where there are no RVUs assigned to a 
procedure, OWCP may develop and assign any RVUs considered appropriate. The geographic 
adjustment factor shall be that designated by Geographic Practice Cost Indices for Metropolitan 
Statistical Areas as devised for CMS and as updated or revised by CMS from time to time. OWCP will 
devise conversion factors for each category of service, and in doing so may adapt CMS conversion 
factors as appropriate using OWCP's processing experience and internal data.



(c) For example, if the unit values for a particular surgical procedure are 2.48 for physician's work (W), 
3.63 for practice expense (PE), and 0.48 for malpractice insurance (M), and the dollar value assigned to 
one unit in that category of service (surgery) is $61.20, then the maximum allowable charge for one 
performance of that procedure is the product of the three RVUs times the corresponding geographical 
indices for the locality times the conversion factor. If the geographic indices for the locality are 
0.988(W), 0.948 (PE), and 1.174 (M), then the maximum payment calculation is:

[(2.48)(0.988) + (3.63)(0.948) + (0.48)(1.174)] × $61.20

[2.45 + 3.44 + .56] × $61.20

6.45 × $61.20 = $394.74

§ 30.708 Does the fee schedule apply to every kind of procedure?

Where the time, effort and skill required to perform a particular procedure vary widely from one 
occasion to the next, OWCP may choose not to assign a relative value to that procedure. In this case the 
allowable charge for the procedure will be set individually based on consideration of a detailed medical 
report and other evidence. At its discretion, OWCP may set fees without regard to schedule limits for 
specially authorized consultant examinations, for directed medical examinations, and for other 
specially authorized services.

§ 30.709 How are payments for medicinal drugs determined?

Payment for medicinal drugs prescribed by physicians shall not exceed the amount derived by 
multiplying the average wholesale price of the medication by the quantity or amount provided, plus a 
dispensing fee.

(a) All prescription medications identified by NDC number will be assigned an average wholesale price 
representing the product's nationally recognized wholesale price as determined by surveys of 
manufacturers and wholesalers. OWCP will establish the dispensing fee.

(b) The NDC numbers, the average wholesale prices, and the dispensing fee shall be reviewed from 
time to time and updated as necessary.

§ 30.710 How are payments for inpatient medical services determined?

(a) OWCP will pay for inpatient medical services according to pre-determined, condition-specific rates 
based on the Prospective Payment System (PPS) devised by CMS (42 CFR parts 412, 413, 424, 485, 
and 489). Using this system, payment is derived by multiplying the diagnosis-related group (DRG) 
weight assigned to the hospital discharge by the provider-specific factors.

(1) All hospital discharges will be classified according to the DRGs prescribed by CMS in the form of 
the DRG Grouper software program. On this list, each DRG represents the average resources necessary 
to provide care in a case in that DRG relative to the national average of resources consumed per case.

(2) The provider-specific factors will be provided by CMS in the form of their PPS Pricer software 
program. The software takes into consideration the type of facility, census division, actual geographic 



location of the hospital, case mix cost per discharge, number of hospital beds, intern/beds ratio, 
operating cost to charge ratio, and other factors used by CMS to determine the specific rate for a 
hospital discharge under their PPS. OWCP may devise price adjustment factors as appropriate using 
OWCP's processing experience and internal data.

(3) OWCP will base payments to facilities excluded from CMS's PPS on consideration of detailed 
medical reports and other evidence.

(4) OWCP shall review the pre-determined hospital rates at least once a year, and may adjust any or all 
components when OWCP deems it necessary or appropriate.

(b) OWCP shall review the schedule of fees at least once a year, and may adjust the schedule or any of 
its components when OWCP deems it necessary or appropriate.

§ 30.711 When and how are fees reduced?

(a) OWCP shall accept a provider's designation of the code to identify a billed procedure or service if 
the code is consistent with medical reports and other evidence. Where no code is supplied, OWCP may 
determine the code based on the narrative description of the procedure on the billing form and in 
associated medical reports. OWCP will pay no more than the maximum allowable fee for that 
procedure.

(b) If the charge submitted for a service supplied to an employee exceeds the maximum amount 
determined to be reasonable according to the schedule, OWCP shall pay the amount allowed by the 
schedule for that service and shall notify the provider in writing that payment was reduced for that 
service in accordance with the schedule. OWCP shall also notify the provider of the method for 
requesting reconsideration of the balance of the charge. The decision of OWCP to pay less than the 
charged amount is final when issued and is not subject to the adjudicatory process described in subpart 
D of this part.

§ 30.712 If OWCP reduces a fee, may a provider request reconsideration of the 
reduction?

(a) A physician or other provider whose charge for service is only partially paid because it exceeds a 
maximum allowable amount set by OWCP may, within 30 days, request reconsideration of the fee 
determination.

(1) Any such request will be considered by the district office with jurisdiction over the employee's 
claim. The request must be accompanied by documentary evidence that the procedure performed was 
either incorrectly identified by the original code, that the presence of a severe or concomitant medical 
condition made treatment especially difficult, or that the provider possessed unusual qualifications. In 
itself, board certification in a specialty is not sufficient evidence of unusual qualifications to justify a 
charge in excess of the maximum allowable amount set by OWCP. These are the only three 
circumstances that will justify reevaluation of the paid amount.

(2) A list of district offices and their respective areas of jurisdiction is available upon request from the 
U.S. Department of Labor, Office of Workers' Compensation Programs, Washington, DC 20210, or on 
the Internet at http://www.dol.gov/esa/regs/compliance/owcp/eeoicp/main.htm . Within 30 days of 



receiving the request for reconsideration, the district office shall respond in writing stating whether or 
not an additional amount will be allowed as reasonable, considering the evidence submitted.

(b) If the district office issues a decision that continues to disallow a contested amount, the provider 
may apply to the Regional Director of the region with jurisdiction over the district office. The 
application must be filed within 30 days of the date of such decision, and it may be accompanied by 
additional evidence. Within 60 days of receipt of such application, the Regional Director shall issue a 
decision in writing stating whether or not an additional amount will be allowed as reasonable, 
considering the evidence submitted.

§ 30.713 If OWCP reduces a fee, may a provider bill the employee for the balance?

A provider whose fee for service is partially paid by OWCP as a result of the application of its fee 
schedule or other tests for reasonableness in accordance with this part shall not request payment from 
the employee for the unpaid amount of the provider's bill.

(a) Where a provider's fee for a particular service or procedure is lower to the general public than as 
provided by the schedule of maximum allowable charges, the provider shall bill at the lower rate. A fee 
for a particular service or procedure which is higher than the provider's fee to the general public for that 
same service or procedure will be considered a charge “substantially in excess of such provider's 
customary charges” for the purposes of § 30.715(d).

(b) A provider whose fee for service is partially paid by OWCP as the result of the application of the 
schedule of maximum allowable charges and who collects or attempts to collect from the employee, 
either directly or through a collection agent, any amount in excess of the charge allowed by OWCP, 
and who does not cease such action or make appropriate refund to the employee within 60 days of the 
date of the decision of OWCP, shall be subject to the exclusion procedures provided by § 30.715(h).

Exclusion of Providers

§ 30.715 What are the grounds for excluding a provider from payment under this 
part?

A physician, hospital, or provider of medical services or supplies shall be excluded from payment 
under this part if such physician, hospital or provider has:

(a) Been convicted under any criminal statute of fraudulent activities in connection with any federal or 
state program for which payments are made to providers for similar medical, surgical or hospital 
services, appliances or supplies;

(b) Been excluded or suspended, or has resigned in lieu of exclusion or suspension, from participation 
in any federal or state program referred to in paragraph (a) of this section;

(c) Knowingly made, or caused to be made, any false statement or misrepresentation of a material fact 
in connection with a determination of the right to reimbursement under this part, or in connection with 
a request for payment;

(d) Submitted, or caused to be submitted, three or more bills or requests for payment within a 12-month 



period under this subpart containing charges which OWCP finds to be substantially in excess of such 
provider's customary charges, unless OWCP finds there is good cause for the bills or requests 
containing such charges;

(e) Knowingly failed to timely reimburse employees for treatment, services or supplies furnished under 
this subpart and paid for by OWCP;

(f) Failed, neglected or refused on three or more occasions during a 12-month period to submit full and 
accurate medical reports, or to respond to requests by OWCP for additional reports or information, as 
required by § 30.700 of this part;

(g) Knowingly furnished treatment, services or supplies which are substantially in excess of the 
employee's needs, or of a quality which fails to meet professionally recognized standards; or

(h) Collected or attempted to collect from the employee, either directly or through a collection agent, 
an amount in excess of the charge allowed by OWCP for the procedure performed, and has failed or 
refused to make appropriate refund to the employee, or to cease such collection attempts, within 60 
days of the date of the decision of OWCP.

§ 30.716 What will cause OWCP to automatically exclude a physician or other 
provider of medical services and supplies?

(a) OWCP shall automatically exclude a physician, hospital, or provider of medical services or supplies 
who:

(1) Has been convicted of a crime described in § 30.715(a); or

(2) Has been excluded or suspended, or has resigned in lieu of exclusion or suspension, from 
participation in any federal or state program for which payments are made to providers for similar 
medical, surgical or hospital services, appliances or supplies.

(b) The exclusion applies to participating in the program and to seeking payment under this part for 
services performed after the date of the entry of the judgment of conviction or order of exclusion, 
suspension or resignation, as the case may be, by the court or agency concerned. Proof of the 
conviction, exclusion, suspension or resignation may consist of a copy thereof authenticated by the seal 
of the court or agency concerned.

§ 30.717 When are OWCP's exclusion procedures initiated?

Upon receipt of information indicating that a physician, hospital or provider of medical services or 
supplies (hereinafter the provider) has engaged in activities enumerated in paragraphs (c) through (h) of 
§ 30.715, the Regional Director, after completion of inquiries he or she deems appropriate, may initiate 
procedures to exclude the provider from participation in the EEOICPA program. For the purposes of 
these procedures, “Regional Director” may include any officer designated to act on his or her behalf.

§ 30.718 How is a provider notified of OWCP's intent to exclude him or her?

The Regional Director shall initiate the exclusion process by sending the provider a letter, by certified 



mail and with return receipt requested, which shall contain the following:

(a) A concise statement of the grounds upon which exclusion shall be based;

(b) A summary of the information, with supporting documentation, upon which the Regional Director 
has relied in reaching an initial decision that exclusion proceedings should begin;

(c) An invitation to the provider to:

(1) Resign voluntarily from participation in the EEOICPA program without admitting or denying the 
allegations presented in the letter; or

(2) Request that the decision on exclusion be based upon the existing record and any additional 
documentary information the provider may wish to furnish;

(d) A notice of the provider's right, in the event of an adverse ruling by the Regional Director, to 
request a formal hearing before an administrative law judge;

(e) A notice that should the provider fail to answer (as described in § 30.719) the letter of intent within 
30 calendar days of receipt, the Regional Director may deem the allegations made therein to be true 
and may order exclusion of the provider without conducting any further proceedings; and

(f) The name and address of the OWCP representative who shall be responsible for receiving the 
answer from the provider.

§ 30.719 What requirements must the provider's reply and OWCP's decision meet?

(a) The provider's answer shall be in writing and shall include an answer to OWCP's invitation to 
resign voluntarily. If the provider does not offer to resign, he or she shall request that a determination 
be made upon the existing record and any additional information provided.

(b) Should the provider fail to answer the letter of intent within 30 calendar days of receipt, the 
Regional Director may deem the allegations made therein to be true and may order exclusion of the 
provider.

(c) By arrangement with the OWCP representative, the provider may inspect or request copies of 
information in the record at any time prior to the Regional Director's decision.

(d) The Regional Director shall issue his or her decision in writing, and shall send a copy of the 
decision to the provider by certified mail, return receipt requested. The decision shall advise the 
provider of his or her right to request, within 30 days of the date of the adverse decision, a formal 
hearing before an administrative law judge under the procedures set forth in § 30.720. The filing of a 
request for a hearing within the time specified shall stay the effectiveness of the decision to exclude.

§ 30.720 How can an excluded provider request a hearing?

A request for a hearing shall be sent to the OWCP representative named pursuant to § 30.718(f) and 
shall contain:



(a) A concise notice of the issues on which the provider desires to give evidence at the hearing;

(b) Any request for a more definite statement by OWCP;

(c) Any request for the presentation of oral argument or evidence; and

(d) Any request for a certification of questions concerning professional medical standards, medical 
ethics or medical regulation for an advisory opinion from a competent recognized professional 
organization or federal, state or local regulatory body.

§ 30.721 How are hearings assigned and scheduled?

(a) If the designated OWCP representative receives a timely request for hearing, the OWCP 
representative shall refer the matter to the Chief Administrative Law Judge of the Department of Labor, 
who shall assign it for an expedited hearing. The administrative law judge assigned to the matter shall 
consider the request for hearing, act on all requests therein, and issue a Notice of Hearing and Hearing 
Schedule for the conduct of the hearing. A copy of the hearing notice shall be served on the provider by 
certified mail, return receipt requested. The Notice of Hearing and Hearing Schedule shall include:

(1) A ruling on each item raised in the request for hearing;

(2) A schedule for the prompt disposition of all preliminary matters, including requests for more 
definite statements and for the certification of questions to advisory bodies; and

(3) A scheduled hearing date not less than 30 days after the date the schedule is issued, and not less 
than 15 days after the scheduled conclusion of preliminary matters, provided that the specific time and 
place of the hearing may be set on 10 days' notice.

(b) The purpose of the designation of issues is to provide for an effective hearing process. The provider 
is entitled to be heard on any matter placed in issue by his or her response to the Notice of Intent to 
Exclude, and may designate “all issues” for purposes of hearing. However, a specific designation of 
issues is required if the provider wishes to interpose affirmative defenses or request the certification of 
questions for an advisory opinion.

§ 30.722 How are subpoenas or advisory opinions obtained?

(a) In exclusion proceedings involving medical services provided under Part B of the Act only, the 
provider may apply to the administrative law judge for the issuance of subpoenas upon a showing of 
good cause therefore.

(b) A certification of a request for an advisory opinion concerning professional medical standards, 
medical ethics or medical regulation to a competent recognized or professional organization or federal, 
state or local regulatory agency may be made:

(1) As to an issue properly designated by the provider, in the sound discretion of the administrative law 
judge, provided that the request will not unduly delay the proceedings;



(2) By OWCP on its own motion either before or after the institution of proceedings, and the results 
thereof shall be made available to the provider at the time that proceedings are instituted or, if after the 
proceedings are instituted, within a reasonable time after receipt. The opinion, if rendered by the 
organization or agency, is advisory only and not binding on the administrative law judge.

§ 30.723 How will the administrative law judge conduct the hearing and issue the 
recommended decision?

(a) To the extent appropriate, proceedings before the administrative law judge shall be governed by 29 
CFR part 18.

(b) The administrative law judge shall receive such relevant evidence as may be adduced at the hearing. 
Evidence shall be presented under oath, orally or in the form of written statements. The administrative 
law judge shall consider the Notice and Response, including all pertinent documents accompanying 
them, and may also consider any evidence which refers to the provider or to any claim with respect to 
which the provider has provided medical services, hospital services, or medical services and supplies, 
and such other evidence as the administrative law judge may determine to be necessary or useful in 
evaluating the matter.

(c) All hearings shall be recorded and the original of the complete transcript shall become a permanent 
part of the official record of the proceedings.

(d) In conjunction with the hearing, the administrative law judge may:

(1) Administer oaths; and

(2) Examine witnesses.

(e) At the conclusion of the hearing, the administrative law judge shall issue a written decision and 
cause it to be served on all parties to the proceeding, their representatives and OWCP.

§ 30.724 How can a party request review by OWCP of the administrative law 
judge's recommended decision?

(a) Any party adversely affected or aggrieved by the decision of the administrative law judge may file a 
petition for discretionary review with the Director for Energy Employees Occupational Illness 
Compensation within 30 days after issuance of such decision. The administrative law judge's decision, 
however, shall be effective on the date issued and shall not be stayed except upon order of the Director.

(b) Review by the Director for Energy Employees Occupational Illness Compensation shall not be a 
matter of right but of the sound discretion of the Director.

(c) Petitions for discretionary review shall be filed only upon one or more of the following grounds:

(1) A finding or conclusion of material fact is not supported by substantial evidence;

(2) A necessary legal conclusion is erroneous;



(3) The decision is contrary to law or to the duly promulgated rules or decisions of OWCP;

(4) A substantial question of law, policy, or discretion is involved; or

(5) A prejudicial error of procedure was committed.

(d) Each issue shall be separately numbered and plainly and concisely stated, and shall be supported by 
detailed citations to the record when assignments of error are based on the record, and by statutes, 
regulations or principal authorities relied upon. Except for good cause shown, no assignment of error 
by any party shall rely on any question of fact or law upon which the administrative law judge had not 
been afforded an opportunity to pass.

(e) A statement in opposition to the petition for discretionary review may be filed, but such filing shall 
in no way delay action on the petition.

(f) If a petition is granted, review shall be limited to the questions raised by the petition.

(g) A petition not granted within 20 days after receipt of the petition is deemed denied.

§ 30.725 What are the effects of non-automatic exclusion?

(a) OWCP shall give notice of the exclusion of a physician, hospital or provider of medical services or 
supplies to:

(1) All OWCP district offices;

(2) CMS; and

(3) All employees who are known to have had treatment, services or supplies from the excluded 
provider within the six-month period immediately preceding the order of exclusion.

(b) Notwithstanding any exclusion of a physician, hospital, or provider of medical services or supplies 
under this subpart, OWCP shall not refuse an employee reimbursement for any otherwise reimbursable 
medical treatment, service or supply if:

(1) Such treatment, service or supply was rendered in an emergency by an excluded physician; or

(2) The employee could not reasonably have been expected to know of such exclusion.

(c) An employee who is notified that his or her attending physician has been excluded shall have a new 
right to select a qualified physician.

§ 30.726 How can an excluded provider be reinstated?

(a) If a physician, hospital, or provider of medical services or supplies has been automatically excluded 
pursuant to § 30.716, the provider excluded will automatically be reinstated upon notice to OWCP that 
the conviction or exclusion which formed the basis of the automatic exclusion has been reversed or 
withdrawn. However, an automatic reinstatement shall not preclude OWCP from instituting exclusion 



proceedings based upon the underlying facts of the matter.

(b) A physician, hospital, or provider of medical services or supplies excluded from participation as a 
result of an order issued pursuant to this subpart may apply for reinstatement one year after the entry of 
the order of exclusion, unless the order expressly provides for a shorter period. An application for 
reinstatement shall be addressed to the Director for Energy Employees Occupational Illness 
Compensation, and shall contain a concise statement of the basis for the application. The application 
should be accompanied by supporting documents and affidavits.

(c) A request for reinstatement may be accompanied by a request for oral argument. Oral argument will 
be allowed only in unusual circumstances where it will materially aid the decision process.

(d) The Director for Energy Employees Occupational Illness Compensation shall order reinstatement 
only in instances where such reinstatement is clearly consistent with the goal of this subpart to protect 
the EEOICPA program against fraud and abuse. To satisfy this requirement the provider must provide 
reasonable assurances that the basis for the exclusion will not be repeated.

Subpart I—Wage-Loss Determinations Under Part E of 
EEOICPA

General Provisions

§ 30.800 What types of wage-loss are compensable under Part E of EEOICPA?

Years of wage-loss occurring prior to normal retirement age that are the result of a covered illness 
contracted by a covered Part E employee through work-related exposure to a toxic substance at a 
Department of Energy facility or a RECA section 5 facility, as appropriate, may be compensable under 
Part E of the Act. Whether years of wage-loss are compensable depends on determinations with respect 
to:

(a) The average annual wage of the employee as determined by OWCP in accordance with § 30.810;

(b) The percentage of his or her average annual wage that the employee was able to earn during the 
calendar year(s) in question as determined by OWCP in accordance with § 30.811; and

(c) Whether the employee's inability to earn at least as much as his or her average annual wage was due 
to a covered illness as defined in § 30.5(r).

§ 30.801 What special definitions does OWCP use in connection with Part E wage-
loss determinations?

For the purposes of paying compensation based on wage-loss under Part E of the Act, OWCP will 
apply the following definitions:

(a) Average annual wage means four times the average quarterly wages of a covered Part E employee 
for the 12 quarters preceding the quarter during which he or she first experienced wage-loss due to 
exposure to a toxic substance at a DOE facility or RECA section 5 facility, excluding any quarters 



during which the employee was unemployed. Because being “retired” is not equivalent to being 
“unemployed,” quarters during which an employee had no wages because he or she was retired will not 
be excluded from this calculation.

(b) Normal retirement age means the age at which a covered Part E employee first became eligible for 
unreduced retirement benefits under the Old-Age, Survivors and Disability Insurance (OASDI) 
provisions of the Social Security Act. In general, persons born during or before 1937 are eligible for 
unreduced OASDI retirement benefits at age 65, and that age increases in monthly increments until it 
reaches 67, which is the age at which persons born during or after 1960 become eligible for unreduced 
OASDI retirement benefits.

(c) Quarter means the three-month period January through March, April through June, July through 
September, or October through December.

(d) Quarter during which the employee was unemployed means any quarter during which the covered 
Part E employee had $700 (in constant 2005 dollars) or less in wages unless the quarter is one during 
which the employee was retired.

(e) Year of wage-loss means a calendar year during which the covered Part E employee's earnings were 
less than his or her average annual wage, after such earnings have been adjusted using the Consumer 
Price Index for All Urban Consumers (CPI-U), as produced by the Bureau of Labor Statistics, to reflect 
their value in the year during which the employee first experienced wage-loss due to exposure to a 
toxic substance at a DOE facility or RECA section 5 facility.

Evidence of Wage-Loss

§ 30.805 What evidence does OWCP use to determine a covered Part E employee's 
average annual wage and whether he or she experienced compensable wage-loss 
under Part E of EEOICPA?

(a) OWCP may rely on quarterly wages information reported to the Social Security Administration to 
establish a covered Part E employee's presumed average annual wage (see § 30.810) and the duration 
and extent of any years of wage-loss that are compensable under Part E of the Act (see § 30.811). 
OWCP may also rely on other probative evidence of a covered Part E employee's wages, and may ask 
the claimant for additional evidence necessary to make this determination, if necessary. For the 
purposes of making these two types of determinations, OWCP will consider all monetary payments that 
the covered Part E employee received in a quarter from employment or services, except for monetary 
payments that were not taxable as income during that quarter under the Internal Revenue Code, to be 
“wages.”

(b) OWCP also requires the submission of rationalized medical evidence of sufficient probative value 
to establish that the period of wage-loss at issue is causally related to the covered Part E employee's 
covered illness.

§ 30.806 May a claimant submit factual evidence in support of a different 
determination of average annual wage and/or wage-loss than that found by 
OWCP?



A claimant who disagrees with the evidence OWCP has obtained under § 30.805(a) and alleges a 
different average annual wage for the covered Part E employee, or that there was a greater duration or 
extent of wage-loss, may submit records that were produced in the ordinary course of business due to 
the employee's employment to rebut that evidence, to the extent that such records are determined to be 
authentic by OWCP by a preponderance of the evidence. The average annual wage and/or wage-loss of 
the covered Part E employee will then be determined by OWCP in the exercise of its discretion.

Determinations of Average Annual Wage and Percentages of Loss

§ 30.810 How will OWCP calculate the average annual wage of a covered Part E 
employee?

To calculate the average annual wage of a covered Part E employee as defined in § 30.801(a), OWCP 
will:

(a) Aggregate the wages for the twelve quarters that preceded the quarter during which the covered Part 
E employee first experienced wage-loss due to exposure to a toxic substance at a DOE facility or a 
RECA section 5 facility, excluding any quarter during which the employee was unemployed;

(b) Add any additional wages earned by the employee during those same quarters as evidenced by 
records described in §§ 30.805(a) and 30.806;

(c) Divide the sum of paragraphs (a) and (b) of this section by 12 less the number of quarters during 
which the employee was unemployed; and

(d) Multiply this figure by four to calculate the covered Part E employee's average annual wage.

§ 30.811 How will OWCP calculate the duration and extent of a covered Part E 
employee's initial period of compensable wage-loss?

(a) To determine the initial calendar years of wage-loss, OWCP will use the evidence it receives under 
§§ 30.805 and 30.806 to determine the quarter in which a covered Part E employee first sustained 
wage-loss due to exposure to a toxic substance while engaged in employment at a DOE facility or a 
RECA section 5 facility, as appropriate.

(b) OWCP will then compare the calendar-year wages for that employee, as adjusted, with the average 
annual wage determined under § 30.810 for each calendar year beginning with the calendar year that 
includes the quarter in which the wage-loss commenced, and concluding with the last calendar year of 
wage-loss prior to the submission of the claim or the calendar year in which the employee reached 
normal retirement age (as defined in § 30.801(b)), whichever occurred first.

(c) OWCP will then aggregate separately the number of calendar years of wage-loss in which the 
employee's wages, as adjusted, did not exceed 50 percent of the average annual wage determined under 
§ 30.810, and the number of calendar years of wage-loss in which the employee's wages, as adjusted, 
exceeded 50 percent of such average annual wage, but did not exceed 75 percent of such average 
annual wage.



(d) For each calendar year of wage-loss determined under paragraph (c) of this section during which 
the employee's wages did not exceed 50 percent of his or her average annual wage, OWCP will pay the 
employee $15,000 as compensation for wage-loss. For each calendar year of wage-loss determined 
under paragraph (c) of this section during which the employee's calendar-year wages exceeded 50 
percent of his or her average annual wage but did not exceed 75 percent of such average annual wage, 
OWCP will pay the employee $10,000 as compensation for wage-loss.

§ 30.812 May a covered Part E employee claim for subsequent periods of 
compensable wage-loss?

A covered Part E employee previously awarded compensation for wage-loss under § 30.811 may file 
for additional compensation for wage-loss suffered by the employee during periods subsequent to a 
period for which a wage-loss claim for the employee has already been adjudicated by OWCP. 
However, no compensation for wage-loss shall be awarded for any period following the year during 
which the covered Part E employee attained normal retirement age for purposes of the Social Security 
Act as described in § 30.801(b).

Special Rules for Certain Survivor Claims Under Part E of EEOICPA

§ 30.815 Are there special rules that OWCP will use to determine the extent of a 
deceased covered Part E employee's compensable wage-loss?

(a) For purposes of adjudicating a claim of a survivor of a deceased covered Part E employee only, 
OWCP will presume that such employee experienced wage-loss for each calendar year subsequent to 
the calendar year of his or her death through and including the calendar year in which the employee 
would have reached normal retirement age under the Social Security Act. During these particular 
calendar years, OWCP will also presume that the deceased covered Part E employee's subsequent 
calendar-year wages did not exceed 50 percent of his or her average annual wage as determined under 
§ 30.810.

(b) Except as provided in paragraph (a) of this section, OWCP will calculate the wage-loss of a 
deceased covered Part E employee in conformance with the provisions of §§ 30.800 through 30.811.

(c) If OWCP determines that a deceased covered Part E employee had an aggregate of not less than ten 
calendar years of adjusted earnings that did not exceed 50 percent of his or her average annual 
earnings, it will pay the eligible surviving beneficiary(s) additional compensation (the basic survivor 
award payable under section 7385s-3(a)(1) is $125,000) in the amount of $25,000 pursuant to section 
7385s-3(a)(2) of the Act. In the alternative, if OWCP determines that the aggregate number of such 
years is not less than 20 years, it will pay the eligible surviving beneficiary(s) additional compensation 
in the amount of $50,000 pursuant to section 7385s-3(a)(3).

Subpart J—Impairment Benefits Under Part E of EEOICPA

General Provisions

§ 30.900 Who can receive impairment benefits under Part E?



In order to receive impairment benefits under Part E, the employee must show that:

(a) He or she is a covered Part E employee who has been determined to have contracted a covered 
illness through exposure to a toxic substance at a DOE facility or a RECA section 5 facility, as 
appropriate, pursuant to either §§ 30.210 through 30.215 or §§ 30.230 through 30.232 of these 
regulations; and

(b) He or she has been determined to have an impairment, pursuant to the regulations set out in this 
subpart, that is the result of the covered illness referred to in paragraph (a) of this section.

§ 30.901 How does OWCP determine the extent of an employee's impairment that 
is due to a covered illness contracted through exposure to a toxic substance at a 
DOE facility or a RECA section 5 facility, as appropriate?

(a) OWCP will determine the amount of impairment benefits to which an employee is entitled based on 
one or more impairment evaluations submitted by physicians. An impairment evaluation shall contain 
the physician's opinion on the extent of whole person impairment of all organs and body functions of 
the employee that are compromised or otherwise affected by the employee's covered illness or 
illnesses, which shall be referred to as a “minimum impairment rating.”

(b) The minimum impairment rating shall be determined in accordance with the current edition of the 
American Medical Association's Guides to the Evaluation of Permanent Impairment (AMA's Guides ). 
In making impairment benefit determinations, OWCP will only consider medical reports from 
physicians who are certified by the relevant medical board and who satisfy any additional criteria 
determined by OWCP to be necessary to qualify to perform impairment evaluations under Part E, 
including any specific training in use of the AMA's Guides , specific training and experience related to 
particular conditions and other objective factors.

(c) OWCP will establish criteria based upon objective factors such as training and certification that 
must be met by physicians preparing impairment evaluations in order for an impairment evaluation to 
be considered in determining an impairment award. Such criteria shall be made available to claimants 
and the public by OWCP.

§ 30.902 How will OWCP calculate the amount of the award of impairment 
benefits that is payable under Part E?

OWCP will multiply the percentage points of the minimum impairment rating by $2,500 to calculate 
the amount of the award.

Medical Evidence of Impairment

§ 30.905 How may an impairment evaluation be obtained?

(a) Except as provided in paragraph (b) of this section, OWCP may request that an employee undergo 
an evaluation of his or her permanent impairment that specifies the percentage points that are the result 
of the employee's covered illness or illnesses. To be of any probative value, such evaluation must be 
performed by a physician who meets the criteria OWCP has identified for physicians performing 



impairment evaluations for the pertinent covered illness or illnesses in accordance with the AMA's 
Guides.

(b) In lieu of submitting an evaluation requested by OWCP under paragraph (a) of this section, an 
employee may obtain an impairment evaluation at his own initiative and submit it to OWCP for 
consideration. Such an evaluation will be deemed to have sufficient probative value to be considered in 
the adjudication of impairment benefits by OWCP only if:

(1) The evaluation was performed by a physician who meets the criteria identified by OWCP for the 
covered illness or illnesses in question;

(2) The evaluation was performed no more than one year before the date that it was received by 
OWCP; and

(3) The evaluation conforms to all applicable requirements set out in this part.

§ 30.906 Who will pay for an impairment evaluation?

(a) OWCP will pay for one impairment evaluation obtained by an employee if it meets the criteria set 
out in § 30.905(b), unless it was performed by a physician prior to the date that the claim for Part E 
benefits is filed, or obtained for a claim in which OWCP finds that the employee did not contract a 
covered illness. At its discretion, OWCP may direct that the employee undergo additional evaluations. 
OWCP will pay for any such additional evaluations and will reimburse the employee for any 
reasonable and necessary costs incident to the evaluations, as described in §§ 30.404 and 30.412 of this 
part.

(b) Except for one impairment evaluation obtained pursuant to § 30.905(b) and meeting the criteria set 
out in § 30.905(b)(1), (2) and (3), the employee must pay for any impairment evaluations not directed 
by OWCP.

§ 30.907 Can an impairment evaluation obtained by OWCP be challenged prior to 
issuance of the recommended decision?

(a) An employee may submit arguments challenging an impairment evaluation, and/or additional 
medical evidence of impairment, before the district office issues a recommended decision on his or her 
claim. However, the district office will not consider an additional impairment evaluation, even if it 
differs from the impairment evaluation obtained under § 30.905 or § 30.906, if it does not meet the 
criteria listed in § 30.905(b)(1), (2) and (3).

(b) If the district office obtains an additional impairment evaluation that differs from the impairment 
evaluation obtained under § 30.905 or § 30.906, the district office will base its recommended 
determinations regarding impairment upon the evidence it considers to have the greatest probative 
value, after evaluating all relevant evidence of impairment in the record, including evidence from 
directed impairment evaluations and referee impairment evaluations, if any, that it deems necessary 
pursuant to §§ 30.410 and 30.411 of this part.

§ 30.908 How will the FAB evaluate new medical evidence submitted to challenge 
the impairment determination in the recommended decision?



(a) If an employee submits an additional impairment evaluation that differs from the impairment 
evaluation relied upon by the district office, the FAB will not consider the additional impairment 
evaluation if it does not meet the criteria listed in § 30.905(b)(1), (2) and (3).

(b) The employee shall bear the burden of proving that the additional impairment evaluation submitted 
is more probative than the evaluation relied upon by the district office to determine the employee's 
recommended minimum impairment rating.

(c) If an employee submits an additional impairment evaluation that differs from the impairment 
evaluation relied upon by the district office, the FAB will review all relevant evidence of impairment in 
the record, and will base its determinations regarding impairment upon the evidence it considers to be 
most probative. The FAB will determine the minimum impairment rating after it has evaluated all 
relevant evidence and argument in the record.

Ratable Impairments

§ 30.910 Will an impairment that cannot be assigned a numerical percentage using 
the AMA's Guides be included in the impairment rating?

(a) An impairment of an organ or body function that cannot be assigned a numerical impairment 
percentage using the AMA's Guides will not be included in the employee's impairment rating.

(b) A mental impairment that does not originate from a documented physical dysfunction of the 
nervous system, and cannot be assigned a numerical percentage using the AMA's Guides , will not be 
included in the impairment rating for the employee. Mental impairments that are due to documented 
physical dysfunctions of the nervous system can be assigned numerical percentages using the AMA's 
Guides and will be included in the rating.

§ 30.911 Does maximum medical improvement always have to be reached for an 
impairment to be included in the impairment rating?

(a) An impairment that is the result of a covered illness will be included in the employee's impairment 
rating determined by OWCP under § 30.901 only if OWCP concludes that the impairment has reached 
maximum medical improvement, which means that it is well-stabilized and unlikely to improve 
substantially with or without medical treatment.

(b) Notwithstanding paragraph (a) of this section, if OWCP finds that an employee's covered illness is 
in the terminal stages, based upon probative medical evidence, an impairment that results from such 
covered illness will be included in the impairment rating for the employee even if it has not reached 
maximum medical improvement.

§ 30.912 Can a covered Part E employee receive benefits for additional impairment 
following an award of such benefits by OWCP?

A covered Part E employee previously awarded impairment benefits by OWCP may file a claim for 
additional impairment benefits. Such claim must be based on an increase in the impairment rating that 



is the result of the covered illness or illnesses from the impairment rating that formed the basis for the 
last award of such benefits by OWCP. OWCP will only adjudicate claims for such an increased rating 
that are filed at least two years from the date of the last award of impairment benefits. However, 
OWCP will not wait two years before it will adjudicate a claim for additional impairment that is based 
on an allegation that the employee sustained a new covered illness.
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Division of Energy Employees Occupational 
Illness Compensation (DEEOIC)

Office of Workers' Compensation Programs

EEOICPA Procedure Manual 

Transmittals

RELEASE – REVISION TO PART 0 OVERVIEW, FEDERAL (EEOICPA) PROCEDURE 
MANUAL  

EEOICPA TRANSMITTAL NO. 09-01                                                November, 2008   

EXPLANATION OF MATERIAL TRANSMITTED:

This material is issued as procedural guidance to update and revise 
the text of each Chapter within the Energy Employees Occupational 
Illness Compensation Program Act (EEOICPA) PM Part 0 Overview, which 
includes the following Chapters: 0-0100 Introduction; 0-0200 General 
Provisions of EEOICPA; 0-0300 Customer Service; 0-0400 Program 
Directives; and 0-0500 Definitions.  

The revision of PM Part 0 incorporates the consolidation of updated 
information and guidance as it pertains to the Program’s 
administration of Part B and Part E of the EEOICPA.

Rachel P. Leiton 

Director, Division of 

Energy Employees Occupational Illness Compensation

                                                                                                                                                                              

FILING INSTRUCTIONS:

     Insert New Pages

Remove Old Pages                  Insert New Pages

Part    Chapter   Pages           Part     Chapter   Pages

  0      Outline    i               0       Outline  i

  0      0100       i-6,            0       0100     i-10,

  Exhibit 1                       Exhibit 1

  0      0200       i-4             0       0200     i-4

  0      0300       i-3             0       0400     i-3



  0      0400       i-3             0       0300     i-5

  0      0500       i-12            0       0500     i-16,

Exhibits 1-2

  E      E-100      i-5             0       0500     i-16,

Exhibits 1-2         

File this transmittal behind EEOICPA Transmittal 06-10 in the front 
of the Federal (EEOICPA) Procedure Manual.

Distribution: List No. 3:  All DEEOIC Employees

List No. 6:  Regional Directors, District Directors, Assistant 
District Directors, National Office Staff, and Resource Center 

RELEASE – REVISION TO PART 1 MAIL AND FILES, FEDERAL (EEOICPA) 
PROCEDURE MANUAL  

EEOICPA TRANSMITTAL NO. 09-02                                                         April 2009   

EXPLANATION OF MATERIAL TRANSMITTED:

This material is issued as procedural guidance to update and revise 
the text of EEOICPA PART B Procedure Manual (PM) Part 1 Mail and 
Files, which includes the following Chapters:  1-0100 Introduction; 
1-0200 Processing Mail;  1-0300 Case Creation;  1-0400 Case 
Maintenance; and 1-0500 Transfers and Loans. 

The revision provides a unified PM Part 1 which incorporates the 
consolidation of updated information and guidance as it pertains to 
the Program’s administration of Part B and Part E of the EEOICPA.  
This material is to be filed in the new Unified Procedure Manual 
binder.

Rachel P. Leiton

Director, Division of 

Energy Employees Occupational Illness Compensation

                                                                                                                                                                              

FILING INSTRUCTIONS:

File this transmittal behind Part 0 in the front of the new Unified 
Federal (EEOICPA) Procedure Manual.

Distribution:  List No. 3:  All DEEOIC Employees

List No. 6:  Regional Directors, District Directors, Assistant 
District Directors, National Office Staff, and Resource Center Staff.

RELEASE – TRANSMISSION OF REVISED MATERIAL TO BE INCORPORATED INTO 



THE FEDERAL (EEOICPA) PROCEDURE MANUAL: CHAPTER 2-1100 ELIGIBILITY 
REQUIREMENTS FOR CERTAIN URANIUM WORKERS. 
EEOICPA TRANSMITTAL NO.09-03                                                            May, 2009  

EXPLANATION OF MATERIAL TRANSMITTED:

This material is issued as procedural guidance to update and revise 
the Chapter on Eligibility Requirements for Certain Uranium Workers.  
This material is transmitted for use in accordance with the existing 
Federal (EEOICPA) Procedure Manual (PM) and replaces Chapters 2-0900 
and E-700. This material is to be placed in the new unified PM 
binder. 

PM Chapter 2-1100 Eligibility Requirements for Certain Uranium 
Workers is being revised and updated for use as procedural guidance 
to:

·        Combine administration of Parts B and E for uranium claims 
filed under the EEOICPA.

·        Define the Radiation Exposure Compensation Act (RECA) and 
the role the law plays in developing and adjudicating claims under 
the EEOICPA.

·        Explain how the Division of Energy Employees Occupational 
Illness Compensation (DEEOIC) identifies a uranium worker claim. 

·        Explain how DEEOIC communicates with Department of Justice 
(DOJ) and the role DOJ plays in case file development. 

·        Explain how evidence is weighed and developed for covered 
employment and to provide an explanation of the role of the Site 
Exposure Matrices (SEM) in causation and employment development. 

·        Explain how RECA Section 4 claims are identified. 

·        Explain how DEEOIC evaluates RECA Section 4 claims and the 
instances where a RECA Section 4 claimant might be eligible for 
benefits under the EEOICPA.  

Rachel P. Leiton  

Director, Division of 

Energy Employees Occupational Illness Compensation

                                                                                                                                                                              

FILING INSTRUCTIONS:

File this transmittal behind Part 1 in the front of the new u/-+ied 
Federal (EEOICPA) Procedure Manual.

Distribution:  List No. 3:  All DEEOIC Employees

List No. 6:  Regional Directors, District Directors, Assistant 
District Directors, National Office Staff, and Resource Center Staff.



RELEASE – PART 2-1300 Impairment Ratings, FEDERAL (EEOICPA) PROCEDURE 
MANUAL  

EEOICPA TRANSMITTAL NO. 09-04                                                         May, 2009   

EXPLANATION OF MATERIAL TRANSMITTED:

This material is issued as procedural guidance to update, revise and 
replace the text of EEOICPA Part E Procedure Manual (PM) E-900 
Impairment Ratings. This material is to be placed in the new Unified 
PM binder and is intended to stand as policy guidance for both Parts 
of the EEOICPA.

 This material streamlines the impairment rating process and 
eliminates the two option process originally implemented at the 
inception of Part E. 

 This material is designed to expedite the impairment rating 
process and improve customer service. 

 This material provides detailed guidance regarding the handling 
of new claims for impairment and evaluating metastatic bone 
cancer claims. 

 This material provides new letters for use by Claims Examiners 
(CEs) in developing impairment claims. 

Rachel P. Leiton

Director, Division of 

Energy Employees Occupational Illness Compensation

                                                                                                                                                                              

FILING INSTRUCTIONS:

File this transmittal behind Part 1 in the front of the new Unified 
Federal (EEOICPA) Procedure Manual.

Distribution:  List No. 3:  All DEEOIC Employees

List No. 6:  Regional Directors, District Directors, Assistant 
District Directors, National Office Staff, and Resource Center Staff.

RELEASE – PART 2-1400 WAGE-LOSS DETERMINATIONS, FEDERAL (EEOICPA) 
PROCEDURE MANUAL  

EEOICPA TRANSMITTAL NO. 09-05                                                        July, 2009   

EXPLANATION OF MATERIAL TRANSMITTED:

This material is issued as procedural guidance to update, revise and 
replace the text of EEOICPA Part E Procedure Manual (PM) E-800 Wage-



Loss Determinations. This material is to be placed in the new Unified 
PM binder and is intended to stand as policy guidance for both Parts 
of the EEOICPA.

 This material streamlines the wage-loss determination process by 
conferring authority to obtain Social Security wage and earning 
data from the Social Security Administration to the District 
Offices. 

 This material explains the role of the Resource Centers in 
educating and soliciting wage-loss claims from claimants. 

 This material provides new letters for use by Claims Examiners 
(CEs) in developing wage-loss claims. It also simplifies the 
Wage-Loss Worksheets in calculating the Average Annual Wage and 
determining the percentage of wage-loss and award amount. 

 This material explains the Wage-Loss Calculator in  ECMS and its 
preferred role in calculating wage-loss benefits. 

Rachel P. Leiton

Director, Division of 

Energy Employees Occupational Illness Compensation

                                                                                                                                                                              

FILING INSTRUCTIONS:

File this transmittal behind Part 1 in the front of the new Unified 
Federal (EEOICPA) Procedure Manual.

Distribution:  List No. 3:  All DEEOIC Employees

List No. 6:  Regional Directors, District Directors, Assistant 
District Directors, National Office Staff, and Resource Center Staff.

RELEASE – TRANSMISSION OF REVISED MATERIAL TO BE INCORPORATED INTO 
THE FEDERAL (EEOICPA) PROCEDURE MANUAL: CHAPTER 2-0400 REPRESENTATIVE 
SERVICES. 

EEOICPA TRANSMITTAL NO.09-06                                                     August, 2009  

EXPLANATION OF MATERIAL TRANSMITTED:

 This material is to be transmitted for placement in the new 
Unified Procedure Manual(PM) binder. 

 This material fully replaces Chapter 2-1200 Representative 
Services. 

 This material incorporates the consolidation of updated 
information and guidance as it pertains to the Program’s 



administration of Parts B and E of the EEOICPA.   

Rachel P. Leiton  

Director, Division of 

Energy Employees Occupational Illness Compensation

                                                                                                                                                                              

FILING INSTRUCTIONS:

File this transmittal behind Part 1 in the front of the new Unified 
Federal (EEOICPA) Procedure Manual.

Distribution:  List No. 3:  All DEEOIC Employees

List No. 6:  Regional Directors, District Directors, Assistant 
District Directors, National Office Staff, and Resource Center Staff.

RELEASE – TRANSMISSION OF REVISED MATERIAL TO BE INCORPORATED INTO 
THE FEDERAL (EEOICPA) PROCEDURE MANUAL: 2-1200 ESTABLISHING 
SURVIVORSHIP

EEOICPA TRANSMITTAL NO. 09-07                                                   August, 2009  

EXPLANATION OF MATERIAL TRANSMITTED:

PM Chapter 2-1200 has been revised to:

 Be placed in the new Unified Procedure Manual binder, replacing 
chapters 2-0200 and E-600. 

 Merge both Parts B and E of the EEOICPA regarding survivorship 
into this chapter. 

 Incorporate new policy into existing sections of this chapter. 
Of particular note, section 5(c) provides the definition of a 
“child” as it applies to both Parts B and E of the EEOICPA. 

 Added section 10 (Survivor Compensation, Part E) 

 Added section 11 (Maximum Aggregate Compensation, Part E) 

 Added section 12 (Alternative to Filing a Survivor Claim, Part 
E) 

 Revised Exhibit 1 to include Part E policy. 

Rachel P. Leiton

Director, Division of 

Energy Employees Occupational Illness Compensation



                                                                                                                                                                              

FILING INSTRUCTIONS:

File this transmittal behind Part 1 in the front of the new Unified 
Federal (EEOICPA) Procedure Manual.                   

Distribution:  List No. 3:  All DEEOIC Employees

List No. 6:  Regional Directors, District Directors, Assistant 
District Directors, National Office Staff, and Resource Center Staff.

RELEASE – TRANSMISSION OF REVISED MATERIAL TO BE INCORPORATED INTO 
THE FEDERAL (EEOICPA) PROCEDURE MANUAL: CHAPTER 3-0500 COORDINATING 
STATE WORKERS’ COMPENSATION BENEFITS. 

EEOICPA TRANSMITTAL NO.09-08                                                August, 2009  

EXPLANATION OF MATERIAL TRANSMITTED:

 This material is to be transmitted for placement in the new 
Unified Procedure Manual(PM) binder. 

 This material incorporates updated information and guidance for 
handling claims in which the claimant had filed a state workers’ 
compensation claim and its effect on Part E benefits.  

 This material provides updated guidance on obtaining signed 
response (affidavit) regarding a state workers’ compensation 
claim, lawsuit and fraud. 

 This material clarifies when coordination is not required and 
includes a Do Not Coordinate Table for easy reference. 

 This material incorporates updated procedures on tracking 
surplus due to coordination of benefits. 

Rachel P. Leiton  

Director, Division of 

Energy Employees Occupational Illness Compensation

                                                                                                                                                                           

FILING INSTRUCTIONS:

File this transmittal behind Part 2 of the new Unified Federal 
(EEOICPA) Procedure Manual.

Distribution:  List No. 3:  All DEEOIC Employees

List No. 6:  Regional Directors, District Directors, Assistant 
District Directors, National Office Staff, and Resource Center Staff.



RELEASE – PART 3-0700 Post-Award Administration, FEDERAL (EEOICPA) 
PROCEDURE MANUAL  

EEOICPA TRANSMITTAL NO. 09-09                                      September, 2009   

EXPLANATION OF MATERIAL TRANSMITTED:

This material is issued as procedural guidance to update, revise and 
replace the text of EEOICPA Part E Procedure Manual (PM) E-1000 State 
Workers’ Compensation. This material is to be placed in the new 
Unified PM binder and is intended to stand as policy guidance for 
both Parts of the EEOICPA.

 This material provides instructions to Claims Examiners (CEs) 
for use in Part E cases that have been approved for benefits. 

 This material describes the actions taken by the National Office 
(NO) to ensure that payment of medical benefits to covered Part 
E employees is fully coordinated with any state workers’ 
compensation benefits received by those employees or their 
survivors. 

Rachel P. Leiton

Director, Division of 

Energy Employees Occupational Illness Compensation

                                                                                                                                                                              

FILING INSTRUCTIONS:

File this transmittal behind Part 2 in the front of the new Unified 
Federal (EEOICPA) Procedure Manual.

Distribution:  List No. 3:  All DEEOIC Employees

List No. 6:  Regional Directors, District Directors, Assistant 
District Directors, National Office Staff, and Resource Center Staff.

RELEASE – TRANSMISSION OF REVISED MATERIAL TO BE INCORPORATED INTO 
THE FEDERAL (EEOICPA) PROCEDURE MANUAL: CHAPTER 3-0400 TORT ACTION 
AND ELECTION OF REMEDIES. 

EEOICPA TRANSMITTAL NO.09-10                                          September, 2009  

EXPLANATION OF MATERIAL TRANSMITTED:

 This material is to be transmitted for placement in the new 
Unified Procedure Manual(PM) binder. 

 This material incorporates updated information and guidance for 
handling claims in which the claimant has filed a tort lawsuit. 



It provides guidance to determine if election of remedies or 
tort offset is required due to a tort lawsuit. 

 This material provides updated guidance on obtaining a signed 
response (affidavit) regarding a lawsuit, state workers’ 
compensation claim, and fraud. 

 This material incorporates updated procedures on tracking 
surplus due to a tort offset. 

Rachel P. Leiton  

Director, Division of 

Energy Employees Occupational Illness Compensation

                                                                                                                                                                              

FILING INSTRUCTIONS:

File this transmittal behind Part 2 of the new Unified Federal 
(EEOICPA) Procedure Manual.

Distribution:  List No. 3:  All DEEOIC Employees

List No. 6:  Regional Directors, District Directors, Assistant 
District Directors, National Office Staff, and Resource Center Staff.

RELEASE – PARTS 3-0800 Overpayment Process AND 3-0900 Debt 
Liquidation, FEDERAL (EEOICPA) PROCEDURE MANUAL  

EEOICPA TRANSMITTAL NO. 10-01                                      October, 2009   

EXPLANATION OF MATERIAL TRANSMITTED:

This material is issued as procedural guidance to be included in the 
Federal (EEOICPA) Procedure Manual. This material is to be placed in 
the new Unified PM binder and is intended to stand as policy guidance 
for both Parts of the EEOICPA.

 This material describes functions that are solely the 
responsibility of the National Office (NO) for identifying and 
resolving overpayments, including steps necessary for recovery 
of debt. 

Rachel P. Leiton

Director, Division of 

Energy Employees Occupational Illness Compensation

                                                                                                                                                                              



FILING INSTRUCTIONS:

File this transmittal behind Part 2 in the front of the new Unified 
Federal (EEOICPA) Procedure Manual.

Distribution:  List No. 3:  All DEEOIC Employees

List No. 6:  Regional Directors, District Directors, Assistant 
District Directors, National Office Staff, and Resource Center Staff.

RELEASE – TRANSMISSION OF REVISED MATERIAL TO BE INCORPORATED INTO 
THE FEDERAL (EEOICPA) PROCEDURE MANUAL: CHAPTER 2-1600 RECOMMENDED 
DECISIONS, CHAPTER 2-1700 FAB REVIEW PROCESS, CHAPTER 2-1800 FAB 
DECISIONS, AND CHAPTER 2-1900 REOPENING PROCESS. 

EEOICPA TRANSMITTAL NO.10-02                                                October, 2009  

EXPLANATION OF MATERIAL TRANSMITTED:

 These four chapters are transmitted for placement in the new 
Unified Procedure Manual(PM) binder.  These chapters consist of 
the consolidation of updated information and guidance as it 
pertains to the Program’s administration of Parts B and E of the 
EEOICPA. 

 New chapter 2-1600 replaces Part B chapter 2-1100, new chapters 
2-1700 and 2-1800 replace Part B chapter 2-1300 and Part E 
chapter E-1100, and new chapter 2-1900 replaces Part B chapter 
2-1400. 

 These chapters incorporate changes that have arisen since last 
publication of the PM, including the following: 

 Chapter 2-1600 has been revised to clearly instruct claims 
staff to issue recommended decisions to all parties of a 
claim. 

 Chapter 2-1800 instructs FAB staff to issue Final decisions 
to all parties to a claim. 

 Chapter 2-1900 instructs claims staff to issue reopening 
decisions to all parties to a claim.    

 Chapter 2-1900 incorporates procedures from Bulletin 09-01, 
delegating authority to District Directors to reopen 
certain claims. 

Rachel P. Leiton  

Director, Division of 

Energy Employees Occupational Illness Compensation

                                                                                                                                                                              



FILING INSTRUCTIONS:

File this transmittal behind Part 1 in the front of the new Unified 
Federal (EEOICPA) Procedure Manual.

Distribution:  List No. 3:  All DEEOIC Employees

List No. 6:  Regional Directors, District Directors, Assistant 
District Directors, National Office Staff, and Resource Center Staff.

RELEASE – PART 3-0600 Compensation Payments, FEDERAL (EEOICPA) 
PROCEDURE MANUAL  

EEOICPA TRANSMITTAL NO. 10-04                                      October, 2009   

EXPLANATION OF MATERIAL TRANSMITTED:

This material is issued as procedural guidance to be included in the 
Federal (EEOICPA) Procedure Manual. This material is to be placed in 
the new Unified PM binder and is intended to stand as policy guidance 
for both Parts of the EEOICPA.

 This material provides instructions to claims staff in the 
district offices and FAB on processing compensation payments, 
and defines the roles of the various staff involved in the 
payment process. 

Rachel P. Leiton

Director, Division of 

Energy Employees Occupational Illness Compensation

                                                                                                                                                                              

FILING INSTRUCTIONS: 

File this transmittal behind Part 2 in the front of the new Unified 
Federal (EEOICPA) Procedure Manual.

Distribution:  List No. 3:  All DEEOIC Employees

List No. 6:  Regional Directors, District Directors, 
Assistant District Directors, National Office Staff, 
and Resource Center Staff.

RELEASE – TRANSMISSION OF REVISED MATERIAL TO BE INCORPORATED INTO 
THE FEDERAL (EEOICPA) PROCEDURE MANUAL: CHAPTER 2-1000 NON-CANCEROUS 
CONDITIONS. 

EEOICPA TRANSMITTAL NO. 10-05                                                               October   
2009 



EXPLANATION OF MATERIAL TRANSMITTED:

This material is issued as procedural guidance to update, revise and 
replace portions of the text of EEOICPA Part E Procedure Manual (PM) 
E-500 Evidentiary Requirements for Causation, and 2-0700 Eligibility 
Criteria for Beryllium Illness and 2-0800 Eligibility Criteria for 
Silicosis in their entirety. This material is to be placed in the new 
Unified PM binder and is intended to stand as policy guidance for 
both Parts of the EEOICPA.

 This material revises the requirements for demonstrating Chronic 
Beryllium Disease, and clarifies that satisfaction of either the 
pre-1993 or post-1993 is sufficient to allow for a diagnosis of 
CBD under the EEOICPA. 

Rachel P. Leiton

Director, Division of 

Energy Employees Occupational Illness Compensation

                                                                                                                                                                              

FILING INSTRUCTIONS:

     Insert New Pages

Remove Old Pages                  Insert New Pages

Part    Chapter   Pages           Part     Chapter   Pages

  E      500       55-73            2       1000      i-32

    Exhibits  1-2                      Exhibits  1-2   

  2      700       i-11        

  2      800       i-1

Replace Federal (EEOICPA) Procedure Manual Chapters E-500, 2-0700, 
and 2-0800 with this transmittal and Chapter 2-1000.

Distribution:  List No. 3:  All DEEOIC Employees

List No. 6:  Regional Directors, District Directors, Assistant 
District Directors, National Office Staff, and Resource Center Staff.

RELEASE – TRANSMISSION OF REVISED MATERIAL TO BE INCORPORATED INTO 
THE FEDERAL (EEOICPA) PROCEDURE MANUAL: CHAPTER 2-2000 ECMS – 
GENERAL, and CHAPTER 2-2100 ECMS - DECISIONS. 

EEOICPA TRANSMITTAL NO. 10-06                                                           November,   
2009 

EXPLANATION OF MATERIAL TRANSMITTED:



This material is issued as procedural guidance to update, revise and 
replace the text of EEOICPA Part B Procedure Manual (PM) 2-1500 
Energy Case Management System in its entirety, and all portions of 
the Part E PM relating to ECMS coding. This material is to be placed 
in the new Unified PM binder and is intended to stand as policy 
guidance for both Parts of the EEOICPA.

Rachel P. Leiton 

Director, Division of 

Energy Employees Occupational Illness Compensation

                                                                                                                                                                              

Replace Federal (EEOICPA) Procedure Manual Chapter 2-1500, and 
portions of the Part E Procedure Manual with this transmittal and 
Chapters 2-2000 and 2-2100.

Distribution:  List No. 3:  All DEEOIC Employees

List No. 6:  Regional Directors, District Directors, Assistant 
District Directors, National Office Staff, and Resource Center Staff.

RELEASE – TRANSMISSION OF REVISED MATERIAL TO BE INCORPORATED INTO 
THE FEDERAL (EEOICPA) PROCEDURE MANUAL: CHAPTER 2-0100 INTRODUCTION, 
CHAPTER 2-0200 RESOURCE CENTERS, CHAPTER 2-0300 INITIAL DEVELOPMENT, 
CHAPTER 2-0500 COVERED EMPLOYMENT, CHAPTER 2-0600 SEC STATUS, CHAPTER 
2-0700 TOXIC SUBSTANCE EXPOSURE, CHAPTER 2-0800 WEIGHING MEDICAL 
EVIDENCE, CHAPTER 2-0900 CANCER AND RADIATION, CHAPTER 2-1500 
CONSEQUENTIAL ILNNESSES, CHAPTER 3-0100 INTRODUCTION, CHAPTER 3-0200 
MEDICAL BILL PROCESS, AND CHAPTER 3-0300 ANCILLARY MEDICAL SERVICES. 

EEOICPA TRANSMITTAL NO.10-07                                                January, 2010  

EXPLANATION OF MATERIAL TRANSMITTED:

These twelve chapters are transmitted for placement in the new 
Unified Procedure Manual(PM) binder.  These chapters consist of the 
consolidation of updated information and guidance as it pertains to 
the Program’s administration of Parts B and E of the EEOICPA.  This 
is the final transmittal accompanying the release of the Unified 
Procedure Manual.  All prior released chapters should now be 
associated with this publication in the Unified binder to serve as 
the official DEEOIC Procedure Manual, and all older Part B and E 
versions should be discarded.

New chapter 2-0100 replaces Part E chapter E-100.

New chapter 2-0200 replaces Part E chapter E-400.

 Chapter 2-0200 establishes guidelines for Resource Center use of 
ECMS, and provides guidance for Resource Center outreach to 



solicit impairment claims. 

New chapter 2-0300 replaces Part B chapter 2-0100 and Part E chapter 
E-300.

 Chapter 2-0300 discusses the role of the Resource Centers in 
gathering claimant information for initial development, and 
establishes procedures for developing the claims of terminally 
ill claimants. 

New chapter 2-0500 replaces Part B chapter 2-0400 and Part E chapter 
E-400.

 Chapter 2-0500 consolidates previous guidance for obtaining 
employment verification from four separate lists into a unified 
resource for employment verification known as the Employment 
Process Overview Document.  Chapter 2-0500 also incorporates 
procedures from the following: 

 Bulletin 02-18: Use of ORISE database. 

 Bulletin 03-21: Coverage of Uniformed Members of the 
military. 

 Bulletin 03-26: Government Agency Employment. 

 Bulletin 03-27: Establishing covered subcontractor 
employment. 

 Bulletin 03-28: EEOICPA coverage of the citizens of the 
Marshall Islands. 

 Bulletin 06-09: Center to Protect Workers' Rights (CPWR) 
and its predecessor of the same name Bulletin number 04-09. 

 Bulletin 09-02: Subcontractor database for verification of 
contractual relationship at covered facilities. 

 Bulletin 09-10: Processing Social Security Administration 
Form SSA-581. 

New chapter 2-0600 replaces parts of Part B chapter 2-0500 and 2-
0600.

 Chapter 2-0600 incorporates existing procedures for handling SEC 
claims. This includes a listing of the specified cancers, 
instructions on calculating 250 work days, and roles of the 
claims staff including Branch of Policy, Regulations and 
Procedures in handling SEC claims. 

New chapter 2-0700 replaces parts of Part E chapter E-400.

 Chapter 2-0700 includes information about the Site Exposure 
Matrices (SEM), and qualifies that under no circumstances is a 
claim for benefits denied solely due to a lack of information 
contained in SEM. 



New chapter 2-0800 replaces Part B chapter 2-0300 and parts of Part E 
chapter E-500.

 Chapter 2-0800 has been revised to include an exhibit of a 
Statement of Accepted Facts (SOAF) and includes the general 
requirements for a proper Statement of Accepted Facts.  The 
Chapter also instructs claim staff to use ACS web portal to 
select a second opinion physician. 

 Chapter 2-0800 includes revised ECMS coding to ensure 
prompt payment of medical bills from District Medical 
Consultants (DMC), second and referee physicians. This 
chapter includes an exhibit of approved ICD-9 codes and 
corresponding Procedure Codes, and has revised the Medical 
Consultant Referral Form to include more medical 
specialties. 

New chapter 2-0900 replaces Part B chapter 2-0600.

·        The revision of PM Chapter 2-0900 includes guidance on 
establishing causation for cancer under Part E. 

 The chapter also explains how a case “pended” or “pulled” 
by NIOSH during the dose reconstruction affects the dose 
reconstruction process and the procedures to resolve a case 
in “pulled” status.   

 Chapter 2-0900 includes detailed explanations of when 
rework of dose reconstruction is required and provides 
specific examples. 

 Chapter 2-0900 includes procedures for requesting a rework 
of dose reconstruction. 

New chapter 2-1500 replaces Part B chapter 2-1000.

 Chapter 2-1500 clarifies the circumstances by which an illness 
will become compensable as a consequential illness of an 
accepted condition. 

New chapter 3-0100 contains entirely new material.

New chapter 3-0200 replaces parts of Part B chapter 3-0100.

 Chapter 3-0200 consolidates guidance on payment for non-standard 
medical treatments and explains the procedure for approving 
organ transplants, and experimental medical procedures, among 
others. 

New chapter 3-0300 replaces parts of Part B chapter 3-0100.

 Chapter 3-0300 incorporates guidance relating to approval of in-
home health care services for claimants requiring such services. 



Rachel P. Leiton  

Director, Division of 

Energy Employees Occupational Illness Compensation

                                                                                                                                                                              

FILING INSTRUCTIONS:

File this transmittal behind EEOICPA Transmittal 10-06 in the front 
of the new Unified Federal (EEOICPA) Procedure Manual.

Distribution:  List No. 3:  All DEEOIC Employees

List No. 6:  Regional Directors, District Directors, Assistant 
District Directors, National Office Staff, and Resource Center Staff.

RELEASE – TRANSMISSION OF REVISED MATERIAL TO BE INCORPORATED INTO 
THE FEDERAL (EEOICPA) PROCEDURE MANUAL: CHAPTER 2-2100 ENERGY CASE 
MANAGEMENT SYSTEM – DECISIONS.  

EEOICPA TRANSMITTAL NO.10-08                                                July 2010  

EXPLANATION OF MATERIAL TRANSMITTED:

Chapter 2-2100 has been revised to update the ECMS coding instruction 
associated with reconsiderations.  Post-reconsideration decision 
codes now have required reason codes associated with them.

Chapter 2-2100 has been revised to clarify the medical status 
effective date for consequential illnesses including situation where 
CBD develops subsequent to an acceptance of beryllium sensitivity or 
asbestosis develops subsequent to an acceptance of pleural plaques.   

Chapter 2-2100 has also been revised to include instruction on the 
use of the new code for consequential acceptances (CA).

Chapter 2-2100 has also been revised to include the addition of the 
new MB reopening code specific to reopenings based on SEM database 
changes.  The use of the existing MI reopening code has been revised 
related to these types of reopenings as well.

Rachel P. Leiton  

Director, Division of 

Energy Employees Occupational Illness Compensation

                                                                                                                                                                              

FILING INSTRUCTIONS:

     Remove Old Page                   Insert New Pages

Part    Chapter    Page           Part    Chapter    Page



 2      2-2100     i,52-62         2      2-2100     i,52-79

File this transmittal sheet behind EEOICPA Transmittal No. 10-08 in 
the front of the Federal (EEOICPA) Procedure Manual.

File this transmittal behind EEOICPA Transmittal 10-07 in the front 
of the new Unified Federal (EEOICPA) Procedure Manual.

Distribution:  List No. 3:  All DEEOIC Employees

List No. 6:  Regional Directors, District Directors, Assistant 
District Directors, National Office Staff, and Resource Center Staff.

RELEASE – REVISION TO Chapter 2-1200 Establishing Survivorship, 
FEDERAL (EEOICPA) PROCEDURE MANUAL   

EEOICPA TRANSMITTAL NO.10-09                                                August 2010  

EXPLANATION OF MATERIAL TRANSMITTED:

This material is issued as procedural guidance to update, revise and 
replace the text of EEOICPA Unified Procedure Manual (PM) 2-1200 
Establishing Survivorship. 

 The material updates the chapter by providing further clarity on 
all aspects of establishing a survivorship claim. 

 This material provides new guidance on identifying and 
establishing common-law marriage. 

 This material updates the definition of a biological child. 

Rachel P. Leiton  

Director, Division of 

Energy Employees Occupational Illness Compensation

FILING INSTRUCTIONS:

     Replace the entire EEOICPA Unified PM Chapter 2-1200.

File this transmittal behind EEOICPA Transmittal 09-07 in the front 
of the Federal (EEOICPA) Procedure Manual.

Distribution:  List No. 3:  All DEEOIC Employees

List No. 6:  Regional Directors, District Directors, Assistant 
District Directors, National Office Staff, and Resource Center Staff.

RELEASE – REVISION TO Chapter 2-2000 Energy Case Management System-
General, FEDERAL (EEOICPA) PROCEDURE MANUAL  

EEOICPA TRANSMITTAL NO. 11-01                                                         April 2011  



EXPLANATION OF MATERIAL TRANSMITTED:

This material is issued as procedural guidance to update, revise and 
replace the text of EEOICPA Unified Procedure Manual (PM) 2-2000 
Energy Case Management System-General. 

 This material serves to notify ECMS users that the SEC Desc 
field no longer needs to be completed. 

 This material addresses the new SEC acceptance coding scheme, 
which encompasses the deactivation of the “SE” code and the 
activation of the “SER” and “SEF” codes and associated reason 
codes. 

 This material updates the worksite/employment verification 
guidance 

 This material clarifies the use of the “NI” code in ECMS E. 

 This material updates the instruction regarding use of the WS 
code and removes the email related codes associated with the 
“DO” code. 

 This material gives additional instruction on the use of the 
“IC” and “NIM” codes when impairment is claimed prematurely. 

 This material adds the reason code “E12” to the “DO” claim 
status code to correspond to when the EN/EE-12 is sent. 

 This material adds the reason code “E10” to the “DO” claim 
status code to correspond to when the EN/EE-10 is sent. 

Rachel P. Leiton

Director, Division of 

Energy Employees Occupational Illness Compensation

                                                                                                                                                                              

FILING INSTRUCTIONS:

     Replace the entire EEOICPA Unified PM Chapter 2-2000.

File this transmittal behind EEOICPA Transmittal XX-XX in the front 
of the Federal (EEOICPA) Procedure Manual.

Distribution:  List No. 3:  All DEEOIC Employees

List No. 6:  Regional Directors, District Directors, Assistant 
District Directors, National Office Staff, and Resource Center Staff.

RELEASE – TRANSMISSION OF REVISED MATERIAL TO BE INCORPORATED INTO 
THE FEDERAL (EEOICPA) PROCEDURE MANUAL: CHAPTER 2-1600 RECOMMENDED 
DECISIONS. 



EEOICPA TRANSMITTAL NO. 11-02                                                            May 2011  

EXPLANATION OF MATERIAL TRANSMITTED:

This material is issued as procedural guidance to update, revise and 
replace the text of EEOICPA Procedure Manual (PM) Chapter 2-1600, 
Recommended Decisions.

Incorporates changes that have arisen since last publication of PM 
Chapter 2-1600, Recommended Decisions; including the following: 

 This material clarifies the administrative closure procedures. 

 This material has been revised to clarify the handling of claims 
involving non-filing survivors and non-responsive claimants 

 Provides additional guidance on the issuance of multiple 
claimant Recommended Decisions 

 Updates instructions regarding the content and format of a 
Recommended Decision; eliminating the “Findings of Fact” section 
and replacing it with “Explanation of Findings” 

 Gives additional instruction on issuance of Letter Decisions 

 Provides guidance in certain special circumstances; such as 
issuing Recommended Decisions: 

 When aggregate lump-sum compensation has been attained 

 When an employee dies prior to claim adjudication 

 Addressing prior overpayments 

Rachel P. Leiton  

Director, Division of 

Energy Employees Occupational Illness Compensation

                                                                                                                                                                              

FILING INSTRUCTIONS:

File this transmittal behind Part 1 in the front of the new Unified 
Federal (EEOICPA) Procedure Manual.

Distribution:  List No. 3:  All DEEOIC Employees

List No. 6:  Regional Directors, District Directors, Assistant 
District Directors, National Office Staff, and Resource Center Staff.

RELEASE – TRANSMISSION OF REVISED MATERIAL TO BE INCORPORATED INTO 
THE FEDERAL (EEOICPA) PROCEDURE MANUAL: CHAPTER 2-1000 ELIGIBILITY 
REQUIREMENTS FOR NON-CANCEROUS CONDITIONS. 



EEOICPA TRANSMITTAL NO. 11-04                                                                          July   
2011 

EXPLANATION OF MATERIAL TRANSMITTED:

This material is issued as procedural guidance to update the text of 
Unified Procedure Manual (PM) 2-1000 Eligibility Criteria for Non-
Cancerous Conditions. 

 This material replaces chapter 2-1000 of the EEOICPA Procedure 
Manual.  The new section should be filed behind PM chapter 2-
0900.  New text in the chapter outlines eligibility requirements 
to compensate claims for hearing loss based on toxic substance 
exposure. 

Rachel P. Leiton

Director, Division of 

Energy Employees Occupational Illness Compensation

                                                                                                                                                                              

FILING INSTRUCTIONS:

     Insert New Pages

Remove Old Pages                  Insert New Pages

Part    Chapter   Pages           Part     Chapter   Pages

  2      1000      TOC              2       1000      TOC

                  1-32                               1-34

                Exhibit 1                        Exhibit 1

                Exhibit 2                        Exhibit 2

File this transmittal behind EEOICPA Transmittal 11-01 in the front 
of the Federal (EEOICPA) Procedure Manual.

Distribution:  List No. 3:  All DEEOIC Employees

List No. 6:  Regional Directors, District Directors, Assistant 
District Directors, National Office Staff, and Resource Center Staff.

RELEASE – TRANSMISSION OF REVISED MATERIAL TO BE INCORPORATED INTO 
THE FEDERAL (EEOICPA) PROCEDURE MANUAL: CHAPTER 3-0900 DEBT 
LIQUIDATION  

EEOICPA TRANSMITTAL NO.11-06                                               September 2011  

EXPLANATION OF MATERIAL TRANSMITTED:

This material is issued to update, revise and replace Chapter 3-0900 
Debt Liquidation as follows:



·         Paragraph 4, Assessment of Charges, subparagraph c, 
Interest is revised as follows:

c.  Interest.  Interest is assessed at the rate in effect on the date 
of the final decision (unless the claimant has defaulted on a 
previous agreement).  The rate of interest assessed shall be the rate 
of the current value of funds to the United States Treasury as 
published in the Federal Register.  The Treasury Current Value of 
Funds Rate is posted on the U.S. Treasury website at:  
http://www.fms.treas.gov/cvfr/index.html.

 Exhibits 1 and 2, second and third demand letters, are revised 
as follows: 

·          The P.O. Box for remitting payments is revised to: 

U.S. Dept. of Labor 

DEEOIC

P.O. Box 77247 

Washington, DC 20013

·          The following “Notice to Customers Making Payment By 
Check” has been added to the end of the demand letters following the 
signature block:

Notice to Customers Making Payment by Check

When you provide a check as payment, you authorize us either to use information 
from your check to make a one-time electronic fund transfer from your account or to 
process the payment as a check transaction. When we use information from your check 
to make an electronic fund transfer, funds may be withdrawn from your account as 
soon as the same day we receive your payment. 

Privacy Act – A Privacy Act Statement required by 5 U.S.C. § 552a(e)(3) stating our authority for 
soliciting and collecting the information from your check, and explaining the purposes and routine uses 
which will be made of your check information, is available on internet site at: 
https://www.pccotc.gov/pccotc/index.htm , or call toll free at 1-866-945-7920 to obtain a copy by 
mail.  Furnishing the check information is voluntary, but a decision not to do so may require you to 
make payment by some other method.       

Rachel P. Leiton

Director, Division of 

Energy Employees Occupational Illness Compensation

                                                                                                                                                                              

FILING INSTRUCTIONS:

Replace the entire EEOICPA Unified PM Chapter 3-0900 Debt 
Liquidation.

File this transmittal sheet behind Part 3 in the front of the Unified 
Federal (EEOICPA) Procedure Manual.

Distribution:  List No. 3:  All DEEOIC Employees

List No. 6:  Regional Directors, District Directors, Assistant 
District Directors, National Office Staff, and Resource Center Staff



RELEASE – TRANSMISSION OF REVISED MATERIAL TO BE INCORPORATED INTO 
THE FEDERAL (EEOICPA) PROCEDURE MANUAL: CHAPTER 2-1900 REOPENING 
PROCESS. 

EEOICPA TRANSMITTAL NO. 12-01                                                         April 2012  

EXPLANATION OF MATERIAL TRANSMITTED:

This material is issued as procedural guidance to update, revise and 
replace the text of EEOICPA Procedure Manual (PM) Chapter 2-1900, 
Reopening Process.

This version removes content from the previous version of this 
Chapter which was not relevant to the reopening process; including 
the following: 

 Section 5, District Director Communications About a FAB 
Decision. 

Also incorporates changes that have arisen since last publication of 
Chapter 2-1900, Reopening Process; to include:

 Provides additional guidance on referral for Reopening action 

 Revised to clarify the handling of claimant’s non-specific 
correspondence, and insufficient evidence for reopening. 

 Expands description of a Director’s Order and its components 

 Gives additional information regarding the content of a Denial 
of Reopening Request. 

Rachel P. Leiton  

Director, Division of 

Energy Employees Occupational Illness Compensation

                                                                                                                                                                              

FILING INSTRUCTIONS:

File this transmittal behind Part 1 in the front of the new Unified 
Federal (EEOICPA) Procedure Manual.

Distribution:  List No. 3:  All DEEOIC Employees

List No. 6:  Regional Directors, District Directors, Assistant 
District Directors, National Office Staff, and Resource Center Staff.

RELEASE – TRANSMISSION OF REVISED MATERIAL TO BE INCORPORATED INTO 
THE FEDERAL (EEOICPA) PROCEDURE MANUAL: CHAPTER 0-0100, Introduction. 

EEOICPA TRANSMITTAL NO. 12-02                                                            March 2012  



EXPLANATION OF MATERIAL TRANSMITTED:

This material is issued as procedural guidance to update, revise and 
replace the text of EEOICPA Procedure Manual (PM) Chapter 0-0100, 
Introduction.

Incorporates changes that have arisen since last publication of PM 
Chapter 0-0100, Introduction; including the following: 

 This material outlines the updated Office of Workers’ 
Compensation Programs (OWCP) organizational structure. 

 Updates DEEOIC personnel and office location changes. 

 Provides greater detail regarding the responsibilities of the 
Policies, Regulations and Procedures Unit. 

Rachel P. Leiton  

Director, Division of 

Energy Employees Occupational Illness Compensation

                                                                                                                                                                              

FILING INSTRUCTIONS:

File this transmittal behind Part 1 in the front of the new Unified 
Federal (EEOICPA) Procedure Manual.

Distribution:  List No. 3:  All DEEOIC Employees

List No. 6:  Regional Directors, District Directors, Assistant 
District Directors, National Office Staff, and Resource Center Staff.

RELEASE – TRANSMISSION OF REVISED MATERIAL TO BE INCORPORATED INTO 
THE FEDERAL (EEOICPA) PROCEDURE MANUAL: CHAPTER 2-1700, FAB Review 
Process. 

EEOICPA TRANSMITTAL NO. 13-01                                                            December   
2012

EXPLANATION OF MATERIAL TRANSMITTED:

This material is issued as procedural guidance to update, revise and 
replace the text of EEOICPA Procedure Manual (PM) Chapter 2-1700, FAB 
Review Process. This version includes content previously part of 
Chapter 2-1800, FAB Decisions, including the following: 

 Section 6, Objections and Review of the Written Record 

 Section 7, Hearing Requests 

 Section 8, Conduct of the Hearing 

 Section 9, Post Hearing Actions 



Additionally, the following exhibits have been removed from the 
previous version of Chapter 2-1700, FAB Review Process:

·        Sample Cover Letter, Partial Acceptance/Partial Denial 
Recommended Decision

·        Sample Waiver, Partial Acceptance/Partial Denial Recommended 
Decision

They have been replaced by the following exhibits: 

 Exhibit 1, Sample Acknowledgement Letter, Review of the Written 
Record 

 Exhibit 2, Sample Acknowledgement Letter, Hearing 

 Exhibit 3, Sample Hearing Notice to Claimant Who Filed an 
Objection 

 Exhibit 4, Sample Hearing Notice to Claimant Who Did Not File an 
Objection 

 Exhibit 5, Waiver of Rights to Confidentiality 

 Exhibit 6, Waiver of Rights to Confidentiality (Media) 

 Exhibit 7, Sample hearing Script 

Finally, this version also incorporates changes that have arisen 
since last publication of Chapter 2-1700, FAB Review Process, to 
include:

 Provides additional guidance on handling of Recommended 
Decisions, Final Decisions and Remand Orders returned by the 
Postal Service. 

 Outlines handling of claims of non-responsive claimants 

 Gives additional information regarding steps taken By FAB after 
new medical evidence is received. 

Rachel P. Leiton  

Director, Division of 

Energy Employees Occupational Illness Compensation

                                                                                                                                                                              

FILING INSTRUCTIONS:

File this transmittal behind Part 1 in the front of the new Unified 
Federal (EEOICPA) Procedure Manual.

Distribution:  List No. 3:  All DEEOIC Employees

List No. 6:  Regional Directors, District Directors, Assistant 
District Directors, National Office Staff, and Resource Center Staff.



PM Part 0 – Overview

0-0100 Introduction

TABLE OF CONTENTS

Paragraph and Subject                Page  Date   Trans. No.

Chapter 0-0100 Introduction

     Table of Contents  . . . . . .    i    04/12     12-02     

  1  Purpose and Scope  . . . . . .    1    04/12     12-02     

  2  The EEOICPA  . . . . . . . . .    1    04/12     12-02     

  3  Organization . . . . . . . . .    2    04/12     12-02     

  4  Responsibilities . . . . . . .    2    04/12     12-02     

  5  Training . . . . . . . . . . .    7    04/12     12-02     

  6  Jurisdiction . . . . . . . . .    9    04/12     12-02     

Exhibits

  1  Jurisdictional Map and DEEOIC

       District Office Addresses. .         04/12     12-02     

1.   Purpose and Scope.  This chapter provides an overview of the 
Energy Employees Occupational Illness Compensation Program Act 
(EEOICPA) and the structure of the Division of Energy Employees 
Occupational Illness Compensation (DEEOIC).  It also addresses the 
relationships between DEEOIC and the Office of Workers' Compensation 
Programs (OWCP), the various components of the DEEOIC, and training 
for DEEOIC employees.

2.   The EEOICPA.  The EEOICPA, as amended, 42 U.S.C. § 7384 et seq., 
was enacted as Title XXXVI of the Floyd D. Spence National Defense 
Authorization Act for Fiscal Year 2001, Public Law 106-398.  The Act 
as amended has two parts, Part B and Part E.  On October 28, 2004, 
the President signed into law an amendment that repealed Part D of 
the EEOICPA and created a new program called Part E.  The amendment 
gives the Department of Labor the responsibility for administering 
this new program.

The amendment grants covered Department of Energy (DOE) contractor 
employees compensation based on the level of their impairment and/or 
wage-loss, if they develop an illness as a result of exposure to a 
toxic substance at a DOE facility.  Medical benefits will also be 
available to qualifying employees for treatment and care of the 
accepted covered illness.  Eligible survivors may receive 
compensation, if the employee’s death was aggravated, contributed to, 



or caused by the covered illness.

a.   Part B.  The purpose of Part B is to provide a lump sum payment 
of $150,000 and medical benefits as compensation to covered employees 
suffering from occupational illnesses incurred as a result of their 
exposure to radiation, beryllium, or silica while in the performance 
of duty for the DOE and certain of its vendors, contractors and 
subcontractors.

The legislation also provides for the payment of compensation to 
certain survivors of these covered employees, as well as for payment 
of a smaller lump sum of $50,000 to individuals or their survivors 
who were determined to be eligible for compensation under Section 5 
of the Radiation Exposure Compensation Act (RECA).  Compensation for 
individuals with beryllium sensitivity is limited to medical 
monitoring and medical benefits.

b.   Part E.  The purpose of Part E is to provide variable amounts of 
compensation to DOE contractor employees or to their survivor(s) 
where it is at least as likely as not that exposure to a toxic 
substance while employed at a covered facility was a significant 
factor in aggravating, contributing to or causing the employee’s 
illness or death.  Variable amounts of compensation up to an 
aggregate total of $250,000 (for the employee and any survivors) are 
determined based on causation, wage-loss, and impairment. 

3.   Organization.  This paragraph describes the structure and 
authority of the National, Regional, and District Offices (DOs).  
OWCP has six divisions, of which DEEOIC is one. (The others are the 
Division of Federal Employees’ Compensation; the Division of 
Longshore and Harbor Workers' Compensation; the Division of Coal Mine 
Workers' Compensation; the Division of Planning, Policy, and 
Standards; and the Division of Technology and Standards (DTS).

a.   Regional Director.  OWCP Programs, in each of its six regions, 
are administered by a Regional Director (RD), who reports to the 
Director for OWCP.

b.   District Director.  DEEOIC has four DOs, which are located in 
Jacksonville, Florida; Cleveland, Ohio; Denver, Colorado; and 
Seattle, Washington.  Each DO is managed by a District Director (DD), 
who reports to the RD.  (Exhibit 1 contains a list of addresses, 
telephone numbers, and fax numbers for the DOs.)

4.   Responsibilities.  This paragraph describes the roles of the 
various components within the DEEOIC.

a.   District Offices.  Within each DO there are a variety of roles:

(1)  Claims Functions.  Supervisory Claims Examiners manage 
units of Senior Claims Examiners, Journey Level Claims 
Examiners and Claims Examiners (CEs).  Staff in these units 
adjudicate claims, authorize compensation and medical 
benefits, respond to inquiries from interested parties, and 
maintain case files.



(2)  Fiscal Operations.  Fiscal Officers (FOs) are 
designated for each DO.  The primary responsibility of 
these individuals is to ensure the integrity of the 
compensation payment process.  The FO is also responsible 
for monitoring financial management records and serves as 
the DO point of contact for medical billing issues.

(3)  Medical Referrals.  DEEOIC uses the services of a 
contractor to assist in obtaining medical opinions on a 
range of issues including causation, impairment, wage-loss, 
etc. The contractor is also responsible for the scheduling 
of second opinion medical examinations. Within each DO, a 
designated District Medical Scheduler is responsible for 
coordinating case referrals with the contractor.  

(4)  Mail and File.  Personnel in this area open, sort and 
place mail, compile case files, retire case records 
according to established schedules, and transfer case files 
in and out of the DO.

(5)  Contact and Technical Assistance.  Customer Service 
Representatives are responsible for answering phones, 
referring calls within the DO and responding to general 
inquiries.  Technical assistants are responsible for 
providing technical guidance and assistance to DO personnel 
and maintaining liaison with organizations outside the DO.

b.   National Office (NO).  The Director of DEEOIC has final 
authority to manage and administer the program.  With the exception 
of the FAB Chief, who reports directly to the Director, the Deputy 
Director supervises the DEEOIC Branch Chiefs and serves as the Acting 
Director in the Director's absence.  Under the immediate jurisdiction 
of the Director and Deputy Director are the: 

 (1) Policy Branch.  Personnel in the Policy Branch consist 
of the Policy, Regulations and Procedures Unit (PRPU), 
Secondary Claims Examiner (CE2) Unit, and the Medical, 
Health & Science Unit (MHSU).

(a) The Policy, Regulations and Procedures Unit (PRPU) 
develops program policies and procedures to carry out 
the functions of the DEEOIC. In particular, PRPU 
staff:

(i) Prepare and maintain the program’s Procedure 
Manual and issue program Bulletins or Circulars, 
which entail significant coordination with the 
Office of the Solicitor for the Department of 
Labor, especially with regard to statutory and 
regulatory changes;

(ii) Conduct accountability reviews; 

(iii) Participate in the development of training 



materials; 

(iv) Handle functions relating to employment 
verification and records, including the tracking 
of covered time frames for employment; 

(v) Review memoranda to the Director submitted by 
the Final Adjudication Branch (FAB) and DO 
requesting the reopening of a claim or the 
vacating of a FAB decision based upon new and/or 
relevant evidence, by reviewing the case record 
and making a determination whether a reopening of 
the claim or the vacating of a FAB decision is 
warranted. The Director or the appropriately 
designated authority issues a denial letter to 
the party requesting the reopening; or a 
Director’s Order to the FAB or DO, setting the 
FAB decision or FAB Remand Order aside and 
outlining the course of action required to 
resolve the issue(s).

(vi) Issue decisions regarding overpayments. 

(b) The Secondary Claims Examiner (CE2) Unit handles 
DO development and adjudication required while a case 
is pending review at the FAB.  The CE2 Unit only 
adjudicates issues that are outside the scope of the 
issue(s) being addressed by the FAB.  In particular, 
CE2 staff:

(i) Conduct all necessary development on  
outstanding claim elements not related to the 
recommended decision (RD) currently in front of 
the FAB for review, and appropriately reflecting 
those actions in the Energy Compensation System 
(ECS)for the duration of the FAB review process;

(ii) Prepare a memorandum for the case file 
explaining what development actions have been 
taken and what future actions are required to 
address any outstanding issues; and

(iii) Issue an RD whenever the case record 
contains enough evidence on file to support an RD 
on any of the outstanding claim elements. 

(c) The Medical, Health & Science Unit (MHSU) consists 
of a Medical Director, Health Physicists, Industrial 
Hygienists, Epidemiologist/Toxicologist, and support 
personnel. The MHSU function includes the following: 

(i) Review, research and respond to case 
referrals from the FAB, DOs and PRPU. Serve as 
the DEEOIC technical experts on medical, 
radiological, and toxicological causation and 



exposure issues; and

(ii) Serve as the liaison between the National 
Institute for Occupational Safety and Health 
(NIOSH) and DEEOIC on all dose reconstruction 
related issues.     

(2)  Branch of Outreach and Technical Assistance (BOTA).  
Personnel in the BOTA are responsible for technical 
assistance and outreach activities, including developing 
informational materials and maintaining the Web page.  In 
particular, BOTA staff:

(a) Develop and conduct training for DEEOIC staff; 

(b)  Manage the program’s priority correspondence 
activity, including Freedom of Information Act (FOIA) 
requests; preparing responses for the Secretary of 
Labor; Office of Congressional and Intergovernmental 
Affairs; OWCP Director, and the Director of the 
DEEOIC; 

(c)  Facilitate development of comprehensive outreach 
plans; including local outreach by Resource Centers; 
monitor and approve outreach expenses, and conduct and 
arrange outreach events; and

(d)  Promote and maintain cooperative relations with 
individuals and groups having EEOICPA interests 
through technical assistance and public relations 
activities.

(3)  Branch of Automated Data Processing Systems (BAS).  
Members of this Branch provide data processing and payment 
systems support services for the DEEOIC.  In particular, 
the Branch is responsible for:

(a) Developing and maintaining activities related to 
ECS;

(b) Providing statistical reports and data;

(c) Providing overall computer services;

(d) Overseeing medical and compensation system issues; 
and

(e) Coordinating activities of the bill processing 
agent.

(4)         Management Unit. Members of this unit 
support the efficient operations of the DEEOIC by 
providing the following functions: 

(a)         Oversee DEEOIC budget and ensure that 
budget limitations are not exceeded; 

(b)         Monitor and manage personnel and 



procurement actions; and 

(c)         Provide administrative support to the 
Director and the Deputy Director. 

c.   Final Adjudication Branch (FAB).  Personnel in this Branch are 
responsible for issuing all final decisions under the EEOICPA, except 
for decisions on overpayments.  The FAB also processes all objections 
by holding oral hearings or reviewing the written record.  FAB 
representatives issue final decisions that affirm, remand, or reverse 
recommended decisions issued by the DEEOIC DOs.

A FAB Office is located in Washington, D.C., and a FAB unit is co-
located with, but independent from, each of the four DOs.  The 
manager of each FAB DO reports to the FAB Chief.  (Exhibit 1 contains 
a list of addresses, telephone numbers, and fax numbers for the 
FABs.)

5.   Training.  This paragraph describes the information new 
employees need and addresses the kinds of training OWCP provides to 
its employees.

a.   Orientation.  The RD and/or DD provide orientation for all new 
employees in their respective DOs.  This orientation includes the 
following topics:

(1) Organization of the DO, the Regional Office, and OWCP.

(2)  Mission and objectives of the DEEOIC;

(3)  General description of duties;

(4)  Staffing pattern, chain of command;

(5)  Floor plan/physical layout of office, unit locations, 
emergency procedures, office security, etc.;

(6)  Mail handling, paper and case flow;

(7)  Working hours, breaks, lunch hour, sick and annual 
leave arrangements, flextime, telephone use, overtime 
authorization, etc.;

(8)  Introduction to staff;

(9)  Reference materials; and

(10) Role of partner agencies, e.g. National Institute for 
Occupational Safety and Health (NIOSH), Department of 
Energy (DOE), Department of Justice (DOJ), Resource 
Centers, etc.

b.   Courses.  Three formal training courses have been developed for 
the DEEIOC staff.  These include:

(1)  All Staff Members Orientation.  This is a course 
designed by each DO to explain the basic concepts of the 
EEOICPA.

(2)  Claims Examiner Course.  CEs, Journey level CEs, 



Senior CEs, Supervisors, and FAB Representatives take this 
course.  

It is delivered in a classroom or through self-
instructional format.  A resource person is available to 
respond to questions if the self-instructional format is 
used.  

The course, which requires about two weeks to complete, is 
designed to explain the claims adjudication process and to 
develop case management skills.

(3)  Secondary Training.  Additional training is provided 
to all claims personnel to address developing needs of the 
program (e.g., complex medical terminology/issues, 
facilities lists, additions to the Special Exposure Cohort 
(SEC), precedent-setting decisions, Resource Centers). This 
training may include advanced CE and FAB training.  In 
addition, training in ECS is available.

6.   Jurisdiction.  This paragraph describes the jurisdiction of the 
four DEEOIC DOs.  The DO that handles a claim is determined by where 
the employee last worked as a covered employee. A DO acquires 
jurisdiction if the last covered facility is/was located within the 
geographical area it serves.  (Exhibit 1 contains a DEEOIC DO 
Jurisdictional Map.)

a.   Survivor Claims.  This rule applies to claims from survivors as 
well as those brought by the employee.  

b.   Uranium Workers.  Normally, all claims for uranium workers (or 
their survivors) who may have been awarded benefits under Section 5 
of the Radiation Exposure Compensation Act (RECA) are within the 
jurisdiction of the Denver DO.  (However, if a worker filed for both 
RECA Section 5 and silicosis benefits, and the Nevada Test Site was 
the last place of employment, the case would go to the Seattle DO 
rather than the Denver DO).

Exhibit 1: Jurisdictional Map and DEEOIC District Office Addresses
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1.              Purpose and Scope.  This chapter summarizes the 
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provisions and requirements of the Energy Employees Occupational 
Illness Compensation Program Act (EEOICPA or Act) and addresses its 
coverage. 

2.   Provisions of EEOICPA.

a.   Requirements for Part B Eligibility.  A covered employee must 
satisfy criteria of eligibility for at least one of the following 
compensable categories under Part B:

(1)  Beryllium sensitivity or chronic beryllium disease 
resulting from exposure to beryllium in the performance of 
duty.

(2)  A specified cancer if the employee was a member of the 
Special Exposure Cohort (SEC).

(3)  A non-specified cancer if the employee incurred a 
cancer that is at least as likely as not related to 
radiation exposure from employment at a covered facility.

(4)  Chronic silicosis resulting from exposure to silica 
from covered employment at a Department of Energy (DOE) 
facility in Nevada or Alaska, aggregating at least 250 work 
days during the mining of tunnels for tests or experiments 
related to atomic weapons.

(5)  The U.S. Attorney General has determined entitlement 
to an award of $100,000 under Section 5 of the Radiation 
Exposure Compensation Act (RECA).

b.   Requirements for Part E Eligibility.  A covered employee must 
establish that it is at least as likely as not that exposure to a 
toxic substance while employed at a DOE facility by a DOE contractor 
or subcontractor was a significant factor in aggravating, 
contributing to or causing the employee’s illness or death.

c.   Medical Care.  An employee who meets the statutory conditions of 
coverage is entitled to medical care consisting of services, 
appliances, and supplies prescribed or recommended by a qualified 
physician considered likely to cure, give relief, or reduce the 
degree or the period of that condition.  Provider charges associated 
with the treatment of an accepted medical condition are paid from the 
compensation fund and are subject to a fee schedule.

d.   Monetary Compensation under Part B.  An eligible employee or 
survivor is entitled to receive a lump sum payment of $150,000, if 
found eligible under Part B of the EEOICPA.  An eligible uranium 
worker or survivor is eligible for a lump sum payment of $50,000.  

e.   Monetary Compensation under Part E.  Maximum compensation up to 
 $250,000 is determined based on causation, wage loss, and 
impairment. 

(1) Employee Benefits: Covered employee is eligible for 
compensation up to $250,000 based on wage loss and/or 



impairment. 

(a) Wage loss is based on the number of calendar   
years that the employee was unable to work or 
sustained a reduction in wages as a result of the 
covered illness.  Wage loss compensation is payable 
for qualifying years of lost wages occurring prior to 
the employee’s normal Social Security retirement age, 
determined by the employee’s date of birth.  

(b) Impairment is a loss, loss of use, or derangement 
of any body part, organ system or organ functionality 
as it affects the whole body, as a result of the 
covered illness.  An impairment rating is performed 
once the employee has reached Maximum Medical 
Improvement (MMI) (i.e., the covered illness is 
stabilized and is unlikely to improve with or without 
additional medical treatment). 

(2)  Survivor Benefits: The survivor is eligible for 
compensation in the amount of up to $125,000 if the covered 
illness aggravated, contributed to, or caused the 
employee’s death. 

(a)  Wage Loss: The survivor may be entitled up to an 
additional $25,000 or $50,000 depending upon the 
amount of calendar years over 10 years that the 
deceased covered employee experienced compensable wage 
loss prior to his or her normal Social Security 
retirement age. 

(b)  Impairment: In general, the survivor is not 
entitled to impairment benefits under Part E.

f.   Survivor Eligibility under Part B.  In the event of the death of 
an eligible employee, the Act provides for the disbursement of 
compensation in order of precedence and in proportion to the number 
of eligible survivors. The order of precedence is spouse, child, 
parent, grandchild, then grandparent. 

g.   Survivor Eligibility under Part E. The only survivors eligible 
for benefits are the spouse, or children of the covered employee who 
are under the age of 18 years at the time of the employee’s death, or 
under the age of 23 years and a full time student at the time of the 
employee’s death, or any age and incapable of self-support at the 
time of the employee’s death. In limited circumstances, a spouse may 
elect to receive the compensation to which an employee would have 
been eligible prior to death.

h.   Third Party Liability.  With the exceptions listed below, where 
an employee's compensable illness or death results from circumstances 
creating a legal liability on some party other than the United 
States, the cost of compensation and other benefits paid by the OWCP 
must be offset to reflect any settlement obtained.  Exceptions 



include the following:

(1)  Workers compensation benefits are not offset under 
Part B; and

(2)  Insurance policy payments made to an employee or 
eligible surviving beneficiary, where the employee or 
eligible surviving beneficiary has purchased the policy, 
are not offset.

i.   Coordination of Benefits with State Workers’ Compensation 
(SWC).  When a claimant has received benefits from a state workers’ 
compensation program for the same covered illness(es) to which he or 
she is to be awarded compensation under Part E, this requires a 
reduction in the award.  Exceptions to this reduction include the 
following:

(1)  Medical and vocational rehabilitation benefits 
received from SWC for the same covered illness(es) are not 
included in the reduction;

(2)  The claimant has received SWC benefits for both a 
covered and a non-covered illness as a result of the same-
work related incident; these benefits also will not be 
included in the reduction; and

(3)  Reasonable costs in obtaining SWC benefits incurred by 
the claimant, such as but not limited to attorney’s fees 
and specific itemized costs of suits, are not included in 
the reduction.
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1.              Purpose and Scope.  This chapter describes the 
commitment of the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) to serving its internal and external customers 
with excellence. 



a.   Internal Customers.  These include but are not limited to 
National Office staff, District Office staff, and Resource Center 
employees.

b.   External Customers.  These include but are not limited to 
claimants, authorized representatives, attorneys, advocacy groups, 
congressional officials, contractors, and other external agents who 
have a vested interest in the claims process.

2.   DEEOIC Standards for Customer Service.  The highest level of 
customer service is expected in all dealings with individuals 
conducting business with and within the DEEOIC.  All staff are 
expected to be courteous, professional, flexible, honest and 
helpful.  The program's Operational Plan includes standards for the 
performance, responsiveness and timeliness of customer service.  
DEEOIC's Customer Service Goals include the following:

a.   Customers.  DEEOIC customers are satisfied with our services;

b.   Services.  DEEOIC services are delivered to customers in a 
timely and accurate manner; and

c.   Planning and Development.  Customer needs are integrated into 
program planning and product development.

3.   Telephone Communications.  DEEOIC staff talk to claimants, 
authorized representatives, health care providers, employer 
organizations, resource center personnel, governmental organizations, 
and others on a daily basis.  

a.   Telephone Skills.  Effective telephone skills are one of 
the keys to providing accurate, courteous, and timely 
information to callers.  These skills include but are not 
limited to the following:

(1)  Answer the telephone promptly;

(2)  Identify the caller’s needs; 

(3)  Handle inquiries in a professional and pleasant (non-
defensive) manner; 

(4)  Provide prompt, informative responses; 

(5)  Keep conversations brief but provide accurate, 
courteous, and timely information; and

(6)  Give callers an accurate estimate of when a return 
call will be attempted, if necessary.

b.   Inquiries Directed to Resource Centers.  Resource Centers (RCs) 
are situated in key geographic locations throughout the United States 
to provide assistance and information to the DEEOIC claimant 
community and other interested parties.  The RCs play a limited but 
valuable role in the claims process and their duties include the 
following:

(1)  Provide information on claims process and program 



procedures to the DEEOIC claimant community;

(2)         Assist claimants in the completion of the 
necessary claim forms;

(3)         Take initial employment verification steps 
for  all new EEOICPA claims filed with the RC; 

(4)         Conduct occupational history development for 
certain employees; and 

(5)  Provide case-specific information and clarification to 
claimants and authorized representatives.  

(6)  Educate and assist the claimants regarding impairment 
and wage loss benefits on cases with positive causation 
determinations. 

(7)  Conduct medical provider outreach to assist in medical 
bill payment enrollment and resolve billing issues.

(8)         Provide medical bill payment assistance to 
claimants. 

(9)         For more information about the RCs, see 
EEOICPA PM 2-0200.

c.   Telephone Management System (TMS).  The TMS feature in the 
Energy Case Management System (ECMS) allows the ECMS user to 
memorialize telephone conversations, place and obtain telephone 
messages within the system.  TMS also provides a mechanism by which 
incoming and outgoing telephone contact on a given case file is 
tracked and maintained.  

(1)         The person who answers the phone must create 
the phone record in ECMS, unless the call is immediately 
transferred to another person and that person picks up the 
phone and speaks with the caller.  The second person then 
becomes responsible for creating the phone message record 
in ECMS/TMS. 

(a) In the first circumstance, the first person must 
record the incoming call by recording the caller’s 
name, return phone number, the reason for the call, 
mark that the call has not been completed, and assign 
an ECMS user to return the phone call in ECMS/TMS for 
that specific case record. 

(b) In the second circumstance, where the call is 
transferred to another person who picks up the phone 
and speaks with the caller, that second person is to 
create the automated ECMS/TMS phone message record 
providing a brief description of the phone call 
discussion and that it was completed.

(2)  The person transferring the call must ensure that the 
call is picked up so that the caller is not inadvertently 



dropped or transferred to a voicemail message.

(3)  Callers may be transferred to voicemail only with the 
caller’s explicit knowledge and consent.

(4)  Rules describing the types of calls that must be 
entered and tracked in ECMS/TMS are described in EEOICPA PM 
2-2000.

4.   Written Communications.  DEEOIC staff must use good writing 
skills in all correspondence.  Letters must be clear, concise, 
instructional, accurate, and tailored.  Specific skills include:

a.   Considering the Reader.  Use language that the reader can 
understand and customize the correspondence accordingly, specifically 
for that reader.  Avoid using abbreviations in the body of the 
correspondence, unless they have been written out at the beginning of 
the correspondence;

b.   Checking for Errors.  Review correspondence before issuance to 
eliminate grammatical, spelling, template or other technical errors;

c.   Choosing the Mode of Expression.  Use natural and non-
adversarial wording.  To the extent possible, write politely, 
conversationally and employ commonly used words;

d.   Making Documents Visually Appealing.  Present text in a way that 
highlights the main points to be communicated.  Use bullets or 
numbered lists when providing instructions or identifying 
deficiencies.  Avoid lengthy narrative explanations or too much usage 
of underlining or bolding of the text in the correspondence; and

e.   Tailoring the Letter to the Issue at Hand.  Do not use lengthy, 
“laundry list” template letters when only certain information is 
being requested or provided.  Identify what evidence has been 
submitted and the additional information that is needed in order to 
proceed with the adjudication of the claim in a timely manner.
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1.   Purpose and Scope.  This chapter describes the communications 
and directives system used by the Division of Energy Employees 



Occupational Illness Compensation (DEEOIC).  It focuses on the 
structure of the Procedure Manual governing claims under the Energy 
Employees Occupational Illness Compensation Program Act (EEOICPA or 
Act), and addresses its relationship to the Program's other written 
directives.  

2.   Directives.  The publications relating to the EEOICPA include 
both external and internal releases, as follows:

a.   External Directives.  These may consist of either legal or 
informational releases.

(1)  The   Federal Register   contains “Notices” and “Rules” 
pertaining to new or revised policy.  

(a) “Notices” in the Federal Register advise the 
public of proposed changes and invite comments on 
them. 

(b) “Rules” in the Federal Register state the 
regulations adopted by the program.

(2)  Pamphlets and notices inform the public of the 
availability of EEOICPA benefits.

b.   Internal Directives.  There are three categories of directives; 
they are permanent (unless superseded), time-limited, and 
informational.

(1)  Permanent directives include the following:

(a) EEOICPA Procedure Manual (PM), which is updated by 
transmittals.

(b) Other guides, including the DOL Correspondence 
Guide (DLMS Handbook 1-2); the GPO Style Manual; 
Program Memoranda; and the Energy Case Management 
System (ECMS) Users Manual which provides users and 
operators of the ECMS with guidelines for interacting 
with the system.

(2)  Time-limited directives are issued as Bulletins.  They 
may involve changes to procedures, special reports, or 
pilot programs.  A Bulletin is effective until it is 
superseded by the PM or an updated Bulletin. 

(3)  Informational directives are issued as Circulars and 
do not require specific action.  They are used to meet the 
following objectives:

(a) To announce personnel changes, upcoming events or 
activities, or other items of informational value; 

(b) To call attention to standing instructions or 
performance standards that may require compliance or 
improvement; 

(c) To announce proposed plans or anticipated program 



changes; or 

(d) To inform District Offices (DOs) of the activities 
and interests of the National Office.  

3.   Procedure Manual.  The EEOICPA PM is accessible to all 
interested parties within and outside of the DEEOIC.

a.   Part 0, Overview.  This part provides an introduction to the 
EEOICPA, the program that administers it, and the directives issued 
to implement it.  This section also provides employees with general 
information about program operations and the organizational structure 
of OWCP.

b.   Part 1, Mail and Files.  This part addresses the jurisdiction 
over cases and the movement of mail and case files within the DO.  It 
also discusses how to create, maintain, transfer and retire case 
files.

c.   Part 2, Claims.  This part establishes policies, guidelines and 
procedures for developing, adjudicating and managing claims under the 
EEOICPA.

d.   Part 3, Fiscal.  This part establishes policies, guidelines and 
procedures for all fiscal issues.

4.   Maintenance and Revision.  EEOICPA Transmittals update the 
EEOICPA PM and are to be filed and cited in the following manner:

a.   Filing Instructions.  The PM is subdivided into and maintained 
in separate volumes or binders by part, chapter, and paragraph.  For 
each transmittal:

(1)  Remove and destroy any material identified as 
superseded or obsolete.

(2)  File the new material in accordance with the 
instructions contained in the transmittal.

(3)  File the transmittal behind the latest "Checklist" of 
all PM pages currently in effect.  It is located in front 
of the PM.

b.   Citations to the PM.  The EEOICPA PM has four parts, as 
described in paragraph 3 above.  Each part consists of several 
chapters, which in turn are divided into paragraphs, subparagraphs, 
and sometimes sub-subparagraphs.  Chapters and paragraphs should be 
cited as follows:

Citation to a part of the PM:  Federal (EEOICPA) PM Part 1

Citation to a chapter:  Federal (EEOICPA) PM 1-100

Citation to a paragraph:  Federal (EEOICPA) PM 1-100.1

Citation to a subparagraph:  Federal (EEOICPA) PM 1-100.1a

Citation to a sub-subparagraph:  Federal (EEOICPA) PM 1-100.1a(1)   
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1.   Purpose and Scope.  The purpose of this chapter is to define the 
most commonly used terms in the administration of the Energy 
Employees Occupational Illness Compensation Program Act (EEOICPA).  
The chapter also identifies the abbreviations and acronyms for those 
terms (Exhibit 1) and provides a listing of the forms used in the 
program (Exhibit 2).

2.   Definitions.  This section defines the principal terms used in 
the Energy Employees Occupational Illness Compensation Program Act 
(EEOICPA) Procedure Manual (PM).

a.   Act or EEOICPA means the Energy Employees Occupational Illness 
Compensation Program Act of 2000, as amended, 42 U.S.C. § 7384 et 
seq.

b.   Atomic Weapon means any device utilizing atomic energy, 
exclusive of the means for transporting or propelling the device 
(where such means is a separable and divisible part of the device), 
the principal purpose of which is for use as, or for development of, 
a weapon, a weapon prototype, or a weapon test device.

c.   Atomic Weapons Employee means: 

(1)  An individual employed by an atomic weapons employer 
(AWE) during a period when the employer was processing or 
producing, for the use by the United States, material that 
emitted radiation and was used in the production of an 
atomic weapon, excluding uranium mining and milling; or

     (2)  An individual employed:

(a) At a facility that the National Institute for 
Occupational Safety and Health (NIOSH), in its report 
dated November 2002 and titled “Report on Residual 
Radioactive and Beryllium Contamination at Atomic 
Weapons Employer Facilities and Beryllium Vendor 
Facilities,” or any update, indicated had a potential 
for significant residual contamination outside of the 



period described in subparagraph (1) of this 
definition; 

(b) By an atomic weapons employer or subsequent owner 
or operator of a facility referenced in subparagraph 
(1) of this definition; and 

(c) During a period reported by NIOSH, in its report 
dated November 2002 and titled “Report on Residual 
Radioactive and Beryllium Contamination at Atomic 
Weapons Employer Facilities and Beryllium Vendor 
Facilities,” or any update to that report, to have a 
potential for significant residual radioactive 
contamination.  This will be identified on the 
Department of Energy (DOE) facility database as the 
“residual contamination” period.

d.   Atomic Weapons Employer (AWE) means any entity, other than the 
United States, that:

(1)  Processed or produced, for use by the United States, 
material that emitted radiation and was used in the 
production of an atomic weapon, excluding uranium mining 
and milling; and

(2)  The Secretary of Energy has designated as an AWE for 
purposes of the Act.

e.   AWE Facility means a facility, owned by an AWE, that is or was 
used to process or produce, for use by the United States, material 
that emitted radiation and was used in the production of an atomic 
weapon, excluding uranium mining or milling.
f.   Attorney General means the Attorney General of the United States 
or the United States Department of Justice (DOJ).

g.   Average Annual Wage (AAW) means four times the average quarterly 
wages of a covered Part E employee for the 12 quarters preceding the 
quarter during which the employee first experienced wage loss due to 
exposure to a toxic substance at a DOE facility or RECA section 5 
facility, excluding any quarters during which the employee was 
unemployed.

Being “retired” is not equivalent to being “unemployed”; therefore, 
quarters during which an employee had no wages because of retirement 
will be included in the AAW calculation.

h.   Benefit or Compensation means the money the United States 
Department of Labor (DOL) pays to or on behalf of either a covered 
employee under Part B, or a covered DOE contractor employee under 
Part E, from the Energy Employees Occupational Illness Compensation 
Fund. These terms may also include any other amount paid out of the 
Fund for medical benefits including but not limited to medical 
treatment, monitoring, examinations, services, appliances and 
supplies.  



i.   Beryllium Sensitization or Sensitivity means that the individual 
is sensitized to beryllium as demonstrated by any of the following:

(1)  An abnormal beryllium lymphocyte proliferation test 
(LPT) or an abnormal lymphocyte transformation test (LTT) 
on either blood or lung lavage cells as interpreted by a 
medical doctor, for Part B and Part E claims;

(2)  A positive physician panel determination as specified 
in section 7385s-4(b), for Part E claims only; or

(3)  A determination that it is at least as likely as not 
that exposure to beryllium at a DOE facility or a RECA 
section 5 facility was a significant factor in aggravating, 
contributing to, or causing the beryllium sensitization or 
sensitivity; and it is at least as likely as not that the 
exposure to beryllium was related to employment at a DOE 
facility or a RECA section 5 facility as specified in 
sections 7385s-4(c) and 7385s-5(a), for Part E claims only.

j.   Beryllium Vendor means any of the corporations and named 
predecessor corporations designated as beryllium vendors in section 
7384l(6)(A)-(I) of the EEOICPA, and also those facilities designated 
as beryllium vendors in the list published in the Federal Register by 
the Department of Energy.

k.   Bioassay means the determination of the kind, quantity, 
concentration, or the location of radioactive material in the human 
body, whether by direct measurement or by analysis, and the 
evaluation of radioactive material excreted, eliminated, or removed 
from the body.

l.   Chronic silicosis means a non-malignant lung disease as 
demonstrated by any of the following:

(1)  The initial occupational exposure to silica dust 
preceded the onset of silicosis by at least 10 years and a 
written diagnosis of silicosis is made by a medical doctor 
and is accompanied by:

(a)  A chest radiograph, interpreted by an individual 
certified by the National Institute for Occupational 
Safety and Health as a B reader, classifying the 
existence of pneumoconiosis of category 1/0 or higher;

(b)  Results from a computer assisted tomograph or 
other imaging technique that are consistent with 
silicosis; or

(c)  Lung biopsy findings consistent with silicosis.

          This evidence holds true for Part B and Part E claims;

(2)  A positive physician panel determination as specified 
in section 7385s-4(b), for Part E claims only; or

(3)  A determination that it is at least as likely as not 



that exposure to silica at a DOE facility or a RECA section 
5 facility was a significant factor in aggravating, 
contributing to, or causing the chronic silicosis; and it 
is at least as likely as not that the exposure to silica 
was related to employment at a DOE facility or a RECA 
section 5 facility as specified in sections 7385s-4(c) and 
7385s-5(a), for Part E claims only.

m.   Claim means a written assertion to OWCP of an individual's 
entitlement to benefits under the EEOICPA, submitted in a manner 
authorized by the Act.

n.   Claimant means an individual claiming compensation under the 
Act.

o.   Compensation Fund or Fund means the fund established on the 
books of the Department of the Treasury for payment of benefits and 
compensation under the EEOICPA.

p.   A consequential injury is any injury, illness, or impairment 
sustained by a covered employee as a result of an occupational 
illness, or sustained by a covered DOE contractor employee as a 
result of a covered illness.

q.   Contemporaneous record means any document created at or around 
the time of the event that is recorded in the document.

r.   Coordination of Benefits with State Workers’ Compensation (SWC) 
is to be determined when a claimant has received benefits from a SWC 
program for the same covered illness(es) to which he or she is to be 
awarded compensation under Part E, resulting in a possible reduction 
in the Part E award.

s.   Covered child means, under Part E, a biological child, a 
stepchild who lived in a recognized parent-child relationship, or a 
legally adopted child of a covered DOE contractor employee, who at 
the time of the employee’s death:

(1)         Had not attained the age of 18 years;

(2)         Had not attained the age of 23 years and 
was a full-time student who had been continuously 
enrolled as a full-time student in one or more 
educational institutions since attaining the age of 18 
years; or

(3)         Had been incapable of self-support at any 
age. 

This term should only be used in reference to claims under Part E.

t.   Covered DOE contractor employee means, under Part E, a 
Department of Energy contractor or subcontractor employee, or a RECA 
section 5 uranium worker who has been determined by OWCP to have 
contracted a covered illness through exposure to a toxic substance at 
a Department of Energy facility or a RECA section 5 facility, as 



appropriate.  This term should only be used in reference to claims 
under Part E. 

u.   Covered employee means, under Part B, a covered beryllium 
employee, a covered employee with cancer, a covered employee with 
chronic silicosis, or a covered uranium employee.  This term should 
only be used in reference to claims under Part B.  

v.   Covered illness means, under Part E, an illness or death 
resulting from exposure to a toxic substance from employment at a DOE 
facility or a RECA section 5 facility.  This term should only be used 
in reference to claims under Part E.  

w.   Covered uranium employee means, under Part B, an individual who 
has been determined by the Department of Justice to be entitled to an 
award under section 5 of RECA, whether or not the individual was the 
employee or the deceased employee’s survivor. 

x.   Department means the United States Department of Labor (DOL).

y.   Department of Energy (DOE) includes the predecessor agencies of 
the DOE, such as the Atomic Energy Commission and the Manhattan 
Engineering District.

z.   Department of Energy (DOE) contractor employee means any of the 
following:

(1)  An individual who is or was in residence at a DOE 
facility as a researcher for one or more periods 
aggregating at least 24 months; or
(2)  An individual who is or was employed at a DOE facility 
by:

(a)  An entity that contracted with the DOE to provide 
management and operation, management and integration, 
or environmental remediation at the facility; or

(b)  A contractor or subcontractor that provided 
services, including construction and maintenance, at 
the facility.

aa.  Department of Energy facility means any building, structure, or 
premise, including the grounds upon which such building, structure, 
or premise is located:

(1)  In which operations are, or have been, conducted by, or on 
behalf of, the DOE (except for buildings, structures, premises, 
grounds, or operations covered by Executive Order 12344, dated 
February 1, 1982, pertaining to the Naval Nuclear Propulsion 
Program); and

(2)  With regard to which the DOE has or had:

(a)  A proprietary interest; or

(b)  Entered into a contract with an entity to provide 
management and operation, management and integration, 



environmental remediation services, construction, or 
maintenance services.

bb.  Disability means that OWCP has determined entitlement to payment 
of Part B benefits for the covered occupational illness of chronic 
beryllium disease, cancer or chronic silicosis.  This term should 
only be used in reference to a claimant entitled to benefits under 
Part B.  

cc.  Dose reconstructions (DRs) are used to estimate the radiation 
doses to which individual workers or groups of workers have been 
exposed, particularly when radiation monitoring is unavailable, 
incomplete, or of poor quality.  Then methods are applied to 
translate exposure to radiation into quantified radiation doses at 
the specific organs or tissues relevant to the types of cancer 
occurring among the workers.

     dd.  Durable medical equipment (DME) means the appliances that a 
qualified physician prescribes or recommends for a covered 
occupational illness or a covered illness which OWCP considers 
necessary to treat the illness.  Examples of DMEs include walkers, 
wheelchairs, or hospital beds.

ee.  Equivalent dose means the absorbed dose in a tissue or organ 
multiplied by a radiation weighting factor to account for differences 
in the effectiveness of the radiation in inducing cancer.

ff.  External dose means the portion of the equivalent dose that is 
received from radiation sources outside of the body.

gg.  The Freedom of Information Act (FOIA) means the law that 
generally provides for public access to documents maintained by the 
government.  It requires the government to release those documents 
upon request, unless the request or documents fall within one of nine 
exceptions listed in the law.

The FOIA also requires the publication of indexes of specified agency 
documents and records; provides time limitations for responding to 
requests; establishes a system of penalties for non-compliance with 
the time limitations; requires identification of persons responsible 
for granting or denying requests; provides for court review of 
denials, including classified materials; and provides for the levying 
of charges for searching and copying requested materials.

hh.  Gaseous diffusion means a uranium enrichment process based on 
the difference in rates at which uranium isotopes in the form of 
gaseous uranium hexafluoride diffuse through a porous barrier.

ii.  Impairment means a loss, loss of use, or derangement of any body 
part, organ system or organ functionality as it affects the whole 
body, as a result of the covered illness.  An impairment rating is 
performed once the employee has reached Maximum Medical Improvement 
(MMI) or is terminal. [see paragraph(ll) below].  This term should 
only be used in reference to claims under Part E.



jj.  Incapable of self support means the inability to obtain or 
retain employment, or engage in self-employment that provides a 
sustained living wage as a consequence of a physical or mental 
condition, illness or disease.

kk.  Internal dose means the portion of the equivalent dose that is 
received from radioactive materials taken into the body.

ll.  Maximum Medical Improvement (MMI) is when the covered illness is 
stabilized and is unlikely to improve with or without additional 
medical treatment.

     mm.  Occupational illness means, under Part B, a covered beryllium 
illness, cancer sustained in the performance of duty, specified 
cancer, chronic silicosis, or an illness for which DOJ has awarded 
compensation under section 5 of RECA.  This term should only be used 
in reference to an individual(s) entitled to benefits under Part B.  

     nn.  Offset is a reduction of the claimant’s benefits under the 
Act.  This is required if the claimant receives funds pursuant to a 
final judgment or settlement for the same accepted exposure that led 
to the accepted covered illness. Benefits that are excluded from an 
offset include:

(1)   Workers’ compensation benefits;

(2)   Insurance policies; and

(3)   A claim for loss of consortium filed by an 
individual other than the covered Part B or Part E 
employee.

oo.  OWCP Medical Fee Schedule is a schedule of maximum allowable 
fees as determined by OWCP for the payment of medical and other 
health services furnished by physicians, hospitals, and other 
providers for an accepted occupational illness(es) and an accepted 
covered illness(es).  The payment of fee for such service shall not 
exceed the maximum allowable charge with the exception of the 
following:

(1)  Does not apply to charges for services provided in 
nursing homes; this does not include those charges for 
treatment furnished by a physician or other medical 
professionals in a nursing home; or

(2)  Does not apply to charges for appliances, supplies, 
services or treatment furnished by medical facilities of 
the U.S. Public Health Service or the Departments of the 
Army, Navy, Air Force and Veterans Affairs.

pp.  Physician includes surgeons, podiatrists, dentists, clinical 
psychologists, optometrists, chiropractors, and osteopathic 
practitioners within the scope of their practice as defined by state 
law.  

The term "physician" includes chiropractors only to the extent that 



their reimbursable services are limited to treatment consisting of 
manual manipulation of the spine to correct a subluxation as 
demonstrated by x-ray to exist.

qq.  The Privacy Act means the statute governing a citizen’s right to 
confidentiality of personal information, including financial and 
medical history, in records filed in a system of records under the 
individual’s own name.  This law sets forth the government’s 
responsibility to properly maintain and restrict access to these 
records.

rr.  Probability of causation (PoC) means the probability or 
likelihood that a cancer was caused by radiation exposure incurred by 
a covered employee in the performance of duty.  In statistical terms, 
it is the cancer risk attributable to radiation exposure divided by 
the sum of the baseline cancer risk (the risk to the general 
population) plus the cancer risk attributable to the radiation 
exposure.  Other terms for this concept include "assigned share" and 
"attributable risk percent."

ss.  Radiation means:

(1)  Ionizing radiation in the form of alpha particles, 
beta particles, neutrons, gamma rays, X-rays, or 
accelerated ions or subatomic particles from accelerator 
machines.  

(2)  Non ionizing radiation in the form of radio-frequency 
radiation, microwaves, visible light, and infrared or 
ultraviolet light radiation.  This term should only be used 
in reference to claims under Part E.

tt.  RECA means the Radiation Exposure Compensation Act of 1990, as 
amended, 42 U.S.C. § 2210 note.  RECA is a federal statute 
implemented by Department of Justice that provides  monetary 
compensation to individuals who contracted certain cancers and a 
number of other specified diseases as a result of defined on-
site/downwind exposure to radiation released during above-ground 
nuclear weapons tests or as a result of their exposure to radiation 
during employment as uranium miners, millers, or ore transporters.

(1)  Section 4 of RECA provides benefits for individuals 
with cancer who were either proximate to atomic tests at 
the Nevada Test Site (downwinder) or participated at the 
site of an atmospheric atomic weapon test (onsite 
participant).

(2)  Section 5 of RECA provides benefits for individuals 
who have contracted a covered illness through exposure to a 
toxic substance during covered employment at a section 5 
facility as a uranium miner, uranium mill worker, or as a 
uranium ore transporter.

uu.  Specified Cancers are listed in Section 30.5(ff) of the 
regulations.  An employee must be diagnosed with one of these 



specific types of cancer to be considered eligible for benefits as a 
member of the Special Exposure Cohort (SEC).  The list of specified 
cancers, which is derived from section 4(b)(2) of the RECA Amendments 
of 2000, is as follows:

(1)  Primary or secondary lung cancer (other than a 
diagnosis of in situ lung cancer that is discovered during 
or after a post-mortem exam).  Cancer of the pleura is also 
excluded; 

(2)  Primary or secondary bone cancer which also includes 
the following:

(a)  Chondrosarcoma of the Cricoid Cartilage of the 
Larynx;

(b)  Myelofibrosis with Myeloid Metaplasia;

(c)  Myelodysplastic Syndromes;

(d)  Polycythemia vera with leukocytosis and 
thrombocytosis; or

(e)  Polycythemia rubra vera, also known as:

     (i)    Polycythemia vera;

     (ii)   P. vera;

     (iii)  Primary polycythemia;

     (iv)   Proliferative polycythemia;

     (v)    Spent-phase polycythemia; or

     (vi)   Primary erythremia.

          (3)  Primary or secondary renal cancers;

(4)  Leukemia (other than chronic lymphocytic leukemia), 
only if onset occurred more than two years after initial 
occupational exposure;

(5)  The following diseases, provided onset was at least 
five years after first occupational exposure:

(a)  Multiple myeloma;

(b)  Lymphomas (other than Hodgkin’s disease);

(c)  Primary cancer of the:

(i)   Thyroid;

(ii)  Male or female breast;

(iii) Esophagus;

(iv)  Stomach;

(v)   Pharynx (tonsil cancer is a cancer of the pharynx and is 
therefore included);



(vi)  Small intestine;

(vii) Pancreas; 

(viii)Bile ducts;

(ix)  Gall bladder;

(x)   Salivary gland; 

(xi)  Urinary bladder (due to biological and etiological 
similarities, Ureter cancer and Urethral cancer are included);

(xii) Brain (which consists of the cerebrum, cerebellum, brain stem, 
and diencephalon and excludes intracranial endocrine glands and other 
parts of the central nervous system);

(xiii) Colon (due to anatomical similarities, Rectal cancer is 
included);

(xiv) Ovary; or

(xv) Liver (except if cirrhosis or hepatitis B is indicated).

A Carcinoid tumor of the organs listed above may be considered as a 
specified cancer.

The specified diseases in this section mean the physiological 
condition or conditions that are recognized by the National Cancer 
Institute under those names or nomenclature, or under any previously 
accepted or commonly used names or nomenclature.

vv.  Spouse of a covered employee or covered DOE contractor employee 
means a wife or husband of that employee who was married to that 
individual for at least one year immediately before the death of that 
individual.

ww.  Survivor means: 

          (1)  For claims under Part B, a surviving spouse, child, parent, 
grandchild and grandparent of a deceased covered employee; 
or 

          (2)  For claims under Part E, a surviving spouse and covered 
child of a deceased covered DOE contractor employee.

     xx. Time of injury means:

(1)  In regard to a claim arising out of exposure to 
beryllium or silica, the last date on which a covered Part 
B employee was exposed to such substance in the performance 
of duty as specified in sections 7384n(a) or 7384r(c); or

(2)  In regard to a claim arising out of exposure to 
radiation under Part B, the last date on which a covered 
Part B employee was exposed to radiation in the performance 
of duty as specified in section 7384n(b); or

In the case of a member of the Special Exposure Cohort 
under Part B, the last date on which the member of the 



Special Exposure Cohort was employed at the DOE facility or 
the atomic weapons employer facility at which the member 
was exposed to radiation; or

(3)  In regard to a claim arising out of exposure to a 
toxic substance under Part E, the last date on which a 
covered Part E employee was employed at the DOE  facility 
or RECA section 5 facility, as appropriate, at which the 
exposure took place. 

     yy.  Toxic substance means any material that has the potential to 
cause illness or death because of its radioactive, chemical, or 
biological nature.

zz.  Uncertainty distribution is a statistical term meaning a range 
of discrete or continuous values arrayed around a central estimate, 
where each value is assigned a probability of being correct.

aaa. Wage loss is based on the number of calendar years that the 
covered DOE contractor employee was unable to work or sustained a 
reduction in wages as a result of the covered illness.  Wage loss 
compensation is payable for the years of lost wages occurring prior 
to the covered DOE contractor employee’s normal Social Security 
retirement age, as determined by his or her date of birth.  This term 
should only be used in reference to claims under Part E.

bbb. Workday means a single workshift, whether or not it occurred on 
more than one calendar day.

ccc. Worst-case assumption is a term used to describe a type of 
assumption used in certain instances for certain dose 
reconstructions.  It assigns the highest reasonably possible value to 
a radiation dose of a covered employee based on reliable science, 
documented experience, and relevant data.
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1.   Purpose and Scope.  This part of the Energy Employees 
Occupational Illness Compensation Program Act (EEOICPA) Procedure 
Manual (PM) addresses the processing and movement of mail and case 
files within the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) and the handling of documentation within the 
District Office (DO), the Secondary Claims Examiner (CE2) Unit, the 
Final Adjudication Branch (FAB), and the National Office (NO).  It 
also discusses how to create case files, maintain case files, and 
assign docket numbers to case files referred to FAB.

2.   Responsibilities.  Effective handling of mail and files is a 
responsibility for all DEEOIC staff.

a.   Mail and File (M&F) Staff.  M&F Staff process mail, create and 
maintain physical case files, pull and deliver case files within a 
DEEOIC Office, and loan or transfer case files to other DEEOIC 
Offices.

b.   Automated Systems Support Staff.  Systems support staff create 
and transfer case files in the automated system, enter data, key 
location changes, assign docket numbers, and produce reports to 
support case processing.

c.   Claims Examiners (CE), CE2, FAB Representatives, and NO 
Representatives.  Personnel in the claims processing units key 
location and status changes in the Energy Case Management System 
(ECMS).  These staff members are responsible for ensuring that case 
files are forwarded to the appropriate locations within their 
respective offices.  Only files with pending action are kept at the 
physical location of the applicable CE, CE2, FAB Representative, or 
NO Representative.

3.   Contents of Part 1.  The chapters and their subjects are:

a.   Chapter 1-0200, Processing Mail.  This chapter describes the 
kinds of mail which the DOs, CE2 Units, FABs, and NO receive and how 
to handle each kind, including priority correspondence.  It also 
addresses sorting, recording, and searching for mail, safeguarding 
Personally Identifiable Information (PII), processing outgoing mail, 
and the proper handling of returned mail.

b.   Chapter 1-0300, Case Creation.  This chapter describes the 
contents of new cases and additional new claims, and how to create 
them as physical files and as electronic records in ECMS.  Duplicate 
cases, withdrawn claims, and the deletion of claims from ECMS are 
also discussed.  How to determine a new claim’s file date and 
received date, along with the proper handling of additional new 
claims received during different stages of the claims process are 
also described.  This chapter also discusses the role of Resource 
Centers in assisting the claimant with the filing of a claim.



c.   Chapter 1-0400, Case Maintenance.  This chapter describes how to 
maintain case files.  It includes procedures for dividing file 
material, reconstructing, and repairing damaged folders.  It also 
addresses the FAB docketing process and changes made in ECMS, 
including a change of address.

d.   Chapter 1-0500, Transfers and Loans.  This chapter describes how 
to send case files between the various offices within the DEEOIC on 
either a temporary or permanent basis and how to refer case records 
to the National Institute for Occupational Safety and Health (NIOSH) 
or to a medical or scientific specialist in NO.

4.   Automated Systems Support.  The work of the M&F Staff is closely 
tied to the automated systems support functions within the DO, CE2 
Unit, FAB, and the NO and some of those functions are referenced in 
the chapters that follow.  Specific instructions for using the 
automated system are set forth in the Energy Case Management System 
(ECMS) Users Manuals and related policy will be found in EEOICPA PM 
2-2000 and 2-2100.
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1.   Purpose and Scope.  This chapter identifies the different kinds 
of mail received in a Division of Energy Employees Occupational 
Illness Compensation (DEEOIC) Office and describes the procedures for 
processing them.  Instructions are provided on how to sort, open, and 
date-stamp incoming mail.  In addition, procedures for searching 
cases for mail association, processing outgoing mail, and handling 
returned mail are provided.  Guidance is also provided for the 
handling of priority correspondence, including requests under the 
Freedom of Information Act (FOIA) and the Privacy Act, and the 
safeguarding of Personally Identifiable Information (PII) in the 
disclosure of claim records.

2.   Mail and File (M&F) Staff.  These individuals process mail 
received in the District Office (DO), Secondary Claims Examiner (CE2) 
Unit, Final Adjudication Branch (FAB), and the National Office (NO).  
They open and date-stamp incoming mail and then use the “Inquiry” 
option in the Energy Case Management System (ECMS) to obtain file 
numbers and case locations.  They also determine the responsible 
Claims Examiner (CE), CE2, FAB Representative, or NO Representative, 
key case locations, and place incoming mail in the responsible staff 
member’s mailbox.  These individuals are also responsible for 
processing outgoing mail.

3.   Types of Mail.  Most mail received by a DEEOIC Office is through 
the U.S. Postal Service (USPS).  However, some mail is received by 
private overnight mail service, facsimile transmission (fax), 
electronic mail (e-mail), or by hand.  Mail is grouped as follows:

a.   Priority Correspondence.  The Department of Labor (DOL) 
considers mail to and from the following parties as priority 
correspondence:

(1)  The President and White House Staff;

(2)  The Vice President and members of the Vice President's 
staff;

(3)  The President Pro Tempore of the Senate;

(4)  The Speaker of the House of Representatives;

(5)  Other Members of Congress;

(6)  Members of the Cabinet;

(7)  Heads of independent Federal establishments;

(8)  Governors of States; 

(9)  Foreign government officials (e.g., Prime Ministers, 
Cabinet-level officers, Ambassadors, etc.);



(10) Directors/Managers of employee organizations;

(11) Directors/Managers of national and international labor 
organizations;

(12) Members of the press; and

(13) Requestors of data under the Freedom of Information 
Act (FOIA) and the Privacy Act.

b.   Primary Claim Forms.  These documents, which contain information 
on new claims, include:

(1)  EE-1, Claim for Benefits under the EEOICPA;

(2)  EE-2, Claim for Survivor Benefits under the EEOICPA; 
and

(3)  Any letter or document containing “words of claim” 
under the EEOICPA.  “Words of claim” simply means that the 
individual is requesting benefits under the EEOICPA.

c.   Bills.  Form OWCP-1500 is used to bill the Office of Workers’ 
Compensation Programs (OWCP) for medical services and supplies.  
Hospital bills are submitted on the Form OWCP-04.  Form EE-915 is 
used for employee reimbursement of out-of-pocket medical expenses.  
Form OWCP-957 is used for employee reimbursement of medical travel 
expenses.

d.   Routine Mail.  This mail, which is screened by designated DEEOIC 
staff, includes:

(1)  Documents from claimants and their authorized representatives, 
such as: medical records;  employment records;  exposure records;  
birth, marriage, and death certificates;  school records; 
 affidavits; address changes;  waivers;  and requests for an oral 
hearing, a review of the written record, a reconsideration, or a 
reopening;
(2)  Documents from the Department of Energy (DOE), contractors, 
and/or subcontractors;
(3)  Information from other agencies, such as the Department of 
Health and Human Services (HHS), National Institute for Occupational 
Safety and Health (NIOSH), Social Security Administration (SSA), and 
the Department of Justice (DOJ);

(4)  Medical reports from attending physicians;

(5)  Mail from contractual sources, including reports from 
The Center to Protect Workers’ Rights (CPWR), District 
Medical Consultants (DMCs), and second opinion and referee 
specialists; 

(6)  Occupational/Exposure reports from Industrial 
Hygienists (IHs) and Toxicologists (TXs);

(7)  Requests for information from other Federal, state, and local 
government agencies; and



(8)  Case-specific documents forwarded from other offices within 
DEEOIC, including the Resource Centers (RC), for file association.

e.   Other Mail.  This includes mail which does not concern specific 
claims.

4.   Initial Sort.  The M&F Clerk(s) separates certain envelopes from 
the rest of the incoming mail, as follows:

a.   Mail for Delivery Without Opening.  This mail includes:

(1)  Certified mail which requires the M&F Clerk to sign a 
receipt;

(2)  Mail for the Director, Regional Director, Branch 
Chiefs, District Director, or the administrative staff, who 
consist of the Administrative Officer, Management Officer, 
and the secretaries who conduct business on behalf of the 
NO, Regional Office, FAB, or the DO; 

(3)  Material from the NO; and 

(4)  Mail marked "Do Not Open in Mail Room" or the like (at 
the discretion of the DO, FAB, Regional Office, or NO).

b.   Mail for a Third Party Outside of OWCP.  If the third party is 
located in the same building, the mail is delivered to him or her.  
If not, it is returned to the sender unopened.

5.   Opening and Date-Stamping Mail.

a.   Opening Mail.  The M&F Clerk must:

(1)  Check the contents inside of each envelope carefully 
to ensure that all contents are removed.  If the contents 
include a Form EE-1 or EE-2, correspondence with words 
expressing the desire to file a claim, a waiver, or a 
request for an oral hearing, a review of the written 
record, a reconsideration, or a reopening, the envelope is 
kept and attached to the document; and

(2)  Circle the file number.

b.   Date-Stamping Mail.  The date stamp prints the location of the 
receiving DEEOIC Office and the year, month, day, and time of 
receipt.  The date stamp is either an ink stamp or a perforated 
stamp.  All incoming mail is date-stamped before leaving the Mail 
Room.  The M&F Clerk date-stamps each item of mail on the front of 
the item.  If a piece of mail consists of multiple pages, each page 
is date-stamped individually.  The date stamp reflects the 

actual date that the incoming mail is received in a DEEOIC Office, 
and not necessarily when it is reviewed by a DEEOIC staff member.

(1)  If an ink stamp is used, the stamp is not placed over 
any writing.  

6.   Identifying Case Locations.  The M&F Clerk identifies which case 
each piece of mail belongs to and its location prior to associating 



the mail with the case.

a.   Unnumbered Mail.  If the mail does not contain a file number, 
the M&F Clerk finds the number by entering the claimant’s name in the 
“View Case” function under the “Inquiry” option in ECMS.

(1)  If a match is found, the M&F Clerk notates the file 
number, current location code, and the assigned CE, CE2, 
FAB Representative, or NO Representative in the upper right 
corner.  The mail is then placed in the appropriate 
location to be sorted and forwarded to the assigned DEEOIC 
staff member.

(2)  If a match is not found, the M&F Clerk writes "NID" (not in 
database) in the upper right corner and gives it to the appropriate 
Supervisory CE or Manager, who decides whether to create a case, 
route the mail within the respective DEEOIC Office without having to 
create a case, or return it to the sender.

b.   Numbered Mail.  If the mail contains a file number, the M&F 
Clerk uses the “View Case” function under the “Inquiry” option in 
ECMS to obtain the current location code and the assigned CE, CE2, 
FAB Representative, or NO Representative.  He or she notates that 
information on the upper right corner.

(1)  If an error message appears when the file number is 
entered, the M&F Clerk enters the claimant’s name in the 
“View Case” function under the “Inquiry” option in ECMS to 
verify that the mail contains the correct file number.  If 
it does not, the M&F Clerk notates the correct number in 
the upper right corner on the piece of mail.

(2)  If the correct file number cannot be identified, the 
M&F Clerk gives the mail to the appropriate DEEOIC staff 
member (See paragraph 6a(2) above).

c.   Mail for Other DEEOIC Offices.  Mail sent to other DEEOIC 
Offices, including mail for cases that have been loaned or 
transferred, is date-stamped, collected, and forwarded to the 
appropriate DEEOIC Office, as identified in ECMS, on a daily basis by 
the USPS or by private overnight mail service.

7.   Handling of Mail.  After checking the mail for its file number 
and location, the M&F Clerk handles it according to type.

a.   Groups of Mail.  The M&F Clerk sorts the mail into the following 
groups:

(1)  Priority correspondence, along with the case file, is 
hand carried to the person designated to handle priority 
correspondence in the DEEOIC Office; 

(2)  Primary claim forms require creation of a new case 
unless a case has already been created and coded (See 
EEOICPA PM 1-0300).  The M&F Clerk then keys the case in 
ECMS and delivers it to the assigned CE, CE2, FAB 



Representative, or NO Representative; 

(3)  Bills including, but not limited to, medical 
services/testing, medical supplies, medical travel 
expenses, home and automobile modifications, spa/gym 
membership, and impairment rating reports (performed by the 
claimant’s chosen physician) for the accepted condition(s) 
are forwarded to the assigned CE, CE2, FAB Representative, 
or NO Representative who then forwards them to the Bill 
Processing Agent (BPA) on behalf of the claimant. 

Bills for copying medical records for a claimed 
condition(s) are forwarded to the assigned CE, CE2, FAB 
Representative, or NO Representative who then forwards them 
to the BPA on behalf of the claimant.

Bills for medical reports from DMCs are first routed to the 
District Medical Scheduler, for tracking purposes, who then 
forwards to the assigned CE, CE2, FAB Representative, or NO 
Representative for review and coding in ECMS. 

In those cases where there is an offset/surplus, it is 
especially important for DEEOIC staff to review incoming 
bills (excluding those for impairment ratings or from DMCs) 
and then forward to the Fiscal Officer for tracking 
purposes;  

(4)  Routine mail is sorted by assigned CE, CE2, FAB 
Representative, or NO Representative and delivered to each 
respective unit.  However, the following kinds of mail are 
delivered directly to the Fiscal Officer, at the DO’s 
discretion:

(a)  Requests for action when a check was lost or an 
electronic funds transfer (EFT) was not received; and

(b)  Transactions or other documents from the 
Department of the Treasury; and

(5)  Other mail is handled as follows:

(a)  General inquiries include questions about OWCP's 
practices and requests for technical assistance.  
Letters in this category are routed accordingly at the 
discretion of the applicable DO, FAB, or NO; and

(b)  Interoffice memorandums are routed according to 
the party addressed.

b.   Sorting and Associating Mail.  Mail screened by the M&F Clerk is 
sorted each day and associated with the case files.

(1)  When mail is placed in the assigned DEEOIC staff 
member’s mailbox, the case file remains where it is, or is 
retrieved and given to the person working at that location, 
according to specific procedures established in each DO, 



FAB, and in NO.

(2)  The M&F Clerk does not remove a case file from its 
location (other than from the File Room) without notifying 
the DEEOIC staff member responsible for it.  The M&F Clerk 
enters a location code change in the “Case Update” screen 
of ECMS for any case that is moved (See EEOICPA PM 1-0500 
Exhibit 2).

8.   Responding to Priority Correspondence.  Priority correspondence 
generally pertains to the request of information and/or status on a 
claim from the claimant or an authorized third party.  Consequently, 
priority correspondence is very delicate in nature and highly time 
sensitive, which requires careful attention in its review and 
response.  Actions pertaining to the receipt of and response to 
priority correspondence must be properly tracked.

Of the priority correspondence listed in paragraph 3a above, the more 
common ones encountered during the claim adjudication process are 
Freedom of Information Act (FOIA) requests, Privacy Act requests, and 
Congressional Inquiries.  These requests are submitted in writing and 
signed by the claimant or authorized representative.  In instances 
where a third party makes the request, a waiver signed by the 
claimant or authorized representative must be included.

a.   Freedom of Information Act.  Freedom of Information Act (FOIA) 
requests allow third parties to request and gain access to existing 
Federal Government information, as outlined under 5 U.S.C. §552.  
FOIA requests are very important, as they involve the disclosure of 
specific documentation pertaining to the DEEOIC and/or its 
claimants.  

FOIA requests are highly time sensitive and require careful 
attention.  Each DEEOIC Office needs to have a FOIA coordinator to 
effectively facilitate the identification and processing of FOIA 
requests.  The request itself contains such verbiage that includes 
“request for records” and/or the acronym “FOIA”.  Exhibit 1 is the 
FOIA Process Flow chart which identifies the steps to take in order 
to accurately and expeditiously process a FOIA request that is 
received in a DEEOIC Office.

b.   Privacy Act.  The Privacy Act of 1974, 5 U.S.C. §552a, applies 
to an individual seeking information about him or herself.  The law 
provides an individual the right to access records that are 
maintained in federal “systems of records” (e.g., claim files) and 
are retrievable by his or her name or other personal identifier.  

Examples of Privacy Act requests received by DEEOIC include requests 
for a copy of an entire case file or a specific document from the 
case file (e.g., a DMC report, SSA records).  Privacy Act requests 
are submitted by claimants, authorized representatives, or third 
parties.  

c.   Congressional Inquiries.  On behalf of their constituents, 



written inquiries are made by Congressional Offices pertaining to a 
claimant’s DEEOIC claim.  These inquiries are reviewed and responded 
to in a written letter to the requesting Congressional Office within 
a timely manner.

9.   Personally Identifiable Information (PII).  Personally 
Identifiable Information (PII) is defined as information that can be 
used to distinguish or trace an individual’s identity, such as his or 
her name, Social Security Number (SSN), or biometric records, alone, 
or when combined with other personal or identifying information that 
is linked or linkable to a specific individual, such as a date and 
place of birth or mother’s maiden name.  

During the claim adjudication process, the DEEOIC collects, 
maintains, and shares a large amount of data.  It is of utmost 
importance that all DEEOIC staff maintains the integrity of the 
privacy of the claim records and safeguard the PII contained within 
the documents from unauthorized and improper disclosure.  In 
addition, DEEOIC staff need to exercise care and vigilance in the 
daily operations of accessing, processing, transporting, and storing 
of sensitive data on end-user computing devices and portable media.  
All DEEOIC staff must ensure that information provided to the 
recipient (e.g., development letters, Recommended Decisions, Final 
Decisions, Director’s Orders, copies of records) is accurate and 
pertains to that recipient (does not contain another individual’s 
PII).  

a.   Protected PII.  Protected PII is information, which if 
disclosed, can result in harm to the individual whose name or 
identity is linked to that information.  Examples of Protected PII 
include, but are not limited to, the following: SSN;  credit card 
number;  bank account number; residential address;  residential or 
personal telephone number;  biometric identifier (e.g., image, 
fingerprint, iris);  date of birth;  place of birth;  mother’s maiden 
name;  criminal records;  medical records;  and financial records.

b.   Non-Sensitive PII.  Non-sensitive PII is information, which if 
disclosed, cannot reasonably be expected to result in personal harm 
to the individual the information is linked to.  Examples of non-
sensitive PII that can become Protected PII if linked with other 
Protected PII include the following: first/last name;  e-mail 
address;  business address;  business telephone;  and general 
education credentials.

c.   Categories of PII that Indirectly Identify an Individual.

(1)  Any information where it is reasonably foreseeable 
that the information can be linked with other information 
to identify an individual;

(2)  Documentation not containing a name or SSN but 
containing a place of birth and mother’s maiden name, which 
when taken together, can identify a specific individual; 



and

(3)  Documentation containing the name or names of other 
individuals (e.g., names of co-workers).

d.   Information Pertaining to Deceased Individuals.  An individual’s 
right to privacy ends upon his or her death.  Therefore, a deceased 
person’s name, address, or SSN is not PII; however, documentation 
referring to a deceased person can contain PII regarding living 
relatives, authorized representatives, or work associates.  As such, 
the DEEOIC staff member must be cognizant and cautious about the 
information pertaining to living individuals in the deceased 
employee’s case record.

e.   Information Pertaining to Living Individuals.  All DEEOIC staff 
must prevent the unauthorized release of PII contained in paper 
records, CDs, electronic records (e.g., e-mails), or any other 
material for any living individual.  This includes materials received 
from NIOSH, DOE (e.g., Document Acquisition Request (DAR) records), 
CPWR, corporate verifiers, RCs, unions, or any other source.

(1)  CDs from NIOSH and DOE often contain PII on other 
individuals.  The DEEOIC staff member must thoroughly 
review all the documents on the CD before releasing the 
information.  If a document contains PII on an individual 
other than the claimant, the DEEOIC staff member prints the 
document and redacts the other individual’s PII by 
concealing the information with a black marker, opaque 
tape, or other method that completely removes the PII.  The 
DEEOIC staff member then makes a photocopy of the newly 
redacted record to ensure that the redacted information 
cannot be detected from the document(s).  

DEEOIC staff identify CDs (which remains in the case file) 
that contain PII on other individuals by placing a label on 
it that states the following:

NOTICE DEEOIC EMPLOYEE:

This CD and/or printed documents from the CD, includes 
confidential information on workers other than this 
employee.  This information must be carefully reviewed and 
redacted before any release of the information from the CD, 
whether by electronic or printed version, pursuant to the 
Privacy Act.  Monetary fines may be imposed on an 
individual government employee for release of confidential 
information or personally identifiable information.

(2)  All DEEOIC staff must comply with all prescribed OWCP 
directives concerning the use of e-mails containing PII.  

 (a) E-mails sent from one DEEOIC employee to another 
DOL employee through the Employment Standards 
Administration (ESA) wide-area network (WAN) are 



considered secure.  E-mails to and from contractors 
who use the ESA network (ESA owned and properly 
configured equipment, including remote laptops that 
access the ESA WAN) are also considered secure.  
Central Bill Process (CBP) “threads” provided through 
the BPA’s secured website conform to this policy, as 
they are also secured within an accredited network.  

DEEOIC staff are permitted to list the employee’s name 
and file number in the body of an e-mail message.  
However, the employee’s name (non-sensitive PII) 
combined with the file number (Protected PII) is not 
permitted to be listed in the subject portion of the 
e-mail (can only list one or the other).

(b)  E-mails between DEEOIC employees and parties 
outside of the ESA network (e.g., RCs, corporate 
verifiers, NIOSH, DOE) are not secured.  As a result, 
DEEOIC staff are not permitted to disclose any 
Protected PII in any part of the e-mail message and 
the attachments must be password protected or 
encrypted.  Therefore an e-mail message can contain 
the last name and last four digits of an individual’s 
SSN in the text of the message, as long as the 
remainder of the SSN, full name, or other PII is not 
listed anywhere in the e-mail message.  As such, 
DEEOIC staff must either fax or mail development 
letters to corporate verifiers.

(c)  DEEOIC staff are permitted to receive e-mails 
that contain PII in the message from a party outside 
of the ESA network.  Case specific e-mails received 
from an outside party containing Protected PII are 
printed and placed in the case file.  However, DEEOIC 
staff must not confirm the existence of cases for 
specific claimants to members of the public who are 
not a party to the cases.  DEEOIC staff are only 
permitted to reply with an acknowledgement e-mail, 
removing any personal identifiers from the sender’s 
message and also advising the sender (e.g., claimants, 
physicians, Congressional Offices) that DEEOIC does 
not conduct claims communication over e-mail, but by 
telephone or letter instead, as the e-mail cannot be 
considered secured.  

In addition, DEEOIC staff remove Protected PII in e-
mail message chains and attachments prior to 
forwarding them outside of the ESA network.  However, 
if it is not possible to alter or redact the document 
or e-mail, or if it is necessary that the attachment 
or e-mail includes both the claimant’s name and file 
number or SSN, then the DEEOIC staff member faxes or 



sends the document via mail or courier to the 
appropriate party.  Packages containing extracts of 
multiple Protected PII records (e.g. to CPWR, DOE, 
RCs) sent via courier need to be tracked (e.g., by 
Registered Mail, Return Receipt, Fed Ex).

(d)  E-mail messages with the BPA concerning claimants 
are to only include the claimant’s CBP Member ID (from 
the CBP claimant eligibility file).  Claimant names 
are not included in the e-mail message, unless they 
are provided in an encrypted attachment.

f.   Handling the Signed Written Request for Copy of Case.  Upon 
receiving a signed written request from a claimant or authorized 
representative for a copy of the case file, the assigned CE, CE2, FAB 
Representative, or NO Representative takes the following actions for 
the release of records in a paper format:

(1)  Completes the Data Release Form (See Exhibit 2) by 
listing the employee’s name, file number, name of the 
assigned CE, date of the request to copy the file, name of 
the requestor for the file copy, and to whom the file copy 
is to be sent to;

(2)  Copies the case file and reviews each page of the 
copied documents for any PII that does not belong to the 
requestor;

(3)  Redacts any PII found, not belonging to the requestor, 
to thoroughly conceal the PII.  Once completed, the 
assigned CE, CE2, FAB Representative, or NO Representative 
lists his or her name as the Initial Reviewer, the date in 
which the Initial Review was completed, and signs his or 
her name with the date at the bottom of the form;

(4)  Copies the redacted documentation and combines that 
with the remainder of the copied documentation that did not 
require redaction;

(5)  Forwards the photocopies, the case file, and the 
signed Data Release Form to his or her Senior CE, 
Supervisory CE, or FAB Hearing Representative (the Final 
Reviewer) to ensure the documents are appropriately 
redacted; and  

(6)  Mails the documentation to the requestor, once the 
second level of verification has been completed with the 
Final Reviewer listing his or her name, signing, and dating 
the Data Release Form.  The original copy of the Data 
Release Form is filed down on the spindle in the original 
case file.

g.              Protected PII and Portable Media.  

(1)  DEEOIC staff only store Protected PII on portable 



media when absolutely necessary, as determined by DEEOIC.  
Protected PII on portable media devices including laptops 
issued by DOL must be protected with encryption.  All 
removable storage media, such as flash drives, CDs, DVDs, 
writable optical media, and external hard drives that store 
Protected PII, must be encrypted.  

All reasonable measures are taken to ensure that portable 
media containing Protected PII are stored inside a safe or 
in a secured, locked cabinet, room, or area during periods 
when the media is not in transit or in active use.

(a)  DOE and NIOSH submit CDs containing claimant PII 
to DEEOIC in accordance with DOE and HHS policies.  
Both DOE and NIOSH have assured DEEOIC that these 
policies address the sensitivity of the materials, and 
provide adequate protection of claimant PII.

(2)  Delivery of portable media containing Protected PII 
including CDs, DVDs, or other writable media is done 
through the USPS or another DOL authorized delivery service 
with the ability to track pickup, receipt, transfer, and 
delivery.  The portable media needs to be encrypted 
according to DOL standards and then double-wrapped in an 
opaque package or container that is sufficiently sealed to 
prevent inadvertent opening or signs of tampering.  The 
decryption key is not included in the same package as the 
portable media, but instead sent in a separate package.

h.   Disposal of Documents and Electronic Media Containing Protected 
PII.  Documents and electronic media containing PII are not discarded 
in wastebaskets, but instead discarded in recycle bins picked up for 
shredding or burning.  

i.   Improper Release of Protected PII.  If Protected PII is 
improperly released as a result of the inadvertent mailing of a case 
record copy to an incorrect individual or the documentation sent to 
the correct individual contains Protected PII of another person that 
was not redacted, a DEEOIC staff member must take the following 
actions:

(1)  Contacts the individual via telephone and registered 
mail to request the return of the document.  The DEEOIC 
staff member provides a self-addressed, stamped envelope 
for the return of the material directly to the DEEOIC 
Office;

(2)  Immediately notifies his or her management who in turn 
notifies the Regional Director, who complies with 
established Departmental reporting requirements documenting 
the type of PII disclosure, the circumstances surrounding 
the disclosure and how it was discovered, the appropriate 
actions taken to recover the PII document in question, and 



the disposition of the recovery effort; and

(3)  Tracks each PII recapture request within the Regional 
or FAB Office.

(a)  If the recapture of the PII documentation is 
successful, the incident becomes closed with the 
incident record filed and maintained in OWCP.

(b)  If the third party in possession of the 
improperly released documentation refuses to return 
it, the DEEOIC staff member reports the situation 
through his or her management, through the Regional 
Director, to the NO who provides guidance on 
determining what actions need to be taken.

10.  Outgoing Mail.  Outgoing mail is processed as follows:

a.   Envelopes.  All envelopes show the addressee's full mailing 
address, including the ZIP code.  If the addressee provides a P.O. 
Box and a street address, both are listed on the envelope.  Some post 
offices require a further separation of local mail, and such 
requirements are honored.

b.   Heavy Envelopes and Packages.  Such parcels are securely wrapped 
with heavy-duty plastic tape.  Likewise, boxes of case files are 
packed securely.

c.   Postage.  A postage meter is used to affix postage.  Airmail 
letters for overseas delivery are bundled separately from regular 
mail.

d.   Registered and Certified Mail.  These types of mail are 
processed according to USPS regulations and specific procedures 
established in each DO, FAB, and in NO.

e.   Overnight Express Mail.  The services of the designated 
contractor are used at the discretion of the DO, FAB, or NO.  

11.  Returned Mail.  At any point during the processing of a claim, 
there are instances when a DEEOIC Office mails correspondence to the 
claimant or authorized representative and it gets returned to the 
DEEOIC Office by the USPS.  The effective handling of claims depends 
heavily on ensuring that the claimant and authorized representative 
receive the correspondence sent by a DEEOIC Office.  Therefore it is 
important that a DEEOIC Office has the claimant’s and authorized 
representative’s current mailing address and phone number(s) and if 
not, then to make sufficient attempts to find/obtain that 
information, prior to administratively closing the claim.  The 
returned mail is filed down on the spindle and retained in the case 
file.

     a.   Inaccurate Mailing Address.  On occasion, printing errors 
occur in which the claimant’s or authorized representative’s mailing 
address on correspondence contains a typo, is transposed, or is 
incomplete.  When this occurs, the USPS returns the correspondence as 



returned mail.  The assigned CE, CE2, FAB Representative, or NO 
Representative reviews the mailing address on the correspondence and 
compares it to the mailing address on the claim form, ECMS and/or 
signed authorized representative letter to determine if a typo (e.g., 
NY vs. NM) or transposition (e.g., 3210 vs. 3201) was made, or part of 
the address was missing (e.g., left out the ZIP code).  If this is 
the case, then the assigned CE, CE2, FAB Representative, or NO 
Representative resends the correspondence with a corrected version of 
the mailing address and updated/current date.  In addition, since the 
returned mail was as a result of a DEEOIC Office’s action, the “Claim 
Status Dt” (of that specific claim status code) is updated under the 
“Claim Status History” section in the “Claim Update” screen of ECMS 
with the date of the resent correspondence. 

     b.   Mailing Address Not Fully Visible in Window Envelop.  The USPS 
returns mail when the mailing address is not fully visible in the 
window envelope.  In this instance the assigned CE, CE2, FAB 
Representative, or NO Representative either resends the 
correspondence (with an updated/current date) in another window 
envelope ensuring that the correspondence is folded in such a way 
that the mailing address is fully visible or encloses the 
correspondence in an envelope with the address printed on the 
outside.  The assigned CE, CE2, FAB Representative, or NO 
Representative must also ensure that the mailing address is correct 
and error free prior to resending the correspondence.  In addition, 
since the returned mail was as a result of a DEEOIC Office’s action, 
the “Claim Status Dt” (of that specific claim status code) is updated 
under the “Claim Status History” section in the “Claim Update” screen 
of ECMS with the date of the resent correspondence.

     c.   Forwarding Address.  Sometimes claimants or authorized 
representatives notify the USPS but not a DEEOIC Office of a 
temporary or permanent change of address.  When this happens and a 
DEEOIC Office receives returned mail, the USPS affixes a label on the 
returned mail/envelop with the forwarding address.  The assigned CE, 
CE2, FAB Representative, or NO Representative resends the 
correspondence to the forwarding address and encloses a request 
letter to the claimant or authorized representative requesting a 
signed letter providing his or her current mailing address and phone 
number(s), which is updated in ECMS and in the case file (See EEOICPA 
PM 1-0400).  Since the returned mail was not as a result of a DEEOIC 
Office’s action, the date of the correspondence and claim status code 
in ECMS does not change (does not get updated in ECMS with the 
current date).

     d.   Unknown Address.  When mail is returned, without a forwarding 
address provided by the USPS, printing error, or not being fully 
visible in a window envelope, the assigned CE, CE2, FAB 
Representative, or NO Representative takes the following actions to 
determine the mailing address for the claimant or authorized 



representative:

          (1)  Check the Social Security Death Index Interactive Search 
website at http://ssdi.rootsweb.ancestry.com/cgi-
bin/ssdi.cgi to determine if the claimant or authorized 
representative is deceased or not.  A print out of the 
search is made and filed down on the spindle in the case 
file;

          (2)  Call the claimant or the authorized representative, explain 
the situation about the returned mail, request the current 
mailing address over the phone, and advise that he or she 
must provide a signed letter with the updated address.  The 
assigned CE, CE2, FAB Representative, or NO Representative 
follows up the phone call with a written letter 
memorializing the phone conversation and requesting a 
signed letter with the updated address to be submitted to 
the DEEOIC Office.  

          When the case file contains multiple claimants, the assigned CE, 
CE2, FAB Representative, or NO Representative contacts the 
other claimant(s) to see if they have any contact 
information on the claimant or authorized representative;

          (3)  Review the case file in its entirety to determine if any 
new/different contact information for the claimant or 
authorized representative exists in any of the evidence;

          (4)  Contact the RC to see if they have contact information on 
the claimant or authorized representative;

          (5)  Send a letter to the USPS Postmaster to inquire about the 
current mailing address for the claimant or authorized 
representative.  The letter includes the name (non-
sensitive PII) and last known address of the claimant or 
authorized representative (not considered as Protected PII 
because evidence in the file, via the returned mail, shows 
that the address is no longer linked to his or her 
identity)(See paragraph 9 above).  

          The letter is addressed to the Postmaster at the city, state, and 
five digit ZIP code of the claimant’s or authorized 
representative’s last known address.  After the five digit 
ZIP code, a dash is followed by “9998”.  This alerts the 
Postmaster to determine the local post office that last 
provided mail delivery service to the claimant or 
authorized representative.  

          The assigned CE, CE2, FAB Representative, or NO Representative 
provides his or her name, phone number, fax number, and 
mailing address in the letter for the USPS Postmaster to 
contact with the response (See Exhibit 3 for a sample 
letter).  For contact information (e.g., phone number, fax 
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number) on the claimant’s or authorized representative’s 
local post office(s), the assigned CE, CE2, FAB 
Representative, or NO Representative goes to the website at 
http://www.usps.com/ and picks the option “Locate a Post 
Office”.

     e.   Administrative Closure of Claim.  Once the assigned CE, CE2, 
FAB Representative, or NO Representative has exhausted all efforts 
and is unable to obtain the current mailing address for the claimant 
or authorized representative, the claim is in a posture for an 
administrative closure.  The assigned CE, CE2, FAB Representative, or 
NO Representative prepares a memorandum, for his or her Supervisory 
CE’s or Manager’s review and signature, stating how the claim is 
being administratively closed because of returned mail and outlining 
the actions/attempts taken to obtain the current mailing address.  
The signed memorandum is filed down on the spindle and retained in 
the case file.  The Supervisory CE or Manager enters “C2-Admin 
Closure” under the “Claim Status History” section in the “Claim 
Update” screen of ECMS.  The “Claim Status Dt” is the date of the 
signed memorandum. 

Exhibit 1: FOIA Process Flow

Exhibit 2: Data Release Form

Exhibit 3: USPS Postmaster Address Request Letter
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1.   Purpose and Scope.  This chapter describes the contents of new 
cases, the basis for creating them, and the procedures for 
determining whether a new claim is considered as filed under the 
Energy Employees Occupational Illness Compensation Program Act 
(EEOICPA) Part B, Part E, or both.  Guidance is also provided on the 
proper handling of additional new claims received during different 
stages of the claims process.  

This chapter also describes the role of the Resource Center (RC), the 
District Office (DO), and the Secondary Claims Examiner (CE2) Unit in 
the case creation process.  How to create the physical files and, in 
general, how to create the electronic records in the Energy Case 
Management System (ECMS) are also covered in this chapter.  And 
lastly, the process for handling withdrawn claims, duplicate cases, 
and the deletion of claims from ECMS is also discussed. 

2.   New Cases.  A new case usually consists of a Claim for Benefits, 
Form EE-1 or EE 2, with the accompanying Form EE 3, Employment 
History for a Claim Under the EEOICPA.

a.   Written Notice.  A new case is created based on signed written 
communication from the claimant, claimant’s authorized 
representative, or a person acting on behalf of the claimant (e.g., a 
relative, guardian).  Any one of the following documents is 
considered a request for benefits:

(1)  Form EE-1, Employee’s Claim for Benefits;

(2)  Form EE-2, Survivor’s Claim for Benefits; or

(3)  Any letter or document containing “words of claim” under the 
EEOICPA.  “Words of claim” simply means that the individual is 



requesting benefits under the EEOICPA.

b.   Resource Center.  Each RC receives new Claims for Benefits, 
Forms EE 1 and EE 2, and provides assistance to claimants in the 
filing of their claims.  The RC date-stamps the claim forms upon 
receipt into their office.  In instances when the claimant mails the 
claim form to the RC, the postmarked envelope is kept and attached to 
the claim form.

(1)  Initial Employment Verification.  As needed, RC staff 
assist the claimant in completing the Form EE-3, Employment 
History for a Claim Under the EEOICPA.  For all new non-
Radiation Exposure Compensation Act (RECA) claims filed at 
the RC, the RC staff conduct initial employment 
verification by using the “Search Orise Data” function 
under the “Inquiry” option in ECMS, sending a Department of 
Energy (DOE) Employment Verification Request, Form EE-5, or 
by sending a request to a corporate verifier, as 
appropriate.  

(2)  Occupational History Development.  RC staff also 
conduct occupational history development on most claims 
filed under Part E.  This generally involves conducting an 
Occupational History Interview. 

(3)  Time Frames.  Within seven calendar days after receipt 
of a claim, the RC staff complete all possible initial 
employment verification and occupational history 
development.  

After taking the actions listed above, the RC then prepares a 
memorandum to the DO or CE2 Unit outlining their involvement with the 
claim.  The RC also forwards a checklist to the DO or CE2 Unit, which 
identifies their completed actions on the claim.  All claim forms, 
employment verification, occupational history development, and 
associated documentation are included in the package referred to the 
DO or CE2 Unit.  

c.   New Cases Received Directly in the DO or CE2 Unit.  The DOs and 
CE2 Units generally receive new claims directly from the RC after 
they have conducted the initial development steps outlined above.  
However, sometimes new claims are received directly in the DO or CE2 
Unit from the claimant, authorized representative, or a person acting 
on behalf of the claimant.  Such cases are immediately created and 
the employment verification is conducted by the DO or CE2 Unit.  
However, the RC conducts Occupational History Questionnaires (OHQs) 
on those cases, when requested by the DO or CE2 Unit.

Claim forms received directly from the RC or from the claimant are 
date-stamped upon receipt in the DO or CE2 Unit and the postmarked 
envelope from the claimant is kept and attached to the claim form.  
  

(1)  New Cases Received Directly in the National Office 



(NO).  There are instances when claimants submit their 
claims to the NO instead of the RC, DO, or the CE2 Unit.  
When this occurs, the claim form(s) and any attached 
documentation are date-stamped by the NO and forwarded to 
the appropriate DO or CE2 Unit for case create (as 
discussed in this chapter) and processing, in accordance 
with jurisdiction (See EEOICPA PM 0-0100).  The DO or CE2 
Unit also date-stamps the forms upon receipt into their 
office from NO.    

d.   Electronic Applications.  A claimant or third party has the 
option of accessing and completing a claim form electronically on the 
Department of Labor Website at 
www.dol.gov/owcp/energy/regs/compliance/claimsforms.htm  When a claim 
form is submitted electronically, it is automatically sent via e-mail 
to the DEEOIC Form Mailbox at DEEOIC-FormsReceipt@dol.gov.  A 
claimant or third party, who has questions or technical problems, 
requests assistance via the DEEOIC Assistance Mailbox at DEEOIC-
FormsAssistance@dol.gov.  The Branch of Outreach and Technical 
Assistance (BOTA) manages and responds to all e mails submitted to 
both mailboxes on a daily basis.

(1)  When claim forms are received in the DEEOIC Form 
Mailbox, BOTA reviews them to determine the DO or CE2 Unit 
to assign the claim to for processing in accordance with 
jurisdiction (See EEOICPA PM 0-0100).  Once this has been 
determined, a BOTA staff member forwards the electronic 
file via e-mail to the persons designated in the DO or CE2 
Unit as the Point of Contact (POC) and backup.

(a)  When the POC receives the e-mail, he or she 
prints the e-mail and the attached claim form(s) and 
takes them immediately to the mailroom to be processed 
and created, according to the procedures outlined in 
this chapter.

(b)  The e-mail from BOTA is treated as a postmarked 
envelope and filed down, along with the claim form(s), 
on the spindle in the case file.

(c)  If the POC is out of the office, the designated 
backup processes the claim form(s).

3.   Creating Physical Cases.  Case files are constructed from 
letter-size (8 1/2" x 11"), half-cut Kraft folders.  Each of the four 
terminal digits of the file number (i.e., the last four digits of the 
employee’s Social Security Number (SSN)) appears on a brightly-
colored background label and is affixed to the outside edge of the 
folder.  The employee’s name and the file number are written either 
on the bottom right hand portion or sideways along the right side on 
the front of the folder.

a.   Forms.  New cases normally contain the following forms which are 
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filed down, starting from the bottom, on a spindle:

(1)         Forms EE-1, EE-2, and/or document containing 
“words or claim” is filed down on the bottom of the 
spindle;

(2)  Form EE-3 is filed on top of the Forms EE-1, EE-2, 
and/or document containing “words or claim”; and 

(3)  If a claim form (Forms EE-1/EE-2/document containing 
“words of claim”) for benefits already exists, the new 
claim form is placed directly after (i.e., on top of) the 
existing claim form(s).

b.   Documents.  Medical reports, letters, and other documents are 
filed down in chronological order on the spindle (or on several 
spindles, if needed due to size).  The date of a document is the date 
it was received (date-stamped) in the DEEOIC Office.

From the bottom to the top, the oldest documents are on the bottom 
and the newly received documents are on the top.  However, documents 
that still require action (e.g., the payment certification form) are 
not placed on the spindle until the action is completed.  Instead, 
they are clipped to the front of the case folder or inside on the 
left hand side of the file jacket.

c.   Voluminous Records.  When a great number of documents are 
received from a single source (e.g., hospital records, prior Part D 
records, or records from a Document Acquisition Request), they are 
placed on a separate spindle, as long as the records are clearly 
identified as belonging to a single identifiable source (See also 
EEOICPA PM 1-0400).

4.   Case Create Worksheet.  Once the Mail and File (M&F) staff 
construct a physical file for the new case (See paragraph 3 above), 
but before the Case Create Clerk (CCC) creates the new case in ECMS, 
a DEEOIC employee with experience in claims processing (hereafter 
referred to as “designated employee”), as designated by the District 
Director (DD) or the CE2 Unit Supervisory CE, reviews the claim to 
determine whether it is entered in ECMS as a Part B claim, a Part E 
claim, or both.  

The designated employee reviews the available claim information about 
the medical condition(s) and employment claimed.  Once the designated 
employee makes a determination as to the ECMS system(s) the claim is 
to be created in, he or she completes the Case Create Worksheet (See 
Exhibit 1), prints and signs his or her name (“Reviewer”), dates the 
worksheet, attaches it to the front of the folder, and forwards the 
case to the CCC for case creation.

a.   Part B Medical Condition.  If a claim identifies a Part B 
medical condition, the Part B medical condition is specified on the 
worksheet for entry in both ECMS B and ECMS E.

b.   Part E Medical Condition.  If a claim identifies a Part E 



covered illness only, the condition is specified for entry in ECMS E 
only.  

c.   Consideration of Employment.  In addition to considering the 
claimed medical condition(s), the designated employee considers the 
claimed employment when determining whether the case is created in 
ECMS B, ECMS E, or both.  

(1)  For claims filed at the RC, the RC verifies employment 
through the Oak Ridge Institute for Science and Education 
(ORISE) in ECMS (as described in paragraph 2 above) or 
clarifies the nature of the claimed employment.  Any 
attached employment verification documents and/or medical 
evidence, in conjunction with the claim forms, are reviewed 
by the designated employee to determine whether the claim 
belongs in ECMS B, ECMS E, or both.

(2)  If a claim identifies employment as a federal employee 
at a DOE facility and a Part B medical condition, the Part 
B medical condition is specified on the worksheet for entry 
in ECMS B only, because a DOE federal employee is not a 
covered DOE contractor employee under Part E.

(3)  If a claim identifies employment at an Atomic Weapons 
Employer (AWE) or a Beryllium (BE) Vendor and a Part B 
medical condition, the Part B medical condition is 
specified on the worksheet for entry in ECMS B only, 
because employment at an AWE or BE Vendor is not covered 
employment under Part E.  The exception to this is if it is 
indicated that the employee worked at an AWE or BE Vendor 
that was designated as a DOE facility for remediation.  

(a)  If appropriate, the assigned CE or CE2 of the 
case (not the designated employee) conducts additional 
employment development to determine if the latter 
situation holds true.  If the latter does hold true, 
the assigned CE or CE2 prepares a memorandum and 
forwards it, along with the case file, to his or her 
Supervisory CE for signature requesting from the Chief 
of Operations that the claim be created in ECMS E. 
 Once approved, the assigned CE or CE2 forwards the 
case file and signed memorandum to the CCC for case 
creation in ECMS E. 

(4)  If a claim identifies a Part E medical condition and 
employment at an AWE or a BE Vendor with no indication of 
the site being designated as a DOE facility for 
remediation, the Part E medical condition is specified on 
the worksheet for entry in ECMS B only, because to 
establish covered employment under Part E, the employee had 
to have been a DOE contractor employee. 

Example 1:  If only Part B medical conditions are checked 



on the claim form (e.g., Chronic Beryllium Disease, 
Beryllium Sensitivity, Chronic Silicosis, or Cancer) and 
DOE contractor employment is claimed, the designated 
employee checks Box 1a of the worksheet for data entry into 
both ECMS B and ECMS E.   

Example 2:  Some AWE and BE Vendor facilities are 
designated as DOE facilities during periods of 
remediation.  If the claimant from Example 1 instead claims 
employment with an AWE or BE Vendor during a period of 
remediation or identifies the AWE or BE Vendor as a DOE 
facility on the Form EE-3, the designated employee checks 
Box 1a of the worksheet for data entry into both ECMS Part 
B and Part E.  Additional development by the assigned CE or 
CE2 is required to establish covered employment under Part 
E.

Example 3:  To establish covered employment under Part E, 
the employee had to have been a DOE contractor employee.  
If the claimant from Example 1 claims only employment as a 
DOE federal employee, the designated employee checks Box 2 
of the worksheet for data entry into ECMS B only. 

Example 4:  If a non-Part B medical condition (e.g., 
asbestosis) and DOE contractor employment are claimed, the 
designated employee checks Box 3 of the worksheet for data 
entry into ECMS E only.

Example 5:  To establish covered employment under Part E, 
the employee had to have been a DOE contractor employee.  
If the claimant claims diabetes (a non-Part B medical 
condition) and employment with an AWE or BE Vendor during a 
period in which remediation did not occur or does not 
identify the AWE or BE Vendor as a DOE facility on the Form 
EE-3, the designated employee checks Box 2 of the worksheet 
for data entry into ECMS B only.

Example 6:  If an employee claims prostate cancer and DOE 
contractor employment, the designated employee checks Box 
1a of the worksheet for data entry into both ECMS B and 
ECMS E.  If the same employee claims both prostate cancer 
and asbestosis, the designated employee checks Box 1b of 
the worksheet for data entry into both ECMS B and ECMS E.  
In the space provided, the prostate cancer is identified as 
a Part B and Part E condition, while asbestosis is 
identified as a Part E condition only. 

Example 7:  If a claimant identifies chronic silicosis on 
the Form EE-2, the designated employee checks Box 1a of the 
worksheet for data entry into both ECMS B and ECMS E, if 
and only if the claimant claims employment in underground 
tunnels in Nevada or Amchitka Island, Alaska.  If the 
claimant indicates another location, the designated 



employee checks Box 3 of the worksheet for data entry into 
ECMS E only.

Example 8:  For all new RECA 5 claims, the designated 
employee checks Box 1a of the worksheet, and the medical 
conditions are entered in both ECMS B and ECMS E.  

5.    Creating Cases in Energy Case Management System     (ECMS)  .  The 
CCC creates new cases and adds them to the automated system. Any 
claim submitted by way of Forms EE-1, EE-2, or written document 
containing “words of claim” is created in ECMS.  The CCC reviews the 
claim forms (EE 1/2 and EE 3) and the Case Create Worksheet prior to 
case creation in ECMS.

a.   Social Security Number (SSN).  The database record for each case 
normally contains the employee’s SSN as the file number.  If the 
employee’s nine digit SSN is not listed on the claim form, a nine 
digit dummy SSN is used.  Therefore, new cases are created and 
numbered in ECMS by using the employee’s nine digit SSN or a nine 
digit dummy SSN, as appropriate.

(1)  Creating Dummy SSN.  The computer system assigns a 
dummy SSN when the claimant does not supply a SSN (the 
first three characters will be "000").  The CCC tabs 
through the SSN field and enters the claimant’s last name, 
first name, and middle initial.  The computer prompts "OK 
to create case file number."  When the CCC enters "yes," 
the computer system then generates a dummy SSN.

b.   When the Case Does Not Exist In ECMS.  If the employee’s SSN 
does not already exist in ECMS B or ECMS E (i.e., a new case that 
does not exist in ECMS at all) then the case is created by using the 
“Add Case” function under the “Function” option in ECMS and numbered 
using the employee’s nine digit SSN or a nine digit dummy SSN.

c.   When the Case Already Exists in ECMS.  If the employee’s SSN 
already exists in ECMS B only, a new claim is added to ECMS E through 
the “Open Case” function under the “File” option.  Conversely, if the 
employee’s SSN already exists in ECMS E only, a new claim is added to 
ECMS B through the “Open Case” function under the “File” option.  

The “Add Case” function under the “Function” option in ECMS is not 
used for this purpose.  

d.   Shared Data.  For the most part, ECMS B and ECMS E function the 
same way and allow for independent data entry into either system.  
Most information on the first ECMS screen (“Case Update” screen) is 
shared between ECMS B and ECMS E.  Except for the “Claims” section at 
the bottom of the screen, information in the “Case Update” screen 
automatically transfers between the two systems without having to 
enter duplicate data into ECMS B and ECMS E.

The CCC enters information into the following shared fields/sections 
in EC



(1)         CE

(2)         CE Assign Dt

(3)         Dist Office

(4)         Location

(5)         Location Assign Dt

(6)         Employee Name and Address 

(7)         Employee Census Information

(8)         Employee Dependents 

(9)         Employment Classifications

(10)    Work Sites

Phone messages and call-ups are also shared between ECMS B and ECMS 
E, but are not entered during case creation.

e.   ECMS Entry.  For case creation, the following ECMS data entry 
rules apply:

(1)  Worksite information is shared between ECMS B and 
ECMS E and can be viewed from either system.  The CCC 
enters the worksite information in the “Case Update” screen 
in either ECMS B or ECMS E.  In each line item of the “Work 
Site” section, the first column (“Pt Source”) indicates “B” 
or “E”.  If a “B” is shown, the employment information was 
entered in ECMS B and is automatically shared with ECMS E.  
Conversely, if an “E” is shown, the employment information 
was entered in ECMS E and is automatically shared with 
ECMS B.

Since the employment is developed simultaneously for the 
Part B and Part E portions of the claim, the point of entry 
is from either system.  However, if a DEEOIC employee wants 
to update employment information, it is only done in the 
ECMS Part identified in the “Pt Source” column;

(a)  For Part B only cases, all worksite information 
(claimed/verified/non-verified) is entered directly 
into ECMS B.  If the worksite is not specifically 
identified in the ECMS “Worksite Desc Search” table 
field, the information is listed in the “Note” field.

(i)  The only exception is for RECA claims, where 
worksite data does not need to be entered into 
ECMS B.  The reason for this is that the worksite 
data is adjudicated by the Department of Justice, 
as determined under RECA section 5.

(b)  For Part E only cases, including RECA cases, all 
worksite information (claimed/verified/non-verified) 
is entered directly into ECMS E.  If the worksite is 
not specifically identified in the ECMS “Worksite Desc 



Search” table field, the information is listed in the 
“Note” field.  If multiple mines/mills are listed in 
the Form EE-3, they are entered in the “Note” field. 

(2)  The file date is the earliest of either the postmark 
date on the envelope, the facsimile date on the 
transmittance (fax), or the received date stamp date from 
any RC or DEEOIC Office on the signed claim form or 
document containing “words of claim” (but not earlier than 
July 31, 2001 for Part B and not earlier than October 30, 
2000 for Part E).  The postmarked envelope is kept with the 
claim form and filed down on the spindle in the case file.  
The CCC enters the earliest discernable date as the claim’s 
file date in the “Filed Dt” field, under the “Claim 
Information” section, in the “Claim Update” screen of the 
applicable ECMS system(s);  

(a)  For a claim form transmitted electronically (e-
mail), the file date is the date the claimant 
electronically sent the claim form to the DEEOIC-Form 
Receipt Mailbox (i.e, the date on the sent line of the 
claimant’s e-mail).  This is the same date that the e-
mail is received in the DEEOIC-Form Receipt Mailbox.

(3)  The received date is the date in which any DEEOIC 
Office (DO, CE2 Unit, Final Adjudication Branch (FAB), or 
NO) receives a claim form or document containing “words of 
claim,” as identified by the DEEOIC Office’s received date 
stamp date.  The CCC enters the earliest discernable date 
as the claim’s received date in the “Rcvd Dt” field, under 
the “Claim Information” section, in the “Claim Update” 
screen of the applicable ECMS system(s);

(a)  When a claim is received electronically, the date 
on the sent line of the claimant’s e-mail is the 
received date.  The DEEOIC Office does not use the 
date in which the POC received the e-mail from BOTA.  
The file date and received date of the electronically 
submitted claim form are the same.

(4)  The signature date is the date in which the claimant, 
claimant’s authorized representative, or a person acting on 
behalf of the claimant (e.g., a relative, guardian) signs 
the Forms EE-1, EE-2, or document containing “words of 
claim.”  The CCC enters this date as the claim’s signature 
date in the “Signature Dt” field, under the “Claim 
Information” section, in the “Claim Update” screen of the 
applicable ECMS system(s);

(5)  The medical conditions are entered under the “Medical 
Conditions” section in the “Claim Update” screen of the 
applicable ECMS system(s), as identified in the completed 
Case Create Worksheet; and



(6)  The CCC also enters data under the “Other Claim 
Factors” and the “SECs” sections (both containing drop down 
menus) in the “Claim Update” screen of the applicable ECMS 
system(s), as identified on the Form EE-1 or EE-2.  In 
addition, the CCC enters data under the “Payees” section in 
the “Payee Update” screen of the applicable ECMS system(s), 
as identified on the Form EE-1 or EE-2.

f.   Multiple Claimants.  There are cases which contain multiple 
claimants, where one claimant files for a medical condition that is 
approved under Parts B and E (e.g., stomach cancer) and the other 
claimant files for a medical condition that is approved under Part E 
(e.g., asbestosis).  As long as eligibility has been established and 
there is an approved condition, a new claim is created in the other 
ECMS system for each eligible claimant, as appropriate, even when the 
claimant did not file a claim under that Part.  As long as there is 
an open (active) claim for that claimant, there is no need to request 
an additional claim for the approved condition, which was already 
claimed by another claimant in that same case. 

g.   Case Create Worksheet.  Once the case is created in ECMS, the 
CCC prints and signs his or her name (“Case Creator”) and dates the 
worksheet, and then attaches it to the front of the case jacket.

h.   After Case Creation.  When a batch of cases has been created, 
the CCC notates on the front of each case file jacket the location 
for it to be sent within the DEEOIC Office and also enters the 
appropriate assigned CE and the Case Location Code under the “Case 
Information” section in the “Case Update” screen of ECMS (See EEOICPA 
PM 1-0400 and 1-0500 Exhibit 2).  The CCC then forwards the cases to 
a Workers’ Compensation Assistant/Customer Service Representative to 
send an acknowledgement letter to the claimant (See Exhibit 2).

6.   Duplicate Cases.  The automated system checks for duplicate 
cases.  Sometimes, duplicate cases are created when an incorrect SSN 
is used.  If this happens, the DD, ADD, Chief of Operations, or the 
CE2 Unit Supervisory CE is responsible for ensuring that both case 
files are merged appropriately and that all the ECMS coding in the 
case record to be deleted is entered in the correct case record prior 
to deletion.  The DD, ADD, Chief of Operations, or the CE2 Unit 
Supervisory CE must obtain authorization from NO to delete the 
duplicate case record from ECMS.  The DD, ADD, Chief of Operations, 
or the CE2 Unit Supervisory CE prepares a memorandum to the Branch 
Chief of the Automated Data Processing Systems and the Branch Chief 
of Policy, requesting the authority to merge/resolve the two cases in 
ECMS and that the payment records for compensation and medical bills 
be reconciled.  

When there is a duplicate case, the case deleted is usually the one 
with the most recent “Rcvd Dt” in ECMS.  However, if all compensation 
and bill payments were made in the later case, then the earlier case 
is deleted.  All the documents from both case files are retained to 



show the date of first filing and the adjudicatory actions taken 
thereafter.  The following steps are taken after the duplicate record 
is deleted from the automated system:

a.   Notation on Case Jacket.  The M&F Clerk writes "Duplicate of 
000-00-0000" (the file number of the other case) on the outside of 
the duplicate case file jacket;

b.   Forms.  In the upper right corner, the M&F Clerk re-numbers all 
documents with the file number of the case that is retained.  These 
documents are then combined with the retained case file; and

c.   Advising the Claimant.  The assigned CE or CE2 advises the 
claimant by letter that the duplicate case was created in error and 
that only the file number of the retained case is to be used.  
However, if the claimant was never notified of the duplicate number, 
there is no need to send the letter.

7.   Claims Examiner Review.  Upon receipt of a new case, but prior 
to initial development and adjudication, the assigned CE or CE2 
reviews the claim forms, any attached employment and/or medical 
evidence assembled at the RC, the employment verification and 
occupational history development conducted by the RC, the Case Create 
Worksheet, and ECMS to ensure the claim was entered in the correct 
ECMS system(s) and that the claim information was entered correctly.  
After this review is complete, the assigned CE or CE2 attaches the 
Case Create Worksheet to the inside cover on the left side of the 
case jacket, and files down all associated claim file documents on 
the spindle in chronological order in the case file.

a.   Claim Entry into ECMS.  The assigned CE or CE2 must ensure that 
the claim is entered in the correct ECMS system(s).  If a claim is 
created in the wrong ECMS system, certain steps are followed to 
delete the incorrect entry (See paragraph 12 below).  If a claim was 
not created in one of the ECMS systems but needs to be, the assigned 
CE or CE2 returns the claim to the CCC for case creation (See 
paragraph 5 above).  

b.   Verification of Claimant/Employee Information.  The assigned CE 
or CE2 confirms that the claimant/employee information is correct in 
ECMS.  The assigned CE or CE2 checks the last name, first name, and 
middle initial of the employee/claimant in ECMS for accuracy.  The 
full middle name does not appear in ECMS unless the claim form is 
signed with the complete middle name.  The assigned CE or CE2 checks 
the gender, date of birth, and date of death (when applicable) in 
ECMS for accuracy.  The address and phone number of the 
claimant/employee are also checked for accuracy. 

c.   Medical Conditions.  The assigned CE or CE2 must ensure that the 
medical conditions are entered in the correct ECMS system(s).  If a 
medical condition is incorrectly entered, or not entered at all, the 
assigned CE or CE2 updates the medical information in the correct 
ECMS system(s).  



d.   Initial Handling Conducted by the RC.  The assigned CE or CE2 
reviews the employment verification and occupational history 
development materials provided by the RC.  The assigned CE or CE2 
enters the claim status codes under the “Claim Status History” 
section in the “Claim Update” screen of ECMS, for each claimant, as 
appropriate, to reflect the actions taken by the RC.

(1)  The assigned CE or CE2 enters the “OR – ORISE 
Employment Evidence Received”, "ES – Employment 
Verification Sent to DOE”, and/or "CS – Request for 
Corporate Verification" claim status code(s), as 
appropriate.  The “Claim Status Dt” is the date in which 
the action was taken by the RC, as identified in their 
memorandum to the DO or CE2 Unit.

If the assigned CE or CE2 enters an “ES,” he or she also 
enters the appropriate reason code from the drop-down 
menu.  The drop down reason code indicates the specific DOE 
Operations Center the Form EE-5 was sent to (e.g., “AL5 – 
Albuquerque Operations Office (EE-5)”).  

(2)  If the employee’s OHQ has been completed, the assigned 
CE or CE2 enters the "DO – Development-Other" claim status 
code and selects the reason code "OH - Occupational 
History."  The “Claim Status Dt” for the “DO/OH” code is 
the date the occupational history interview was completed, 
as reported in the RC memorandum to the DO or CE2 Unit.

(a)  If a deficiency is identified or an additional 
interview is deemed necessary, the DO or CE2 Unit 
returns part of the package back to the RC.  The 
assigned CE or CE2 does not enter the “DO/OH” code in 
ECMS because the OHQ is not yet complete.  Instead, 
the assigned CE or CE2 enters the “RC – Resource 
Center” code and the drop down reason code “RK - 
Rework” or ”FW - Follow up”, respectively, as 
appropriate.  The “Claim Status Dt” is the date of the 
memorandum from the DO or CE2 Unit to the RC outlining 
the rework or follow-up task, as appropriate.

(b)  Upon return from the RC, the assigned CE or CE2 
enters the “DO/OH” code in ECMS to correspond with the 
date on which the rework or follow-up occupational 
history development action occurred, as reported in 
another RC memorandum to the DO or CE2 Unit.

(3)  If the claim requires additional follow up action by 
the RC or development by the assigned CE or CE2, the 
assigned CE or CE2 enters a call up in ECMS notes, as a 
reminder.  The assigned CE or CE2 reviews the initial 
submission (and all subsequent submissions from the RC) and 
assigns additional tasks to the RC as necessary.



e.   Missing Information.  If a claim form or document with “words of 
claim” is missing vital information (e.g., a diagnosed condition, 
RECA information), the assigned CE or CE2 requests the omitted 
information from the claimant.  The assigned CE or CE2 lists the 
information that is required and explains the reason the request is 
being made.

8.   Claims for New Medical Conditions or New Survivors Before a 
Recommended Decision.  When a claimant submits a claim form for an 
additional covered occupational illness under Part B or a covered 
illness under Part E prior to the issuance of a Recommended Decision, 
the new filed claim is recorded in ECMS by updating the “Medical 
Conditions” section in the “Claim Update” screen.  When an additional 
survivor submits a claim for survivor benefits under Parts B and/or E 
prior to the issuance of a Recommended Decision, the new filed claim 
is created in ECMS and reviewed, as discussed in paragraphs 4, 5, and 
7 above. 

a.   Medical Evidence Only.  If the claimant submits medical evidence 
for an unclaimed condition (i.e., medical evidence indicating the 
presence of a covered occupational illness or covered illness) 
without a claim form or document with “words of claim” for the 
covered condition, then the DO or CE2 Unit contacts the claimant by 
telephone to explain the situation and sends a letter (with an 
attached claim form) asking the claimant to submit a new claim form.  

(1)  The DO or CE2 Unit only requests a new claim form and 
develops the evidence further, if it is apparent that 
eligibility is likely.  

(2)  The letter addresses the receipt of the new evidence 
and explains the need for a Form EE-1 or EE-2 to establish 
a new claim.  A claim form is not requested, however, when 
it is unlikely that the new medical evidence establishes a 
covered medical condition (e.g., evidence of a recurrence 
of a previously reported cancer or evidence of a noise-
induced hearing loss).  

b.   Medical Evidence and “Words of Claim”.  A new claim form is not 
required if the claimant provides medical evidence of a new condition 
along with a signed written statement that he or she wants the 
medical condition to be considered (or other “words of claim”).  The 
assigned CE or CE2 develops and adjudicates the new claimed condition 
accordingly. 

c.   Survivorship Evidence Only.  If a new survivor submits 
survivorship evidence (e.g., birth certificate, marriage certificate, 
school records) without a claim form, then the DO or CE2 Unit 
contacts the claimant by telephone to explain the situation and sends 
a letter (with an attached claim form) asking the claimant to submit 
a claim form.

(1)  The DO or CE2 Unit only requests a claim form and 



develops the evidence further if it is apparent that 
eligibility is likely.  

(2)  The letter addresses the receipt of the new evidence 
and explains the need for a Form EE-2 to establish a new 
claim.  

9.   New Claims Received in the DO During Case Review by FAB or NO.  
There are instances when an already created case file is under review 
with FAB (e.g., a review of the Recommended Decision) or NO (e.g., 
Reopening Request, policy question), and a claimant files a new 
medical condition or a new survivor files a claim.  The DO date-
stamps the claim form(s) and any attached documentation upon receipt 
into their office.

a.   Case Review by FAB.  Sometimes instead of the claim form(s) 
being sent to the FAB (or CE2 Unit), it is inadvertently sent to the 
DO who issued the Recommended Decision.  In order to promote 
efficiency, the DO’s M&F Clerk sends an e-mail, with an attached 
scanned/imaged copy of the claim form(s) and any received documents, 
to the designated CE2 in the appropriate local FAB or to the NO CE2 
Unit Supervisory CE, if the case is at the NO FAB.  

The request advises the CE2 that the attached new claim is being 
forwarded for case creation and appropriate development.  In the body 
(not the subject line) of the e-mail, the M&F Clerk lists the 
employee’s name, the claimant’s name (if different from the 
employee’s name), file number, the assigned FAB Representative, and 
the received date of the new claim.  The DD, FAB Branch Chief, and 
Chief of Operations are also included in a carbon copy of the e-
mail.  This is followed up with the DO mailing (or hand delivering if 
located in the same building) the original claim form(s) and attached 
documents to the CE2.

(1)  Once the CE2 receives the e-mail from the M&F Clerk, 
the CE2 prints the attachments, date-stamps the documents, 
and advises the assigned FAB Representative to assign the 
case to him or her in ECMS.

(2)  The FAB Representative assigns the case to the 
appropriate CE2 through the “Open Case” function under the 
“File” option in ECMS.  The FAB Representative then selects 
the appropriate CE2 in the drop down menu of the “CE2” 
field under the “FAB Co-located Development” section in the 
“Case Update” screen of ECMS.  Once the FAB Representative 
selects the appropriate CE2, he or she tabs over to the “CE 
Assign Dt” field, which automatically populates with the 
current date and time (this field can be manually inputted 
if needed).  

In addition, the FAB Representative keys the case file to 
the appropriate CE2 by entering the appropriate ECMS Case 
Location Code in the “Location” field (See EEOICPA PM 1-



0500 Exhibit 2), tabs over to the “Location Assign Dt” 
field, which automatically populates with the current date 
and time (this field can be manually inputted if needed), 
and then clicks on the “Save” button.  The FAB 
Representative then advises the CE2 that the case has been 
assigned to him or her in ECMS.  

Both the FAB Representative and the CE2 are able to make 
entries into ECMS without having to transfer the case back 
and forth in the system.

(3)  For a new claimed medical condition, the CE2 enters 
the medical condition in the appropriate ECMS system(s), as 
discussed in paragraphs 4 and 5 above. 

(4)  For a claim filed by a new survivor, the designated 
employee within the CE2 Unit completes the Case Create 
Worksheet (as described in paragraph 4 above) and forwards 
it, along with the claim form and any attached 
documentation, to the CCC to create the case in ECMS (See 
paragraph 5 above).

(5)  Once the CCC creates the case in ECMS, the claim 
documentation is returned to the CE2 who then reviews that 
information, in addition to the evidence in the case file, 
and develops the claim as appropriate.

(6)  Prior to the FAB transferring a case out of their 
office that the CE2 is assigned to in ECMS, the FAB 
Representative or the M&F Clerk clicks on the “Unassign 
CE2” button in the “Case Update” screen.

b.   Case Review by NO. When the DO receives a new claim on a case 
that is under review by the NO (e.g., Reopening Request, policy 
question), the M&F Clerk must advise the DD who in turn contacts the 
Unit Chief for Policies, Regulations and Procedures in NO to 
determine how to effectively handle the incoming claim.  This is 
determined on a case by case basis.

10.  Claims for New Medical Conditions After a Final Decision.  A 
claim form is required when a Final Decision has been issued and a 
claimant submits evidence of a new occupational illness under Part B 
or a covered illness under Part E.  A claimed medical condition is 
new only if it was not previously addressed in a Final Decision.  A 
new claim form is not needed for consequential conditions.  However, 
a signed written request to claim a consequential condition is 
required.  

a.   ECMS Entry.  The newly filed claim is recorded by the assigned 
CE or CE2 with the entry of the claim status code “RD- Reopened - 
Development Resumed” under the “Claim Status History” section in the 
“Claim Update” screen of ECMS B, ECMS E, or both, as appropriate. 
 The received date stamp, facsimile transmittance date (fax), or 
postmark date (whichever is the earliest discernable date) is entered 



as the “Claim Status Dt” in ECMS.  

b.   No Claim Form Received.  If the claimant only submits medical 
evidence for a new condition (e.g., medical evidence indicating the 
presence of an occupational illness or covered illness), then the DO 
or CE2 Unit sends a letter requesting that the claimant submit a new 
claim form.  Before the letter is sent, the assigned CE or CE2 
initiates a phone call with the claimant to explain the situation and 
determine the claimant’s intention to pursue a new claim.   

(1)  The DO or CE2 Unit requests a new claim form and 
develops the evidence further, only if it appears that 
coverage is likely.  

(2)  The letter addresses the receipt of the new evidence 
and explains the need for a Form EE-1 or EE-2 to establish 
the new claim.  If it is unlikely, however, that the new 
medical evidence establishes a new covered medical 
condition, a claim form is not requested.  

c.   Words of Claim.  If a claimant submits a new claim form for a 
new condition or a signed written statement that he or she wants the 
medical condition to be considered (or other “words of claim”), the 
assigned CE or CE2 develops and adjudicates the new claim, regardless 
of whether or not it is likely that the condition is covered under 
the EEOICPA.

11.  Withdrawal of a Claim.  A claimant is able to withdraw his or 
her claim for benefits for any claimed condition(s), including wage 
loss or impairment, prior to the issuance of a Final Decision for the 
requested benefit(s).  All requests to withdraw a claim for benefits 
must be in writing, signed by either the claimant or his or her 
authorized representative, and specific in reference to what part(s) 
of the claim is to be withdrawn.  The assigned CE or CE2 codes the 
withdrawal request appropriately under the “Claim Status History” 
section in the “Claim Update” screen of ECMS system(s), with the 
“Claim Status Dt” being the earliest discernable received date of the 
withdrawal request letter

12.  Deleting a Claim from ECMS.  If the assigned CE or CE2 
determines that a claim (for deleting a case, follow the instructions 
in paragraph 6) was created in the wrong ECMS system or needs to be 
added to an ECMS system, the claim is returned to case create.  The 
assigned CE or CE2 writes a memo, in which his or her Supervisory CE 
reviews and signs, advising the Chief of Operations to delete or add 
a claim in a specific ECMS system.  

If a claim is added to an ECMS system, the memo provides the name of 
the claimant, the file number, the file date, the applicable ECMS 
system, and refers to the claim form for any additional information 
for the CCC to enter into ECMS.  

If a claim needs to be deleted in ECMS, the memo provides the name of 
the claimant, the file number, and the applicable ECMS system.  



The CCC initials and dates the memo once the claim has been deleted 
or added to an ECMS system.  The memo is filed down on the spindle in 
chronological order within the case file and returned to the assigned 
CE or CE2. 

Example:  If a claim is for Part E only (e.g., asbestosis), but was 
entered in ECMS B and E, the B claim needs to be deleted.  The CCC 
deletes the claim information, not case information, in the incorrect 
version of ECMS.

Exhibit 1: Case Create Worksheet

Exhibit 2: Letter of Acknowledgement
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1.   Purpose and Scope.  This chapter describes how case files are 
transferred between locations within the Division of Energy Employees 
Occupational Illness Compensation (DEEOIC), filed, and maintained 
(including dividing a file’s contents, repairing damaged folders, and 
reconstructing lost case files). 

The chapter also describes how to update, correct, and adjust the 
electronic files in the Energy Case Management System (ECMS).  
Finally, the chapter addresses how the Final Adjudication Branch 
(FAB) assigns docket numbers to case files referred for their 
consideration and issuance of a Final Decision or other order.

2.   Case Movement.  Each DEEOIC staff member is responsible for 
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ensuring that cases are delivered to their appropriate locations.  
The new location code is notated on the front of the case file jacket 
and entered in the “Case Update” screen of ECMS before the file is 
moved.

a.   Location Changes.  As cases are moved to different locations 
within a DEEOIC Office, their location codes are changed in ECMS.  
Each location in a DEEOIC Office has its own location code, for 
example, “FIL” for the File Room, “CCJ” for a specific Claims 
Examiner (CE), “FO1” for the Fiscal Officer, and “DMC” for the 
District Medical Consultant (See EEOICPA PM 1-0500 Exhibit 1).  

b.   Notations on Case Jackets.  When ECMS coding is completed, the 
DEEOIC staff member lists the new location code on the grid sheet on 
the front of each folder of the case file, dates each folder, and 
initials each folder.  The DEEOIC staff member then hand carries the 
file to its next location or places the folder in the appropriate 
pick-up area for routing to the next location.

c.   Replacement Grid Sheets.  When the jacket has been completely 
filled, it is copied and the copy is placed on the inside cover of 
the left side of the case file.  A gummed grid sheet with spaces to 
enter new routing locations is then placed on the front cover of the 
case file.

3.   Filing Cases.  Open cases (i.e., those cases needing further 
action) and closed cases are housed either in the File Room or in 
other locations throughout the DEEOIC Office.

a.   Method of Filing.  Most case folders are kept in the file room 
on open shelves.  

(1)         The 2x2 terminal digit system is used by the 
DEEOIC.  The folders are grouped together and filed using 
the last four digits of the file number (hereafter referred 
to as “terminal digits”).

The files are first grouped together in numerical order by 
the last two terminal digits (from XX00 to XX99).  The 
first two terminal digits of a file determine the order of 
files with the same final two digits (00XX to 99XX).  For 
example, files with the terminal digits 0034, 0234, 1001, 
1034, 1234, 2001, and 3489 are filed as follows:

Ending with 01:    1001, 2001

Ending with 34:    0034, 0234, 1034, 1234

Ending with 89:    3489

(2)  The outside edge of each folder is labeled with the 
last four digits of the claimant’s file number (terminal 
digits).  Each digit has a distinct, brightly-colored 
background, allowing searchers to locate, retrieve and/or 
file the folders with greater ease and accuracy.



b.   Cases Sent to the File Room.  Case folders are not returned to 
the File Room unless:

(1)  The File Room is the last location notated on the case 
folder along with the date transferred and the initials of 
the DEEOIC staff member initiating the move;

(2)  ECMS is accurately coded to show the File Room (“FIL”) 
as the last location; and

(3)  Any loose documents or mail are filed down on the 
spindle in the folder, unless notated with the phrase "drop 
file," the date the document was drop filed, and the 
initials of the DEEOIC staff member who had requested the 
mail to be drop filed. 

c.   Cases Outside of the File Room.  When case files are located at 
a DEEOIC staff member’s work station or some other location, they 
need to be organized so they can be quickly located.  When files are 
separated into different piles for effective case management (e.g., 
under development, awaiting a Recommended Decision), the DEEOIC staff 
member arranges each pile of cases in 2x2 terminal digit file number 
order.

d.   Misfiled Cases.  If a case is coded “FIL” in ECMS, but is not 
located in the File Room, a special search is required.  This special 
search includes searching throughout the File Room (sometimes cases 
get misfiled on the shelves), on DEEOIC staff members’ workstations, 
the DEEOIC Office as a whole, and even other DEEOIC Offices.  If the 
special search is unsuccessful, then DEEOIC staff must reconstruct 
the file (See paragraph 7 below).

4.  Dividing Cases.  When the contents of a case file become too 
thick to be contained in one folder, they are divided.  Mail and 
File (M&F) staff divide files on their own when deemed appropriate, 
or at the request of a DEEOIC staff member.  The M&F Clerk takes the 
following actions when dividing a case file:

a.   Prepare a New Folder.

(1)  The M&F Clerk makes a duplicate folder with the same 
file number (See EEOICPA PM 1-0300 paragraph 3).  The M&F 
Clerk writes the letter “A” at the bottom of the front 
cover of the original case file.  The M&F Clerk then writes 
the letter "B" at the bottom of the front cover of the 
overflow folder.  

(2)  On the bottom of the front cover of each folder, the M&F Clerk 
writes "This case is divided into A and B parts"; and

b.   Dividing the File.  The M&F Clerk divides the contents of the 
file at a logical point, considering the size of each part and the 
content and receipt date of the documentation.

(1)  The M&F Clerk skims through the case file records and 
determines a cutoff date for the Part A folder.



(2)  The M&F Clerk places all correspondence and other 
documents received before the cutoff date in the Part A 
folder.  All correspondence and documents received after 
the cutoff date are placed in the Part B folder.  The M&F 
clerk files down Forms EE 1/2, EE 3, and copies of claim 
forms under Part E (formerly Part D) on the spindle in the 
Part B folder.  Documents regarding any actions still 
pending and documents showing compensation paid are also 
kept in the Part B (active) folder.  

(3)  If it becomes necessary to divide the case more than 
once, the new overflow folders are labeled "AA", "AAA", 
etc.

(4)  Part B is always the active folder and contains the 
most recent documents, the original Forms EE-1/2, 
Department of Energy (DOE) claim forms (formerly Part D), 
documents containing words of claim for benefits under the 
EEOICPA, Employment History Form EE-3, any documentation 
showing compensation paid, and all documents requiring 
further action.

(5)  When voluminous records are received from a single 
source (e.g., hospital records, prior Part D records, 
responses to Document Acquisition Requests) resulting in 
the case to be divided, they are filed down on a separate 
spindle, as long as the records are clearly identified as 
belonging to a single identifiable source.

5.   Multiple Survivors.  When the case file has multiple survivors, 
the Form EE-2 for the first survivor is on the bottom.  The Form EE-2 
for the second survivor is just above the first, and so forth, as 
reflected in ECMS under the “Claims” section in the “Case Update” 
screen.  The correspondence, medical evidence, employment evidence, 
and other documents are placed on top of the claim and employment 
history forms (on the spindle), in chronological order of date 
received in the case file and are not divided by survivor.  

6.   Repairing Cases.  The M&F Clerk or other DEEOIC staff member 
designated by the District Director (DD), FAB Manager, or Policy 
Branch Chief, repairs the case folders and their contents that have 
become worn or unreadable due to wear and tear.  

a.   Loose Documents.  The M&F Clerk or other designated DEEOIC staff 
member repairs or strengthens documents that have torn loose from the 
spindle by using a gummed or self-adhesive reinforcement, transparent 
tape, or other method approved by the DD, FAB Manager, or Policy 
Branch Chief.  

b.   Damaged Documents.  If torn or damaged documents cannot be 
mended, and there is the potential for further damage to occur, the 
M&F Clerk or other designated DEEOIC staff member photocopies the 
documents so that the file contains a readable copy.  To protect from 



further damage, the torn or damaged documents are placed in a 
protective sleeve or envelope and placed in the case file.

7.   Reconstructing Cases.  When a case is lost and every effort to 
locate it within that DEEOIC Office and the other DEEOIC Offices is 
unsuccessful, the DEEOIC staff must reconstruct the case file.  A 
Supervisory CE or Manager prepares a memorandum for the signature of 
the DD, FAB Branch Chief, or Policy Branch Chief, explaining the loss 
of the file and the necessary preparation of a new case jacket.  The 
assigned CE, Secondary Claims Examiner (CE2), FAB Representative, or 
National Office (NO) Representative then requests duplicates of all 
documents in the lost file.  

a.   Memorandum and New Case Jacket.  The Supervisory CE or Manager 
prepares and signs a memorandum describing the effort(s) taken to 
locate the original file and that a duplicate case jacket is 
necessary.  Once approved and signed by the DD, FAB Branch Chief, or 
Policy Branch Chief, the memo is then forwarded to the Case Create 
Clerk, who creates a new case jacket (See EEOICPA PM 1-0300 paragraph 
3) with the memo placed inside and returns it to the assigned CE, 
CE2, FAB Representative, or NO Representative.

b.   Requests for Records.  The assigned CE, CE2, FAB Representative, 
or NO Representative prepares correspondence to all the claimants and 
authorized representatives associated with the case requesting a copy 
of any documents pertinent to the case file.  The assigned CE, CE2, 
FAB Representative, or NO Representative also requests duplicate 
documents from medical providers, the National Institute for 
Occupational Safety and Health (NIOSH), DOE, and any other 
identifiable source (e.g., Center to Protect Workers’ Rights (CPWR), 
Social Security Administration (SSA), Resource Center (RC)).  The 
memo and the letters requesting the documentation are filed down on 
the spindle in the new case folder.  

c.   Electronic Records.  If electronic copies of documents (e.g., 
development letters, Recommended Decisions, Final Decisions) or claim 
related e-mails from external customers (e.g., the claimant, RC, DOE, 
corporate verifiers, Congressional Offices, NIOSH), that were in the 
case file have been maintained by the assigned CE, CE2, FAB 
Representative, or NO Representative, they are to be copied and 
placed in chronological order in the file by when they were 
originally created.

d.   Recovery of Original File.  If the lost case file is found, the 
assigned CE, CE2, FAB Representative, or NO Representative 
incorporates all original and unduplicated material into a single 
case jacket and discards the duplicate case information and case file 
jacket in a recycle bin for shredding.

8.   Updating, Correcting, and Adjusting the ECMS Database.  Changes 
to ECMS are sometimes needed due to errors in data entry or updated 
changes to the claimant's address, etc.



a.   Corrections to Data Elements.  It is each DEEOIC staff member’s 
responsibility to safeguard the integrity of the data in ECMS.  
Stakeholders and interested parties (e.g., DEEOIC Offices, 
Congressional Offices, the Ombudsman Office) are provided with 
performance reports compiled from ECMS data.  Therefore it is 
especially important to ensure that the data entered in ECMS is 
correct and up to date.  These elements include all name fields, 
claimed illness information, claimed employment data, date of birth, 
date of death, and SSN.

b.   Change of Address.  All requests for change of address are 
submitted in writing by the claimant, authorized representative, or 
approved Power of Attorney.  All such changes are referred to the 
individual designated as the Payee Change Assistant (PCA).  The PCA 
(or a designee who does not have the authority to enter payments in 
ECMS) makes changes to names and addresses in ECMS.  Any change of 
address needs to be approved by the assigned CE, CE2, FAB 
Representative, or NO Representative prior to any changes in ECMS.  
Attached, as Exhibit 1, is the form used to document changes of name, 
address, and/or telephone number by all DEEOIC Offices.

(1)  The request for a new address must contain an 
acceptable signature on the document.  The claimant’s 
signature, an authorized representative’s signature, or the 
approved Power of Attorney’s signature is acceptable.

(2)  If a written document contains a claimant’s new 
address, the assigned DEEOIC staff member calls and 
confirms with the claimant, authorized representative, or 
the approved Power of Attorney whether the change is 
temporary or permanent.  The call is then documented in the 
ECMS Telephone Management System (TMS), with a printed copy 
placed in the case file.

(3)  A faxed request to change a claimant’s address or 
phone number is acceptable, as long as it contains the 
signature of the claimant, authorized representative, or 
the approved Power of Attorney requesting the change. 

(4)  For payment purposes only, a “Payment Only” address is 
documented and signed by the claimant or approved Power of 
Attorney on the original EN-20 form.  Faxes are not 
acceptable.  

9.   FAB Docketing.  A unique docket number is assigned under Part B 
and Part E, as applicable, to each claimant involved in the FAB 
review process.  The assignment of a docket number allows FAB to 
track individual claimants who filed under Part B and/or Part E and 
to protect their privacy.

a.   Docket Number Assignment.  Any case that is forwarded to FAB for 
issuance of a Final Decision or other order has a docket number 
assigned to each claimant identified in the Recommended Decision 



under Parts B and E of the Act, as applicable.  The docket number(s) 
assigned is generated randomly by ECMS within each local FAB Office. 
 The docket number is a numerical prefix followed by the year in 
which the docket number is assigned.  Once a docket number is 
assigned to a claimant (a separate docket number for Part B and Part 
E, as applicable), that document number remains the same, is always 
used to identify the claimant in future Final Decisions or other 
orders, and does not change.

b.   Registering Docket Numbers in ECMS.  Upon receipt of a 
Recommended Decision, a FAB Representative enters “FD – FAB Received 
Recommended Decision” under the “Claim Status History” section in the 
“Claim Update” screen of ECMS.  An “FD” status code is entered for 
each claimant in ECMS who receives a Recommended Decision.  The entry 
of the “FD” status code in ECMS is what generates the random 
assignment of the docket number.

c.         Duplicate Numbers.  The individual entering the docket 
number must ensure that he or she does not re-enter a new docket 
number for a claimant who has already been assigned a docket number 
under that Part of the Act.  If this occurs, the file is referred to 
the local FAB Manager to have the second docket number removed from 
ECMS.

Exhibit 1: ECMS Change Form
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1.   Purpose and Scope.  This chapter describes the procedures for 
sending physical case files and electronic case records between the 
various offices within the Division of Energy Employees Occupational 
Illness Compensation (DEEOIC), including the District Office (DO), 
the Secondary Claims Examiner (CE2) Unit, the Final Adjudication 
Branch (FAB), and the National Office (NO).  It also describes the 
procedures for sending the contents of a case file to the National 
Institute for Occupational Safety and Health (NIOSH) and to a medical 
or scientific specialist in NO.

2.   Responsibilities.  Mail and File (M&F) staff process all 
physical case files transferred temporarily or permanently among the 
DEEOIC Offices.  The Chief of Operations, Supervisory CE, Assistant 
District Director (ADD), District Director (DD), FAB Manager, NO 
Representative, M&F Clerk, or designee transfers electronic records 
in the Energy Case Management System (ECMS) and notates the front of 
the case file jacket, accordingly, on all case files transferred 
temporarily or permanently.

3.   Electronic Transfer of Case Records in ECMS.  The electronic 
transfer of a case record in ECMS involves taking the following 
actions in the “Case Update” screen:  enter the appropriate DEEOIC 
Office’s transferred out location code in the “Location” field (See 
Exhibit 1); click the “Save” button;  click on the “Transfer Case” 
button;  pick the appropriate DEEOIC Office in the “District Office” 
drop down menu field under the “Transfer To” section;  and then click 
on the “Transfer Case” button.

The electronic transfer of a case record in ECMS can be done in 
either ECMS system (ECMS B or ECMS E), and results in the transfer of 
the case record in both ECMS systems simultaneously.

a.   Electronic Transfer to a CE2 Unit.  The local CE2 Unit and the 
NO CE2 Unit are not listed in the “District Office” drop down menu 
field under the “Transfer To” section of ECMS.  Instead, the designee 
must transfer the electronic case record to the appropriate FAB 
Office in which the CE2 Unit resides with.  

(1)  Once electronically transferred to the appropriate FAB 
Office, a FAB Representative selects the appropriate CE2 in 
the drop down menu of the “CE2” field under the “FAB Co-
located Development” section in the “Case Update” screen of 
ECMS.  Once the FAB Representative selects the appropriate 
CE2, he or she tabs over to the “CE Assign Dt” field, which 
automatically populates with the current date and time 
(this field can be manually inputted if needed).

In addition, the FAB Representative keys the case file to 
the CE2 by entering the appropriate ECMS Case Location Code 
in the “Location” field (See Exhibit 1), tabs over to the 
“Location Assign Dt” field, which automatically populates 



with the current date and time (this field can be manually 
inputted if needed), and then clicks the “Save” button.  

Both the FAB Representative and the CE2 are able to make 
entries into ECMS without having to transfer the case in 
the system.

4.   Temporary Transfers (Loans).  Case files are temporarily 
transferred between DEEOIC Offices for a variety of reasons, 
including the review of a Recommended Decision (RD), a Final Decision 
(FD), a remand order, a request for reconsideration, a request for 
reopening, a DO or CE2 Unit pending action, a medical or scientific 
referral, or for a policy issue.  Whenever a case file is 
transferred, it is sent in its entirety to the designated location.  
It is of utmost importance that if a case is misrouted to a DEEOIC 
Office from another DEEOIC Office, that it be transferred immediately 
to the appropriate DEEOIC Office.

a.   Procedures Before the Loan.

(1)  The Claims Examiner (CE), CE2, FAB Representative, or 
NO Representative completes all applicable items listed on 
the case transfer sheet (see Exhibit 2) and attaches it to 
the outside of the case jacket.  This sheet identifies the 
case, the DEEOIC Office the case is transferred to and 
from, and the reason for the transfer.  

(2)  If the CE, CE2, or NO Representative is transferring a 
case file, the following boxes in the Reason for DO’s/CE2 
Unit’s/NO’s Transfer field is checked, as appropriate:

(a) To the FAB, select the option FAB Review and any 
of the following options below, as appropriate:

(i)  For an RD, select the option Recommended 
Decision; or

(ii) For a request for reconsideration, select 
the option Reconsideration.

 (b) To and from the NO, select the option, 
Policy/Procedure and any of the following options 
below, as appropriate:

(i)  For a request to reopen, select the option 
Reopen.  For the return response to a reopening 
request, select the option Reopen and briefly 
explain whether the reopening was granted or 
denied in the Comments/Other field; 

(ii) For a submission of a remand challenge, 
select the option Remand Challenge.  For the 
return response to a remand challenge, select the 
option Remand Challenge and briefly explain 
whether the remand challenge was granted or 
denied in the Comments/Other field;



(iii) For a policy issue (e.g., stepchildren, 
incapable of self-support, employment 
verification), select the option Policy Question 
and briefly explain the request in the 
Comments/Other field.  For the return response to 
a policy issue, select the option Policy Question 
and include a brief explanation in the 
Comments/Other field.  This form does not replace 
the WS/WR form;

(iv) For a review by the Office of the Solicitor 
(e.g., power of attorney, filed court 
documentation), select the option Solicitor and 
include a brief explanation in the Comments/Other 
field.  For the return response from the 
Solicitor, select the option Solicitor and 
include a brief explanation in the Comments/Other 
field; or

(v)  For a medical or scientific review, 
including a referral to the Medical Director, 
Industrial Hygienist (IH), Toxicologist (TX), or 
the Health Physicist, select the specific type of 
review, as appropriate.  For the reviewer’s 
return response, select the type of review 
provided and include a brief explanation in the 
Comments/Other field, as appropriate.

(3)  If the FAB Representative is transferring a case file, 
the following boxes in the Reason for FAB’s Transfer field 
is checked, as appropriate:

(a)  To the DO or CE2 Unit, in which the FAB vacates 
the RD and issues a remand order, select the option 
Remand;

(b)  To the DO or the CE2 Unit, in which the FAB 
reverses the RD, select the option Reversal;

(c)  To the DO or CE2 Unit, in which the FAB affirms 
the RD, select the option Affirmation;

(d)  To the NO, select any of the following below, as 
appropriate:

     (i)  For a request to reopen, select the option 
Reope

(ii) For a policy issue (e.g., stepchildren, 
incapable of self-support), select the option 
Policy Question and briefly explain the request 
in the Comments/Other field.  This form does not 
replace the WS/WR form;

(iii) For a review by the Office of the Solicitor 



(e.g., filed court documentation), select the 
option Solicitor and include a brief explanation 
in the Comments/Other field; or

(iv) For a medical or scientific review, 
including a referral to the Medical Director, 
Industrial Hygienist (IH), Toxicologist (TX), or 
the Health Physicist, select the specific type of 
review, as appropriate.

(e)  At the time of mailing the FD, the FAB 
Representative selects the option Send Copy of Final 
Decision to with either NIOSH, DOJ (RECA), and/or RC 
(with the specific RC name/location listed) marked, as 
appropriate.

(4)  The CE, CE2, or FAB Representative checks the 
following boxes, as appropriate, when rendering an RD or 
FD, respectively:

(a)  The type of RD or FD submitted (Part B and/or 
Part E); and 

(b)  The status of the RD or FD under that Part(s) 
(Accept, Deny, and/or Defer)

The FAB Representative notates the ECMS Final Decision 
Coding under Part B and/or Part E and also the amount of 
any compensation approved (AOP Amount) under Part B and/or 
Part E in that field.

For any issue not specified above, include a brief 
explanation in the Comments/Other field.

(5)  The Chief of Operations, FAB Manager, NO Unit Chief 
for Policies, Regulations and Procedures, DD, ADD, 
Supervisory CE, Senior Claims Examiner, or designee 
determines whether the case is in a posture for transfer to 
another DEEOIC Office (e.g., the DO issued an RD that needs 
to be sent to FAB for processing of the FD), and if so, 
then ensures that:

(a) Within reason, all pending actions have been taken 
and all correspondence answered;

(b) Mail is filed down on the spindle in order of date 
receipt; and

(c) The case file jacket is in good condition.

(6)  The initiator and the authorizing signatory both sign 
and date the completed case transfer sheet (sometimes this 
is the same person).  The NO Unit Chief for Policies, 
Regulations and Procedures, DD, and FAB Manager designate 
the authorizing signatory within their respective office.

All cases sent to the NO require the authorization of the 



DD, ADD, Supervisory CE, FAB Manager, or designee.  The NO 
Unit Chief for Policies, Regulations and Procedures or 
designee authorizes case transfers from the NO.

(7)  The Chief of Operations, FAB Manager, NO Unit Chief 
for Policies, Regulations and Procedures, DD, ADD, 
Supervisory CE, M&F Clerk, or designee changes the location 
on the front of the case file jacket and in ECMS to reflect 
the physical and electronic transfer of the case to another 
DEEOIC Office (See paragraph 3 above). 

The location of individual case files is tracked in ECMS 
through specific codes.  ECMS Case Location Codes are 
identified in Exhibit 1.

Maintaining accurate case location information in ECMS is 
essential.  Each time a file is physically transferred from 
one location to another within a DEEOIC Office or from one 
DEEOIC Office to another, ECMS must be updated to show the 
current location of the case file and the date in which the 
change in location was made.  This is also notated on the 
front of the case file jacket.

(8)  M&F staff mail the case file, either by the designated 
express mail service or through the United States Postal 
Service (USPS).  

b.   Procedures After the Loan.

(1)  Upon receipt of the transferred case, the receiving 
office files the case transfer sheet down onto the spindle 
in the case file and takes the action reflected on the case 
transfer sheet.

(2)  The receipt of individual case files is tracked in 
ECMS through specific codes.  When a physical case file 
arrives in the DEEOIC Office, M&F staff date-stamp the case 
transfer sheet and deliver the case to the M&F Clerk who 
enters the appropriate receiving/transferring in office and 
location codes in the “Dist Office” and “Location” fields, 
respectively, in the “Case Update” screen of ECMS (See 
Exhibit 1).  

The M&F Clerk also assigns the case in the “CE” field (See 
Exhibit 1).  The dates of the change in location and CE 
assignment are recorded in ECMS by tabbing over to the 
“Location Assign Dt” and “CE Assign Dt” fields, 
respectively, which automatically populates with the 
current date and time (these fields can be manually 
inputted if needed).  The location codes are also notated 
on the front of the case file jacket.

(3)  Any mail received for a case which is loaned or 
temporarily transferred is forwarded to the appropriate 
DEEOIC Office that has the case file.  



c.   Cases with Partial FDs for Compensation.  There are instances 
when FAB issues a partial FD allowing for the payment of benefits to 
a claimant while another portion of the RD is held in abeyance as a 
result of the pending expiration of the claimant’s 60 day allotted 
time frame to file objections, or the consideration of objections or 
a request for a hearing already filed in reference to the pending 
portion of the RD.  To ensure the timely processing of compensating 
the claim by the DO and the timely review of the pending portion of 
the RD by FAB, the following must be completed:

(1)  The FAB Representative attaches a removable red label 
to the lower right corner on the front of the case file 
jacket with the following information:

(a)  List the date of issuance of the pending RD and 
whether it pertains to Part B and/or Part E;

(b)  List the FAB Office the case needs to be returned 
to;

(c)  List the name of the FAB CE or FAB Hearing 
Representative to whom the case is assigned; and

(d)  List a “no later than” date by which the case 
needs to be returned to FAB, in order to ensure timely 
review.

(2)  The FAB Representative also attaches on the front of 
the case file jacket a case transfer sheet (see Exhibit 2) 
printed on red paper, with all applicable items completed. 

(3)  The assigned FAB CE or FAB Hearing Representative puts 
a call up note for the case in his or her Outlook 
calendar.  

(a)  The local FAB employees notify their Manager at 
least ten days before the due date, if the case has 
not been returned by the DO.  The Manager contacts the 
DO to have the case transferred back to his or her 
office.  

(b)  The NO FAB employees notify the Operations 
Specialist and their Manager at least ten days before 
the due date, if the case has not been returned by the 
DO.  The Operations Specialist or the Manager contacts 
the DO to have the case transferred back to the NO 
FAB.

(4)  Once the DO has processed the claimant’s payment, the 
Chief of Operations, DD, Supervisory CE, Fiscal Officer, or 
designee attaches on the front of the case file jacket a 
case transfer sheet (see Exhibit 2) printed on plain white 
paper, with all applicable items completed, including in 
the Comments/Other field the name of the assigned FAB CE or 
FAB Hearing Representative to whose attention the case is 



to be given, identifying the claimant’s payment has been 
processed, and that the case is returned back to FAB for 
their review of the pending portion of the RD.

5.   Permanent Transfers.  Case files are permanently transferred 
between the DOs due to jurisdiction, based upon the employee’s last 
verified covered employment.  There are instances when changes in 
jurisdiction go into effect in order to balance the case/workload 
among the DOs.  

In reference to Radiation Exposure Compensation Act (RECA) claims, 
all RECA Section 5 claims are handled in the Denver DO and are 
transferred there accordingly.  All Section 4 RECA claims are 
transferred to the DO which has jurisdiction, based upon the 
employee’s last covered employer.  It is of utmost importance that if 
a case is misrouted to a DEEOIC Office from another DEEOIC Office, 
that it immediately be transferred to the appropriate DEEOIC Office.

a.   Procedures for Permanent Transfers.  After determining that a 
case needs to be transferred, the following actions are taken by 
DEEOIC staff:

(1)  Prepare a transfer letter for the DD, ADD, Supervisory 
CE, or designee’s signature notifying the claimant and 
other interested parties (e.g., Resource Center, authorized 
representative) of the transfer and the contact address and 
phone number of the other DEEOIC Office;

(2)  Prepare a case transfer sheet (see Exhibit 2) for the 
DD, ADD, Supervisory CE, or designee’s signature (as 
discussed in paragraph 4 above) which is then attached to 
the front of the case file jacket;

(3)  The DD, ADD, Supervisory CE, or designee ensures the 
case is in a posture for permanent transfer (e.g., all 
pending actions have been taken, correspondence has been 
answered, mail has been filed down on the spindle, and the 
case file jacket is in good condition).  The DD, ADD, 
Supervisory CE, or designee then authorizes the transfer 
and signs the notification of transfer letter and the case 
transfer sheet;

(4)  The Chief of Operations, DD, ADD, Supervisory CE, M&F 
Clerk, or designee transfers the electronic case record by 
keying the appropriate location code and DEEOIC Office in 
ECMS (See paragraph 3 above);

(5)  The physical case file is sent either through a 
designated express mail service or through the USPS; 

(6)  Permanent case transfers need to occur within 20 days 
of the date of the last pending action taken; 

(7)  If mail is received for the transferred case, the mail 
is forwarded to the responsible DEEOIC Office that has the 



case file.

b.   Delays in Permanent Transfers.  In some instances, a case file 
reviewed for permanent transfer by the originating DO, is in a 
posture for an RD and needs to be sent to FAB for processing of the 
FD.  In this instance, the originating DO prepares and issues the RD 
and transfers the case to FAB.

After taking all appropriate actions, FAB transfers the case back to 
the originating DO, which is the office that issued the RD.  

(1)  If there are no remand actions to be taken, the 
originating DO proceeds with the permanent transfer of the 
case to the DO which holds jurisdiction.  

(a)  The only exception to this is when FAB has 
determined that the claim is to be compensated.  FAB 
proceeds with the permanent transfer of the case to 
the DO which holds jurisdiction (and not to the DO 
which issued the RD) to ensure timely payment of the 
claim.   

(2)  If there are remand actions to be taken, the 
originating DO completes the actions stipulated in the 
remand order, reissues the RD, and transfers the case to 
FAB.  This also holds true when there is a change in 
jurisdiction while the case is at FAB for review.  
Ultimately, the case file is transferred to the originating 
DO for the completion of the actions stipulated in the 
remand order and reissuance of the RD.

c.   Receipt of File.  When a physical case file arrives in the 
DEEOIC Office, M&F staff date-stamp the case transfer sheet and 
deliver the case to the M&F Clerk who enters the appropriate 
receiving/transferring in office and location codes in the “Dist 
Office” and “Location” fields, respectively, in the “Case Update” 
screen of ECMS (See Exhibit 1).  

The M&F Clerk also assigns the case in the “CE” field.  (See Exhibit 
1).  The dates of the change in location and CE assignment are 
recorded in ECMS by tabbing over to the “Location Assign Dt” and “CE 
Assign Dt” fields, respectively, which automatically populates with 
the current date and time (these fields can be manually inputted if 
needed).  The location codes are also notated on the front of the 
case file jacket.

6.   Referring Case Records to NIOSH.  As part of the dose 
reconstruction process, NIOSH reviews the employee’s medical and 
employment records.  The entire case file is copied and forwarded to 
NIOSH.  This is done with the utmost attention as all DEEOIC staff 
members must ensure that Personally Identifiable Information (PII) is 
safeguarded (See EEOICPA PM 1-0200).  The original case file remains 
in the DO or NO CE2 Unit.

a.   Case Records.  On a summary sheet, the DO or NO CE2 Unit 



prepares a list of the case files contained in the shipping package. 
 The summary sheet clearly identifies the cases referred to NIOSH for 
dose reconstruction.  The DO or NO CE2 Unit maintains a copy of the 
express mail shipping slip along with the summary sheet.  

b.   Shipping Packages.  The DO or NO CE2 Unit uses large express 
mail boxes when possible, as the boxes are traceable.  A copy of the 
summary sheet, listing the case files being transferred, is inserted 
in each shipping package.    

c.   Shipping Address.  Boxes are sent to:

National Institute for Occupational Safety and Health

Office of Compensation Analysis and Support

4676 Columbia Parkway

MS C45

Cincinnati, OH  45226

d.   Schedule.  Each DO (together with their local CE2 Unit) must 
send cases on designated days based on the following weekly schedule:

Tuesday:      Jacksonville  (Wednesday NIOSH receipt)

Wednesday:    Cleveland     (Thursday NIOSH receipt)

Thursday:     Denver        (Friday NIOSH receipt)

Friday:       Seattle       (Monday NIOSH receipt)

Due to the volume of referrals generated, the NO CE2 Unit does not 
have a designated day to send their cases to NIOSH.  Instead, the NO 
CE2 Unit sends their cases on an as needed basis.

e.   Coordination with NIOSH.  Each week, the DO or NO CE2 Unit sends 
an e-mail to ocas@cdc.gov which lists the express mail tracking 
number for each box shipped.  If a shipment was not sent that week or 
was sent late, NIOSH must be informed.  This notification assists 
NIOSH with inventory control.

f.   NIOSH Point-of-Contact Phone Numbers.

Cleveland DO       513-533-8423

Denver DO          513-533-8426

Seattle DO         513-533-8424

Jacksonville DO    513-533-8425

NO CE2 Unit        513-533-8565

7.   Referring Cases to Medical or Scientific Specialists in NO.  
When a case file is referred for a review by a Medical Director, 
Industrial Hygienist, Toxicologist, or a Health Physicist, the case 
file or the medical records from the case file are copied and sent to 
the appropriate specialist in NO.  

Exhibit 1: ECMS Case Location Codes
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Exhibit 2: DEEOIC Case Transfer Sheet
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1.   Purpose and Scope.  Part 2 outlines the policies, guidelines and 
procedures for developing, adjudicating and managing claims under the 
EEOICPA.

This chapter describes the structure of EEOICPA PM Part 2 and the 
responsibilities of the Claims Examiner (CE) in administering the 
EEOICPA.  The reference materials listed at the end of this chapter 
are available to staff in each District Office (DO), Final 
Adjudication Branch (FAB) and National Office.

2.   Structure of Part 2.  

a.   General Topics.  The chapters in this section address intake of 
information at Resource Centers (2-0200) and initial development by 
CEs (2-0300).  PM 2-0400 addresses services provided by 
representatives.  

 

b.   Employment and Exposure.  The chapters in this section address 
the aspects of employment that must be established for coverage under 
the EEOICPA.  They include covered employment (2-0500), Special 
Exposure Cohort status (2-0600), and toxic substance exposure (2-
0700).  

c.   Eligibility.  The first three chapters in this section address 
the medical aspects of entitlement.  They include a chapter on 
developing and weighing medical evidence (2-0800), a chapter 
describing the criteria for cancer and radiation claims (2-0900), and 
a chapter describing the criteria for non-cancerous conditions (2-
1000).

The last two chapters in this group address entitlement under the 
Radiation Exposure Compensation Act (RECA) (2-1100) and requirements 
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for establishing survivorship (2-1200).

d.   Entitlement.  These chapters address ratings for permanent 
impairment (2-1300), computing compensation payments for wage-loss 
(2-1400), and consequential injuries (2-1500).  

e.   Decisions and Hearings.   This section provides guidance on 
writing recommended decisions (2-1600), and is followed by two 
chapters about the work of the FAB.  The first (2-1700) addresses the 
procedures used by FAB, while the second (2-1800) focuses on the 
decisions FAB issues.  The final chapter in this group (2-1900) 
discusses reopening claims.

f.   Codes.  The last two chapters in Part 2 address coding under the 
Energy Case Management System (ECMS).  PM 2-2000 describes the codes 
used in overall case processing, while PM 2-2100 describes the codes 
used to track decisions made within the Program. 

3.   Responsibilities of Claims Examiners.  The CE develops and 
adjudicates claims, provides courteous and timely responses to 
requests for information, initiates compensation payments and 
monitors assigned caseloads.  

a.   Processing Claims.  The CE is expected to exercise keen 
judgment, derived from experience, background, and acquired 
knowledge, tempered with compassion and common sense.  This involves 
the ability to assess evidence, identify pertinent issues, and make 
well-rationalized judgments.  Each case stands on its own merits and 
must be impartially judged based on the facts established in the case 
file.  The decision cannot be based on conjecture, speculation, or 
unwarranted presumption.

4.   Reference Materials for Claims Examiners.  Each DO has resources 
containing the following items including, but not limited to:  

a.   Energy Employees Occupational Illness Compensation Program Act 
(EEOICPA) of 2000, as amended, 42 U.S.C. § 7384 et seq.

b.   20 CFR Parts 1 and 30 (Regulations) – Claims for Compensation 
Under the Energy Employees Occupational Illness Compensation Program 
Act, issued December 29, 2006.

c.   Executive Order 13179, signed December 29, 2006.

d.   EEOICPA Procedure Manual.

e.   EEOICPA Bulletins, Circulars, Transmittals, and Program 
Memoranda.  The Policy Branch issues these documents.

f.   Dorland's Illustrated Medical Dictionary, W.B. Saunders Co.

g.   Guides to the Evaluation of Permanent Impairment, 5  th   Edition  , 
American Medical Association.

h.   Current edition of The Merck Manual, Merck & Co.

i.   Current directory of the American Medical Association for each 
state within the DO's jurisdiction.



j.   Current ICD-9 coding manual.

k.   NIOSH regulations on dose reconstruction and probability of 
causation (42 CFR Parts 81 and 82, Guidelines for Determining the 
Probability of Causation and Methods for Radiation Dose 
Reconstruction Under the Employees Occupational Illness Compensation 
Program Act of 2000; Final Rules).

l.   The most recent DO accountability review report.

m.   Road map or atlas covering the DO’s geographical jurisdiction.

n.   The Federal Register publications listing covered facilities.

o.   Resource Center procedure manual.

p.   User’s Guide for the Interactive RadioEpidemiological Program 
(NIOSH-IREP).

q.   Directory of Department of Energy records, contacts, and 
description of Department of Energy facilities.

r.   Shared Drive maintained by the National Office.
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1.   Purpose and Scope. This chapter describes the policies and 
procedures governing the Division of Energy Employees Occupational 
Illness Compensation (DEEOIC) Resource Centers (RCs).

2.   Resource Center Functions. The RCs are situated in key 
geographic locations throughout the United States to provide 
assistance and information to the EEOICPA claimant community and 
other interested parties. The RCs gather substantial information and 
documentation, but they do not perform adjudicatory functions.  The 
RCs provide claim development support and program outreach as well as 
initial claim intake.

The District Office (DO) retains all adjudicatory and most additional 
development functions. The RCs perform only certain initial 
development and limited follow-up tasks as specifically outlined in 
these procedures.  The RCs are staffed and managed by contractor 
staff.  Each RC has a manager, and each manager reports to the RC 
Contractor Project Manager, who in turn, reports to the DEEOIC RC 
Coordinator located at the National Office (NO).  The RC Coordinator 
is responsible for supervising the activities of all RC staff, 
nationwide.

The RC role as it pertains to initial employment verification and 
occupational history development includes the following:

a.   Claim Intake.  Most new Forms EE-1/2 are filed directly with the 
RC located in the geographical area where the claimant(s) reside. 
Forms EE-1/2 received directly in the DO undergo employment 
verification at the DO and such claims are referred to the RC only if 
the DO determines that an Occupational History Questionnaire (OHQ) is 
required.

Regardless of place of receipt, the date of filing for a claim is the 
earliest discernible date stamp or postmark of a claim form or words 
of claim. Words of claim are any written statements received without 
a claim form that indicate a claimant’s intention to seek benefits 
under the EEOICPA.

Whether filing by telephone or in person, RC staff relays information 
about the program to the claimant.  The RC explains the eligibility 
requirements, asks about conditions that the claimant has developed, 



and begins the process of gathering information for use in 
adjudication.

(1)  Filing by Telephone.  When a claimant files a claim 
telephonically with RCs but then either refuses or fails to 
sign an actual claim form, the RCs must proceed as follows:

(a)  Two weeks after the call, the RC telephones the 
claimant, informing him or her that the claim form 
must be signed to complete the filing process, and 
then recording the contact in the Telephone Management 
System (TMS) Energy Case Management System.

(b)  Two weeks after that initial follow-up call, the 
RC sends the claimant a letter telling him or her that 
the unsigned claim form will be forwarded to the DO 
assigned to adjudicate the claim, and places a copy of 
the letter in the case file, but that the DO Claims 
Examiner (CE) will administratively close the claim 
because of the lack of a signed claim form.

(c)  The RC then prepares a memo to the file 
documenting the times, dates, and manner of the 
efforts made to get the form signed, and of the 
warning that the claim will be closed 
administratively.

b.   Claim Status.  Claim status requests regarding initial 
employment verification or occupational history development fall 
within the purview of the RC staff, who also field other claim status 
requests to assist claimants with general questions not requiring DO 
or Final Adjudication Branch (FAB) involvement.

The RC staff member reviews ECMS status codes and answers claimant 
inquiries, memorializing such activities into the TMS or Notes 
screen.  If the claim status request is beyond the scope of the RC 
staff to address, the RC staff member determines the case file 
location in ECMS and directs the caller to the proper CE or FAB 
Hearing Representative (HR).

Inquiries received from a claimant or authorized representative 
seeking claim statuses are referred to the adjudicatory DO CE or the 
FAB HR as necessary.  When referring a claimant or authorized 
representative to a DO or FAB, the RC provides the 
claimant/authorized representative with the toll-free number to the 
DO or FAB.  All RC Managers have full read only access to ECMS in 
order to better assist claimants with inquiries.  Any inquiries that 
cannot be addressed by the RC staff/Manager go to the CE or FAB HR, 
as appropriate.

c.   Program Information.  If a potential claimant calls for 
information and/or guidance and no claim is on file, the RC staff 
member informs the potential claimant of filing requirements and 
available benefits.  No referral to a DO or FAB is necessary. As no 



claim exists in the system, a note memorializing the telephone 
conversation is not entered into ECMS.

Where a current claimant contacts the RC for guidance about the 
claims process (e.g., confirmation that a claim exists, questions 
about submitting new evidence or a new claim for benefits), the RC 
can provide guidance to the claimant as needed without referral to 
the DO or FAB.  A TMS memorializing the telephone conversation is 
entered into ECMS 

Also, RC staff may assist claimants in understanding the information 
being sought in DO development letters, explain the means by which 
such information may be obtained, and assist claimants in obtaining 
evidence.  The RCs also assist claimants with medical 
bills/documentation and enroll/educate medical providers to join and 
navigate the automated medical bill pay system.  A TMS memorializing 
the telephone conversation is entered into ECMS.

d.   Initial Employment Verification.  The RCs take initial 
employment verification steps for all new claims (Part B, E, and B/E) 
filed with the RC that are not covered under the Radiation Exposure 
Compensation Act (RECA).  The DO conducts initial employment 
verification on claims filed directly with the DO (see section 5 
below).

(1)  Form EE-3 is the principal source for claimed 
employment information.  However, if a claim is filed 
without a Form EE-3, the RC does not solicit it from the 
claimant.  Rather, all claim materials are forwarded to the 
DO, where initial employment verification occurs.

(2)  The RC uses DEEOIC tools, including procedures, 
bulletins, and employment verification updates and is given 
access to the DEEOIC Shared Drive to view these materials.  
The RC conducts initial employment verification on claims 
submitted by DOE contractor/subcontractor, Atomic Weapons 
Employer (AWE), and Beryllium Vendor (BV) employees for use 
in the adjudication of claims filed under EEOICPA.

e.   Occupational History Questionnaire.  RCs conduct occupational 
history development on all new Part E claims and some previously 
filed Part D/E claims, as discussed in section 6 below.

3.   ECMS Usage in the Resource Centers.  ECMS access is granted to 
the RCs to record claimant interaction and obtain claim status 
updates.  Such interaction is recorded in ECMS Notes or ECMS TMS. RCs 
cannot input ECMS case status codes. Specific technical guidance 
regarding ECMS is provided in the ECMS User’s Reference Guide.

Some RC activity occurs prior to case creation in the DO, and ECMS 
data input is unavailable.  RCs make ECMS entries only on created 
cases.  Where the case is not yet created, the RC maintains a written 
account of all claim-related activity, including the date on which 
such activity took place.  All pre-case create actions at the RC are 



recorded in the RC memorandum to the DO discussed in section 5 below.

a.   ECMS Notes.  The ECMS Notes field is used for all face-to-face 
contact with a claimant on a created case.  For example, ECMS notes 
are used when a claimant appears at the RC to submit evidence or 
claim forms, to make an inquiry or raise a concern, or to complete 
the OHQ interview if the interview is done in person.

The RC staff member records the claimant’s visit in the notes field 
in ECMS, providing a synopsis of the conversation and a description 
of any evidence or new claim filed during the visit.  The Notes entry 
outlines the interaction with the claimant, including instructions or 
guidance the RC provides to the claimant.  The RC discusses only 
information on a specific claim with the claimant in question.  Once 
a note is placed in the system, a hard copy is printed and forwarded 
to the appropriate DO or FAB for association with the case file.

When creating an ECMS notes entry, the RC selects ‘R - RESOURCE 
CENTER USE ONLY’ entry in the “Note Type” section in the upper left 
hand box of the screen.

b.   TMS.  The TMS feature in ECMS allows RC staff members to 
memorialize telephone conversations and to access telephone messages 
for calls received in the RC.  TMS provides a mechanism to track and 
maintain telephone contacts on given case files.

RC staff members receive incoming telephone calls, return calls and 
place calls to claimants and others regarding questions and concerns 
arising out of the claims process.

(1)  RCs receive various kinds of direct calls.  Generally, 
incoming calls are from claimants (or their authorized 
representatives) seeking claim status or guidance, or from 
potential claimants seeking program information and 
guidance regarding the claims process.

(2)  A RC staff member returns a telephone call received in 
the RC within two business days of receipt regardless of 
the issue at hand.  All calls related to claims in ECMS are 
logged into the TMS and must be returned accordingly.

(3)  Outgoing calls are those generated from the RC for a 
purpose other than returning a telephone call.  The DO may 
request RC assistance in obtaining evidence from a claimant 
or conducting some additional follow-up on a case file.  
Many RC outgoing calls are generated in the course of 
conducting employment verification and occupational history 
development, and are memorialized in ECMS only on created 
cases.

c.   Calls from Claimants.  Each telephone call to or from a claimant 
must be accurately entered into ECMS in accordance with the specific 
instructions contained in the ECMS User’s Reference Guide and ECMS PM 
Chapter.  If RC staff members conduct OHQ interviews (see below) by 
telephone, the OHQ interview must be memorialized in TMS in the same 



manner as the in-person interview.

The RC staff member handling the telephone call outlines the content 
of the discussion, the claimant request, if any, the guidance or 
solution offered, and the outcome of the call or resolution of the 
issue at hand.  Entry of quality data is of the utmost importance, 
and the RC staff member strives to ensure accuracy and specificity of 
data input when telephone contact is noted in TMS.

As with ECMS notes, the RC prints a TMS record once completed.  The 
printed TMS record is forwarded to the appropriate DO for association 
with the case file.

d.   ECMS Entries.  The RC ECMS user may change ECMS entries placed 
into the system by RC staff as needed to correct errors, or at the 
request of the RC manager upon his or her final review of claim file 
material before it is forwarded to the DO.  However, the RC cannot 
delete ECMS entries, so RC staff and managers must ensure that the 
data entered into ECMS is of high quality and free of errors prior to 
saving the entries into the system.

Once an ECMS record is input at the RC level, only NO DEEOIC staff 
may remove it.  No capability to add or alter ECMS claim status codes 
has been granted to the RCs, and all coding operations related to RC 
activity on a case (aside from activities related to input in TMS or 
ECMS Notes) are entered at the DO to correspond with the date of the 
activity, as noted on the RC memorandum that accompanies case file 
materials to the DO.

e.   ECMS Security.  Security measures govern access to the system 
due to the sensitive nature of the records available in ECMS and 
other claim file documents (e.g., employment history, payment 
information, disease history, Social Security Numbers, and 
addresses).

When a RC staff member is hired, and ECMS access is required for that 
individual, access must be granted. Conversely, when an RC staff 
member’s employment is terminated, that person’s ECMS access must be 
disabled.

(1)  To give a new RC staff member ECMS access, the RC 
manager prepares a memorandum to the RC Contract Project 
Manager requesting such access and providing all pertinent 
employee information.  The RC Contract Project Manager 
sends a memorandum to the DEEOIC RC Coordinator at NO, who 
reviews the request and advises Energy Technical Support of 
the need to grant access to an incoming RC employee.

(2)  Upon termination or resignation of an employee, the RC 
Manager prepares a memorandum to the RC Contract Project 
Manager.  The memorandum provides the former employee’s 
name, title, employee number, and all other necessary 
information, including the date of the employee’s 
termination or resignation.  The memorandum requests that 



the former employee’s access to ECMS be terminated on a 
specified date (i.e., date of termination or resignation).

(3)  The RC Contract Project Manager then prepares a 
memorandum notifying the DEEOIC RC Coordinator advising of 
the RC former employee’s scheduled departure.  The DEEOIC 
RC Coordinator advises Energy Technical Support of the need 
to delete ECMS access to the outgoing RC former employee 
upon receipt of such notification.

4.   Security, Privacy, Conflicts of Interest.

a.   RC Staff Member with Interest in a Claim.  A RC staff member may 
be a party to a claim under the EEOICPA or may have a personal or 
familial interest in the outcome of a claim.

(1)  Resource Centers must avoid conflicts of interest in 
processing claims and should avoid even the appearance of 
impropriety in their work.  Their staffs must work without 
any bias or influence that would affect their ability to 
render impartial service to the government in carrying out 
their duties.

Therefore, Resource Center staff cannot process claims or 
conduct either employment verifications or occupational 
histories for immediate family members (defined as spouses, 
children, siblings, grandparents, parents, or first or 
second cousins) or for any other individuals with whom they 
would have so close a relationship as to affect their 
judgment.

In such cases, the RC notifies the DEEOIC RC Coordinator at 
NO in writing via e-mail memorandum and refers those cases 
to the nearest alternate RC. After the conflict review 
process is completed, the RC manager prepares a memorandum 
to the alternate RC manager asking that the occupational 
history development or other task(s) be conducted and 
forwarded to the next nearest DO that does not have 
jurisdiction over the RC in question.

The RC assigned this development action has 14 calendar 
days upon the receipt of the assignment to complete all 
these activities and to report to the DO.

(2)  When a RC staff member has a claim of his or her own, 
or when the situation meets the definition of a conflict of 
interest due to a relationship as defined above, the DO 
case file in question is transferred to the nearest DO for 
handling.

For instance, a claim involving an RC staff member working 
at an RC within the jurisdiction of the Denver DO is 
transferred to the Seattle DO for handling, and vice 
versa.  Claims involving a staff member working at an RC 
within the jurisdiction of the Cleveland DO are transferred 



to the Jacksonville DO, and vice versa.

b.   Security and Individual Privacy Concerns.  When interacting with 
claimants and other interested parties (e.g., authorized 
representatives) RC staff must remain aware of individual privacy 
concerns and maintain compliance with Privacy Act mandates.  Except 
as discussed below, RC staff members may not provide information 
about an individual claim for benefits, or any other personal 
information, to anyone other than the identified claimant or his or 
her authorized representative.

(1)  For RC staff to release any information regarding a 
specific claim or claimant to an alleged authorized 
representative of that claimant, an authorization form 
signed by the claimant must be in the case file appointing 
such individual as the claimant’s authorized representative 
regarding his or her claim for benefits under the EEOICPA.

A claimant may authorize other third parties to receive 
claims information, but may not authorize multiple 
authorized representatives.  

(2)  Where information is sought that exceeds the RC’s 
ability to assist the claimant or authorized representative 
(e.g., specific development questions regarding the 
relationship between toxic substances and illness), the RC 
staff refers the matter to the proper DO CE or FAB HR, 
denoted in ECMS as the primary CE.

c.   Multiple Worksites.  In all instances involving multiple 
worksites, the RC closest to the residence of the claimant(s) 
performs the required development tasks.  For instance, if employment 
is claimed at all three Gaseous Diffusion Plants, and the 
employee/claimant(s) reside in the Paducah, Kentucky area, the 
Paducah RC handles all required tasks with assistance from the other 
RCs as needed.

d.   Multiple Claimant Locations.  If claimants reside in different 
states and the claim as a whole can be better served by utilizing 
more than one RC, a RC will be assigned based upon the geographical 
locations of the claimants.  In such cases the RC forwards 
documentation to the adjudicatory DO.

5.   Employment Verification.  Detailed guidance on Employment 
Verification is found in the PM Chapter covering this subject.  Below 
is an overview of those employment verification tasks with associated 
resource center tasks.

a.   Review of ECMS.  When the RC is taking a claim and reviewing it 
for initial action (employment verification or OHQ), the RC reviews 
ECMS to determine whether a claim already exists in ECMS.  If so, the 
RC contacts the adjudicatory DO CE for guidance as to whether 
employment or occupational history development is required.  If 
documentation is present in the existing claim file to either confirm 



employment or document workplace exposure, the DO advises the RC 
accordingly and no action is needed by the RC.  This is a case-by-
case decision made by the DO.

b.   Review of Case File.  Upon receipt of a new claim, the RC staff 
member reviews the Forms EE-1/2, EE-3, and EE-4 and the DOE covered 
facility website to determine the type of facility claimed (e.g., 
DOE, BV, or AWE).  The DOE website lists all major covered 
facilities, applicable time frames, a description of the site 
operations, and in certain instances, the names of the major 
contractors working at those facilities.  This review also helps to 
determine the need for an OHQ, as AWE, BV and DOE (including DOE 
predecessor agency) federal employment is not covered under Part E 
and no interview is required.

c.   Determining Appropriate Subpart.  The claim may be filed under 
Part B, Part E, or both, depending upon the illness claimed and type 
of employment.  The RC uses the DEEOIC case create worksheet (see 
EEOICPA PM 1-0300, Exhibit 1), and reviews the claim materials for a 
determination as to benefits being sought and conditions claimed to 
determine under which Part a claim is being filed.   At any time the 
RC may consult the DO for guidance as to whether an OHQ is necessary.

(1)  Claims submitted by AWE employees are excluded from 
Part E coverage unless their employment occurred during a 
time when the AWE was undergoing DOE remediation.  DOE 
remediation periods can be ascertained by reviewing the DOE 
covered facility website, but the RC should seek DO 
guidance before conducting interviews about such claims.

(2)  Claims filed by contractors or subcontractors of DOE 
or Section 5 RECA workers are always treated as Part E 
claims for the purposes of conducting an occupational 
history interview.

     d.   ORISE.  If employment is claimed at a covered facility listed 
on the DOE website, the RC staff member determines whether employment 
can be verified through the Oak Ridge Institute for Science and 
Education (ORISE) database.  This database, which is accessed via 
ECMS, contains employment information for over 400,000 employees who 
worked at certain facilities from the 1940s to the early 1990s.

Complete usage instructions regarding the ORISE database are 
discussed in the ECMS release notes dated April 6, 2005, version 
1.8.2.0.  Since ORISE is part of ECMS, the RC staff member obtains 
ORISE information by entering an employee’s Social Security Number or 
name.

Resource Center staff determines whether appropriate data may be 
found in ORISE by checking the Employment Pathways Overview Document 
(EPOD).  If the facility description includes the statement, “ORISE – 
yes,” then RC staff first develops employment by accessing ORISE.  If 



ORISE information is unavailable or inconclusive, additional 
development is pursued as outlined below.

In either case, the RC staff member prints the results found in ORISE 
as part of the evidence of file.  If employment is listed at a 
facility not on the ORISE list, ORISE is not consulted for 
verification.

(1)  If the ORISE matches claimed employment within six 
months, no additional development is required.  The RC 
prints out the ORISE database query result, prepares a 
memorandum stating the date the ORISE action was taken, and 
forwards all available materials to the DO with an RC 
checklist (Exhibit 1).

If an OHQ is required on a Part E claim, the RC attempts to 
complete the OHQ to be forwarded with the RC checklist.  
The findings and associated memoranda are subject to CE 
review and can potentially serve as a basis for verifying 
and accepting claimed employment under the EEOICPA.

(2)  If the claimed employment cannot be confirmed through 
ORISE, or is only partially confirmed, the RC prints the 
ORISE record and determines if other sources of employment 
verification are available as outlined through the 
Employment Pathways Overview Document as described in 
Chapter 2-0500.

e.   The EE-5 Process/DOE POC.  Employment under the EEOICPA is also 
verified using the EE-5 process.  The EE-5 process is applicable to 
employment claimed at DOE facilities, including contractor and 
subcontractor employment, as well as Beryllium Vendor and Atomic 
Weapons Employer employees.  The RC refers the EE-5 package according 
to instructions in the PM.

For those instances in which employment is claimed for which there is 
no applicable DOE operations office, the following steps are to be 
taken:

(1)  Employment for which EPOD indicates that a corporate 
verifier is able to confirm employment.  For those 
instances in which a corporate verifier has employment 
information, resource center staff prepares the appropriate 
correspondence to a corporate verifier.  EPOD identifies 
the information needed by each specific corporate verifier 
in order for them to confirm employment.  EPOD also 
contains the name and address for corporate verifier 
contact persons from whom verification should be requested.

(2)  If EPOD does not provide any pathway for employment 
verification at a claimed facility, the RC center staff 
informs the claimant that DOE does not possess employment 
records for the facility claimed and no other knowledgeable 
source exists to verify employment.  In writing or by 



telephone, the RC advises the claimant to submit further 
evidence in support of his or her claimed employment 
directly to the DO.  If the claimant is the employee or a 
clearly eligible survivor, the RC also asks the claimant to 
sign Form SSA-581 so that the DO may request SSA records.  
The RC does not forward Form SSA-581 to SSA, but sends it 
to the DO with the employment verification packet.  The RC 
does not mail this form to a claimant.

(4)  The RC prepares a memorandum documenting the dates on 
which employment verification actions were taken for each 
claimant.  The memorandum is forwarded to the DO within 
seven days of receipt of Form EE-1/2.  The memorandum is 
accompanied by the Resource Center Claim Checklist (Exhibit 
1) listing all materials enclosed and further actions 
required.

(5)  Each adjudicatory DO District Director (DD) designates 
primary and alternate RC employment verification Points of 
Contact (POCs) and provides the RC with their names and 
contact information.  The DD must immediately inform the RC 
if a POC is replaced.

(a)  Duties.  The DO employment verification POC 
serves as the primary contact for all responses 
regarding initial employment verification requests 
made by the RCs. The POC reviews all employment 
verification responses, consults ECMS to determine the 
CE handling the claim in question, and forwards all 
employment responses to the handling CE within one 
business day of receipt of the response in the DO.

(b)  E-Mail Contact.  Each POC has access to e-mail 
for use in verifying employment.  The POC’s e-mail 
address is copied on all e-mail requests for 
verification (where such request is the desired method 
of inquiry) and the e-mail from the RC provides the 
POC’s name and contact information and requests that 
the employment verification response be forwarded to 
the attention of the POC.

(6)  The RC prepares the claim package with the 
accompanying memorandum and checklist outlining the actions 
taken and forwards all documents to the adjudicatory DO.  
The RC includes a copy of the DOE Verification of 
Employment Memorandum, which serves to acknowledge that DOE 
has no employment information to provide.

(a)  Later submissions to the DO do not require a 
formal memorandum, but should be accompanied by the 
Resource Center Claim Checklist.  Any activity the RC 
took that needs to be captured by the DO in ECMS can 
be outlined either on the Checklist or on a separate 



sheet of paper.

(b)  The RC manager verifies the contents of the 
referral package and signs the checklist.  The RC 
manager is responsible for validating that the 
information in the referral package(s) reflects the RC 
actions taken and accurately reports the dates of all 
activities conducted.

(c)  The DO sometimes grants extensions of time in the 
face of extenuating circumstances.  When RC staff 
conduct large outreach events and take new claims, 
they cannot begin employment verification actions 
until they return to the RC.  In this instance the RC 
may ask the DO for an extension of time.  The RC 
manager e-mails the DO Employment Verification POC 
with all claim file information requesting an 
extension of time and outlining the reason behind the 
request.

f.   SSA-581 and Other Evidence.  The following evidence, while not 
exhaustive, may assist in evaluating the validity of a period of 
claimed employment.  RC staff should use judgment to determine which 
of the listed items staff should request from claimants.

(1)  Time and attendance forms; W-2 forms and other tax 
statements; wage and earnings statements; check stubs; 
correspondence from the employer addressed to the employee; 
notices of promotion, reassignment, layoff, etc; ID cards; 
minutes from employment related meetings; punch cards; sign 
in and out logs; security clearance applications; union 
records; letters and certificates of achievement or 
participation in a certain event.

(2)  Also, Forms EE-4 (Employment Affidavit) from coworkers 
and others with firsthand knowledge may be acceptable to 
establish employment in conjunction with other evidence.  
The RC may assist the claimant in preparing Form EE-4, but 
only contacts employment verifiers as identified therein.  
The RC does not contact coworkers or other individuals or 
gather employment or other evidence on behalf of the 
claimant.

(3)  If the claimant is a walk-in employee or a clearly 
eligible survivor, the RC asks the claimant to sign Form 
SSA-581 so that the DO may request SSA records for use as a 
tool in additional employment development. The RC does not 
forward Form SSA-581 to SSA, but sends it to the DO with 
the employment verification packet.  The RC does not mail 
this form to a claimant.

g.   SEC/Newly Designated SEC.  The Secretary of the Department of 
Health and Human Services (HHS) has approved additional designations 



to the SEC class, and other designations are anticipated in the 
future.  Many new SEC designations are/will be employment-specific 
and date-specific.  HHS defines SEC inclusion specifically in many 
instances, and it will be necessary to identify a person’s job title, 
years of employment, place of employment, and other facts based upon 
the specific language defining the SEC.

Therefore, it is necessary to gather employment-specific information 
when verifying employment at these sites.  The Policy Branch issues 
Bulletins outlining specific guidance for handling newly-designated 
SECs.  The Policy Branch Chief ensures that the RCs receive all 
Bulletins related to SEC class inclusion.

Since Form EE-5 does not contain a section to list employment-
specific information, the RCs use the cover letter to DOE for this 
purpose.  In the DOE cover letter the RC requests specific duty 
station information to assist the DO when rendering determinations as 
to SEC class inclusion. The request is tailored to meet the exact 
definition of SEC employment as set out by HHS and defined in 
Bulletins issued by the Policy Branch.

6.   Occupational History Development.  In addition to initial 
employment verification, the RCs conduct initial occupational history 
development on Part E cases only regarding claims involving covered 
Part E employees and their eligible survivors.  This is done in part 
by completion of the OHQ (Exhibit 2).  There are two OHQs, one for 
RECA and one for non-RECA claims.

Whenever possible, this step occurs during claim intake at the RC, 
with the results forwarded to the DO within the seven day period in 
which the initial employment verification task is conducted.  The RC 
may conduct the OHQ prior to receipt of the claim filing, but the OHQ 
is not to be sent to the DO until a signed claim form is received.

If no signed claim form is received, the RC returns the OHQ to the 
claimant with instructions to return to the RC with a signed claim 
form.

a.   Time Frames. If the OHQ cannot be completed within the initial 
seven day period, the RC sends the claims package to the DO 
immediately upon completion of employment verification (within seven 
days of receipt of claim forms), and then conducts the occupational 
history development.

(1)  The RC has a total of 14 calendar days from the date 
of receipt of the claim or receipt of the assignment from 
the DO to conclude the occupational history development 
steps.

(2)  If all actions cannot be completed within that time 
frame, the RC advises the DO CE via e-mail of the reason 
for the delay and outlines a reasonable timeframe in which 
to finalize all necessary actions.

(3)  If an additional seven calendar days elapse after the 



14 calendar day due date, the RC telephones or e-mails the 
DO CE requesting a time extension and providing an action 
plan.

(4)  As soon as the occupational history task is complete, 
and assuming that a signed claim form has been received, 
all documentation is immediately forwarded to the DO with a 
memo or Claim Checklist noting the date on which the 
interview(s) was conducted.  The RC maintains a copy of all 
case file materials until the occupational history 
development process is complete.

(5)  If the RC cannot conduct the OHQ within 30 days of 
receipt of assignment and/or filing of the claim, the RC 
suspends all activities and reports to the DO.  No further 
action is taken.  The DO CE sends a letter to the claimant 
requesting a response once all materials are received in 
the DO.  Depending upon the claimant‘s response, the CE can 
assign the OHQ task to the RC.

b.   Occupational History Development Not Conducted.  Under the 
following circumstances, no OHQ development occurs:

(1)  If beryllium illness or chronic silicosis is the only 
condition claimed, unless otherwise directed by the DO.  In 
addition, no occupational history development is conducted 
where only ineligible survivors are claiming benefits.  For 
a complete discussion of eligible survivors under Part E, 
see EEOICPA PM 2-1200.

In such instances, the claim file material is immediately 
forwarded to the DO upon completion of the employment 
verification portion, the DO reviews for necessity of 
further occupational history development, and assigns 
development tasks to the RC as needed.

(2)  If benefits are approved under Part B, or a positive 
DOE physician panel finding exists that DOE accepted under 
the Part D program and the employee is a DOE contractor or 
subcontractor (not a federal employee) then the employee is 
also covered under Part E for those approved diagnosis.  In 
all cases, the RC consults ECMS for the status of the Part 
B claim for acceptance and queries the DO for guidance if a 
question arises as to whether or not an occupational 
history development action is required.

(3)  If the Department of Justice (DOJ) has accepted a RECA 
Section 5 claim, no occupational history development is 
necessary, unless the claim was filed by a survivor.  All 
other RECA claims generally require independent 
adjudication and require an OHQ.  Cancer claims submitted 
by Section 4 RECA claimants who do not wish to file with 
DOJ require an OHQ.  See Chapter 2-1100 for details.



d.   Occupational History Questionnaire and Interview.  The main 
function of the RC staff member in his or her occupational history 
development role is to conduct the OHQ interview.  In cases with 
multiple survivors, all claimants are interviewed, unless one or more 
claimants have been designated to represent all of the claimants with 
regard to the interview process.

(1)  Sometimes one claimant will know more about possible 
worksite exposure, or be more comfortable with a formal 
interview process, than the others.  In such instances, a 
simple signed statement by the other claimants designating 
a certain claimant to be interviewed in his or her stead 
will suffice.

(2)  Such a signed statement is not a designation of an 
authorized representative, and is only used in the 
interview process.  Where an authorized representative has 
been appointed on a claim file with multiple claimants, 
there is no need to designate a claimant to participate in 
the questionnaire process.  Authorized representatives may 
determine how the questionnaire process will be conducted.

(3)  Much of the information gathered through occupational 
history development is sensitive in nature and is subject 
to Privacy Act mandates.  Accordingly, the information 
developed may not be disclosed to any individual unless he 
or she is an authorized representative of the claimant or 
an authorized DEEOIC representative (see EEOICPA PM 2-
0400).

e.   Timeliness Goals.  An interview must be scheduled and completed 
within the timeframes stated in this document, and all reworks and 
follow-up interviews must be conducted within seven days of receipt 
in the RC as noted above.

To properly conduct the interview, the RC staff must understand the 
work performed by DOE employees.  Knowledge of the types of hazardous 
materials potentially present at DOE sites, the covered illness 
resulting from claimed exposures, the standard length of exposure for 
the illness to occur, and the medical diagnosis required to verify 
the illness is also necessary.

The RC staff must also possess sufficient knowledge of the EEOICPA, 
the DOE and RECA sites, and hazardous materials to record sufficient, 
valid data in occupational history questionnaires as well as ECMS and 
TMS notes.

f.   Proper Use of OHQ.  DEEOIC developed the DOE and RECA 
occupational history questionnaires for use by the RC staff, who must 
properly use them to obtain the information DEEOIC requires to 
evaluate a claim for causation.  This chapter deals solely with the 
DOE OHQ; for further guidance regarding the RECA OHQ, see EEOICPA PM 
2-1100.



The interview may be conducted in person or by telephone.  On created 
cases, all telephonic activity regarding occupational history 
development is captured in the ECMS TMS screen, while all in-person 
activity is placed in the ECMS Notes screen.  All required ECMS 
coding is input at the DO once the occupational history development 
task is complete and all documentation is returned to the DO.

g.   Use of Script. When conducting interviews, the RC adheres to the 
script prepared by the DEEOIC. It is of the utmost importance that 
all interviews follow the prepared script, but flexibility is allowed 
for follow-up questions that logically flow out of the results of the 
interview.

If the interviewee has little or incomplete knowledge about a 
particular subject, the RC notes such deficiencies so that the DO is 
aware that information-gathering efforts were made.

Each interview takes approximately two to three hours to complete.  
It is possible that multiple claimants will require an interview for 
one case file.

(1)  Overall, the RC interviewer is responsible for the 
proper conduct of the interview and for producing a 
complete, comprehensive questionnaire, including correct 
grammar and spelling.

(2)  The RC makes certain to comply with specific requests 
for information from the CE.  For instance, if the CE wants 
specific exposure information regarding solvents (e.g., 
benzene exposure) the RC follows up with a line of 
questioning to satisfy the CE’s request.

(3)  Once the interview is completed, the RC staff member 
gives the claimant the interview confirmation letter 
(Exhibit 3) verifying that the interview took place, and 
its date.  A copy is sent with the OHQ for inclusion in the 
case file.

(4)  All information is saved to the OHQ exactly as 
presented by the interviewee without alteration, 
duplication, or summarization by the RC interviewer, and 
the original paper version of the OHQ and a saved copy on a 
CD is forwarded to the appropriate DO within two days of 
completion.

(5)  The RC interviewer in no way interprets the 
information presented by the interviewee.  The OHQ is a 
stand-alone document and only the CE may interpret its 
meaning when using it as a development tool.

h.   No RC Action Required.  Neither initial employment verification 
nor occupational history development is undertaken where there is no 
eligible survivor under the statute.  Where it is obvious that no 
eligible survivor exists (especially in the case of adult children 
under Part E) no additional RC action takes place.



(1)  Since occupational history development is conducted 
exclusively on Part E claims, no action is necessary where 
Part E employment is not claimed or confirmed.  If 
employment is claimed or confirmed at an AWE, a BV, or the 
employee is a DOE (or predecessor agency) federal employee, 
no occupational history interview is conducted.

(2)  AWE contractors/subcontractors are not afforded 
coverage under the EEOICPA, and such claimed employment 
does not require occupational history development by the 
RC.

(3)  The RC does not conduct initial employment 
verification on claims submitted by RECA claimants. 
 However, occupational history development is necessary on 
most RECA claims and should be attempted upon receipt of 
Form EE-1/2 in the RC.

Since the DO must begin employment verification with the 
DOJ, all RECA claim forms are sent to the DO on the date of 
receipt in the RC for case create at the DO.  Since the 
RECA claim forms are not held for seven calendar days, as 
in most other cases, whenever possible the RC attempts to 
conclude the occupational history development on the date 
of receipt of the RECA claim forms prior to shipment to the 
DO.

Where occupational history development cannot be completed 
at the RC on RECA claims upon the date of filing, the RC 
copies the RECA claim form documents and maintains a file 
at the RC while conducting occupational history development 
actions.  In such instances the RC has 14 calendar days 
from the date the claim is received in the RC to conclude 
the occupational history development actions.

The RC prepares a list of all materials being submitted on 
a transmittal sheet outlining the material being sent, 
separated by the claim number.  All such documentation is 
associated with the proper case file upon receipt in the 
DO.

i.   Materials Destroyed.  Once all employment verification and 
occupational history development actions are finalized and the CE 
confirms by telephone or e-mail that the DO does not require further 
assistance, the RC destroys its file copy.

j.   Follow-Up or Reworks of Complete OHQs.  Upon review of a 
completed OHQ, the DO may determine that additional information is 
required or identify an error that requires remedy.

(1)  Follow-up interviews are conducted when the DO 
identifies additional issues through further development of 
the claim for causation that require RC assistance.  The CE 
makes follow-up assignments directly to the RC manager with 



an accompanying memo outlining instructions as to the 
required additional development needed. 

(2)  Reworks arise when an error is found in the final 
product from the RC.  Interview reworks are conducted only 
where the CE identifies a deficiency (i.e., incomplete or 
inaccurate data).  Reworks must be approved by a CE and are 
forwarded to the RC manager by the DO DD with a memorandum 
outlining specific instructions as to the deficiency found 
and the required remedy.

(3)  The RC must complete all follow-up and rework 
assignments from the DO within seven calendar days of 
receipt in the RC.

7.   Transfer of Cases.  Once all possible initial employment 
verification/occupational history development actions are complete, 
the RC sends all claim forms, associated documents, and the RC 
checklist to the DO with a memorandum outlining RC activities to that 
point.

Upon receipt of the initial submission, the case is created as set 
out in EEOICPA PM 1-0300.  Once the case is created and the claim 
assigned to a CE, the CE reviews all claim file materials and 
employment verification/occupational history development materials 
for ECMS coding.

a.   Codes.  The CE inputs coding in ECMS to correspond with the date 
on which the action occurred at the RC.

b.   CE Review.  The CE reviews the initial submission to determine 
whether additional tasks are necessary at the RC level.  As noted 
above, the DO may return any part of the package if a deficiency is 
identified or an additional interview is deemed necessary.

The CE uses the information obtained during the occupational 
development as a tool for establishing causation (based upon 
employment and the claimed covered illness) in the adjudication 
process.  Also, the CE proceeds to develop the claim.

c.   Receipt of Materials in the RC After Initial Seven Day Memo.  
Any such materials are sent to the DO with the occupational history 
development package if they cannot be included with the seven day 
memo submission.  All other materials received at the RC after all 
development is concluded (including printouts of TMS and ECMS Notes 
records) are submitted without a memo or checklist.

d.   Receipt of Material in the DO Prior to Case Create.  In some 
cases the DO receives documentation from the RC prior to 
receipt/filing of a claim form. The DO maintains all such information 
in a dummy folder and retains it until the claim form is received.  
When the case is created, RC actions are coded to correspond with the 
day upon which they actually occurred, regardless of claim filing 
date.  ECMS coding must reflect the true date a RC action was taken.



8.   Part D/E Claim Files.  In the past, Part D/E claims potentially 
required occupational history development at the RCs.  The CE 
evaluates the older Part D/E claims on a case-by-case basis to 
determine whether a referral to the RC is needed.

a.   Exposure Evidence.  The CE examines the case file for the 
existence of DAR records, other DOE exposure records, and other 
employment records that might provide exposure evidence and eliminate 
the need for an OHQ.

Also, the CE consults the Site Exposure Matrices (SEM) in conjunction 
with the case file material to determine the need for further 
development by the RC. The CE must make the OHQ assignment to the RC 
unless he or she can establish the plausibility of exposure to a 
toxic substance by other means [e.g., the SEM, Document Acquisition 
Request (DAR) records, other employment evidence indicative of 
exposure].

(1)  If the CE determines that an OHQ is required due to a 
lack of other exposure and employment evidence, an 
assignment to the RC is made.  The RC has 14 calendar days 
from the date of receipt of the assignment from the DO to 
complete the occupational history development tasks 
outlined by the CE.

(2)  The CE prepares a memorandum to the RC requesting that 
the OHQ be completed.  The CE lists any specific 
information (e.g., toxic exposure, employment) that needs 
development.  Any relevant case file material (e.g., claim 
forms, employment and exposure records) is attached for RC 
review.  The CE includes precise instructions as to the 
information being sought.  The Senior CE or Supervisor 
reviews the memorandum and approves the assignment before 
it is sent to the RC.

Upon receipt in the RC, the assignment is logged into ECMS 
Notes.  Date of receipt in the RC is the first day of the 
14 calendar day period.

(3)  Once the CE identifies the need for an OHQ and tasks 
the RC with an assignment to conduct the interview, the DO 
sends a letter to the claimant.  The letter advises the 
claimant that the interview is conducted on behalf of DOL, 
that it is different from any other prior interview the 
claimant may have given, and that it is intended to provide 
the claimant with a thorough and timely adjudication of his 
or her claim.

(4)  The CE also “closes out” the OHQ assignment (or 
follow-up or rework) in this manner if the RC attempted to 
complete the OHQ, but was unsuccessful because the claimant 
could not be reached or refused to complete it.  The status 
effective date in this situation is the date of the RC memo 



to the DO explaining why the OHQ could not be completed.

9.   Resource Center File Retention.  Depending upon the 
circumstances and the need for additional follow-up regarding a task 
described in this chapter, RCs retain or destroy file materials as 
necessary.

     a.   Office of Worker Advocacy (OWA) Files.  There is no need to 
retain materials related to old OWA claim files.  The RCs may destroy 
any OWA materials on hand.

     b.   Part D Files without Employment Verification (EV) or OHQ 
Information.  This material is disseminated from the DOs as necessary 
based upon DO review and identified assignments to the RC.  Any such 
material on hand at the RC can be destroyed unless it is being used 
in the process of a DO assignment.  Once completion of the assignment 
is confirmed via the method outlined below, all materials are to be 
destroyed.

c.   New Incoming Cases.  Where only EV is conducted, the RC destroys 
case file material upon completion of the EV task and DO confirmation 
of receipt of all documents.  Case file materials regarding Part E 
claims that require an OHQ are retained either until the OHQ process 
is complete and the DO confirms receipt of the transmitted materials, 
or in cases where the OHQ cannot be conducted, as described above.

d.   DO Transmittal.  Upon receipt of the EV/OHQ and/or all other 
pertinent documentation required of the RC, the DO checks off each 
item listed on the transmittal and then faxes the transmittal to the 
appropriate RC instructing it to destroy its case file materials. 
Upon receipt of the DO transmittal, all such materials are destroyed. 
The transmittal may be sent by the DD or any individual designated by 
the DD for such purpose.

e.   Receipt of Documents in the NO or FAB.  If NO or FAB receives a 
Resource Center transmittal containing information for association to 
a case file at NO or FAB, the Policy Analyst/Hearing 
Representative/CE (or designee at the discretion of management) 
confirms receipt via fax to the appropriate RC, instructs the RC to 
destroy their copy of the transmitted material, and associates the 
materials to the case file.  The faxed instruction sheet is also 
placed in the case file for record keeping purposes.

If NO or FAB receives a transmittal from a Resource Center, but the 
case file is no longer at NO or FAB, the Policy Analyst/Hearing 
Representative/CE (or designee at the discretion of management) 
immediately forwards the materials and transmittal sheet to the 
appropriate DO.  When the DO receives the transmittal, the DO follows 
the instructions above.

10.  Wage-Loss and Impairment Outreach.  Due to the complex nature of 
the Part E benefit structure and the requirements necessary to 
qualify for lump-sum compensation, selected Resource Centers (RCs) 
have been tasked to engage in an outreach effort to educate claimants 



on the requirements of filing for and obtaining impairment and/or 
wage-loss benefits.

a.   Outreach.  To facilitate communication with eligible claimants 
who are also the covered employee or worker (hereafter referred to as 
employees) certain DEEOIC RCs are assigned responsibility for 
contacting identified employees by telephone to explain the benefit 
provisions available under Part E. Assignments are as follows:

 Jacksonville DO and 
FAB

Savannah River RC

 Cleveland DO and FAB Portsmouth RC

 Denver DO and FAB Espanola RC

 Seattle DO and FAB Hanford RC

b.   RC Referral.  There are two types of Part E cases that are to be 
identified and referred to the designated Resource Center (RC) to 
initiate employee communication:

1.   Cases at the Final Adjudication Branch where a 
positive Final Decision has been issued to a living 
employee and there has not been a prior claim for 
impairment and/or wage-loss.

2.   Cases at the District Office where a positive Final 
Decision has been issued to a living employee and initial 
development is underway for impairment and/or wage-loss.

c.   Referral from FAB.  For Part E cases at the Final Adjudication 
Branch, when a final decision is issued to a living employee with a 
positive causation determination, a copy is to be prepared and 
forwarded to the designated RC. This should be done only in 
situations where there is no indication that a claim has been made 
for impairment and/or wage-loss.  Decisions that pertain strictly to 
survivors of a deceased employee are not to be referred to the RC, 
but processed in the normal fashion.  The Washington, DC FAB sends 
final decisions that meet these guidelines to the appropriate RC, 
based on which DO issued the recommended decision on Part E.

d.   Development.  For any case at the DO that contains a final 
decision with a positive finding on causation issued to a living 
employee and where there has been no claim for impairment and/or 
wage-loss, an initial development letter for impairment and/or wage-
loss benefits is completed and sent to the employee with a copy of 
the letter sent to the assigned RC. An example of an initial 
development letter for impairment benefits is included in EEOICPA PM 
2-1300. Examples of the initial development letters for wage loss 
benefits are included in EEOICPA PM 2-1400.

e.   Records.  Upon receipt of a final decision or a development 
letter in the RC, the RC should take appropriate action to record its 



receipt. The RC is responsible for ensuring that an appropriate 
system for recordkeeping is developed to track referrals, and 
subsequent actions in accordance with the guidance provided here.  
The RC uses a spreadsheet to record the date the final decision or 
development letter(s) was received in the RC, the employee’s name, 
claim number, the date outreach was completed and whether or not the 
employee intends to pursue impairment and/or wage-loss. In addition, 
the RC will also report on the disposition of all referrals on a 
weekly basis to the DEEOIC RC Coordinator. This data should be 
incorporated into the routine weekly RC activity report already 
generated by the RC manager.

f.   Contacting the Claimant.  The RC staff should carefully review 
Procedure Manual Chapters 2-1300 and 2-1400, which explain the 
eligibility requirements for compensation benefits and the procedures 
DEEOIC follows for developing impairment and wage-loss benefit 
claims. For each referral, the RC initiates a telephone call to the 
employee identified.  It is necessary for the RC to access ECMS to 
obtain contact information for the employee. The purpose of this call 
is to provide information about the potential impairment and/or wage-
loss benefits available, respond to questions, and solicit claims.

A script (Exhibit 4) has been developed for use by the RC staff in 
explaining impairment and/or wage-loss benefits to the employee at a 
general level. It is important the RC staff adhere to the script. 
Given the complexity of the benefit structure under Part E, it is 
likely that the employee will have questions. The RC staff may 
respond to general follow-up questions; for example, eligibility 
requirements or program procedures to develop a claim for impairment 
and/or wage-loss benefits. To help the RCs anticipate and answer some 
of the most common questions regarding impairment and wage-loss 
benefits, DEEOIC has developed a Q & A Sheet (Exhibit 5) for use by 
the RCs.

Claim-specific questions or questions that exceed the RC’s ability to 
assist the employee must be referred to the assigned CE or FAB 
hearing representative/claims examiner, per ECMS. No attempt should 
be made by the RC representative to offer opinion or conjecture as to 
the likelihood of entitlement. All adjudicatory functions are solely 
the responsibility of the assigned CE.

g.   Statement from the Claimant.  During the telephone call, if the 
employee expresses the intention to pursue impairment and/or wage-
loss benefits or in cases where the RC staff member believes the 
employee may qualify for these benefits, the RC advises the employee 
to submit a signed statement or letter to the appropriate DO stating 
his or her intention to pursue benefits.

h.   Claimant Information.  In cases where the employee expresses the 
intention to pursue impairment and/or wage- loss benefits, the RC 
must also mail the brochures titled “How Do I Qualify for an 
Impairment Award” (available on the DEEOIC website at 



http://www.dol.gov/esa/owcp/energy/regs/compliance/brochure/ESA_how_d
o_I_qualify.pdf) and/or “Wage-Loss Benefits” (available at the DEEOIC 
website at 
http://www.dol.gov/esa/owcp/energy/regs/compliance/brochure/ESA_wage_
loss.pdf) with an appropriate cover letter to the employee. These 
brochures were developed to explain these two types of benefits and 
the requirements that must be met to qualify for benefits.

i.   TMS.  All discussions with the employee about wage-loss and/or 
impairment is memorialized into the ECMS via the TMS screen. In 
general, each TMS entry contains a synopsis outline of the 
discussion; the employee’s question or request, if any; the guidance 
or solution offered; and a notation as to whether the employee 
intends to pursue impairment and/or wage-loss. The TMS screen is 
printed and the paper record of the activity is forwarded to the 
appropriate DO/FAB daily for association with the case file.

j.   Special Instructions for Terminal Claimants.  Designated RCs are 
responsible for immediately notifying via email the DO POC and the 
assigned CE or FAB HR (as denoted in ECMS), on any case needing 
prioritization, such as a terminally ill employee who wants to claim 
impairment and/or wage-loss. The designated DO POC is the same 
individual who handles the RC employment verification process. The RC 
staff member still submits the printed copy of the telephone contact 
in TMS to the appropriate DO/FAB for association with the case file. 
For easier identification, these TMS records must be marked 
“Priority” on top of the page.

k.   Follow Up with the Claimant.  The designated RC has seven 
calendar days from the RC’s receipt of the employee’s final decision 
or initial development letter(s) to initiate telephone contact. In 
cases where the RC is unable to contact the employee within seven 
calendar days, the RC continues to follow up with the employee and 
documents the contact attempts in TMS until contact is successful or 
the RC makes a reasonable determination that further attempts will 
not be productive. The RC representative may use his or her 
discretion to determine when to cease further contact attempts with 
the employee, but as a general rule, after three recorded attempts in 
as many days has failed to garner employee contact, the RC may cease 
outreach effort.

l.   Disposing of the Decision.  The RC is to shred the final 
decision and/or development letter after the employee has been 
successfully contacted or after the RC has ceased outreach effort 
with the employee.

Exhibit 1: RC Checklist Cover Sheet

Exhibit 2: Occupational History Interview

Exhibit 3: Interview Confirmation Letter

Exhibit 4: Impairment Telephone Script

Exhibit 5: Wage Loss and Impairment FAQs

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/proceduremanualhtml/unifiedpm/Unifiedpm_part2/Chapter2-0200Exhibit5.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/proceduremanualhtml/unifiedpm/Unifiedpm_part2/Chapter2-0200Exhibit4.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/proceduremanualhtml/unifiedpm/Unifiedpm_part2/Chapter2-0200Exhibit3.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/proceduremanualhtml/unifiedpm/Unifiedpm_part2/Chapter2-0200Exhibit2.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/proceduremanualhtml/unifiedpm/Unifiedpm_part2/Chapter2-0200Exhibit1.htm
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1.   Purpose and Scope.  This chapter explains the procedures to be 
used by the Claims Examiner (CE) for the review and initial 
development of a Part B claim, a Part E claim, a Part B/E claim, and 
for a Part D claim that has been developed by the Department of 
Energy (DOE), after receipt by the designated District Office (DO) 
and entry in the Energy Case Management System (ECMS).

2.   Resource Center Actions.  Resource Center (RC) staff conduct 
initial employment verification on most non-Radiation Exposure 
Compensation Act (RECA) claims filed with the RC and occupational 



history interviews on all new Part E claims with covered employment 
and eligible survivors.  The DO conducts initial employment 
verification only on claims filed directly with the DO.  However, the 
CE closely reviews all initial development actions taken at the RC 
and determines what additional and follow-up measures are necessary.

3.   Review by the District Office for Potential Development.  
Regardless of the type of claim (i.e., B only, E only, B and E, or a 
Part D claim developed by the DOE), the CE first reviews the claim to 
determine what development is required to issue a recommended 
decision.  Key items the CE needs to review to determine whether 
sufficient evidence exists are listed below.  These three factors are 
applied differently for each claim type.

a.   Medical Condition(s).

b.   Employment History.  Information provided by the RC will assist 
the CE in determining what additional development is required.

c.   Survivorship Eligibility, When Appropriate.  This excludes 
employee claims and RECA claims for Part B only.

4.   Reviewing a New Claim.  The initial review takes place upon the 
DO’s receipt of the new claim from Mail and Files (see EEOICPA PM 1-
0200). The CE reviews the claim as a whole, weighing employment, 
medical, and survivorship eligibility to properly categorize the 
claim and determine what development is required.  The information 
contained in the RC packet assists the CE in planning additional 
development.

When a deficiency in the evidence is identified, the CE must notify 
the claimant and request evidence needed to resolve the deficiency.  
The CE may also assist the claimant with his or her claim by 
requesting evidence from other sources.

a.   Medical Development.  The CE reviews the claimed medical 
condition(s) on Forms(s) EE-1/2 and the completed Case Create 
Worksheet to determine whether the claim is applicable under Part B, 
Part E, or both.  Refer to Chapter 2-0900 covered occupational 
illnesses under Part B and to Chapter 2-1000 for covered illnesses 
under Part E.

For example, the claimed condition of prostate cancer is applicable 
under both Part B and Part E but the claimed condition of asbestosis 
is applicable only under Part E.

(1)  The CE must ensure that the condition claimed is 
covered under Part B, Part E, or both, based upon the 
claimed employment and the different criteria used to 
determine covered employment under each Part.

(2)  The CE develops the medical condition(s), as needed, 
in accordance with EEOICPA PM 2-0800, Developing and 
Weighing Medical Evidence.

b.   Employment Development.  At the same time, the CE reviews Form 



EE-3 and any employment verification request forms or evidence 
received from the RC to determine whether the claimed employment is 
applicable under Part B, Part E, or both.

(1)  Under Part B, the applicable facility types include 
DOE, atomic weapons employers (AWE), beryllium vendors 
(BV), and RECA mines or mills.  AWE subcontractors are not 
covered under Part B or Part E.

(2)  Under Part E, the only applicable facility type is DOE 
or a covered RECA Section 5 facility.  Only DOE 
contractors/ subcontractors are covered; federal DOE 
employees at such sites are not covered Part E employees.

AWE and BV employees are not covered under Part E.  
However, if employment is claimed at an AWE or BV during a 
time in which such facility was designated a DOE facility 
for remediation, the case file is forwarded to the National 
Office (NO) for review.  EEOCIPA PM 2-0500 discusses DOE 
remediation in detail.

(3)  The CE looks at the claimed facility types(s) (i.e., 
DOE, AWE, BV, and covered RECA mines or mills), time 
period(s), job title(s), and ORISE printouts, if 
available.  The CE then determines whether the claimed 
employment is applicable under Part B, Part E, or both, and 
then develops any employment evidence needed.

c.   Eligible Survivor Development.  When Form(s)EE-2 is received, 
the CE reviews the claim and determines whether all eligible 
survivors have been accounted for and given the opportunity to apply 
for survivor benefits.  Also, the CE reviews the claim for sufficient 
evidence to support the relationship between the survivor and the 
employee.

(1)  Under Part B, the eligible survivors are the surviving 
spouse, children, parents, grandchildren, or grandparents 
at the time of payment.

(2)  Under Part E, the eligible survivors are the surviving 
spouse and certain eligible children at the time of the 
employee’s death (see EEOICPA PM 2-1200).

The RCs do not develop for employment or occupational history if it 
is clear that no eligible survivor exists (which occurs primarily in 
cases involving adult children under Part E).  The CE must review the 
evidence of record to confirm the absence of an eligible survivor 
before issuing a recommended decision based upon RC determination, 
because the RCs do not perform any adjudication functions.

d.   Verifying ECMS Accuracy. After reviewing the claim, the CE 
reviews the New Claims Review Checklist and ECMS to ensure that the 
claim was entered correctly in ECMS (see EEOICPA PM 2-2000).

5.   Sources of Evidence.  Decisions are based on the written 



evidence of record.  Evidence may include (but is not limited to) 
forms, reports, letters, notes, personal statements, and affidavits.  
Most of the evidence required under the EEOICPA may be obtained from 
the following sources:

a.   Claimant.  Any claimant filing for benefits under the Act is 
responsible for submitting the necessary evidence required for the 
Office of Workers’ Compensation Programs (OWCP) to adjudicate the 
claim.

b.   Department of Energy (DOE).  The DOE, a federal agency, had 
contractual arrangements with employees, contractors, subcontractors, 
AWEs and BVs with respect to the United States Atomic Weapons 
Program.  The Act requires DOE to provide the Department of Labor 
(DOL) with information relevant to EEOICPA claims.  The DOE conducts 
medical screening of former DOE facility employees through its Former 
Worker Program (FWP).  The procedures for obtaining employee-specific 
FWP records are set forth in Paragraph 12 of this Chapter.

c.   Corporate Verifiers.  While it produced atomic weapons, the DOE 
maintained relationships with a wide variety of external entities 
such as contractors and subcontractors, BVs and AWEs.  The CE may 
need to contact these entities to obtain information about a claim 
for compensation.

d.   Oak Ridge Institute for Science and Education (ORISE).  Oak 
Ridge maintains the ORISE database, which may be accessed via the 
Internet.  The ORISE database, which contains information for over 
400,000 employees from the 1940s until the early 1990s, is an 
effective source for verifying employment for individual claims.  
ORISE is accessible via ECMS, and the initial ORISE search is 
generally conducted at the RC when a claim is filed.

e.   The National Institute for Occupational Safety and Health 
(NIOSH).  NIOSH is an agency within the Department of Health and 
Human Services (HHS) that is responsible for estimating the radiation 
exposure to DOE employees, contractors, subcontractors and AWE 
employees during the production of atomic weapons.

NIOSH researches site information for covered facilities and sends 
dose reconstruction reports to EEOICPA DOs.  The DOs use the dose 
reconstruction reports to determine the probability of causation 
between a claimed cancer and exposure at a covered facility, based on 
the criteria established by NIOSH.

f.   Medical Sources.  These sources include reports from doctors and 
hospitals providing examination and/or treatment to covered 
employees.  By signing Form EE-1 or EE-2, the claimant authorizes 
OWCP to collect medical documentation pertinent to his or her case.

g.   Center for Construction Research and Training.  The Center for 
Construction Research and Training is a research, development, and 
training arm of the Building and Construction Trades Department 
(BCTD) of the AFL-CIO.



CPWR has direct access to 15 building and construction trade 
international unions, signatory contractors, and union health, 
welfare and pension funds.  CPWR also has access to employment 
records, union rosters, and dispatch records. 

CPWR researches and provides employment information for construction 
and trade worker claims where DOL has been unable to obtain reliable 
information from other resources (e.g., DOE, corporate verifiers).

h.   Site Exposure Matrices (SEM).  The SEM database may be accessed 
via the Internet.  SEM is a source for obtaining evidence of 
potential exposures to toxic substances at many DOE facilities.

i.   Other Sources.  The OWCP may receive evidence from other 
sources, such as individuals completing employment affidavits, 
claimant representatives, and other state and federal agencies.

6.   Advising the Claimant of Deficient Evidence.  When the CE 
determines that additional development is required, the claimant must 
be advised of the deficiency and afforded an opportunity to respond.

a.   Initial 30-day Period.  If the CE identifies a deficiency in the 
evidence that requires development, a letter is prepared which 
describes the deficiency and additional information necessary to 
overcome it.  The CE thoroughly reviews the evidence in the file 
before writing the letter and tailors the letter to the individual 
case.  Often 30 days will be sufficient time to allow for submission 
of additional evidence.

For example:  If a claimant submits a claim for a non-covered 
condition and the evidence does not support a covered condition under 
the EEOICPA, the CE advises the claimant that a covered condition has 
not been claimed and that he or she is allowed 30 days to claim such 
a condition and to provide supporting medical evidence.  [If the 
claimant does not claim a covered condition and does not provide 
supporting evidence, the CE proceeds with a Recommended Decision for 
denial.]

b.   Final Notice.  If the claimant fails to submit the requested 
evidence within a 30-day period, in most instances the CE sends a 
follow-up letter advising the claimant that OWCP has not received the 
requested evidence and that he or she will be provided with 
additional time to submit the evidence.

For example:  If a covered condition is claimed, but the file is 
lacking medical documentation, the CE allows a reasonable period of 
time for submission of the appropriate evidence.  In cases such as 
this, the CE makes at least two requests for medical documentation.

c.   Setting Deadlines.  As the EEOICPA is non-adversarial, the CE 
uses care when setting deadlines.  The information requested is not 
always easily obtained because most employees were exposed many years 
ago.  Thus the CE must be as flexible as possible and advise the 
claimant that additional time will be granted if the claimant 
requests a reasonable extension of time.  



7.   Requesting Evidence by Telephone.  The CE may also use the 
telephone to gather evidence.  Person-to-person contact often 
succeeds in obtaining information, addressing specific concerns, and 
defusing contentious situations.  Any use of the telephone is to be 
conducted in a professional and courteous manner.

a.   Documenting Phone Calls.  CEs document each call in the 
Telephone Management System (TMS) in ECMS and place a copy of the 
automated telephone record in the case file.  It is vital to enter a 
call summary into the TMS right after the call, while the information 
is still fresh in the CE’s mind.  For more information on TMS, see 
EEOICPA PM 0-0400.  

8.   Initial Exposure Development.  RC staff conduct occupational 
history interviews on most new Part E claims filed after August 1, 
2005, and on certain Part D/E claims filed before that date.  In 
conjunction with this step, the CE queries the Site Exposure Matrix 
(SEM), and prepares the Document Acquisition Request (DAR) and 
forwards it to the proper DOE Operations Center or corporate verifier 
requesting exposure information to complement the RC findings.  A DAR 
is not always necessary; the CE completes a DAR request based upon 
what medical evidence and exposure documentation is already contained 
in the case file.   

a.   Occupational History Interview.  Exposure information is 
partially obtained through the occupational history interview 
conducted at the RC.  Two separate interview scripts (one for DOE 
employment, one for RECA) are available, and the findings outlined in 
these documents assist the CE in clarifying what further exposure 
development is needed as it relates to causation.  

     b.   Review of Evidence.  The CE reviews the claimed employment, 
exposure documentation, the SEM (see EEOICPA PM 2-0700), and the 
claimed condition to determine the proper course of development for 
causation.  

     c.   Assignment to RC.  The CE reviews all former Part D cases, new 
Part E cases filed before August 1, 2005, and claims filed directly 
with the DO to determine whether an occupational history interview is 
required. Such evaluations are made on a case-by-case basis by 
reviewing the evidence in the file as a whole and the exposure 
evidence in particular.   

     (1) If the evidence in the file is insufficient to 
develop for exposure, the CE assigns an occupational 
history development task to the RC via memo to the RC 
manager. 

     (2) Upon receipt of such assignment, the RC has 14 
calendar days to complete the occupational history 
interview and return the findings to the DO with a cover 
memorandum outlining all tasks and stating when they were 
conducted.  



9.   Former Part D Claims.  Former Part D claims have been 
incorporated into the existing Part B EEOICPA files.  DOE may have 
gathered documents that are relevant to DEEOIC’s current development 
needs.  The CE must review these claims for medical, employment, and 
survivorship information (if applicable).

The case file may contain copies of records from a Part B claim 
(e.g., medical records, development letters, Forms EE-5, a NIOSH dose 
reconstruction report, a recommended decision, a final decision) 
and/or records that were gathered by the DOE Office of Worker 
Advocacy (OWA). 

As noted above, should an occupational history interview be required, 
the CE assigns the task to the RC.  Any employment development is 
conducted at the DO; no RC assignment is necessary.  The evidence in 
these claims may include:

a.   Claim Forms.

(1)  Form EE-1, EE-2, or EE-3.

(2)  Form 350.2, Employee Request for Review by Physician 
Panel.  This is the primary application form for current or 
former DOE contract employees under Part D.

(3)  Form 350.3, Survivor Request for Review by Physician 
Panel.  This is the primary application form for a survivor 
of a former DOE contract employee under Part D.

(4)  Form KK-1, KK-2 - OWA1-7/6/01 Request for Review by 
Medical Panels.  DOE used these forms initially for filing 
claims by the employee and by the survivor, respectively, 
and for the claims review by the Medical Panels.  These 
were internal forms used by OWA only.  

Once the Office of Management and Budget (OMB) approved 
these forms, they became known as Form 350.2, Employee 
Request for Review by Physician Panel, and Form 350.3, 
Survivor Request for Review by Physician Panel, 
respectively.

If no DOE/OWA forms are located, the CE reviews the file for any 
correspondence from the claimant that may contain words of claim.  As 
with Part B, any correspondence referring to a request for benefits 
or a request for review by a physician panel will be considered a 
claim filed under Part E.  

b.   Highlight Sheet.  This form provides a chronological description 
of adjudicative actions, follow-up information, and documented phone 
calls by the OWA.  This information was entered in OWA’s Case 
Management System (CMS).

c.   Medical Records.  These records include medical narratives, 
pathology reports, clinical reports, and diagnostic reports.

d.   Survivorship Evidence.  This includes marriage certificates, 



divorce decrees, birth certificates, adoption papers, death 
certificates, obituaries, and school records.

e.   Employment Evidence.  This includes a Document Acquisition 
Request (DAR), which in turn includes employment records such as job 
position descriptions, personnel information, security clearance 
information, employment dates, medical records, accident/incident 
reports, radiation records, and dosimetry records.

f.   Occupational Medical Questionnaire.  This form is in the case 
file if completed by an RC staff member and/or by an OWA staff nurse 
based on conversations with claimants.

g.   Physician Panel Report.  Some case files may contain this 
report, which consists of the OWA physician’s discussion, rationale, 
and conclusion as to whether a toxic substance aggravated, 
contributed to, or caused the claimed condition(s).  Additional 
guidance as to the proper evaluation of these reports as they relate 
to causation is outlined in Paragraph 10 of this Chapter.  

h.   Former Worker Program (FWP) Documents.  As discussed in greater 
detail in Paragraph 12 of this Chapter, DOE medically screens former 
DOE facility workers.  The resulting studies document claimed 
illnesses and exposure.  The CE may encounter DOE FWP documentation 
in the case file.  The CE reviews DOE FWP findings together with all 
other evidence in file when evaluating for causation.

i.   Authorized Representative Release Form.  The claimant may have 
designated a representative to act on his or her behalf in the 
adjudication process with DOE.  The CE contacts the claimant to 
determine whether this designation is still valid (see EEOICPA PM 2-
0400). 

j.   Duplicate Records.  The CE may find duplicate copies of records 
in the Part D case file.  The CE maintains the integrity of the Part 
D case file by keeping it in the order that it was received in the 
district office.  The CE does not remove any duplicate copies of 
individual records unless it is obvious that there is an exact 
duplicate photocopy of the entire case record in the file.  In this 
instance the CE shreds the duplicate photocopy.

10.  Positive DOE Panels.

a.   Official Positive DOE Panels.  If a positive DOE physician panel 
finding is present in a Part D case file and the DOE approval letter 
is signed by a DOE official, the physician panel finding is 
considered an official positive determination from DOE. Generally, 
such claims are in posture for acceptance of causation under Part E, 
but further development of survivorship and potential coordination 
and offset issues may be required of the CE before issuing a 
recommended decision:

(1)  Eligible Survivor.  In survivor claims the CE needs to 
determine whether the claimant is an eligible survivor 
under Part E and whether the accepted covered illness 



aggravated, caused, or contributed to the covered Part E 
employee’s death (see EEOICPA PM 2-1200). 

(2)  State Workers’ Compensation Benefits/Tort Offset. 
Also, the CE needs to determine whether the claimant 
received any compensation from a state workers’ 
compensation plan (see EEOICPA PM 3-0400 and 3-0500).

b.   Unofficial Positive DOE Panels.  If a positive DOE panel finding 
is present in the case file, but no accompanying approval letter 
signed by a DOE official is present, the case is not in posture for 
possible acceptance.  In such a case, the physician panel report has 
not been sent to the claimant and the CE does not consider it an 
official positive determination from DOE.  Therefore, the CE reviews 
the claim to determine if further development is needed concerning 
survivorship, medical, employment or exposure issues, as with any 
other claim.   

11.  Reviewing Part B/E Claims.  A claim accepted under Part B is 
also accepted for causation under Part E for the accepted Part B 
covered occupational illness, if all other appropriate criteria under 
Part E are met.

Unlike a Part E claim with an accepted Part B claim, a claim that has 
been accepted under Part E is not automatically accepted under Part 
B.

In developing these cases, the CE needs to be alert to the 
differences in medical, employment, and survivorship requirements 
between Part B and E claims (including RECA claims), since these 
differences can result in the need for additional development and/or 
non-approval of the claim under Part E, even though it has been 
approved under Part B.

a.   Medical Differences Between Part B and E Claims.  Covered 
illnesses under Part E include all the covered occupational illnesses 
under Part B (i.e., beryllium sensitivity, chronic beryllium disease, 
chronic silicosis, and cancer) plus additional covered illnesses 
(e.g., asbestosis).

However, the covered occupational illnesses under Part B do not 
include all the covered illnesses under Part E (for example, 
asbestosis, peripheral neuropathy, and anemia).

b.   Employment Differences in Facility Sites Between Part B and E 
Claims.  Covered employment under Part B includes all covered 
employment under Part E (i.e., DOE contractor/ subcontractor, RECA).

However, covered employment under Part E does not include all covered 
employment under Part B.  Part E covers employment at a DOE or RECA 
Section 5 facility.  It also covers employment at AWE and beryllium 
vendor facilities only during a period when they were designated as 
DOE facilities or during DOE remediation periods.  Part E does not 
cover employment for beryllium vendors or AWE facilities outside of 
the time they were considered DOE facilities.



c.   Survivorship Differences Between Part B and E Claims. These 
issues are addressed in the Survivorship Chapter of the PM.

d.   RECA Differences Between Part B and E Claims.

(1)  An eligible survivor who is the child of the covered 
employee under RECA and under Part B is not an eligible 
survivor under Part E unless he or she meets the definition 
of “covered child.”

(2)  An employee who does not meet the employment and other 
requirements under RECA section 5 (and therefore under Part 
B) may be eligible under Part E.

(3)  An employee who does not meet the medical criteria for 
covered conditions under RECA section 5 (and therefore 
under Part B) may still be eligible under Part E (i.e., all 
cancers, asbestosis, etc.)

e.   Requirements for New Part E Claim Filing.  If a former Part D 
claim exists, a claimant does not need to file a new claim under Part 
E.  If there is a Part B acceptance on record, a claimant does not 
need to file a new claim for benefits under Part E.  However, if a 
Part B denial is on record, or a Part B claim is pending a decision, 
the claimant must file a new claim form seeking benefits under Part 
E.  

12.  DOE Former Worker Program (FWP).  The FWP began in 1996 and is 
designed to evaluate the effects of DOE's past operations on the 
health of workers employed at DOE facilities.  The program documents 
medical conditions and workplace exposures that may help the CE 
develop and adjudicate claims.  Additional information about the FWP 
is available at http://www.eh.doe.gov/health/. 

In some instances, FWP records will appear in the Part D case file.  
If no records exist there, or a new Part E, B/E claim is filed, the 
CE requests FWP documents during initial development.

The CE reviews FWP records in light of the evidence in the file as a 
whole when evaluating a claim.  EEOICPA PM 2-0700 explains how the CE 
uses FWP records in assessing causation.

     a.   Medical Component.  FWP records contain valuable information 
about medical conditions and can help the CE develop for a covered 
illness.

(1)  The FWP is a screening program and does not provide a 
final diagnosis for the medical conditions detected.  If 
the screening tests identify a potential disease, the 
employee is referred to his or her treating physician for 
further medical workup and diagnosis.

          (2)  Results of m  edical tests   conducted by the FWP (e.g., 
pulmonary function tests, beryllium lymphocyte 
proliferation tests, blood tests, X-rays with B reader 
interpretations, etc.) are valid when interpreted by 



certified medical professionals.  Therefore, the CE may use 
such test results in evaluating records for a covered 
illness, provided a physician’s interpretation of the test 
result is present.

b.   Exposure Component.  FWP medical screening is conducted to 
evaluate former DOE workers for adverse health outcomes related to 
occupational exposures to substances such as beryllium, asbestos, 
silica, welding fumes, lead, cadmium, chromium, and solvents. 
 Therefore, these records contain valuable exposure information.  The 
CE reviews FWP screening records along with the evidence in the file 
as a whole when evaluating claimed exposure.

Also, the FWP asks the former DOE employee to undergo a Work History 
Interview, which examines workplace exposure at DOE facilities.  The 
CE uses the results of the interview when assessing work history and 
exposure.

c.   Existence of FWP Records.  The CE must review the case 
file/claim forms to determine whether FWP records exist.

     (1) Part D Cases.  As indicated, some former Part D cases will 
contain FWP records.  The CE searches the case file for 
cover memos or medical records provided by the FWP.  The 
CE should also refer to DOE Form 350.2, Employee Request 
for Review by Physician Panel, question 11, or Form 350.3, 
Survivor Request, question 11, to determine if the 
employee participated in the FWP.  If records are not 
present, but there is some indication that they may exist, 
the CE obtains them as outlined below.

     (2) New B/E Claims.  With regard to new claims, the CE must 
review Form EE-3 and/or section 5(B) of the DOL 
Occupational History Interview (see EEOCIPA PM 2-0200) to 
determine if the employee participated in a FWP screening 
program at the claimed work site. If so, the CE prepares a 
request package to be sent to the appropriate FWP.

     d.   Obtaining FWP Records.  Where no records exist in a former 
Part D case, or a new Part E claim is filed, the CE requests the 
records from the appropriate FWP Point of Contact (POC).  The 
complete POC list is available for viewing on the shared drive by 
accessing the Part E folder, Former Worker Program subfolder.  If the 
records are unavailable at a POC, the POC cannot be determined, or a 
new Form EE-3 is required (see below), the CE requests assistance 
from the claimant.

(1)  POC Request.  After determining that FWP records must 
be requested, the CE reviews the POC list to identify the 
appropriate POC.  The CE prepares a package and a cover 
letter to the POC (Exhibit 1). The package includes a 
letter to the FWP, a cover memo, Form EE-1 or EE-2, and the 
new Form EE-3.



The CE should state in the memo that an EEOICPA claim has 
been received for the named DOE employee, the employee 
participated in the specified FWP, and DOL is requesting a 
copy of all FWP records. The memo and package are faxed or 
mailed to the designated POC.

(2)  New Form EE-3.  FWPs will accept only a new Form EE-3 
as a release.  If the case file contains an old Form EE-3, 
the CE writes to the claimant asking the claimant to 
complete and sign a new Form EE-3.  Once the new form is 
received, the CE prepares the request package as outlined 
above.

          (3) No FWP Records.  When the CE cannot locate FWP records, the 
CE contacts the claimant in writing to determine if the 
employee participated in a FWP at the claimed work site.  
The CE includes a new Form EE-3 with the letter and 
instructs the claimant to complete, sign and return the 
new Form EE-3 to the DO only if the employee participated 
in the FWP.

     e.   Building Trades National Medical Screening Program Database.  
This database contains work history and medical test results for 
certain employees who worked at Amchitka Island, Savannah River, Oak 
Ridge, and Hanford and who filed Part D claims with DOE from 2000-
2004.

(1)  The CE views medical data and work histories contained 
in the database by accessing the Shared Drive, Part E 
folder, Former Worker Program subfolder. The “read me” file 
in the FWP subfolder contains detailed instructions for 
navigating the database and retrieving information.

     (2)  The CE searches the database for medical information 
and prints the results. The medical results generated from 
the database do not contain a physician’s signature.

(a)  A letter from the Building Trades FWP Medical 
Director, Dr. Laura Welch, describing the information 
obtained in the database search and attesting to its 
validity is located on the Shared Drive, Part E 
folder, FWP subfolder.

(b)  The CE prints Dr. Welch’s letter and attaches it 
to the search results.  The CE places these documents 
into the case file and weighs the information with the 
evidence on file as a whole.

13.  Terminally Ill Claimants.  OWCP strives to process claims fairly 
and expeditiously for all claimants.  However, claimants who are end-
stage terminally ill must have priority processing.  These claims 
should be handled swiftly and compassionately.

a.   Claims Actions.  DO and FAB CEs and hearing representatives 



(HRs) are instructed to watch for indicators of an end-stage 
terminally ill claimant any time they are reviewing a case file or 
preparing a decision.  Indicators of end-stage terminally ill 
claimants include requests for hospice care, medical evidence stating 
that the claimant is at the end-stage of an illness, or telephone 
calls or letters from RCs, congressional offices, authorized 
representatives, family members, or medical providers regarding the 
claimant’s illness.  Upon receipt of information concerning the end-
stage of the claimant’s illness, the District Director (DD) or 
Assistant District Director (ADD) or FAB Manager (depending on where 
the file is located) must be notified immediately.

The DD/ADD or FAB Manager must use sound judgment in determining if 
priority handling is warranted.  If medical documents or other 
information indicate that the claimant is in the end-stage of his/her 
illness, or that death is imminent, priority handling of the case is 
required.  If the claimant’s medical status is unclear, a medical 
report that establishes that the claimant is in the end-stage of a 
disease or illness must be obtained.  Once this information is 
obtained, the DD/ADD of FAB Manager will determine whether priority 
handling is warranted.

Once it is determined that a claimant is in the end-stage of his/her 
illness, the DD/ADD or FAB Manager must enter the appropriate status 
code in ECMS and prepare the case file in accordance with EEOICPA PM 
2-2000.

Priority handling for terminally ill claimants requires that the 
entire adjudication process be expedited.  Whenever the file changes 
hands, the person receiving the file should be notified, verbally or 
in writing, of the claimant’s terminal status.  The supervisor or 
DD/ADD should facilitate the expedited adjudication of the claim by 
requesting priority processing from any other agencies involved, such 
as the DOE, Department of Justice (DOJ), and NIOSH.

If a case requires referral to the NO for reopening or policy 
clarification, the DO or FAB must identify the claimant as terminally 
ill in the memo to the Director.  Procedures for expediting payment 
processes for terminally ill claimants can be found in the EEOICPA PM 
3-0600.

Exhibit 1: DOL Letter to DOE Former Worker Program 

2-0400 Representative Services

TABLE OF CONTENTS

Paragraph and Subject                Page  Date   Trans. No.

Chapter 2-0400 Representative Services

     Table of Contents. . . . . . .    i    08/09     09-06

1    Purpose and Scope. . . . . . .    1    08/09     09-06

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/proceduremanualhtml/unifiedpm/Unifiedpm_part2/Chapter2-0300Exhibit1.htm


2    Authority. . . . . . . . . . .    1    08/09     09-06

3    Authorized Representative’s 

       Role . . . . . . . . . . . .    1    08/09     09-06

4    Powers of Attorney . . . . . .    2    08/09     09-06

5    Interaction with

       Representatives. . . . . . .    2    08/09     09-06

6    Representative Fees. . . . . .    3    08/09     09-06

7    Privacy Act Waivers. . . . . .    3    08/09     09-06

Exhibits

1    Authorization for Representation/

       Privacy Act Waiver . . . . .         08/09     09-06

2    Notification to 

       Representative . . . . . . .         08/09     09-06

1.  Purpose and Scope.  This chapter discusses persons who represent 
the interests of claimants before the Division of Energy Employees 
Occupational Illness Compensation (DEEOIC), the interaction between a 
Claims Examiner (CE) and a representative, and fees charged by 
representatives for their services.  

2.  Authority.  Under 20 C.F.R. §§ 30.600 and 30.601, a claimant may 
authorize any person, not otherwise prohibited by law, to represent 
him or her.

     a.   No Requirement for Representation.  A claimant need not be 
represented to file a claim or receive a payment.

     b.   Exclusive Representation.  If a claimant chooses to have an 
authorized representative, he or she may appoint only one person at a 
time.  However, an individual who holds power of attorney to act on a 
claimant’s behalf may appoint an authorized representative (see 
paragraph 4 below).  When that happens, DEEOIC will only recognize 
and communicate with the authorized representative.

c.   Authorization in Writing.  Any appointment must be in writing. 
 The claimant may appoint a representative by filling out the 
“Authorization for Representation/Privacy Act Waiver” (Exhibit 1), 
but use of this form is not required (see paragraph 7 below for a 
discussion of Privacy Act waivers).  If the appointing document does 
not contain the representative’s full name, telephone number and 
address, the CE obtains that information. 

     d.   Length of Appointment.  DEEOIC recognizes the authority of a 
properly appointed representative throughout the entire claims 
process (including any hearing), unless or until the claimant 
withdraws the appointment.

3.  Authorized Representative’s Role.  The authorized 



representative’s role in the claims process depends on the scope of 
the authority that the claimant grants him or her.  Unless the 
claimant’s authorization specifies otherwise, a properly appointed 
authorized representative has the authority, to the same extent as 
the claimant, to present or seek evidence, make factual or legal 
arguments, and obtain information from the case file.  

Any notice requirement in the Act or the regulations is fully 
satisfied if the notice is served on an authorized representative, 
and it has the same effect as a notice served on the claimant. An 
authorized representative does not, however, have authority to sign 
the EN-20 for the claimant unless the authorized representative has 
also been granted power of attorney.  

4.  Powers of Attorney.  A person with power of attorney to act in 
the name of the claimant is known as an “attorney-in-fact.”  The 
authority of an attorney-in-fact depends on the language used in the 
written instrument delegating such authority.  It may authorize him 
or her to take a variety of actions, such as signing documents and 
DEEOIC forms as if he or she were the claimant.  An attorney-in-fact 
may also appoint an authorized representative to act on behalf of the 
attorney-in-fact.  Therefore, if an individual asserts power of 
attorney for a claimant, the CE must obtain a copy of the document 
conferring such authority.  The CE must carefully examine the 
document to determine the scope of the attorney-in-fact’s authority 
to act in specific contexts, on behalf of the claimant.  

a.   Form EN-20.  If an individual asserts power of attorney for the 
claimant on Form EN-20, the CE must submit the documents purporting 
to grant such power for review by the Office of the Solicitor of 
Labor (SOL) to ensure that they are valid under the applicable state 
law.  

b.   No Form EN-20. In all other circumstances, the CE reviews the 
power of attorney documents to determine whether the authority 
granted is consistent with the actions that the attorney-in-fact 
seeks to perform on the claimant’s behalf, such as speaking with 
district office staff and signing correspondence.  If the power of 
attorney documents do not grant such authority, the CE notifies the 
claimant that the power of attorney designation cannot be honored for 
the purposes sought.  The claimant has a right to remedy this 
situation by granting the proper authority in a signed document.

5.  Interaction with Representatives.  The CE must obtain a copy of 
the written appointment of a representative before taking any action 
at the representative’s direction.  After a claimant properly 
appoints a representative, the CE contacts the representative by 
letter (Exhibit 2).  In the letter, the CE acknowledges the 
appointment and describes the extent to which the representative has 
an active role in the claims process.

6.   Representative Fees.  A representative may charge a claimant a 
fee for services associated with representation before DEEOIC.  Under 



20 C.F.R. § 30.602, OWCP is not responsible for any fee charged by a 
representative of an EEOICPA claimant, nor will it reimburse the 
claimant for any fees paid to the representative.  

a.   Fee Limits.  Under 20 C.F.R. § 30.603, for services rendered in 
connection with a claim pending before OWCP, a representative may not 
receive more than the following percentages of a lump-sum payment 
made to a claimant: 

(1)  2% for the filing of an initial claim with OWCP, 
provided that the representative was retained prior to the 
filing of the initial claim; plus

(2)  10% of the difference between the lump-sum payment 
made to the claimant and the amount proposed in the 
recommended decision with respect to objections to a 
recommended decision. 

b.   Limitations.  These maximum fee limitations apply even if the 
claimant and representative have agreed to other amounts in a 
contract or otherwise.

7.  Privacy Act Waivers.  A Privacy Act waiver grants DEEOIC 
permission to copy all documents from the case file and send them to 
a person of the claimant’s choosing.  This person may be anyone the 
claimant wishes to receive material from the case file.  The 
designated person will have no authority to make requests for 
additional information or sign documents on behalf of the claimant, 
unless the claimant submits additional documentation showing that 
the designee has such authority.

Exhibit 1: Authorization for Representation/Privacy Act Waiver 

Exhibit 2: Notification to Representative 
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1.   Purpose and Scope.  The EEOICPA lays out a set of employment 
criteria which must be satisfied before a claim can be considered for 
compensability. These criteria, taken together, form the basis of 
covered employment. This section of the EEOICPA Procedure Manual lays 
out the guidance to be followed by the Claims Examiner (CE) for 
gathering and evaluating evidence to determine whether a claimant 
meets the necessary employment criteria specified in EEOICPA.

2.   Facility Coverage.  The EEOICPA provides facility definitions 
that serve as the basis for determining covered employment. The 
following summaries provide a general definition of each type of 
facility covered:

a.   Atomic Weapons Employer (AWE) Facilities.  An AWE facility means 
a facility, owned by an atomic weapons employer that is or was used 
to process or produce, for use by the United States, material that 
emitted radiation and was used in the production of an atomic weapon, 
excluding uranium mining or milling. Coverage at the facility may be 
further extended after the period of processing or production of 
radioactive material for use in a weapon, if there is a finding in a 
NIOSH report on residual radioactive contamination that the potential 
exists for residual radioactive contamination at that facility. AWE 
facilities are designated by the Department of Energy (DOE).

(1)  Coverage extends only to the employees who worked 
directly for the AWE at the facility.  Contractor or 
subcontractor services provided on-site or off-site for an 
AWE are not covered.

(2)  Atomic weapons employees are covered under Part B of 
the EEOICPA for cancer only.  No coverage is afforded these 
employees under Part E.

(3)  Designating additional AWE facilities is the 
responsibility of DOE; however, applicable time frames for 
AWE production activities at a particular facility are 
determined by DOL.

(4)  Determinations on whether an AWE facility has a period 



of residual radioactive contamination and the length of 
that period are the responsibility of the NIOSH.  Periodic 
reports are issued listing affected sites. Facilities with 
residual radioactive contamination are covered as AWE 
facilities even if there is a change in the owner or 
operator of the facility.

b.   Beryllium Vendor (BE Vendor) Facilities.  Be Vendor facilities 
are companies which are either named in the Act or DOE has determined 
that they processed or produced beryllium for sale to, or use by DOE. 
The Act names several beryllium vendors by corporate name and these 
are known as statutory beryllium vendors. Any employee of a statutory 
beryllium vendor who worked for the vendor during periods when the 
company was engaged in activities related to the production or 
processing of beryllium for sale to or use by DOE, has covered 
employment, regardless of work location.  Other beryllium vendors, 
which are location-specific, were designated by DOE through 
publication in the Federal Register.  The final list of designated 
beryllium vendors was issued on December 27, 2002.

(1)  Beryllium vendor coverage extends to direct employees 
of the vendor, its contractors or subcontractors, or any 
Federal employee who may have been exposed to beryllium at 
a facility owned, operated or occupied by the vendor.

(2)  Coverage for beryllium vendor employment is limited to 
those benefits available under Part B of the EEOICPA for 
beryllium sensitivity and chronic beryllium disease.

c.   Department of Energy (DOE) Facilities.  A DOE facility means any 
building, structure, or premise, including the grounds upon which 
such building, structure, or premise is located in which operations 
are, or have been, conducted by, or on behalf of, the DOE (except for 
buildings, structures, premises, grounds, or operations covered by 
Executive Order 12344, dated February 1, 1982, pertaining to the 
Naval Nuclear Propulsion Program); and with regard to which the DOE 
has or had either (A) a proprietary interest; or (B) entered into a 
contract with an entity to provide management and operation, 
management and integration, environmental remediation services, 
construction, or maintenance services.

(1)  The extent of benefits available to those who worked 
at DOE facilities is dependent on the type of employment, 
specifically whether the employee was a DOE federal 
employee or an employee of a DOE contractor or 
subcontractor. Under Part B, coverage extends to both DOE 
federal employees and contractor or subcontractors 
employees working at the site, while under Part E coverage 
is only extended to contractor or subcontractor employees.

(2)  The definition of DOE includes its predecessor 
agencies including:



(a)  Manhattan Engineer District (MED)(August 13, 
1942-December 31, 1946)

(b)  Atomic Energy Commission (AEC)(January 1, 1947 – 
January 18, 1975)

(c)  Energy Research and Development Administration 
(ERDA)(January 19, 1975– September 31, 1977)

(d)  Department of Energy (October 1, 1977 – present)

(3)  Designations of DOE facilities or changes in DOE 
facility time frames are the responsibility of DOL. Further 
information regarding how DOL assesses claims for DOE 
facility status is discussed later in this chapter.

d.   Remediation Employment.  At many AWE facilities, there is a DOE 
period of remediation designated sometime after the years of active 
processing ended. In those instances when a facility is designated as 
a DOE facility for remediation only, in order to have covered 
employment at that location, the employee must have been employed by 
the contractor performing the remediation work.  Such remediation 
workers are eligible for the full range of benefits under both Parts 
B and E of EEOICPA.

e.   Facilities with multiple designations.  Many facilities covered 
under the EEOICPA have multiple designations.  There can exist any 
combination of AWE, Beryllium Vendor and DOE facility designation at 
the same facility. For those instances in which an employee works at 
such a facility during periods separately designated for different 
facility types, the employee will have eligibility for every category 
for which he/she has verified employment.

f.   RECA Section 5.  This is a special category of employment that 
involves miners, millers and ore transporters at uranium mining 
facilities. For the purposes of this chapter, RECA Section 5 
employees are not addressed.  For information regarding handling 
these types of claims, please refer to Chapter 2-1100 of the EEOICPA 
Procedure Manual.

3.   Comparing initial claimed employment to the covered facilities 
database.  The first step the CE takes in assessing covered 
employment is determining which claimed employment on the EE-3 
Employment History form corresponds with a known covered AWE, Be 
Vendor or DOE facility. The CE does this by comparing what is written 
on the EE-3 with the facilities identified on a web utility located 
at: 
http://www.hss.energy.gov/HealthSafety/FWSP/Advocacy/faclist/findfaci
lity.cfm

When performing the comparison between the claimed employment and the 
facility database, the CE must be diligent in assessing the 
evidence.  While in many instances, employment at a particular 

http://www.hss.energy.gov/HealthSafety/FWSP/Advocacy/faclist/findfacility.cfm
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location or facility will be obvious, in other situations it may 
not.  Evidence presented by a claimant must be scrutinized against 
the database to assist in determining the location where employment 
occurred.  In some situations, the claimant may use various words, 
phrases or other descriptors to identify a work location.  Moreover, 
the CE must be mindful that often the name of a facility is different 
from the employer name provided by the claimant. Given these 
realities, the CE must cross reference the data provided by the 
claimant with the information in the facility database.  This can 
involve searching by facility name, state or location, or key word.  
The “Find this Keyword” search feature is particularly helpful as it 
is the broadest possible way to look for potential covered employment 
based on claimant statements.

a.   Certain employers should be screened out of the review process 
if it is clearly discernable that there is no affiliation to the 
atomic weapons industry. For example, employment as a clerk at a shoe 
store or cashier at a department store would not require action on 
the part of the CE to further consider as part of the review for 
potentially covered employment.

4.   Matching claimed employment.  The outcome of the initial 
employment facility screening will result in either part or all of 
the claimed employment having possibly occurred at a covered 
facility, or none of the claimed employment being linked to a 
facility. In any instance where all claimed periods of employment are 
linked to a location identified on the facility database, the CE is 
to proceed to employment verification as discussed later in this 
chapter.  Alternatively, if the CE is only able to match a portion of 
the claimed employment to a facility listed in the facility database, 
or there is no match found, action must be taken to communicate the 
findings to the claimant.  The CE is to contact the claimant to 
notify him or her as to which employment can form the basis of a 
claim and which does not appear linked to a covered facility.  The 
claimant is to be afforded the opportunity to provide clarifying 
evidence. The process for this action is further discussed in 
paragraphs 17 and 18 of this chapter. It should be noted that this 
development may occur concurrently with other actions being taken in 
conjunction with the claim such as requests for additional medical or 
factual evidence.

When there is sufficient evidence to conclude that employment may 
have occurred at a covered facility, the CE may then proceed with the 
verification of employment as described later in this chapter. If the 
claimant does not respond to the inquiry or does not provide any type 
of clarifying evidence, the CE may proceed with adjudication of the 
claim based on the evidence of record.  If there is no match between 
any claimed employment and a covered facility, the CE may proceed to 
deny the claim. In any instance where claimed employment is not 
verified, it must be described in any recommended decision.

5.   Resource Center Actions.  As outlined in Chapter 2-0200, 



resource center staff take initial employment verification steps for 
those cases originating at a resource center. This includes matching 
claimed employment to covered employment and initiating action 
outlined in paragraphs 6 through 12, below, as appropriate.

6.   Verification of Employment.  Once matches are established 
between claimed employment and a covered facility, the next step is 
employment verification.  Employment verification is the process by 
which the CE establishes the factual accuracy of the claimed 
employment history.  Evidence must be collected that establishes 
that:

a.   The employer qualifies for consideration under the law as an 
AWE, Be Vendor, DOE, or DOE contractor or subcontractor.

b.   The employee worked for claimed employer.

c.   The employee performed duties at that covered AWE, Be Vendor or 
DOE facility.

The process of employment verification is recognized as a difficult 
and challenging hurdle in many cases.  Because the atomic weapons 
program dates back to the early 1940s, the large number of public and 
private organizations involved, the high level of security involved, 
and the shear scope of the industrial process, locating pertinent 
individual employment records can be difficult. Moreover, it is also 
a reality that records are missing, degraded, lost or destroyed. This 
imperfect situation presents particular difficulties to the CE when 
attempting to establish the factual accuracy of claimed employment.

As the statute allows latitude in the assessment of evidence, it is 
not necessary for the CE to collect evidence that establishes that 
the claimed employment is proven beyond a reasonable doubt, but 
merely that a reasoned basis exists to conclude that the employment 
occurred as alleged.  This ensures that the claimant receives 
favorable treatment during the employment verification process. Once 
the CE has conducted an examination of the available factual evidence 
in support of the claimed employment, he or she must decide whether a 
sufficient basis exists to verify that each of the three elements of 
covered employment are satisfied.

a.   SEC employment.  In matching claimed employment to covered 
employment, the CE is to be mindful that there are numerous classes 
in the Special Exposure Cohort (SEC), described in Chapter 2-0600.  
It is important that the CE always consult the most current list of 
SEC classes so that claims fitting into the class can be promptly 
adjudicated, without overdevelopment of covered employment.

7.   Employment Pathways Overview Document(EPOD).  The EPOD is a 
document that has been created to assist the resource center staff 
and CEs in identifying the appropriate pathway(s) to be taken as part 
of the employment verification process.  This document lists every 
facility published in the Federal Register that is covered under the 
Act (except RECA facilities) and provides an outline of the 



identified methods for verifying claimed employment at each location. 
EPOD is initially available on the shared drive in the Employment 
Verification Folder within the Policies and Procedures Folder.

The pathways listed in the EPOD are not intended to provide an 
exhaustive list of means to verifying employment at a facility, but 
rather represent what constitutes best practices for verifying 
employment most efficiently given the programmatic experience gained 
since passage of the Act in 2000. The CE should locate the 
facility(ies) identified on the EE-3 in EPOD and ascertain the 
programmatic implications based upon the claimed employment.

Specifically, EPOD identifies which methods, or combinations thereof, 
described below are appropriate to pursue to verify covered 
employment in the most expeditious manner possible.  The recommended 
sequence for utilizing resources follows the numbered items 8 through 
13 in this chapter.

EPOD replaces lists 1, 2, 3 and 4 from previous guidance. It also 
replaces the “CE Employment Verification Referral Sheet.” If EPOD is 
silent on verification at a facility, the CE is to utilize Social 
Security Records (Paragraph 11, below) and “other employment 
evidence” (Paragraph 13, below).

The facilities in EPOD are listed alphabetically by state.  On the 
first page of EPOD there is a list of states and, for those states 
with a large number of facilities, there are additionally letters 
after the state name. These letters provide a rough index of the 
facilities in that state. The state names and letters allow the user 
to navigate through the document. For example, to navigate to South 
Carolina the user places the cursor on South Carolina and presses 
“Cntrl + right click” at the same time and the utility will jump to 
South Carolina.  Alternatively, if a user wants to view the S-50 
plant in Tennessee, the most expeditious method would be to move the 
curser over the letter S after Tennessee and then press  “Cntrl + 
right click” at the same time and the utility will jump to S-50.

For many claims, DOE can provide employment information for employees 
covered under the Act.  Since this is not always the case, it is 
necessary to include in the case file in every instance in which 
there is no appropriate referral to DOE, a letter from DOE so 
stating. (Exhibit 1) Therefore, for every facility in EPOD in which 
there is no referring DOE contact information, the CE is to place a 
copy of the DOE letter in the file.

8.   Using the ORISE database.  For every EEOICPA-covered facility 
for which there is some employment data in ORISE, EPOD will indicate 
“ORISE – yes.”  When this occurs, resource center staff and/or the CE 
conduct an ORISE search in ECMS as outlined below. If there is no 
mention of ORISE in EPOD for the facility, the resource center staff 
or CE proceeds to the next recommended method for verifying 
employment noted in the facility description in EPOD or in this 
chapter.



a.   Resource center staff and/or the CE logs into ECMS as described 
in Chapter 2-2000, and chooses the “Inquiry” tab and selects “Search 
ORISE data.” A screen appears which provides fields for the first 
name, last name, and social security number of the employee.  To 
conduct a search, the CE must enter, at a minimum, a partial last 
name, or social security number for the employee.

b.   Once resource center staff and/or the CE enters the employee’s 
name and/or social security number, the system searches the database 
and provides the results at the bottom of the page under ORISE Search 
Results.  If the database finds a match, the name and social security 
number appears.  The resource center staff and/or CE select the 
result to review the employment data.

c.   ORISE categorizes information in two rows of data.  The first 
row categorizes the information by Facility and lists all the 
facilities or employers(for which data exists in ORISE) where the 
employee worked.  The second row categorizes information in columns 
by Facility, Hire/Terminate Date, Dept. Code, Job Title, and Badge 
Number.  ORISE was not created for the purpose of adjudicating 
claims, so information therein may be incomplete.  In some cases it 
provides the name of the employer with a notation in the “HT” column, 
which provides “H” for hire and “T” for termination, with the numbers 
in the adjacent columns representing the corresponding dates for hire 
and termination.

The translations for the codes in the “pay” column are as follows:

H = Hourly

W = Weekly

M = Monthly

O = Operations (hourly)

S = Salaried

C = Construction

d.   Because ORISE was not created for the purpose of adjudicating 
claims, resource center staff and/or the CE must consider the context 
of the information.  For example, there may be data in ORISE 
confirming that an employee worked at a facility in 1949, but the 
resource center staff and/or CE must ensure that the covered time 
period for this facility includes 1949.  Additionally, for many 
employees, the information in ORISE is incomplete.  For example, for 
some employees the database may show the employee’s name and 
facility, but does not include specific hire and termination dates.  
If this is the case, the CE develops hire and termination dates using 
alternate methods described in paragraphs 9 through 13 in this 
chapter.

e.   If the information from the ORISE database is used to verify any 
portion of employment, a copy of the ORISE employment results is 
printed and placed in the case file along with the memorandum from 



DOE stating that the data contained in the ORISE database is 
reliable(Exhibit 2).  These documents may be used as affirmation of 
employment and are placed in the case file.

f.   The absence of data from ORISE may not be used as the basis for 
stating that an employee did NOT work at a given facility either for 
the entire time period claimed or for portions of claimed employment.

g.   There are some employers and/or facilities in ORISE that are not 
covered under the EEOICPA.  Resource center staff and/or the CE need 
to carefully review the ORISE results for any non-covered employers.  
For example, the Puget Sound Shipyard for which ORISE ascribed the 
acronym PSSY is contained in ORISE, but is not covered under the 
EEOICPA.  In the event that ORISE “confirms” such non-covered 
employment, it does not render such employment as covered.  If an 
employer is not covered, no degree of verification that a person 
worked there will serve to extend EEOICPA coverage to that facility.  
All decisions on adding facilities are made by the National Office 
through the process described in paragraphs 17 and 18 of this 
chapter.

9.   Contacting DOE.  When claimed employment can not be verified in 
ORISE, the resource center staff/CE use the Form EE-5, found in 
Exhibit 2 (Forms) of Chapter 0-0500 of this Procedure Manual to 
obtain employment information. To determine whether the claimed 
employment is such that an EE-5 referral to DOE is appropriate, 
resource center staff and/or the CE look up the name of the 
facility(ies) and/or employers in EPOD. If there is a notation in 
EPOD signaling “EE-5 Referral to (contact information)” next to the 
facility, resource center staff and/or the CE proceed with the EE-5 
procedures specified in this paragraph. If the employee was employed 
at multiple work sites for which different DOE operations offices are 
responsible, resource center staff and/or the CE send separate 
employment verification packets to each unique DOE operations office 
that is appropriate given what is claimed on the EE-3.

a.   EE-5.  The resource center staff and/or the CE complete the top 
portion of the EE-5 by providing the employee name, SSN, claimed 
employer, and named claimed facility.  Resource center staff and/or 
the CE also write a cover letter to the appropriate DOE operations 
office or offices, make a copy of the EE-1 or EE-2, as appropriate, 
and a copy of the EE-3 to be included in the package with the EE-5.  
The completed package is then submitted to every appropriate DOE 
contact listed in EPOD for each facility requiring such a referral. 
It may be necessary to submit separate employment verification 
packets to each responsible DOE operations office.

b.   Subcontractor employment indicated.  Resource center staff 
and/or the CE review the EE-3 and make a preliminary determination of 
whether the employee is claiming DOE subcontractor employment.  If 
so, resource center staff and/or the CE note this in the cover letter 
to DOE and request any information the DOE might have to help 



substantiate that the company was hired by the DOE or a DOE 
contractor to provide a service on-site during the time period when 
the employment is claimed. Questions regarding subcontractor 
employment are referred to the same operations’ offices as the EE-5 
package, and not to DOE Germantown.

c.   Upon receipt of an EE-5 from DOE, the CE reviews it for 
completeness.  DOE is responsible for selecting one of three options 
provided on the form and attaching any relevant information.  In 
addition, the DOE representative completing the form must certify its 
accuracy.  The CE returns any form that does not meet these 
requirements to DOE for correction. The three options available to 
DOE and the appropriate procedural responses are as follows:

(1)  For any of the claimed employment in which DOE selects 
“Option 1 – Verified Employment,” the CE accepts this time 
period as verified and no further action needs to be taken 
to establish this fact.

(2)  If DOE selects “Option 2 – No verification is 
possible, but other pertinent evidence exists,” this 
indicates that DOE has some information on the employee, 
generally suggesting that the individual was on site or 
somehow associated with the facility, but the information 
is insufficient for the DOE to provide verification.  If 
Option 2 is selected, the CE develops the case further for 
employment as outlined in this chapter.

(3)  If DOE selects “Option 3 – No evidence exists in 
regard to the claimed employment,” it indicates that DOE 
has no evidence at all regarding the claimed employment. If 
Option 3 is selected, the CE develops the case further for 
employment as outlined in this chapter.

d.   Timeframes.  If the CE does not receive a completed form from 
DOE within 30 days of the initial submission, the CE prepares a 
second request for the completed EE-5. If DOE is ultimately unable to 
verify employment, the CE is to utilize other procedures as outlined 
in this chapter.

e.   No Response from DOE.  If the CE does not receive a response 
from DOE within 60 days from the initial request, additional 
development is necessary.

(1)  Contact DOE by telephone.  If no response is received, 
the CE contacts the appropriate Operations Office by 
telephone.  The CE asks the contact person identified in 
EPOD whether a response to employment verification is 
forthcoming.  If DOE responds via telephone that they have 
no records to verify employment, the CE documents this to 
the case file with a memo outlining DOE’s response.  This 
serves as the “EE-5” for purposes of a DOE response.

(2)  Contact the claimant.  After 60 days with either no 



response or a response that no records are available from 
DOE, the CE contacts the claimant for additional employment 
information.

f.   Document Acquisition Request (DAR) Processes.  For cases 
involving DOE contractor employees, the CE or resource center makes a 
request to DOE for records useful for developing information 
regarding toxic exposures. Although DAR records are predominately 
used in the adjudication of the toxic exposure component of Part E 
cases, DAR records can also contribute to the evidence of covered 
employment, especially in cases involving DOE subcontractor 
employment, which is further described in paragraph 14 of this 
chapter.  DAR records can include site medical records, job 
descriptions, radiological records, incident or accident reports and 
others.  Generally, a request for DAR records is only made of DOE 
once employment is confirmed.  However, some DOE operations offices 
have stated that they prefer to receive the DAR request at the same 
time as they receive the EE-5.  If resource center or district office 
staff are aware of such a situation, they include the request for DAR 
records in the EE-5 package.  The point of contact at DOE for DAR 
records is also included in EPOD. For more details on the DAR 
process, refer to Chapter 2-0700 of this manual.

g.   Dosimetry Records.  It is general program policy for NIOSH to 
obtain dosimetry records from DOE as part of the dose reconstruction 
process. The dosimetry records become associated with the file when 
the district office receives NIOSH’s dose reconstruction report.  
Nevertheless, in instances in which dose records may be useful for 
confirming that an individual was on site or was monitored for 
radiation exposure the CE may request such records from DOE as part 
of employment development.

10.  Contacting Corporate Verifiers.  Many of the facilities 
designated under EEOICPA are operated by private companies and 
neither DOE nor any of its predecessors have possession of the 
employment or personnel records.  However, many of these companies 
are still in business, or have been bought by other companies which 
have maintained records of past employees.  Many of these companies 
have agreed to provide employment verification for purposes of 
adjudicating claims under EEOICPA.  These companies are referred to 
as corporate verifiers. For each facility that has been identified as 
having a corporate verifier, EPOD provides the name and contact 
information for the corporate verifier.  The CE is to follow the 
instructions listed in EPOD to obtain such employment information. 
General procedures for handling corporate verifiers include:

a.   It is not necessary for the CE to submit a copy of documentation 
from the case file to the corporate verifier.  Instead, a cover 
letter providing the details of the request is to be submitted.  In 
most cases, the cover letter includes the employee’s name, SSN, date 
of birth, employer name and the dates of claimed employment.



b.   Once the CE has received a response from the corporate verifier, 
the CE reviews it to determine if it is sufficient to verify the 
claimed period of employment.  If the corporate verifier affirms the 
entire period of employment being claimed, the CE accepts the period 
as factual.  The CE must obtain the verification from corporate 
verifiers in writing.  While an employment verification can be 
initiated through a phone call, there must be documentation from the 
verifier in the case file to substantiate a finding of covered 
employment. If the corporate verifier is unable to substantiate the 
claimed period of employment or can substantiate a portion of it, the 
CE requests additional information.  The CE can proceed with a 
request to the Social Security Administration(SSA) for information as 
described in paragraph 11 of this chapter, and should also ask the 
claimant for additional information, as outlined in paragraph 13 of 
this chapter, as appropriate.

c.   If verification is for a beryllium sensitivity or chronic 
beryllium disease (CBD) case, the CE need not verify all employment, 
only enough employment sufficient to substantiate the exposure at any 
time during a covered time period. For additional information 
regarding development of a beryllium claim, refer to Chapter 2-1000.

d.   Corporate verifiers sometimes change.  If a CE learns of a 
change in contact information or locates new contact information, 
this information should be sent to the National Office Employment 
Contact in the Policy Branch.

11.  Verifying Employment through the Social Security Administration 
(SSA).  Absent confirmation of employment through ORISE, DOE or a 
corporate verifier, the CE requests additional information from SSA.  
Also, for those facilities for which EPOD does not provide any 
suggested employment verification pathway, the resource center and/or 
CE requests records from SSA by following the procedures outlined 
below.

a.   Obtain a release from the claimant.  Once the resource center 
and/or CE determine that SSA information is required to verify 
employment, the CE prepares a letter to the claimant for his or her 
release of SSA information.  The claimant is advised that additional 
employment verification is necessary.  A Form SSA-581, “Authorization 
to Obtain Earnings Data from SSA,” should be enclosed (Exhibit 3).  
The following information is required on the SSA-581:

(1)  For Employee Claims:  The employee, the resource 
center staff or CE complete the following sections of the 
SSA-581: name; social security number; date of birth of 
employee; and other name(s) used.  The employee or his or 
her authorized representative must also fill in his or her 
address/daytime telephone number and sign and date the 
form.

(2)  For Survivor Claims:  The survivor, resource center 
staff or CE complete the following sections of the SSA-581 



form: name of social security number holder (employee); 
employee’s social security number; date of employee’s 
birth; date of employee’s death; and other name(s) used.  
The survivor writes in his or her address/daytime telephone 
number; indicates the appropriate box and shows 
relationship; signs and dates the form and prints his or 
her name in the requested space.

The resource center staff or CE explains to the survivor 
that he or she must provide proof of the employee’s death 
and his or her relationship to the employee.  Proof of 
death includes: a copy of the death certificate, mortuary 
or interment record, or court-issued document.  Proof of 
relationship includes:  marriage certificate, birth 
certificate, adoption papers, or other court-issued 
document(s).  SSA requires that these documents be 
submitted in order to process requests from survivors.

b.   Timeframes on the SSA-581.  The resource center staff or CE 
complete the form with the years deemed necessary to verify 
employment and/or establish wage-loss on the “Periods Requested” 
line.  The CE or resource center staff identify this time period by 
reviewing the EE-3 and all the related documentation in the file, as 
well as a review of ECMS.

In the box titled, “Requesting Organization’s Information,” the CE or 
resource center staff sign the section, “Signature of Organization 
Official,” and provides the district office toll free telephone and 
fax numbers.

The resource center staff or CE must ensure that the upper right hand 
corner of the form allocated for “Requesting Organization” indicates 
the correct district office where SSA’s response should be sent.

c.   The original (signed) SSA-581, and supporting documents (if the 
request is submitted by a survivor) must be submitted via Federal 
Express to the SSA, Wilkes Barre Data Operations Center (WBDOC), at 
the following address:

Social Security Administration

Wilkes Barre Data Operations Center

PO Box 1040

Wilkes Barre, PA 18767-1040

d.   Once the claimant’s release has been obtained, the CE or 
resource center staff prepare a package for SSA referral.  The 
package to SSA includes a cover letter requesting SSA to perform an 
earnings search on the named employee.  Attached to the cover letter 
is Form SSA-581 that indicates the name of the employee, employee 
SSN, and the years of employment to be researched.  Upon release of 
the package to the SSA, the CE or resource center staff will input 
code “SS” into ECMS.



e.   Following submission of a Form SSA-581, the CE (or designee) is 
responsible for determining if SSA has received the earnings request 
(Form SSA-581) and for obtaining a status update on the employment 
verification request.

(1)  If there has been no response from SSA within thirty 
(30) calendar days of the date of the submission to SSA, 
the CE calls to obtain a status update.  The telephone call 
should be documented in the TMS section of ECMS and a 
printed copy placed in the case file.  If SSA indicates 
that no SSA-581 form has been received, the CE must 
resubmit the form.  Otherwise, the CE obtains the status 
and monitors for further follow-up.

(2)  Inquiries to SSA are made by calling one of ten phone 
numbers (Modules) depending on the last four digits of the 
relevant SSN. (Exhibit 4)

(3)  In response to the SSA-581, SSA provides a statement 
of earnings, known as an SSA-L460.  If the CE does not 
receive a completed SSA-L460 within thirty (30) days of the 
first inquiry call to SSA (the 60th day), the CE follows-up 
with a call to determine the status of the request and 
proceeds as necessary.  After 60 days, it is necessary to 
obtain a newly signed SSA-581 from the claimant and 
resubmit the form to SSA as outlined above.

f.   Tracking SSA requests and costs.  After the completed SSA-581 
form is sent, and a copy is placed in the case file, a SSA Point of 
Contact (POC) designated by the District Director ensures that the 
form is logged into a tracking spreadsheet.  Each district office is 
responsible for developing a system of logging and tracking each 
claim, but the spreadsheet should contain, at a minimum, the case 
number and the date sent to SSA.

g.   Response from SSA.  Depending on the response from the SSA and 
the circumstances of the employment, the CE does one of three 
things.  The CE either accepts the period of employment as verified; 
develops for additional information, such as work location or the 
other elements needed for subcontractor employment, as appropriate; 
or denies the claimed period of employment.  The CE documents receipt 
of the SSA response by entering code “SR” into ECMS.

12.  CPWR.  The Center for Construction Research and Training, 
formerly known as the Center to Protect Workers’ Rights (CPWR), and 
which continues to utilize the acronym CPWR, is a research, 
development, and training arm of the Building and Construction Trades 
Department (BCTD) of the American Federation of Labor-Congress of 
Industrial Organizations (AFL-CIO).  DEEOIC has contracted with CPWR 
to research and provide employment information for construction/trade 
worker claims where DEEOIC has been unable to obtain reliable 
information elsewhere. It is especially useful for obtaining 
information on DOE subcontractors and on workers employed in the 



trades. Instructions for development of subcontractor employment are 
provided in paragraph 13 of this chapter.  Any time subcontractor 
employment is suggested on the EE-3, the subcontractor worksheet 
described in paragraph 14 must be completed.  Once that is completed, 
there are essentially two pathways by which information from CPWR can 
be obtained for the use of EEOICPA claims adjudication:

a.   Web-accessible database.  If the resources already covered in 
this chapter do not provide sufficient documentation for a finding of 
covered employment, the CE can utilize CPWR, if appropriate. With 
regard to locating information to substantiate the existence of a 
contract between DOE and a company, CPWR has created a web-accessible 
database which the CE can use in identifying and confirming the 
existence of contractor or subcontractor employers at certain covered 
facilities.  Facilities for which CPWR has contractor and 
subcontractor information have been identified in EPOD as “CPWR.”  If 
the CE determines that the claimed employment involves subcontractor 
employment at a facility in which EPOD indicates “CPWR has 
contractor/subcontractor information,” the CE first reviews the EE-5, 
the DAR request and any material received from DOE.  If this 
information is insufficient for a finding of covered employment, the 
CE reviews the CPWR database for any information therein linking the 
claimed employer to the claimed DOE facility, by following these 
instructions:

(1)  The CE goes to   www.btcomp.org  .  A log-on screen 
appears.  Each district office has been assigned one 
original user name and password.

(2)  Upon access to the web site, a disclaimer notes the 
database is a general information resource tool.  It is not 
intended to nor does it contain all of the documents that 
relate to DOE contractors and/or subcontractors.  However, 
the DEEOIC considers the information available in the 
database to be accurate and correct.  Once the CE accepts 
the disclaimer, the database opens into basic search mode.  
The database allows various ways to search for information: 
by subcontractor name, by site, or by scrolling down the 
subcontractor master list.

(3)  To search by contractor/subcontractor name, the CE 
enters the name of the company identified in the evidence 
from the case record.  The company name may be the current 
recognized employer name, an acronym for the employer, or a 
previous version of the name.  The CE searches the database 
using various combinations of spellings or aliases for the 
employer name. This increases the likelihood of a positive 
outcome and reduces the number of false negative results. 
For example, if a CE enters the name “Bowles Construction 
Company” the database returns a negative result. However, 
if the CE enters “Bowles” or “Bowles Construction” the 
employer appears in the return.

http://www.btcomp.org/


(4)  To search by site, i.e. covered facility, the CE 
clicks on the list box labeled “by site” on the left hand 
side of the screen and selects the facility for which he or 
she is seeking contractor or subcontractor information.  
This returns all employers known by CPWR linked to that 
facility. It may be necessary for the CE to scroll down to 
view all named employers.  To view detail for a named 
employer, the CE merely needs to access the “view” link 
under the options category.  In some instances, a 
contractor or subcontractor name might be linked to 
multiple covered facilities. In these instances, the 
detailed return for the employer is separated into sections 
by covered site.

(5)  It is also possible for the CE to search the 
comprehensive listing (master list) of all contractor 
employers listed in the database which appears if no name 
or site search criteria are applied or if the option “show 
all” is selected. A unique document identification (Doc Id) 
has been assigned to each contractual finding.  The Doc Id 
is used by CPWR as a means of tracking and is not 
accessible by the CE.

(6)  After the CE has accessed the database and conducted 
appropriate research to locate a contractor/subcontractor, 
the CE documents the case file. In the case of a positive 
result, the CE prints a copy of the screen for the case 
file. The printout must show all the results of the 
database search including the employer name, site name, 
contractual relationship indicator, dates verified, type of 
work performed, description of evidence, document ID, and 
date of database update.  Generally, this information must 
be printed based on a “landscape” print mode setting. The 
printout should also list the date of the database search, 
the date of the latest update of a facility and any of the 
pertinent facts.  In the situation where a database search 
does not return any result, the CE completes a “Memorandum 
to the file” noting the lack of information in the database 
for the claimed contractor/subcontractor.  The memorandum 
is dated and signed by the CE.  Caution: The database 
contains records on employers linked to DOE, but for which 
no probative documentation has been located.  Any employer 
found in the database that does not have the “contractual 
relationship” indicator checked cannot be used to confirm 
that the employer is a valid contractor or subcontractor 
and should not be printed out for the file.

(7)  The purpose of the database is solely to show a 
relationship between a DOE facility and a contractor or 
subcontractor employer.  A positive result may return 
varying levels of information about an employer linked to a 



facility.  For example, a database return may merely list 
that a contractor or subcontractor was linked to a 
particular facility, but not when.  In addition to the 
database results, additional development may be needed 
independent of the database to ensure that such evidentiary 
gaps are filled.

(8)  If the contractor or subcontractor is not listed in 
the database, additional development is necessary.  The CE 
is not to assume that a search of the database that does 
not return any results establishes that the claimed 
employer was not a contractor or subcontractor.  The CE 
must use all other resources that may potentially establish 
a contractual relationship.

b.   Referrals to CPWR.  If information beyond that which is listed 
in the CPWR database is needed, CPWR can be asked to provide certain 
types of information to assist in these cases.  The types of 
information CPWR can provide includes proof of a contractual 
relationship between DOE at a covered facility and an identified 
employer (contractor or subcontractor) during a specific time period, 
evidence that an employee worked for a specific employer during the 
claimed time period and, as appropriate proof that the employee 
worked on the premises of a DOE facility during a covered time 
period. CPWR is not permitted to offer an opinion as to the validity 
of the evidence presented to substantiate a claim. Weighing and 
evaluating the evidence is solely the responsibility of DEEOIC, with 
guidance provided in this chapter. Procedures for handling requests 
for information from CPWR are as follows:

(1)  For any of the claimed contractor or subcontractor 
employment at a DOE facility for which CPWR has 
information, the CE is to determine whether the employee 
worked in an occupation for which CPWR has information.  
CPWR has information about the following:

•    Asbestos Workers (can include those who worked with insulators and 
pipe coverings)

•    Boilermakers (includes Riggers)

•    Bricklayers (can also be called brick mason, mason, stone mason, 
tile layer, tile setter, terrazzo worker)

•    Carpenters (can include latherers, millwrights, pile drivers, 
drywall hangers, framers and finishers)

•    Electrical Workers (can include electricians, line men, power 
installers, wireman, telephone workers, instrument mechanic, 
telephone installer)

•    Elevator Constructors

•    Iron Workers (can include erectors, structural steel erectors, 
ornamental erectors, glaziers, welders, connectors and rodmen)



•    Laborers (can include flaggers, miners/tunnel workers, shaft 
drillers at the Nevada Test Site & Amchitka, and machinists and 
janitors)

•    Machinists

•    Operating Engineers (includes heavy equipment operators such as 
operators of bulldozers, graders, cranes and front end loaders, also 
includes well drillers, mechanics and stationary engineers who 
operate boiler rooms, electrical generators and heating and cooling 
systems)

•    Painters (can include glaziers, drywall finishers)

•    Plasters and Cement Masons (can include masons, cement finishers, 
concrete pourer)

•    Plumbers and Pipefitters (can include fitters, sprinkler fitters, 
gas welders, instrument mechanics and steamfitters)

•    Roofers

•    Security Guards 

•    Sheet Metal Workers (includes duct worker, shop worker)

•    Teamsters

(2)  If the employee worked at a facility for which CPWR 
has information and in a trade for which CPWR has 
employment information, the CE is to confer with the 
district office Point of Contact (POC) for CPWR referrals. 
 The POC is selected by each district office to serve as 
the principal liaison between DEEOIC and CPWR.  There is 
one POC per district office who is responsible for all 
communication between the district office and CPWR.  Also, 
the POC is responsibility for certifying outgoing referrals 
and reviewing incoming responses.

(3)  If the POC agrees that the claim requires a CPWR 
referral, the POC or CE prepares three forms.  These forms 
are a Subcontractor Worksheet (guidance for use is in 
paragraph 14 of this chapter), a CP-1 Referral Sheet 
(Exhibit 5) and a CP-2 Employment Response Report (Exhibit 
6).  The subcontractor worksheet apprises CPWR of the 
established documentation on record relevant to 
establishing covered employment.   The CP-1 provides 
general information concerning the employee’s case file.  
The CP-2 is a form CPWR uses to respond to employment data 
requests.

(4)  The CE or POC complete the CP-1.  Section 1 requires 
information concerning the case to be listed, such as 
employee name, claim type, file number and Social Security 
Number.  In Section 2, the referring District Office is to 



be identified along with the number of attached CP-2 
Employment Response Reports.  Any special requests or other 
relevant information for CPWR is to be listed in the 
comment section.

(5)  For each claimed employer at a facility where CPWR can 
provide assistance, the CE or POC prepare a separate CP-2 
Employment Response Report.  The CE or POC may prepare as 
many copies of the form as necessary.  The CP-2 contains 
two sections.  The CE or POC completes Section 1 and 
describes the employment to be researched by CPWR.  It is 
important that the information specify both the periods of 
employment requiring verification and the type of evidence 
being requested, such as evidence of a contractual 
relationship, proof of employment with the claimed 
employer, or evidence of employment on the premises of the 
claimed facility.  Section 2 of the CP-2 is reserved for 
CPWR to report any findings pertaining to the claimed 
employment.

(6)  Upon completion of the DEEOIC portions of the CP-1 and 
CP-2, the POC reviews all the material.  He or she ensures 
that the information contained on the referral forms is 
reported accurately and satisfies all of the requirements 
for submission to CPWR.  Once the review is complete and 
the POC is satisfied that the forms are completed 
correctly, he or she signs and dates the CP-1.  The CP-1 
Referral Sheet is certified on the day the referral is 
mailed out of the district office.

(7)  A copy of the completed package is kept for the case 
file. The original package, to include the CP-1, CP-2 and 
the subcontractor worksheet is express mailed to CPWR.

(8)  On the same day that the referral package is mailed to 
CPWR, all claimants and/or the authorized representative in 
the case are to be notified of CPWR involvement.  The CE or 
POC must prepare a letter for each claimant that describes 
CPWR’s involvement in the case (Exhibit 7) and send it to 
each of the claimants and/or authorized representative in 
the case.

(9)  CPWR is able to accept a minimum of 2500 through a 
maximum of 6000 CP-2’s annually.  Once the POC or backup 
person determines the number of cases to be sent to CPWR 
during a given week, he or she is to batch all the 
referrals and express mail (initial request should not be 
e-mailed) them weekly to:

Anna Chen (achen@zenithadmin.com)

Zenith Administrators

201 Queen Anne Avenue, North 

mailto:achen@zenithadmin.com


Suite 100

Seattle, WA  98109

1-800-866-9663

(10) The POC or the backup person is the ultimate arbiter 
of all issues involving the CPWR referral process.  He or 
she is not to certify for submission any referral package 
that does not meet the requirements for referral.  Any 
incomplete or inaccurate referral package must be returned 
to the CE.  The POC notifies the CE of any deficiency and 
the steps necessary to correct the problem.  CPWR is 
permitted to contact claimants directly.  However, any 
request for claimant contact must be submitted to the POC, 
who then provides the necessary contact information.

(11) The POC is responsible for tracking all CPWR referrals 
and responses.  For each referral, the district office must 
track the following information:

(a)         case number 

(b)         facility name(s)

(c)         employer name(s)

(d)         number and date of referral(s) to CPWR,

(e)         number and date of response(s) received 
from CPWR,

(f)         CE initiating request

(g)         Target due date (40 days from the date of 
referral).

(h)         Number of overdue referral (s) (41 or more 
dates from the date of referral).

By the tenth day of each month, the DO POC sends the 
National Office an email summarizing the total number of 
CPWR referrals and responses for the preceding month, the 
number of outstanding requests (>40 days), the number of 
referrals determined to be eligible, the number of 
referrals determined to be ineligible, and the total number 
of referrals to date.  The number of referrals determined 
to be eligible is defined as the number of referrals that 
CPWR determined as valid requests.  The number of referrals 
determined to be ineligible is defined as the number of 
referrals that CPWR determined as invalid requests, e.g. 
the name was incorrect, the social security number was 
incorrect, the subcontractor was not a part of their 
database, etc.  Contractually, CPWR can process a limited 
number of claims during the contracted time period.  The 
report assists the National Office in tracking the number 
of requests by each district office on a monthly basis.



(12) In instances in which CPWR needs additional CP-2’s 
subsequent to their preliminary research and requests such 
from the POC, the CE and POC must confer on the requests 
and determine if additional CP-2s are needed.  If they 
agree with CPWR’s assessment, the POC forwards via email or 
fax the appropriate number of additional CP-2s to the 
aforementioned address.  If they do not agree with CPWR’s 
assessment, the POC provides an explanation to CPWR.

(13) CPWR has 30 calendar days from receipt of a referral 
to conduct appropriate research into the claimed 
employment, complete each CP-2 based on the evidence 
gathered, and express mail the response to the appropriate 
POC.  Responses are bundled according to case file number.

(14) District office mailroom staff date stamp incoming 
responses according to established procedures and forward 
them to the designated POC.  The POC enters the receipt 
date in the tracking database and immediately forwards the 
CPWR response to the appropriate CE.

(15) When reviewing the CPWR response, the CE or POC is 
responsible for carefully assessing the relevance of any 
evidence or information submitted by CPWR. In instances 
where additional action is needed subsequent to a CPWR 
response, the CE must further develop the case.  For 
example, if the evidence provided by CPWR confirmed that 
the employee was employed by a covered employer, yet failed 
to place the employee on the premises during a covered 
period, then additional development is necessary to place 
the employee on the premises. Additionally, if CPWR 
provided the names and addresses of individuals that may 
have known the employee, yet this information was not 
previously contained in the factual evidence, the CE 
requests an affidavit (as outlined in Paragraph 13, 
entitled, “Other Evidence,” of this Chapter) from 
individuals identified by CPWR.

13.  Other Employment Evidence.  Evidence of employment by DOE, a DOE 
contractor, beryllium vendor, or atomic weapons employer may be made 
by the submission of any trustworthy contemporaneous records that on 
their face, or in conjunction with other such records, establish that 
the employee was so employed, and the location and time period of 
such employment.  No single document noted in this section is likely 
to provide all elements needed for a finding of covered employment, 
but rather each piece of evidence can contribute valuable elements 
needed to make a finding of covered employment.

Documentation from the following sources may be considered:

a.   Records or documents created by any federal government agency 
(including verified information submitted for security clearance and 
dosimetry badging), any tribal government or any state, county, city 



or local government office, agency, department, board or other entity 
or other public agency or office.  

b.   Records or documents created as a byproduct of any regularly 
conducted business activity or by an entity that acted as a 
contractor or subcontractor to DOE.

c.   DEEOIC internal resources.  The DEEOIC district offices each 
have gained experience with the facilities covered under this 
program. As part of adjudicating claims, each office has accumulated 
documentation substantiating various subcontractor relationships. 
Once such a relationship has been established at a facility for a 
given time period, the CE can use this information in the 
adjudication of other cases in which the same subcontractor 
employment is claimed during the same time period.

d.   Affidavits or other types of signed statements attesting to the 
accuracy of a claim.  The CE requests that the claimant use the EE-4 
Employment History Affidavit to collect statements from knowledgeable 
parties.  Statements provided by way of an affidavit are considered 
in conjunction with other evidence submitted in support of a claim.  
Affidavits are considered particularly appropriate as a means of 
demonstrating that an employee worked at a particular location and 
are best used with other information, such as SSA records.  
Affidavits alone are usually insufficient to prove the existence of a 
contractual relationship between DOE and a company.

Additionally, the CE has the discretion to assign different probative 
weight to different affidavits.  For example, the CE may find that an 
affidavit from a former CEO of an employer has significantly more 
probative value than that of one from a relative who may benefit from 
any award granted.  The CE must use his or her own judgment to 
ascertain what weight to give to any given piece of evidence, 
including affidavits.

14.  Subcontractor Employment.  Subcontractor employment at beryllium 
vendors and DOE facilities is covered under the Act, provided that 
certain developmental elements are met.

a.   Definitions.

(1)  Contractor.  An entity engaged in a contractual 
business arrangement with DOE to provide services, produce 
material or manage operations.

(2)  Subcontractor.  An entity engaged in a contracted 
business arrangement with a contractor to provide a service 
on-site.

(3)  Service.  In order for an individual working for a 
subcontractor to be determined to have performed a 
“service” at a covered facility, the individual must have 
performed work or labor for the benefit of another within 
the boundaries of the facility.  Examples of workers 
providing such services include janitors, construction and 



maintenance workers. The delivery and loading or unloading 
of goods alone is not a service and is not covered for any 
occupation, including workers involved in the delivery and 
loading or unloading of goods for construction and/or 
maintenance activities.

(4)  Contract.  An agreement to perform a service in 
exchange for compensation, usually memorialized by a 
memorandum of understanding, a cooperative agreement, an 
actual written contract, or any form of written or implied 
agreement is considered a contract for the purpose of 
determining whether an entity is a “DOE contractor.”

b.   Standard.  Mere presence on the premises of a facility does not 
confer covered employment.  There are three developmental components 
that must be met before a decision of covered subcontractor 
employment can be reached.  These elements are:

(1)  the claimed period of employment occurred during the 
covered time frame as alleged, and

(2)  a contract to provide “covered services” existed 
between the claimed subcontractor and a contractor at the 
facility or the identified vendor (during the covered time 
frame),and

(3)          the employment activities (work or labor) took 
place on the premises of the covered facility.

c.   Subcontractor employment at beryllium vendor facilities. Under 
the Act, persons providing a service on the premises of beryllium 
vendors during covered time periods are entitled to the same benefits 
as employees of the beryllium vendor during those same covered time 
periods. For some beryllium vendors, the corporate verifier for the 
vendor at which the subcontractor performed work has records of 
subcontractor employees, and therefore in verifying beryllium vendor 
sub-contractor employment the CE first contacts the corporate 
verifier for any information they have on the individual and his or 
her subcontractor employer. In those situations in which an employee 
is alleging beryllium sub-contractor employment and the beryllium 
vendor is unable to confirm employment, the CE is to use SSA records, 
affidavits and other evidence as described in this chapter.

d.   Subcontractor employment at DOE facilities. Because DOE 
generally did not keep records of employees of subcontractors, 
particular evidentiary challenges are involved in proving 
subcontractor employment. To prove each of the elements needed, it is 
generally necessary to gather and evaluate documentation from 
multiple sources, including DOE, SSA and CPWR.  To assist the CE in 
making determinations on subcontractor employment and to ensure that 
all the developmental elements are met for any period that is 
ultimately accepted as covered employment, a Subcontractor Worksheet 
(Exhibit 8) has been created that the CE completes in all 



subcontractor situations, as described in this item. Once completed, 
this worksheet is kept in the case file as aid to understanding the 
basis used to make subcontractor employment determinations.

(1)  The subcontractor worksheet has two parts, claimed and 
verified employment.  The claimed section refers to the 
information provided by either the employee or survivor on 
Forms EE-1, EE-2 and EE-3, including claimed employment 
dates, facility(ies) and subcontractor (employer).

(2)  The verified section refers to the documentation on 
record that supports the information reported on the Forms 
EE-1, EE-2 and EE-3.  Verified contract/employment 
identifies the source that confirms the employer’s link to 
the DOE; verified earnings identifies documents which 
support that the employee was employed by a specific 
subcontractor and verified premises identifies documents 
used to support the employee’s presence at a covered 
facility during the covered time period.

(3)  In completing the subcontractor worksheet, the CE will 
likely use an assortment of documentary evidence from 
different sources to make a finding of covered 
subcontractor employment.  For example, SSA records may 
show that the employee worked for Sentell Brothers, thus 
establishing verified earnings.  Documentation from CPWR 
may show that Sentell Brothers was a subcontractor during 
the period of verified earnings at K-25, X-20, Y-12 and Oak 
Ridge in general. DOE may also provide documentation 
showing that the employee had a clearance to work at K-25 
doing construction or DOE provides dosimetry badging 
information specific to K-25.  In this situation, the CE 
has sufficient documentation to make a determination that 
the employee worked as a K-25 subcontractor employee during 
the time period for which the earnings, the contractual 
information and the presence on the premises requirements 
are all met. For all instances in which the CE is required 
to evaluate potential subcontractor employment, the CE 
writes a memo to the file outlining the findings for each 
period, providing a narrative evaluation of the evidence 
for each of the developmental elements of the subcontractor 
standard and an explanation of why the standard was or was 
not met.

15.  Researcher Employment at DOE Facilities.  A DOE contractor 
employee is also defined as “An individual who is or was in residence 
at a Department of Energy facility as a researcher for one or more 
periods aggregating at least 24 months.” In order for an employee to 
meet the “researcher” provision under the Act, the following criteria 
must be met:

a.   Research.  There needs to be probative evidence in the file that 



the individual was actually performing research on the premises of 
the DOE facility.  Visiting the site, obtaining medical tests on site 
or similar non-work related reasons that people may have for going on 
site at a DOE facility do not qualify under this provision.  Evidence 
that can be used to document that an individual was performing 
research on site include published journal articles, affidavits or 
some other documentation affirming that the individual was engaged in 
research.

b.   Living on-site not required.  Although some DOE facilities 
provide dormitory-style accommodations which often house researchers, 
“in residence” can be satisfied by working “on the premises,” and the 
individual need not have been living on the premises of the DOE 
facility.

c.   Research can be unpaid.  There is no requirement that the 
researcher is/was paid for the work.

16.  Employees of Federal or State governments other than DOE and its 
predecessors.  Employees of federal and state governments, (other 
than direct employees of DOE, ERDA, the AEC or MED) can be DOE 
contractor employees, as outlined in this paragraph.

a.   Standard.  A civilian employee of a state or federal government 
agency can be considered a “DOE contractor employee” if

     (1)  the government agency employing the individual is 
found to have entered into a contract with DOE for the 
accomplishment of one or more services on the premises of 
that DOE facility that such government agency was not 
statutorily obligated to perform, and

     (2)  DOE compensated the agency for that service.

b.   Proof of contract.  The district office contacts the federal or 
state agency directly in an effort to obtain the desired 
information.  The District Director designates an individual in the 
district office to be responsible for coordinating and contacting 
federal and state agencies. This approach facilitates better 
communications with the agencies, especially for agencies with 
numerous requests.  The point of contact is to provide copies of 
contracts and contacts to the National Office for development of a 
database.  The CE should not pressure a state or federal agency to 
produce employment or contractual records.

c.   If the evidence is unclear as to whether employment by a state 
or federal agency can be determined to be DOE contractor employment 
using the guidance in this paragraph, the CE obtains clarification 
from the claimant.  The CE reviews any documentation submitted by the 
claimant and undertakes any additional development necessary to 
clarify the individual’s employment status.  

Upon finding that the employee does not meet the definition of a “DOE 
contractor employee” who worked for a state or federal agency, and 



this is the sole employment listed on the form EE-3, the CE denies 
the claim.  The CE issues a recommended decision denying the claim on 
the basis that the employment by the state or federal agency does not 
qualify the claimant as a “DOE contractor employee” as defined in 
EEOICPA.

d.   Uniformed members of the Military.  A claimant cannot obtain 
EEOICPA benefits based upon service in the military.  If the claimant 
provides information or identifies himself/herself as military 
personnel, the CE sends a letter to the claimant stating that 
uniformed military personnel are ineligible for benefits under the 
EEOICPA.  Only civilian employees who performed services on the 
premises of DOE facilities via contracts are considered DOE 
contractor employees.

17.  Evaluating Evidence to Verify Employment.  Once all evidence 
from appropriate sources has been received, the CE determines if the 
evidence is sufficient to verify the three components of covered 
employment listed in paragraph 6 of this chapter. The CE evaluates 
all evidence carefully in making this determination and uses 
discretion regarding documentation that reasonably establishes the 
presence of the employee at a particular facility during certain 
periods of time. Additionally, with regard to subcontractor 
employment, the evidence must reasonably satisfy all the components 
necessary to establish covered employment, as discussed in paragraph 
14 of this chapter.

In weighing the evidence submitted in support of covered employment, 
the CE considers the totality of the evidence and draws reasonable 
conclusions.

18.  Developing non-covered employment.  As mentioned in paragraph 4, 
there will be instances in which the CE is only able to match a 
portion of the claimed employment to a facility and/or employer 
listed in the facility database, or there is no match found.  In 
these instances the CE communicates this to the claimant. The CE 
prepares a letter to the claimant explaining which employment is 
covered under the Act and which is not, including any pertinent 
dates.  A description of what constitutes an AWE, BE Vendor or DOE 
(as explained in paragraph 2) should be included in the letter.  In 
the event that the claimant believes some of this non-covered 
employment should be covered, the CE requests that the claimant 
supply any pertinent evidence substantiating that the employment 
should be covered during specific years. Namely, the CE asks the 
claimant to provide evidence demonstrating that the place of work met 
the definition of an AWE, BE Vendor or DOE facility during the years 
the employee worked there.  For example, the claimant can be asked to 
submit evidence such as contractual documents, business reports, 
internal memos, purchase orders, news articles, affidavits, etc.  A 
period of 30 days is granted to the claimant to submit evidence in 
support of extending covered employment to additional 
facilities/employers and/or years.



After appropriate development, the CE decides whether any evidence 
submitted warrants a referral to the National Office.  If the 
claimant has submitted pertinent evidence in regard to adding a 
facility/employer and/or years of coverage, the CE prepares a brief 
memo to the file explaining the circumstances of the situation and 
requests a review of the case file by the National Office which asks 
the National Office to make a determination regarding the new 
evidence of an additional covered facility/employer or years.

19.  Additions or modifications to facility status.  While EEOICPA 
defines what constitutes an AWE, Be Vendor or DOE facility, updates 
are periodically made to facility designations as new information 
becomes available.  In instances when a claimant submits information 
in response to the request outlined in paragraph 18, the National 
Office takes a number of steps outlined in this paragraph to make a 
determination regarding whether the facility status should be 
modified.  Depending on the facility type, authority rests with 
either the DOL or DOE to make modifications. Facility modifications 
or additions are dependent on the collection of probative evidence 
satisfying the legal definition of the facility.

a.   Atomic Weapons Employer.  New designations are the 
responsibility of DOE.  Accordingly, requests for new AWE 
designations are referred to DOE.

(1)  Time frame changes relating to specific years of 
processing at an AWE are the responsibility of DOL.  
Evidence must be presented clearly demonstrating that the 
AWE processed or produced material that emitted radiation 
and was used in the production of an atomic weapon.

b.   Beryllium Vendor.  The statutory deadline for adding additional 
beryllium vendors was December 31, 2002 and therefore no additional 
beryllium vendors can be designated under the Act.

(1)  Time frame changes relating to Be Vendors are the 
responsibility of DOL.  Evidence must be presented clearly 
demonstrating that the Be Vendor had a contractual 
agreement involving beryllium with DOE, or its 
predecessors, and that the company is performing/or did 
perform those beryllium-related contractual tasks in the 
years to be added to coverage.

c.   Department of Energy facility (DOE).  Facility or time frame 
changes relating to DOE facility listings are the responsibility of 
DOL.  Evidence must be presented clearly demonstrating that the 
facility meets the definition of a “Department of Energy facility” 
under the Act. Under the EEOICPA, a DOE facility means any building, 
structure, or premise, including the grounds upon which such 
building, structure, or premise is located in which operations are, 
or have been, conducted by, or on behalf of, the DOE (except for 
buildings, structures, premises, grounds, or operations covered by 
Executive Order 12344, dated February 1, 1982, pertaining to the 



Naval Nuclear Propulsion Program); and with regard to which the DOE 
has or had either (A) a proprietary interest; or (B) entered into a 
contract with an entity to provide management and operation, 
management and integration, environmental remediation services, 
construction, or maintenance services.

Interpreting and applying the definition of a DOE facility is within 
the adjudicatory authority of DEEOIC.  To determine whether a 
facility is a DOE facility under the Act, certain parameters must be 
met.

(1)  Operations.  To show that operations were performed on 
behalf of DOE, the evidence must demonstrate that DOE paid 
for operations at that location. These operations are not 
limited to those involving radiation or weapons.  Everyday 
operations such as providing library services in a 
technical library are sufficient to meet this statutory 
requirement.

(2)  Proprietary Interest.  To show that DOE had a 
proprietary interest, evidence that DOE owned the building, 
structure or premises, such as a deed or affirmative 
statement from DOE acknowledging ownership.  DOE ownership 
of intellectual property or equipment, regardless of size, 
does not fulfill the proprietary interest definition.

(3)  Contracts.  To show that DOE entered into a contract 
with an entity to provide management and operation, 
management and integration, environmental remediation 
services, construction, or maintenance services, the best 
possible evidence is to produce the contract. Typically 
contracts with DOE or its predecessors identify the 
contract type on the first page, so in those cases in which 
contracts are located, it is generally not difficult to 
discern contract type.  The contracts identified in this 
portion of the law are among the more common and 
significant contracts used throughout the DOE complex in 
the following ways:

(a)  Management and Operation (M&O) contracts are 
those contracts DOE often had with major companies to 
manage and operate large DOE facilities, such as Union 
Carbide and Carbon at K-25 and Y-12.

(b)  Management and Integration (M&I) contracts were 
also used by DOE to run major DOE sites, but an M&I 
contractor generally had numerous smaller site 
contractors for which the M&I’s job was to “integrate” 
the work of the smaller companies.  The Idaho National 
Laboratory is an example of a DOE facility which has 
been run from time to time by M&I contract. Companies 
holding M&O and M&I contracts at DOE facilities are 
generally considered the “prime contractor” for that 



facility, though sometimes facilities will change from 
the M&O model to the M&I model.

(c)  Contracts for environmental remediation services, 
construction, or maintenance services are also common 
throughout the DOE, but are generally smaller in size 
than the major M&O’s and M&I’s. Remediation contracts 
were also utilized by DOE to clean up radiation at 
numerous AWE facilities.  In these instances the 
locations are designated as DOE facilities for the 
period of remediation under DOE contract and the 
remediation workers are covered.

(d)  Some common types of contracts issued by DOE that 
do not meet the statutory definition include research 
& development, output, and procurement.

20.  Special Circumstances.  There are some special circumstances 
regarding eligibility for benefits pertinent to the Naval Nuclear 
Propulsion Program and EEOICPA claims from citizens of the Republic 
of the Marshall Islands, as outlined below.

a.   Naval Nuclear Propulsion.  As noted in the section above, the 
statutory definition of a DOE facility specifically excludes, 
“buildings, structures, premises, grounds, or operations covered by 
Executive Order No. 12344, dated February 1, 1982 (42 U.S. C. 7158 
note) pertaining to the Naval Nuclear Propulsion Program.”  As a 
consequence of this exclusion, DEEOIC is unable to provide covered 
employment to those AEC employees and AEC contractors who worked at 
locations devoted to Naval Nuclear Propulsion operations.

b.   Marshall Islands.  DEEOIC has received claims for compensation 
under EEOICPA from citizens and nationals of the Republic of the 
Marshall Islands (RMI).  The Marshallese base their claims on 
employment related exposure arising from the United States’ nuclear 
weapons testing program conducted in the RMI.  The DOE facility known 
as the Pacific Proving Ground was a weapons test site in the South 
Pacific from 1946 to 1962.

In 1986, the United States and the Marshall Islands terminated their 
trust territory relationship through enactment of the Compact of Free 
Association (Compact).  The Compact is a comprehensive document 
encompassing a variety of agreements, including a number of socio-
economic, agricultural, and monetary compensation programs.  Under 
the Compact, the RMI became an independent sovereign nation and U.S. 
laws ceased to apply unless otherwise specified.

For the purposes of the administration of the EEOICPA, this Compact 
has been interpreted as precluding coverage for RMI citizens and 
nationals. If the CE determines that a claim for benefits is from a 
citizen or nationals of the Marshall Islands, the CE explains, in the 
conclusions of law portion of the recommended decision, that there is 
no provision under EEOICPA for coverage of claims based upon 



employment in the RMI by citizens or nationals of the RMI.  The CE 
inserts the following wording in the conclusions of law as a summary 
of the DEEOIC policy:

Since interpreting EEOICPA to apply to claims by Republic of the 
Marshall Islands (RMI) citizens or Nationals based upon employment in 
the RMI would constitute an invasion of the sovereignty of the RMI, 
the presumption against applying a statute extraterritorially is 
invoked.  Furthermore, there appears to be no contrary intent by 
Congress to rebut the presumption and, to the extent that Congress 
has expressed any intent, its approval of the Compact of Free 
Association between the United States and the RMI suggests that it 
did not intend for EEOICPA to apply extraterritorially in this 
situation.

Exhibit 1: DOE letter regarding facilities for which DOE has no 
employment records

Exhibit 2: DOE memorandum serving as DOE’s Form EE-5 for employment 
verification by ORISE

Exhibit 3: SSA-581(Authorization to Obtain Earnings Data from the 
Social Security Administration)

Exhibit 4: Telephone Contact Information for inquiries to SSA 

Exhibit 5: CP-1 Referral Sheet to CPWR

Exhibit 6: CP-2 Employment Response Report from CPWR

Exhibit 7: Letter to claimant regarding CPWR referral

Exhibit 8: DEEOIC Subcontractor Worksheet
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1.   Purpose and Scope.  The Energy Employees Occupational Illness 
Compensation Program Act (EEOICPA) established the Special Exposure 
Cohort (SEC) to compensate eligible members of the Cohort without the 
need for a radiation dose reconstruction and determination of the 
probability of causation. This means an employee who meets the 
necessary employment criteria to be included in a designated SEC 
class and is diagnosed with a specified cancer receives a presumption 
of causation that the employment caused the specified cancer. This 
chapter describes the procedures for establishing eligibility under 
the SEC.

2.   Identifying SEC Claims.  A person filing a claim can allege 
inclusion in a SEC by checking the section on Forms EE-1 or EE-2 
which asks whether the employee worked at a location that has been 
designated for membership in the SEC.

In addition, a claimant can identify the particular location that may 
qualify for consideration for the SEC.  The Claims Examiner (CE) must 
review the initial application forms including Form EE-3, Employment 
History, carefully to determine whether the potential exists for 
inclusion in one or more SEC classes.

3.   Determining SEC Eligibility.  To be eligible for benefits under 
the SEC provision, an employee must belong to a SEC class. In 
establishing the SEC, Congress designated four statutory SEC classes. 
The EEOICPA also allows for addition of new SEC classes based on 
analysis and determination by the U.S. Department of Health and Human 
Services (HHS).

A SEC class can be based on a whole facility, limited to specific 
buildings in a facility or even specific processes within a facility. 
In some cases, a SEC class may be limited to specific job titles or 
duties in a particular facility. In addition, each SEC class will 
have specific workday requirements that must be met; typically an 
employee must have been employed for a number of workdays aggregating 
at least 250 workdays at one or more SEC work sites. The workday 
requirement at Amchitka, Alaska SEC class is met by any employee who 
spent any part of one workday at that facility, during which he or 
she was exposed to ionizing radiation in the performance of duty 
related to the Long Shot, Milrow or Cannikin underground nuclear 
tests. Finally, to be eligible under the SEC, an employee must also 
have been diagnosed with at least one of twenty two (22) specified 
cancers as listed under paragraph 6.



4.   Statutory SEC Classes.  The EEOICPA designated the following 
statutory SEC classes according to their respective covered 
facilities:

a.   Gaseous Diffusion Plants (GDP) located in Paducah, Kentucky, 
Portsmouth, Ohio or Oak Ridge, Tennessee. A DOE employee, DOE 
contractor employee or an atomic weapons employee qualifies for 
inclusion in this SEC if he or she was:

(1)  Employed for an aggregate of 250 workdays prior to 
February 1, 1992, at one or more of the above GDPs; and 

(2)  Monitored during such employment through the use of 
dosimetry badges for exposure to radiation, or worked in a 
job that had exposures comparable to a job that is or was 
monitored through the use of dosimetry badges.

(a)         If the employee qualifies for possible 
inclusion in the SEC on the basis of work at a GDP, 
but Form EE-3 does not indicate whether a dosimeter 
was worn, the Claims Examiner (CE) must determine 
whether the employee had exposure during his or her 
employment that is comparable to a job that is or was 
monitored through the use of dosimetry badges.

In making this determination, the CE assumes that the 
employee had comparable radiation exposure if 
employment occurred during the following periods at 
the particular GDPs:

Paducah GDP:  7/52 – 2/1/92

Portsmouth GDP:  9/54 – 2/1/92

Oak Ridge GDP (K-25):  9/44 – 12/87(not 2/1/92)

b.   Amchitka Island, Alaska.  The EEOICPA grants SEC membership to 
DOE employees, DOE contractors or DOE subcontractors, who were 
employed prior to January 1, 1974 on Amchitka Island, Alaska, and 
were exposed to ionizing radiation in the performance of duty related 
to the Long Shot, Milrow, or Cannikin underground nuclear tests. The 
CE considers the following factors in determining whether the 
employee was exposed to radiation in the performance of duty:

(1)  Exposure to ionizing radiation from the Long Shot, 
Milrow, and Cannikin underground nuclear testing/explosions 
which occurred on Amchitka Island.  The first detonation, 
Long Shot, occurred on October 29, 1965. The 80 kiloton 
underground nuclear explosion leaked radioactivity into the 
atmosphere.  Radioactive contamination on Amchitka Island 
occurred as a result of activities related to the three 
underground nuclear tests and releases from Long Shot and 
Cannikin.

(2)         As a result of these airborne radioactive 
releases, employees who worked on Amchitka Island could 



have been exposed to ionizing radiation from the Long Shot 
underground nuclear test.  It is believed that such 
exposure began approximately one month after the detonation 
occurred.  Thus, for purposes of determining SEC 
employment, the period from approximately December 1, 1965 
to January 1, 1974 is to be used, unless the claimant can 
show that the employee was exposed during the month 
immediately following the detonation.

(3)  In contrast to other SEC classes with 250 workdays 
requirement, this SEC class requires that the employee 
worked at Amchitka Island for any length of time during the 
period from approximately December 1, 1965 to January 1, 
1974 and was exposed to ionizing radiation from underground 
nuclear tests.

5.   Additional SEC Classes.  HHS has authority to designate 
additional classes of employees to be added to the SEC. A class of 
employees may be included as a member of the SEC if HHS determines 
that it is not feasible to estimate with sufficient accuracy the 
radiation dose that the members of the class received and there is a 
reasonable likelihood that such radiation may have endangered the 
health of the members of the class.

a.   Overview of the SEC Designation Process.  The designation 
process begins with a petition submitted to the National Institute 
for Occupational Safety and Health (NIOSH), Office of Compensation 
Analysis and Support (OCAS). The petitioner may include one or more 
DOE employees (including DOE contractor or subcontractor employees), 
or AWE employees, who would be included in the proposed class of 
employees, or their survivors. Individuals or entities authorized by 
these employees in writing or labor organizations representing or 
formerly having represented these employees may also submit a 
petition.

NIOSH may also initiate a petition if it determines that it cannot 
complete a dose reconstruction for a class of employees.

(1)  NIOSH evaluates the petition for inclusion in the SEC 
to determine if it contains the minimal qualification to 
proceed with the SEC designation process in accordance with 
42 C.F.R. § 83.13 or § 83.14.

(2)  If NIOSH determines that minimum qualification for 
review and evaluation has been met, it forwards the 
petition to the Advisory Board on Radiation and Worker 
Health (Advisory Board) along with its evaluation.  During 
one of its regular Board meetings, the Advisory Board 
reviews NIOSH’s evaluation, hears from the petitioners if 
they choose and other interested parties. The Advisory 
Board also reviews any other information it determines to 
be appropriate for the petition.



(3)  The Advisory Board submits a recommendation on a new 
SEC class to the Secretary of HHS within 30 calendar days 
of the Board meeting.

(4)  The Secretary of HHS makes the final decision to add 
or deny a new class to the SEC based on the recommendation 
of the Advisory Board and the NIOSH evaluation. If the 
Secretary of HHS decides to add a new class to the SEC, he 
or she issues a designation letter to Congress with the 
definition of the class.

(5)  A new SEC class becomes effective 30 calendar days 
after Congress receives the Secretary’s designation letter, 
unless Congress objects or provides otherwise.

6.   Workday Requirement:  Eligibility under the SEC provision 
typically requires 250 workdays of eligible employment at one or more 
SEC work sites. In most cases, the determination of 250 workdays of 
employment is straightforward.  However, there are some cases where 
the employee worked for less than a year, where additional guidance 
is required to calculate the 250 workdays.

a.   A workday is considered equivalent to a work shift.  Additional 
hours worked as overtime will not add up to additional workdays, 
e.g., two hours overtime for four days is not equivalent to another 
(8-hour) workday.  However, two work shifts worked back-to-back would 
be two work shifts, i.e., two workdays.  For an employee whose work 
shift spans midnight, e.g., 11 PM to 7 AM shift, the work shift is 
still just one workday.

b.   When the employment information shows that the employee worked 
for a particular period, the CE should not attempt to discern and 
deduct from the workday any infrequent periods of non-presence or 
non-work, like sick leave, strikes, layoffs or vacation time that may 
be specified.  However, if the employment evidence clearly 
establishes that the employee was not present and/or working at the 
SEC work site for an extended period(s) while on the company payroll, 
this extended period(s) should not be credited towards meeting the 
250 workday requirement.

c.   The period of 250 workdays starts with the worker’s first day of 
employment at the SEC work site.  There may be breaks in employment, 
but the workdays may only be accumulated at eligible SEC sites.

     d.   Where the number of days is not apparent in the employee’s 
primary employment record, e.g., from the employer or union (records 
for pension, dues, union local records, etc.), the following table 
may used for conversion:

250 days =

50 five-day weeks, or

 42 six-day weeks, or



 

 12 months (five-day weeks), or

 

 10 months (six-day weeks), or

 

 2,000 hours

 

 

One month =

21 days (if evidence indicates 
six-day weeks, 25 days

     e.   Where records of an employee’s earnings are available, such as 
W-2 Forms or Social Security earnings records, but the periods of 
employment are not, estimate the 250 workdays as follows.  Divide the 
annual wages earned at the SEC work site by the employee’s hourly 
rate to determine the number of hours worked.  If the number is 
greater than 2,000 hours, it meets the 250 workday requirement.  The 
problem with converting dollar amounts to workdays is that they may 
be rough estimates of actual employment. As such, this method should 
only be used when all primary employment data is lacking.

f.   There will be some situations where the above approach will not 
be applicable.  These cases will need to be treated on a case-by-case 
basis, and if necessary, a referral to the Unit of Policy, 
Regulations and Procedures (UPRP) may be required.

7.   Specified Cancers:  In addition to satisfying the employment 
criteria under a SEC class, the employee must also have been 
diagnosed with a specified cancer to be eligible for compensation 
under the SEC provision. The following are specified cancers in 
accordance with 20 C.F.R. § 30.5(ff):

a.   Leukemia.  [Chronic lymphocytic leukemia (CLL) is excluded]. The 
onset must have occurred at least two years after initial exposure 
during qualifying SEC employment.

b.   Primary or Secondary Lung Cancer.  [In situ lung cancer that is 
discovered during or after a post-mortem exam is excluded.]  The 
pleura and lung are separate organs, so cancer of the pleura is not 
to be considered an SEC cancer.

c.   Primary or Secondary Bone Cancer. This includes myelodysplastic 
syndrome, myelofibrosis with myeloid metaplasia, essential 
thrombocytosis or essential thrombocythemia, primary polycythenia 
vera [also called polycythemia rubra vera, P. vera, primary 
polycythemia, proliferative polycythemia, spent-phase polycythemia, 
or primary erythremia] and chondrosarcoma of the cricoid (cartilage 



of the larynx).

d.   Primary or Secondary Renal Cancers.

e.   Other Diseases.  For the following diseases, onset must have 
been at least five years after initial exposure during qualifying SEC 
employment:

(1)  Multiple myeloma (a malignant tumor formed by the cells of the 
bone marrow);

(2)  Lymphomas (other than Hodgkin’s disease);

(3)  Primary cancer of the:

(a)  Thyroid;

(b)  Male or female breast;

(c)  Esophagus;

(d)  Stomach;

(e)  Pharynx (including the soft palate, or back of 
the mouth, the base of the tongue, and the tonsils);

(f)  Small intestine;

(g)  Pancreas;

(h)  Bile ducts;

(i)  Gall bladder;

(j)  Salivary gland;

(k)  Urinary bladder (including ureter and urethra);

(l)  Brain (malignancies only, not including 
intracranial endocrine glands and other parts of the 
central nervous system);

(m)  Colon (including rectal/colon);

(n)  Ovary;

(o)  Liver (except if cirrhosis or hepatitis B is 
indicated);

f.   Carcinoid Tumors.  These tumors, except for those of the 
appendix, are considered primary cancers of the organs in which they 
are located.  If the organ is one on the specified cancer list, the 
carcinoid tumor may be considered as a specified cancer.

(1)  Carcinoid tumors should be recorded by the organ of 
the specified cancer.  For example, the CE should use the 
ICD-9 code of 230.7 for a carcinoid tumor in the small 
intestine.

(2)  Carcinoid syndrome and monoclonal gammopathies of 
undetermined significance are not currently recognized as 
malignant conditions.  Consequently, these conditions 
should not be considered as cancers.



g.   Names or Nomenclature.  The specified diseases designated in 
this section mean the physiological condition or conditions that are 
recognized by the National Cancer Institute under those names or 
nomenclature, or under any previously accepted or commonly used names 
or nomenclature. Cases where there is uncertainty as to whether a 
diagnosed cancer should be considered a specified cancer must be 
referred to UPRP.

h.   Spread of Cancer.  Where cancer has spread to various sites 
(organs) it may be difficult to identify the site of origin for the 
cancer.  If the pathology report (or medical report) lists several 
alternatives and at least one site is considered a SEC cancer, the 
claim should be processed first as a SEC cancer claim.

8.   Procedures for Processing SEC Claims.  Processing SEC claims 
entails coordination between the UPRP and District Offices/FAB staff.

a.   Role of the UPRP:

(1)  Issues bulletins with guidance on processing newly 
designated SEC classes. This will include specific 
instructions on how to evaluate evidence in the case file 
to determine SEC eligibility.

(2)  Prepares a comprehensive list of all reported cases 
with claimed employment at a newly designated SEC work site 
during the period of the SEC class. It will include pending 
cases, cases previously denied and those at NIOSH. This 
comprehensive list will be provided to the District Offices 
and FAB at the time of the issuance of the SEC bulletin.

(3)  Unresolved questions on processing SEC claims, 
including questions on the definition of a SEC class, 
uncertainty as to whether a diagnosed cancer should be 
considered a specified cancer or questions regarding 
calculation of 250 work day requirement may be referred to 
UPRP for guidance.

b.   Role of the Claims Examiner:

(1)  Identifies a potential SEC claim by reviewing the 
information on the claim forms or other pertinent evidence 
in the case file to determine if there is sufficient 
evidence to suggest that an employee worked as a member of 
a named SEC class. For newly designated SEC classes, the CE 
is to review the comprehensive list provided by UPRP as 
noted in paragraph 7a(2).

(2)  Reviews corresponding bulletins for designated SEC 
classes for procedures on evaluating evidence to determine 
if the SEC criteria are met.

(3)  Completes an initial screening of cases in the 
comprehensive list provided by UPRP for a newly designated 
SEC class. A screening worksheet is included as Exhibit 1. 



The worksheet must be completed for all cases on the 
comprehensive list. Upon completion, the worksheet is to be 
included in the case record.

Based upon the initial screening, the cases on the 
comprehensive list are grouped into three categories: those 
likely to be included in the SEC class; those not likely to 
be included in the SEC class; and those for which 
development may be needed to determine whether the case can 
be accepted into the new SEC class.

The purpose of this initial screening is to prioritize 
handling of cases that are likely to be included in the 
newly designated SEC class. This screening step is only 
applicable to cases on the comprehensive list. It is not 
applicable to new claims submitted after the list is 
generated or when a comprehensive list is not generated.  
Once screening and prioritization is complete, a more 
detailed review of all the cases (priority given to cases 
that are likely to be included in the SEC class) and full 
development must take place to determine if a case is 
eligible for benefits under the SEC.

(a)  For cases on the comprehensive list at FAB, the 
designated CE2 Unit is to conduct the initial 
screening and completion of the worksheet.

(4)  Evaluates medical evidence in the case file of a 
potential SEC case to determine if the employee has been 
diagnosed with a specified cancer.

(5)  If the employee has a specified cancer, the CE must 
verify that the employee meets all employment criteria in 
the SEC class designation, including the workday 
requirement. In determining whether the employment history 
meets the workday requirement, the CE can consider 
employment at a single SEC class, or in combination with 
work days at other SEC classes.

The CE also reviews any documentation that NIOSH may have 
acquired or generated during the dose reconstruction 
process to determine if the employee satisfies the 
employment criteria of a SEC class(es).

(a)  NIOSH will identify and return dose 
reconstruction analysis records for cases with 
specified cancers that may qualify under a SEC class 
to the appropriate district office along with a CD for 
each case.  The CD contains all of the information 
generated to date, e.g., CATI report, correspondence, 
and dose information.  Also included on the CD in the 
Correspondence Folder, should be a copy of the NIOSH 
letter sent to each claimant informing the claimant of 



the new SEC class and that his or her case is being 
returned to DOL for adjudication.  The CE must print 
out a hard copy of the NIOSH letter for inclusion in 
the case file.

(b)  There may be some cases not identified by NIOSH 
that the CE determines may be included in the SEC 
class. If any such case qualifies under the SEC class 
and the case is with NIOSH for a dose reconstruction, 
the CE notifies the appropriate point of contact at 
NIOSH via e-mail to pend the dose reconstruction 
process and return dose reconstruction analysis 
records to the appropriate district office. The CE 
then prints a copy of the “sent” e-mail (making sure 
the printed copy documents the date it was sent) for 
inclusion in the case file. In addition, the CE must 
write a letter to the claimant to advise that the case 
file has been withdrawn from NIOSH for evaluation 
under the SEC provision. 

     (6)  Proceeds in the usual manner for a compensable claim 
and prepares a recommended decision if the employee has a 
diagnosed specified cancer and meets the employment 
criteria of the SEC class. The CE notifies the appropriate 
point of contact at NIOSH via e-mail so that they may close 
their file. The CE then prints a copy of the “sent” e-mail 
for inclusion in the case file.

(7)  Refers potential SEC cases that were evaluated but 
which do not qualify under the SEC provision, e.g. cases 
with non-specified cancers, specified cancers with 
insufficient latency period, or cases with insufficient SEC 
employment, to NIOSH for full or partial dose 
reconstruction.

(a)  For those cases which were previously submitted 
to NIOSH for dose reconstruction but were returned to 
the district office for consideration in a SEC class, 
a new NIOSH Referral Summary Document (NRSD) is not 
required. Instead, the CE notifies the appropriate 
point of contact at NIOSH via e-mail to proceed with 
the dose reconstruction. The CE then prints a copy of 
the “sent” e-mail for inclusion in the case file. The 
e-mail should include a brief statement of why the 
case should proceed with dose reconstruction, e.g., 
non-specified cancer, insufficient latency period or 
does not meet the 250 work day requirement.

The CE also notifies the claimant by letter that the 
case is returned to NIOSH for dose reconstruction and 
the reason(s) it does not qualify for the SEC class.  
The CE is to send a copy of this letter to NIOSH.



(b)  If the claim meets the SEC employment criteria 
and includes both a specified cancer and a non-
specified cancer, medical benefits are only paid for 
the specified cancer(s), any non-specified cancer(s) 
that has a probability of causation of 50 percent or 
greater, and any secondary cancers that are metastases 
of a compensable cancer.

For the non-specified cancer, the CE prepares a NRSD 
for a dose reconstruction to determine eligibility for 
medical benefits. In these SEC cases, all cancers must 
be listed on the NRSD, including the specified 
cancer(s).

(1)         One exception to this rule is an 
accepted SEC claim where the specified 
cancer is a secondary cancer. For instance, 
prostate cancer (non specified cancer) 
metastasizes to secondary bone cancer. If 
secondary bone cancer is accepted as a 
specified cancer under the SEC provision, 
both primary and secondary cancers (prostate 
and bone cancer) are accepted for medical 
benefits under Part B.

However, per regulation 20 C.F.R. § 30.400, 
“payment for medical treatment of the 
underlying primary cancer…does not 
constitute a determination by OWCP that the 
primary cancer is a covered illness under 
Part E of the EEOICPA.” As such, it may be 
necessary for the CE to refer the prostate 
cancer to NIOSH for dose reconstruction to 
determine eligibility for benefits under 
Part E. In this case, only prostate cancer 
is included in the NIOSH NRSD for a dose 
reconstruction since the secondary bone 
cancer metastasized from the prostate 
cancer.

(8)  If the CE determines that a case on the comprehensive 
list, which includes a final decision, does not require any 
action, the CE writes a brief memo to the file indicating 
that the file was reviewed and noting the reason why no 
additional action is necessary. A case classified as not 
requiring any action is a case that does not meet the SEC 
criteria and there is no need to return it to NIOSH for 
dose reconstruction.

c.   Role of the District Director:

(1)  The District Directors have been delegated authority 
to sign a Director’s Order to reopen a denied final 



decision if the evidence of record establishes that the 
employee is diagnosed with a specified cancer and likely to 
be included in the SEC class. If the District Director is 
unsure whether the SEC is applicable to a case, the case 
must be referred to UPRP.

(2)  Once a Director’s Order is issued, the CE is 
responsible for issuing a new recommended decision.

d.  Role of the Hearing Representative (HR):

(1)  Reviews cases pending a final decision for possible 
inclusion under the SEC provision. If the employee 
qualifies under the SEC provision and the district office 
issued a recommended decision to deny, the HR is to reverse 
the district office’s recommended decision and accept the 
case.

Every effort should be taken to avoid a remand of a 
potential SEC claim to the district office. However, if the 
HR determines that the case cannot be approved based on the 
SEC designation and that referral to NIOSH is appropriate, 
the HR must remand the case for district office action.

(2)  All cases on the comprehensive list provided by UPRP 
that are located at a FAB office must be reviewed for 
possible inclusion under the SEC provision. If no action is 
required, FAB must write a brief memo to the file as noted 
under paragraph 7b(8).

Exhibit 1: SEC Class Screening Worksheet
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1.   Purpose and Scope.  This chapter describes the procedures that 
the Division of Energy Employees Occupational Illness Compensation 
(DEEOIC) uses to establish toxic substance exposure under Part E of 
the Energy Employees Occupational Illness Compensation Program Act 
(EEOICPA).

These procedures outline means to develop for exposure to toxic 
substances at a covered Department of Energy (DOE) and Radiation 
Exposure Compensation Act (RECA) Section 5 facility. In particular, 
the chapter addresses the Site Exposure Matrices (SEM) and guidance 
for its use and explains required actions when SEM data is lacking or 
incomplete. 

2.   Rules for Establishing Exposure.  To establish that an employee 
was exposed to a toxic substance, the evidence of file must show 
evidence of potential or plausible exposure to a toxic substance and 
evidence of covered DOE contractor/subcontractor or uranium 
employment at a covered DOE/RECA facility during a covered time 
period.

a.   Documentation.  Exposure to a toxic substance can be established 
by the submission of probative documentation that shows such 
substance was present at the facility where the employee worked, that 
there was a reasonable likelihood for employee exposure, and that the 
employee came into contact with such substance.

b.   Presence and Contact.  Whenever possible, the claims examiner 
(CE) considers such issues as whether the substance was present, not 
only in the facility, but in the specific building(s) and/or areas 
where the employee worked, and whether the substance was used during 
the processes involved as part of the employee’s job duties and 
exposure routes (e.g., a welder exposed to fumes). The SEM (discussed 
below) will be especially helpful in evaluating for the presence of a 
toxic substance in a certain building/area/work process.

(1)  Presence of toxic substance.  The CE may look to the 
SEM, facility exposure records, Data Acquisition Request 



(DAR) records, the Occupational History Questionnaire 
(OHQ), employee records, verified affidavits, DOE Former 
Worker Program (FWP) screening records, NIOSH site 
profiles, employee submitted evidence, and other evidence 
that establishes a toxic substance was present at the 
facility where the employee worked.  The CE may also use 
Industrial Hygienist (IH) referrals as discussed below.

(2)  Employee contact with a toxic substance.  The CE’s 
review of the evidence described above may be sufficient to 
establish that the employee came in contact with the toxic 
substance.  Information such as the claimant’s response to 
the OHQ performed by the Resource Center (RC), reviewed in 
conjunction with DAR records and the SEM, may help the CE 
decide what further development may be necessary (e.g., to 
determine whether contact was likely given the employee’s 
labor category, labor process, or given safety controls or 
risk factors that may have been present at the worksite).

(3)  Plausibility.  When evaluating the evidence to 
determine whether a toxic substance was potentially present 
at a given facility (by building, area, work process, labor 
category) and whether it is likely that an employee came 
into contact with a toxic substance in the course of 
employment at a covered facility, the CE must determine 
whether such contact is plausible.

To do so, the CE must review all evidence on file and 
decide whether it makes sense that the claimed exposure 
could have potentially occurred.  Sometimes this evaluation 
will require a referral to an IH.

For example, if an employee is claiming lung cancer due to 
exposure to uranium metal maintained exclusively in a glove 
box (an enclosure to protect the worker from uranium 
exposure), the CE must examine whether or not an exposure 
route is plausible.

Without evidence that the employee was involved in 
machining uranium or cleaning out the glove box, or that he 
or she was exposed in some other way such as a leak in the 
glove box, no exposure route (inhalation which would 
potentially be linked to lung cancer) is plausible.  

(4)  Sample Evaluation of Presence and Contact.  A chemical 
operator involved in cascade operations at K-25 claims 
peripheral neuropathy.  His responses to the OHQ show he 
worked with a variety of toxic substances on a routine 
basis, including mercury.  Information obtained through the 
DAR records confirms his worksite (K-33), which is located 
within K-25, and job duties.

The CE searches SEM (see paragraph 10 below) and confirms 



the presence of mercury at the K-33 cascade building.  
Further, SEM supports a link between mercury and peripheral 
neuropathy.  A physician’s report indicates a diagnosis of 
peripheral neuropathy and mentions that the employee has 
had tingling in his arms for approximately a year.  An 
accident report notes a major mercury spill during the time 
in which the claimant worked at K-33.

The evidence is sufficient to establish that the employee 
had peripheral neuropathy and potential exposure to mercury 
in the course of his employment at a covered DOE facility.  
The mercury spill accident report lends support to the 
finding that it is plausible, given the facts, to assume 
that the claimant encountered an occupational exposure to a 
toxic substance in the course of his work.

Any question as to route of exposure (e.g. inhalation, 
absorption), even if presence is established, should be 
referred to an IH, as outlined in paragraph 12 below.

c.   Burden of Proof.  If no medical evidence is submitted that would 
lend support to a connection between the claimed condition and 
potential exposure to a toxic substance (and no such evidence is 
available from the sources referenced in the previous section), the 
CE requests such evidence from the claimant before issuing a denial.  
While the CE must exhaust all reasonable development prior to issuing 
a denial, the claimant does bear the overall burden of proving his or 
her claim.

d.   Causation Test for Toxic Exposure.  The CE must develop the 
requisite employment and exposure evidence to render a causation 
determination.  Specific causation requirements for cancer and other 
conditions are outlined in other chapters.  In general, the CE 
develops the evidence on file and a determination is made based upon 
the “at least as likely as not” causation test.

While resources are provided to assist the CE, there is no simple 
one-step tool for making this determination.  Instead, the CE must 
base the determination on the totality of evidence in the case file.  
The CE does not use studies or reports obtained from the Internet or 
other sources to justify case decisions, unless the National Office 
(NO) has specifically authorized such usage.  In addition, the CE may 
not base a decision on a vague reference to “medical literature.”

(1)  Causation Test for Toxic Exposure.  Evidence must 
establish a relationship between exposure to a toxic 
substance and an employee’s illness or death.  The evidence 
must show that it is “at least as likely as not” that such 
exposure at a covered DOE/RECA facility during a covered 
time period was a significant factor in aggravating, 
contributing to, or causing the employee’s illness or 
death, and that it is “at least as likely as not” that 
exposure to a toxic substance(s) was related to employment 



at a covered DOE/RECA facility.

(2)  “At Least as Likely as Not.” Part E only requires 
proof that established exposure “at least as likely as not” 
was a significant factor in aggravating, contributing to or 
causing the employee’s illness, disease or death. As with 
Part B, “at least as likely as not” means 50% or greater 
likelihood.

When a referral to NIOSH for a cancer claim related to 
radiation results in a probability of causation of greater 
than or equal to 50%, the regulations provide that this 
requirement has been met.  In other cases the CE bases a 
determination on a review of the evidence of file as a 
whole, to determine if the “at least as likely as not” 
standard has been met.  The CE weighs all of the evidence 
available and provides a clearly written rationale 
supporting his or her findings in the recommended decision.

(3)  Significant factor.  The CE evaluates the evidence as 
a whole when attempting to determine whether or not 
exposure to a toxic substance was indeed a significant 
factor in contributing to, aggravating, or causing the 
claimed illness or death of the employee.  In most 
instances this evaluation will be done on a case-by-case 
basis.

In some cases a District Medical Consultant (DMC) 
evaluation will be necessary.  The CE looks at the claimed 
exposure, the presence of such exposure, the duration of 
the verified employment, and any other important 
exposure/employment factors when ascertaining the possible 
role the toxic substance exposure played in the onset of 
the covered illness.

e.   Using SEM to Evaluate Causation in General.  The SEM is not used 
to establish or deny causation by itself, but is used as a tool to 
assist in the evaluation of causation in light of the evidence as a 
whole.  The purpose of this searchable database is twofold.  First, 
the database details many possible toxic substances that may have 
been present at a given facility.  Second, the database describes the 
relationship between a specific toxic substance and a covered 
illness.

The CE reviews the database to assist in a determination of whether 
the claimed toxic substance was present at the facility where 
employment occurred and whether or not a relationship exists between 
exposure to a toxic substance and a particular covered illness. 
However, the database does not serve as a comprehensive list of all 
potential toxic substances that could be present at a facility, and 
the CE must confirm additional claimed toxic substances through 
employment records, DAR records, DOE FWP records, and other means.  
If the CE cannot confirm the presence of a toxic substance through 



these sources, the claimant should be notified and given an 
opportunity to present additional evidence that establishes the 
presence of such a toxic substance.  Finally, once the CE completes 
all reasonable development and carefully weighs the evidence on the 
whole, including the SEM findings, the CE must determine whether or 
not a referral is needed to a DMC or Industrial 
Hygienist/Toxicologist to further evaluate causation.  Procedures for 
this and other actions are outlined below.

f.   DOE Physician Panels.  Cases with positive DOE physician panel 
findings approved by DOE (signed by a DOE official) under the old 
Part D are accepted for causation on the basis of those findings for 
all conditions claimed under Part E that were approved by the panel. 
The CE uses the DOE physician panel finding as the basis for the 
decision and no further development for causation is required.

If the positive physician panel decision is not approved by DOE (not 
signed by a DOE official) it is not an approved finding, however, 
unsigned reports still may contain useful information for causation 
development such as medical and exposure evidence that might prove 
useful in reaching a causation decision based upon all of the other 
evidence of file.  The CE reviews negative panel reports like any 
other piece of medical evidence in light of the weight of the 
evidence of file as a whole.

g.   Evidentiary Requirements for Survivor Claims.  The CE uses any 
and all of the medical evidence of file in order to develop for 
causation in a survivor claim.  Not only must the evidence of file 
establish that it is at least as like as not that toxic exposure 
caused, contributed to, or aggravated a covered illness, the evidence 
must also establish that the covered illness caused or contributed to 
the death of the covered employee.

h.   Developing for Toxic Substance Exposure.  When developing Part E 
cases the CE uses established development techniques in addition to 
certain other steps unique to the Part E adjudication process.  The 
Final Adjudication Branch (FAB) develops medical conditions and 
employment where possible to avoid issuing a remand order for further 
development if such development can be conducted at the FAB with 
little additional effort.

(1)  Development Using Existing Case File Materials.  In 
many instances a Part E claim has a corresponding Part B 
and/or D case file already in existence. When an existing 
Part B and/or D case file exists, the CE examines the case 
file materials for medical, employment, and exposure 
evidence to assist in the causation development process.

Under Part D, DOE collected exposure and employment data 
through DARs.  The CE must examine all existing Part D case 
file material for DAR records and review all documentation 
presented with the new Part E claim filing and any 
corresponding Part B or D case file to render a causation 



determination.  A filing under Part D is automatically 
considered a filing under Part E, without a requirement for 
the filing of another claim form.

(2)  A General Rule about Reasonable Development.  Given 
the complex nature of claim file development under Part E, 
it is necessary for the CE to judiciously determine whether 
or not the facts warrant issuing a decision or whether 
additional development is necessary.  As a general rule, 
the CE utilizes the tools outlined in this chapter to the 
fullest extent possible and issues a decision once all 
development avenues have been reasonably explored. While 
the CE issues decisions accepting claims for benefits as 
soon as the evidence support an acceptance and all 
statutory criteria are met, denial situations must be 
heavily weighed and decisions issued only when additional 
development is unlikely to produce the evidence needed to 
reach a decision.  In essence, the CE evaluates all of the 
evidence of file to determine whether or not it is 
plausible that, given the evidence at hand, the claimed 
illness arose out of the claimed occupational exposure to a 
toxic substance at a covered facility.

When attempting to determine whether or not sufficient 
development has been conducted, the CE can look to the 
claimed condition and the evidence at hand to make an 
informed determination.  If the claimed condition is 
generally a condition that arises out of occupational 
exposure, it is incumbent upon the CE to pursue additional 
development whenever possible.  However, if the condition 
is one that is unlikely to be caused by occupational 
exposure, the CE can be more certain that additional 
development might not be necessary and a decision can be 
issued.

(3)  Example.  If the claimed illness is chronic silicosis, 
chronic beryllium disease (CBD), asbestosis, or another 
condition known to arise almost exclusively out of 
occupational exposure, but the evidence is not sufficient 
to accept the claim, the CE refrains from issuing a denial 
if additional development might establish the employee’s 
claim for benefits.

However, if the claimed illness is heart disease, diabetes, 
arteriosclerosis, thrombosis, or another disease that often 
is caused by non-occupational risk factors, the CE can send 
a development letter and allow the claimant an opportunity 
to present evidence.  If no evidence is received, the CE 
may issue a decision after weighing the evidence as a whole 
and determining that no causal link exists between the 
claimed illness and the covered Part E employment.



3.   Sources of Evidence.  Establishing exposure to a toxic substance 
is a key element in developing claims filed under Part E. Developing 
for such exposure can be complex, and many tools are available to 
assist the Claims Examiner (CE) in this endeavor.

a.   DAR records, which are obtained from DOE, contain a wealth of 
employment and exposure evidence.  They contain a mixture of 
employment, medical, and exposure evidence.  The CE prepares a DAR to 
DOE pursuant to the guidance in paragraphs 5 and 6 below.  If the 
site information contained in SEM is reasonably complete and 
sufficient to establish the claimed exposure, no further exposure 
information should be sought from DOE through a DAR.  The DAR can be 
used to obtain specific information if a claimant is alleging an 
incident that might not have been captured in SEM.

b.   The DOE Former Worker Program (FWP) is an ongoing effort to 
evaluate the effects of occupational exposures (e.g., to beryllium, 
asbestos, silica) on the health of DOE workers.  These records 
contain employment, medical, and exposure data.

Exposure information obtained from FWP work history interviews taken 
after the enactment of the EEOICPA, in October 2000, should be used 
only when corroborated by other evidence that supports the claimed 
exposure (i.e., DAR information, SEM).

c.   Center to Protect Workers’ Rights (CPWR) can provide data for 
use in verifying contractor/subcontractor employment and exposure.

d.   Employment and exposure evidence from the claimant or other 
sources, such as verified affidavits, facility records, is weighed 
along with the evidence as the whole.

e.   The SEM (see paragraph 8 below) provides site-specific exposure 
information, information about toxic substances and employment 
processes at a given site, and some limited information concerning 
potential adverse health effects produced by exposure to certain 
toxic substances.

f.   DOE Physician Panel findings are also a source of employment, 
medical, and exposure information.

g.   Occupational History Questionnaire (OHQ) data obtained by the RC 
staff document the workplace exposure experienced by an employee.  
The OHQ is used as a piece of evidence to be evaluated along with the 
evidence of the file as a whole.

4.   Document Acquisition Request.  The DAR is the process by which 
the DO gathers DOE work records on a specified employee.  The CE 
reviews the case file before deciding which documentation to request 
from the DOE on the DAR Questionnaire.  The CE must carefully 
consider the specific data needs for the individual case.  
Information received in response to the DAR may vary from site to 
site, but will contain some or all of the following information:

a.   Radiological Dose Records.  These documents are radiation 



exposure records based on readings from dosimetry badges or similar 
personal recording devices.  They are generally taken at regular 
intervals over the employee’s employment.

b.   Incident or Accident Reports.  Any abnormal incidents or large 
plant accidental substance releases affecting the employee are 
documented in these types of documents.

c.   Industrial Hygiene or Safety Records.  Documents in these 
categories could contain periodic inspection reports for health and 
safety purposes.

d.   Pay and Salary Records.  These documents include an employee’s 
pay, salary, any workers’ compensation claim or other documents 
affecting wages.

Examples of records from the DOE database could include, but are not 
limited, to Official Personnel Files of Contractor Employees, 
Contractor Job Classification, Employee Awards Files, Notification of 
Personnel Actions, Classification Appraisals, Wage Survey Files, and 
Unemployment Compensation records.

The CE generally does not need these types of documents unless wage 
loss is either being claimed by the claimant or a wage-loss claim is 
obvious to the CE from the case file.

e.   Job Descriptions.  These are descriptions of the various 
employment positions at the plant and the duties required to perform 
the job.

f.   Medical Records.  These include personal medical histories of 
the employee if that employee visited the plant infirmary (e.g., 
Health Unit Control Files, Employee Medical Folder).

g.   Other.  This category includes any other documentation needed on 
a case-specific basis which does not fit into any of the other six 
categories.  If this category is checked and a specific request is 
listed by the CE, DOE personnel may contact the DOL CE for 
clarification of the request.

5.   Requesting the DAR.  After reviewing the case file, including 
the OHQ from the RC, the CE requests the DAR information.  This is 
done concurrently with FWP development.  The process for collecting 
the information differs slightly depending on whether DOE or a 
corporate verifier (CV) is receiving the DAR.  The CE must also 
review SEM to determine what exposure information already has been 
assembled from DOE records and other sources.  If exposure 
information necessary to develop the claim already exists in SEM, the 
CE does not request such information in the DAR.

a.   DAR Point of Contact (PoC) List.  This list can be found on the 
NO shared drive and is divided into two sections: DOE DAR PoC and No 
Known Contact.  Each District Director (DD) is responsible for 
updating and maintaining these records.

The DOE DAR PoC is similar to the current DOE Operations Center PoCs 



for employment verification.  There are some differences, however, so 
the CE must use this list when requesting DAR documentation directly 
from the DOE.  A DAR Cover Letter and DAR Questionnaire are sent only 
to a DOE DAR PoC.

b.   Sites With No Known DAR PoC.  For these sites, the CE undertakes 
alternate exposure development. Since no known contact exists, a DAR 
Questionnaire is not used.

6.   Completion of DAR.  When appropriate, the CE completes a DAR 
Cover Letter and Questionnaire asking for toxic exposure evidence. If 
a particular DOE site does not have the ability to scan and submit 
documentation digitally on a CD, the DOE submits paper documents.

a.   Package to DOE.  The package includes a cover letter (Exhibit 1) 
addressed to the DOE PoC, DAR Questionnaire (Exhibit 2) completed by 
the CE, and copies of Forms EE-1/EE-2 and EE-3.

(1)  The CE prints or types the identifying information of 
the employee in Blocks 1 and 2 of the DAR.  The CE 
annotates any maiden names in Block 1.

(2)  The CE indicates the DOE facility on Form EE-3 in 
Block 3 of the DAR and any employer name information in 
Block 4.  If the claimant indicates on Form EE-3 that he or 
she worked for multiple subcontractors at the same DOE 
facility, the CE completes a separate DAR Questionnaire for 
each subcontractor.  This process helps distinguish between 
contractors or subcontractors for which DOE has records and 
those for which it does not.

Similarly, if the claimant claims multiple DOE sites on 
Form EE-3, the CE completes a separate DAR for each DOE 
site, as the DAR PoC may be different.

(3)  After reviewing the case file, the CE requests the 
records that are relevant to the case by checking the 
appropriate box(es) in Block 5, “Types of Records Being 
Requested.”

(4)  If the CE has a specific question(s) that needs to be 
addressed which is not covered in the broader categories 
listed on the DAR request, the CE completes the “Site 
Specific Exposure Questions” section of the Questionnaire.  
The CE considers the condition(s) claimed as well as any 
specific alleged exposures.

For example, if the claim is for aplastic anemia, the CE 
may want to ask DOE if and when arsenic or benzene was used 
in a particular building at the site during a particular 
timeframe.

b.   DAR Response.  When DOE’s response is received, the CE enters an 
“ER” code into ECMS (see DEEOIC ECMS procedures for status effective 
dates and other information).



(1)  DOE will have collected the documents requested in 
Block 5.  The DOE checks the corresponding box in Block 6 
immediately to the right of the requested category, either 
“Included on CD” or “Unavailable”, depending on whether the 
DOE has any records related to that particular set of 
records.  “Included on CD” also includes hard copy 
documentation in the event the DOE facility does not have 
imaging capability.

(2)  Also, DOE will respond to any site-specific exposure 
questions posed by the CE in Block 8, confirming the 
exposure, denying the possibility of exposure, or 
indicating there is insufficient evidence to answer the 
question accurately.  The DOE may attach a piece of 
evidence to the DAR which particularly answers a site-
specific question or otherwise clarifies the DOE response 
to the question.  In these instances, the DOE also checks 
the “SUP” or supplemental box signaling the special 
response.

(3)  Once the DAR response is received, the CE reviews both 
the questionnaire and the contents of the CD to confirm 
that all requested documents have been received and that 
the specific questions about exposure have been adequately 
answered.  Any documents identified on the CD as material 
to the claim must be printed and placed in the case file.

c.   Follow-up with DOE.  If DOE does not respond to the RC’s initial 
employment verification request or the DAR questionnaire, the CE 
contacts the DOE to determine the status of the request.

(1)  The DOE is given 30 days to respond to the request 
(Form EE-5 or DAR). If the DOE does not respond within that 
time, the CE drafts an inquiry to the DOE, noting the date 
of the initial request and asking the DOE to respond as 
soon as possible.  The CE provides his or her contact 
information so that the DOE can quickly respond.

7.   DOE Remediation Employment.  Since Part E provides coverage for 
DOE contractor/subcontractor employees and their eligible survivors, 
a claimant alleging DOE contractor/subcontractor employment due to 
remediation must prove that a contract/subcontract in fact did exist 
between the claimed employer and DOE/DOE contractor to conduct 
remediation activities for DOE at the facility in question during the 
time when DOE was conducting remediation.  When developing for 
exposure in a remediation case, the CE should follow the same steps 
as is used to develop for DOE contractors and subcontractors.

8.   Site Exposure Matrices (SEM).  The SEM is a web-based tool 
designed to assist the CE in developing for exposure to a toxic 
substance.  The SEM identifies the toxic substances that were 
commonly used in each DOE and RECA Section 5 facility, and contains 
two general categories of information that may be searched: chemical 



profiles and site-specific information tailored to the covered 
facility or site.

Under no circumstances is SEM used as a stand alone tool to deny a 
claim.  Information in SEM can sometimes be used in conjunction with 
other supporting case file evidence to approve a claim.

a.   Site-Specific Data.  For a given covered facility or site, SEM 
provides information about the nature and location of work processes 
performed (e.g., fuel separation, instrument maintenance, or 
welding); the work groups involved (e.g., first line supervisor, 
instrument mechanic, or welder); the toxic substances used (e.g., 
plutonium nitrate, arsenic, or mercury); and site-specific aliases 
and potential exposure information about work processes, work groups, 
toxic substances, buildings, and areas.

b.   Potential Nature of Exposure.  Data from SEM is interpreted to 
mean that a worker had a potential for exposure to a toxic 
substance.  The CE must review the information yielded from DAR 
responses, DOE FWP records searches, and the OHQ to hone the SEM 
search.

c.   Employment Data.  The CE must obtain as much background as 
possible to determine the type of work or process the employee 
performed, the dates of such work or process, the building(s) or 
area(s) involved, and the toxic substance(s) alleged to have been 
present to determine through SEM the type of chemicals an employee 
could potentially have been exposed to while working in a particular 
building and/or performing a certain job or process.  This 
information can be gathered from the OHQ, DAR, EE-5, or other 
sources.

d.   Validity of SEM.  All information in SEM is considered valid and 
factual. The toxic substance, work process, and facility information 
in SEM is deemed verified by DOE or other sources, and if a certain 
toxic substance is listed as present in a given building or facility, 
the data is accepted as fact and no additional confirmation from DOE 
or any other source is necessary.

e.   Additions to SEM.  The database is continually updated and does 
not contain 100% of the toxic substances potentially present at a 
given facility.  As a result, simply because certain information is 
absent from SEM does not warrant a claim denial and also does not 
warrant delaying adjudication until such information might be 
included in SEM.  The CE conducts reasonable development by reviewing 
the evidence as a whole and issues decisions once such development 
allows the CE to adjudicate a claim.

9.   SEM Policy and Management.  The following paragraphs provide a 
basic outline of SEM and its use as a developmental tool.  See the 
“Site Exposure Matrices Website User Reference Guide” (available on 
the Shared Drive, Part E folder, SEM subfolder, or accessed through 
the SEM menu) for complete and detailed instructions as to the use of 



SEM.

a.   Policy.  SEM is used as a tool to assist the CE in evaluating 
the evidence as a whole to determine the existence of a causal link 
between covered employment, exposure to a toxic substance during such 
covered employment, and a resultant illness arising out of such 
exposure.

As noted above, in certain cases it will be possible to accept a 
claim based upon the information contained in SEM if such information 
can be coupled with approved policy guidance as outlined below.

Under no circumstances is a claim for benefits denied solely due to a 
lack of information contained in SEM, because the data for each 
facility will never be 100% complete.

b.   Management of SEM at NO.  A NO SEM Point of Contact (PoC) 
manages all issues arising out of SEM usage.  Implementation 
questions, requests for access/denial of access to SEM, and any new 
evidence that might warrant inclusion into SEM are forwarded to the 
NO SEM PoC.

(1)  The NO SEM PoC has a counterpart in the DO SEM PoC, 
who, the DD appoints to interact with the NO.

When evidence of an exposure not listed in SEM is verified 
or strongly alleged (supported by documentation) at a 
facility, the DO SEM PoC prepares a memorandum to the NO 
SEM PoC (for signature by the DD or designee) requesting IH 
review for possible inclusion of the toxic substance in 
SEM.  All associated evidence of the presence of the toxic 
substance is attached to the memorandum.

The NO SEM PoC will review the evidence with the NO IH and 
other NO staff (i.e., Medical Director, Toxicologist, and 
Health Physicists) to determine whether the evidence should 
be included in SEM. If so, the NO PoC advises the Web Site 
Administrator or appropriate individual to add the 
information to the database.

In general, the DO SEM PoC interacts with the NO SEM PoC on 
all issues arising out of SEM operations.

(2)  The DO SEM PoC obtains SEM access for DO staff by e-
mailing the NO SEM PoC with a request that a staff member 
be granted access to the system and providing the 
employee’s name, job title, and e-mail address.  After 
review, the NO SEM PoC advises the Web Site Administrator 
by e-mail to grant access to the individual in question.

The Web Site Administrator contacts all individuals with 
newly granted access through e-mail, providing access 
information such as a user name and a temporary password. 

(3)  Access is disabled when an employee resigns or is 
terminated.  The DO SEM PoC provides an e-mail to the NO 



SEM PoC with the name of the employee whose access is being 
disabled and the precise date upon which access must be 
denied.  The NO SEM PoC e-mails the Web Site Administrator 
requesting that the access be disabled on the requested 
date, and access is terminated.  Due to the sensitive 
nature of the information housed in SEM, it is important 
that the DO SEM PoC notify the NO SEM PoC of the need to 
disable an account within 7 days of an employee’s 
departure.

     c.   Additions to SEM.  DEEOIC encourages claimants and other 
interested parties to submit new site-related scientific research, 
studies, or information concerning the presence of toxic substances 
at covered facilities for evaluation and possible inclusion in SEM.  
The SEM website at www.sem-dol.gov contains a link for individuals to 
provide comments or documentation of toxic substance use at a 
particular facility.

10.  SEM Searches.  The CE reviews all evidence of file to properly 
craft his or her SEM query.  The CE reviews employment evidence for 
job description and facility.  Also, employment and exposure evidence 
in the case file (e.g., facility records, DAR records, OHQ responses, 
NIOSH/PHS/DOJ data about RECA claims) is reviewed to determine as 
best as possible exactly where the employee worked and what processes 
or toxic substances were used in the building or area in which the 
employee worked.  In order to effectuate a thorough and proper 
search, it is necessary for the CE to develop SEM queries from 
multiple criteria, including: labor category; process; and health 
effect.  While labor category is the preferred field to begin a 
search, it is not the only field that should be investigated.

a.   Data Fields.  Various fields in SEM hold an array of valuable 
data viewable by site: the number of toxic substances present (with 
information about each substance); health effects or diseases known 
to be associated with a toxic substance; site history; buildings; 
processes; labor categories; known incidents; and exposure factors.

All fields contain references to the document utilized by SEM to 
provide the given information. The CE navigates the search fields 
based upon the known evidence of file, triangulating on the necessary 
information required to assist in the development and determination 
of causation.

A search based upon facility-wide information (e.g., all toxic 
substances known to have been present at the Nevada Test Site) 
generally will not be specific enough without other qualifiers such 
as work category and/or work process, and may not produce usable 
information for a causation determination.

At a minimum, especially when searching DOE sites, the CE establishes 
the employee’s job category, work process, and/or building/area or 
employment before performing a SEM search. The more information a CE 
has about an employee’s occupational history when searching SEM, the 



more likely it is that the SEM search will prove useful in helping 
the CE determine causation.

b.   Searches of Universal Information.  This set of fields contains 
the most recent scientifically based evidence about toxic substances 
and their relation to illnesses.  The occupational disease links in 
SEM are imported from the widely accepted and well rationalized 
medical science database called Haz-Map, a database of the National 
Library of Medicine (NLM).  While the NLM database, Haz-Map, is often 
utilized in other circumstances as a resource, the CE must never use 
Haz-Map as a development or adjudicatory tool.  Only SEM is 
acceptable for use in case file development and adjudication.  It is 
unacceptable to base a decision, particularly a remand order, on any 
information contained in Haz-Map beyond the established links 
populated directly into SEM.  Haz-Map serves many purposes for the 
public and medical professional fields and will often cite suggestive 
research that it has not accepted as a basis for finding a 
demonstrable link between a given substance and an occupational 
illness.

(1)  The “Toxic Substance Information” field is useful when 
the evidence indicates the toxic substance(s) to which the 
claimant was potentially exposed.  When a toxic substance 
is selected, SEM provides a “chemical profile” of the 
substance, including its Chemical Abstracts Service (CAS) 
number, which identifies the chemical, aliases for the 
substance name, chemical and physical properties (e.g., 
liquid or gas, odor, and color), and health hazard ratings 
assigned by sources routinely used by industrial hygienists 
to evaluate workplace substances.

(2)  The “Toxic Substance by Alias or Property” field is 
used to find a toxic substance using an unofficial name, or 
by a physical or chemical property.  Using this link allows 
the CE to find the identity of toxic substances by keying 
in part or all of the name, unofficial name (alias), or 
description of a toxic substance using a physical or 
chemical property.

The result may be no match, one match, or multiple 
matches.  For example, searching for “yellow” will return a 
list which includes uranium dioxide, and searching for 
“yellowcake” will return a shorter list which still 
includes uranium dioxide.

(3)  The “Toxic Substance by Chemical Category” field is 
used to find a toxic substance by category, such as gases 
or metals.  If the claimant is not specific about the 
substance to which he or she was exposed, but describes it 
in general terms, this link will allow the CE to review a 
list of substances to which the employee may have 
potentially been exposed.  After selecting a chemical 



category from the drop down menu (gases, metals, acids, 
etc.), a listing of all toxic substances within that 
category at the site is shown.

Example:  The CE knows that the employee worked as a 
laborer in the pilot plant at the Feed Materials Production 
Center (Fernald) and is claiming chronic bronchitis.  The 
OHQ indicates that the claimant does not recall exact 
exposures, but does recall a sharp, pungent odor and states 
that he “breathed in this gas all the time.”  The CE 
selects “Gasses” from the chemical category drop down menu 
and all gasses known to have been present at Fernald are 
listed.  The CE searches each gas and finds that sulfur 
dioxide was present in the pilot plant and that laborers 
are a labor category of possible exposure and that the gas 
has a pungent odor and that chronic bronchitis is a health 
effect of exposure.

(4)  SEM provides a list of known health effects produced 
by a given toxic substance.  SEM can also be searched to 
determine whether or not a given facility contained a toxic 
substance that could produce the health effect claimed.  
When searching this way, the CE searches by the claimed 
illness (e.g., asthma, skin cancer) to determine what toxic 
substances at a given site could have potentially caused, 
contributed to, or aggravated the claimed condition.

(a)  The “Toxic substance by health effect” section 
displays the toxic substances that could cause the 
health effect or disease.

For example, the above-described laborer from the 
Fernald Pilot Plant claims chronic sinusitis as a 
result of his or her employment at Fernald.  A search 
of the condition “chronic sinusitis” shows that no 
toxic substances contained within the Fernald database 
match the search criteria, meaning that no known 
substances involved in a work process at Fernald could 
have induced chronic sinusitis.

While this is not sufficient evidence to deny 
causation, the CE must evaluate other evidence to 
determine whether or not the employee’s condition was 
caused, contributed to, or aggravated by his or her 
employment.

(b)  The CE also can search SEM for toxic substances 
that cause a health effect by searching with a disease 
or health effect alias.  That is, if the CE does not 
know the official name of the disease (e.g., pulmonary 
disease, chronic obstructive, a general term for lung 
ailments that can include emphysema, chronic 
bronchitis, and in some cases asthma) the CE can 



search by the word “lung.”  This generates a search of 
all toxic substances present at a given facility that 
could affect lung function.

The CE can review the list of substances to determine 
if they were present in the employee’s work process or 
building and whether these substances could 
potentially cause one of the lung diseases commonly 
referred to as COPD.

(c)  The CE uses the “Disease or Health Effect by 
Alias” search if the organ affected by the disease is 
known.  Using this link opens a page which allows the 
CE to find health effects or diseases by keying in all 
or a portion of the formal name of a health effect or 
disease.  The SEM provides a list of health effects or 
diseases, which contain the search text in their 
formal names.  For example, searching for “liver” 
returns Hemangiosarcoma of the liver.

c.   Searches Specific to Selected Site.  This section contains the 
most recent information about covered DOE facilities, uranium mines, 
uranium mills, and uranium transport operations.  The CE searches 
these site fields for specific information about a facility, the work 
processes performed there (e.g., PUREX fuel separation, instrument 
maintenance, welding), and the toxic substances involved in those 
work processes, broken down by labor category (e.g., welder, yellow 
cake operator, electrician).

This group of searchable fields assists the CE in evaluating whether 
or not the employee’s work history meets the presence and contact 
standard in the causation test for toxic substance exposure set out 
above.  The CE searches site-specific fields when the CE knows the 
site of employment and also when the CE knows the building/area of 
employment, the work process performed and/or the labor category 
claimed.

     (1)  Site History.  This section contains unclassified 
references from official DOE or DOE contractor web sites 
providing a description of the DOE facility or uranium mine 
or uranium mill.  It provides dates of operation, known 
owners/operators, and historical reference data about the 
site.  This description is available in SEM for both DOE 
facilities and uranium mines and mills.

     (2)  Areas.  This section is only displayed if the 
selected site has defined areas.  All defined areas are 
viewable by selecting a drop down menu identifying each 
known area by number and/or title.  This section is used 
when the CE knows the area in which the employee worked. 
Work processes, labor categories, toxic substances and 
incidents will be listed for each specified area at the 
site.



For example, the employee claims to have worked on the bull 
gang in Area 16 at the Nevada Test Site from 1966 to 1970 
and is claiming occupational asthma. The CE searches the 
Nevada Test Site facility by Area and queries Area 16, 
which shows all known potential toxic substances in that 
area, all labor categories, and work processes.

A search of the toxic substances present at the time of the 
claimed employment shows that of all substances present, 
cobalt can cause occupational asthma.  A further search 
indicates that the bull gang labor category, involved in 
the labor process of reentry and mineback operations, is 
shown as a risk factor for cobalt exposure during the time 
in which employment is claimed.  Verification of the 
claimed employment by DOE is sufficient to establish 
potential exposure.

     (3)  Buildings.  This section is searchable when the CE 
knows the official or unofficial name of the building in 
which the employee worked.  This section lists all 
historical references to the building, hazardous chemicals 
present, the area where the building was located, work 
processes, labor categories, and known incidents involving 
the building.  This search category is available only for 
DOE sites.  Data for uranium mines and mills will simply 
state the site history, processes, and searchable labor 
categories.

(a)  The building information subsection lists all the 
major buildings (by number and title) at the site 
(e.g. the K-33 Process Building within the K-25 East 
Tennessee Technology Park).

(b)  The CE enters a building by alias, or common 
name, for a worksite that does not appear in the 
searchable buildings list (e.g., the K-33 Process 
Building above is also known as the “Cascade 
Building”). SEM lists the proper names and numbers of 
buildings to which the slang or common name could 
refer.  This search capacity assists in locating a 
building when no formal building name is identified in 
the employment history.

(4)  Processes.  This section lists all known processes at 
the site (e.g., carpentry, ash crushing, crane operations) 
and contains the related labor categories, timeframes, and 
toxic substances.  This category is searchable for DOE 
facilities and uranium mines and mills.  When searching for 
a labor process, the CE may know the type of process in 
which the employee was involved (e.g., welding, drillback 
core sampling, solvent recovery), but not the specific 
labor category involved.



Knowing the work process can assist the CE in conducting a 
search for potential exposure to toxic substances, because 
sometimes several different job categories can be involved 
in one work process and a process might be spread out among 
several different buildings within a facility (e.g., a 
process operator at Portsmouth GDP involved in cascade 
operations could have worked in X-326, X-330 and X-333, all 
buildings in which the work process “cascade operations” 
took place).

(a)  DOE facilities list all processes known to have 
occurred at the site.  For instance, if the CE knows 
an employee worked in Building 202-A at the Hanford 
Site, SEM indicates that the process in that building 
was PUREX fuel separation, lists all labor categories 
involved in this operation, and the toxic substance 
present when this operation took place.

This assists the CE in determining the toxic 
substances to which an employee could potentially have 
been exposed, based upon the process listed and the 
timeframes in which the employee may have been 
involved in such processes.

(b)  For RECA mills, the following categories are 
examples of processes:  laboratory, maintenance, and 
all other than laboratory and/or maintenance. Some 
mills did not have a laboratory component and 
therefore list fewer than three processes (e.g., Slick 
Rock in Colorado lists only maintenance and all 
processes other than maintenance).  The CE must 
identify the labor sub category (actual work 
performed) whenever possible.

For example, if the CE knows that an employee worked 
as a bulldozer operator at Grand Junction in Colorado, 
the CE searches the labor subcategory field to 
identify that job title.  Once it is identified, the 
CE clicks on the bulldozer labor subcategory and finds 
that a bulldozer operator is classified in the labor 
process “all other than laboratory and maintenance.”  
All potential toxic substance exposure for that 
subcategory and labor process group is listed, and the 
CE can match the findings against the claimed/verified 
illness and exposure.

(c)  Much of the work performed at RECA mines was 
fairly uniform and easily categorized with regard to 
process.  While SEM does not list work processes for a 
RECA mine, labor categories exist as outlined below.  
Only exposure arising from processes and work that 
actually took place at a uranium mine or mill is 



considered when evaluating a claim for causation.

(d)  Individuals employed in the transport of uranium 
ore or vanadium-uranium ore to and/or from covered 
RECA mines or mills are covered under the EEOICPA.  
However, when developing exposure for an ore 
transporter, the CE only counts exposure that could 
potentially have taken place on the premises of a 
covered RECA mine or mill.

Exposure that could have potentially occurred when the 
ore transporter was in transit is not covered under 
the EEOICPA and is not considered by the CE when 
developing for causation.  See EEOICPA PM 2-1100 for a 
more complete discussion of covered exposure under 
RECA.

(5)  Labor Categories.  The CE can search by labor category 
if the employee’s job title or job title alias specific to 
a certain facility is known.  It is important to narrow 
down employment verification requests and information 
obtained on Form EE-3 to determine the exact labor function 
performed by an employee if possible.

The RC staff must make certain to obtain the most specific 
employment information that is available from the 
employee/survivor and the employment verifier entity when 
conducting initial employment verification.

The CE must conduct additional development where necessary 
to further identify the exact definition of the employee’s 
functions and the timeframe(s) of those functions at a 
given site, seeking the greatest specificity possible.

(a)  Labor category information lists all the labor 
classifications or work group titles at the site 
(e.g., electrician, crane operator, barrier operator).

(b)  If the employee’s job title does not appear on 
the drop down list of labor categories above, the 
entry on the claims form may be a slang or unofficial 
title.  The CE may be able to find the official labor 
category, (e.g., maintenance mechanic) by keying in 
the slang or commonly used title (e.g., pipe fitter).

     (c)  Construction worker exposures are separated 
into two categories:  those due to toxic substances 
inherent to the construction craft, and those caused 
by performing the construction work on a DOE site.   
The CE must consider both exposure categories when 
assessing exposure for construction workers. 

Construction exposure is searched as its own category 
outside of the facility lists.  As such, it does not 



matter where the construction took place.  If the CE 
is searching SEM for a construction worker’s claim, 
the CE searches by toxic substance and by work process 
(e.g., adhesive work, brazing, carpentry) and labor 
category (e.g., electrician, millwright, iron 
worker).  Searches for construction trade exposures 
contain the same toxic substances, work processes, and 
labor categories for all covered facilities.  

(d)  For RECA mines, three labor categories are 
listed:  prospecting, mining, and 
support/maintenance.  The CE determines the duty 
performed (e.g., mining or maintenance) when searching 
SEM for information about a site listing more than one 
process.  Some sites list only one possible work 
process and the CE need only confirm that employment 
is claimed or verified at the given site.

Once the work process is identified at the mine where 
employment took place, the CE can search a list of 
toxic substances to determine the one(s) to which an 
employee could have potentially been exposed while 
working at the mine.

For instance, the Arrowhead #1 mine in Eagle County, 
Colorado, lists “prospecting, no mining” as the only 
work process performed at that site.  This means that 
the only work process performed at the Arrowhead #1 
site was prospecting for uranium and that no actual 
uranium mining operations took place at that site.

The Bay Mule mine in San Miguel County, Colorado, 
lists “mining” as its only work process.  A mixture of 
possible work processes will be listed for the RECA 
facilities depending upon what type of work activities 
actually occurred at the site.

(6)  Incidents.  The incident information field lists known 
major incidents and accidents experienced at the site.  The 
entries provide a brief descriptive title of the incident, 
the year the incident occurred, and the location of the 
incident (building or area).  An example would be:  Uranium 
cylinder rupture and release, 1976, Building X-344.

(a)  This information may assist in corroborating a 
claim if the claimant has referred to a particular 
accident or incident as having caused acute or extreme 
exposure to a toxic substance. Facility incident and 
accident information may be found in DAR responses, 
employment records, DOE FWP records, and OHQ 
summaries.   

(b)  The CE must evaluate incidents and accidents with 



regard to the evidence of file as a whole. Simply 
corroborating a claimed exposure is not sufficient to 
establish causation.  The CE must review the medical 
evidence and, if necessary, seek the opinion of an IH 
or DMC about the possibility as to whether or not the 
type of incident or high exposure event (as viewed in 
association with the evidence as a whole) could prove 
a significant factor in causing, contributing to, or 
aggravating the claimed illness.  Further, certain 
incidences of high or extreme exposure should be 
considered when evaluating whether or not a required 
disease latency period can be eased or waived 
entirely.

(7)  Exposure Factors.  This section lists the safety 
programs, risk factors and timeframes used to gauge an 
employee’s potential exposure as it relates to work 
process, labor category, building, and area.

(a)  Safety programs serve as controls that may have 
reduced the likelihood of employee exposure to toxic 
substances (e.g., through use of respirators, 
protective clothing).

(b)  Risk factors are conditions or practices that may 
have increased the likelihood of employee exposures to 
toxic substances, such as periods of time when 
employees were not properly protected.

(c)  Timeframes reflect known periods within which a 
known correlation exists.  For example, certain 
timeframes outline the period in which it is known 
that a certain toxic substance was present in a 
certain building (e.g., from 1956 to 1988 ammonium 
fluoride was present in Area 200 East and involved in 
the work process of PUREX fuel separation activities).

Also, timeframes outline periods in which certain 
safety programs or measures were in place at a given 
building or area. This information may assist the CE 
when evaluating the likelihood that a claimant was 
exposed to a toxic substance.

Safety Control Example:  In 1999, DOE enforced 
beryllium controls such that work could only be 
performed in certain buildings. The employee claims 
beryllium illness from beryllium exposure in 2000, yet 
the employment evidence shows that he or she worked in 
a building where beryllium was never present due to 
DOE controls.  When dealing with beryllium, the CE 
must be aware of the potential for residual 
contamination, and in this instance it must be 
unequivocally verified that beryllium was never 



present at the facility in question.

d.   Links Within Searchable Fields.  Within SEM the various areas, 
facilities, buildings, processes, activities, labor categories, 
incidents and toxic substances which are known to have existed or 
occurred onsite are linked to one another.  For example, such 
relationships expressed in the matrices might be:

(1)  “Toxic   xxx   was in building   aaa   at some time  ;”

(2)  “Activity   bbb   was performed by Labor Category   ddd   and 
involved work with Toxic yyy in Building lll;”

(3)  “Activity   bbb   was performed during Labor Process   ddd 
and involved work with Toxic zzz in Building lll;” and

(4)  “Labor category   ppp   involved work at all parts   of the 
site”).

e.   Sample SEM Search # 1.  DOE verifies employment at the 
Portsmouth GDP from 1955 to 1960.  Form EE-3 indicates that the 
employee worked as an instrument mechanic in Building X-333 from 1955 
to 1960.  The verified diagnosed medical condition is aplastic 
anemia.

A search of the SEM by Health Effect shows that aplastic anemia can 
be caused by arsenic, benzene, and plutonium exposure. The CE further 
consults the Haz-Map database link which provides a description of 
aplastic anemia and indicates that arsenic, benzene, and plutonium 
are among the hazardous agents that can cause the disease.  A latency 
period of weeks to years is indicated.

The Building information for Building X-333 lists all known chemicals 
used at that site, and arsenic, benzene, and plutonium are among 
them.  The SEM further shows that the Labor Process of Instrument 
Maintenance took place in Building X-333 from 1953 to 1957 and lists 
the Labor Category Instrument Mechanic as involved in this process 
during this timeframe.

The CE reviews the SEM findings as well as other relevant evidence 
(medical opinions provided by qualified physicians that opine a link 
between the occupational exposure and the aplastic anemia, DAR 
records showing definite arsenic and benzene exposure, DOE FWP 
records, and OHQ results supporting a finding of potential 
occupational exposure to benzene, arsenic and plutonium) to determine 
whether sufficient evidence exists to accept the claim.  In this 
instance, the evidence as a whole supports acceptance.

f.   Sample SEM Search # 2.  An employee claims employment as a 
chemical operator in Building X-705 at the Portsmouth GDP from 1966 
to 1982. DOE confirms the employment.  The employee is claiming 
asthma and chronic bronchitis, and medical evidence diagnosing COPD 
has been received. The CE reviews the OHQ and finds that the claimant 
indicated in his interview that he does not know specifically what 
chemicals he was exposed to, but does recall working with an acidic 



substance with a sour, vinegar-like odor.

The CE reviews SEM, searching by labor category and building, and 
finds that acetic acid was used in the employee’s work process in 
Building X-705 and that it has a sour, vinegar-like odor.  A SEM 
search for health effects for acetic acid shows that it is known to 
be associated with occupational asthma. The DAR record response does 
not show that the claimant worked with acetic acid in the course of 
his employment, but that he did come into contact with various 
solvents.

The CE should follow up with the treating physician to clarify the 
diagnosis.  The CE may consider referral to a DMC to review the 
evidence and determine whether or not the potential for acetic acid 
exposure caused the claimant’s lung condition.  The CE will also want 
the DMC to try and specify the lung condition.

g.   RECA SEM Searches.  When searching for a specific RECA location 
(mine or mill), the CE locates the facility by the state in which it 
operated, by its name, or by its alias.  For instance, the uranium 
mill “Durango” can be found by searching mills in Colorado, by the 
name “Durango,” or by searching the site alias: Vanadium Corp of 
America, or VCA.

RECA mines are also located in SEM by the county in which they 
operated.  RECA mine and mill work process categories are more 
general than the DOE work process categories.  The CE attempts to 
determine the exact labor category (specific job title or activity) 
whenever possible when conducting a SEM search about a RECA facility.

Uranium mines are categorized as being either underground or surface 
mines, and typical mining operations include the following: drilling; 
blasting; shovel/machine digging; and hauling materials.

11.  SEM Inquiries.  Whenever a SEM query is conducted, the CE must 
document the case file record to show that a SEM search took place 
and enter the corresponding ECMS coding.

a.   Recommended Decision. Prior to issuing a recommended decision 
(RD) denying benefits, the CE must ensure that the most updated 
version of the SEM data is contained in the case file and referenced 
properly in the decision.

(1)  This is done by double checking the search initially 
conducted to make certain that an element not found in the 
initial search (i.e., a toxic substance) has not been added 
to the SEM since the date of the initial search.  The CE 
prints out the results of the new search immediately prior 
to issuing the RD.

(2)  The CE must make certain that the SEM record is 
properly preserved in the case file for FAB review.  SEM 
will show the latest date on which an update was made to 
the system that changes the data available about a given 
facility.



(3)  If the date listed in SEM remains the same as it was 
when the original search was conducted, the CE will know 
that no new information has been added to SEM and no new 
search is required.  However, if the date has been changed 
since the date of the last search, the CE must search SEM 
again to determine whether additions or changes will change 
the outcome of the SEM search and potentially affect the 
outcome of the adjudication.

b.   Decisions Issued As Needed.  Because SEM is a living document 
that is updated as data becomes available, the CE does not wait for 
information in SEM to be updated before issuing a decision.  If a SEM 
search is conducted and no information is available, or the site is 
not yet complete or searchable in the database, the CE issues a 
decision after developing the case as completely as possible, 
pursuant to normal procedures.

c.   FAB Review.  FAB ensures that the SEM search was conducted, 
where applicable, during the FAB review of the recommended decision.

(1)  FAB may remand the case to the DO if a SEM search was 
needed but not conducted, or if the search was conducted 
improperly in a way that materially affects the outcome of 
the RD, or if the SEM data relied upon by the DO was 
changed or updated significantly enough to warrant 
additional development or a potentially different 
adjudicatory outcome.

(2)  Before issuing the FAB decision, the FAB must ensure 
that the SEM record is the most complete and updated data 
available in SEM and that no significant changes (additions 
of toxic substances or changes in work process definitions 
or timeframes) have been made since the issuance of the 
recommended decision.

(3)  This checking of the SEM search data to determine 
whether or not a new data element was added that will alter 
the outcome of the decision is conducted in the same manner 
as set out above for denied recommended decisions.

(4)  The FAB CE/Hearing Representative (HR) does not print 
out a copy of a new search, but places an entry into ECMS 
Notes indicating that no new evidence exists in SEM to 
alter the findings in the recommended decision.

(5)  If new evidence is uncovered that does alter the 
findings of the RD, a remand order may be necessary. 
 However, if the SEM data is updated after the issuance of 
the recommended decision or the DO SEM search, and such 
update does not affect the outcome of the decision, a 
remand is not warranted.

d.   Use of SEM Findings.  When using SEM as a finding in an RD or a 
decision of the FAB, the CE/HR cites the technical document upon 



which the SEM data search result is founded, as well as SEM, in the 
decision.  As always, the DO CE or FAB CE/HR clearly outlines the 
rationale for accepting or denying causation based upon all of the 
evidence weighed as a whole.  Below is an example of the language 
approved for use when referencing SEM.

Decision Language Example:  Source documents used to compile the U.S. 
Department of Labor Site Exposure Matrices (SEM) establish that a 
person in the labor category of “Operator” at the Savannah River Site 
could potentially be exposed to the toxic substance asbestos.  The 
SEM lists asbestosis as a possible specific health effect of exposure 
to asbestos and contains a list of the buildings at the Savannah 
River Site where that particular toxic substance is or was present 
during the years that the claimant worked there.  The employment 
record provided by the Department of Energy (DOE) contains several 
numbers that appear to reference the employee’s work location 
including a number G160-235.  The most comparable building listed in 
the SEM was 235F.  Data contained in SEM for 235F establishes that 
asbestos was used in this building and that the labor category of 
“Operator” is associated with this building.

12.  National Office Specialist Review.  If the CE identifies an 
exposure issue that requires review by an IH, the CE alerts his or 
her supervisor. Prior to seeking NO assistance, the CE must exhaust 
all reasonable exposure development pursuant to the guidance set out 
in this Chapter.

If the supervisor grants approval for the referral, the CE prepares 
an e-mail to the Health Services Program Analyst (HSPA) requesting 
review.  The HSPA forwards the e-mail to a Medical Health Science 
Unit (MHSU) specialist who reviews the contents and assigns the 
question to the appropriate specialist based upon their scientific 
discipline.

However, if the MHSU specialist determines that the issue does not 
warrant a referral, the e-mail is returned instructing the CE to 
pursue further development.  Once the issue is assigned to an IH for 
review, the IH conducts such review and responds to the CE in a 
timely manner.

a.   Questions for IH.  The CE outlines succinctly what information 
is known about the issue (e.g., the employee was a stainless steel 
welder at Savannah River from 1982 to 1985 who is diagnosed with 
asthma) and what is needed from the expert (could the employee have 
been exposed to nickel)?  The CE uses the information in SEM and the 
case file as a whole to frame the question as carefully as possible 
based upon the claimed employment, process and illness.  A Statement 
of Accepted Facts (SOAF) must accompany the referral to the IH.

(1)  The facility in question (narrowed down to building 
and area where possible) and the work performed is always a 
critical factor when querying the IH about exposure.  The 
CE uses SEM whenever possible to assist in this narrowing 



process, but if no information exists in SEM, the CE crafts 
the question as best as possible based upon whatever 
evidence is available in the case file.

(2)  The CE may also forward a general question about a 
facility when information cannot be found in SEM and the 
facility in question is either not yet uploaded to SEM or 
the data is incomplete.

For instance, a CE may need to know whether asbestos was 
present as a general rule in the Clarksville facility.  The 
CE may ask a general question such as this of the IH, but 
should include as much specificity in the query as 
possible, especially labor category, processes, and time 
periods.

b.   IH Review.  The IH reviews the issue framed by the CE and 
determines whether more information from the case file is required to 
answer the question, or if the entire case file is needed.  The IH 
role is to anticipate, recognize, and evaluate hazardous conditions 
in occupational environments, and to opine based upon his or her 
specialized knowledge.  The IH strives to answer the question based 
upon the information outlined by the CE.

However, if additional information is required, the IH may request 
whatever documentation from the case file is necessary.  If required, 
the IH requests the entire case file if individual pieces of 
information from the file will not suffice to answer the question 
posed by the CE.

(1)  The IH mainly addresses issues about routes of 
exposure (e.g., whether or not a welder at a given facility 
could have been exposed to nickel).  An IH also may verify 
whether or not a toxic substance was/could have been 
present during a certain work process (e.g., welding, or 
instrument maintenance) at a given site, or if a certain 
labor category (e.g., welder, or instrument mechanic) could 
have come into contact with a given toxic substance in the 
performance of his or her duty at the site.

The IH may also be asked to determine the plausibility that 
a certain toxic substance was present or that a claimed 
exposure could have occurred based upon the work history 
and/or accident/incident report.

(2)  The IH also reviews SEM searches performed by the DO 
to determine whether or not they were performed correctly 
and accurately.

c.   Request for Case File.  If the IH requests the entire case file, 
the CE prepares the WS/WR memorandum for the DD’s signature.  The 
WS/WR memorandum is addressed to the Policy Branch Chief at NO. Upon 
receipt of the case file, the Policy Branch Chief forwards the case 
file to the IH for review.



d.   IH Memorandum.  The IH renders an expert opinion in the form of 
a memorandum that addresses the issue as specifically as possible.  
The IH’s reply addresses the specific question posed by the CE in the 
e-mail/SOAF/WS/WR memorandum, and employs his or her specialized 
training to make findings based upon the evidence of file and clearly 
rationalized science.

e.   DMC Referrals to IH.  In certain instances, a case forwarded to 
a DMC may not contain enough information regarding occupational toxic 
exposure for the DMC to render an expert opinion.  In these 
situations, the DMC should refer the case to an IH through the DO.

(1)  DMC referrals for causation which do not adequately 
identify a route and extent of exposure require the DMC to 
contact the Medical Scheduler (MS) via e-mail within 3 days 
of receipt of the referral package, and request an IH 
referral.  If exposure data are inadequate due to an 
incomplete SEM profile, incomplete DOE records, or other 
missing information that makes a causation determination 
impossible without a clearer exposure evaluation, then an 
IH referral is warranted.  If the Medical Scheduler is 
unavailable the DMC should then contact the assigned CE.

(2)  The MS forwards the DMC’s IH referral request via 
email to the assigned CE for review.  A copy of this email 
is placed in the case file.  Telephone requests for an IH 
referral must be documented in the Telephone Management 
System (TMS).

(3)  Upon receipt of the email from the MS, the CE forwards 
the case file and Statement of Accepted Facts (SOAF) to the 
Supervisor/Senior CE for review.  If the Supervisor/Senior 
CE concurs with the need for an IH referral, he or she 
sends an email with the SOAF attached to the Health 
Services Program Analyst (HSPA) located at the NO, 
requesting an IH review and places a copy of the SOAF and 
the sent email in the claimant’s file.  The CE enters the 
“WS” code into ECMS (Washington, DC: Sent To), with a 
reason code of “IH” (Industrial Hygienist Review) (see 
DEEOIC ECMS procedures for status effective dates and other 
information).  The “WS” code ensures that the time taken 
for review by an IH will not be counted as time necessary 
for DMC review.

(a)  Upon receipt of the email from the 
Supervisor/Senior CE, the HSPA assigns the referral to 
an IH.

(b)  The IH reviews the SOAF and any other relevant 
information that may be requested, and renders an 
expert opinion in the form of a memorandum based upon 
the facts of the claim, the information available 
through SEM, and professional judgment regarding the 



likelihood and extent of any exposure(s).  The IH then 
emails a copy of the memorandum to the CE, Senior CE, 
and Supervisor.

(c)  The IH has 15 days from receipt of the referral 
to complete the memorandum.  If 15 or more days pass 
without receipt of the memo, the CE notifies the 
Senior CE/Supervisor, who then follows up with an 
email to the HSPA.

(d)  When the IH memo is received the CE reviews the 
opinion to ensure that the question asked has been 
sufficiently answered, gives a copy of the memorandum 
to the MS, and places a copy in the claimant’s file.  
The CE then enters the “WR” code into ECMS 
(Washington, DC: Received Back From).

(e)  The MS will FedEx a copy of the IH memorandum to 
the DMC for review and notify the CE, Senior CE, and 
the Supervisor via e-mail of when this action was 
taken.

(4)  The CE continues to monitor and track the file after 
the IH memorandum has been furnished to the DMC.

(a)  The DMC has 21 days from the date of receipt of 
the IH memorandum to return a completed report 
accompanied by a bill to the MS. If the DMC report is 
not received within 21 days from the date of the IH 
memorandum, the CE notifies the MS, who follows up 
with a phone call to the DMC.  The call is documented 
in TMS.

(b)  If, upon review of the IH memorandum, the DMC has 
questions, the DMC contacts the IH via email.

(5)  If the Supervisor/Senior CE determines that the case 
does not warrant an IH referral after receiving the SOAF 
and file from the CE, the Supervisor/Senior CE returns the 
SOAF and case file to the CE with instructions to pursue 
further exposure development.

(a)  The CE notifies the MS via email that further 
exposure development is needed, places a copy of the 
sent email in the case file, and mails an exposure 
development letter to the claimant.  In the letter to 
the claimant, the CE advises that exposure development 
is needed for adjudication.  The CE enters code DO 
(TD) - Development of Toxic Exposure into ECMS with a 
status effective date the date of the letter.  Upon 
mailing the request to the claimant the CE enters an 
ECMS note describing the action and inserts a 30-day 
call-up.

(b)  The MS notifies the DMC via phone that further 



exposure development is needed for the case.  The call 
is documented in TMS.

(c)  After 30 days has passed with no response from 
the claimant, the CE prepares a second letter to the 
claimant (accompanied by a copy of the initial 
letter), advising that following the initial letter, 
no additional information has been received.  The CE 
advises that an additional period of 30 days will be 
granted for the submission of requested information, 
and if the information is not received a decision will 
be issued.  The CE enters code DO (TD) - Development 
of Toxic Exposure into ECMS with a status effective 
date the date of the second letter.

(d)  The CE notifies the MS via email that the 
requested information has not been received, places a 
copy of the sent email in the case file.

(e)  Upon receipt of the email from the CE the MS 
prepares a letter to the DMC notifying that the 
requested information has not been received.  In the 
letter, the MS requests the DMC to return or destroy 
the case material. A copy of this letter is placed in 
the case file.

(f)  If the claimant submits relevant exposure data in 
response to the CE’s request, it must be reviewed to 
determine if it is of sufficient probative value to 
request an IH referral or return to the DMC.  If the 
CE determines that there is insufficient evidence to 
warrant an IH referral, a decision can be issued.  If 
the CE determines that the new information is 
sufficiently comprehensive to obviate the need for IH 
review, referral to the DMC can be completed.

f.   Complex Referrals.  Some referrals to NO will be so complex as 
to require IH and medical or possibly toxicology review.  In these 
instances, the NO Medical Director and/or the NO Toxicologist may 
also review the case materials/case file to assist in addressing the 
CE’s inquiry.  The proper specialist will be determined by an MHSU 
specialist at NO upon review of the query and/or case file materials. 
The NO Medical Director and/or Toxicologist will provide expert 
opinions in such cases where a review is necessary by more than one 
specialist at the same time.

If an issue referred to the NO contains elements that might require 
expertise in the field of occupational exposure, medicine, and/or 
toxicology, it is forwarded to NO as outlined above with an initial 
e-mail query.  The appropriate specialist(s) will review the query 
and determine what additional information (including the case file) 
is necessary to resolve the issue at hand.



g.   Synergistic or Additive Effect.  In certain instances a 
physician might opine that a claimant’s radiation and toxic substance 
exposure together worked in tandem to produce a synergistic or 
additive effect that brought about a cancer.  DOL has not found 
scientific evidence to date establishing a synergistic or additive 
effect between radiation and exposure to a toxic substance, and if 
the physician presents this finding he or she must provide actual 
scientific or medical research evidence to support the finding before 
the CE may consider the assertion.

If a physician makes this assertion the CE requests that the 
physician provide medical evidence of a synergistic or additive 
effect and a clearly rationalized medical opinion as to whether or 
not the effect is of a significant nature to establish that the 
combination of the radiation and the exposure to a toxic substance 
was “at least as likely as not” a significant factor in aggravating, 
contributing to, or causing the cancer.

(1)  If the physician provides rationalized scientific 
evidence revealing a synergistic or additive effect, the DO 
sends the case file to NO for review by a NO Health 
Physicist (HP) and/or the DEEOIC Medical Director.  The HP 
reviews the physician report and all evidence of file and 
drafts a memorandum containing his or her professional 
opinion as to causation which is sent to the CE for use in 
issuing a determination in the case. See the ECMS section 
to this Chapter for referral coding.

Exhibit 1: DAR Cover Letter

Exhibit 2: DAR Questionnaire
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1.   Purpose and Scope.  Proper development and weighing of medical 
evidence is essential to the sound adjudication of claims for 
benefits and to the comprehensive management of Energy Employees 
Occupational Illness Compensation Program Act (EEOICPA) claims. This 
chapter discusses the Claims Examiner’s (CE) function in developing 
and evaluating medical evidence and weighing conflicting medical 
opinions. 

2.   Sources of Medical Evidence.  Most medical reports come from one 
of these sources:  



a.   Claimant's health care provider, including the  attending 
physician, consulting experts and medical facilities.  Treatment 
records from a clinic operated at an employing facility would also be 
considered records of a health care provider.

b.   Department of Energy’s Medical Monitoring Programs, administered 
by certain Department of Energy (DOE) facilities that maintain 
medical examination records and exposure data on their employees.  
For example, the DOE Former Worker Programs began in 1996 and are 
designed to evaluate the effects of the DOE's past operations on the 
health of former workers at DOE facilities, and offer medical 
screening to former workers.  

c.   ORISE (Oak Ridge Institute for Science and Education), which 
administers the beryllium screening program by providing initial 
beryllium-related testing at various locations across the country.  
Individuals who test positive for beryllium sensitivity are offered 
more extensive testing for chronic beryllium disease (CBD) and 
medical monitoring.  

d.   District Medical Consultants (DMC), who furnish  medical 
opinions, guidance and advice based upon review of the case file and 
familiarity with EEOICPA requirements. 

e.   Second Opinion Physicians, who may provide examination, 
diagnostic testing, and rationalized medical opinion when a detailed, 
comprehensive report and opinion are needed from a specialist in the 
appropriate field.  

f.   Referee Specialists, who may examine the employee, arrange 
diagnostic tests and furnish rationalized medical opinion to resolve 
conflicts between the claimant's physician and the DMC/Second Opinion 
Physician where the weight of medical evidence is equally 
balanced.     

3.   Types of Medical Evidence. Medical evidence in EEOICPA cases 
consists of the following major categorie

a.   Treatment records are the most prevalent form of medical 
evidence.  They consist of any record made during the evaluation, 
diagnosis and treatment of a patient by his or her health care 
providers.  They include:

(1)  Attending physician records (e.g., chart notes, reports, etc.) 
They include records of medical consultants assisting the attending 
physician.

(2)  Records of doctors consulted by the patient for an independent 
medical opinion.

(3)  Evidence of diagnostic testing (e.g., x ray films, EKG tracing, 
etc.) and the reports of medical providers interpreting the tests.

(4)  Treatment records from hospitals, hospices, or other health care 
facilities.  



b.   Medical evaluations may occur for a variety of reasons other 
than to further the diagnosis and treatment of the patient.  What 
distinguishes medical evaluations from treatment records is the 
purpose of the examination.  Medical evaluations include:

(1)  Evidence from the Department of Energy’s Medical Monitoring 
Programs (e.g., former worker screening records, pre employment 
physicals, termination 

physicals, etc.)

(2)  Examinations required under state or federal compensation 
programs (e.g., evaluations for state workers’ compensation claims, 
Social Security disability examination, etc.)

(3)  Medical reports or opinions obtained for litigation under state 
or federal rules of evidence.

c.  EEOICPA reports produced following a referral to a DMC, second 
opinion physician or referee specialist. 

d.   Other types of medical evidence include:

(1)  Death certificates which contain information about the cause of 
death or date of diagnosis.

(2)  Secondary evidence relied upon by a doctor in forming an 
opinion.  For example, a doctor may rely upon information provided by 
an Industrial Hygienist (IH) in determining the cause of an illness.

(3)  Affidavits containing facts based on the knowledge of the 
affiant regarding the date of diagnosis.

(4)  Cancer Registry records may be used in some cases to establish a 
diagnosis of cancer and date of diagnosis.

4.   Contents of a Medical Report.  The value of findings and 
conclusions contained in medical records varies.

a.   Treatment Records.  

(1)         A doctor’s report of examination usually contains a 
description of subjective complaints, objective findings, assessment 
and plan for follow up or treatment.  The Subjective, Objective, 
Assessment and Plan format is often shown in the medical records by 
the letters S, O, A and P.  Even where the SOAP 

abbreviation is not used, the records tend to follow this pattern.

(a)         The subjective section records information 
obtained from the patient.  It generally contains 
information about why he or she is seeking treatment, 
complaints, medical history and current treatment.  A 
subjective section might state, for example, “Patient 
comes in today to have us look at a lump on his neck 
that has gotten larger over the last month.”

(b)         The objective section records the doctor’s 
findings based on his observation, examination and 



testing.  An objective section might state, for 
example, “The patient looks older than his stated age, 
his breathing is labored and his x-ray shows a spot on 
his left lung.” The three general classes of objective 
findings are:

                                    (i)  Laboratory findings such as complete blood 
count (CBC), tissue biopsy, bone marrow smear or 
biopsy, beryllium lymphocyte proliferation test 
(LPT), etc. 

          (ii) Diagnostic procedures such as x-rays, ultrasound, 
computerized axial tomography (CAT), magnetic 
resonance imaging (MRI), electromyelogram (EMG) 
and similar techniques of visualizing or 
recording physiological conditions.  Some 
objective tests are subject to greater 
interpretation by the health care provider. 

For example, an x ray used to diagnose a broken 
leg is more objective, while a Minnesota 
Multiphasic Personality Inventory (MMPI) used to 
diagnose schizophrenia is more subjective. 

(iii) Physical findings which are noted by the 
doctor’s visual inspection, palpation and 
manipulation of the body.  They include 
description of demeanor, readings of temperature 
or pulse, description of respiration, observation 
of affect, etc.

(c)  The assessment section contains the doctor’s 
opinions, suspicions and diagnoses.  In most cases, 
the value of a medical report is found in the 
assessment. The scope of the assessment will vary with 
the type of medical condition and its complexity. 

The assessment section may contain statements such as, 
“The pathology report was reviewed and showed the 
presence of small cell carcinoma of the lung” or 
“Based on the patient’s rest tremor, balance problems 
and rigidity of muscles, I believe he has Parkinson’s 
disease.”  

(d)  The plan section describes the treatment plan and 
prognosis.  The doctor may, for example, prescribe 
medication, refer the patient to an expert, or suggest 
additional testing.  

(2)  Reports of tests and procedures should contain the 
employee’s name, date of the test, the objective data 
obtained, and the signature of the person responsible for 
conducting the test or procedure.  Where appropriate, 
reports should include a physician’s interpretation of 



laboratory tests or diagnostic procedures.

Tests for which interpretation is necessary include, but 
are not limited to, pathology reports, lymphocyte 
proliferation tests, X-rays, MRIs, CAT scans, pulmonary 
function tests, MMPIs, and the Beck Depression Inventory. 
In cases where no interpretation is provided, the CE must 
seek a medical interpretation. The CE is not to interpret 
test results, as that is a medical judgment.  

 (3) Hospital, hospice and clinic records will contain the 
same type of doctor’s records and diagnostic testing as 
outlined above.  Also, the CE should review the admission 
summary, surgery reports, nursing notes, the discharge 
summary, autopsy reports, etc.

b.   Medical Evaluations.  Generally, medical evaluations 
contain the following types of information:   

(1)  A description of why the examination is being 
conducted.  The report may state, for example, “Mr. Smith 
is referred by the Department of Labor and Industries for 
an independent medical evaluation regarding his claim for 
asbestosis.”

(2)  A description of the information the physician has 
reviewed and relied upon in reaching his or her 
conclusions.  This often includes a discussion of the 
course of treatment, which describes past treatment 
undergone by the patient and the physician’s recommendation 
for present and future care.

(3)  A description of any examination and tests performed 
during the evaluation.  

(4)  Opinions of the evaluating physician with an 
explanation of evidence used and a discussion of how the 
conclusions were reached.  

     c.   EEOICP Referrals.  DMC, Second Opinion Physician or Referee 
Specialist reports should contain the same general information as any 
other medical assessment.  In addition, the report should contain a 
well-reasoned response to any questions presented by the CE in the 
referral, including a summary of the evidence and medical references 
used.

5.   Developing Medical Evidence.   Although it is ultimately the 
responsibility of the claimant to submit medical evidence in support 
of his or her claim, the CE must assist the claimant to meet the 
statutory requirement for medical evidence for any illness claimed. 
This may include seeking clarification from a DMC, a second opinion 
physician or a referee specialist. The CE develops medical evidence 
to adjudicate a claim, determine percentage of impairment, establish 
a causal relationship between a covered illness and wage-loss, and 



resolve inconsistencies and conflicts in medical opinions.  

a.              Deficient Evidence.  When a deficiency in the medical 
evidence is identified, the CE contacts the claimant or the treating 
physician to request additional medical evidence.

For example, an initial claim is submitted to the District Office 
(DO) for skin cancer but does not include a pathology report or any 
other positive diagnostic evidence.  The CE writes to the claimant, 
identifies the deficiency and requests the specific evidence needed 
to establish skin cancer under Part B and Part E.

b.   Telephone Requests.  In many situations, a minor deficiency in 
the medical evidence can be easily overcome with a telephone call to 
the physician’s office to request specific documents.  If, however, a 
phone call does not produce a favorable result, the CE should send a 
written request.

(1)  Statements made by the physician over the telephone do not 
constitute valid medical evidence.  

(2)  If the doctor relays information essential to the outcome of a 
claim, the CE must document the call in ECMS and request that the 
physician submit a written statement.

c.   Written Requests.  The CE may decide that the best method of 
collecting the evidence is to submit a written inquiry directly to 
the physician (with a copy to the claimant).

(1)         If records are requested from a treating 
physician, the Form EE 1/EE 2 submitted by the claimant 
serves as a medical release to obtain the requested medical 
information.  

(2)         If a reply is not received within 30-45 days or 
the response does not resolve the deficiency, the CE 
considers other options for obtaining the required medical 
evidence (e.g., a DMC referral, cancer registry or death 
certificate).  

d.   Unavailable Medical Records.  If a treating physician’s records 
have been destroyed or are otherwise unavailable, the CE attempts to 
obtain a statement from that physician.  

(1)  The Physician’s Statement should contain the following 
information:

(a)  An affirmation that the physician treated the 
employee for the claimed condition(s).

(b)  A statement that the requested medical records 
are no longer available.  

(c)  A discussion that includes the diagnosis and date 
of diagnosis.

(d)  The physician’s signature and the date signed. 



(2)  A Physician’s Statement is considered a medical document and not 
an affidavit.

6.   Weighing Medical Evidence.  When medical evidence is submitted 
from more than one source, the CE must evaluate the relative value, 
or merit, of each piece of medical evidence. This is particularly 
important in cases where there is a conflict between the medical 
evidence received from the DMC and the treating physician. A thorough 
understanding of how to weigh medical evidence will assist the CE in 
determining when and how further medical development should be 
undertaken and assigning weight to the medical evidence received. 

a.   How to Evaluate Evidence. In evaluating the merits of medical 
reports, the CE assigns greater value to:

(1)         An opinion based on complete factual and 
medical information over an opinion based on incomplete, 
subjective or inaccurate information.

(2)  A well-reasoned or well-rationalized opinion over one 
that is speculative.

(3)  The opinion of an expert in the relevant medical field 
over the opinion of a general practitioner or an expert in 
an unrelated field.

(a)  Medical evidence used to establish a compensable 
medical condition must be from a physician.  The 
definition of physician includes surgeons, 
podiatrists, dentists, clinical psychologists, 
psychiatrists, occupational medicine practitioners, 
optometrists, and osteopathic practitioners within the 
scope of their practice as defined by state law. 

(b)  Chiropractors may only be considered physicians 
in EEOICPA cases for treatment of manual manipulation 
of the spine to correct a subluxation as demonstrated 
by x ray to exist (usually relevant only in 
consequential injuries).

(c)  However, chiropractic care may be authorized as 
treatment for an accepted condition.  Any such 
treatment must be prescribed by a physician, and the 
physician must provide rationale as to how the type of 
treatment in question relates to the covered 
condition. 

b.  In weighing medical evidence, the CE evaluates the probative 
value of each piece of the evidence of file and considers the 
following questions with respect to each report.

(1)  Is there a definitive test?  Some conditions can be 
established by objective testing.  A positive pathology 
report from a physician is sufficient evidence of the 
diagnosis of cancer.  A physician’s report of a positive 



beryllium lymphocyte proliferation test of lung lavage 
cells showing abnormal findings is sufficient evidence of 
the diagnosis of beryllium sensitivity.

(2)  Is the physician’s opinion rationalized?  The term 
“rationalized” means that the statements of the physician 
are supported by an explanation of how his or her 
conclusions are reached.  This explanation and discussion 
are what constitutes medical rationale.  This is of 
particular importance when there is a complex medical issue 
or when there are conflicting medical opinions in the case 
file.

(3)  Is the physician’s opinion based upon a complete and 
accurate medical and factual history?  For example, a 
physician opined that his patient’s lung cancer is related 
to exposure to diesel engine exhaust.  This doctor’s 
opinion has less probative value if the doctor erroneously 
cites an incorrect date of diagnosis or exposure date.  

(4)  Is the physician a specialist in the appropriate 
field?  The physician's qualifications will have a bearing 
on the probative value of his or her opinion.  For example, 
if a general practitioner has a patient with rest tremors, 
balance problems and muscle rigidity, a diagnosis of 
alcohol abuse with dehydration may seem reasonable. 
 However, if a conflicting report is received from a board-
certified neurologist diagnosing Parkinson’s disease based 
on the same symptoms, it would carry greater weight because 
a neurologist is an expert on neurological disorders.  This 
is particularly true for an illness like Parkinson’s 
disease that cannot be confirmed by an objective laboratory 
test.

(5)  Is the physician’s opinion consistent with the 
findings?  A physician’s preoperative opinion that a 
patient has cancer is of little probative value if the 
pathology report of a tumor biopsy shows no malignancy. 

7.   Using Death Certificate to Establish Diagnosis.  A death 
certificate signed by a physician may be used to establish a 
diagnosis of cancer if the following actions have failed to produce 
viable medical evidence: 

a.   Claimant Advised.  The CE must advise the claimant in writing of 
the medical evidence necessary to establish a diagnosis of cancer and 
grant him or her the opportunity to submit all available medical 
records.  This letter must address the specific documents that are 
missing and explain the specific types of records needed. 

b.   Additional Medical Development.  If the claimant cannot secure 
medical records, the CE must contact potential sources of medical 
information, such as doctors’ offices, hospitals, clinics, nursing 
facilities, or laboratories, to determine whether any records exist 



which could establish a diagnosis.  The CE requests, either in 
writing or by telephone, any medical records and reports that may 
include a diagnosis (i.e., pathology report, autopsy report, 
physicians’ reports, lab results, medical payments, hospitalization, 
surgeries, initial examinations, referrals, etc).  Any contact with a 
medical facility must be documented in the case file or ECMS even if 
the outcome is not positive. 

In most cases, a death certificate must be signed by a physician to 
be accepted as medical evidence. However, if the death certificate 
lists the name of the physician as the certifier, but is not signed, 
this is still acceptable if the death certificate is signed by 
another official attesting to its truthfulness. 

Some states have implemented electronic upload of death certificates. 
A death certificate may be used to establish a diagnosis of cancer if 
it listed the physician as the certifier along with a license number 
and an electronic signature. 

Nothing in this section should be interpreted as limiting the use of 
a death certificate for other purposes, such as evidence of the cause 
of death under Part E.

8.   Using Affidavits to Establish Date of Diagnosis.  While an 
affidavit cannot be used to establish a medical diagnosis, it can be 
used to establish a date of diagnosis after the CE has made a 
reasonable effort to establish the date of diagnosis from the medical 
records.  CE actions should include the following:  

a.   Advice to Claimant.  The claimant must be advised in writing 
that medical evidence (i.e., pathology report, autopsy report, 
physician’s reports) should be submitted to establish a date of 
diagnosis. 

b.              Additional Medical Development.  If the claimant and 
the CE cannot obtain medical evidence to establish the date of 
diagnosis, the CE must request copies of affidavits from those in a 
position to know the former worker’s condition during the illness. 
 For example, a home health nurse or relative who provided care to 
the employee may provide an affidavit.

c.              Death Certificate.  If reliable affidavits are not 
received, then the CE may use the date of diagnosis or date of death 
from the death certificate.

d.              Medical Review.  If an affidavit reveals evidence of 
a medical condition, but no physician’s diagnosis is contained in the 
file, the case may be forwarded to either the DMC or to an outside 
physician for review and possible confirmation of a diagnosis.

9.   Reviews by District Medical Consultant (DMC).   A DMC plays a 
vital role in resolving medical issues by evaluating medical evidence 
and rendering independent medical opinions. The DMC is crucial in 
cases where the employee is deceased and the medical records are 
minimal or inconclusive. Some other examples of DMC services include 



the following: 

a.   Clarification and confirmation of diagnosis if the evidence is 
inconclusive. 

b.   Opinion about consequential injuries or surgical procedures to 
determine coverage under the Act.

c.   Opinion on the appropriateness of medical treatment.

d.   Opinion on causation under Part E from a medical standpoint.

e.   Opinion regarding the onset and period of illness-related 
disability for a wage-loss claim.

f.   Opinion on impairment if the employee elects to have a DMC 
perform the rating.  

g.   DMC may interpret and clarify other physicians’ reports, test 
results or technical language in complex cases or cases where the 
attending physician is deceased. 

10.  Role of CE in DMC Referrals. The CE maintains responsibility for 
the case and uses the services of the DMC only for direction and 
clarification. Under Part E, the CE must have fully evaluated toxic 
exposure including the use of Site Exposure Matrix (SEM) or referral 
to Industrial Hygienist (IH) prior to DMC referral.      

a.   CE determines when a DMC referral is required. 

(1)  The following are some examples of when a DMC referral 
may be required:

(a)  The CE is unable to conclude whether pre-1993 
medical evidence is sufficient to diagnose chronic 
beryllium disease.

(b)  Medical tests are submitted which do not provide 
clear diagnosis or interpretation (e.g., an LPT that 
does not clearly state that the test is positive or 
negative).  

(c)  It is unclear if a medical condition not shown on 
the death certificate was a significant factor in 
causing, contributing to or aggravating an employee’s 
death.  For example, an employee dies of a heart 
condition, but the covered condition claimed by a 
survivor was asbestosis.

(d)  To determine if the confirmed exposure to a toxic 
substance is linked to the illness claimed by the 
employee.  

     (2)  The followings are examples of when a DMC referral 
may not be necessary:

(a)  The CE determines other action, such as 
requesting additional records from the claimant or 
treating physician, may be more appropriate. In most 



cases, a DMC referral is not necessary if the treating 
physician with the proper expertise provides plausible 
medical evidence that is well rationalized. 

(b)  The CE determines that additional evidence 
relevant to the DMC referral might be available 
through an Occupational History Interview or Document 
Acquisition Request.  Once the relevant evidence is 
reviewed, a DMC referral may not be necessary, e.g., 
when there is no evidence of exposure to a toxic 
substance.

     b.   Referral to DMC.  When referring a case to a DMC, the CE must 
provide the following to the Medical Scheduler as a complete package:

(1)  A Medical Consultant Referral Form (Exhibit 1). The CE 
completes the entire form (except the name and address of 
the DMC, which the Medical Scheduler enters), signs it and 
places it on the front of the referral package. It is 
crucial that the CE selects the most appropriate preferred 
medical specialty to perform the review. The CE considers 
the following in determining the preferred medical 
specialty:

(a)         Causation questions are usually best 
handled by occupational medicine specialists. 
Occupational medical specialists can also evaluate the 
diagnosis and treatment of occupational lung 
conditions, i.e. asbestosis, silicosis, CBD, 
pneumoconiosis, and COPD.

(b)  Diagnosis or treatment questions are usually best 
handled by medical specialists for the condition or 
procedure being considered. Selecting 
generalist/internal medicine/family practice is 
appropriate if the condition involves a medical 
specialty not listed on the referral form. For 
example, heart problem, kidney problem or bone and 
joint problem should be directed to a generalist.   

(c)  Impairment questions are best performed by 
specialists with specific impairment experience for 
the particular organ system. 

(2)  A Statement of Accepted Facts (SOAF) (Exhibit 2), 
which is a narrative summary of the factual findings in a 
case.  It must include: 

(a)  Identifying information, including the claimant’s 
name, case file number and relevant personal 
information (e.g., date of birth, date of death, etc).

(b)  A description of the medical evidence, including 
any accepted conditions or other diagnosed medical 



conditions.  Medical information in the case file that 
is not relevant to the referral need not be reiterated 
in the SOAF.

(c)  A detailed description of the claimant’s 
employment history and exposure data including any 
relevant information from Site Exposure Matrices (SEM) 
and opinion from the industrial hygienist (IH) 
referral. 

(i)   Where the employee worked, dates of 
employment, and his or her job title and duties 
if relevant to the referral.

(ii)  Any exposure of the employee to toxic 
substances that are linked to the claimed medical 
condition.  

(iii) Information about the nature, extent and 
duration of exposure.  

(iv)  Job descriptions or industrial hygiene 
records, if available.  If not, data from the 
United States Department of Labor, Bureau of 
Labor Statistics, Occupational Outlook Handbook, 
found on the internet at: 
http://www.bls.gov/search/ooh.asp?ct=OOH

For example, using this site the CE might state, 
“The DOL Bureau of Labor Statistics has found 
that the job of Boilermakers and boilermaker 
mechanics is to make, install, and repair 
boilers, vats, and other large vessels that hold 
liquids and gases.  Boilers supply steam to drive 
huge turbines in electric power plants and to 
provide heat and power in buildings, factories, 
and ships.”

(d) General Requirements for SOAF:

(i) All evidence on which the SOAF is based must 
be part of the case record.  The CE may not make 
findings based on undocumented evidence. 

(ii) Facts must be complete and correctly 
stated.  Omission of a critical fact or incorrect 
statement diminishes the validity of a medical 
opinion.  

(iii) Facts must be specific as to time of 
occurrence.  Whenever possible, workplace factors 
should be quantified so the physician can 
correlate the exposure with medical or scientific 
data on causality.

Quantification might include levels of exposure, 

http://www.bls.gov/search/ooh.asp?ct=OOH


concentrations of asbestos fibers in the air, 
levels of noxious substances, the (approximate) 
number of times exposed, etc.  Terms such as 
light, heavy, undue, severe, and abnormal should 
be avoided, since they are subject to great 
differences of interpretation.

(iv) Facts must be clearly stated.  Simple words 
and direct statements reduce the potential for 
ambiguity or misinterpretation.  Use of legal 
terms and program jargon should be avoided. 

(v) Facts must be presented in an orderly manner, 
and grouped chronologically within sections 
relating to employment, exposures, and medical 
conditions.

(3)  List of Questions for the DMC to address. (See Exhibit 
#3 for example)  

(a)  For referrals under Part B, questions should be 
specific to each statutory requirement for any of the 
compensable occupational illnesses. 

(b)  The CE must limit the questions to those that 
address the particular issue or problem for which 
clarification is required.  Questions must be 
specific. 

For example, in a pre-1993 CBD claim, a general 
question is, “Based upon your review of the enclosed 
medical evidence, do you feel that the claimant had 
CBD?”  A specific question is, “Does the x-ray show 
characteristic abnormalities consistent with CBD?”  

(c)  For referrals under Part E, questions should 
identify the standard of proof required. 

For example, rather than ask “Was asbestosis a cause 
of death?” the CE asks, “Is it at least as likely as 
not that asbestosis was a significant factor in 
causing, contributing to or aggravating the employee’s 
death?” 

(d) The CE is not to rely upon the DMC for any non-
medical issues, for example requesting legal 
conclusions (e.g., whether the employee has cancer as 
defined by the EEOICPA).    

(4)  A Form OWCP-1500 (Health Insurance Claim Form), 
completed as outlined:

The CE or Medical Scheduler initially completes the 
following portions of Form OWCP-1500:  Employee’s name, 
address, date of birth, sex and SSN.  (If the employee is 
deceased, the address section does not need to be 



completed). Section 24C (type of service) and 24E 
(diagnosis code) must both be completed with a “1.” The CE 
or Medical Scheduler must also enter an ICD-9 code in 
section 21 and a procedure code in section 24D. Exhibit 4 
provides a list of ICD-9 codes and procedure codes that 
correspond to the type of medical service requested. For 
example, if the OWCP-1500 is for payment of a DMC file 
review for impairment, the CE enters ICD-9 code V49.8 in 
section 21 and procedure code FR004 in section 24D.

The DMC completes sections 24 A, F, G; 25; 28; 30; 31 and 
33 and signs the bill.  The completed form is given to the 
Medical Scheduler. 

     c.   Post Referral to DMC.  The Medical Scheduler advises the CE 
via email that the case has been sent to the DMC. The CE continues to 
monitor and track the file after the request has been sent to the 
DMC. 

         (1)  If the DMC identifies exposure issues that require further 
development before he or she can render a medical opinion, 
the DMC must contact the Medical Scheduler within 7 days of 
receipt of the referral package.  The Medical Scheduler 
advises the CE and the CE supervisor. 

         The CE and the supervisor evaluates the exposure issue as noted 
by the DMC to determine if the CE can pursue further 
exposure development or if an IH referral is warranted.

     After development, the Medical Scheduler submits the IH 
report or additional exposure information to the same DMC 
to proceed with the medical evaluation. Once the issue has 
been resolved, the DMC has 21 days to return a completed 
report accompanied by a bill to the Medical Scheduler. If 
the DMC has further questions or is unable to proceed with 
rendering a medical opinion, the DMC must contact the 
Medical Scheduler. 

          (2)  If the CE does not receive the medical report from the DMC 
within 30 days from the date of the completed referral, the 
CE notifies the Medical Scheduler, who follows up with a 
phone call to the DMC.

(3)  Once the medical report and completed OWCP-1500 is 
received from the DMC, the CE reviews it for accuracy and 
completeness.  The review should include the DMC’s 
interpretation of test results, evaluation of medical 
reports submitted for review, answers to each question 
posed, and the DMC’s rationale showing how his or her 
opinion is supported by the evidence in the file. The CE 
also reviews the OWCP-1500 to ensure that fees charged are 
appropriate to the services performed. The basic fee for 
file review and narrative medical report is $300 per hour. 



DEEOIC has established $2,400 as limits for a file review. 
If a bill for medical file review is over $2,400, the CE 
must advise the District Director.  

     (a)  If the medical report and OWCP-1500 are 
accurate, appropriate and complete, the CE contacts 
the Medical Scheduler to authorize payment of the 
medical bill no later than the next business day.  

          (b)  If the report and OWCP-1500 are not accurate, 
appropriate or complete, the CE determines whether a 
telephone call to the DMC can resolve the deficiency. 
If not, the CE notifies the Medical Scheduler by memo 
or email, indicating the discrepancies or 
deficiencies.  If necessary, the Medical Scheduler 
notifies the DMC and requests an addendum report 
and/or clarification of the fees charged.

d.   ECMS.  To ensure prompt payment of all physician referral bills 
(i.e. DMC, second opinion, referee or expert medical bills), ECMS 
must also be updated to set up the "prior approval" process through 
the medical bill processing agent (BPA). The CE enters the prior 
approval as if entering a new medical condition.  The following 
fields in ECMS are required:

(1)  Condition Type – Select ‘PA’, for prior approval

(2)  ICD-9 Code – Enter the ICD-9 code that corresponds to 
the type of medical bill to be paid. The ICD-9 code entered 
in ECMS must match the ICD-9 code in the OWCP-1500 as 
specified in paragraph 10b(4). See Exhibit 4 for a list of 
ICD-9 codes.

(3)  Status Effective Date - Enter the date of the physcial 
examination or the date of referral for file review.

(4)  Eligibility End Date - Enter the date of the physcial 
examination for second/referee/expert opinions, or the date 
the DMC’s response.

(5)  Medical Condition Status – Change the medical 
condition status to ‘A’.

e.   Request for Report.  If the claimant requests a copy of the 
DMC’s report, the CE provides a copy of the report with a cover 
letter, which includes a disclaimer paragraph. For example, “Attached 
is a copy of the medical report that you requested.  Please be 
advised that {Enter the DMC’s name} is a medical consultant for the 
Department of Labor.  The Department of Labor will make the final 
decision in this claim.  Please do not contact {Enter the DMC’s name} 
regarding this report.  If you have additional evidence to submit in 
support of your claim or if you have any questions or concerns 
regarding this report, please contact me at {Enter the DO’s toll free 
number}.



f.   Advises the District Director or designee, through a CE or 
supervisor, of any problems with regards to the timeliness or quality 
of the DMC reports or complaints from the claimant. 

11.  Role of Medical Scheduler in DMC Referrals.  Each District 
Director designates a Medical Scheduler, who processes and tracks DMC 
referrals and ensures prompt payment of the bills. The following are 
the Medical Scheduler actions:

     a.   Returns any incomplete DMC package to the CE with a memo in 
the front of the file listing the information needed.

b.   If the DMC package is complete, emails designated National 
Office staff person on all referrals to an outside DMC. This email 
includes the employee’s name, file number and the preferred DMC 
medical specialty requested. To ensure equitable distribution of work 
among the DMCs, the designated National Office staff person chooses a 
DMC from a master list and emails the Medical Scheduler the name of 
the assigned DMC, mailing address, phone number and email address. 

c.   Compares the list of treating physicians shown on the   
Consultant Referral Form to the assigned DMC from the National 
Office.  If a DMC has been involved in the treatment of the claimant 
or if the DMC is not available to perform the review, the Medical 
Scheduler requests another DMC from the National Office. 

d.   Prepares a cover letter to the DMC after ensuring availability. 
The cover letter includes a description of the billing specifications 
(Exhibit 5).  If the package does not contain a Form OWCP-1500, the 
Medical Scheduler completes one as outlined above.  

e.   Sends a copy of the cover letter, Medical Consultant Referral 
form, SOAF, List of Questions, medical records and OWCP-1500 to the 
DMC, and retains a copy of the cover letter and Medical Consultant 
Referral form outside the case file for tracking purposes. 

If referral is to an internal DMC, the cover letter, Medical 
Consultant Referral form and copies of medical records need not be 
provided to the DMC.  Rather, the entire file can be routed to the 
internal DMC, who can respond to the list of questions submitted 
based on review of the original SOAF and records contained in the 
case file.

(1)  Includes an express mail envelope and air bill so that 
the external DMC can return the completed report and bill 
to the proper DO. 

f.   Notifies the CE via email once the package is mailed to the 
external DMC or the file is forwarded to an internal DMC.  

g.   Maintains a copy of the Form OWCP-1500 along with a copy of the 
medical report in a separate folder when the DMC responds within 30 
days. The original medical report and OWCP-1500 are forwarded to the 
CE for review and inclusion in the case file. 

     h.   Requests an addendum report if the CE cannot resolve 



deficiencies in the DMC report directly with the DMC. The second 
request to the DMC for an addendum report must include:

(1)  A cover letter to the DMC indicating the discrepancies 
as written by the CE.

(2)  Copies of all medical evidence (or the case file for 
internal DMC referrals).

(3)  The SOAF.

i.   Submits approved OWCP-1500 and a copy of the DMC report to the 
BPA for processing upon confirmation by the CE that the DMC report 
and OWCP-1500 are complete and accurate.  To ensure prompt payment of 
the medical bill, the Medical Scheduler or Fiscal Officer writes 
“Approved” in the top right hand corner of the OWCP-1500 with a 
signature and date in black ink. The OWCP-1500 must also be stamped 
PROMPT PAY in black ink, and the Prompt Pay date (date received in 
the DO plus 7 days) must be entered in block 11. The Medical 
Scheduler destroys the DMC report and OWCP-1500 once BPA has paid the 
bill.  

j.   Serves as the liaison between the DMC and DEEOIC claim staff. 
For example, if the DMC is unable to proceed with the medical review 
for any reason,(e.g., need for an IH referral, SOAF is incomplete, 
etc.), the DMC discusses the issue with the Medical Scheduler. The 
Medical Scheduler notifies the CE or the supervisor. 

k.   Notifies the District Director or assigned National Office staff 
person of any problems dealing with the DMC or a staff member of the 
DMC.

12.  Second Opinion Examinations.  Section 30.410 of the EEOICPA 
regulations states that:

OWCP sometimes needs a second opinion from a medical specialist.  The 
employee must submit to examination by a qualified physician who 
conforms to the standards regarding conflicts of interest adopted by 
OWCP as often and at such times and places as OWCP considers 
reasonably necessary.

To prevent conflicts of interest, a DMC cannot serve as a second 
opinion physician. The databases for DMCs and second opinion 
physicians are separate and distinct. 

a.   Role of the CE.  

(1)  Determines when a second opinion is necessary and 
indicates the specialty of the second opinion physician 
required and, if necessary, the time period within which 
the examination is to take place. 

(2)  Ensures that all necessary medical information is sent 
to the Medical Scheduler.  The same procedure for a 
referral to a DMC (see paragraph 10 above) including 
providing paperwork (Medical Consultant Referral Form, 



SOAF, OWCP-1500, etc.) and prompt payment of second opinion 
medical bills will be followed. The exception is that the 
Medical Scheduler must call the second opinion physician to 
schedule a timely appointment. In addition, section 21 of 
the OWCP-1500 must be entered with ICD-9 code V68.2 and 
section 24D must be entered with the procedure code SEP01 
for second opinion file review only or SEP02 for second 
opinion file review requiring physical examination (See 
Exhibit 4). 

(3)  Prepares a letter to the physician that lists the 
questions that he or she must specifically address. The CE 
must limit the questions to only those that address the 
particular issue or problem for which clarification is 
required. 

(4)  Calls the physician’s office to ensure that the 
claimant has attended the appointment.

(5)         Makes all required entries in ECMS for 
activities related to second opinion referrals (See 
paragraph 10d).

(6)  Advises the District Director or designee, through a 
CE or supervisor, of any problems with regards to the 
timeliness or quality of the medical reports or complaints 
from the claimant.

b.   Role of the Medical Scheduler.

(1)  Follows the same procedure for a referral to a DMC 
(see paragraph 11 above) for completing and providing 
paperwork including prompt payment of second opinion 
medical bills.  

(2)  Schedules the second opinion medical appointment in 
accordance with the CE’s request.

(a)         The Medical Scheduler must make the 
appointment within a reasonable amount of time after 
initially requested by the CE.  

(b)         If the CE indicates a certain period 
within which the examination is required, the Medical 
Scheduler contacts the physician to see if the 
deadline can be accommodated.  If not, another 
physician is selected, if possible.

(3)  Selects the physician through the ACS web portal 
http://owcpstaff.dol.acs-inc.com under Provider Search 
link. 

(a)  To allow for the rotation of physicians used for 
second opinions, the DO must develop and maintain an 
internal tracking system (e.g., a spreadsheet) that 
the Medical Scheduler can use to identify when a 

http://owcpstaff.dol.acs-inc.com/


particular physician last provided a second opinion.  
It should be possible to add contact information as 
well. 

If a physician subsequently states that he or she no 
longer wishes to be involved in the program, this 
information must be added to the system so the Medical 
Scheduler knows not to contact that physician. 

(b)  For jurisdictions that have small numbers of 
available physicians, it may be necessary to use the 
same second opinion physician on a more regular 
basis.  This is acceptable as long as the physician 
has not been involved with any medical examinations of 
the claimant.

(4)  Arranges for the examination within a reasonable 
distance from the residence of the employee, if possible.  
Unless unusual circumstances exist, the examination must be 
scheduled within 100 miles of the employee's residence.  A 
distance of 25 miles or less is preferable.  If extended 
travel is required, the arrangements and reimbursement are 
handled on a case by case basis.

(5)  Ensures that the physician is enrolled in the EEOICPA 
program.  A DEEOIC provider number is required before the 
physician can be paid.  If the physician does not have a 
DEEOIC provider number, the Medical Scheduler must include 
a copy of the Provider Enrollment Form OWCP-1168 and the 
complete provider package with the letter sent to the 
physician.  After the completed form is returned, the 
Medical Scheduler forwards it to the BPA, which provides 
the Medical Scheduler with a DEEOIC provider number for the 
physician.

(6)  Contacts the physician to make sure he or she is 
willing to accept the employee for evaluation and schedules 
an appointment. 

(7)  Notifies the claimant, in writing, of the second 
opinion examination. The claimant must be notified at least 
30 days prior to the scheduled appointment.

(8)  Forwards the Form OWCP-1500, cover letter describing 
the billing specifications (Exhibit 6), list of questions 
for the second opinion physician to address, SOAF and any 
medical documentation.  

(9)  Enters a call-up for the CE in ECMS for the date of 
the appointment so the CE can call the physician to 
determine if the employee attended the appointment. 

c.   Role of the District Director/Designee.

(1)         Evaluates complaints about specific physicians.



(2)         Evaluates and reviews medical evaluations 
$2,400 or higher.

(3)  Evaluates problems with the quality and timeliness of 
the physician’s reports.

(4) Determines whether a physician should be removed or 
added to the pool of physicians to be considered for future 
examinations. 

13.  Referee Specialist Examinations.  The same referral procedures 
are followed as a second opinion examination. However, section 21 of 
the OWCP-1500 must be entered with ICD-9 code V65.8 and section 24D 
must be entered with procedure code REF01 for referee referrals 
requiring only a file review or REFER for referee referrals requiring 
also a physical examination. 

a.   Regulatory Authority.  Section 30.411(b) of EEOICPA states that:

If a conflict exists between the medical opinion of the 
employee’s physician and the medical opinion of either a 
second opinion physician or an OWCP medical adviser or 
consultant, or a qualified physician submitting an 
impairment evaluation; the OWCP shall appoint a third 
physician qualified in the appropriate specialty who 
conforms to the standards regarding conflicts of interest 
adopted by OWCP to make an examination.  This is called a 
referee examination. 

In most instances, careful weighing of the medical evidence should 
allow for resolution of the issues without having to resort to a 
referee or "impartial" specialist.  However, where the weight of 
medical evidence is divided equally between the opinion of the 
treating doctor and that of the second opinion physician, a referee 
opinion must be obtained.

b.   Value of Report.  The probative value of the referee 
specialist's report, if sufficiently rationalized, is granted special 
weight.  Usually, the opinion of a referee specialist constitutes the 
greater weight of the medical evidence of record.

c.   Factors to Consider.  The CE/Medical Scheduler should consider 
the following points with respect to referee medical examinations:

(1)  A conflict of medical opinion must actually exist as 
determined by weighing the medical evidence.  The CE must 
decide the relative value of opposing opinions in the 
medical record by considering all factors, to include each 
physician’s specialty and qualifications, completeness and 
comprehensiveness of evaluations and rationale, and 
consistency of opinions.

(2)  The questions to the referee medical examiner must be 
case-specific.  Since this examination is made to resolve a 
particular conflict, the CE must ensure that the questions 



to the physician are sufficiently detailed and narrow to 
resolve the conflict.

(3)  The referee specialist's report, once received, must 
fulfill its intended purpose, i.e., it must resolve the 
conflict in medical opinion.  Therefore, the CE must ensure 
that the referee specialist's report is comprehensive, 
clear and definite; that it is based on accurate 
information; and that it is supported by sound and 
substantial medical reasoning. 

If the report is vague, speculative, or incomplete, or it 
does not contain sufficient rationale to justify the 
conclusion reached, it is the responsibility of the CE to 
secure a supplemental report from the referee specialist to 
correct the defect.  

(4)  If the referee specialist is unable or unwilling to 
provide a supplemental report, or if the supplemental 
report is still incomplete, vague, speculative or 
unjustified, the Medical Scheduler arranges for a second 
referee evaluation.  This measure is undertaken with care, 
since a premature or inappropriate second referee 
examination would defeat the intent of Section 30.411 and 
could lead to a suspicion that OWCP is "shopping" for a 
physician whose opinions it prefers.

14.  Failure to Undergo Medical Examination.  Under the following 
circumstances, the adjudication process may be suspended for failure 
to undergo a medical examination.

a.   Follow-up Action.  If the employee is to be examined as part of 
a second opinion or referee examination, the CE contacts the 
physician’s office on the date of the examination to confirm the 
employee kept his or her appointment.  If the employee was examined, 
the CE should expect a report within 30 days.  This guideline also 
applies if a case is referred for a file review.

b.   Failure to Appear.  If the physician’s office reports that the 
employee did not appear for his or her scheduled appointment, the 
employee and any representative should be contacted by a documented 
phone call or in writing to request an explanation.  If a reasonable 
explanation is provided, the CE re-schedules the examination, through 
the Medical Scheduler and sends written confirmation of the date, 
time and location of the rescheduled examination to the employee and 
representative, if any.

If the employee does not respond to the CE’s request for an 
explanation or if an explanation is provided and the CE determines 
good cause is not established, or if the employee fails to appear for 
the re-scheduled examination without good cause, the CE issues a 
letter advising the employee and representative that the issue to be 
resolved (i.e., adjudication of a consequential injury, request for 



surgery, medical supply, etc.) cannot be further adjudicated until 
the medical examination is completed.

The CE suspends any further action to adjudicate the outstanding 
issue until the employee agrees to undergo a medical examination. 
 This suspension does not affect the employee’s entitlement to 
ongoing benefits for other medical conditions and/or treatments which 
have been accepted in the case.

Exhibit 1: Medical Consultant Referral Form
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Exhibit 3: Sample Questions for DMC

Exhibit 4: ICD-9 Codes and Corresponding Procedure Codes

Exhibit 5: Sample Letter to District Medical Consultant

Exhibit 6: Sample Letter to Second Opinion/Referee Physician

2-0900 Eligibility Criteria for Cancer and Radiation

TABLE OF CONTENTS

Paragraph and Subject                Page  Date   Trans. No.

Chapter 2-0900 Eligibility Criteria for Cancer and Radiation

     Table of Contents . . . . . . .   i    01/10     10-07     

  1  Purpose and Scope . . . . . . .   1    01/10     10-07     

  2  Identifying a Claim for

       Cancer. . . . . . . . . . . .   1    01/10     10-07     

  3  Covered Cancers . . . . . . . .   1    01/10     10-07     

  4  Pre-Cancerous and Non-Malignant

       Conditions. . . . . . . . . .   5    01/10     10-07     

  5  Specified Cancers . . . . . . .   5    01/10     10-07     

  6  Non-SEC Cancers . . . . . . . .   6    01/10     10-07     

  7  Non-SEC Cancer and Dose

       Reconstruction. . . . . . . .   6    01/10     10-07     

8         Preparing Non-SEC Cancer Claim

  Files for Referral to NIOSH .   8    01/10     10-07

9         Preparing Amendments to NRSD      

  for Non-SEC Cancer Claims . .   10   01/10     10-07     

10    Cases Pended While at NIOSH . .   11   01/10     10-07

11    Cases Pulled While at NIOSH . .   11   01/10     10-07     

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/proceduremanualhtml/unifiedpm/Unifiedpm_part2/Chapter2-0800Exhibit6.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/proceduremanualhtml/unifiedpm/Unifiedpm_part2/Chapter2-0800Exhibit5.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/proceduremanualhtml/unifiedpm/Unifiedpm_part2/Chapter2-0800Exhibit4.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/proceduremanualhtml/unifiedpm/Unifiedpm_part2/Chapter2-0800Exhibit3.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/proceduremanualhtml/unifiedpm/Unifiedpm_part2/Chapter2-0800Exhibit2.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/proceduremanualhtml/unifiedpm/Unifiedpm_part2/Chapter2-0800Exhibit1.htm


12    NIOSH Actions . . . . . . . . .   13   01/10     10-07     

  13 Receipt of Dose Reconstruction

  Results from NIOSH. . . . . .   16   01/10     10-07     

  14 Review of Claim for Rework

  of Dose Reconstruction. . . .   19   01/10     10-07     

  15 Procedures for Requesting 

  Rework. . . . . . . . . . . .   25   01/10     10-07

  16 Reviews of Dose Reconstruction    29   01/10     10-07

  17 Proving Causation Between    

       Diagnosed Non-SEC Cancer and

       Covered Employment. . . . . .   31   01/10     10-07

  18 Calculation of PoC Using 

  NIOSH-IREP Computer Program .   35   01/10     10-07

  19 Establishing Causation for 

       Cancer under Part E . . . . .   39   01/10     10-07

Exhibits

  1  NIOSH Referral Summary

       Document (NRSD) . . . . . . .        01/10     10-07     

  2  Instructions for Completing

       the NRSD. . . . . . . . . . .        01/10     10-07

  3  Smoking History Request, 

       Form EE/EN-8. . . . . . . . .        01/10     10-07     

  4  Ethnicity Request,

       Form EE/EN-9. . . . . . . . .        01/10     10-07     

  5  NIOSH Referral Letter to

       Claimant. . . . . . . . . . .        01/10     10-07     

  6  Examples of Rework Request. . .            

7         Review of Dose Reconstruction 

  Letter to Claimant. . . . . .        01/10     10-07

  8  Primary Cancer Sites. . . . . .        01/10     10-07     

  9  HHS Chronic Lymphocytic 

       Leukemia Guideline Letter . .        01/10     10-07

  10 Glossary of ICD-9 Codes and



       Their Cancer Descriptions . .        01/10     10-07     

1.    Purpose and Scope.  This chapter discusses the procedures for 
determining whether an employee has been diagnosed with a covered 
cancer and the procedures for establishing causation as a result of 
exposure to radiation.

2.    Identifying a Claim for Cancer.  The Claims Examiner (CE) must 
first identify whether the claim is being made for cancer.  If Form 
EE-1 or Form EE-2 is marked for a cancer, then a cancer claim is 
established.  The claimant is expected to identify the specific type 
of diagnosed cancer on the claim form.

3.    Covered Cancers.  Energy Employees Occupational Illness 
Compensation Program Act (EEOICPA) regulations states that to 
establish a diagnosis of cancer, medical evidence must be presented 
which sets forth the diagnosis and the date of the diagnosis.  The CE 
must verify that sufficient medical evidence is submitted to 
substantiate a diagnosis of cancer.

a.              Diagnosis of Cancer.  The case record must include 
medical report from a qualified physician that lists a cancer 
diagnosis. The cancer diagnosis must be based on the following 
evidence:

(1)         Tissue examination is the most conclusive 
method for making a cancer diagnosis as it provides the 
physician with the following vital information regarding 
the tumor or lesion:

(a)  The tissue of origin (where the tumor or lesion 
originated); and

(b)  The benign, uncertain, or malignant status.  Only 
malignant (cancerous) tumors/lesions are addressed in 
this chapter. 

(2)  Tissue examinations are described by the following 
methods:

(a)  Pathology report (tissue has been removed from site);

(b)  Surgical pathology report (organ, tumor, or lesion has been 
surgically removed);

(c)  Autopsy report; or

(d)  Post-mortem examination report.

(3)  A diagnosis can sometimes be made based on one or more 
of the following methods which are listed in order of 
preference.  If the CE is unable to determine an 
affirmative diagnosis based on the medical evidence 
submitted, the case may be referred to a District Medical 
Consultant (DMC).



(a)  Cytology report describes cells obtained by 
scraping (e.g., from bone marrow), or by washing 
(e.g., fluid from lungs).  An examination conducted by 
one of these cytology methods is generally less 
conclusive than tissue examination because the 
organization and extent of the tumor may not be as 
apparent.  A positive cytology report would be a basis 
for further tests.

(b)  Imaging (e.g., X-ray, CAT Scan, MRI) are the 
least specific type of tests in the diagnosis of 
cancer.  Generally, X-rays are used as a basis for 
further tests.  Radiology tests are extremely 
beneficial in determining the spread of cancer and/or 
determining the effects of cancer treatments.

(4)  If the employee is deceased and none of the tests 
listed above were done, a survivor’s claim will likely be 
based on official documents.  In this situation the CE must 
attempt to obtain the documents listed below.  Referral to 
a DMC should be made only if the CE is unable to determine 
an affirmative diagnosis.

(a)  Hospital admission/discharge reports or 
physician’s reports describing the tumor;

(b)  Hospice records;

(c)  If all efforts to obtain additional documents 
fail, a death certificate signed by a physician may be 
used to establish a cancer diagnosis. However, a death 
certificate alone should be used only as a last 
resort.  

b.   Diagnosis of Multiple Primary Cancers.

(1)  If more than one primary cancer is identified in the 
medical evidence in the same organ with the same diagnosis 
date and the cancers are classified as the same type of 
cancer, all of the identified cancers are to be considered 
as only one primary cancer.

For example, if three biopsies are taken from the left 
breast on the same date and all are listed as infiltrating 
ductal carcinomas, the biopsies are to be considered as 
indicating only one primary cancer of the left breast.

However, if biopsies taken from the left breast on the same 
date indicate a lobular carcinoma and an infiltrating 
ductal carcinoma, these cancers are considered as two 
primary cancers, since the cancer types are different.

If a physician clearly notes that there are two (or more) 
separate primary cancers, the physician’s interpretation 
prevails whether or not a pathology report confirms 



multiple primary cancers.

(2)  The above guidance applies only to multiple primary 
cancers of the same type in an organ.  Situations involving 
bilateral organs are more complicated.  Bilateral organs 
include the lungs, kidneys, adrenals, ovaries, and testes.  

Biopsies taken from the left and right lungs might indicate 
the same type of cancer, e.g., non-small cell 
adenocarcinoma, in the right and left lungs.  While one 
cancer may actually be metastatic from the other lung, 
without any indication in the pathology report or other 
medical evidence, it would be impossible to determine 
whether these two adenocarcinomas are two primary cancers 
or just one cancer. 

Cases involving primary cancers identified in bilateral 
organs and classified as the same type of cancer should be 
referred to an oncologist DMC for review.  

If biopsies identify two different cancers, e.g., a non-
small cell adenocarcinoma in the right lung and an oat cell 
carcinoma in the left lung, these two carcinomas should be 
considered as separate primary cancers.

c.   Date of Diagnosis.  The date of initial diagnosis is required in 
any claim for cancer.  The date of diagnosis is also a critical 
element used in the Interactive Radio-Epidemiological Program (IREP) 
for calculating the probability of causation (PoC).  The employee’s 
occupational exposure to radiation must be before the initial date of 
diagnosis for cancer in order for it to be compensable under Part B.  
While the date of diagnosis may be noted on Form EE-1 or Form EE-2, 
the CE must independently review all of the medical evidence 
submitted in a claim package to determine the earliest date of cancer 
diagnosis.

(1)  When using a pathology report to determine the date of 
diagnosis, the date that the tissue is obtained should be 
used as the date of diagnosis. The pathology report must be 
signed by a physician.    

(2)  In certain claim situations, the CE will have to use 
reasonable discretion in the type of evidence that will be 
used to accept the date of diagnosis.  For example, if the 
employee is deceased, and the only documentation available 
to support the diagnosis of cancer is the employee’s death 
certificate signed by a physician, the CE may accept 
affidavits from survivor(s) and/or other individuals to 
establish that the cancer was diagnosed subsequent to the 
employee’s initial exposure to radiation.

For example, a home health nurse might indicate in an 
affidavit his or her knowledge that on a specified date, a 
physician made a diagnosis of the employee’s condition, as 



well as the circumstances under which he or she acquired 
such knowledge.  However, affidavits may not be used to 
establish the medical diagnosis itself, only the date of 
diagnosis.

d.   Deficiency in Medical Evidence.  The CE must advise the claimant 
of any deficiency in medical evidence and allow the claimant a period 
of up to 60 days to submit additional medical evidence. 

4.   Pre-Cancerous and Non-Malignant Conditions.  With the types of 
diagnostic methods described above, some conditions, which could 
develop into cancer if left untreated, are being diagnosed and 
treated in the very early stages of development.  If the medical 
evidence provided by the claimant establishes a diagnosis which 
demonstrates the condition is in a pre-cancerous stage of development 
or is non-malignant, the condition is not covered under this chapter 
and would not be covered under Part B. However, the CE may still need 
to develop for benefits under Part E for causal relationship between 
the pre-cancerous conditions or non-malignant conditions and toxic 
exposure. 

5.   Specified Cancers.  Members of the Special Exposure Cohort (SEC) 
who are diagnosed with any of the 22 specified cancers are eligible 
for benefits without the need for a dose reconstruction. Eligible 
members of a SEC class have a presumption that the diagnosed 
specified cancer was caused by eligible SEC employment. 

Meeting the criteria of the SEC does not guarantee survivor 
compensation under Part E. Under Part E, the evidence must also 
establish that the covered cancer caused, contributed to, or 
aggravated the death of the employee. 

6.   Non-SEC Cancers.  Any primary cancer that cannot be considered 
as a specified cancer for a SEC claim is considered a non-SEC cancer. 
A primary cancer incurred by an employee at a non-SEC site is also 
considered a non-SEC cancer. In some cases, a cancer is identified by 
its secondary site because the primary site is unknown. In these 
cases, the primary site must be established by inference (see 
paragraph 17e). If the primary site that was established by inference 
is not considered a specified cancer, it is also considered a non-SEC 
cancer.  

7.   Non-SEC Cancer and Dose Reconstruction. Once the CE has 
determined that the employee has a diagnosed non-SEC cancer (other 
than chronic lymphocytic leukemia (CLL))and covered employment, the 
claim must be referred to the National Institute for Occupational 
Safety and Health (NIOSH) for a dose reconstruction to determine the 
PoC between the diagnosed non-SEC cancer and the dose potentially 
received during the covered employment. If CLL is the only diagnosed 
cancer, the CE does not send the case to NIOSH because NIOSH has 
identified CLL as a non-radiogenic cancer. However, the CE must still 
develop CLL for toxic substance exposure if there is a claim under 
Part E. Refer to paragraph 17i for further handling. 



a.   Claimant Not SEC Member.  When a claim is filed based on SEC 
membership but the employee is not a SEC member (i.e. the employment 
was outside the designated SEC time period or the employee did not 
work the necessary workdays at the SEC site), the CE must forward the 
claim to NIOSH for dose reconstruction, as long as the employee was 
diagnosed with a cancer and has confirmed covered employment. 

b.   SEC Case with Award.  For any SEC cases where an award has been 
made for a specified cancer, any non-SEC cancers for the case must be 
forwarded to NIOSH for dose reconstruction to determine eligibility 
for medical benefits. In these SEC cases, all cancers must be listed 
on the NIOSH Referral Summary Document (NRSD), including the 
specified cancer(s). 

(1)  An exception to this rule includes those SEC claims 
where a primary cancer which is not a specified cancer 
metastasizes to a secondary cancer site that is considered 
a specified cancer. For instance, prostate cancer (non-
specified cancer) metastasizes to secondary bone cancer 
(specified cancer). If the bone cancer is accepted as a 
specified cancer under the SEC provision, both primary and 
secondary cancers (prostate and bone cancer) are accepted 
for medical benefits under Part B. However, per regulation 
20 C.F.R. § 30.400, “payment for medical treatment of the 
underlying primary cancer…does not constitute a 
determination by OWCP that the primary cancer is a covered 
illness under Part E of the EEOICPA.” As such, it may be 
necessary for the CE to refer the prostate cancer to NIOSH 
for dose reconstruction to determine eligibility for 
benefits under Part E for prostate cancer. In this 
situation, since the bone cancer is a secondary cancer with 
known primary site (prostate), it is not included in the 
NIOSH NRSD for dose reconstruction.     

c.   Multiple Skin Cancers.  When a claimant provides evidence that 
the covered employee had a relatively large number of skin cancers, 
the CE will proceed as follows.

(1)  Each malignant skin neoplasm (e.g., basal or squamous 
cell cancer) will be considered as a separate primary 
cancer, unless it is noted in the medical record that the 
neoplasm is a metastatic lesion.  

(2)  For NIOSH dose calculations, the date of diagnosis and 
the location (e.g. arm, neck, back) of the skin cancer are 
important and should be indicated in the medical section of 
the NRSD.

d.   Multiple Primary Cancers for Other Organs/Locations.  If more 
than one primary cancer location is identified for an organ in the 
medical records (e.g., multiple sites of primary cancer in the lung), 
the CE should note that fact in the medical section of the NRSD, 
including the cancer locations within the organ and the diagnosis 



date.  NIOSH will perform dose calculations for each primary cancer 
site in a specific organ.  When NIOSH reports the dose reconstruction 
results, the CE will calculate PoC values for each of the primary 
cancers in that organ.

8.   Preparing Non-SEC Cancer Claim Files for Referral to NIOSH. This 
preparation includes completion of a NIOSH Referral Summary Document 
(NRSD).  The NRSD (Exhibit 1) is a tabular form containing the 
medical and employment information accepted by the CE as factual.  
This form provides NIOSH with the necessary information to proceed 
with the dose reconstruction process.

a.   Instructions.  Step-by-step instructions for completing the NRSD 
are included in Exhibit 2. Only the NRSD is approved for use in 
submitting a case to NIOSH.  

b.   Smoking History.  The employee’s smoking history is required for 
cases that include primary lung cancer (including primary trachea, 
bronchus, and lung) or for secondary cancer with an unknown primary 
cancer that includes lung cancer as a possible primary cancer.

(1)  The method used to gather smoking history is Form 
EE/EN-8 (Exhibit 3). 

(2)  Upon receipt of the information from the claimant, 
indicate the smoking level (at the time of cancer 
diagnosis) using the designations shown in the NRSD.  If 
the case evidence contradicts information obtained on the 
questionnaire, the CE should clarify the discrepancy with 
the claimant prior to referral to NIOSH.

(3)  If the claimant does not return the initial 
questionnaire within 30 days, the CE must send a follow-up 
letter advising that the questionnaire must be returned 
within the next 30 days or the case will be 
administratively closed.  After a total of 60 days has 
elapsed, the CE informs the claimant by letter that the 
case will be administratively closed under Part B. The case 
may still be developed for causation based on toxic 
substance exposure under Part E.  

(a)  If the CE can obtain the relevant information 
from the employee’s medical records or Document 
Acquisition Request (DAR), the NRSD may be completed 
using that information and forwarded to NIOSH with an 
explanation of where the information was acquired. 

c.   Ethnicity.  Employee’s ethnicity is required for skin cancer 
cases.

(1)  The method used to gather this information is Form 
EE/EN-9 (Exhibit 4). 

(2)  Upon receipt of the information from the claimant, 
indicate the ethnicity using the designations shown in the 



NRSD.  

(3)  If the initial questionnaire is not returned by the 
claimant within 30 days, the CE must send a follow-up 
letter advising that the questionnaire must be returned 
within the next 30 days or the case will be 
administratively closed.  After a total of 60 days has 
elapsed, the CE informs the claimant by letter that the 
case will be administratively closed.  

If the CE can obtain the relevant information from the 
employee’s medical records or DAR, the NRSD may be 
completed using that information, and forwarded to NIOSH 
with an explanation of where the information was acquired.

d.   Case Referred to NIOSH.

(1)  The evidence in file must support any finding made by 
the CE and documented in the NRSD. The CE must make a copy 
of the NRSD and place it in the case file.  

(2)  A copy of the entire case file is forwarded with the 
NRSD to NIOSH.   

(3)  The CE advises the claimant in writing that the case 
has been sent to NIOSH for dose reconstruction (Exhibit 5).

9.   Preparing Amendments to NRSD for Non-SEC Cancer Claims.  
Sometimes CEs obtain additional information on a case after it has 
been referred to NIOSH but before the completion of the dose 
reconstruction.  This includes new information related to the 
employee’s employment, new medical condition(s), or other survivor-
related information.     

When new information become available, this information must be 
forwarded to NIOSH so it is available for dose reconstruction.  The 
CE must include the portion of the NRSD that has changed based on new 
evidence reviewed by the District Office (DO).  Mark “Amendment” on 
the top of the NRSD and include the employee's name, DOL case number, 
NIOSH tracking number, and DOL Information (including the Senior CE 
or journey level CE’s signature).  The CE clearly identifies and 
separates any “Amendment” NRSDs from NRSDs that are submitted with 
the DO’s weekly package to NIOSH.  

a.   NIOSH Reports.  NIOSH provides weekly reports to the DOs listing 
the cases for which the NIOSH contractor started performing dose 
calculations in the past week.  The CE responsible for the case(s) 
listed on the report must review the information in the case file 
against the information sent to NIOSH in the NRSD.  Any revisions to 
information contained in the original NRSD must be forwarded to NIOSH 
using an amended NRSD.  This will allow NIOSH to use the correct 
information in its dose reconstruction.

b.   “Supplement” NRSD.  If the CE needs to submit additional 



evidence to NIOSH, such as additional medical information for the 
same reported cancer, this must be submitted using a NRSD with 
“Supplement” marked, and only the DOL case number, NIOSH tracking 
number, and employee’s name need be included. A supplemental NRSD 
should be used only for a submission that does not change the 
original information in the NRSD. Clearly mark any supplemental 
packages and separate them from NRSDs that are submitted with the 
DO’s weekly package to NIOSH.  
10.  Cases Pended While at NIOSH.  During the dose reconstruction 
process, NIOSH may place a case in a “pend status” for technical 
reasons. Examples may include: the addition of time to a facility’s 
covered period; a technical dose reconstruction issue for a facility; 
or a change to a site profile, based on the identification of 
additional dose data.

Placement in pend status does not stop the dose reconstruction 
process, but may delay completion of the dose reconstruction.  
Placing a case in a pend status alerts the NIOSH staff that 
clarification is needed on a specific issue that may affect the dose 
reconstruction. DOL is not necessarily notified of a case placed in 
pend status for technical reasons or when these issues are resolved. 
   

11.  Cases Pulled While at NIOSH.  During the dose reconstruction 
process, it may be necessary for NIOSH to contact the CE to resolve a 
discrepancy, or request clarification.  Normally this contact is via 
e-mail or telephone.  All contact from NIOSH is to be handled as 
quickly as possible, and a response provided within three working 
days.  If the question cannot be answered without further 
development, the CE advises NIOSH of the steps being taken and an 
approximate time frame for completion. 

In cases where further development is needed as determined by NIOSH 
or DOL, NIOSH pulls the case from the dose reconstruction process and 
advises the CE by email. NIOSH may also pull a case to allow DOL to 
determine if a case can be accepted under a SEC class.  Since a 
pulled case stops the dose reconstruction process, the CE must 
proactively develop the case so the dose reconstruction process can 
proceed or a decision can be rendered on a SEC case.  

a.   Cases Pulled by DOL.  When DOL determines that further 
development is needed before a dose reconstruction can proceed, the 
supervisor, Senior CE (or journey level CE), or DO NIOSH liaison 
sends an e-mail (with copies to the other two DO staff) to the NIOSH 
Public Health Advisor (PHA) with a request that NIOSH pull the case 
status while DOL develops the case for additional information. The CE 
must advise the claimant in writing when a case is pulled by DOL from 
the dose reconstruction process. 

(1)  The e-mail briefly explains the specific information 
the DO is attempting to clarify or obtain, e.g., 
employment, medical, smoking or race/ethnicity 



questionnaire, etc.

(2)     On receipt of the development information, DOL 
staff notifies the appropriate NIOSH PHA (with copies to 
the other two DO staff) by e-mail of the resolution of the 
issue and requests that the case be removed from pulled 
status.  The DO must also prepare and forward, as 
necessary, an amended NRSD containing the new information. 
The CE must also advise the claimant in writing that the 
case is removed from pulled status and dose reconstruction 
may proceed. 

b.   Cases Pulled Due to SEC. NIOSH may identify cases submitted for 
dose reconstruction that should be considered for inclusion in a SEC 
class, typically when a new SEC class is designated. NIOSH pulls 
these cases from the dose reconstruction process and returns these 
cases with the dose reconstruction analysis records in the form of a 
CD to the appropriate district office for further development. NIOSH 
also sends a letter advising the claimant that his or her claim is 
being returned to DOL for adjudication. 

If DOL identifies a case that qualifies under the SEC provision but 
was not pulled by NIOSH from the dose reconstruction process, the CE, 
through the Senior CE (SrCE) or journey level CE, notifies the 
appropriate NIOSH PHA via e mail to return the dose reconstruction 
analysis records for further development.  In these cases, the CE 
will send a letter to the claimant advising that the case is pulled 
from the dose reconstruction process for evaluation under the SEC 
provision.  

If it is determined that the case does not qualify for the SEC class, 
the CE, through the SrCE or journey level CE, notifies the 
appropriate NIOSH PHA via e-mail to proceed with the dose 
reconstruction. The CE prints a copy of the “sent” e-mail for 
inclusion in the case file. The e-mail includes a brief statement 
explaining why the case should proceed with dose reconstruction, 
e.g., non-specified cancer, insufficient latency period or does not 
meet the 250-work-day requirement.  In addition, the CE notifies the 
claimant by letter that the case is returned to NIOSH for dose 
reconstruction and the reason(s) it does not qualify for the SEC 
class.  The CE also sends a copy of this letter to NIOSH. 

12.  NIOSH Actions.  Upon receipt of a claims package from DOL, NIOSH 
takes several actions to determine the employee’s radiation dose.

a.   Request DOE Records.  These records will include radiation dose 
monitoring and radiation exposures associated with the employment 
history.

b.   Interview the Claimant(s).  The purpose of the interview(s), 
also known as the Computer Assisted Telephone Interview (CATI), is to 
identify any additional relevant information on employment history 
and develop detailed information on work tasks and radiological 



exposures.

c.   Apply Dose Reconstruction Methods.  This allows NIOSH to 
estimate radiation doses for workers seeking compensation for cancer 
who were not monitored or inadequately monitored, or whose records 
are missing or incomplete for exposure to radiation at a Department 
of Energy (DOE) or Atomic Weapons Employer (AWE) facility.

d.   Conduct Closing Interview.  After providing the claimant with a 
copy of a draft dose reconstruction report, NIOSH conducts a closing 
interview with the claimant to review the dose reconstruction results 
and the basis upon which the results were calculated.  This is the 
claimant’s final opportunity during the dose reconstruction process 
to correct or provide additional information that may affect the dose 
reconstruction.

e.   Obtain Signature on Form OCAS-1.  Subject to any additional 
information provided by the claimant, the claimant is required to 
sign and return Form OCAS-1 to NIOSH within 60 days, certifying that 
he or she has no additional information and that the record for dose 
reconstruction should be closed.

Upon receipt of the signed Form OCAS-1 and completion of any changes 
in the dose reconstruction resulting from new information provided, 
NIOSH forwards a final dose reconstruction report, “NIOSH Report of 
Dose Reconstruction under EEOICPA”, to DOL and to the claimant.

(1)  NIOSH does not forward the dose reconstruction report 
to DOL for adjudication without receipt of Form OCAS-1 
signed by the claimant or an authorized representative of 
the claimant.  

 (a)  The claimant’s signature on Form OCAS-1  does 
not mean that the claimant agrees with the dose 
reconstruction.  Rather, the claimant is agreeing to 
the process and that he or she provided NIOSH with all 
relevant evidence.

(b)  If the claimant or the authorized representative 
fails to sign and return Form OCAS-1 within 60 days, 
NIOSH will administratively close the dose 
reconstruction and notify DOL of this action after 
notifying the claimant or the authorized 
representative.   

(c)  Upon receiving this notification by NIOSH, the CE 
must also administratively close DOL’s claim by 
entering a "NO" in the case status screen, since DOL 
cannot determine the PoC, a necessary step in 
adjudication of the claim, without a dose 
reconstruction estimate produced by NIOSH.  The CE 
enters the date of receipt of the NIOSH letter (date 
stamp) as the status effective date.



(d)  If the employee meets the employment 
requirements, prior to entering the administratively 
closed code (“NO”) in Part E ECMS, the CE must 
determine if a causal link exists between the claimed 
illness and exposure to toxic substances (other than 
radiation) at a DOE facility or certain RECA 
facility.  If no causal link is established, the CE 
places a “Memo to the File” explaining the sequence of 
events and then administratively closes the case in 
ECMS Part E.

(e)  The CE must advise the claimant by letter that 
the case is closed.  If the claimant later decides to 
sign the Form OCAS-1, he or she will be required to 
notify DOL, after which the claim will be referred 
back to NIOSH for reopening.  The claimant should be 
advised that DOL cannot complete adjudication without 
NIOSH’s findings.

(f)  If additional information is submitted, NIOSH 
will review the evidence, prepare a new dose 
reconstruction report, and send a new Form OCAS-1 to 
the claimant and allow for an additional 60-day 
comment period.

(2)  If the case has multiple claimants, NIOSH will wait 60 
days for receipt of all signed Forms OCAS-1. If, after 60 
days, NIOSH does not receive Form OCAS-1 from any of the 
claimants, NIOSH will administratively close the dose 
reconstruction and notify DOL of this action after 
notifying the claimants or the authorized representatives.  
The CE must also administratively close DOL’s claim in 
accordance with paragraph 12e(1). If, after 60 days, NIOSH 
receives only one signed Form OCAS-1, NIOSH will forward 
the dose reconstruction package to DOL. 

(a)  The CE writes to the claimant(s) who did not sign 
Form OCAS-1 and ask why he or she did not sign Form 
OCAS-1.  The claimant(s) should be asked to provide 
this information within 30 days.  The CE should 
consider any arguments given by the claimant(s), and 
if substantive, refer the case back to NIOSH.  
Substantive arguments may include discovery of 
additional relevant information related to dose 
reconstruction, e.g., information or documents 
concerning radiological exposures, other co-workers, 
or operations and radiological controls at the 
specific facility.  
(b)  If arguments for refusals to sign are not 
provided or not substantive, or if no response is 
received within 30 days, the CE should issue a 



Recommended Decision (RD) awarding (or denying) 
benefits to all eligible claimants (even those 
claimants who did not sign the form).  One signed Form 
OCAS-1 is sufficient to proceed with issuing a 
decision.

13.  Receipt of Dose Reconstruction Results from NIOSH.

a.   Content of NIOSH Report.  The "NIOSH Report of Dose 
Reconstruction under EEOICPA" provides the information that the CE 
needs to perform a PoC calculation, which is necessary to render a 
decision on the claim.  The NIOSH report includes the following 
information:

(1)  Annual dose estimates related to covered employment 
for each year from the date of initial radiation exposure 
at a covered facility to the date of cancer diagnosis;

(2)  Separate dose estimates for acute and chronic 
exposures, different types of ionizing radiation, and 
internal and external doses, providing dose information for 
the organ or tissue relevant to the primary cancer site(s) 
established in the claim;

(3)  Uncertainty distributions associated with each dose 
estimated, as necessary;

(4)  Explanation of each type of dose estimate included in 
terms of its relevance for estimating PoC;

(5)  Identification of any information provided by the 
claimant relevant to dose estimation that NIOSH decided to 
omit from the basis for dose reconstruction, justification 
for the decision, and if possible, a quantitative estimate 
of the effect of the omission on the dose reconstruction 
results; and

(6)  A summary and explanation of information and methods 
applied to produce the dose reconstruction estimates, 
including any factual findings and the evidence upon which 
those findings are based.

b.   NIOSH CD.  When the case is returned to DOL, NIOSH will forward 
all case file documents via compact disc (CD), since all documents 
referred to NIOSH and used in the dose reconstruction are optically 
scanned into the NIOSH computers.  NIOSH will uniquely identify (on 
the label on the CD case) the employee’s Social Security number.  The 
CD will include the dose reconstruction input file (Excel 
spreadsheet) to be used for calculating the IREP probability of 
causation. The NIOSH CD should be kept with the case file. 

(1)  Information contained on the NIOSH CD will include:

     (a)  Dose reconstruction files, CATI; dosimetry 
data; the NIOSH Report of Dose Reconstruction under 
EEOICPA; NIOSH’s PoC calculation; Form OCAS-1; the 



NIOSH-IREP input file; and pertinent Atomic Energy 
Commission (AEC)/DOE reports, journal articles or 
other documents.

(b)  Correspondence, including NIOSH letters to 
claimants, phone conversation notes, and e-mails. 

(c)  DOE files (data files listed in order of 
importance on the CD), including DOE dose and work 
history information and other DOE documents that NIOSH 
requested, such as incident reports and special 
studies.

(d)  DOL files, including a copy of the case file 
optically imaged by NIOSH and the OCAS tracking sheets 
(signatures and dates).

(2)   NIOSH will incorporate all important information from 
the above sources into the dose reconstruction report.  
Publicly available documents will be referenced by 
citation.  Documents not publicly available will be placed 
in the record and, as noted above, will be included on the 
CD.

(3)  The CE need not review all of the documents on the 
CD.  Those documents that normally will not require review 
include the DOE documents, the claimant interview, the 
NIOSH-run PoC calculation, and the NIOSH-conducted closing 
interview.

NIOSH runs the PoC calculation to reduce the time needed to 
complete the dose reconstruction, and the PoC results are 
incorporated into the dose reconstruction findings.  
NIOSH’s IREP run is used for its internal purposes only, 
and the CE should not use NIOSH’s IREP calculations as a 
basis for a determination in the claim.  The CE must always 
run the IREP separately.

(4)  NIOSH will have the pertinent documents (dose 
reconstruction report, other records of import to the CE) 
in a directory titled “A_DR Files” so that the CE can 
include those documents in the hard copy for review. The CE 
prints the dose reconstruction report and the signed Form 
OCAS-1 and includes them in the case file. 

After running the PoC calculation, the CE prints and 
retains a hard copy of the DOL IREP run in the case file.

c.   NIOSH Unable to Perform Dose Reconstruction.  In some cases, it 
may not be possible for NIOSH to complete a dose reconstruction 
because of insufficient information to reasonably estimate the dose 
potentially received by the  employee.  In these situations, NIOSH 
notifies any claimant for whom a dose reconstruction cannot be 
completed and describes the basis for this finding.  NIOSH forwards 
its determination to DOL and the CE issues a Recommended Decision 



(RD) to deny the claim based on NIOSH’s inability to complete the 
dose reconstruction. 

The CE notes in the decision the claimant may pursue the SEC petition 
process per 42 C.F.R. Part 83.13 or 83.14.  The claimant has the 
opportunity to seek administrative review of this result after a 
Final Decision to deny the claim.

14.  Review of Claim for Rework of Dose Reconstruction. The CE must 
compare the dose reconstruction (DR) report to the evidence in the 
case file.  If there are any significant discrepancies or changes 
between the information in the case file and the DR report, including 
erroneous or incomplete information, or for which new information was 
recently received, the CE must determine if rework may be necessary. 

Significant discrepancies or changes would include, for example, 
additional cancer identified or changed cancer site, changed 
employment facilities or dates, different ICD-9 code, or change in 
date of cancer diagnosis. 

     a.   Cancer Changes Rework. 

         (1)  If additional cancer(s) is identified after the DR is 
performed and:

(a)  PoC is less than 50%, the CE submits a rework 
request to the DEEOIC Health Physicist.

(b)  PoC is 50% or greater, a rework is not required.  
All additional primary cancers would be eligible for 
medical benefits.  The CE documents the newly 
identified cancer(s) in the case file and notifies the 
NIOSH PHA of the additional cancer(s) so NIOSH can 
update their records.

(2)   If two or more primary cancers are addressed in the 
DR, and it is later determined that one or more of the 
cancers should not have been included in the DR (e.g., the 
cancer was found to be a recurrent cancer or an erroneously 
reported cancer) and:

(a)  PoC is less than 50%, a rework is not required.  
The PoC for the remaining cancers will still be below 
50%.  The CE should: use the PoC as calculated as the 
PoC of record and note appropriately; document the 
discrepancy between the cancer(s) identified in the DR 
and those determined by DOL to be cancers in the case 
file and in the RD; and notify the NIOSH PHA of the 
change to the cancer(s) status so NIOSH can update its 
records.

(b)         If PoC is 50% or greater, submit a rework 
request to the DEEOIC Health Physicist.  Also, if a 
primary cancer addressed in the DR is subsequently 
found to be a secondary cancer with an unknown 



primary, or an in-situ cancer, submit a rework request 
to the DEEOIC Health Physicist.

DOs cannot substitute newly identified cancers or 
additional cancers not used in the DR, or their 
diagnosis dates, for incorrectly reported cancers 
found in the DR. 

b.   Smoking and Race/Ethnicity Changes Rework.  If information 
related to race/ethnicity or smoking history changes after the DR is 
performed, the CE should re-run IREP using the revised information. A 
rework is not required except for the following:   

     (1)  If the PoC is initially below 45% and then increases 
above 50% or greater after re-running IREP using the 
revised information, the CE submits a rework request to the 
DEEOIC Health Physicist.

     (2)  If the PoC was above 50% and the change reduces the 
PoC below that threshold, the CE submits a rework request 
to the DEEOIC Health Physicist. 

c.   ICD-9 Code Changes Rework. Changes can affect the internal 
and/or external dose models used in the DR and/or the IREP model.  
Accordingly, the CE submits a rework request for changes in ICD-9 
codes, other than those exceptions listed below, to the DEEOIC Health 
Physicist.  If the ICD-9 code changes within the following series, no 
rework is required (e.g., 188.8 to 188.5):

Seri
es

Cancer
Internal 

(IMBA) Organ
External 
Organ

IREP Model

151
Malignant 
Neoplasm Stomach

Stomach Stomach Stomach

152
Malignant 
Neoplasm Small 
Bowel

Small 
Intestine

Stomach All digestive

154
Malignant 
Neoplasm 
Rectum/Anus

LLI Colon Rectum

156
Malignant 
Gallbladder 
/Extra hepatic

Gallbladder Bladder Gallbladder

157
Malignant 
Neoplasm Pancreas

Pancreas Stomach Pancreas

161
Malignant 
Neoplasm Larynx

Extra-
thoracic 
(ET2)

Esophagus
Other 

Respiratory

162 Malignant Lung Lung Lung



Neoplasm 
Trachea/Lung

174
Malignant 
Neoplasm Female 
Breast

Breast Breast Breast

175
Malignant 
Neoplasm 

Male Breast
Breast Breast Breast

180
Malignant 
Neoplasm Cervix 
Uteri

Uterus Uterus
Female 

genitalia 
less ovary

182
Malignant 
Neoplasm Uterus 
Body

Uterus Uterus
Female 

genitalia 
less ovary

186
Malignant 
Neoplasm Testis

Testes Testes
All male 
genitalia

188
Malignant 
Neoplasm Bladder

Bladder Bladder Bladder

232
Carcinoma in situ 
skin

Skin Skin

Malignant 
Melanoma AND

Non-melanoma 
skin-Squamous 

cell

(1)  For ICD-9 code 232.0, if the type of cancer is 
specified by DOL (Malignant melanoma or Non-melanoma skin-
Squamous cell), NIOSH will use only the specified IREP 
model.  If the cancer is not specified, NIOSH will run both 
IREP models and the model which results in the highest PoC 
will be used.

(2)  This table is excerpted from NIOSH document ORAUT-
OTIB-0005, “Internal Dosimetry Organ, External Dosimetry 
Organ, and IREP Model Selection by ICD-9 Code”.

d.   NIOSH-IREP Changes Rework.  If the ICD-9 code changes, but the 
organs used by NIOSH for calculating internal and external dose 
remain the same (only the IREP model organ changes), the DO should 
request direction by the DEEOIC Health Physicist for instructions to 
rerun IREP for the proper IREP cancer model (organ).  

e.   Diagnosis Date Changes Rework.  The net effect of a change in 
the diagnosis date depends mostly on the type of cancer, the worker’s 
age at the time of diagnosis, and whether or not the year of 
diagnosis falls within the latency period for development of cancer 



(which, in turn, varies by IREP cancer model).  Depending on the 
factors listed above, it is possible for an earlier diagnosis date to 
result in an increase in the PoC.  For changes to the diagnosis date:

(1)  When the PoC is less than 40% and,

(a)  The diagnosis date is in the same calendar year, 
a rework is not required. 

(b)  If the diagnosis date is found to be outside the 
calendar year (either earlier or later), the CE 
submits a rework request to the DEEOIC Health 
Physicist.

(2)  When the PoC is between 40% and 49.99%, and there is 
any change to the diagnosis date, the CE submits a rework 
request to the DEEOIC Health Physicist.   

(3)  When the PoC is 50% or greater, 

(a)         If the diagnosis date is found to be 
later, but still within the same calendar year, a 
rework is not required. 

(b)         If the diagnosis date is found to be 
outside the calendar year (either earlier or later), 
the CE submits a rework request to the DEEOIC Health 
Physicist.  

(c)  The CE documents the difference in the diagnosis 
date in the case file and ensures that the difference 
in the diagnosis date used in the DR is noted in the 
RD.

(d) The CE notifies the NIOSH PHA of the change in the 
diagnosis date so NIOSH can update its records.  

    f.   Employment Changes Rework.

(1)         If the PoC is 50% or greater and additional 
DOL-verified employment is identified, a rework is not 
required.  

(2)         If the PoC is 50% or greater and the DOL-
verified employment is found to be less than that used in 
the DR, the CE submits a request for rework to the DEEOIC 
Health Physicist for review, and includes an electronic 
copy of the DR report.

(3)         If the PoC is between 40% and 49.99%, and 
additional DOL-verified employment is identified, the CE 
submits a request for rework to the DEEOIC Health Physicist 
for review, and includes an electronic copy of the DR 
report. 

(4)         If the PoC is less than 40%, and additional 
DOL-verified employment is identified:



(a)         If all the additional employment falls 
within the same calendar year and the year is 
addressed in the DR, a rework is not required.

(b)         If the additional employment extends into, 
or is wholly within another calendar year not 
addressed in the DR, the CE submits a rework request 
to the DEEOIC Health Physicist.

(5)         Some DRs contain more employment than 
originally verified by DOL in the NRSD.  NIOSH may have DOE 
dosimetry or employment records for periods not identified 
by DOL, or the DR may use a continuous period rather than 
considering numerous breaks in employment.  

(a)         If the case is likely non-compensable, 
NIOSH may add the additional time period to the DOL-
verified employment for the purpose of completing a 
dose reconstruction (unless it is military, navy 
nuclear or non-DOE federal service)in a timely manner. 

(b)  If the PoC is less than 50% and the DR contains 
employment added by NIOSH, a rework is not required. 
However, the CE must write a memo to file that DOL did 
not verify part of the employment period assumed by 
NIOSH, but that the employment period was assumed 
correct for the purpose of completing the DR in a 
timely manner. 

Should new information arise to warrant performing the 
dose reconstruction again (e.g., additional cancer 
diagnosis, additional employment at another site), 
only employment verified by DOL will be used, which 
may be more restrictive than that allowed in the 
current DR.  This must also be explained in the RD.  

If NIOSH has added employment to a claim that is 
likely compensable, NIOSH must contact the CE with the 
additional employment information for DOL review and 
verification. After verification the CE must submit an 
amended NRSD to NIOSH.

(c)  If the PoC is 50% or greater and the DR contains 
employment added by NIOSH but not approved by the DO, 
the CE submits a rework request to the DEEOIC Health 
Physicist. 

(6)         If military, navy nuclear, or non-DOE federal 
service is identified in the DR, the CE submits a rework 
request to the DEEOIC Health Physicist.

(7)         For any PoC, if changes to the employment 
site(s) are identified, the CE submits a rework request to 
the DEEOIC Health Physicist. 



(8)         When a rework is not required, the CE must 
still document the changes to the employment in a memo to 
file and ensure that the difference(s) between the 
employment used in the DR compared to the DOL-verified 
employment is noted in the RD. Finally, the CE notifies the 
NIOSH PHA of the change(s) in employment so NIOSH can 
update its records. 

g.   Additional Survivors (Claimants) Identified Rework.

(1)         If the PoC is 50% or greater, NIOSH does not 
need to interview any newly identified claimants.  A rework 
is not required.

(2)         If the PoC is less than 50%, NIOSH will 
interview the new claimant(s), at the claimant(s)’ request, 
to determine if there is some information that could 
significantly affect the DR and therefore prompt the 
submission of a rework request to the DEEOIC Health 
Physicist.  

15. Procedures for Requesting Rework. For cases in which the CE 
determines that a rework is necessary, the CE must e-mail the 
Supervisory CE (SCE), SrCE or journey level CE with the Amended NRSD 
(ANRSD) attached, noting the issues with the DR. 

a.   A copy of the e-mail message (printed from the sent file to 
document the date of issue) must be placed in the case file. 

(1)  Use an e-mail subject that is specific to the 
individual rework request.  For example: last four digits 
of DOL ID, NIOSH ID Number, DO, and “Rework”, i.e., 1234-
NIOSH ID #123456-Denver-Rework.  

(2)  Briefly summarize how the current NIOSH DR was 
performed.  Include the employment history used by NIOSH in 
the DR; the cancer(s), ICD-9 code(s) and diagnosis date(s) 
used in the DR, and the PoC resulting from this information 
used in the DR. 

(3)  Describe the reason(s) for the rework request.  For 
example, an additional cancer has been verified, the wrong 
cancer was reported in the NRSD, the primary cancer was 
determined for a secondary cancer reported as an “unknown 
primary,” more or less employment was determined, or the 
diagnosis date for one of the cancers in the DR was found 
to be incorrect. 

          (4)  Determine whether the employment history and cancer 
information listed on the DR Coversheet is the exact 
information used by NIOSH in the DR.  If the information 
reported in the NRSD does not match the information stated 
on the DR Coversheet, review the DR report, particularly in 
the sections “Dose Reconstruction Overview,” and 



“Information Used”, where NIOSH describes in more detail 
the information used to complete the DR.  This text may 
resolve an apparent discrepancy.

(5) Refer to Exhibit 6 for examples of rework requests and 
types of information needed. 

b.   An     amended NRSD   is prepared as necessary.  

c.   The PoC value is not entered in ECMS when a case is referred 
back to NIOSH. If a PoC value is already entered, the CE deletes the 
previous PoC value. 

d.   The DEEOIC Health Physicist serves as the central liaison 
between NIOSH and DOL on all issues related to dose reconstruction.  
If the SCE, SrCE or journey level CE agrees with the CE’s e-mail 
findings regarding rework, he or she must forward the CE’s e-mail 
along with the amended NRSD to the DO NIOSH liaison.  In turn, the DO 
NIOSH liaison sends the request along with the amended NRSD to the 
DEEOIC Health Physicist and copies the CE, SCE, SrCE or journey level 
CE, and District Director. 

(1)  The DEEOIC Health Physicist reviews the request for 
rework and determines whether a rework is required.

(2)  If additional information is needed to make a 
determination, which may include requesting the case file, 
the DEEOIC Health Physicist contacts the CE.

e.   Rework Not Needed. If the DEEOIC Health Physicist determines 
that information would not change the outcome of the DR, he or she 
will send an e-mail to the DO NIOSH liaison, with a copy to the CE, 
or SCE, and District Director, explaining the rationale for not 
continuing the review of the DR.  When the CE receives this response, 
he or she must print the e-mail for the case file and proceed with 
the IREP calculation and enter the PoC value(s) into ECMS.

(1)  Updating Records.  Any changes made to a case with a 
DR, regardless of whether the case is submitted for a 
formal rework review by a DEEOIC Health Physicist, should 
be documented in the case file and should reference the 
guidelines used to make that determination. 

When the DO makes changes to information used in the NIOSH 
DR, and no rework is required, the DO NIOSH liaison or 
other designated person sends an e-mail to the appropriate 
NIOSH PHA.  This e-mail must indicate what information was 
changed, such as the ICD-9 code, cancer name, employment 
dates, etc. 

This allows NIOSH to update its records for the case, which 
is most critical with respect to changes involving ICD-9 
codes and PoC values different from those initially 
generated by the dose reconstruction.  Forwarding these 
changes also allows NIOSH to more accurately compile 



statistics on the types of cancers addressed in EEOICPA 
decisions that required a NIOSH DR. 

If a new PoC calculation was performed using new 
information without the need for rework, the DO NIOSH 
liaison must advise the NIOSH PHA via e-mail and attach the 
new IREP summary file. For example, in a case with an 
initial PoC less that 45%, the DEEOIC Health Physicist 
determined that a change in the ICD-9 code did not require 
a rework of the dose reconstruction, but just a different 
NIOSH-IREP model run.  If the new IREP run resulted in a 
PoC less than 45%, the CE may use the new IREP run and PoC 
as the value for the dose reconstruction but must advise 
NIOSH as noted above.

(2)  If the DEEOIC Health Physicist has determined that a 
rework is not necessary, but discrepancies appear to exist 
between the NIOSH dose reconstruction and DOL’s analysis of 
the DR and subsequent calculation of the PoC (e.g., one or 
more cancers were subsequently deemed not covered, changes 
in the diagnosis date, differences in NIOSH employment 
dates and DOL-verified employment dates) the CE addresses 
the discrepancies in the RD. 

(3)  Any future DR rework based on additional verified 
cancer(s) or employment will be performed using only DOL-
verified information, which may be more restrictive than 
information used in the previous DR (i.e., in some likely 
non-compensable cases, NIOSH may assume a continuous 
employment period rather than considering numerous breaks 
in employment for purpose of completing a DR in a timely 
manner). Therefore, it is possible in some cases for the 
subsequent PoC to remain the same, increase only slightly, 
or even decrease to some degree if the DR is reworked in 
the future.  

f.   Rework Needed.  If the DEEOIC Health Physicist determines that a 
rework is necessary, he or she will e-mail the CE, SrCE or journey 
level CE, SCE, District Director and the DO NIOSH liaison to proceed. 
In certain non-standard rework requests, the DEEOIC Health Physicist 
will also copy the designated NIOSH Office of Compensation Analysis 
and Support (OCAS) contact person(s) on the e-mail.  The CE must 
place a copy of the e-mail in the case file.

(1)  The CE must take the following actions:

(a)  Forward the amended NRSD as an electronic 
attachment via e-mail to the NIOSH PHA assigned to the 
DO.

(b)  Send a letter to the claimant (Exhibit 7) 
explaining that the case has been returned to NIOSH 
for a review of the dose reconstruction.



(c)  Send a copy of this letter to the appropriate 
NIOSH PHA along with the weekly DO submissions to 
NIOSH.  The dates on the amended NRSD and the letter 
to the claimant must be the same, since this will be 
the date used for the new status code entry into ECMS.

g.   After a new draft dose reconstruction (DR) report is completed, 
NIOSH will send it to the claimant along with another Form OCAS-1.  
The claimant has 60 days to sign and return the form.

16.  Reviews of Dose Reconstruction.  If the claimant objects to 
NIOSH’s decision on the results of the dose reconstruction, the 
objection must be filed with the FAB. FAB evaluates the factual 
findings upon which NIOSH based the dose reconstruction. All 
objections related to dose reconstruction must be sent to a DEEOIC 
Health Physicist for review, unless the objections are solely related 
to factual findings, i.e., whether the facts upon which the dose 
reconstruction report was based were correct.  

a.   Factual Objection:  If the HR or CE determines that the factual 
evidence reviewed by NIOSH was properly addressed, the HR or CE 
accepts NIOSH’s findings, in which case no referral to a DEEOIC 
Health Physicist is necessary.  However, if the HR or CE determines 
that NIOSH did not review substantial factual evidence, he or she 
contacts a DEEOIC Health Physicist to determine if a rework of the 
dose reconstruction is necessary. 

If the DEEOIC Health Physicist determines that a rework of the dose 
reconstruction is necessary, the HR or CE then remands the case to 
the DO for referral to NIOSH for a rework.      

b.   Technical Objection:  A technical objection may involve either 
methodology or application of methodology.  Examples of methodology 
of dose reconstruction may include but is not limited to analyzing 
specific characteristics of the monitoring procedures in a given work 
setting; identifying events or processes that were unmonitored; 
identifying the types and quantities of radioactive materials 
involved and using current models for calculating internal dose. The 
NIOSH "efficiency" process of using overestimates and underestimates 
in dose reconstruction is another example of a methodology. Upon 
receipt of the technical objection(s), the HR or CE discusses it with 
his or her supervisor to obtain approval to submit the objection(s) 
for DEEOIC Health Physicist review.  Following are steps taken to 
track technical objections submitted for DEEOIC Health Physicist 
review:

(1)  The HR or CE prepares a memo to the DEEOIC Health 
Physicist that identifies only the dose reconstruction-
related technical objections (not including any factual 
objections). 

(2)  The HR or CE attaches electronic version of the memo 
(in addition to the NIOSH dose reconstruction report, IREP 



summary for each cancer and CATI summary for each claimant 
from the NIOSH disc) to an e-mail message addressed to the 
DEEOIC Health Physicist with copies to the FAB supervisor 
and FAB support team.  The e-mail message should contain 
the following information in the subject line: the HR or 
CE’s FAB office location; “Tech Obj”; the last 4 digits of 
the claim #; and the name of the covered facility, e.g., 
(FAB NO) Tech Obj-4112(Hanford).  

(3) The HR or CE spindles the memo in the file and 
documents ECMS Notes to explain that supervisory approval 
has been granted and that the aforementioned actions have 
been completed.

(4) Upon receipt of the technical objection(s), the DEEOIC 
Health Physicist determines whether the technical objection 
is one of application or methodology.  Methodology used by 
HHS in arriving at reasonable estimates of the radiation 
doses received by an employee, established by regulations 
issued by HHS at 42 CFR Part 82, is binding on FAB. 
Objections concerning the application of that methodology 
(20 CFR § 30.318) is referred by the DEEOIC Health 
Physicist to NIOSH for their opinion. NIOSH is asked to 
respond within 30 days. The DEEOIC Health Physicist then 
sends his or her written opinion (and NIOSH’s opinion, if 
any) to FAB. Upon receipt of the DEEOIC Health Physicist’s 
review of technical objections, the HR or CE spindles the 
responses in the file. If the case needs to be reviewed by 
NIOSH, the FAB will be instructed to remand the case back 
to the DO for referral to NIOSH. 

17.  Proving Causation Between Diagnosed Non-SEC Cancer and Covered 
Employment.  Under Part B, a covered employee seeking compensation 
for cancer, other than as a member of the SEC seeking compensation 
for a specified cancer, is eligible for compensation only if DOL 
determines that the cancer was "at least as likely as not" (that is, 
a 50% or greater probability) caused by radiation doses incurred in 
the performance of duty while working at a DOE facility and/or an 
Atomic Weapons Employer (AWE) facility.

 This includes radiation doses from medical X-rays for the pre-
employment physical examination, annual physical examinations, and a 
termination (exit) physical examination, but does not include 
radiation to which the employee may have been exposed during airline 
flights, as such exposures are not incurred from activities at the 
sites.

EEOICPA does not include a requirement limiting the types of cancers 
to be considered radiogenic; CLL is considered non radiogenic 
pursuant to HHS regulation.  

a.   NIOSH-IREP.  The CE must use the updated version of 
radioepidemiological tables developed by the National Institutes of 



Health as a basis for determining PoC.  This software program, named 
the NIOSH-Interactive RadioEpidemiological Program (NIOSH-IREP), is 
based on NIOSH regulations found at 42 C.F.R. Part 81.  NIOSH-IREP 
allows the CE to apply the National Cancer Institute risk models 
directly to data on individual claimants.

b.   Uncertainty.  NIOSH-IREP allows the CE to take into account 
uncertainty concerning the information being used to estimate PoC.  
There typically is uncertainty about the radiation dose levels to 
which a person has been exposed, as well as uncertainty relating to 
levels of dose received to levels of cancer risk observed in study 
populations.  

Accounting for uncertainty is important because it can have a large 
effect on the PoC estimates.

c.   Credibility Limit.  As required by the Act at Section 7384n(c)
(3)(A), the NIOSH-IREP uses the upper 99 percent credibility limit to 
determine whether the cancers of employees are at least as likely as 
not caused by their occupational radiation doses.  This helps 
minimize the possibility of denying compensation for those employees 
with cancers likely to have been caused by occupational radiation 
exposures.

d.   Guidelines.  Specific guidelines concerning the calculation of 
the PoC for certain cancers are noted below.

(1)  Carcinoma in situ (CIS), or cancers in their early 
stages, are not specifically included in NIOSH-IREP models. 
These lesions are becoming more frequently diagnosed, as 
the use of cancer screening tools, such as mammography, has 
increased in the general population.  The risk factors and 
treatment for CIS are frequently similar to those for 
malignant neoplasms, and, while controversial, there is 
growing evidence that CIS represents the earliest 
detectable phase of malignancy.  Therefore, for purposes of 
estimating PoC, carcinoma in situ (ICD–9 codes 230–234) 
should be treated as a malignant neoplasm of the specified 
site.

Current NIOSH guidance on which IREP models to run for in 
situ squamous cell carcinoma (SCC) skin cancer is contained 
in Table 4, “Cancer Models to be Used in the Calculation of 
Probability of Causation,” in the NIOSH-IREP Technical 
Documentation.  The guidance in the table directs the use 
of two models for in situ skin cancer cases.  For the ICD-9 
code 232 series the CE must use the IREP models for both 
malignant melanoma and non-melanoma skin-squamous cell.

When a physician specifically identifies the in situ skin 
cancer as squamous cell carcinoma (SCC), the IREP guidance 
in the above-mentioned tables is not applicable and the CE 
must run the SCC model only.  If not so identified, then 



the CE continues to run both models for in situ skin 
cancers.

(2)  For other cancers requiring the use of NIOSH-IREP, the 
CE must assume that neoplasms of uncertain behavior (ICD–9 
codes 235–238) and neoplasms of unspecified nature (ICD–9 
code 239) are malignant, for purposes of estimating PoC.

e.   Cancers for Which the Primary Site is Unknown.  Some claims 
involve cancers identified by their secondary sites (sites to which a 
malignant cancer has spread), where the primary site is unknown.

(1)  This situation most commonly arises when death 
certificate information is the primary source of a cancer 
diagnosis.  It is accepted that cancer-causing agents, such 
as ionizing radiation, produce primary cancers.  In a case 
in which the primary site of cancer is unknown, this means 
that the primary site must be established by inference to 
estimate PoC.

(2)  For background purposes, Exhibit 8, which is 
reproduced from Table 1 in 42 C.F.R. Part 81, indicates, 
for each secondary cancer, the set of primary cancers 
producing approximately 75% of that secondary cancer among 
the U.S. population (males and females were considered 
separately).  NIOSH performs the dose reconstruction for 
the cancer site that yields the highest PoC. 

If the PoC yields a PoC greater than 50%, all of the 
secondary cancers are covered for medical benefits even if 
no dose reconstruction was performed for that secondary 
cancer. 

f.   Cancers of the Lymph Node.  The CE must consider all secondary 
and unspecified cancers of the lymph node (ICD-9 code 196.0) as 
secondary cancers (those resulting from metastasis of cancer from a 
primary site).  For claims identifying cancers of the lymph node, 
Exhibit 8 provides guidance for assigning a primary site and 
calculating the PoC using NIOSH-IREP.

g.   Claims With Two or More Primary Cancers.  For these claims, DOL 
uses NIOSH-IREP to calculate the estimated PoC for each cancer 
individually.  The CE then performs an additional statistical 
procedure following the use of NIOSH-IREP to determine the 
probability that at least one of the cancers was caused by radiation 
(discussed further in the NIOSH-IREP procedures).  This approach is 
important to the claimant because it determines a higher PoC than is 
determined for either cancer individually.

For cases involving multiple primary cancers where the PoC is greater 
than 50%, all of the primary cancers will be covered for medical 
benefits.

h.   Claims for Leukemia. Sometimes NIOSH guidance requires that two 
or three NIOSH-IREP models be run for a particular cancer. This most 



often occurs with different types of leukemia. NIOSH only includes 
the NIOSH-IREP input and associated summary sheet providing the 
highest PoC in the "DR Files" on the disk sent to the DO.  

i.   Claims for Chronic Lymphocytic Leukemia (CLL) Only. CLL is a 
form of leukemia not found to be radiogenic in studies conducted 
worldwide of a wide variety of radiation-exposed populations.  
Therefore, pursuant to HHS regulations, the PoC for CLL is assigned a 
value of zero. The CE will insert Exhibit 9 into the file for the 
record.  Exhibit 9 is a letter from NIOSH that states the Department 
of Health and Human Services (HHS) guidelines for determining the PoC 
for CLL.  Since CLL has a PoC of zero, the CE adjudicates the claim 
without sending the case to NIOSH. The RD must contain a reference to 
the DHHS regulations and cite 42 C.F.R. § 81.30 denying compensation 
benefits under Part B of the Act.  

(1) In cases where there are multiple primary cancers 
including CLL, and the PoC is greater than 50%; medical 
benefits will be covered for CLL. When CLL is diagnosed 
after an award has been made for a greater than 50% PoC, 
medical benefits are paid for CLL.

(2) CLL may be compensable under Part E of the Act.  The CE 
must determine if causation can be established for CLL and 
exposure to toxic substances other than radiation under 
Part E.

18.  Calculation of PoC Using NIOSH-IREP Computer Program.  DOL must 
calculate the PoC for all cancers, except CLL, using NIOSH-IREP.  The 
risk models developed by the National Cancer Institute and the Center 
for Disease Control for NIOSH-IREP provide the primary basis for 
developing guidelines for estimating PoC under EEOICPA.  They 
directly address 33 cancers and most types of radiation exposure 
relevant to claimants covered by EEOICPA.

a.   NIOSH Cancer Models.  The NIOSH Cancer Models take into account 
the employee’s cancer type, year of birth, year of cancer diagnosis, 
and exposure information such as years of exposure, as well as the 
dose received from gamma radiation, X-rays, alpha radiation, beta 
radiation, and neutrons during each year. A glossary of cancer 
descriptions for each ICD-9 code is provided in 42 C.F.R. Part 81 and 
is reproduced as Exhibit 10. 

b.   Smoking History and Racial/Ethnic Identification.  The risk 
model for lung cancer takes into account smoking history.  The risk 
model for skin cancer takes into account the race or ethnic 
identification of the claimant. (However, it does not consider 
exposure to sunlight, since sunlight is not a toxic substance.) 

None of the risk models explicitly account for exposure to other 
occupational, environmental, or dietary carcinogens.  For cases with 
lung (primary or secondary, with unknown primary) or skin cancer, the 
CE must determine the smoking history or race or ethnic 



identification of the claimant.

c.   Risk Models.  NIOSH-IREP is specifically designed for 
adjudication of claims under EEOICPA and incorporates cancer risk 
models that have been modified to reflect the radiation exposure and 
disease experiences of employees covered under EEOICPA.

d.   NIOSH-IREP Operating Guide.  The CE must use procedures 
specified in the NIOSH–IREP Operating Guide to calculate PoC 
estimates under EEOICPA.

The guide provides step-by-step instructions for the operation of 
NIOSH–IREP.  The procedures include entering personal, diagnostic, 
and exposure data; setting/confirming appropriate values for 
variables used in calculations; conducting the calculation; and 
obtaining, evaluating, and reporting results.  There are two user 
guides, one for cases with a PoC less than 45% or greater than 52%; 
and another, termed the Enterprise Edition, for cases with PoCs of 
45% to 52%.  Enterprise Edition cases can be identified by looking at 
the Excel input file name which would include the notation “EE.” 

(1) For cases with a PoC less than 45% or greater than 52%, 
the CE accesses NIOSH-IREP on the NIOSH website at 
http://198.144.166.6/irep_niosh/ to perform the PoC 
calculation.  The CE must use data from the CD for the 
NIOSH-provided input file for each cancer.

After the IREP calculation is completed for each cancer, 
the CE prints out the NIOSH-IREP PoC results directly from 
the web page and retains it in the case file.  The copy 
shows the web page address and date at the bottom, which 
documents that the CE independently ran the IREP.

When two or more cancers are present, the CE uses the 
multiple primary cancer equation to calculate the total 
PoC, and saves this report as a hard copy.  

(2) For cases with POCs between 45% and 52%, another 
software program, called the NIOSH-IREP Enterprise Edition 
(NIOSH-IREP-EE), is used to perform the PoC calculation. 
The website address for the program, the User’s Manual, and 
the password (which NIOSH will change every few months), is 
available by contacting the DOL Health Physicist.  

The Enterprise Edition is used for this PoC range to 
achieve better statistical precision and further reduces 
the chance of denying a claim because of sampling error.

In summary, the simulation sample size will be increased to 
10,000; 30 additional IREP runs will be performed using a 
new random number seed for each run; and the average value 
of the upper 99% credibility limit (CL) of the 30 runs 
(PoC) will determine the claim outcome.

(a)  To facilitate the 30-run process, another Excel 

http://198.144.166.6/irep_niosh/


input file is used specifically for this software.  
This input file contains all the claims data found in 
the regular NIOSH-IREP input file, but are preset with 
30 different random number seeds and a simulation 
sample size of 10,000. 

(b) NIOSH will provide this preset file (or files, if 
there is more than one primary cancer) for each claim 
that falls into the PoC range.  To perform the 
required calculations, this input file need only be 
uploaded once into NIOSH-IREP-EE.

(c) After the CE uploads the file and clicks the 
“Generate 30 Results” button, the input is submitted 
to the NIOSH-IREP-EE server where the calculations are 
to be performed. Upon completion, the results are 
displayed in the form of IREP Summary Report. They 
will include the average value of the upper 99% CL of 
the PoCs for the 30 results.  

(d) While the CE waits for the results to be returned, 
the computer may be used for other tasks.  However, 
clicking on an internet link in an e-mail while the 
file is running will disrupt the calculation process.  
To access the internet while waiting for the 
calculations to be performed, a new and separate 
instance of the browser should be opened.

(e) Since some calculations could take over two hours 
to complete, it may be best to run the NIOSH-IREP-EE 
at the end of the day to allow the computer to process 
overnight. When complete, the calculations will remain 
on the CE’s screen to be printed and saved the next 
morning.

(3)  For multiple primary cancers (or secondary cancers 
with no known primary), the CE performs the NIOSH-IREP-EE 
calculation for each cancer.  As with the standard NIOSH-
IREP, the PoC results must be printed and placed in the 
case file. 

19.  Establishing Causation for Cancer Under Part E.  Coverage under 
Part E is limited to confirmed DOE contractor employees or RECA 
Section 5 uranium workers who contracted any diagnosed illness (this 
Chapter focuses on cancer) after beginning employment at a DOE 
facility or a RECA Section 5 facility.  Certain RECA Section 4 
eligible claimants who have not received any Section 4 benefits may 
also be eligible for EEOICPA benefits if otherwise eligible under 
EEOICPA. To establish causation under Part E, evidence must show that 
it is “at least as likely as not” that the exposure to a toxic 
substance (which may include radiation) at a DOE facility or certain 
RECA facilities was a significant factor in causing, contributing to, 
or aggravating the covered illness. In certain cases, there is a 



presumption of causation under Part E. 

a.   Presumption of Causation:

1.   Approved Part B Conditions.  Medical conditions 
approved under Part B are given a presumption of causation 
under Part E. As such, an acceptance for a medical 
condition under Part B will correlate to an automatic 
acceptance under Part E for the same medical condition. 

2.  DOE Physician’s Panel.  If, under former Part D, a DOE 
physician’s panel finding signed by a DOE official provides 
the opinion that the employee sustained an illness or died 
due to a toxic substance at a DOE facility, the CE accepts 
the determination for causation under Part E.

3.   SEC Cases. A determination that an employee is 
entitled to compensation based on meeting the criteria 
required under SEC establishes causation for that cancer 
under Part E (non-SEC cancers must be developed for 
causation).  However, for claims involving survivors, 
evidence must establish that the covered cancer was a 
significant factor that caused or contributed to the death 
of the employee.

4.   RECA Section 5. Conditions approved under Part B based 
on a RECA Section 5 awarded to a living employee will 
correlate to an automatic acceptance under Part E to the 
same living employee for the same medical condition. 
However, survivors of Section 5 RECA award recipients, and 
survivors who are award recipients in their own right, must 
submit the requisite documents to establish survivorship 
eligibility under Part E. All Part E survivorship rules 
apply to RECA survivors.  

b.   Causation Development of Non-SEC Cancer Cases.  Under Part E, 
non-SEC cancer cases without presumption of causation are developed 
for causation by evaluating the causal nexus between the cancer and 
potential occupational exposure to radiation and/or other toxic 
substances at a covered facility.  While development actions for 
radiation and other toxic substances (non radiation) exposures have 
distinct paths, they are undertaken concurrently to determine whether 
or not a claimant meets the causation test under Part E.  

(1)  When developing a cancer claim for causation due to 
radiation, the CE refers the case file to NIOSH for dose 
reconstruction in accordance with the instructions in this 
Chapter. The CE must determine whether or not the cancer is 
“at least as likely as not” related to the verified covered 
employment at a DOE or RECA facility. The “at least as 
likely as not” causation standard is met if the PoC is 50% 
or greater.  

Part E claims based on RECA Section 5 employment that are 



for cancers other than those accepted by DOJ (i.e., lung 
cancer) are also referred to NIOSH for dose reconstruction 
and determination of the PoC.

(2)  In conjunction with the dose reconstruction, the CE 
develops the Part E cancer claim for causation based upon 
toxic substance other than radiation. 

(3)  A cancer claim may meet the causation test by either 
means:  

(a)  If the dose reconstruction results in a PoC of 
50% or greater, the CE issues a RD to accept the claim 
under Part B and/or Part E.  In a survivor case, the 
CE must also establish that the covered cancer was at 
least as likely as not a significant factor that 
caused, contributed to or aggravated the death of the 
employee. 

(b)  If the CE is able to establish toxic exposure 
causation and no Part B benefits are claimed, the CE 
renders a factual determination as to acceptance under 
Part E only and issues the RD. If the case is pending 
at NIOSH for a dose reconstruction, the CE pulls the 
case file from NIOSH without waiting for the dose 
reconstruction to be completed. For example, a 
claimant is the survivor of a uranium miller covered 
under Section 5 of the RECA.  The claimant is seeking 
survivorship benefits under Part E based upon a claim 
of esophageal cancer.  No Part B benefits are being 
sought, as the survivor was awarded Part B benefits as 
a RECA Section 5 beneficiary, and is not eligible for 
Part B benefits under the esophageal cancer claim.  In 
this case only Part E benefits are sought for the 
cancer claim, and should the CE establish a causal 
link between the esophageal cancer and exposure to a 
toxic substance at a RECA mine, the claim can be 
immediately accepted and withdrawn from NIOSH without 
waiting for the dose reconstruction.   

If, however, Part B benefits are also claimed, the 
case file remains at NIOSH until the dose 
reconstruction is complete so a RD can be issued for 
both Parts B & E at the same time. 

(4)  In certain instances a physician might opine that a 
claimant’s radiation and toxic substance exposure together 
worked in tandem to produce a synergistic or additive 
effect that brought about the cancer.  DOL has not found 
scientific evidence establishing a synergistic or additive 
effect between radiation and exposure to a toxic substance, 
and if the physician presents this finding he or she must 
provide actual scientific or medical research evidence to 



support the finding before the CE may consider the 
assertion. 

If a physician makes this assertion, the CE requests that 
the physician provide medical evidence of a synergistic or 
additive effect and a clearly rationalized medical opinion 
as to whether or not the effect is significant enough to 
establish that the combination of the radiation and the 
exposure to a toxic substance was “at least as likely as 
not” a significant factor in aggravating, contributing to, 
or causing the cancer.  

If the physician provides rationalized scientific evidence 
revealing a synergistic or additive effect, the DO sends 
the case file to NO for review by a NO Health Physicist 
(HP), Toxicologist and/or the DEEOIC Medical Director.  The 
HP reviews the physician’s report and all evidence of file 
and makes a recommendation as to causation. 
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1.   Purpose and Scope. This chapter describes the criteria necessary 
to establish eligibility for non-cancerous conditions covered under 
Part B and/or Part E of the EEOICPA and the development of their 
causal relationship with toxic substance exposure at a covered 
Department of Energy (DOE) or Radiation Exposure Compensation Act 
(RECA) Section 5 facility.  

Any covered occupational illness under Part B has the potential to be 
a covered illness under Part E, but that conversely, a covered 
illness under Part E is not necessarily a covered occupational 
illness under Part B.     

2.   Approved Part B Illnesses.  Occupational Illnesses approved 
under Part B are given a presumption of toxic substance exposure and 
causation at a DOE or RECA Section 5 facility under Part E.  In all 
instances when issuing a Part E Recommended Decision based on an 
already issued Part B acceptance, the CE only uses the findings of 
the original Part B Final Decision.  This includes the establishment 
of verified covered employment, diagnosed medical condition(s), and 
survivor relationship to the deceased employee, if applicable. 
 However, survivors approved under Part B also need to establish 
eligible survivorship under Part E and that it is “at least as likely 
as not” that the exposure to a toxic substance was a significant 
factor that aggravated, contributed to, or caused the employee’s 
death.   

Part B acceptances for atomic weapons employees, beryllium vendor 
employees, and DOE federal employees do not receive the above 
causation presumption because they are not covered under Part E.  The 
exception to this is if the employee worked at an atomic weapons 
employer (AWE) facility or with a beryllium vendor (BV) that was 
designated as a DOE facility for remediation and the employee worked 
for the remediation contractor.  

3.   Identifying Claimed Condition as Part B, Part E, or Both.  The 
CE first determines whether the type of claim filed is for employee 
benefits (i.e., Form EE-1) or for survivor benefits (i.e., Form EE-
2).  Then the CE reviews the condition(s) claimed, either marked or 
written on the form, and determines whether the claimed condition is 
potentially covered under Part B, Part E, or both.  

Those conditions covered under Part B are beryllium sensitivity, 
chronic beryllium disease, chronic silicosis, and cancer.  Under Part 
E, all conditions (not symptoms of a condition) are covered, 
including those covered under Part B.  This includes, but is not 
limited to, diagnosed cancers, respiratory illnesses, cardiac 
illnesses, and also mental illnesses that originate from a physical 
condition, such as a neurological condition.  

In order to accurately identify a claimed condition as covered under 
Part B, Part E, or both, the CE must also consider the claimed 
employment.  Two examples describing this two-fold consideration are 
provided below.



a.   Chronic Silicosis. For chronic silicosis coverage under Part B, 
the employee has to be a DOE or DOE contractor employee who was 
present for an aggregate of at least 250 work days during the mining 
of tunnels at a DOE facility located in Nevada or Alaska for tests or 
experiments related to an atomic weapon.  However, for consideration 
of coverage under Part E, chronic silicosis is not subjected to this 
specific employment requirement; only that there is covered DOE 
contractor employment.

b.   Covered Part E Employment Requirement. As further described in 
paragraph 2 above, regardless of the condition being claimed under 
Part E, coverage is not afforded to those employees who worked as 
atomic weapons employees, beryllium vendor employees, or as DOE 
federal employees.  The exception to this is if the employee worked 
at an AWE facility or with a BV that was designated as a DOE facility 
for remediation and the employee worked for the remediation 
contractor.  However, this employment stipulation is not applicable 
when the CE considers if the claimed condition is covered under Part 
B. 

Therefore depending upon the condition and employment claimed, the CE 
develops each condition according to its respective criteria under 
Part B and/or Part E of the Act. 

4.   Proof of Covered Employment for Beryllium Illness.  

a.   Under Part B.  To satisfy the employment and causation 
requirements, the evidence needs to establish either (1) that the 
employee had at least one day of verified employment at a DOE 
facility during a period when beryllium dust particles, or vapor may 
have been present at the facility; or (2) that the employee was 
present for at least one day at a DOE facility, or a facility owned 
and operated by a beryllium vendor, 

b.   Under Part E.  To satisfy the employment and causation 
requirements under Part E, the employee must meet the same 
requirements as stated above for Part B, but the employee must be a 
DOE contractor or subcontractor employee.

5.   Beryllium Sensitivity.  Beryllium sensitivity is an allergic 
reaction of the immune system to the presence of beryllium in the 
body as a result of inhaling dust particles or fumes from beryllium.  
The evidence required to establish beryllium sensitivity is described 
under 42 U.S.C. §7384l(8)(A) and the CE develops the beryllium claim 
accordingly, verifying whether or not the medical evidence submitted 
by the claimant is sufficient.  

a.   Testing.  A claimant establishes beryllium sensitivity under 
Part B and/or Part E by submitting the results of either one 
beryllium lymphocyte proliferation test (BeLPT) or one beryllium 
lymphocyte transformation test (BeLTT), performed on blood or lung 
lavage cells, which shows  abnormal or positive findings.  A claimant 
can also establish beryllium sensitivity by submitting the results of 



one beryllium patch test, which shows a positive reaction.    

b.   Evaluation.  The abnormal BeLPT/BeLTT or beryllium patch test is 
evaluated by a physician, with his or her findings specifically 
outlined (e.g., abnormal response to beryllium).  A BeLPT/BeLTT or 
beryllium patch test exhibiting a “borderline” result is not 
sufficient to establish beryllium sensitivity.

The CE does not attempt to interpret the findings of the BeLPT/BeLTT 
or the beryllium patch test.  If the test is not accompanied by a 
physician’s interpretation, the CE obtains the interpretation from 
the physician who performed the test.  If the testing physician is 
not available, the CE obtains an evaluation from another qualified 
physician (e.g., a District Medical Consultant (DMC)).

c.   False Negative Results.  If the claimant has a history of 
steroid use, a false negative result on the BeLPT/BeLTT or the 
beryllium patch test can occur.  If there is evidence that this has 
occurred, then the CE requests that the employee undergo a repeat 
BeLPT/BeLTT or beryllium patch test.  If the claimant is deceased, 
the CE should try to obtain as much information as possible on past 
LPT results and possible steroid use.  If exhaustive efforts produce 
little or no results and the evidence of record contains the 
normal/borderline LPT result along with a biopsy of the lung tissue 
showing the presence of granulomas, the CE may accept the claim.

d.   Definitions.  A BeLPT/BeLTT is defined as a laboratory test that 
examines how a type of disease-fighting blood cell, called a 
lymphocyte, reacts to beryllium.  The blood cells’ reaction to 
beryllium determines whether the test results are normal or 
abnormal.  If the cells do not react very strongly to beryllium, the 
test result is normal; if the cells react very strongly to beryllium, 
the test result is abnormal. 

The Bronchoalveolar Lavage Beryllium Lymphocyte Proliferation Test 
(BAL BeLPT) is defined as a laboratory test performed on lung tissue 
that is washed from the lungs.  The lung wash contains lung tissue 
that is obtained via an intranasal insertion of a bronchoscope into 
the lung.  When the bronchoscope is lowered into the lower lung, a 
saline solution is washed into the airways and retrieved (lung 
washing).  The retrieved solution is cultured in the presence of 
beryllium salts.  A reaction or response to the beryllium salts 
represents a lymphocytic process and is sufficient to establish 
beryllium sensitivity.

e.   Benefits Under Part B.  Once the medical, employment, and 
causation criteria have been met for a beryllium sensitivity claim 
under Part B, the employee is awarded medical monitoring, treatment, 
and therapy for the condition effective on the date of filing.  
Unlike for CBD, no lump sum compensation is awarded for beryllium 
sensitivity under Part B. 

f.   Benefits Under Part E.  Once the medical, employment, and 



causation criteria have been met for a beryllium sensitivity claim 
under Part E, the employee is awarded medical monitoring, treatment, 
and therapy for the condition effective on the date of filing.  In 
addition, the employee is eligible for lump sum compensation for 
impairment and/or wage loss if the criteria for those benefits are 
met.  If found entitled, in addition to the $125,000 survivor 
benefit, the survivor may also receive lump sum compensation for wage 
loss.  

6.   Established Chronic Beryllium Disease (CBD) Before 1993, Part 
B.  The evidence required to establish a claim for established 
chronic beryllium disease (CBD) under Part B of the Act is described 
under 42 U.S.C. §7384l(13).  Whether to use the pre- or post-1993 CBD 
criteria depends upon the totality of the medical evidence, including 
when the employee was tested for, diagnosed with, and/or treated for 
a chronic respiratory disorder.  

If the earliest dated document showing that the employee was either 
treated for, tested or diagnosed with a chronic respiratory disorder 
is dated prior to January 1, 1993, the pre-1993 CBD criteria may be 
used.  If the earliest dated document is dated after January 1, 1993, 
the post-1993 CBD criteria may be used.  If the employee sought 
treatment before 1993 and the document verifies that the treatment 
was performed prior to January 1, 1993, but the document is dated on 
or after January 1, 1993, the pre-1993 CBD criteria may be used.  

To establish pre-1993 CBD, the medical documentation must include at 
least three of the following: characteristic chest radiographic (or 
computed tomography (CT)) abnormalities; restrictive or obstructive 
lung physiology testing or diffusing lung capacity defect; lung 
pathology consistent with CBD; a clinical course consistent with a 
chronic respiratory disorder; or immunologic tests showing beryllium 
sensitivity (e.g., skin patch test or beryllium blood test 
preferred). 

a.   Characteristic Chest Radiograph (X-ray).  In a chest X-ray, rays 
are emitted through the chest and the image is projected onto film, 
creating a picture of the image.  Characteristic chest X-ray findings 
are identified by the following:

(1)  Small round areas of opacity distributed throughout 
all of the lung fields.  Mixtures of round and irregular 
areas of opacity are also often seen. 

(2)  Other characteristic X-ray findings include 
interstitial lung fibrosis, interstitial or pleural 
fibrosis (i.e., pleural fibrosis alone is not sufficient, 
as there has to be other findings present), and granulomas 
(i.e., non-calcified and non-caseating).  

(a)  Caseating granulomas are sometimes considered 
characteristic; however, the treating physician or a 
DMC needs to review these findings for a 



determination.  The term “caseating” identifies 
necrosis (i.e., decay) in the center of a granuloma.  
This term was originally applied to a granuloma 
associated with tuberculosis or a fungal infection.  A 
non-caseating granuloma is one without necrosis and is 
characteristic of CBD.

(b)  Calcification in a granuloma is usually 
associated with the healing of the granuloma.  A 
calcified granuloma is not characteristic of CBD.  

(3)  Coarse linear fibrosis is sometimes found with 
advanced CBD which results in progressive loss of lung 
volume. 

b.              Characteristic Computed Tomography (CT) Scan.  A 
Computed Tomography (CT) scan uses X-rays to produce detailed 
pictures of structures inside the body.  Each X-ray pulse lasts only 
a fraction of a second and represents a “slice” of the organ or area 
being studied.  A CT scan is sometimes referred to as a CAT (computed 
axial tomography) scan.  CT scan abnormalities indicative of CBD 
include the following:

(1)  Consolidation, ground glass, septal thickening, 
diffuse nodules (different distributions), interstitial 
fibrosis, bronchiectasis, and honeycombing.  

(2)  Other CT scan findings include parenchymal nodules, 
septal lines, patches of ground-glass attenuation, 
bronchial wall thickening, and thickening of the 
interlobular septa.  Nodules are often seen clustered 
together around the bronchi or in the subpleural region.  
Subpleural clusters of nodules sometimes form pseudo 
plaques.  In advanced CBD, large subpleural cysts are 
sometimes found. 

c.   Radiographic Patterns.  The following list represents 
radiographic (X-ray/CT) patterns characteristic of CBD: 

  Chest X-ray                    CT/*HRCT

Alveolar Patterns              Alveolar Patterns

- Consolidation                - Consolidation

- Ground glass                 - Ground glass

Interstitial Patterns          Interstitial Patterns

- Reticular (irregular lines)  - Septal thickening

- Diffuse Nodules              - Diffuse Nodules 

- Reticulonodular                 (different distributions)

                               - Ground glass

Interstitial Fibrosis          Interstitial Fibrosis



- Honeycombing                 - Traction Bronchiectasis

- Upper lobe retraction        - Honeycombing             

     *HRCT = high-resolution computed tomography

In CBD claims, which contain the above-listed abnormalities, the 
DEEOIC staff accepts these diagnostic findings as either being 
characteristic of or denoting abnormalities consistent with CBD.  

d.   Restrictive or Obstructive Lung Physiology Testing or Diffusing 
Lung Capacity Defect.  Obstruction, either severe or mild, is the 
most common abnormality found by spirometry.  Severe obstruction 
prevents complete exhalation (i.e., air trapping).  A definitive 
diagnosis of restriction (e.g., reduced lung volumes) through 
spirometry is not made without lung volumes.  Generally, the 
pulmonary function studies include the physician’s interpretation of 
whether there is restriction or obstruction. 

e.   Arterial Blood Gas (ABG).  An ABG test is not used in lieu of a 
pulmonary function test.  There are many factors involved in 
interpreting an ABG test.  If the CE is unable to obtain a pulmonary 
function test and the ABG test is the only test available, the 
treating physician or a DMC needs to review the ABG test results 
along with the medical evidence of record to determine whether it is 
indicative of a restrictive or an obstructive lung physiology.  An 
ABG test result generally does not show a diffusing lung capacity 
defect.   

f.   Pathology Report.  A lung pathology that is consistent with CBD 
is generally identified as such in the interpretation provided by the 
physician within the pathology report.  If no interpretation is 
provided, or if the CE is unsure whether the findings are consistent 
with CBD, the CE obtains clarification from the treating physician or 
a DMC.

g.   Clinical course consistent with chronic respiratory disorder may 
include the following disorders and methods of treatment:

(1)  Hypoxemia requires supplemental oxygen and supplies.

(2)  Air flow obstruction (e.g., COPD, Emphysema) and 
Asthma/wheezing-like symptoms require inhalers (e.g. 
Flovent, Advair, Serevent, Albuterol, etc.), corticosteroid 
drugs, bronchodilators, and oxygen therapy.

(3)  Right heart failure,   Cor pulmonale  : Cardiology consult 
and subsequent management, diuretics (e.g. Lasix, HCTZ, 
Spironolactone, etc.), supplemental oxygen.

(4)  Pulmonary Hypertension: Cardiology consult and 
subsequent management, supplemental oxygen.

(5)  Respiratory infections (Pneumonia, Acute bronchitis): 
Antibiotics, sputum cultures, blood cultures, sometimes 
bronchoscopy.



(6)  Sarcoidosis: corticosteroid drugs, such as prednisone.

h.   Immunologic Tests.  Examples of immunologic tests that establish 
beryllium sensitivity include skin patch tests and beryllium blood 
tests which involve the interaction of antigens with antibodies.  

7.   Established Chronic Beryllium Disease On/After January 1, 1993, 
Part B.  The medical documentation needs to include an abnormal 
BeLPT/BeLTT performed on either blood or lung lavage cells or a 
positive beryllium patch test, in addition to evidence of lung 
pathology consistent with CBD.  Proof of lung pathology consistent 
with CBD includes, but is not limited to: a lung biopsy showing 
granulomas or a lymphocytic process consistent with CBD; a 
computerized axial tomography (CAT) scan showing changes consistent 
with CBD; or a pulmonary function or exercise test showing pulmonary 
deficits consistent with CBD. 

a.   Lung Biopsy.  

(1)  The term “lung biopsy” is interpreted as any sampling 
of lung tissue.  Lung tissue samples include any one of the 
following:

(a) Lung tissue obtained from whole lung specimens at 
the time of an autopsy;

(b) Lung tissue obtained by open or video-assisted 
thoracotomy;

(c) Lung tissue obtained by bronchoscopic 
transbronchial biopsy; or

(d) Lung tissue obtained by bronchoalveolar lavage, 
which includes alveolar and bronchial epithelial 
cells, macrophages, lymphocytes, neutrophils, 
eosinophils, and other lung cells.

Tissue samples obtained by any one of these methods are 
used to document the presence of a lymphocytic process 
consistent with CBD.

(2)  In claims that contain a normal or borderline LPT, and 
the lung tissue biopsy confirms the presence of granulomas 
consistent with CBD, the CE may accept the claim for CBD.  
The lung biopsy is considered the “gold standard.”  
However, the following steps must be followed before 
accepting a claim in this manner.

(a) If the claimant is living, the CE should contact 
the treating physician and obtain a detailed narrative 
report detailing the past history of the claimant’s 
LPT results (if possible).  Specifically, the 
physician should address whether the claimant has a 
past history of positive LPTs with recent normal or 
borderline LPT results.  The CE should note that if 
the claimant has a history of steroid use, this may 



cause a false negative on the LPT result.

(b) If the claimant is deceased, the CE should try to 
obtain as much information as possible on past LPT 
results and possible steroid use.  If exhaustive 
efforts produce little or no results and the claim 
contains the normal/borderline LPT results along with 
a biopsy of the lung tissue showing the presence of 
granulomas, the CE may accept the claim.

(c) If there is no LPT and the lung tissue biopsy 
confirms the presence of granulomas consistent with 
CBD, the CE may accept the claim.

In those instances, the tissue evidence must be very 
obvious and the recommended decision must address all the 
statutory requirements for CBD claims in a well-reasoned 
manner (e.g., LPT negative due to steroid medication giving 
a “false negative.”). 

b.   Lymphocytic Process.  A lymphocytic process consistent with CBD 
is measured in the lungs by any one of the following methods: 

(1)  Biopsies showing lymphocytes (i.e., part of the 
population of so-called mononuclear cells) in bronchial or 
interstitial (alveolar) lung tissue; 

(2)  Biopsies showing non-caseating granuloma; 

(3)  Bronchoalveolar lavage (BAL) showing an increase in 
the percentage of lymphocytes in the differential cell 
count (i.e., typically >10% lymphocytes is considered a BAL 
lymphocytosis); or

(4)  BAL Beryllium Lymphocyte Proliferation Test (BeLPT) 
showing that the lymphocytes washed from the lungs 
react/respond to beryllium salts.

An abnormal BeLPT/BeLTT, performed on either blood or lung 
lavage cells, or a positive beryllium patch test, in 
addition to lung tissue obtained through a positive BAL 
BeLPT showing a lymphocytic process in which a physician 
has identified as being consistent with CBD, are sufficient 
to support the diagnosis of CBD.  This is especially 
important when the BAL BeLPT is the only test used to 
establish the diagnosis.  However, the CE does not use a 
positive BAL BeLPT solely to support a claim for CBD on or 
after January 1, 1993. 

c.   Computerized Axial Tomography (CAT) Scan.  A CAT scan uses X-
rays and computers to produce an image of a cross-section of the 
body.  For post-1993 CBD claims, the results of the CAT scan are 
evaluated by a physician for a determination on whether the findings 
are consistent with CBD.  

d.   Pulmonary Function or Exercise Testing.    For this criterion, 



the treating physician or a DMC evaluates the results of the 
pulmonary function study or exercise tests for a determination on 
whether or not the deficits are consistent with CBD.  

8.   Established CBD Decisions, Part B.  The pre-1993 CBD criteria 
are more generalized because before 1993, it was difficult to confirm 
beryllium sensitization.  As such, the respiratory problems 
potentially related to beryllium were often misdiagnosed and thought 
to be related to other causal factors.  After 1993, diagnostic 
measures reliably identified a patient’s sensitivity to beryllium and 
linked it to the potential onset of CBD.  As such, the post-1993 CBD 
criteria are considered significantly more accurate for confirming or 
negating the existence of beryllium sensitization and CBD.

a.   Conflicting Medical Evidence.  During the adjudication process, 
there are instances when the CE encounters claims containing pre-1993 
medical evidence which supports a chronic respiratory disorder and 
meets three of the five criteria for pre-1993 CBD claims. The CE 
approves a claim where the evidence of record is sufficient to 
establish that the medical record meets either the pre- or post-1993 
criteria.

Example:  If a claim contains a post-1993 BeLPT with normal 
results and also pre-1993 medical evidence which meets the 
pre-1993 CBD criteria (i.e., three of the five criteria are 
met), the CE can approve the claim based upon the pre-1993 
CBD criteria, whether the employee is living or deceased.  

b.   Referral to a DMC.  CEs should refer claims to a DMC for a 
medical review after all means of obtaining the evidence from the 
treating physician is exhausted.  Referrals are also sent to a DMC 
when the medical reports and/or tests do not include a clear 
interpretation and/or if there is a specific question(s) about the 
medical evidence.  When a referral to a DMC is made, all the medical 
records in the case file are sent to the DMC for review.  Examples of 
situations when a referral is needed include:

(1)  Medical test results that do not provide a clear 
interpretation (e.g., pathology report, BeLPT, X-ray, CT 
scan); and

(2)  Pre-1993 and/or post-1993 CBD tests (e.g., chest X-
ray, diffusion lung capacity defect, lung biopsy showing 
granulomas, lymphocytic process, or pulmonary function 
study) that do not denote abnormalities or defects, contain 
the finding “consistent with chronic beryllium disease”, or 
are inconclusive.  

The opinion of the DMC, when properly supported by medical rationale, 
carries significant probative value and is considered reliable when 
issuing the Recommended Decision and/or Final Decision.

c.   Beryllium Sensitivity Decision When CBD Is Claimed.  When CBD is 
claimed on Form EE-1 for a living employee, but the evidence supports 



the existence of beryllium sensitivity only, the CE still develops 
the claim for CBD.  

(1)  The CE advises the claimant of the medical evidence 
necessary to establish a claim for CBD, and provides the 
claimant with a period of up to 60 days for submission of 
additional medical evidence, with a follow up letter to the 
claimant after the first 30- day interval.

(2)  If the claimant responds with additional evidence, the 
CE evaluates the claim and issues a Recommended Decision 
accepting the beryllium sensitivity (if established) and 
either accepting or denying the claim for CBD, based upon 
the totality of the medical evidence on record.  If the 
claimant either does not respond within the allotted period 
of time, or provides evidence that he or she has not yet 
developed CBD, the CE issues a Recommended Decision 
accepting the claim for beryllium sensitivity (if 
established).  The CE also sends a letter to the claimant 
advising that there is currently insufficient evidence of 
CBD, but that if the beryllium sensitivity later develops 
into CBD, the claimant may contact a DEEOIC Office and 
provide supporting medical evidence.

(3)  If the claimant later advises a DEEOIC Office that the 
beryllium sensitivity has developed into CBD, the CE 
develops the case accordingly and issues a Recommended 
Decision based upon the medical evidence the claimant 
submitted.

(4)  If the claimant advises that he or she wants a 
Recommended Decision on the CBD, despite the lack of 
supporting medical evidence, the CE issues a recommended 
denial of the CBD.

9.   Beryllium Sensitivity and CBD, Part E.  Causation under Part E 
is developed in one of two ways for beryllium sensitivity and CBD.  
The first way is through a positive determination under Part B.  The 
second way is through medical evidence as described below. 

a.   Beryllium Sensitivity. As under Part B, beryllium sensitivity is 
established by one abnormal beryllium lymphocyte proliferation test 
(BeLPT) or BeLTT result indicating that an employee’s blood showed an 
abnormal proliferative response to beryllium sulfate.  

b.   Physician Narrative.  A Part B Final Decision under the EEOICPA 
approving beryllium sensitivity or CBD is sufficient to establish the 
diagnosis and causation under Part E.  However, if there is no Part B 
decision, a positive LPT result is required to establish a diagnosis 
of beryllium sensitivity and a rationalized medical report including 
a diagnosis of CBD from a qualified physician is required to 
establish CBD under Part E.  The rationalized report should contain 
an evaluation of the employee’s medical condition and a finding that 



it is “at least as likely as not” that exposure to beryllium at a DOE 
covered facility was a significant factor in aggravating, 
contributing to, or causing the CBD.

c.   Referral to DMC.  The CE thoroughly reviews all the medical 
evidence.  If the CE determines that the totality of the evidence is 
inconclusive in establishing the diagnosis or causation for the 
claimed condition, a DMC referral is warranted, especially if the 
treating physician is unavailable or unable to provide the necessary 
information.  

d.   Causal Relationship, Survivor Development.  When a survivor 
claim for CBD is accepted under Part B and an “Other Chronic 
Pulmonary Disease” is listed on the death certificate as contributing 
to or causing the employee’s death, the CE concludes that it is “at 
least as likely as not” that the presence of CBD, or the chronic 
respiratory disorder consistent with CBD, aggravated or contributed 
to the “Other Chronic Pulmonary Disease,” and therefore to the 
employee’s death.  

Exhibit 1 serves as medical evidence that the CE uses in this 
determination.  The CE places a copy of the Memorandum from the 
DEEOIC Medical Director in the case file.  As a result, it is not 
necessary for the CE to determine whether the “Other Chronic 
Pulmonary Disease” was directly due to toxic exposure from covered 
DOE contractor/subcontractor employment.

The accepted “Other Chronic Pulmonary Diseases” are:

(1) Asbestosis;

(2) Silicosis;

(3) Chronic Obstructive Pulmonary Disease (COPD);

(4) Emphysema; and

(5) Pulmonary Fibrosis  

Once the medical, employment, and causation criteria have been met 
for a beryllium sensitivity or CBD claim under Part E, the employee 
is awarded medical monitoring, treatment, and therapy for the 
condition effective relative to the date of filing.  In addition, the 
employee is eligible for lump sum compensation for impairment and/or 
wage-loss.

10.  Presumption of CBD, Diagnosis of Sarcoidosis, and History of 
Beryllium Exposure.  A diagnosis of sarcoidosis is not medically 
appropriate if there is a documented history of beryllium exposure.  
In these situations, the CE considers the diagnosis of sarcoidosis as 
a diagnosis of CBD.  However, the application of this presumption in 
the adjudication of the claim differs between Parts B and E of the 
Act.

a.   Presumption of CBD, Under Part B.  The CE establishes that the 
employee is a “covered beryllium employee” as defined under 42 U.S.C. 



§7384l(7) and as further discussed in paragraph 4 above.  Since a 
diagnosis of sarcoidosis for a covered beryllium employee is not 
medically appropriate, in any instance when this situation occurs, 
CBD is presumed to be the diagnosis.  However, Part B of the EEOICPA 
delineates the specific diagnostic criteria to qualify for 
compensation, therefore the evidence of record needs to meet one of 
the statutory criteria for CBD to allow for an acceptance, as 
discussed in paragraphs 6 and 7 above.

b.   Presumption of CBD, Under Part E.  The CE establishes that the 
employee has at least one day of verified DOE 
contractor/subcontractor employment at a covered site during a 
covered time period when beryllium dust, particles, or vapor may have 
been present.  Whenever the evidence of record contains medical 
evidence of a diagnosed sarcoidosis and the potential for 
occupational exposure to beryllium exists, a diagnosis of CBD is 
presumed.  However, the medical requirements for CBD claims under 
Part E must be met before the claim may be approved. 

11.  Consequential Illnesses from CBD or its Treatment. Individuals 
diagnosed with CBD have the potential to develop an illness as a 
consequence of this condition or the treatment thereof, especially 
when the patient uses steroids, such as Prednisone.  

Consequential conditions include, but are not limited to, the 
following:  weight gain; elevated blood pressure; hypertension; 
elevated cholesterol and abnormal lipids; liver function 
abnormalities; blood sugar change; diabetes; eye/vision problems such 
as cataracts, glaucoma, and visual acuity changes; gastrointestinal 
conditions such as gastric reflux or peptic ulcers; psychiatric or 
psychological conditions such as depression or anxiety; skin problems 
such as thrush or other fungal infections; metabolic changes such as 
folic acid depletion; decreased immune response leading to infections 
and viruses; sleep apnea and other sleep disorders; deconditioning 
requiring pulmonary rehabilitation, physical therapy, and/or 
nutritional counseling; and decreased bone density leading to 
osteoporosis/osteopenia.

12.  Silicosis.  Chronic silicosis is a non-malignant disease of the 
lung caused by prolonged exposure to silica dust.  Under Part B, if 
all covered employment and exposure criteria are met, only chronic 
silicosis is covered.  However under Part E, if all covered 
employment and exposure criteria are met, chronic silicosis, acute 
silicosis, accelerated silicosis, and complicated silicosis are 
covered.

If chronic silicosis, acute silicosis, accelerated silicosis, or 
complicated silicosis is claimed on the Form EE-1 or EE-2, then the 
CE develops for that specific silicosis under the appropriate Part(s) 
of the Act.

a.   Silicosis Employment and Exposure Criteria, Part B.  42 U.S.C. 
§7384r(c) and (d) describes the employment requirements for an 



employee diagnosed with chronic silicosis.  The CE reviews the 
evidence with the claim to ensure that the employee was: 

(1)  A DOE employee or a DOE contractor employee; and

(2)  Present for an aggregate of at least 250 work days 
during the mining of tunnels at a DOE facility located in 
Nevada or Alaska for tests or experiments related to an 
atomic weapon (Part B claims only).

b.   Medical Evidence.  42 U.S.C. §7384r(e) describes the medical 
evidence needed to establish a diagnosis of chronic silicosis.  The 
CE verifies that all the necessary medical evidence is present in 
accordance with the requirements listed in the statute, as follows: 

(1)  The initial occupational exposure to silica dust 
preceded the onset of chronic silicosis by at least 10 
years; and

(2)  A written medical narrative from a qualified physician 
that includes a diagnosis of chronic silicosis and the date 
of initial onset.  In addition, one of the following is 
required:

(a)  A chest radiograph, interpreted by a physician 
certified by the National Institute for Occupational 
Safety and Health (NIOSH) as a B-reader, classifying 
the existence of pneumoconiosis of category 1/0 or 
higher;

(b)  Results from a computer assisted tomograph or 
other imaging technique that are consistent with 
chronic silicosis; or

(c)  Lung biopsy findings consistent with chronic 
silicosis.

Upon review of the evidence submitted, the CE verifies the presence 
of the necessary medical and diagnostic evidence to support a 
diagnosis of chronic silicosis.  If deficiencies are noted, the CE 
requests evidence from the claimant and/or the treating physician.  

c.   Silicosis Employment and Exposure Criteria, Part E.  Silica 
exposure in the performance of duty is assumed if, and only if, the 
employee was present at a DOE or RECA section 5 facility where silica 
is known to have been present.  The initial occupational exposure to 
silica dust needs to precede the onset of silicosis by at least 10 
years.  However, there are instances where an employee’s initial 
occupational exposure to silica dust can be great enough to result in 
the onset of silicosis prior to 10 years.  Therefore the CE reviews 
the employment evidence and weighs the exposure evidence, 
accordingly, when making causation determinations.

The provisions regarding separate treatment for chronic silicosis set 
forth in §7384r of the Act for Part B do not apply to Part E.  
Therefore, for purposes of evaluating the employee’s Part E claim for 



silicosis, the element of causation is not presumed unless it was 
determined that the employee was entitled to compensation under Part 
B for silicosis (see §7385s-4(a)) or the Secretary of Energy has made 
a positive determination of causation (see §7385s-4(b)).  In all 
other cases of claimed silicosis under Part E, the employment and 
exposure criteria applicable to all other claimed illnesses under 
Part E shall also apply to silicosis claims; that is, the employee 
must have been a DOE contractor employee and it must be at least as 
likely as not that exposure to a toxic substance at a DOE facility 
was a significant factor in aggravating, contributing to, or causing 
the employee’s silicosis and it must be at least as likely as not 
that the exposure to such toxic substance was related to employment 
at a DOE facility.

Silicosis is a nonmalignant respiratory disease covered under RECA 
section 5.  Therefore, for purposes of evaluating the Part E 
silicosis claim of a uranium employee covered under section 5 of 
RECA, the Department of Justice (DOJ) verifies covered employment and 
the CE makes the causation determination under §7385s-4(c) as to 
whether the employee contracted silicosis through exposure to a toxic 
substance at a section 5 mine or mill.

(1) Exceptions – Acute, Accelerated, and Complicated 
Silicosis.  The extreme nature, function, or duration of 
exposure can trigger various forms of silicosis. The CE 
determines whether or not the employee’s occupation 
entailed such exposure that the disease manifested into an 
acute, accelerated, or complicated form due to such 
exposure.  These forms of silicosis are not covered under 
Part B, but are covered under Part E based upon the CE’s 
review of the totality of the evidence.  

(2)  Employment and Exposure Evidence.  The CE obtains 
evidence of employment and exposure from various sources.  
The Department of Justice (DOJ) verifies employment for 
RECA section 5 claimants.  The CE obtains other evidence 
from Document Acquisition Request (DAR) records, DOE Former 
Worker Program (FWP) records, Site Exposure Matrices (SEM), 
employment records, Occupational History Questionnaire 
(OHQ) findings, affidavits, and from the claimant.  

d.   Medical Evidence, Part E.  A physician’s written diagnosis and 
date of initial onset is required to establish silicosis.  

When there is insufficient evidence of exposure, diagnostic testing, 
and/or diagnosis, the CE requests additional information from the 
claimant and affords the claimant sufficient time to respond.

Where no diagnosis exists, but the required employment element is met 
and evidence of a lung disease is presented, the CE requests 
additional medical evidence to establish the diagnosis of silicosis 
from either the claimant and/or the treating physician, or makes a 
referral to a DMC if the requested evidence is not submitted.  The CE 



evaluates the DMC opinion and the evidence of file to make a factual 
determination as to the diagnosis and/or causation.

13.  Pneumoconiosis, Part E.  Pneumoconiosis is the deposition of 
particulate matter, such as coal dust, asbestos, and silicon in the 
lungs.  Pneumoconiosis is a Part E covered illness only.

a.   Sufficient Evidence to Establish as a Covered Illness. Such 
evidence includes sufficient exposure to a toxic substance(s) at a 
covered DOE or RECA section 5 facility, in order to establish that 
the exposure was a significant factor in aggravating, contributing 
to, or causing the pneumoconiosis.  In particular, it needs to 
include:

(1) A sufficient period of latency between initial exposure 
to a toxin(s) and the onset of the disease; and

(2) Written evidence of one of the following two criteria:

(a) A written diagnosis of pneumoconiosis made by a 
physician; or

(b) Results from a breathing test (e.g., a Pulmonary 
Function Test (PFT) or spirometry) showing a 
restrictive lung pattern of an FVC less than 80% 
predicted; and

(c) Any one of the following three criteria:

(i) A chest radiograph, interpreted by a NIOSH 
certified B reader classifying the existence of 
pneumoconiosis of category 1/0 or higher; 

(ii) Results from a chest X-ray or computer 
assisted tomography (CT) or other imaging 
technique that are consistent with asbestosis 
and/or findings of pleural plaques or rounded 
atelectasis; or

(iii) Lung biopsy findings consistent with 
pneumoconiosis.

b.   Physician Review.  Review by a physician is required, if the 
following evidence is insufficient:

(1) Insufficient evidence of exposure to a toxic 
substance(s) at a covered DOE or RECA Section 5 facility in 
order to establish that the exposure was a significant 
factor in aggravating, contributing to, or causing the 
pneumoconiosis; 

(2) An insufficient period of latency between initial 
exposure to a toxin(s) and the onset of the disease; 

(3) Some, but not all, of the medical evidence criteria to 
establish pneumoconiosis are met; 

(4) The medical record (e.g., any physician’s report, 



results from imaging studies, surgical, or pathology 
reports) without a definitive diagnosis of silicosis, 
possible asbestosis, restrictive lung disease, or 
pneumoconiosis; 

(5) Death certificate with no mention of silicosis, 
possible asbestosis, restrictive lung disease, or 
pneumoconiosis; 

(6) A chest radiograph interpreted by a NIOSH certified B 
reader classifying the existence of pneumoconiosis of 
category 0/1 (i.e., the X-ray is normal and there is no 
presence of pneumoconiosis); or

(7) Results from a chest X-ray or computer assisted 
tomography (CT) or other imaging technique that are not 
suggestive of pneumoconiosis.

14.  Asbestosis, Part E.  Asbestosis, a form of pneumoconiosis, is a 
chronic, progressive pulmonary disease caused by the inhalation and 
accumulation of asbestos particles or fibers in the lungs.  
Asbestosis is a Part E covered illness only.

a.   Medical and Diagnostic Requirements.  Asbestosis is 
characterized by extensive pulmonary interstitial fibrosis (e.g., 
scarring) and pleural thickening.  Progressive thickening and scar 
formation of the lung tissues occur along with associated loss of 
respiratory function.  These developments are noticeable in the lower 
part of the lungs, because this area of the lungs receives a greater 
part of the inhaled load of particulate matter. 

Various types of medical evidence can establish an asbestosis 
diagnosis.  Not all types of medical evidence need to be present, and 
the CE weighs the evidence as a whole to make a determination.  Each 
form of medical evidence described below is given greater weight if 
the test results include an evaluation by a physician that suggests 
asbestosis. 

(1)  Chest X-ray reports that show pulmonary interstitial 
fibrosis and cardiac enlargement are regarded as 
characteristic of asbestosis.  The CE takes into account 
such findings as possibly indicative of asbestosis, based 
upon the totality of the evidence.  However, cardiac 
enlargement is not always seen with asbestosis.  Therefore 
if cardiac enlargement is not noted in the chest X-ray 
report, the CE still considers the possibility of 
asbestosis, based upon the totality of the evidence.    

(2)  Computerized axial tomography (CAT) and magnetic 
resonance imaging (MRI) that show characteristic lung 
scarring, pleural thickening, and cardiac enlargement are 
also possible indications of asbestosis.  

(3)  A Pulmonary Function Test (PFT) reveals pulmonary 
function and capacity.  Asbestosis typically restricts 



pulmonary function; therefore, total lung capacity, vital 
capacity, compliance measurements, and pulmonary diffusing 
capacity are reduced if asbestosis is present.  It is 
necessary that the CE obtains a physician evaluation of the 
PFT results.

(4)  A lung biopsy is a sampling of lung tissue. 
Cytological examination of the sputum or bronchial lavage 
often shows the presence of asbestos bodies.  This test is 
not considered as definitive for the diagnosis of 
asbestosis because it is commonly positive in cases of 
asbestos exposure alone and is seen in other populations 
such as hematite (i.e., iron ore) miners.

(5)  A report by a physician diagnosing asbestosis and 
providing a diagnosis date.  

(6)  Screening by DOE through the FWP that is found to be 
positive.  Such a finding is sufficient to establish the 
diagnosis of asbestosis.

(7)  A Referral to a DMC is required in instances of 
claimed and/or verified high levels of occupational 
exposure to asbestos in order to determine whether or not 
the normal required latency period for onset is to be 
waived. When the medical evidence is vague, clarification 
from the treating physician or a referral to the DMC would 
be necessary to evaluate the medical evidence and render a 
medical opinion regarding the existence of asbestosis.  As 
always, the CE gives consideration to the opinion of the 
treating physician, if one is available.   

(8)  Asbestosis identified on the death certificate, signed 
by a physician, as a cause of or contributing factor to 
death establishes a diagnosis.  If the death certificate 
shows any respiratory illness other than asbestosis, the CE 
needs to provide a well rationalized conclusion that 
asbestosis contributed to the death based on the totality 
of the medical evidence contained in the file. 

If the evidence supports a diagnosis of asbestosis and the 
death certificate lists the cause of death as 
pneumoconiosis, the CE is to presume that causation to 
death has been established. 

b.   Employment/Exposure Requirements.  The CE verifies that the 
employee was a covered DOE employee at a covered DOE or RECA section 
5 facility, during a covered time period, and in the course of 
employment was exposed to asbestos while at the DOE or RECA section 5 
facility.  

However, if an employee’s occupation was such that there is question 
as to whether or not the labor category and the work processes 
engaged in exposed the employee to asbestos, or the potential for 



extreme exposure existed and the employee worked less than 250 
aggregate work days, or there is a latency period of less than 10 
years existing between the covered DOE or RECA Section 5 employment 
and the onset of the illness, the CE evaluates the evidence as a 
whole, considering the amount of occupational exposure, and makes a 
determination on causation.  In instances when the evidence on file 
is not clear in reference to an employee’s occupation, the work 
processes engaged in, and/or the amount of occupational exposure, a 
referral to an Industrial Hygienist (IH) is necessary.

(1)  DOE/RECA Section 5 Employment and Asbestos Exposure.  
With the collection of exposure data contained in SEM, it 
has been determined that asbestos existed in all covered 
DOE and RECA section 5 facilities.  However, based upon the 
labor category and the work processes engaged in, coupled 
with the possibility of the existence of extreme exposure 
and the number of verified covered work days, the CE 
determines if sufficient evidence exists to support that 
the employee was exposed to asbestos.     

If sufficient exposure evidence is not available (e.g., DAR 
records) and the employee’s exposure is questionable 
because of the labor category and the work processes 
engaged in (e.g., secretary), the CE requests the following 
information from the claimant:

(a) Medical evidence discussing the employee’s work 
history and exposure to asbestos at the covered 
facility.  The presence of pleural thickening, 
interstitial fibrosis, neoplasia, or other medical 
findings characteristic of asbestosis, as discussed 
above, also helps establish the relationship between 
employment and exposure;  

(b) Personnel or incident records disclosing exposure 
to asbestos; or

(c) Affidavits from other employees attesting to the 
employee’s asbestos exposure and other evidence such 
as independent studies of the facility or newspaper 
articles discussing asbestos exposure at the site.

(2)  Latency Period.  A sufficient latency period also 
needs to exist between the covered DOE or RECA section 5 
employment and the onset of the illness.  Asbestos-related 
diseases and abnormalities usually do not occur for at 
least 10 years, but sometimes less, after onset of 
exposure.  Therefore if all diagnostic criteria for 
asbestosis are satisfied, as discussed in paragraph 14a 
above, and the evidence of file shows 10 years or more of 
asbestos exposure at a DOE or RECA section 5 facility, the 
CE accepts the claim without a DMC review.



If the latency period is less than 10 years, the CE reviews 
the evidence of file to determine if sufficient evidence 
exists to support that the exposure was “at least as likely 
as not” a significant factor in aggravating, contributing 
to, or causing asbestosis.  In some instances when the 
medical evidence from the treating physician is not 
compelling, a referral to a DMC is necessary.

15.  Medical Conditions Associated with Asbestos Exposures.

a.   Mesothelioma.  Mesothelioma is a rare cancer of the pleura that 
is caused almost exclusively by asbestos exposure.  Because of this 
relationship to asbestos, any claims involving a confirmed diagnosis 
of mesothelioma are accepted, given the requirements for asbestos 
exposure at a covered facility (e.g., latency period) have been met.

b.   Pleural Plaques and Pleural Effusions.  Pleural plaques and 
pleural effusions are considered conditions caused by asbestos, but 
do not constitute an asbestosis diagnosis or finding.  If a claim is 
made for asbestosis but only pleural plaques can be accepted, the 
claim for asbestosis is explicitly denied.

Although generally asymptomatic, the CE accepts pleural plaques and 
pleural effusions for medical benefits which encompasses the 
following: chest radiology (e.g., X-rays, CT scans, or MRIs); PFTs; 
bronchoscopy with or without biopsy; pleural biopsy; and other tests 
to rule out malignant tumors of the chest.  

In addition, it is possible for pleural plaques or pleural effusions 
to result in an impairment rating and/or wage loss. 

(1)          Sufficient Evidence to Establish an Asbestos 
Related Disorder Includes the Following:

(a) Medical evidence as established by the results 
from a chest X-ray, CT scan, or other imaging 
technique that are consistent with pleural plaques 
or pleural effusions, as evidenced by any of the 
following findings:

(i)          Pleural plaques;  

(ii) Pleural thickening, not associated with an 
area of prior surgery or trauma; 

(iii) Rounded atelectasis; or 

(iv) Bilateral pleural effusions, also known as 
benign asbestos-related pleural effusion; and

(b)  The employee was exposed to asbestos at a covered 
DOE or RECA Section 5 facility for a DOE contractor or 
subcontractor for an aggregate of at least 250 work 
days; and

(c)  The latency period between the initial exposure 
to asbestos and the onset of pleural plaques or 



pleural effusions is more than 20 years for pleural 
plaques and between 5 and 30 years for pleural 
effusions.

(2)  When a DMC’s Review Is Required Due to Insufficient 
Evidence:

(a)  If the totality of the medical evidence is 
inconclusive or insufficient to establish a diagnosis 
of pleural plaques or pleural effusions.  Also, if the 
results from a chest X-ray, computer assisted 
tomography (CT), or other imaging technique are 
consistent with any of the following findings:

(i)  Pleural thickening in an area of prior 
surgery or trauma; or

(ii) Pleural effusion, only if the record does 
not indicate that there is another disease 
process that would otherwise account for the 
effusion, such as congestive heart failure (CHF), 
cancer, or other lung disease; 

(b)  If the employee was a DOE contractor or 
subcontractor employee who was exposed to asbestos for 
less than an aggregate of 250 work days at a DOE or 
RECA section 5 facility.  If the exposure period is 
less than the required aggregate 250 days, but the 
employee worked in an occupation that typically 
experiences heavy asbestos exposure, the CE includes 
that information in the referral to a physician; or

(c)  If the latency period between the initial 
exposure to asbestos and the onset of pleural plaques 
or pleural effusions is less than 20 years for pleural 
plaques, or less than 5 years or more than 30 years 
for pleural effusions.

c.   Lung Fibrosis (Pulmonary Fibrosis).  

(1)  Sufficient Evidence to Establish as a Covered Illness 
Includes the Following:

(a) Sufficient exposure to a toxic substance(s) at a 
covered DOE or RECA section 5 facility for a DOE 
contractor or subcontractor to establish that the 
exposure was a significant factor in aggravating, 
contributing to, or causing the lung fibrosis;

(b) A period of latency between the initial exposure 
to the toxin(s) and the initial onset of the lung 
fibrosis; and

(c) A written diagnosis of lung fibrosis made by a 
physician along with any one of the following three 
criteria:



(i) Results from a chest X-ray, CT scan, or other 
imaging technique that are consistent with 
fibrosis such as small lung fields or volumes, 
minimal ground glass opacities, and/or bibasilar 
reticular abnormalities; 

(ii) Results of breathing tests (e.g., PFTs or 
spirometry) showing a restrictive or mixed 
pattern, such as FVC less than 80% predicted; or

(iii) Lung biopsy findings consistent with 
fibrosis; and

(d)  The medical evidence does not contain any 
indication that the lung fibrosis is present due to 
another disease process.

16.  Chronic Obstructive Pulmonary Disease (COPD).  COPD is a disease 
that causes airflow blockage and breathing-related problems.    

a.   Evaluating Medical Evidence.  Any one of the following tests 
below can provide an indication of COPD, but a diagnosis is not based 
solely on one of the following criteria.  The CE weighs all the 
medical evidence before making a finding.  Exposure to certain toxic 
substances that induce lung ailments are considered when the CE is 
reviewing the evidence. 

All test results are to be accompanied by a physician’s 
interpretation in order to have probative value.  If a physician’s 
interpretation is not available, the CE seeks such interpretation 
from either the treating physician or a DMC.  The CE is not qualified 
to make medical opinions as to the results of the tests described 
below.  

(1)  Arterial Blood Gas (ABG) Test.  Abnormal results from 
the blood gas components include such findings as the body 
is not getting enough oxygen, is not getting rid of enough 
carbon dioxide, or that there is a problem with kidney 
function.          

(2)  Consistent Chest X-rays/CAT scans.  Chest X-ray 
results vary and show interstitial patterns, scarring, and 
other abnormalities.  

(3)  Abnormal Spirometry.  The Spirometer measures air flow 
and air volume.  An abnormal reading includes an indication 
of COPD or some other lung condition.  

(4)  Bronchoscopy.  A bronchoscopy is used by physicians to 
examine the major air passages of the lungs.  A finding of 
an obstruction in the air passages includes an indication 
of COPD or some other lung condition.

(5)  DMC Referral.  If the totality of the medical evidence 
is insufficient to establish a lung condition, the CE 
refers the case file to a DMC for an opinion.  



b.   Employment and Exposure Requirements.  The CE develops for 
covered DOE or RECA section 5 employment at a covered DOE or RECA 
section 5 facility during a covered timeframe, or for eligibility as 
a qualified RECA 4 claimant.  Site profiles, SEM, and evidentiary 
employment evidence (e.g., DAR records, OHQ findings, affidavits, 
etc.) are used to determine what toxins were present at the site.

Based upon the totality of the evidence, the CE determines whether it 
is “at least as likely as not” that the established occupational 
exposure was a significant factor in aggravating, contributing to, or 
causing the condition.  

c.   Unique Conditions within COPD.  Emphysema is caused by only a 
small subset of the toxic substances associated with chronic 
bronchitis, but is sometimes aggravated by toxins associated with 
COPD.  

If all of the COPD criteria are otherwise met, individuals with 
Alpha-1 Antitrypsin Deficiency (AAT Deficiency) are considered to 
have a covered illness.

17.  Other Conditions.  Like asbestosis and the lung ailment COPD, 
there are a host of other non-cancerous conditions potentially 
covered under Part E that are not covered under Part B.  

a.   Exposure.  The CE uses site profiles, SEM, DAR records, and 
other employment exposure data in evaluating causation.  The SEM acts 
as a repository of information related to toxic substances 
potentially present at covered DOE and RECA sites, and is 
particularly helpful as an exposure development tool.  The SEM is a 
living database which is updated with toxic substances and facilities 
as they are evaluated.  The SEM assists the CE in verifying the 
presence of a toxic substance at a given building or during a given 
work process.  

In some instances, with or without sufficient exposure data, it is 
necessary to refer the case file to a DMC, IH, or toxicologist to 
evaluate the evidence and render an expert opinion as to causation 
and exposure. 

b.   Medical Requirements.  With the wide variety of conditions 
claimed under Part E, this chapter cannot address diagnostic 
requirements of all possible conditions. 

However, the matrices in Exhibit 2 have been created which provides 
descriptions of medical evidence sufficient to establish some 
conditions as covered illnesses and they include the following:  
kidney disease; occupational asthma; heart attack; toxic neuropathy; 
and chronic toxic encephalopathy.  Ultimately, the CE uses his or her 
best judgment in reviewing and evaluating the probative value of the 
medical evidence.

Referrals to DMCs, IHs, or toxicologists are necessary for some 
conditions, based upon the evidence of record in a case-by-case 
basis.  A physician’s narrative or DMC report that is well 



rationalized and provides a diagnosis holds the greatest weight.  

c.   Causation.  For Part E claims, the evidence must establish that 
there is a relationship between exposure to a toxin and an employee’s 
illness or death.  This relationship defines the intensity, duration, 
and route of exposure, which is characteristic of that specific toxin 
and illness or death.  The evidence further needs to demonstrate 
whether it is “at least as likely as not” that such exposure at a 
covered DOE or RECA section 5 facility during a covered time period 
was a significant factor in aggravating, contributing to, or causing 
the employee’s illness or death, and that it is “at least as likely 
as not” that exposure to a toxic substance(s) was related to 
employment at a covered DOE or RECA section 5 facility.

18.  Hearing Loss.  Hearing loss can be compensable under Part E of 
the Energy Employees Occupational Illness Compensation Program Act 
(EEOICPA) if such loss arises as a result of exposure to one or more 
of the organic solvents listed below in conjunction with employment 
in at least one of certain specified labor categories during a 
prescribed timeframe. 

a. Conditions for Acceptance.  To be compensable, all of the 
following conditions must be satisfied for the employee:

(1) Exposure to certain specific organic solvents for 10 consecutive 
years; and

(2) Verified covered employment within at least one specific job 
category for a period of 10 consecutive years, completed prior to 
1990; and

(3) Diagnosed sensorineural hearing loss in both ears (conductive 
hearing loss is not known to be linked to toxic substance exposure).

If an employee has a diagnosis of sensorineural hearing loss in both 
ears, and the employee was exposed to one of the listed chemical 
solvents, and worked in one of the listed labor categories for the 
required concurrent and unbroken 10-year period, then the claim can 
be accepted for the covered illness of hearing loss.

b.  Organic Solvents.  Compensable claims for sensorineural hearing 
loss due to organic solvent exposure must have evidence in the case 
file that the employee was concurrently exposed to certain specific 
organic solvents and worked within a certain job category for a 
consecutive and unbroken period of ten years, completed prior to 
1990.  Experts have determined that at least one of these organic 
solvents would likely have been used in covered facilities prior to 
1990.  Currently, the only organic solvents shown in research 
literature to contribute to sensorineural hearing loss are the 
following:

·             Toluene

·             Styrene

·             Xylene



·             Trichloroethylene

·             Methyl Ethyl Ketone

·             Methyl Isobutyl Ketone

·             Ethyl Benzene

(1)  Evidence (either from the Site Exposure Matrices or some other, 
probative source of exposure information) must establish exposure to 
at least one of the above listed solvents.  Exposure to derivatives 
of the listed solvents does not create a presumption of causation for 
hearing loss, regardless of labor category or duration of 
exposure.    

c.   Labor Categories.  To be compensable, the employee must have 
worked in one of the following labor categories for a continuous 10-
year period, completed prior to 1990.   

·             Boilermaker

·             Chemical Operator

·             Chemist

·             Electrician/Electrical Maintenance/Lineman

·             Electroplater/Electroplating Technician

·             Garage/Auto/Equipment Mechanic

·             Guard/Security Officer/Security Patrol Officer (i.e. 
firearm cleaning activities)

·             Instrument Mechanic/ Instrument technician

·             Janitor

·             Laboratory Analyst/Aide

·             Laboratory Technician/Technologist

·             Lubricator

·             Machinist

·             Maintenance Mechanic

·             Millwright

·             Operator (most any kind)

·             Painter

·             Pipefitter

·             Printer/Reproduction clerk

·             Refrigeration Mechanic/HVAC Mechanic

·             Sheet Metal Worker

·             Utility Operator

d.   Nonconforming circumstances.  Claims for other conditions based 
on exposure to the listed organic solvents must be verified using the 



Site Exposure Matrices, a medical report from a qualified physician, 
or review by the National Office (NO) toxicologist.  

(1)  Other hearing loss claims based on rationalized medical evidence 
asserting a causative link between covered employment and exposure to 
other solvents not listed in this Circular should be forwarded to the 
NO for specialist review. 

(2)  Claims for hearing loss due to organic solvent exposure where 
the employee has less than 10 years of employment completed prior to 
1990 must likewise be forwarded to the NO for specialist review.

Exhibit 1: Statutory CBD and Other Respiratory Disorders Memorandum

Exhibit 2: Matrix for Confirming Sufficient Evidence of Non-Cancerous 
Covered Illnesses
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1.   Purpose and Scope.  This chapter describes the policies and 
procedures for processing claims involving uranium miners, millers, 
and ore transporters who worked at facilities covered by Section 5 of 
the Radiation Exposure Compensation Act (RECA) and, where applicable, 
the survivors of such employees.  This chapter also describes the 
policies and procedures for processing claims involving claimants who 
applied for an award under Section 4 of the RECA.  

2.   RECA Background.

a.   Department of Justice (DOJ) Administered. On October 5, 1990, 
Congress passed the Radiation Exposure Compensation Act ("RECA"), 42 
U.S.C. § 2210 note, providing for payments to individuals who 
contracted certain cancers and other serious diseases as a result of 
their exposure to radiation released during above-ground nuclear 
weapons tests or as a result of their exposure to radiation during 
covered employment.  It was the intent of Congress in enacting 
EEOICPA to treat certain uranium workers covered under RECA the same 
as Department of Energy (DOE) workers under EEOICPA.  

     b.   Section 5 of RECA.

(1) Covered Employee. Uranium miners, uranium mill workers 
and uranium and vanadium-uranium ore transporters who 
transported ore from mines or mills.

(2) Covered States. Colorado, New Mexico, Arizona, Wyoming, 



South Dakota, Washington, Utah, Idaho, North Dakota, Oregon 
and Texas.

(3) Covered Time Period. January 1, 1942 through December 
31, 1971.

(4) Covered Illnesses. Primary lung cancer, renal cancer, 
other chronic renal diseases including nephritis and kidney 
tubal tissue injury, and the following nonmalignant 
respiratory illnesses: pulmonary fibrosis, fibrosis of the 
lung, cor pulmonale related to pulmonary fibrosis, 
silicosis and pneumoconiosis. 

(5) Benefits Payable by DOJ. A payment of $100,000 is 
available to eligible employees or their survivors.

     c.   Section 4 of RECA.

(1)         Downwinders.

(a)  Coverage: Individuals who were physically present 
in one of the affected areas downwind of the Nevada 
Test Site during a period of atmospheric nuclear 
testing, and later developed a covered illness.

(b)  Covered Illnesses: Leukemia (other than chronic 
lymphocytic leukemia), multiple myeloma, lymphomas 
(other than Hodgkin’s disease), and primary cancer of 
the thyroid, male or female breast, esophagus, 
stomach, pharynx, small intestine, pancreas, bile 
ducts, gall bladder, salivary gland, urinary bladder, 
brain, colon, ovary, liver (except if cirrhosis or 
hepatitis B is indicated), or lung.

(c)  Benefits Payable by DOJ: A payment of $50,000 is 
available to eligible individuals.

(2)         Onsite Participants.

(a)  Coverage: Individuals who participated onsite in 
a test involving the atmospheric detonation of a 
nuclear device, and later developed a covered illness.

(b)  Covered Illnesses: Same as downwinders.

(c)  Benefits Payable by DOJ: A payment of $75,000 is 
available to eligible individuals.

d.   All claims identified as RECA claims, Section 4 or Section 5, 
should be referred to the Denver District Office for adjudication 
regardless of the employee’s last place of employment.

3.   How DOL Identifies a RECA Section 5 Uranium Worker.  The Claims 
Examiner (CE) can identify a claim submitted by a Section 5 RECA 
uranium worker, or an eligible surviving beneficiary of such uranium 
worker, by reviewing the information provided on the EE-1 or EE-2.  
If the claimant indicated on the EE-1 or EE-2 that the employee was a 



uranium worker, or that a Section 5 RECA award was applied for or has 
been approved, the claim is to be developed in accordance with the 
guidance set out under this Chapter. In cases where the EE-1 or EE-2 
does not specify if the employee was/is a uranium worker and/or the 
Section 5 RECA status, the CE will review the EE-3, if provided, for 
an indication of possible RECA employment.  

4.   Determining Uranium Worker Eligibility. Under Part B, 
eligibility is entirely dependent upon a Section 5 RECA award.  Under 
Part E, denial of a Section 5 award by the DOJ has no effect on a 
claimant’s eligibility.  The CE must independently develop a 
claimant’s Part E claim as set forth in this Chapter.

a.   Benefits Available Under Part B. 

(1)  Award Letter from DOJ.  42 U.S.C. § 7384u describes 
the requirements for determining eligibility for benefits 
under Part B of the EEOICPA.  An individual is a “covered 
uranium employee” when the DOJ has determined that the 
employee or his or her survivor is entitled to payment of 
$100,000 as compensation due under Section 5 of the RECA 
for a claim made under that statute and has issued a 
Section 5 RECA award. Receipt of payment is not required.  
DOJ advises DOL of Section 5 RECA awards in writing 
(Exhibit 1).

(2)  No Additional Development. Once the CE receives 
confirmation of the Section 5 award, the Part B claim is in 
posture for acceptance. The illness awarded under RECA by 
DOJ must also be awarded under Part B of the EEOICPA.

(3)  Benefits Payable. If the Section 5 RECA recipient is a 
uranium worker and was approved for a lump sum compensation 
payment of $100,000 under Section 5 of the RECA, the 
additional lump sum payment of $50,000 under Part B of the 
EEOICPA will be made to the uranium worker.  The uranium 
worker is also eligible for medical benefits in relation to 
his or her accepted covered condition(s) per 42 U.S.C § 
7384t.

(a) If the Section 5 RECA recipient is deceased, the 
uranium worker’s eligible survivor(s) is entitled to 
the additional lump sum payment of $50,000 
compensation.  The CE will review the claim for 
survivor benefits per 42 U.S.C. § 7384u(e).

(b) If the Section 5 RECA recipient(s) was awarded 
benefits as surviving beneficiary(s) of a covered 
uranium worker, the additional lump sum payment of 
$50,000 under the EEOICPA will be made to the same 
recipient(s).  No survivorship development is 
conducted.  For example, it is unnecessary to obtain a 
marriage certificate from a surviving spouse who has 



already received a Section 5 RECA award as a surviving 
beneficiary.

(c) If the uranium worker’s survivor(s) received the 
Section 5 RECA award and died, only the eligible 
survivor(s) of the uranium worker described in 42 
U.S.C. § 7384u(e) are eligible for EEOICPA benefits.  

(4)  Issuing Recommended and Final Decisions.  A decision 
of acceptance of a Part B claim will address the fact that 
the additional lump sum payment of $50,000 and medical 
benefits are awarded in addition to and as a result of 
Section 5 RECA award of $100,000.

     b.   Benefits Available Under Part E.

(1)  NO DOJ Award Required.  As noted above, a DOJ Section 
5 award denial has no effect on a claimant’s eligibility 
under Part E due to expanded definition of a covered 
uranium worker under Part E and coverage extending to any 
medical condition if it is determined to be related to 
exposure to toxic substances at a covered DOE facility or 
covered uranium mine or mill. The CE must independently 
develop a claimant’s Part E claim where there is no DOJ 
award.

(2)  DOJ Award Letter / Part B Acceptance. In all instances 
other than awards involving survivors, an acceptance under 
Part B will correlate to an automatic acceptance under Part 
E as to the medical conditions accepted by DOJ and the CE 
can prepare a recommended decision to accept the claim for 
benefits under the Act and proceed with whatever other 
development that is required (i.e. other claimed illnesses, 
impairment claims and wage loss claims).

(a) Eligible survivors of Section 5 RECA award 
recipients, and survivors who are award recipients in 
their own right, are approved for benefits under Part 
B of the EEOICPA. However, such acceptance under Part 
B does not automatically translate to an acceptance 
under Part E. Survivors of Section 5 RECA award 
recipients, and survivors who are award recipients in 
their own right, must submit the requisite documents 
to establish survivorship eligibility under Part E. 
All Part E survivorship rules apply to RECA 
survivors.  The CE develops all necessary requirements 
to establish survivorship eligibility as it is defined 
under Part E of the EEOICPA.  

(3) Benefits Payable. In addition to medical benefits, Part 
E of the Act grants covered employees compensation for 
impairment and/or wage loss related to an accepted illness.

5.  Developing RECA Section 5 Claims.  The CE must evaluate the 



status of the Part B and Part E claims as follows in order to proceed 
with adjudication.  In all cases where employment verification is 
required, the CE proceeds under the guidance set forth under 
paragraph 6. In all instances where a uranium worker files a claim 
under EEOICPA without demonstrating a RECA award, DOL must write to 
DOJ for additional information. 

a.   Section 5 RECA Covered Condition. Once a Section 5 RECA claim is 
identified, the CE prepares a letter to DOJ (Exhibit 2) notifying DOJ 
that a claim based on RECA has been submitted and requesting 
information concerning whether the claimant either received an award 
or filed a claim under Section 5 of the RECA. This letter provides 
DOJ with options for response depending on the status of the RECA 
claim. The initial inquiry to DOJ is not done via email.  As 
discussed below, no further information is required of DOJ if a 
Section 5 RECA award has been approved for all claimed conditions. If 
a Section 5 RECA claim is pending, the letter requests that DOJ send 
a letter verifying employment and all medical, employment and 
survivorship evidence on file.  If the Section 5 award is denied, the 
letter requests the following: a copy of DOJ’s decision and all 
employment, medical and survivorship evidence available to DOJ.  If 
no Section 5 RECA claim exists, the letter requests that DOJ send a 
letter verifying employment.  

b.   Condition Not Covered Under RECA Section 5, But Claim Involves a 
Uranium Miner. The CE prepares a different letter to DOJ (Exhibit 3) 
if the claimed condition is not a covered RECA Section 5 illness. 
This letter requests that DOJ send all employment, medical and 
survivorship evidence available to DOL and a statement verifying 
employment regardless of the outcome of the Section 5 claim. 

c.   If the claimant filed for a medical condition that is not 
covered under the RECA in addition to covered RECA conditions, the CE 
may send the standard request to DOJ (Exhibit 2) and defer the 
request for copy of records until additional development is conducted 
to avoid multiple requests for the same claim. The CE may also defer 
the request for copy of records based on the nature and quality of 
the medical evidence in the case file. Upon receipt of the requested 
documentation from DOJ, the CE can request whatever additional 
evidence deemed necessary for development at a later date via follow 
up email communication with DOJ. The CE attaches a copy of the EE-1 
or EE-2 to the letter in all instances. The EE-1 or EE-2 signed by 
the claimant serves as a Privacy Act waiver allowing DOJ to release 
information to DOL regarding specific individuals.

     d.   Response from DOJ. 

(1)  DOJ Approves the Section 5 Award.  DOJ advises DOL of 
Section 5 RECA awards in writing (Exhibit 1). Once the CE 
receives confirmation of the award, the Part B claim is in 
posture for acceptance.  

(2)  DOJ Award Adjudication Pending.  If a Section 5 RECA 



claim is filed but pending DOJ adjudication, DOJ will 
provide DOL with a letter (Exhibit 4). DOJ also provides 
DOL with the factual statement of employment as requested 
and all employment, medical and survivorship evidence 
available to DOJ. The CE proceeds to develop for benefits 
under Part E.  Any factual statement provided by the DOJ 
verifying the uranium worker’s specific dates and places of 
employment covered under Section 5 of the RECA suffices to 
verify employment as to those specific dates and places 
only.  

(3) DOJ Denies Section 5 Award. A DOJ Section 5 award 
denial automatically translates into a DOL denial under 
Part B. However, due to the expanded definition of a 
covered uranium worker and expanded covered conditions 
under Part E, a DOJ Section 5 award denial has no effect 
on Part E adjudication, and the CE continues to develop 
for coverage regardless of any negative determination or 
pending action on the part of DOJ. DOJ may deny Section 5 
awards based upon RECA employment requirements that have 
no bearing on the EEOICPA. Additionally, DOJ denies 
Section 5 awards if the claimed condition is not a covered 
condition under the RECA. Expanded covered conditions 
under Part E might allow for an acceptance where DOJ has 
denied a claim.  Accordingly, the CE proceeds to develop 
for Part E benefits, obtains all information relevant to 
DOJ’s adjudication process from DOJ, and evaluates all 
available evidence to reach a determination as to coverage 
under the Act.  

(4)  No DOJ Section 5 Claim Filed.  If the DOJ responds 
(Exhibit 5) indicating the claimant has not filed for an 
award under Section 5 of the RECA, the CE will contact the 
claimant in writing (Exhibit 6) and advise the claimant 
that benefits may only be awarded under Part B of the 
EEOICPA if the covered employee or claimant has been 
approved for an award under Section 5 of the RECA.  The 
letter also notifies the claimant their Part E claim is not 
dependent on a Section 5 RECA award and is being 
developed.    In such cases, the CE requests employment 
verification from DOJ (See Exhibits 2 and 3). The letter 
should ask the DOJ to confirm the accuracy of the claimed 
employment and whether the reported employment is covered 
under the RECA.  The CE completes development of the Part E 
claim and issues a recommended decision as soon as all the 
required facts are examined and a coverage determination 
made.  

(5)  If a claimant was denied due to having no Section 5 
RECA award and later obtains an award and submits it to 
DEEOIC, there is no need to require the claimant to file a 



new claim. In this instance, the claim is simply reopened 
and adjudicated under the guidance set out in this Chapter. 

e.   Evaluating and Obtaining Evidence from DOJ. In some cases DOJ 
initially provides verification of RECA Section 5 employment in the 
form of a factual statement of employment.  The initial communication 
with DOJ (Exhibit 2) indicates that additional evidence may be sought 
as claim adjudication proceeds.  The DO CE seeks additional evidence 
from DOJ as necessary by contacting DOJ in writing (either by letter 
or email) requesting whatever additional documentation is required to 
adjudicate the claim under Part E.  DOJ has requested that all 
medical, employment and survivorship (if applicable) evidence be 
requested at the same time to avoid multiple requests on the same 
claim.  

In cases where DOJ does not grant a Section 5 award based upon 
employment, the CE requests all employment and medical evidence in 
DOJ’s possession and renders an independent finding as to 
employment.  The CE reviews all evidence obtained from DOJ to assist 
in reaching a decision regarding the acceptance or denial of benefits 
under the EEOICPA.  

(1)  Concurrent Development.  While obtaining information 
from DOJ is important, the CE concurrently conducts 
independent development as needed to obtain employment, 
medical, survivorship and exposure evidence that assists 
the CE in adjudicating the claim under Part E.  Such 
development should begin immediately upon receipt of the 
claim file in the DO if a medical condition is claimed that 
is not covered under the RECA or if the applicant indicates 
a RECA claim was not filed.  The CE pursues additional 
evidence from the claimant, treating physicians, other 
health care providers, employers, and exhausts all other 
sources of information when developing for adjudication. 
The CE reviews and weighs all evidence obtained through the 
development process before issuing the recommended 
decision.  

f.   Cancer Claims. Based upon a diagnosed cancer not accepted under 
RECA and covered employment, the case file must be referred for dose 
reconstruction to the Department of Health and Human Service’s 
National Institute for Occupational Safety and Health (NIOSH).  The 
dose reconstruction is used to determine the probability of causation 
between the diagnosed cancer and the radiation dose potentially 
received during the covered employment.  If a cancer claim is 
accepted under Part E based on exposure to a chemical or biological 
toxic substance, there is no need to refer the case to NIOSH. 

g.   Issuing the Recommended / Final Decision and Post Adjudication 
Actions. Once the CE receives confirmation of a Section 5 RECA award, 
a recommended decision to accept the Part B claim should be issued.  
In all instances other than awards involving survivors, an acceptance 



under Part B will correlate to an acceptance under Part E as to the 
medical conditions accepted by DOJ and the CE can prepare a 
recommended decision to accept the claim for benefits under the Act 
and proceed with whatever other development that is required (i.e. 
other claimed illnesses, impairment claims and wage loss claims).  
The recommended decision of acceptance will address the fact that the 
additional lump sum payment of $50,000 and medical benefits when 
applicable, are awarded in addition to the Section 5 RECA award of 
$100,000.  

(1) Part E Claim in Posture for Denial.  If after complete 
development, the CE determines that the Part E claim is in 
posture for denial, no recommended decision denying 
benefits is issued until DOJ has issued its decision 
regarding the Section 5 award, because a DOJ acceptance may 
prompt an automatic approval under Part B and Part E 
(except in certain survivorship cases). In such cases where 
the Part E EEOICPA claim is in posture for denial and is 
pending adjudication at DOJ, the CE may administratively 
close the claim for timeliness purposes and reopen once DOJ 
issues its decision.  

(2) Acceptances.  If after complete development the CE 
determines that any part of the Part E EEOICPA claim is in 
posture for acceptance, a recommended decision is issued 
accepting the claim under Part E.  The CE must address the 
status of the Part B claim in the recommended decision.   

(3) Part B Reopening.  If a Part B claim is denied by the 
Final Adjudication Branch because the claimant has not 
filed for or received an award under Section 5 of the RECA 
and the claimant later submits evidence showing a Section 5 
award, a reopening should be initiated by the district 
office.

6.  Verifying RECA Section 5 Part E Employment.  Under Part E, the CE 
must develop claimed employment if the employee or survivor claims a 
medical condition not included in the claimant’s RECA award.  If not 
already submitted, the CE will send a Form EE-3 to the claimant so 
that all potentially eligible employment can be identified and 
developed.  This should be done upon the initial review of the claim 
file if a medical condition is claimed that is not covered under the 
RECA.  The CE does not need to develop employment under Part E where 
all claimed medical conditions were awarded under RECA.  

a.   DOJ Employment Verification.  Upon receipt of the notification 
letter that the Department of Labor has received a RECA claim, DOJ 
searches its records. DOJ issues a letter to DOL regarding the status 
of the claimant’s Section 5 RECA claim.  If requested, DOJ will also 
provide copies of all medical, employment and survivorship evidence 
on file for the employee.  DOJ refers to survivorship documents as 
“identification” documents.



(1)  Employment Verified.  In instances where employment is 
verified by a Section 5 RECA award, the CE accepts this as 
proof establishing covered employment under the EEOICPA for 
the medical conditions upon which the RECA award is based.

(2)  Employment Not Verified.  In cases where DOJ has 
denied a Section 5 award based upon employment, the CE 
requests from DOJ (Exhibit 2) all evidence at its disposal 
that was used to determine that employment could not be 
verified.  In instances where DOJ denies a Section 5 RECA 
claim because employment cannot be verified, or where no 
Section 5 RECA claim exists, the CE must independently 
develop employment.  

(a) Reasons for Failure to Verify:  DOJ cannot verify 
employment if no record of employment exists or if 
claimed employment at a certain mine or mill falls 
outside of the period in which the mine or mill was in 
operation or outside of the covered time period.  In 
such instances, the CE conducts further development 
and obtains additional evidence where available in an 
attempt to verify employment during the covered time 
period of January 1, 1942 through Decem ber 31, 1971. 

b.   Use of SEM for Employment Development.  The SEM cannot by itself 
verify employment.  However, SEM should be used to verify the claimed 
site of covered employment years of operation and known operating 
contractors during the period of claimed employment.  SEM contains a 
list of uranium mines, uranium mills and vanadium-uranium ore 
transporters and the time period each was in operation.  By obtaining 
Social Security Administration (SSA) earnings records, the CE can 
confirm the employee worked for the reported employer(s).  However, 
an affidavit (such as a Form EE-4) or verification from the DOJ is 
needed to place the worker at the covered site.  Additionally, the 
SEM “Site History” section for each facility lists all prime 
operating entities and respective operating dates.  The CE should 
attempt to match the operator’s name and dates to employment evidence 
as an additional corroborative step toward verifying employment.

c.   Uranium Worker Employment Requirements. In developing a claim 
for a uranium worker, only one day of employment exposure is 
required, but additional employment may be necessary to satisfy 
certain causation criteria regarding exposure as will be outlined in 
the new unified EEOICPA PM 2-0700 Establishing Toxic Substance 
Exposure.

d.   The CE assesses exposure for a uranium ore transporter based 
upon that individual’s confirmed presence at a uranium mine or mill.  
Claimed exposure in transit will not be considered when conducting a 
causation analysis. Only the time in which an ore transporter is 
actually physically present at a mine or mill will be counted as 



covered employment for exposure development purposes.   

7.  Verifying Part E Exposure for RECA Section 5 Claims.  The CE 
evaluates exposure for uranium workers based upon SEM and/or other 
data which will be outlined in the new unified EEOICPA PM 2-0700. The 
CE also verifies exposure through employment exposure records and 
supporting evidence submitted by the claimant.  In addition, the 
Resource Center (RC) calls the claimant to complete an occupational 
history questionnaire (OHQ) on RECA claims to obtain information 
regarding exposure.  

a.   Ensuring SEM Accuracy. - All covered RECA Section 5 uranium 
mines, mills and ore transporters should be listed in SEM because all 
such employment is covered under the EEOICPA.  If the CE identifies a 
uranium mine, uranium mill or a vanadium-uranium ore transporter in 
operation during the covered time period but not listed in SEM, the 
CE should provide all pertinent facts regarding the omitted site or 
employer to the designated DO SEM point of contact (POC).  The DO SEM 
POC will contact the National Office SEM POC via email.  The National 
Office SEM POC will then contact DOJ to determine coverage.

b.   Employment Evidence.  The CE uses employment records, where 
available, to evaluate for exposure.  The CE obtains such evidence 
from either the claimant or the employer and reviews the totality of 
the evidence of file to determine whether or not it is established 
that the employee was exposed to a toxic substance.

c.   Occupational History Development.  As noted above, the RC calls 
the claimant to complete an OHQ on most RECA claims involving the 
worker or eligible survivors.  An OHQ is designed specifically to 
develop information regarding workplace exposure. The CE is to 
request that the RC conduct an OHQ interview if one has not been 
conducted for an eligible claimant.  

8.   RECA Section 4 Claims.  Some EEOICPA claimants may have filed a 
claim under Section 4 of the RECA. The statutory language in 42 
U.S.C. § 7385j of the EEOICPA acts as a bar to any cancer claim filed 
by an individual under EEOICPA who has received compensation under 
Section 4 RECA.  Section 4 of the RECA only provides benefits for 
cancer.  As such, a claimant cannot receive an award under both 
Section 4 RECA and the EEOICPA for a cancer claim regardless of 
whether the claimant filed for different cancers under EEOICPA than 
awarded under RECA 4 or if the claimant filed for multiple cancers 
and one or more cancers is the same as the cancer awarded under RECA 
Section 4.  If a claimant has not yet received a Section 4 RECA award 
and is eligible for an EEOICPA award, the claimant must choose 
between the Section 4 RECA award and the EEOICPA award.  A RECA 
Section 4 award has no effect on non-cancerous conditions claimed 
under the EEOICPA.

Under RECA, an individual cannot receive an award under both Section 
4 and Section 5.  Without an award under RECA section 5, a claim 
based on RECA employment will not meet the Part B requirements.



a.   Identifying a Section 4 RECA Claimant. The CE can identify a 
claim submitted by a Section 4 RECA claimant by reviewing the 
information provided on the EE-1 or EE-2.  If the claimant checked 
the box indicating he or she applied for an award under Section 4 
RECA, the claim is to be developed in accordance with the guidance 
set out in this section.  

b.   Letter to DOJ – Section 4 RECA.  Once a Section 4 RECA claim is 
identified, the CE prepares a letter to DOJ (Exhibit 7) requesting 
information concerning whether the claimant either received an award 
or filed a claim under Section 4 of the RECA.  The CE attaches a copy 
of the EE-1 or EE-2 to the letter in all instances.  

c.  DOJ Approves the Section 4 Award.  Should cancer be the only 
claimed illness under the EEOICPA, and an acceptance of an award 
under RECA Section 4 is confirmed, the CE may proceed with a 
recommended denial of compensation under Part E.  The denial of 
compensation should specifically reference the exclusion of benefits 
for cancer under both EEOICPA and RECA contained in 42 U.S.C. § 
7385j.  

d.  DOJ Award Adjudication Pending.  If the response from DOJ 
indicates that a RECA Section 4 decision is pending, the CE takes the 
following actions depending on the claimed conditions:

(1)  Cancer. - The CE must prepare a letter to the 
claimant(s), explaining that an EEOICPA and a RECA Section 
4 cancer claim cannot be adjudicated concurrently.  The 
claimant(s) must be asked to select which program they wish 
to pursue benefits under, for the claimed cancer(s). The 
claimant(s) must be notified that if they accept the RECA 
Section 4 award, they cannot receive an award under the 
EEOICPA for a cancer claim.  The claimant(s) should be 
notified that if they either fail to respond within 30 
days, or if they elect to pursue their cancer claim under 
RECA, their EEOICPA cancer claim will be denied. The 
claimant(s) should also be advised that if they wish to 
pursue their cancer claim under EEOICPA, they must formally 
withdraw their claim from RECA, and confirmation of such 
withdrawal must be obtained from DOJ. The letter should 
further state that if their RECA claim ultimately ends in a 
denial, then they may seek to have their EEOICPA cancer 
claim reopened.

Depending upon the response from the claimant(s), the CE 
will either proceed with the adjudication of the claimed 
cancer (upon confirmation of RECA Section 4 withdrawal) or 
will proceed with development of the case for non-cancerous 
conditions, and will issue a recommended decision that 
includes a denial for the claimed cancer. Any recommended 
decision that includes a denial of a claimed cancer, on the 
grounds that compensation cannot be awarded under both RECA 



Section 4 and EEOICPA, must reference 42 U.S.C. § 7385j.

(2)  Non-Cancer. Any non-cancerous condition will be 
treated like any other claim.     

e.  Rejection of Section 4 RECA Award.  If DOJ reports that a RECA-4 
award has been granted, but the claimant has elected to reject the 
settlement, and if a copy of the Acceptance of Payment form confirms 
this, the CE can proceed with the adjudication of the cancer claim 
under the EEOICPA.  

9.   Interagency Consistency.  As noted above, since uranium workers 
and their survivors are treated and defined differently under Part E 
than Part B, and the universe of covered conditions has expanded 
significantly under Part E, uniform consistency in agency decision 
making is not always possible. Nonetheless, DOL and DOJ will inform 
each other when decisions are to be issued that are inconsistent with 
the other agency’s findings. Both DOJ and DOL will work to issue 
consistent decisions where employment verification findings are 
concerned, but this may not always be possible.  As such, FAB 
supplies DOJ with copies of final decisions issued to RECA 
claimants.  DOJ will provide DEEOIC National Office with copies of 
those decisions inconsistent with DEEOIC findings. Additionally, the 
Senior CE in the DO will inform DOJ via email when a recommended 
decision is being issued that is inconsistent with a DOJ decision.  

Exhibit 1: DOJ Response to District office Request for Identification 
of Pending RECA Claim 

Exhibit 2: Letter to DOJ for RECA Award Confirmation 

Exhibit 3: Alternate Letter to DOJ for RECA Documentation 

Exhibit 4: DOJ Response to District Office Request for Identification 
of Pending RECA Claim

Exhibit 5: DOJ Letter Indicating No Claim Filed

Exhibit 6: Letter to Claimant Advising of Part B RECA Award 
Requirement 

Exhibit 7: Letter to DOJ for Section 4 RECA Claim Status
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1.   Purpose and Scope.  This chapter contains procedures for the 
development and review of survivor claims under the Energy Employees 
Occupational Illness Compensation Program Act (EEOICPA).  It also 
describes the process followed when a non-covered spouse or child 
opts for the alternative to filing a Part E claim.

2.   Policy.  The Claims Examiner (CE) is responsible for processing 
survivor claims and ensuring that benefits are properly paid to 
eligible survivors under the provisions of 42 U.S.C. 7384s(e) and 
7384u(e) for Part B and 42 U.S.C. 7385s-1(2), and 7385s-3 for Part E.

3.   Eligible Survivors.  If an employee eligible for EEOICPA 
benefits is deceased, one or more of the employee’s survivors may 
file a claim for compensation under the EEOICPA. Along with a 
completed Form EE-2, the claimant must document his or her 
relationship to the covered employee.  If documentation is not 
submitted with the claim, the CE writes to the claimant requesting 
the necessary evidence.  When developing a survivorship claim, the CE 



sends letters to all survivors claiming benefits, requesting medical 
and employment evidence sufficient to establish eligibility of the 
deceased employee.  However, a request for documentation necessary to 
support the eligibility of a specific claimant is only to be sent to 
that claimant.  

When a survivor files a claim, the CE is responsible for adjudicating 
the claim(s) and for processing any compensation which may be payable 
in the order of eligibility outlined below.

a.   Part B.  Compensation may be payable to eligible survivors in 
the following order: spouse, children, parents, grandchildren, and 
grandparents of the deceased covered Part B employee.

b.   Part E.  Compensation may be payable to eligible survivors in 
the following order: spouse; then children who were under the age of 
18 years at the time of the employee’s death, or under the age of 23 
years and continuously enrolled as a full-time student at the time of 
the employee’s death, or were any age and incapable of self-support 
at the time of the employee’s death.Unlike Part B, the following 
claimants are not eligible for survivor benefits under Part E: adult 
children (with the exception of those incapable of self-support at 
the time of the covered employee’s death), parents, grandchildren, 
and grandparents of the deceased covered Part E employee.

c.   Conviction of Fraud.  A person convicted of fraud in the 
application for or receipt of benefits under the EEOICPA or any other 
federal or state workers’ compensation law forfeits any entitlement 
to the EEOICPA benefits for any occupational illness or covered 
illness due to an exposure on or before the date of the conviction.

4.   Filing a Claim for Survivor Benefits.  A claim for survivor 
benefits must be in writing.  Any written communication that requests 
survivor benefits under the Act will be considered a claim for 
purposes of case creation and claim development.  However, a 
completed and signed Form EE-2 must be submitted for DEEOIC to fully 
adjudicate the claim and issue a recommended and final decision to 
that survivor. 

a.   Acting on Survivor’s Behalf.  Any person acting on behalf of a 
survivor may file a claim under the EEOICPA for that survivor. In the 
case of a minor child, it is preferable that a parent or legal 
guardian complete the form on the child’s behalf.  A legal guardian 
is a person with the responsibility for providing care and management 
of a child and his or her affairs.

b.   No New Claim Needed for Part E.  There is no need for a survivor 
to file a new claim for benefits under Part E when there is an 
existing, accepted Part B claim, or when the survivor filed a Part D 
claim (Form 350.2) with DOE as long as the accepted condition under 
Part B was causally related to the employee’s death.

c.   Excluding Claims Due to Tort or State Workers’ Compensation 
Benefit.  A survivor may choose to exclude from his or her claim any 



condition caused by an exposure for which there has been a settlement 
from a tort action or, under Part E, any condition leading to receipt 
of a payment under a state workers’ compensation program. This may 
preclude any need to reduce payable benefits. (Refer to PM Chapter 3-
0400, Tort Action and Election of Remedies and PM Chapter 3-0500, 
Coordinating State Workers’ Compensation Benefits.) 

5.   Establishing Employee’s Death.  For any survivor claim, the 
initial action to be taken by the CE is the confirmation of the 
employee’s death. 

a. Death Certificate. The document used to verify the death of an 
employee is a death certificate, typically issued by an official 
state or local governing agency. For the most part, a death 
certificate lists the name of the decedent, date of death, his or her 
marital status at time of death, usual occupation, and cause of death 
certified by a physician or some other official. A death certificate 
is required to be submitted to confirm the death of an employee in a 
survivor claim filed under Parts B and E.      

(1) An official copy (stamped) of an employee’s death 
certificate is not required.  A copy can be accepted.  

(2)  Some states have implemented the use of electronic 
death certificates, which may be used to establish the 
death of the employee.  To be acceptable, a printed copy of 
the electronic record must be obtained that identifies the 
certifying official. If a physician is the certifying 
official, his or her license number must also be included.  

6.  Linking Employee’s Death to an Occupational or Covered Illness.  
For a compensable claim under Part B, it must be shown that the 
employee was diagnosed with an occupational illness including: 
cancer, chronic beryllium disease or chronic silicosis.  The evidence 
does not need to show that any one of these conditions was linked to 
the employee’s death, merely that one or more was diagnosed. This 
also applies to a covered illness that develops over the course of 
the employee’s life and resolves by way of medical treatment. 
However, for a compensable claim under Part E, the evidence must 
establish that an occupational exposure to a toxic substance was at 
least as likely as not a significant factor in causing, contributing 
to, or aggravating the death of the employee.    

7.   Surviving Spouse.  For either a Part B or Part E claim for 
spousal survivorship, the necessary documentation to establish a 
viable claim usually consists of a copy of the marriage certificate 
issued or recognized by a State Authority or an Indian Tribe 
Authority.  A “Certificate of Blessing of Marriage” from a church is 
not considered the equivalent of a marriage certificate. A marriage 
license is also unacceptable. To be an eligible surviving spouse, the 
spouse must have been married to the employee for one year 
immediately prior to the death of the employee.  This prior year 
includes the date of marriage, through the day prior to the date of 



death.  For example, if an employee married on September 4, 2004 and 
died on September 3, 2005, the CE does not include September 3, 2005 
when calculating the required 365-day term.  The CE counts each 
calendar day from September 4, 2004 up through and including 
September 2, 2005. 

a. In cases where evidence shows that the employee was previously 
married, it is not necessary to obtain proof of divorce.  However, in 
the event that the evidence in a case raises concern as to the 
legitimacy of the marriage for which survivorship is being 
established, the CE should develop further and obtain a copy of the 
divorce decree (or death certificate if marriage ended due to death 
of spouse) validating that the marriage was dissolved. 

b. In some instances a common-law marriage may exist between the 
employee and the surviving partner. When the evidence does not 
sufficiently establish that the claimant had a licensed/certified 
marriage with the employee for the 365 days immediately prior to the 
employee’s death – or where there is some evidence to suggest that 
the marriage was not valid – the CE may have to gather sufficient 
evidence to make a determination as to whether the parties 
established a common-law marriage in a state or other territory which 
authorizes such marriages. As a general rule, the existence of a 
common-law marriage is determined by the law of the state that has 
the most significant relationship to both spouses and to the alleged 
marriage. If full development of the claim results in evidence that 
the alleged common-law marriage occurred in a state that does not 
allow the creation of such marriages within its borders – and no 
other state is involved – the inquiry may end there. 

(1) The CE must develop evidence sufficient to establish 
that any claimed (or potential) common-law marriage meets 
two threshold issues. The first is when the common-law 
marriage was entered into, and the second is where it was 
entered into. 

(2) Once the “when and where” elements have been 
established, the CE should proceed with additional 
development to document the five standard elements of a 
common-law marriage outlined in the Common-Law Marriage 
Handbook. 

(3) Evidence which may be used to document a common-law 
marriage may consist of the following items, as delineated 
in the handbook: affidavits, marriage and divorce 
documents, death certificates, children’s records, real 
estate documents, tax records, banking and loan documents, 
contracts including insurance documents, employment 
documents, medical records, tribal documents, wills, 
trusts, power of attorney documents, utility bills, 
letters, and/or other significant formal or informal 
documents.



(4) The burden to produce all necessary evidence and to 
establish each element of their eligibility by a 
preponderance of the evidence rests with the claimant(s).  
The purpose of development regarding a claimed common-law 
marriage is to obtain sufficient information and probative 
evidence to support a determination regarding whether a 
common-law marriage was ever created, and if so, its 
duration.  If the evidence is sufficient to reach a 
decision, the CE may proceed with adjudication.  If the 
evidence is not clear, or is in dispute, guidance may be 
obtained by the Policy Branch, by referring the case file 
along with a memorandum of explanation. 

8.   Surviving Child.  A “child” of an individual under both Parts B 
and E of the EEOICPA can only be a biological child, a stepchild, or 
an adopted child of that individual.  A person who is or was a 
dependent of the employee but does not fit within the definition of a 
qualifying “child” is not an eligible survivor. In the vast majority 
of situations, a birth certificate showing the employee as the parent 
of a child is sufficient to establish survivorship. Where the 
claimant claims to be a child of the deceased employee and the birth 
certificate does not list the deceased employee as the father or 
mother of the claimant, the CE must undertake development to 
ascertain the circumstances of the claim. Development is also 
necessary in any instance where the paternity of a child or his or 
her connection to the employee is challenged.  The CE must use 
discretion when evaluating evidence in support of a survivorship 
claim and weigh all evidence received in its totality. 

     a.   Categories of eligible children.

(1)  Biological Child.  The term “biological child” is 
broad and refers to all persons with either a presumed or 
established genetic link to a deceased employee.  Because a 
recognized natural child is presumed to have a genetic link 
to a deceased employee, a recognized natural child is one 
type of biological child.  Another type of biological child 
is a person whose birth certificate lists the deceased 
employee as their mother or father, because these persons 
are also presumed to have a genetic link to their listed 
mother and father.  However, these two presumptions may be 
rebutted if substantial evidence exists that rebuts the 
existence of the genetic links, consistent with 20 C.F.R. § 
30.111(d).  The final type of biological child is any 
person who can establish an actual genetic link to a 
deceased employee through the submission of probative DNA 
evidence that shows such a link.

A person who either is or was only a “dependent” of a 
deceased employee, but does not fit within the above 
comprehensive definition of a “child” of that deceased 
employee, is not a “child” of the employee for the purposes 



of EEOICPA.

(2) Stepchildren.  Claims for eligibility as a stepchild 
will be decided by the District Offices (DO) unless there 
is an issue that cannot be determined by the CE. In 
circumstances where the status of a stepchild as a 
potentially eligible survivor cannot be determined, the 
matter should be referred to the National Office Policy 
Branch. 

(a)  A stepchild is defined as any individual who 
establishes a parent-child relationship with the 
employee through the marriage of their parent to the 
employee. This determination is made once the CE 
receives documentation from the stepchild in support 
of their claimed relationship.  

(b)  Documentation supporting a regular parent-child 
relationship may include school records (e.g., report 
card) listing the employee as having a familial 
relationship to the stepchild, employment or tax 
returns showing that the covered employee claimed the 
stepchild as a dependent, photographs taken at family 
gatherings, newspaper articles, obituaries, insurance 
policies listing the stepchild as the son or daughter 
of the covered employee, wills, and/or any other 
documents that refer to the stepchild and the deceased 
employee in a familial way. 

(c)  Under Part B, where a stepchild was an adult at 
the time of the deceased employee’s marriage, the 
evidence will be considered on a case by case basis. 
Evidence that may document eligibility includes 
records that the stepchild was the primary contact in 
medical dealings with the deceased employee, that the 
stepchild provided financial support for the deceased 
employee, and/or provided housing for the deceased 
employee, etc. Evidence consisting of medical reports, 
letters from the physician, or receipts showing that 
the stepchild purchased medical equipment, supplies or 
medication for the employee may be helpful.  These 
items of evidence will be considered on a case-by-case 
basis and each should be weighed together to fully 
evaluate the eligibility of the survivorship claim.

(d)  There is no minimum time requirement for a 
stepchild to have lived in the same household as the 
covered employee, merely that a parent-child 
relationship existed.  To determine if a parent-child 
relationship existed, the CE/FAB representative must 
consider the above information in conjunction with the 
following: Did the stepchild visit the employee during 



the holidays?; Did the stepchild take care of the 
employee for days at a time?; and is it logical that 
the stepchild and employee stayed at one another’s 
home at any given time?  As long as a reasonable basis 
exists to show that a parent child relationship 
existed, the CE can make an affirmative finding.   

(e)  For claims involving a divorce between the 
biological parent and the stepparent, the dissolution 
of the marriage does not terminate the parent-child 
relationship for eligibility purposes. As such, 
because a parent-child relationship did exist at one 
time, the child is considered an eligible stepchild. 
An ongoing parent-child relationship following divorce 
is not necessary. 

(f)  The CE or FAB representative must consider the 
totality of the evidence when determining whether the 
stepchild qualifies, and must provide the rationale 
supporting whatever outcome in the Recommended and/or 
Final Decision.

(3) Adopted Child.  An adopted child is defined as a child 
that is not biologically related to the employee, but whose 
parental responsibilities have been permanently transferred 
by a legal mechanism to the employee. The CE obtains the 
relevant legal document(s), whether state, tribal, or 
otherwise, confirming the transfer of responsibility to the 
employee. 

b.   Qualifications for eligibility under Part B vs. E. 

(1) Part B Surviving Child. A surviving child is a 
biological, stepchild, or adopted child of the employee 
regardless of age. 

(2)  Part E Surviving Child. Under Part E, a “covered” 
child must also have been, as of the date of the employee’s 
death: either under the age of 18 years, under the age of 
23 years and a full-time student who was continuously 
enrolled in one or more educational institutions since 
attaining the age of 18 years, or any age and incapable of 
self-support regardless of their marital status.

(a)Student Status. To be considered a full-time 
student at the time of the employee’s death, the child 
must have been continuously enrolled as a full-time 
student in one or more educational institutions since 
attaining the age of 18 years and must not have 
reached the age of 23 years, regardless of marital 
status or dependency on the employee for support. 

(1) Enrollment as a full-time student generally 
consists of a 12-month period, with a break of no 



more than four months, during each year of post 
high school education.  

(2) If the child’s status as a full-time student 
is uncertain, the CE consults the academic 
institution to determine what was considered to 
be the minimum number of hours required to 
qualify as “full-time” (versus part-time), at the 
time of the child’s enrollment, as this may vary 
from one institution to another.

(3) With certain programs such as co-op, intern, 
or graduate school programs, while the student 
might not actually be enrolled in any courses for 
a particular term, he/she could still be 
“registered” as a full-time student while 
fulfilling other requirements of the program.  

(4) If a student is prevented by reasons beyond 
his or her control from continuing education for 
a period of reasonable duration, (such as a brief 
but incapacitating illness,) the CE has 
discretion to determine whether the student’s 
status as a continuously enrolled full-time 
student should be preserved.  A suspension from 
school for a limited period should not affect the 
child’s status as a continuously enrolled full-
time student. 

(5) Leaving school to care for a sick 
parent/employee, lack of funds to pay for school 
as a result of a parent/employee’s illness, or 
dropping/failing out of school is not a 
sufficient basis to maintain the child’s status 
as a continuously enrolled full-time student. 

(6) Documentation to support eligibility includes 
transcripts from the accredited educational 
institution(s), school records, and affidavits.

(b)  Incapable of Self-Support. To establish 
eligibility for benefits as a covered child who was 
incapable of self-support at the time of the 
employee’s death, the child must have been physically 
or mentally incapable of self-support, regardless of 
marital status or dependency on the employee for 
support, regardless of the temporary or permanent 
nature of the incapacity.

(1)  A child is incapable of self-support if, at 
the time of the employee’s death, his/her 
physical or mental condition was such that he/she 
was unable to obtain and retain a job or engage 



in self-employment that could provide he/she with 
a sustainable living wage. 

(2) Medical evidence must show that the child was 
diagnosed with a medical condition establishing 
that he/she was physically/mentally incapable of 
self-support at the time of the employee’s death. 

(3) Documentation to support the incapability of 
self-support can include medical records, social 
security disability records, tax returns showing 
that the covered child was claimed as a 
dependent, state guardianship documents, and 
affidavits.

SSA or State disability records alone, showing 
lack of self support, should not be used to 
establish that the child is incapable of self-
support.  The CE must consider the evidence as a 
whole to determine if it demonstrates that the 
person was/is incapable of self-support for 
purposes of the EEOICPA.

(4) When medical evidence demonstrates incapacity 
for self-support, this determination will stand 
unless refuted by sustained work performance.  

(5) A child is not incapable of self-support 
merely because of an inability to obtain 
employment due to economic conditions, lack of 
job skills, incarceration, etc. 

(6) There is no specific timeframe required to 
establish that a child was incapable of self-
support prior to the death of the employee (e.g. 
accident). It is only necessary to establish that 
the child was incapable of self-support on the 
day the employee died. 

c.   Non-spousal children.  In certain situations, a 
special provision of the Act allows for the division 
of benefits between an eligible spouse and an 
employee’s child who is not related to the spouse.

(1) Under Part B only.  If there is at least one 
child of the employee who is a minor at the time 
of payment, and who is not a recognized natural 
child or adopted child of the spouse, half of the 
payment is made to the covered spouse and the 
other half is made in equal shares to each child 
of the employee who is a minor at the time of 
payment, without regard to whether the child is a 
spousal child, or non-spousal child. A recognized 
natural child is a child acknowledged by the 



employee as their own during their lifetime.  The 
RD and FD must fully explain the distribution of 
compensation to the spouse and all children who 
have filed a claim. 

(2) Under Part E only.  If there is at least one 
child of the employee who is living at the time 
of payment, who qualifies as a “covered child” 
(i.e., under the age of 18 at the time of the 
employee’s death, between the ages of 18 and 23 
and continuously enrolled as a full-time student 
since attaining the age of 18, at the time of the 
employee’s death, or any age and incapable of 
self-support at the time of the employee’s death) 
and who is not a recognized natural or adopted 
child of the spouse, half of the payment is made 
to the covered spouse, and the other half is made 
in equal shares to each “covered child” of the 
employee, who is living at the time of payment, 
without regard to whether the child is a spousal 
child or non-spousal child. Refer to the 
definition of a recognized natural child found 
under Part B above.   The RD and FD must fully 
explain the distribution of compensation to the 
spouse and all children who have filed a claim. 

9.   Parents, Grandchildren and Grandparents.  Under Part B only, 
parents, grandchildren (including biological, adopted and step-
grandchildren), and grandparents may be eligible for survivor 
benefits provided there is no surviving spouse or living child who is 
eligible to receive compensation. When adjudicating a survivorship 
claim for a parent, grandchild, or grandparent, documentation must 
establish the relationship of the survivor to the deceased employee 
(i.e. employee’s birth certificate listing parent’s name, parent’s 
birth certificate showing grandparent’s name, etc.). Parents, 
grandchildren and grandparents are not eligible for survivor benefits 
under Part E.  

10.  Potential for Additional Survivors.  When an additional 
potential survivor is identified on Form EE-2 or through some other 
development action, the CE contacts the individual by letter 
explaining their right to file a survivor claim (Exhibit 1).  

a. Letter to Survivor. The letter to the survivor does not indicate 
whether the individual is qualified to receive benefits, as this is a 
function of the claims process after a Form EE-2 has been filed.  
Rather, the letter outlines the general requirements for survivor 
eligibility. The CE explains that filing a claim does not guarantee 
that benefits will be payable, as both statutory and regulatory 
requirements must still be met before compensation can be awarded. 

b. Form EE-2. A blank Form EE-2 is enclosed with the correspondence. 



The potential survivor is asked to complete and submit the form 
within 30 days. If the claim is not received within the 30-day time 
period, the CE can proceed to adjudicate the case on the assumption 
that a claim is not forthcoming. Additional information on handling 
non-filing claimants can be found in the PM Chapter 2-1600, 
Recommended Decisions. 

c.   Additional Documentation.  To ensure that compensation is paid 
to eligible survivors of the deceased employee, the CE may require 
the survivor to provide documents, affidavits, or records sufficient 
to substantiate the veracity of their claim.

11.  Claims Involving Multiple Claimants.  When a claim is filed, it 
is created in ECMS B, ECMS E, or both based on claimed employment and 
claimed illness(es).  In some cases, multiple claimants will file a 
claim for one or more illnesses. And in some of these cases, not all 
claimants will claim the same illness(es). Therefore, in cases 
involving multiple claimants, an illness claimed by one claimant will 
be considered claimed by all parties to the case (unless the claimant 
specifically states they do not wish to claim the additional 
illness) and should be entered in the appropriate ECMS system for 
each claimant. This means that all illnesses will be addressed for 
all claimants without the request for additional claim forms.

 a.  Findings for Each Survivor.  Once appropriate development is 
completed and review of evidence undertaken, one comprehensive RD 
addressing the claims of all filing parties may proceed.  Each party 
to the claim must receive an individual finding in the decision with 
respect to his or her eligibility.  The decision references each 
survivor who has filed a claim and specifies whether they are 
entitled to receive compensation, the amount of compensation payable 
to each eligible survivor, and the basis for the conclusions reached. 

b. One Comprehensive Decision - Given the procedure requiring each 
individual in a multi-claimant case be party to a decision on 
entitlement of benefits, all claims associated with the case must be 
reopened before a new decision can be issued (Refer to PM 2-1900, 
Reopening Process). 

b.   Individual Addresses.  The RD does not include the addresses of 
the various claimants.  Instead, a cover letter is addressed to each 
claimant and a copy of the RD is sent to all filing parties.  

c.   Lack of Form EE-2.  The CE may encounter a situation where a 
survivor has made a claim for benefits in writing but has not filed 
Form EE-2. Alternatively, the CE may have evidence indicating the 
existence of a potentially eligible survivor but is unable to contact 
the survivor to obtain a completed Form EE-2.  Under these 
circumstances, the CE proceeds to issue an RD (See PM Chapter 2-1600, 
Recommended Decision). 

12.  Issues During the Payment Process.

a.   Death Before Payment.  If the employee/survivor is alive when 



the FD is issued but dies before payment is received, the 
employee/survivor’s claim must be administratively closed in ECMS. 
Receipt of payment is defined as the date the Electronic Funds 
Transfer (EFT) is received at the payee’s bank or the date the paper 
check is received by the payee or someone legally able to act for the 
employee in receiving the payment. 

(1)          Any compensation payment (whether check or 
EFT) received after the employee/survivor’s death must 
be returned to the Treasury Department, and the 
payment must be cancelled in ECMS. (Refer to PM 3-0600 
Compensation Payments for the payment cancellation 
steps.) 

(2)          Survivor claims are appropriately developed 
and a new RD is issued to all survivors who have filed 
a claim.   

b.   Death Due to Non-Covered Illness, Part E.  If a covered Part E 
employee dies after filing a claim but before any payment is 
received, and if the employee’s death was caused solely by a non-
covered illness, the survivor (any survivor including the spouse) has 
the election of benefits option.  The survivor may elect to receive 
compensation that the employee would have received had he not died 
prior to payment. It is not necessary for the employee to have filed 
a claim specifically for wage-loss or impairment in order to have the 
election of benefit option available. As long as the employee filed a 
Part E claim, claims for impairment and wage-loss are assumed. 
However, if the employee received any compensation for impairment or 
wage-loss, prior to his death, such payment voids the election of 
benefit option. 

(1) When an election of benefits is available, the CE contacts the 
survivor via telephone or letter advising the survivor of the option 
to receive the benefits that the employee would have received had 
he/she not died prior to receiving payment.  The CE obtains a verbal 
response and follows with written confirmation of the survivor’s 
option.   

(2) The survivor could be awarded the impairment benefit the employee 
would have received, but only if the medical evidence meets all the 
criteria in the AMA’s Guides to the Evaluation of Permanent 
Impairment, and is in conformance with the regulations regarding 
medical evidence used to support an award for impairment. (Refer to 
PM Chapter 2-1300, Impairment Ratings) 

(3) Also, the survivor could be awarded the wage-loss benefit the 
employee would have received. (Refer to PM Chapter 2-1400, Wage-Loss 
Determinations)

(4) Under the election, survivor benefits are payable up to the 
aggregate limit under Part E.

(5) The survivor is not entitled to the $125,000 lump-sum payment 



because death was not caused by the covered illness(es).  

c.  Change in Child Status.  Under Part B, a non-spousal child who is 
a minor at the time of filing may be advised in the FD that he or she 
is approved for compensation.  However, at the time of payment that 
child may no longer meet the state law definition of a minor. In this 
situation, compensation cannot be awarded.  The final decision is 
vacated and a new final decision is issued denying the claim with a 
finding that the non-spousal child is an ineligible survivor. 
However, every effort should be taken by the CE/FAB representative to 
avoid such a situation. 

d.   Survivor’s Death.  An eligible survivor must be alive to receive 
any payment awarded under the Act. If one eligible survivor in a 
multiple survivor claim dies before payment is received, the deceased 
survivor’s claim is administratively closed and a new recommended 
decision must be issued reapportioning compensation among the 
remaining eligible survivors. 

e. Survivor Compensation Part B.  A survivor may receive one lump sum 
payment under Part B for each employee for whom he/she qualifies as 
an eligible survivor. If a survivor files a claim for benefits and a 
lump sum payment has previously been paid to the employee, the CE is 
to deny the survivor’s claim because the maximum allowable benefit 
has already been paid. The maximum benefit under Part B is $150,000.

f. Survivor Compensation, Part E.  An eligible survivor is entitled 
to the amount of $125,000 if it is determined that an accepted 
illness caused, contributed to, or aggravated the death of the 
employee.  

A survivor may receive more than the basic $125,000 survivor benefit 
if the deceased, covered Part E employee experienced compensable 
wage-loss as a result of any covered illness prior to his or her 
attainment of normal Social Security retirement age as defined by the 
Social Security Act. The additional benefit of $25,000 or $50,000 is 
dependent upon the number of years for which the employee experienced 
wage-loss (Refer to PM Chapter 2-1400 on wage-loss determinations). 
The maximum survivor benefit payable under Part E is $175,000.

g.   Aggregate Compensation Payable under Part E. The total amount of 
compensation payable, excluding medical benefits, may not exceed 
$250,000 per covered employee.  The CE does not develop for 
additional medical conditions once the aggregate compensation amount 
is reached, unless the potential for covering medical expenses 
exists.  If a survivor files a claim for benefits and the aggregate 
compensation amount has been reached, the CE must deny the survivor’s 
claim.

13.  Alternative to Filing a Survivor Claim under Part E.  A non-
covered spouse or child of a deceased DOE contractor employee or RECA 
section 5 uranium worker may submit a written request for an informal 
evaluation of whether the employee contracted a covered illness as a 



result of employment at a covered facility.  Once the alternative 
filing review is complete, the CE issues a determination letter to 
the claimant.  No RD or FD is required.

a.   Written Notice.  An individual seeking a determination regarding 
the cause of an employee’s illness must send a letter to DEEOIC 
requesting an alternative filing determination.

(1)  Alternative filing requests may be submitted to the 
resource centers or the district offices.

(2)  Only individuals listed in Subtitle E of the EEOICPA 
as potential survivors (i.e., spouses or children of an 
employee) may seek a determination letter regarding an 
employee.

(3)  The survivor seeking a determination letter must 
provide evidence of a familial relationship with the 
employee.         

b.   Acknowledgement Letter.  Each requester should be sent a letter 
acknowledging receipt of their request to receive an alternative 
determination letter, upon submission of their filing (Exhibit 2).  
The acknowledgement letter serves to explain the alternative filing 
process and offers the requester the opportunity to pursue full 
adjudication of the claim. 

(1) The requester is notified that the alternative filing 
will result in the issuance of a determination letter, 
following development of the claim.  The CE explains what 
will be contained in the determination letter and discusses 
the steps necessary to reach a determination on an 
alternative filing.

(2) If the requester has not already received a final 
decision denying his or her claim, the acknowledgement 
letter gives the requester the opportunity to opt out of 
the alternative filing process and to pursue full 
adjudication of the claim leading to a recommended/final 
decision.  Upon receipt of a requester’s decision 
requesting a recommended and final decision, the CE sends a 
follow-up letter informing the requester that full 
development will be completed and outlines the evidence 
required to adjudicate the claim. If full adjudication of 
the claim is requested, the requester will need to submit a 
completed form EE-2.

(3) The “Alternative to Filing” letter must explicitly 
instruct the requester that the determination reached 
cannot be used in any claim for benefits under the 
EEOICPA.  The CE instructs the requester that the 
information presented in the forthcoming determination 
letter does not represent a final agency decision on the 
illness or causation.    



c.   Review of the Evidence.  The CE undertakes full development of 
the alternative filing, in accordance with the instructions contained 
in the EEOICPA Procedure Manual.  The CE will gather any evidence 
necessary to arrive at a determination on the claim, including 
sending the case file to a DMC or NO health specialist for resolution 
of a question of exposure, diagnosis, or causation.

d. Determination Letter.  Upon completion of development on the 
alternative filing, the CE sends a determination letter to the 
requester (Exhibit 3).

(1) The determination letter must be written in clear 
language that is easily understood and must state specific 
details.  The letter does not take the format of a 
recommended decision, and no certificate of service is 
required.

(2) The determination letter must reach a conclusion about 
whether the employee contracted an illness as a result of 
exposure while employed at a covered facility.  

(3) The letter must state that the requester is not 
afforded any appeal or review rights as a result of the 
conclusion reached.

(4) The CE reiterates that the determination cannot be used 
as evidence in a claim for benefits under EEOICPA.

(5) The CE explains that the requester may seek full 
adjudication on the claim, including issuance of a 
recommended and final decision, at any time.

(6) The determination is reviewed by a Senior CE or 
supervisor, and is prepared for the District Director’s 
signature.  

e. Receipt of Form EE-2.  If the survivor files a Form EE-2, the CE 
can render a recommended decision on eligibility, which is then 
reviewed by the FAB for issuance of a final decision.

Exhibit 1: Sample Letter to Potential Survivor Advising of Right to 
File Claim

Exhibit 2: Sample Acknowledgement Letter

Exhibit 3: Sample Determination Letter
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1.   Purpose and Scope.  This chapter provides guidance on the 
responsibilities of the Claims Examiner (CE) in regard to awards 
based upon a covered Part E employee’s impairment that is 
attributable to a covered illness, how the District Office (DO) and 
the Final Adjudication Branch (FAB) will evaluate medical evidence of 
impairment in the case record, what is considered to be a ratable 
permanent impairment, and the potential eligibility for additional 
impairment benefits following previous award of impairment benefits.  

2.   Policy.  The CE is responsible for processing impairment rating 
determinations and ensuring benefits are appropriately paid under the 
provisions of 42 U.S.C. 7385s, 7385s-2, 7385s-4, and 7385s-5 and as 
outlined in the procedures in this chapter.

3.   Definition of Impairment.

a.   Impairment.  The American Medical Association’s Guides to the 
Evaluation of Permanent Impairment (AMA’s Guides) 5th Edition defines 
impairment as “a loss, loss of use or derangement of any body part, 
organ system or organ function.”  Furthermore, “Impairment 
percentages or ratings developed by medical specialists are 
consensus-derived estimates that reflect the severity of the medical 
condition and the degree to which the impairment decreases an 
individual’s ability to perform common Activities of Daily Living 
(ADL),excluding work.” (Emphasis in original).

4.   General Requirements for Impairment Ratings.  

a.   Covered Employees.  The employee must be a covered Department of 
Energy (DOE) contractor or subcontractor, or Radiation Exposure 
Compensation Act (RECA) section 5 employee found to have contracted a 
covered illness through exposure to a toxic substance at a DOE 
facility or RECA section 5 facility.

b.   Claiming Impairment.  The employee must claim impairment as a 
result of a covered illness or illnesses in writing.

c.   Maximum Medical Improvement (MMI).  An impairment that is the 
result of a covered illness will be included in the employee’s 
impairment rating only if the physician concludes that the condition 
has reached MMI, which means the condition is unlikely to improve 
substantially with or without medical treatment. Conditions that are 
progressive in nature and worsen over time, such as chronic beryllium 
disease (CBD), are considered to have reached MMI when the condition 
is not likely to improve.

(1)  Terminal Employees.  An exception to the MMI 
requirement exists for terminal employees undergoing 



ongoing treatment for an illness that has not reached MMI.  
In these situations, the terminal employee could die before 
the outcome of treatment is known and eligibility for an 
impairment award would be extinguished.  Therefore, if the 
CE finds probative medical evidence that the employee is 
terminal, the impairment that results from such a covered 
illness is included in the impairment rating even if MMI 
has not been reached.

(2)  MMI Has Not Been Reached.  After reviewing the medical 
evidence, if the CE determines that the condition has not 
reached MMI, and the employee is not in the terminal 
stages, the CE does not make an impairment determination. A 
letter is sent to the employee informing him or her that 
the claim will be administratively closed and an impairment 
determination will not be made because MMI has not been 
reached.  The letter should also state that the employee 
should contact the DO when MMI is reached.  (See Exhibit 
1).

(a)  A treating physician may state that an employee 
is not at MMI and recommend treatment that could 
improve the condition.  If the employee chooses to 
forgo the recommended treatment, the CE must request a 
written statement from the employee attesting to this 
choice to forgo the recommended treatment. After 
receipt of this written statement, the CE may proceed 
with an impairment determination. 

(b)  Once medical evidence is received in the DO 
indicating that the employee is at MMI, development is 
resumed and an RD (“Reopened – Development Resumed”) 
code is entered into ECMS.  The status effective date 
is the date the evidence of MMI is received in the 
DO.  

(3)  Multiple Covered Illnesses.  In a case of multiple 
covered illnesses where one condition is at MMI and another 
is not, the CE should proceed with a determination 
regarding impairment for the condition at MMI.  If 
different covered illnesses affect the same organ, and one 
condition is not at MMI, the CE cannot proceed with an 
impairment rating until all conditions in that organ have 
reached MMI.

d.   Impairment Rating.  An impairment evaluation performed by a 
qualified physician is the basis for the CE’s determination of 
impairment benefit entitlement. Therefore, the physician’s impairment 
rating report must be clearly rationalized and grounded in sound 
medical opinion. 

(1)  Evaluation.  An impairment evaluation of the employee 
must be based upon the 5th Edition of the AMA’s Guides.



(2)  Rating Physician.  An impairment evaluation must be 
performed by a qualified physician who satisfies the 
Division of Energy Employees Occupational Illness 
Compensation’s (DEEOIC) criteria for physicians performing 
impairment evaluations.  In order for a physician to be 
deemed qualified, he/she must hold a valid medical license 
and Board certification/eligibility in their field of 
expertise (e.g., toxicology, pulmonary, neurology, 
occupational medicine, etc.). The physician must also meet 
at least one of the following criteria: certified by the 
American Board of Independent Medical Examiners (ABIME); 
certified by the American Academy of Disability Evaluating 
Physicians (AADEP); possess knowledge and experience in 
using the AMA’s Guides; or possess the requisite 
professional background and work experience to conduct such 
ratings.  

(a)  In order for a physician to demonstrate that 
he/she is qualified, there is no need to submit copies 
of their medical license or certificates.  
Qualifications may be determined by the submission of 
a letter or a resume which demonstrates that the 
physician is licensed and meets the requisite program 
requirements.

(b)  If a physician does not possess ABIME or AADEP 
certification, the physician must submit a statement 
certifying and explaining his/her familiarity and 
years of experience in using the AMA’s Guides.    

(3)  Rating Percentage.  The impairment rating is a 
percentage that represents the extent of a whole person 
impairment of the employee, based on the organ(s) or 
system(s) affected by a covered illness or illnesses.  The 
rating accounts for all Part E accepted covered illnesses 
and includes all conditions that are present in the covered 
organ(s) or system(s) at the time of the impairment 
evaluation. 

(4)  Whole Person Impairment.  The physician must specify 
the percentage points of whole person impairment that are 
the result of all accepted covered illness or illnesses.  

(a)  In some instances, there are multiple diseases or 
life style choices (e.g., smoking and the lungs), in 
addition to the covered illness, that affect an 
organ.  DEEOIC does not apportion damage, thus the 
impairment rating should assess the functionality of 
the whole organ regardless of the multitude of other 
factors.

(b)  If the CE finds that the employee contracted more 
than one covered illness, the physician should specify 



the total percentage points of impairment that result 
from each of the employee’s accepted covered 
illnesses. The total percentage points of impairment 
are determined by a combined value chart in the AMA’s 
Guides.  Therefore, the sum of each individual 
impairment rating may not equal the total combined 
rating (i.e., 2% + 2% does not necessarily equal 4%).

(c)  An impairment that is the result of any accepted 
covered illness that cannot be assigned a numerical 
impairment percentage using the 5th Edition of the 
AMA’s Guides will not be included in the employee’s 
impairment rating, and the physician performing the 
impairment evaluation needs to explain the rationale 
as to why a numerical impairment percentage cannot be 
assigned.

5.   Developing an Impairment Claim.  This section discusses the 
developmental steps and evidence necessary to adjudicate an 
impairment claim.

a.   Resource Centers’ (RCs) Role:   RCs assist employees with the 
submission of their impairment claims. 

(1)  When a final decision is issued to an employee with a 
positive causation determination, the FAB sends a copy of 
the final decision to the designated RC.  This is done only 
in situations where there is no indication that a claim has 
already been made for impairment.  

(2)  Upon receipt of the final decision, the RC calls the 
employee to provide information about the potential 
impairment benefits available, explains eligibility 
requirements or program procedures, and responds to any 
questions.  The RC then memorializes the telephone call in 
the Telephone Management System (TMS) section of ECMS and 
forwards a printout to the appropriate DO or Co-Located 
Unit (CE2) for association with the case file.  

b.   Initial Impairment Development Letter.  In conjunction with the 
RCs’ outreach to the employee as mentioned in paragraph 5a above, the 
CE sends a development letter (Exhibit 3 with attachments) to the 
employee. 

(1)  Timeframe.  This development letter is sent after 
issuance of a final decision accepting an employee’s 
claimed condition as a covered illness under Part E.  This 
letter is only sent for employee claims.  (See section 12 
for survivor claims).

(2)  Explanation.  In the letter, the CE explains what an 
impairment rating is and that the employee may be eligible 
for an award based on permanent impairment.

(3)  Request for Impairment Claim.  In the letter, the CE 



requests that the employee advise DEEOIC in writing as to 
whether or not he/she would like to claim impairment for a 
covered illness or illnesses.  The CE further explains that 
if the employee has more than one covered illness, he/she 
must also advise the DO on which covered illness he/she is 
claiming.  However, an employee may not elect to file an 
impairment claim on some, but not all, covered illnesses in 
an effort to avoid a tort offset or coordination of state 
workers’ compensation benefits.  The letter includes a 
response sheet on which the employee may claim impairment. 
(See Exhibit 3 and attachments) 

(4)  Required Medical Evidence.  In the letter, the CE 
outlines the medical evidence that will need to be 
submitted, based on individual conditions as outlined in 
Exhibit 4, for a physician to conduct the rating.  If a 
condition is not listed in Exhibit 4, the CE should consult 
with a DMC to determine what medical information is 
required as outlined in the AMA’s Guides.

(5)  Physician Choice.  In the letter the CE explains that 
the employee may choose to have his or her own qualified 
physician or a DMC perform an impairment evaluation. The 
employee indicates this choice on the response sheet 
attached to the letter. If the employee is requesting his 
or her own physician, the employee must provide the 
physician’s name and address.  The response sheet provides 
a space for this information.  

(a)  If the employee does not indicate who should 
perform the impairment evaluation, the CE assumes that 
the employee wishes to have a DMC perform the 
evaluation.  The CE sends a letter to the employee 
outlining the evidence needed for a DMC to perform the 
impairment evaluation.  (See Paragraph 4, Required 
Medical Evidence, above, and Exhibit 3). 

(6)  Timeframe.  The employee is allotted 60 days to 
respond to the initial impairment development letter, with 
a follow up request sent to the employee at the first 30 
day interval.  The CE does not develop the impairment issue 
until a response is received from the employee.

(a)  If the employee does not respond to the 
development letter within 60 days, or informs the CE 
that he or she does not want to pursue a claim for 
impairment, the CE sends a letter (Exhibit 5) to the 
employee advising that DEEOIC will not undertake 
further development of the claim for impairment at 
this time.  The CE also notifies the employee of the 
right to claim impairment in the future.  Lastly, the 
CE codes ECMS with the proper code.  The status 



effective date is the date the letter is received from 
the employee stating he/she does not wish to claim 
impairment or the date the timeframe of the letter 
expires. 

(b)  If the employee responds in writing that he/she 
wants to claim impairment, ECMS is coded 
appropriately.  The status effective date is the 
postmark date of the letter, if available, or the date 
the letter is received in the DO or RC, whichever is 
the earliest determinable date. 

c.   Impairment Ratings by the Employee’s Own Physician.

(1)   Letter to Selected Physician. The CE sends a letter 
(Exhibit 6 with attachments) to the physician selected by 
the employee.  In the letter, the CE notifies the physician 
of the employee’s eligibility, and the covered illness or 
illnesses with respective ICD-9 code(s).  The CE also 
explains that in order for DEEOIC to pay for an impairment 
evaluation, the evaluation must have been performed within 
one year of receipt by DEEOIC.  The letter explains that 
the impairment evaluation must be performed in accordance 
with the 5th Edition of the AMA’s Guides, and that specific 
reference to the appropriate page numbers and tables used 
from the AMA’s Guides is required in the report.  Lastly, 
the CE includes a medical bill pay agent enrollment 
package, which includes: an OWCP-1500, Health Insurance 
Claim Form (Exhibit 6 attachments), OWCP-1168, the EEOICP 
Provider Enrollment Form (Exhibit 6 attachments), and a 
form (SF Form 3381, available on the share drive at the 
Policies and Procedures folder, forms subfolder) to allow 
the medical bill pay agent to process electronic fund 
transfers to the provider.  The OWCP-1168 explains how a 
physician enrolls with the medical bill pay agent.  If a 
physician is already enrolled, there is no need to enroll 
again.  If the employee opted to select his/her own 
physician to perform the impairment rating but does not 
know of one, the CE may direct the employee to the 
appropriate RC for a list of physicians who perform 
impairment ratings and are enrolled in the program. 

(2)   Scheduling an Appointment with the Selected 
Physician. The employee must schedule the impairment 
appointment within 30 days of DEEOIC receiving the 
employee’s written choice of physician.  The appointment 
does not need to occur within this first 30 days, but must 
be scheduled for a definite date in the future.  

The CE places a call up note in ECMS for 60 days from 
receipt of the employee’s choice of physician.  If after 60 
days the CE finds no evidence of an impairment evaluation 



or that the employee scheduled an appointment, the CE makes 
a phone call to determine the status of the appointment 
(whether it has been made or is in the process of being 
made, etc.).  The CE advises the employee verbally of the 
need to schedule the appointment within the next 30 days 
and to provide written evidence of such to the DO.  It is 
important that the CE record this discussion carefully in 
the TMS section of ECMS.  The CE sends a written summary of 
the call and need for confirmation of an appointment within 
the 30 day time period to the employee.  

If at the end of this 30 day period no evidence exists to 
show progress in obtaining the necessary impairment 
evidence, the CE may issue a recommended decision to deny 
the impairment claim.  

d.   Impairment Ratings by a DMC.  If DEEOIC is to arrange for the 
impairment evaluation, the CE reviews the medical evidence received 
from the initial impairment development letter and in the case file 
to determine if the evidence is sufficient for a DMC to perform the 
impairment evaluation.  

(1)  Insufficient Evidence.  If the CE determines that the 
medical evidence of record is not sufficient, the CE sends 
a follow up development letter to the employee explaining 
the additional evidence and/or diagnostic test(s) required 
in order to conduct an impairment evaluation. 

(2)  Unavailability of Records.  If the employee is unable 
to provide some of the necessary medical records, whether 
or not an impairment evaluation can be performed is 
completely dependent upon what the AMA’s Guides allow for 
rating the covered illness.  The information may be 
forwarded to a DMC to determine if the available records 
are sufficient to perform a rating. If the DMC is able to 
perform a rating based on partial medical evidence and 
states that additional testing could potentially increase 
the rating, the employee must be notified that the rating 
is based solely on the present evidence of record, and 
additional testing is needed to allow for the highest 
potential rating. The CE sends the employee a letter and 
gives the employee the option of getting the necessary 
testing, or of notifying the CE in writing that the 
additional testing cannot be obtained, and that a decision 
may proceed based on the available medical evidence.  If 
the employee does not respond, the CE proceeds with the 
impairment evaluation based on the available medical 
evidence.

(3)  Outdated Evidence.  If the employee has been given the 
opportunity to obtain current medical evidence and supplies 
little or no medical evidence, the CE may use medical 



evidence in the file that is older than 12 months to obtain 
an impairment rating from a DMC.  In some instances the DMC 
may still not be able to render an opinion with older or 
missing medical records.

(4)  Referral and Payment to a DMC.  Procedures for 
referring a case to a DMC and “Prompt Pay” of DMC bills can 
be found in EEOICPA Procedure Manual (PM) Chapter 2-300 and 
will be in the new EEOICPA PM Chapter 2-0800 Developing and 
Weighing Medical Evidence.

6.   Impairment Ratings for Certain Conditions:

a.   Mental Disorders. 

(1)  Upon receipt of a claim for a mental impairment, the 
CE must determine whether the claimed impairment originates 
from a documented physical dysfunction of the nervous 
system. 

(2)  Once it has been established that an employee’s mental 
impairment is related to a documented physical dysfunction 
of the nervous system, the employee should obtain an 
impairment evaluation from the physician based on Table 13-
8 of Chapter 13 in the 5th Edition of the AMA’s Guides.

(3)  If the mental impairment is not related to a 
documented physical dysfunction of the nervous system, it 
cannot be assigned a numerical percentage using the 5th 
Edition of the AMA’s Guides. The CE communicates this with 
the employee and provides the employee with 30 days to 
submit documentation from a physician if the employee 
believes there is a link between the exposure to a toxic 
substance at a covered facility and the development of a 
mental impairment.  The report from the employee’s 
physician must contain rationalized medical evidence 
establishing that the mental impairment is related to 
neurological damage due to a named toxic exposure.  
Speculation or unequivocal statements from the physician 
reduce the probative value of a physician’s report, and in 
such cases the CE may find it necessary to refer the case 
to a District Medical Consultant (DMC) or a DEEIOC 
toxicologist to determine whether toxic exposure caused 
physical dysfunction of the nervous system. 

(b) Breast Cancer. 

(1)  Upon receipt of a claim for impairment for the breast 
in either a male or female, the CE submits a request to the 
physician undertaking the evaluation explaining all the 
criteria that must be considered and referenced in the 
final report. For the purposes of considering impairment 
due to breast cancer in a female, child bearing age will 
not be a determining factor when issuing an impairment 



rating, as the AMA’s Guides do not define “child bearing 
age.”(See Exhibit 2) 

(2)  When the completed impairment evaluation is returned, 
the CE must review it to ensure that the physician has 
comprehensively addressed each of the factors necessary for 
an acceptable rating.  The report must show that the 
physician has considered: (1) the presence or absence of 
the breast(s); (2) the loss of function of the upper 
extremity (or extremities if there is absence of both 
breasts due to cancer), including range of motion, 
neurological abnormalities and pain, lymphedema, etc.; (3) 
skin disfigurement; and (4) other physical impairments 
resulting from the breast cancer.  The total percentage of 
permanent impairment of the whole person must be supported 
by medical rationale and references to the appropriate 
sections and tables (with page numbers) of the AMA’s 
Guides.  

(3)  If the CE determines the physician has not provided a 
complete rating for a claimed impairment of the breast, a 
follow-up letter is sent to the physician.  The CE explains 
the noted deficiency in the assessment and that the purpose 
for obtaining a complete response is to ensure the employee 
received the maximum allowable rating provided by the AMA’s 
Guides.

(4)  Upon receipt of an acceptable report pertaining to an 
assessment of permanent impairment of the breast, the CE 
should proceed with additional development of the claim, as 
necessary, and issuance of a recommended decision.

(c)  Pleural Plaques/Beryllium Sensivity. 

(1)  While it is very unlikely that a ratable impairment 
will exist for the covered conditions of pleural plaques or 
beryllium sensitivity alone, the employee may claim impairment 
for these conditions.  In the initial impairment development 
letter to these employees, the CE explains that the rating for 
these conditions is generally very low to 0%.  (See Exhibit 3 
with attachments).  When sending this letter, as with any 
impairment development letter, send all necessary 
attachments.  

(d)  Metastatic Bone Cancer.  

(1)  In situations where the CE accepts a case under the 
SEC provision based on metastatic (secondary) bone cancer, 
often the primary source of the metastatic bone cancer will 
prove to be the prostate. If the CE does not accept the 
prostate cancer due to a lack of a causative link and 
because prostate cancer is not a SEC specified cancer, it 
is important that the CE ensure that the non-covered 



prostate cancer is not considered in the impairment 
rating.  Only the accepted condition of SEC metastatic bone 
cancer is considered for the impairment rating.  If a 
rating is received for the prostate, the report must be 
resubmitted and a new rating must be requested.

7.   Receipt of the Impairment Evaluation.  Upon completion of the 
impairment evaluation and receipt in the DO, the CE reviews the 
report to assure that all DEEOIC criteria has been met. While by no 
means exhaustive, the CE reviews impairment evaluations to determine 
the following: whether the opining physician possesses the requisite 
skills and requirements to provide a rating as set out under 
paragraph 4d(2); whether the evaluation was conducted within one year 
of receipt by DEEOIC; whether the report addresses the covered 
illness or illnesses; and whether the whole person percentage of 
impairment is listed with a clearly rationalized medical opinion as 
to its relationship to the covered illness or illnesses. The employee 
is entitled to an award of impairment benefits if one or more 
percentage points of the impairment are found to be related to a 
covered illness or illnesses.

a.   Awards.  To calculate the award, the CE multiplies the 
percentage points of the impairment rating of the employee’s covered 
illness or illnesses by $2,500.  For example, if a physician assigns 
an impairment rating of 40% or 40 points, the CE multiplies 40 by 
$2,500, to equal a $100,000 impairment award. 

b.   Incomplete Ratings.  If the impairment rating report is unclear 
or lacks clearly rationalized medical evidence as support, additional 
clarification is required.  In such instances, the CE returns the 
impairment rating evaluation to the rating physician with a request 
for clarification, indicating what areas are in need of remedy.  If 
the report was performed by the employee’s physician and no response 
is received or is returned without sufficient clarification, the CE 
notifies the physician of the need for additional justification. If 
no response is received, the case is sent to a DMC for a new rating. 
If the incomplete report was submitted by a DMC, the CE must notify 
the DMC of the deficiency and request a more comprehensive report. 

8.   Pre-Recommended Decision Challenges.  The CE may provide the 
employee with a copy of the impairment rating report if the employee 
specifically requests a copy.  The employee may submit written 
challenges to the impairment rating report and/or additional medical 
evidence of impairment.  However, any additional impairment 
evaluations must meet the criteria discussed above in paragraph 7 
before the CE can consider it when making impairment determinations. 
DEEOIC will only pay for one impairment evaluation unless DEEOIC 
directs the employee to undergo additional evaluations. Subsequent 
evaluations not directed by DEEOIC must be paid by the employee. If 
the additional evaluation differs from the existing rating, the CE 
must review the two reports in detail to determine which report has 
more probative value.  In weighing the medical evidence, the CE must 



use his or her judgment in the analysis of the reports.  If the 
reports appear to be of equal value, the CE may refer the case to a 
second opinion physician for additional consideration.

a.   Equally Probative Reports.  If the second opinion physician 
opines that both impairment evaluations are of the same probative 
value, the CE may obtain a referee medical examination.

9.   Issuance of a Recommended Decision.  The recommended decision 
must contain a thorough discussion of the impairment evidence 
submitted in the case.  If a decision recommends denial of an 
impairment claim based on an insufficient evaluation, or if one 
evaluation is relied upon by the DO over another evaluation(s) in the 
file, the CE must provide a detailed discussion regarding the 
probative value of the evaluation(s).  

The employee must be informed of the reasons why a report is 
insufficient, and/or why one report offers more probative value than 
another.  This is necessary in the event the employee submits 
additional impairment evidence to the FAB, as any additional 
impairment evidence submitted must have more probative value than the 
evidence relied upon by the DO for the employee to have met his or 
her burden of proof. 

a.   Recommended Decision.  Any claim that is coded in ECMS for 
impairment must be developed and adjudicated by way of recommended 
decision. If a claim has been filed for impairment and the necessary 
documentation to allow for a decision is not presented, a recommended 
decision to deny must be issued. 

10.  FAB Development. Once a recommended decision on impairment has 
been issued and forwarded to the FAB, the employee may submit new 
medical evidence and/or additional impairment evaluations to 
challenge the impairment determination discussed in the recommended 
decision.

a.   Reviewing Ratings.  The employee bears the burden of proving 
that additional impairment evidence has more probative value than the 
evaluation relied upon by the DO to determine the impairment benefit 
eligibility.

b.   Probative Value Determinations.  The FAB Hearing Representative 
(HR) must take into consideration the list of factors in paragraph 7 
when weighing impairment evaluations for probative value.   

In the event an employee’s file contains multiple impairment 
evaluations, the HR reviews each report to determine which, on the 
whole, provides the most probative value given the totality of the 
evidence. For example:   

     (1)  The RD is based upon Dr. X’s impairment rating of 
the employee, finding 20% whole person due to the covered 
illness asbestosis.  Dr. X’s opinion is clearly 
rationalized and provides a detailed analysis as to how the 



medical findings were deduced, addressing the covered 
illness and its relation to the rating.  The employee 
submits an impairment rating from Dr. Y that finds a 30% 
whole person impairment due to asbestosis and other 
unrelated conditions.  The report provides little analysis 
as to how the medical findings were reached and does not 
provide a rationale as to why the 30% rating is related to 
the covered illness of asbestosis.  Both doctors possess 
the requisite credential and the reports were submitted 
timely. The HR gives credence to the impairment rating by 
Dr. X, as it has more probative value than the report 
submitted by Dr. Y.  The clear medical rationale provided 
by Dr. X lends more explanation as to how the rating was 
determined compared to the rating by Dr. Y.     

c.   FAB Review.  In addition to the impairment rating(s), the FAB 
reviews all the relevant evidence of impairment in the case record 
and bases its determination on the evidence it finds to be most 
probative.  

d.   Final Decision.  The final decision must contain detailed 
rationale and discussion for any determination, especially decisions 
concerning multiple impairment evaluations.  The final decision also 
includes analysis of all relevant evidence and argument(s) in the 
record.

11.  Additional Filings for Impairment Benefits.  An employee 
previously awarded impairment benefits may file a claim for 
additional impairment benefits for the same covered illness included 
in the previous award.  This claim must be based on an increase in 
the impairment rating that formed the basis for the previous award. 
Such a claim must be submitted on Form EE-10.  (See Exhibit 7).

a.  Timeframe. The employee may not submit a Form EE-10 for an 
increased impairment rating earlier than two years from the date of 
the last award of impairment benefits (date of the final decision).  

(1)  New Covered Illness.  An exception to the two year 
time period requirement exists if the DO adjudicates an 
additional impairment claim based upon a new covered 
illness not included in the previous award.  A new covered 
illness involves a different disease, illness, or injury 
that was not the basis of the original impairment rating.

b.  Untimely Requests for Re-evaluation.  If the two year date is 
near, the impairment claim can be developed, but not adjudicated, 
until the two year mark has been reached.  In circumstances in which 
an employee submits an untimely request for re-evaluation and it is 
too early to proceed with adjudication, i.e., six months prior to the 
two year mark, the CE should inform the employee in writing that 
he/she is not eligible for an impairment decision and that a decision 
will be deferred until such time as the employee is eligible.  The CE 
enters a call up note in ECMS to follow-up at the two year mark, but 



no action is taken to administratively close out the impairment 
claim. 

(1)  ECMS Coding of Untimely Requests for Re-evaluation.  
If an employee claims re-evaluation of a covered illness 
for which an impairment final decision has been issued 
prior to the two year mark, the proper ECMS code for 
impairment claimed should be entered for the postmark date 
or the date received by the DO, FAB, or the RC, whichever 
is earliest determinable date.

(2)   Follow Up.  The RCs maintain a list of employees that 
have received impairment ratings.  Upon two years of the 
final decision, a representative from designated RCs will 
contact the employee to determine if additional impairment 
will be claimed. If the CE had already contacted the 
employee regarding additional impairment filing, the RC may 
forgo this contact. 

c.   Time Requirements Not Applicable.  If an employee is issued a 0% 
impairment rating final decision and subsequently obtains new 
evidence concerning the covered illness that received the 0% rating, 
a two year wait period does not apply and the new evidence should be 
evaluated for reopening.

12.  Issues Involving Survivor Election.  If a covered Part E 
employee dies after submitting an impairment claim but before 
compensation is paid and death is caused solely by a non-covered 
illness or illnesses, the survivor may elect to receive the 
compensation that would have been payable to the employee, including 
impairment and/or wage loss. 

a.   Instances Where Impairment is Not Available to a Survivor.  If 
the necessary diagnostic or medical evidence will not allow for a 
viable rating, and there is no way to collect new information 
following the death of the employee, the CE should advise the 
survivor that he/she may only elect to receive compensation for wage 
loss.  The DMC in this situation would advise that given the 
available evidence, no rating is possible in accordance with the 
AMA’s Guides.  The specific deficiencies should be noted by the DMC, 
and this information should be furnished to the survivor in a letter 
from the CE.

13.  The RCs’ Role in Developing Impairment Claims.  The RCs 
facilitate the development of impairment claims by engaging in 
outreach efforts and educating covered employees on the requirements 
for filing and obtaining impairment benefits. This outreach effort 
takes place after the issuance of a Part E final decision to an 
employee with a positive causation determination (see paragraph 6a) 
and also after the two year re-filing mark for impairment claims is 
reached (see paragraph 11b). 

In some situations, the RCs may be used when waivers and forms EN-20 



need to be signed quickly due to the health of the employee and the 
possibility that the benefit may be extinguished due to the 
employee’s death.  The RCs also advise the employee concerning the 
tests to obtain an impairment rating.

Exhibit 1: Not at MMI Letter

Exhibit 2: Breast Impairment Letter

Exhibit 3: Development Letter for Impairment with Attachments

Exhibit 4: Required Medical Evidence Specific to ICD-9 Codes

Exhibit 5: Not Claiming Impairment Letter

Exhibit 6: Impairment Eligibility Letter to Physician with 
Attachments 

Exhibit 7: Form EE-10
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1.              Purpose and Scope.  This chapter contains the 
procedures to solicit, develop, calculate, and issue wage-loss 
determinations under Part E of the Energy Employees Occupational 
Illness Compensation Program Act (EEOICPA).  This chapter also 
describes some relevant terminology and definitions. The Claims 
Examiner (CE) determines whether a claim for wage-loss, as a result 



of a covered illness contracted through work related exposure to a 
toxic substance at a Department of Energy (DOE) facility or Radiation 
Exposure Compensation Act (RECA) section 5 facility, needs to be 
solicited for a covered Part E employee or survivor claim.  If 
claimed, the CE develops for the necessary wage and medical evidence, 
calculates the amount of compensable wage-loss and issues a 
recommended decision for Final Adjudication Branch (FAB) review and 
issuance of a final decision.  

2.              Policy.  Division of Energy Employees Occupational 
Illness Compensation (DEEOIC) staff is responsible for processing 
wage-loss determinations and ensuring that benefits are appropriately 
paid as defined under 42 U.S.C. §7385s, §7385s-1, §7385s-2(a)(2), 
§7385s-3, §7385s-5, § 7385s-11, and §7385s-12.

3.   Definitions.

a.  Average Annual Wage (AAW) refers to four (4) times the average 
quarterly wages for the twelve (12) quarters that preceded the 
quarter during which the covered Part E employee first experienced 
wage-loss due to a covered illness that was caused by exposure to a 
toxic substance at a DOE facility or RECA section 5 facility, 
excluding any quarter during which the employee was unemployed.(See 
subparagraph f below).  The calculated AAW is the baseline wage 
against which the CE measures a subsequent calendar year wage earned 
by a covered Part E employee.  

b.   A calendar year is defined as the twelve-month period from 
January through December. 

c.   The Consumer Price Index (CPI) is a measure of the average 
change over time in the prices paid by urban consumers for a market 
basket of consumer goods and services.  The CPI is the most widely 
used measure of inflation.  The CPI is often used to adjust benefit 
payments (for example, Social Security and Federal Employee 
Compensation Act payments) and income eligibility levels for 
government assistance, and to automatically provide cost-of-living 
wage adjustments.

d.   Normal Social Security Retirement Age is the age at which an 
employee receives unreduced Social Security retirement benefits.  
This age varies by date of birth and is set by §216(1) of the Social 
Security Act, 42 U.S.C. §416(1).  

In general, persons born during or before 1937 are eligible for 
unreduced Social Security retirement benefits at age 65.  The 
eligibility age increases in two-month increments for persons born 
between 1937 and 1960 until it reaches 67, which is the age at which 
persons born during or after 1960 become eligible for unreduced 
Social Security retirement benefits. (See Exhibit 1) 

To determine the normal Social Security retirement age for a covered 
Part E employee, the CE may also use the Social Security 
Administration website 



http://www.socialsecurity.gov/OACT/ProgData/nra.html.  

e.   A quarter is defined as the three-month period of January 
through March, April through June, July through September, or October 
through December.

f.   A quarter during which the employee was unemployed (for purposes 
of determining AAW) is a quarter during which $700 (in constant 2005 
dollars) or less in wages were earned by the covered Part E employee, 
unless the quarter is one where the employee was retired. If the CE 
determines that the adjusted value is $700 or less, then the employee 
is considered to have been unemployed during that quarter and it will 
not be included in the calculation of the AAW.  

g.   A quarter during which the employee was employed (for purposes 
of determining AAW) is a quarter in which the adjusted value of the 
employee’s wages for the quarter exceeds $700 in constant 2005 dollar 
values. For example, $700.01 in adjusted value is considered to be a 
quarter of employment.  A quarter in which the employee was employed 
will be included in the AAW calculation. 

h.   A year of wage-loss is defined as a calendar year in which the 
covered Part E employee’s wages were less than the employee’s AAW, as 
a result of the covered illness that is due to the covered Part E 
employee’s exposure to a toxic substance at a covered facility.  
Prior to making this finding, the CE adjusts the yearly wages for 
inflation to determine their values during the calendar year in which 
the covered Part E employee first experienced wage-loss due to a 
covered illness.  

4.   General Requirements for Wage-Loss.  Wage-loss determinations 
are based upon the calendar years of wage-loss occurring up to and 
including either the calendar year the employee reaches normal Social 
Security retirement age or the last calendar year of wage-loss prior 
to the submission of the wage-loss claim, whichever occurs first.  

a.   Criteria to Establish a Claim for Wage-Loss: 

(1)  Covered Part E Employee.  The employee is, or was, an 
employee of a covered DOE contractor or subcontractor; and 

(2)  Covered Illness.  The employee developed a covered 
illness as a result of exposure to a toxic substance at a 
covered DOE facility or RECA section 5 facility; and

(3)  Documented Wage-Loss.  The employee experienced wage-
loss as a result of the covered illness prior to his or her 
normal Social Security retirement age. 

b.   Instances When Wage-Loss Is Not Developed: 

(1)  The employee is not a covered Part E employee if he or 
she worked for an atomic weapons employer or for a 
beryllium vendor (unless the employee was employed during a 
period in which the facility was designated as a DOE 
facility for remediation and the employee was employed by a 

http://www.socialsecurity.gov/OACT/ProgData/nra.html


remediation contractor). 

(2)  The covered Part E employee experiences wage-loss (as 
a result of contracting a covered illness) only after his 
or her normal Social Security retirement age.

(3)  The covered Part E employee dies no more than 10 years 
before his or her normal Social Security retirement age and 
does not experience any wage-loss prior to his or her death 
(for survivor claims).

5.   How to Claim Wage-Loss.  The Resource Centers (RCs) and the 
district offices (DOs) solicit wage-loss claims from claimants who 
are potentially eligible for wage-loss benefits. 

a.   RCs’ Role: RCs engage in outreach efforts and educate employees 
on the requirements for filing and obtaining wage-loss benefits. The 
RCs also assist employees with the submission of their wage-loss 
claims.

(1)  When a final decision is issued to a living employee 
with a positive causation determination under Part E, the 
FAB sends a copy of the final decision to the designated 
RC. This is done only in situations where there is no 
indication that a claim has already been made for wage-
loss. Final decisions that pertain strictly to survivors of 
a deceased employee are not referred to the RC, but instead 
processed as described in subparagraph b below.   

(2)  Upon receipt of the final decision, the RC calls the 
employee to provide information about the potential wage-
loss benefits available, explains eligibility requirements 
or program procedures, and responds to any questions.  The 
RC then memorializes the telephone call in the Telephone 
Management System (TMS) section of ECMS and forwards a 
printout to the appropriate DO or Co-Located Unit (CE2) for 
association with the case file.  

b.   District Offices’ Role. In conjunction with the RCs’ outreach of 
the employee as mentioned in paragraph 6a above, the CE sends initial 
wage-loss solicitation letter (Exhibit 2) to the claimant (employee 
or potentially eligible survivor).

(1)  Timeframe.  This solicitation letter is sent after 
issuance of a final decision to accept under Part E. 

(2)  Explanation. The letter explains the criteria to 
establish wage-loss. 

(3)  Request for Wage-Loss Claim. The letter requests that 
the claimant advises DEEOIC in writing if claiming wage-
loss, identify the condition(s) for which he or she is 
claiming wage-loss, and provide the dates (month and year) 
of claimed wage-loss. Evidence of 12 quarter wages prior to 
the first quarter of claimed wage-loss is also required. An 



SSA Form 581 (Authorization to Obtain Earnings Data from 
the Social Security Administration) is enclosed with the 
solicitation letter. Additional factual employment evidence 
that supports the claimed wage-loss is also requested, 
along with medical evidence supporting a causal 
relationship between the covered illness and the wage-loss 
claimed.   

(4)  Follow-up Solicitation Letter.  The claimant is 
allotted 60 days to respond to the initial solicitation 
letter with a follow-up solicitation letter (Exhibit 3) 
sent to the claimant at the first 30 day interval. Prior to 
mailing the follow-up solicitation letter, the CE calls the 
claimant to ensure the receipt of the initial solicitation 
letter and determines if the claimant wants to file a wage-
loss claim. 

(5)  Final Solicitation Letter.  If a written response to 
initiate a claim for wage-loss is not received within 30 
days of the follow-up solicitation letter or if the 
claimant informs the CE that he or she does not want to 
pursue a claim for wage-loss, the CE sends a letter to the 
claimant advising that DEEOIC will not develop the claim 
for wage-loss at this time (Exhibit 4). The CE also advises 
the claimant of his or her right to claim wage-loss in the 
future.  

6.   Development of Wage-Loss Claims.  Upon receipt of a signed 
statement claiming wage-loss, the CE determines if there is 
sufficient medical and wage evidence to develop for wage-loss. If 
not, the CE sends a letter requesting the required evidence from the 
claimant. If there is no response within 30 days, the CE sends a 
follow-up letter to the claimant.  Prior to mailing the follow-up 
letter, the CE contacts the claimant by telephone to assist the 
claimant with obtaining the required evidence.  If the claimant does 
not submit the necessary evidence within the allotted 60 days from 
the first development letter, the CE may proceed by issuing a 
recommended decision to deny the claim for wage-loss benefits. 

7.   Medical Evidence to Establish Wage-Loss.  The claimant is 
required to submit medical evidence that is of sufficient probative 
value to establish that the period of wage-loss claimed is causally 
related to the covered Part E employee’s covered illness.  

There are instances when the medical evidence shows multiple 
conditions contributing to the wage-loss.  As long as the evidence 
establishes that any covered illness contributed to the employee’s 
wage-loss, then the medical evidence is sufficient to prove causal 
relationship. 

An acceptance of Social Security Disability benefits alone is not 
sufficient evidence to establish a causal relationship, unless 
accompanied by supporting medical evidence.  



If a secondary cancer is the accepted covered illness but the primary 
is not accepted(e.g., secondary bone cancer is accepted but the 
primary prostate cancer is not accepted), the medical evidence needs 
to support that the wage-loss is causally related to the secondary 
cancer, because the causation requirement has not been met for the 
primary cancer.

The CE develops the case for a causal relationship between the 
claimed years of wage-loss and the covered Part E employee’s covered 
illness by requesting medical evidence from the claimant and/or 
medical provider. Medical evidence can include the following:

a.   Narrative Report from a Physician.  A physician’s narrative 
report needs to explain the causal relationship between the covered 
illness and the period(s) of wage-loss and reference medical evidence 
that is contemporaneous to the claimed period(s) of wage-loss.  A 
narrative report that is based solely on the physician’s expectations 
is not considered sufficient evidence of probative value.  

b.   Return to Work Slips Signed by a Physician.

c.   Physician’s Office Notes.  Physician notes that indicate the 
covered Part E employee had stopped working, reduced his work hours 
or missed work due to the covered illness.

d.   District Medical Consultant (DMC) Opinion.  The CE must use 
discretion when determining if a DMC referral is warranted.  A 
referral to a DMC is not required when the wage evidence supports 
that the employee’s adjusted wages is greater than 75% of his or her 
AAW.  Additionally, the CE does not refer to a DMC if the claimant 
and/or treating physician have not been contacted first for the 
requisite medical information. 

The CE may request the opinion of a DMC on causal relationship 
between the covered illness and wage-loss if the evidence is 
inconclusive. The DMC may also provide an opinion regarding the 
period of illness-related wage-loss. In most instances, wage-loss 
questions are best handled by a DMC who specializes in occupational 
medicine. In the DMC referral, the CE must specify the period of 
wage-loss in question and the accepted covered illness. The DMC must 
be instructed to provide a detailed rationale for his or her 
opinion.  

Example of a wage-loss question to DMC: Please review the 
case records to determine if the employee’s wage-loss for 
the period from June 1975 to August 1999 is causally 
related to the accepted illness of asbestosis. If the 
available medical evidence is insufficient to make a wage-
loss determination for a certain period, please indicate 
the dates. Please provide your rationale to support your 
conclusion. 

Procedures for referring a case to a DMC and “Prompt Pay” of DMC 
bills can be found in EEOICPA Procedure Manual (PM) Chapter 2-0300 



and will be in the new EEOICPA PM 2-0800 Developing and Weighing 
Medical Evidence. 

8.   Wage Evidence Required to Establish Wage-Loss.  Wages are 
defined as all monetary payments that the covered Part E employee 
earns from employment or services that are taxed as income by the 
Internal Revenue Service.  Salaries, overtime compensation, sick 
leave, vacation leave, tips, and bonuses received for employment 
services are considered wages.  However, capital gains, IRA 
distributions, pensions, annuities, unemployment compensation, state 
workers’ compensation benefits, medical retirement benefits, and 
Social Security benefits are not considered wages.  The CE obtains 
evidence of the employee’s wages for the calendar year(s) during the 
claimed period(s) of wage-loss and for the 12 quarters immediately 
preceding the first quarter of claimed wage-loss. These 12 quarters 
wages immediately preceding the first quarter of claimed wage-loss 
are used to determine the AAW. (See paragraph 9)

The CE generally relies upon the earnings information that has been 
reported to the Social Security Administration (SSA), but can also 
rely upon additional wage information submitted by the claimant.  

a.   SSA earnings records are received from the claimant if available 
or the CE submits a signed Form SSA-581 (see Exhibit 5) from the 
claimant to SSA to gather this information.   

(1)  RC staff are responsible for obtaining a completed 
SSA-581 from all employees and from clearly eligible 
survivors at the time the employee or survivor completes or 
submits his or her claim form at the RC in person. Each DO 
has an office specific form indicating where SSA must send 
the results of the inquiry.  The SSA-581 forms for each 
office are located on the Share Drive in the Policies and 
Procedures folder, Forms subfolder.  

(2)  If the RC does not obtain a signed SSA-581, or if a 
claim (EE-1 or EE-2) is submitted directly to the DO or 
mailed to the RC, the CE should send an SSA-581 to the 
claimant, if it is needed for employment verification 
and/or determination of wage-loss. 

(3)  To be processed by SSA, a signed SSA-581 must be dated 
no earlier than 60 days from the date of submission to the 
SSA.  If the timeframe between the signature date of the 
SSA-581 and submission to SSA exceeds sixty (60) days, the 
CE or RC staff will need to obtain a new, signed and dated 
SSA-581.  

(4)  Whenever subsequent development is undertaken with 
regard to employment verification, a request should be made 
to the claimant to complete a SSA-581 form, if pertinent 
wage and earning documentation is not present in the case 
record. A claimant should be advised that completion of the 



SSA-581 is a crucial part of the employment verification 
and/or wage-loss process and that their signature on the 
SSA-581 is only valid for sixty (60) days.  

The information required on the SSA-581 form depends on the 
type of request.  In a development letter, the CE advises 
the claimant of the information needed on the SSA-581:    

(a)  Employee Claims:  The employee, authorized 
representative, CE or the RC staff is to complete the 
following section of the SSA-581: name of employee; 
social security number; date of birth of employee; and 
other name(s) used. The employee or the authorized 
representative will fill-in the employee’s 
address/daytime telephone number, and date the form 
was signed. The employee or the authorized 
representative must sign the SSA-581 and print his or 
her name.  

(b)  Survivor Claims: The survivor, CE or the RC staff 
is to complete the following sections of the SSA-581 
form: name of social security number holder 
(employee); employee’s social security number; date of 
employee’s birth; date of employee’s death; and other 
name(s) used.  The survivor will fill-in the 
survivor’s address/daytime telephone number; indicate 
the appropriate box to show relationship; add the date 
signed; sign the form; and print his or her  name in 
the requested space.  

The CE or the RC staff explain that the survivor must 
provide proof of the employee’s death and his or her 
relationship to the employee.  Proof of death 
includes: a copy of the death certificate, mortuary or 
interment record, or court issued document.  Proof of 
relationship includes:  marriage certificate, birth 
certificate, adoption papers, or other court issued 
document(s).  SSA requires that these documents be 
submitted in order to process requests from 
survivors.  

(5)  Once the claimant returns the signed SSA-581 document 
and any accompanying documents, the CE or RC staff complete 
the following sections:

(a)  The CE or RC staff fill in the years deemed 
necessary to verify employment and/or establish wage-
loss on the “Periods Requested” line.  The CE or RC 
staff is to identify the time period for employment 
history by searching the Energy Case Management System 
(ECMS), the records in the case file, wage-loss 
claims, or other documents or forms in the file.  



In the box titled, “Requesting Organization’s 
Information,” the CE or RC staff sign in the section, 
“Signature of Organization Official” as well as 
provide the district office toll free telephone number 
and fax number. 

(b)  The CE or RC staff ensure that the upper right 
hand corner of the form allocated for “Requesting 
Organization:” indicates the correct district office 
where the SSA’s response should be sent.

(6)  The original (signed) SSA-581, and supporting 
documents (if the request is submitted by a survivor) must 
be submitted via Federal Express to the SSA, Wilkes Barre 
Data Operations Center (WBDOC), at the following address:

The Social Security Administration

Wilkes Barre Data Operations Center

PO Box 1040

Wilkes Barre, PA 18767-1040

The CE updates the case status screen in ECMS and date 
stamp the forms at the time that the form is sent to SSA.  
This date serves as the status effective date.  A copy of 
the form is retained in the case file.

(7)  Following submission of a Form SSA-581, the CE or 
someone designated by the District Director, is responsible 
for determining if SSA has received the earnings request 
(Form SSA-581) and for obtaining a status update on the 
employment verification request.

(a)  If there has been no response from SSA within 
thirty (30) calendar days of the date of the 
submission to SSA, the CE calls for status update.  
The telephone call is documented in the TMS section of 
ECMS and a printed copy placed in the case.  If SSA 
indicates that no SSA-581 form has been received, the 
CE must resubmit the form.  Otherwise, the CE obtains 
the status and monitors for further follow-up.

(b)  Inquiries to SSA are made by calling one of ten 
phone numbers (Modules) depending on the last four 
digits of the relevant employee’s Social Security 
number (Exhibit 6).

(c)  If the CE does not receive a completed SSA-L460 
within thirty (30) days of the first inquiry call to 
SSA (the 60th day), the CE makes another follow-up 
call to determine the status of the request and 
proceeds as necessary. At this point, it will be 
necessary to obtain a newly signed SSA-581 from the 
claimant and resubmit the SSA-581 to SSA as outlined 



above.

(8)  After the completed SSA-581 form is sent, and a copy 
is placed in the case file, a SSA Point of Contact (POC) 
designated by the District Director ensures that the form 
is logged into a tracking spreadsheet.  The spreadsheet 
should contain, at minimum, the case number, date sent to 
SSA, and cost of the request.

(a)  DO determines the cost of the request according 
to the number of years for which information is 
sought.  Form SSA-7050-F4 (Request for Social Security 
Earnings Information, available on the SSA website at 
http://www.ssa.gov/online/ssa-7050.pdf) identifies the 
cost by the number of years requested. For example, if 
one (1) year of earnings information is requested, the 
cost is $15.00. The cost increases incrementally by 
year, up until forty (40) years of requested 
employment.  For each year after forty (40) years, add 
$1.00 for each year.  

(9)  At the end of each quarter, the DOL National Office 
SSA POC obtains the SSA-581 submission logs maintained in 
each DO and sample the contents to properly evaluate 
contract outlays.  

(10) Upon receipt of a completed SSA-L460, the CE updates 
the case status screen in ECMS. The designated employee 
confirms that the years received by SSA equals the years 
used to determine the cost.  If there is a discrepancy, the 
DO SSA POC must contact SSA immediately to rectify the 
issue.

b.   Tax Returns and W2 Forms provide proof of the covered employee’s 
wages in instances where the employer did not report accurate and/or 
complete earnings to SSA or when the covered Part E employee worked 
for an employer where there was no reporting of income to SSA.  If a 
W2 Form is submitted, the claimant must also submit an affidavit 
attesting that he or she has submitted all W2 Forms for that calendar 
year; 

c.   Pay Stubs that provide proof of the employee’s wages;

d.   Union records that provide proof of the employee’s wages;

e.   Pension records that provide proof of the employee’s wages; and

f.   Document Acquisition Request (DAR) for Pay and Salary Records 
that provide an employee’s pay, salary, any workers’ compensation 
claim or other documents affecting wage.  Examples of records from 
the DOE database include, but are not limited to, Official Personnel 
Files of Contractor Employees, Contractor Job Classification, 
Employee Awards Files, Notification of Personnel Actions, 
Classification Appraisals, Wage Survey Files, and Unemployment 
Compensation Records.

http://www.ssa.gov/online/ssa-7050.pdf


9.   Calculation of Average Annual Wage (AAW).  The AAW is the 
baseline wage against which the CE measures each claimed year of 
wage-loss to determine wage-loss percentage. To calculate the AAW, 
the CE adds up the wages from the quarters (up to 12 quarters) 
immediately prior to, but not including, the quarter where the 
covered Part E employee first experiences wage-loss due to a covered 
illness. The CE must exclude the wages from any quarter during which 
the employee was unemployed (See paragraph 3f). The sum of the total 
wages must be divided by the number of quarters included in the sum 
to get the average quarterly wage. The CE then multiplies the average 
quarterly wage by four (4) to determine the AAW.  

To determine if a quarter must be excluded because the employee was 
unemployed, the CE must determine if the employee earned $700 or less 
in constant 2005 dollars for that quarter. The following chart 
provides the value of $700 in constant 2005 dollars from the years of 
1942 through 2008. 

1942 1943 1944 1945 1946 1947 1948 1949

$58.66 $62.26 $63.34 $64.78 $70.18 $80.26 $86.74 $85.66

 

1950 1951 1952 1953 1954 1955 1956 1957

$86.74 $93.57 $95.37 $96.09 $96.81 $96.45 $97.89 $101.13

 

1958 1959 1960 1961 1962 1963 1964 1965

$104.0
1

$104.73 $106.53 $107.61 $108.69 $110.13 $111.57 $113.37

 

1966 1967 1968 1969 1970 1971 1972 1973

$116.61 $120.21 $125.24 $132.08 $139.64 $145.76 $150.44 $159.79

 

1974 1975 1976 1977 1978 1979 1980 1981

$177.4
3

$193.62 $204.78 $218.10 $234.65 $261.29 $296.56 $327.15

 

1982 1983 1984 1985 1986 1987 1988 1989

$347.3
0

$358.46 $373.93 $387.25 $394.45 $408.84 $425.76 $446.27

 



1990 1991 1992 1993 1994 1995 1996 1997

$470.3
9

$490.18 $504.94 $520.05 $533.37 $548.48 $564.68 $577.63

 

1998 1999 2000 2001 2002 2003 2004 2005

$586.6
3

$599.59 $619.74 $637.38 $647.46 $662.21 $679.85 $700.00

2006 2007 2008

$722.5
8

$743.16 $771.70

The CE may also calculate the dollar value of any wages for any given 
year to reflect their value (buying power/worth) to 2005 dollars by 
using the CPI Inflation Calculator on the Bureau of Labor Statistics’ 
website http://www.bls.gov/data/inflation_calculator.htm. 

Example: If the evidence indicates the employee earned $100 in a 
quarter of employment in 1963, the CE, using the CPI Inflation 
Calculator, determines that $100 in 1963 has the same adjusted value 
as $638.24 in 2005 dollars. Since the adjusted value of $638.24 is 
less than $700 in constant 2005 dollars, the CE considers the 
employee to have been unemployed for that quarter and that quarter is 
excluded in the calculation of the AAW.  

If a covered employee is unemployed for three quarters during the AAW 
period; the CE adds the wages from the nine (9) quarters of 
employment (excluding the wages from the three quarters of 
unemployment) and divides by nine (9) rather than twelve (12) to get 
the average quarterly wages.  The CE then multiplies the average 
quarterly wages by four (4) to obtain the AAW. (See Exhibit 7 for 
Wage-Loss Worksheet #1, Calculate Average Annual Wage)

a.   Retirement.  If a covered Part E employee is retired prior to 
his or her normal Social Security retirement age, he or she is not 
considered unemployed under Part E.  Even though the retired employee 
has no wages reported to SSA, this time period is not excluded from 
the calculation of the AAW.  The CE determines that the AAW of the 
employee is $0 if he or she was retired (prior to his or her normal 
Social Security retirement age) during the entire twelve (12) 
quarters immediately preceding the quarter during which he or she 
first experienced wage loss due to a covered illness.

If the employee earned wages during any of the 12 quarters and then 
retired before the end of the 12 quarters, those earned wages are 
included in the AAW calculation. 

http://www.bls.gov/data/inflation_calculator.htm


Example: If the covered employee earned no wages for two 
quarters during the AAW period due to retirement, the CE 
adds the covered employee wages for the 12 quarters 
including the two quarters of retirement and divides the 
sum by twelve (12) to get the average quarterly wages. The 
CE then multiplies the average quarterly wages by four (4) 
to obtain the AAW. 

b.   Maximum Amount of Taxable Earnings.  If the employee’s earnings 
meet SSA’s maximum amount of taxable earnings for that year, those 
earnings that exceed the maximum limit are not reflected in the SSA 
statement.  The CE can find the maximum amount of taxable earnings 
under the SSA for a specific year at the SSA website: 
http://www.ssa.gov/OACT/COLA/cbb.html.

(1)  Multiple Employers.  For any year in which the covered 
Part E employee is employed by multiple employers, 
according to SSA, each of the employers withholds Social 
Security taxes on the wages without regard to what the 
other employers may have withheld.  Therefore, the covered 
Part E employee can potentially meet the maximum amount of 
taxable earnings under SSA from each employer for the same 
year in question. 

To determine if any additional wages may have been unaccounted for in 
the SSA earnings summary, the CE contacts the claimant by telephone 
and requests evidence to support additional wages (see paragraph 8 
for different types of wage evidence). The CE must memorialize the 
claimant’s response in the TMS section of ECMS.  The CE follows up 
with a letter notifying the claimant of the earnings information 
included in the SSA earnings summary for the applicable year(s).  The 
letter requests that the claimant submit evidence of wages that may 
have been unaccounted for as a result of reaching the maximum amount 
of taxable earnings under the SSA. If the claimant does not submit 
additional evidence within 30 days of the letter, the CE uses the 
earnings summary information as reported by the SSA.  

  c.  Additional Wages. If there is evidence of wages based on records 
other than SSA, the CE adds any additional wages earned by the 
employee during those same quarters as supported by the submitted 
evidence.  

  d.  Annual SSA Earnings Report. In the late 1970’s, SSA began 
reporting yearly earnings summary instead of quarterly earnings 
summary. In instances when only a detailed SSA yearly earnings 
summary is available, the CE divides the yearly earnings by 4 
(representing 4 quarters in a year) to estimate the quarterly 
earnings for each year.  

10.  Determination of Wage-Loss Percentage.  The CE compares the AAW 
of a covered Part E employee with his or her adjusted (for inflation) 
wages in later calendar years to determine the wage-loss percentage.  
The CE begins with the calendar year that includes the quarter in 

http://www.ssa.gov/OACT/COLA/cbb.html


which the claimed wage-loss commenced, and concludes with the last 
calendar year of claimed wage-loss, the calendar year in which the 
employee reached normal Social Security retirement age or the 
calendar year in which the employee would have reached his normal 
Social Security retirement age but for his covered illness related 
death. 

a.   Adjustment of Wages for Inflation.  Wages must be adjusted for 
inflation for each calendar year that wage-loss is claimed.  The 
wages are adjusted for inflation to reflect the value (buy 
power/worth) during the calendar year in which the covered Part E 
employee first experienced wage-loss due to a covered illness. The CE 
can perform this calculation by using the CPI Inflation Calculator on 
the Bureau of Labor Statistics’ website 
http://www.bls.gov/data/inflation_calculator.htm.

Example: The employee claims wage-loss first commencing in 
1993 and ending in 2002 when the employee reaches normal 
Social Security retirement age. The CE must adjust the 
yearly wages for inflation to reflect the value of the 
wages for the calendar year in which the wage-loss first 
commenced (which in this example is 1993). If the employee 
earned $38,000 in 1995, this wage is adjusted for inflation 
using the CPI Inflation Calculator to $36,030.20 to reflect 
the value in 1993 dollars. (See Exhibit 8 for Wage-Loss 
Worksheet #2, Adjust Wage for Each Year of Claimed Wage-
Loss)

b.   Comparison with the AAW.  The CE compares the AAW of the covered 
Part E employee with his or her adjusted wages in later calendar 
years to ascertain the wage-loss percentage for each claimed year of 
wage-loss. For example, $36,030.20 (Adjusted Wage) ÷ $46,000 (AAW) = 
78% (Wage-Loss Percentage).  (See Exhibit 9 for Wage-Loss Worksheet 
#3, Determine Percentage of Wage-Loss and Award Amount).

11.  Employee Wage-Loss Compensation. The CE uses the wage-loss 
percentage to determine the amount of the employee’s wage-loss 
compensation. 

a.   If the employee’s adjusted wages during a claimed calendar year 
is greater than 75% (X > 75%) of his or her AAW, then the employee is 
not considered to have wage-loss for that calendar year and the 
employee is not awarded wage-loss benefits for that calendar year. 

     Example #1:   AAW                = $46,000

                   Adjusted wages     = $36,030.20

                   Percentage of AAW  = 78%     

b.   $10,000 is awarded for each year in which the employee’s 
adjusted wages during a claimed calendar year is greater than 50% but 
less than or equal to 75% (50% < X < 75%) of his or her AAW.

Example #1:   AAW                = $46,000

http://www.bls.gov/data/inflation_calculator.htm


Adjusted wages     = $34,662.00

              Percentage of AAW  = 75%

Example #2:   AAW                = $46,000

              Adjusted wages     = $23,661.80

              Percentage of AAW  = 51%

     c.   $15,000 is awarded for each year in which the employee’s 
adjusted wages during a claimed calendar year is equal to or less 
than 50% (X ≤ 50%) of his or her AAW. 

Example #1:   AAW                = $46,000

Adjusted wages     = $23,076.00

              Percentage of AAW  = 50%

Example #2:   AAW                = $46,000

              Adjusted wages     = $11,646.75

              Percentage of AAW  = 25%

The following is an example of a Wage-Loss Calculation:

AVERAGE ANNUAL WAGE: $46,000.00

Year Actual Wages Adjusted Wages Percent of AAW Compensation

1993 $44,000.00 $44,000.00 96% $0

1994 $40,000.00 $39,001.30 85% $0

1995 $38,000.00 $36,030.20 78% $0

1996 $35,000.00 $32,233.90 70% $10,000.00

1997 $38,500.00 $34,662.00 75% $10,000.00

1998 $30,000.00 $26,595.10 58% $10,000.00

1999 $26,000.00 $22,551.00 49% $15,000.00

2000 $27,500.00 $23,076.00 50% $15,000.00

2001 $29,000.00 $23,661.80 51% $10,000.00

2002 $14,500.00 $11,646.75 25% $15,000.00

Total Compensation for Wage-Loss $85,000.00

12.  Survivor Wage-Loss Compensation.  The CE first determines 
whether the survivor is entitled to benefits under Part E of the 
EEOICPA. If the survivor is found to be entitled to survivor 
benefits, he or she may also be entitled to additional compensation 
for wages lost by the employee as a result of the covered illness. 
The CE undertakes the same medical and employment development and AAW 



calculation as if the employee had filed a claim.  The difference is 
that the monetary benefit provided to a survivor is limited to an 
additional $25,000 or $50,000 based on the number of years in which 
the employee’s adjusted wages during a claimed calendar year is equal 
to or less than 50% (X ≤ 50%) of his or her AAW.

a.   Percentage of Loss: If the covered Part E employee dies as a 
result of the covered illness prior to his or her normal Social 
Security retirement age, the CE performs the same inflation 
adjustment calculation as an employee claim for each calendar year of 
wage-loss claimed through and including the calendar year of death to 
determine the percentage of loss.  

For the years after the employee’s death, the CE assumes that the 
employee had no wages and therefore the adjusted wages were less than 
or equal to 50% of the AAW for each year after the year of the 
employee’s death up to and including the calendar year of his or her 
normal Social Security retirement age.

In some instances, the employee may have lost wages due to a covered 
illness prior to his or her death.  In this situation, the CE 
calculates the period of wage-loss (prior to and including the 
calendar year of the employee’s death) and adds any calendar years in 
which adjusted wages were less than or equal to 50% of the employee’s 
AAW to the number of calendar years after the year of the employee’s 
death up to and including the calendar year of his or her normal 
Social Security retirement age (based on the assumption that the 
employee did not earn any wages after his or her death) in order to 
determine the survivor’s entitlement.

          (1)  $25,000 Award.  For the survivor to be awarded an additional 
$25,000, the employee must have 10 to 19 years in which the 
employee’s adjusted wage is equal to or less than 50% (X ≤ 
50%) of his or her AAW. 

(2)  $50,000 Award.  For the survivor to be awarded an 
additional $50,000, the employee must have 20 or more years 
in which the employee’s adjusted wage is equal to or less 
than 50% of his or her AAW. 

b.   Survivor Election.  If a covered Part E employee dies after 
submitting a wage-loss claim but before compensation is paid and 
death is caused solely by a non-covered illness or illnesses, the 
survivor may elect to receive the compensation that would have been 
payable to the employee, including wage-loss and/or impairment. 
13.  Maximum Aggregate Compensation.  The amount of monetary 
compensation provided under Part E (impairment and wage-loss 
compensation), excluding medical benefits, cannot exceed $250,000. 
 The CE considers any previous compensation awarded under Part E for 
impairment and/or wage-loss to determine if a subsequent award needs 
to be reduced to ensure that it does not exceed the $250,000 maximum 
aggregate compensation. In determining the aggregate compensation, 



reduction of compensation based on state workers’ compensation 
coordination or tort offset is not taken into consideration. For 
example, if the employee was previously awarded benefits for 
impairment in the amount of $100,000 but his compensation was reduced 
because of tort offset to $60,000, the amount of compensation used to 
determine the maximum aggregate compensation is $100,000. 

14.   Wage-Loss Calculator.  The Wage-Loss Calculator in ECMS is an 
instrumental tool and the preferred method to calculate wage-loss 
benefits. The CE enters the employee’s wages for all claimed years of 
wage-loss and the twelve (12) quarters immediately prior to the first 
quarter of experienced wage-loss into the Wage-Loss Calculator. The 
Wage-Loss Calculator will calculate the twelve (12) quarterly wages 
immediately prior to the first quarter of experienced wage-loss into 
2005 dollar value. The CE must designate any quarter that is below 
the $700 in constant 2005 dollar threshold as either unemployed or 
retired quarters (See paragraph 9 above) before the Wage-Loss 
Calculator determines the AAW. The Wage-Loss Calculator adjusts for 
inflation the annual wages for each calendar year that wage-loss is 
claimed and compares the adjusted wages with the AAW to determine the 
percentage of loss. The Wage-Loss Calculator calculates the wage-loss 
compensation that is payable. Detailed instructions on the use of the 
Wage-Loss Calculator are located on the National Office Shared Drive.

15.  Recommended Decisions and Final Decisions.  The CE first 
determines if the employee contracted a covered illness due to 
exposure to a toxic substance at a DOE facility or RECA section 5 
facility prior to making a determination on wage-loss.  The CE can 
develop for the wage-loss simultaneously with the development of 
other aspects of the case, but this development should not delay the 
issuance of a recommended decision to award medical or impairment 
benefits. If a Part E claimant files a signed statement requesting 
wage-loss, CE must develop the wage-loss claim and issue a 
recommended decision for potential wage-loss benefits. If the 
claimant formally files a claim for wage-loss and then subsequently 
submits a signed written request to withdraw the wage-loss claim, a 
recommended decision on wage-loss benefits is not required. 

Prior to the issuance of a recommended decision that deals with wage-
loss benefits, it is important that either the Part E Wage- Loss 
Worksheets are completed or the Wage-Loss Calculator in ECMS has been 
used, and printouts of the calculation are placed in the case file.  
The recommended decision must include a discussion of the figures 
used to come to a wage-loss decision.  Wage-loss calculations must be 
clearly explained so that a claimant may request a hearing if he or 
she disagrees.  

The FAB Representative must evaluate the figures and calculations 
used by the CE. Printouts of the calculation performed by the FAB 
Representative are placed in the case file.  If the FAB 
Representative cannot determine the basis for a wage-loss calculation 
made by the CE in a recommended decision the case file may be 



remanded.

16.  Additional Filings for Wage-Loss Compensation.  A covered Part E 
employee who has been previously awarded compensation for wage-loss 
may file a Form EE-10 for subsequent calendar years of wage-loss.  
The covered Part E employee may file a Form EE-10 on a yearly basis, 
or for an aggregate of calendar years in which wage-loss is alleged.  
The EE-10 must be supported by sufficient employment and medical 
evidence to establish that the claimant is entitled to additional 
wage-loss benefits.

a.   The RCs maintain a list of employees that have received wage-
loss awards.  When one year following issuance of the last wage-loss 
award has elapsed, the RC contacts the employee to determine if he or 
she wishes to claim an additional year of wage-loss.

Exhibit 1: Normal Social Security Retirement Age Table

Exhibit 2: Initial Solicitation Letter

Exhibit 3: Follow-Up Solicitation Letter

Exhibit 4: Final Solicitation Letter

Exhibit 5: SSA 581 Form

Exhibit 6: Telephone Inquiries to SSA

Exhibit 7: Part E Wage-Loss Worksheet #1 Calculate Average Annual 
Wage

Exhibit 8: Part E Wage-Loss Worksheet #2 Adjust Wages for Each Year 
Of Claimed Wage-Loss

Exhibit 9: Part E Wage-Loss Worksheet #3 Determine Percentage of 
Wage-Loss and Award Amount
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1.   Purpose and Scope.  This chapter discusses the Claims Examiner’s 
(CE) role when developing claims for consequential conditions.  It 
also provides examples of the types of injuries, illnesses, 
impairments, or diseases that may be accepted as consequential 
conditions under EEOICPA.

2.   Defining a Consequential Condition.  A consequential condition 
covered by EEOICPA is any diagnosed injury, illness, impairment or 
disease that has occurred as a result of an accepted occupational 
illness under Part B and/or covered illness under Part E. 
Consequential conditions also include independent incidents related 
to an accepted condition.  

Any illness, injury, impairment, or disease shown by medical evidence 
to be a consequence of an accepted Part B or Part E condition is 
covered for medical benefits under the Act.  Additionally, under Part 
E, any illness, injury, impairment, or disease shown by medical 
evidence to be a consequence of a covered Part E condition may affect 
the calculation of an impairment rating and/or wage-loss.  

3.  Consequential Condition Claims.  The claimant must make a claim 
for a consequential condition in writing.  He or she may use any 
method of written notification, including a Form EE-1/2.  
Additionally, in some situations the CE develops a potential 
consequential condition upon receipt of medical evidence that 
discusses medical conditions other than the accepted condition that 



may be consequential.  

4.  Claim Development. Consequential condition(s) must be developed 
factually and medically in accordance with 20 C.F.R. 30.114(b)(3) of 
the EEOICPA regulations and DEEOIC procedures relating to weighing 
medical evidence.

There are four types of consequential conditions:

a.              Metastasized Cancer(s);

b.              Conditions resulting from medical treatment of the 
accepted condition/s;

c.              Independent incidents related to an accepted 
condition/s;

d.              Natural progression and/or development 
(pathogenesis).

5.   Metastasized Cancer(s). Metastasized cancer(s) is a secondary 
cancer that originates from the primary cancer site.

a.  Assessing and Developing Medical Evidence in Metastasized Cancer 
Claims.  The CE can accept a metastatic cancer claim, if the claimant 
provides medical evidence, including a rationalized medical report 
from a physician that identifies the metastatic cancer and links the 
cancer to a primary site that had previously been accepted.  The 
evidence must also establish:

(1)  The diagnosis of a secondary cancer; and

(2) The date of diagnosis for the secondary cancer.

The date of diagnosis for the secondary cancer will be: a) 
subsequent to the date of diagnosis for the primary cancer; 
b) the same diagnosis date for the primary cancer; or c) 
before the date of diagnosis for the primary cancer if the 
primary site is not obvious.

If the medical evidence is inconclusive and the CE is 
unable to determine if the cancer is a metastasis, the CE 
seeks clarification from the treating physician and/or a 
District Medical Consultant (DMC).

b.   Examples of Metastasized Cancers.  It is widely accepted that 
certain carcinomas and/or sarcomas metastasize from the primary 
site.  For example:

(1) Carcinomas of the lung, breast, kidney, thyroid, and 
prostate tend to metastasize to the lungs, bone, and brain.

(2) Carcinomas of the gastrointestinal tract, reproductive 
system, and abdomen tend to metastasize to the abdominal 
lymph nodes, liver, and lungs.  Later in their course, 
these carcinomas can metastasize to the brain and other 
organs.

(3) Sarcomas often first metastasize to the lungs and 



brain.

(4) Primary malignant tumors of the brain seldom 
metastasize to other organs, but they can spread to the 
spinal cord.

6.   Conditions Resulting from Medical Treatment.  These conditions 
require a fully rationalized medical report by a physician that shows 
the relationship between the injury, illness, impairment or disease 
and the compensable illness.

a.  Examples of Common Consequential Conditions Resulting from 
Medical Treatment for Accepted Conditions.  As part of a patient’s 
medical treatment or protocol, a patient may undergo treatment and/or 
other drug therapy that will produce side effects that can be 
considered common consequential conditions.

Examples of such conditions are:

(1)  Radiation pneumonitis as a result of radiation 
treatment;

(2)  Skin rashes and radiation burns because of radiation 
treatment;

(3)  Osteoporosis (which causes weakening of the bones and 
injuries such as spontaneous hip fractures) as a result of 
steroid treatment;

(4)  Chronic Pain, extreme fatigue, anemia, and 
gastrointestinal conditions such as nausea, vomiting, 
constipation, diarrhea, and weight loss are additional 
examples of side effects of medical treatment.

b.   Developing evidence for conditions resulting from medical 
treatment.  When a claim is made for a consequential condition caused 
by medical treatment of the accepted condition, the CE investigates 
the submitted documentation to ensure the medical evidence supports 
the claim. The CE obtains the following supporting documentation from 
the claimant:

(1)  Medical Evidence that establishes a causal connection 
between the claimed consequential condition and the 
accepted condition.  The physician discusses the causal 
relationship between the consequential condition and the 
accepted condition, and establishes that the prescribed 
treatment is a recognized medical response to the accepted 
condition.  

c.   Assessing the medical evidence. The CE must use reasonable 
judgment when assessing the medical evidence required for a claim for 
a consequential condition. 

7.   Independent Intervening Causes.

a.   Condition(s) resulting from an accident during travel to a 
medical appointment.  If the employee sustains an injury in transit 



to or from a medical appointment or other necessary travel, it is 
considered a consequential condition.  The CE must obtain the 
following factual and medical evidence:

(1)  A Personal Statement that describes the circumstances 
of the event that resulted in an injury during travel to or 
from a medical appointment.  

Examples of personal statements include:  The employee 
trips down the stairs when exiting the doctor’s office and 
breaks an arm or leg.

The employee is assaulted in the parking lot of the 
doctor’s office, and obtained bruises, cuts, possible 
concussion, etc.

The employee is involved in a motor vehicle accident while 
en route to the doctor’s office and has whiplash.  In this 
event, reasonable assessment of the situation is needed.  
If the employee’s accident occurred at 8 am and the 
doctor’s appointment was scheduled for 1 pm, the CE must 
determine the distance between the employee’s residence and 
his or her doctor’s office.

(2)  Medical Evidence must include a diagnosis of the 
condition being claimed as a consequence of a travel-
related injury and confirmation that the scheduled 
appointment was for treatment or care of a previously 
accepted covered illness.

b.   An independent intervening incident caused by, or attributed to 
the employee’s own conduct.  Injuries, illnesses, impairments or 
diseases suffered as a result of the employee’s own actions will not 
be accepted as consequential conditions.   

8.   Natural Progression/Development (Pathogenesis).  There are 
medical conditions that are expected to develop due to the natural 
progression of the accepted illness. Natural progression is an 
expected measurable change in the illness that occurs with the 
passage of time. 

The CE may accept certain conditions arising as a natural progression 
of accepted condition(s) when he or she is notified of the existence 
of these secondary medical conditions.  Exhibit 1 outlines secondary 
conditions that are known to result from Chronic Beryllium Disease 
and Silicosis, and can be accepted upon the receipt of notification.  
Notification must be in the form of a well-rationalized medical 
report diagnosing a secondary condition that progressed/developed 
from the accepted condition.  When notified of such a condition 
listed in Exhibit 1, the CE updates ECMS and sends an appropriate 
letter to the employee.

However, some medical conditions could develop as a result of either 
the natural progression of the accepted condition or the natural 
aging process (see Exhibit 2).  Hypertension, gout, and heart disease 



are examples of medical conditions that potentially result from 
either the aging process or natural progression of the accepted 
condition.  When a claimant presents evidence of such a medical 
condition, the CE assesses the medical evidence as described below.  

a.   Assessing the medical evidence. The CE must use    reasonable 
judgment when assessing the medical evidence required for a claim of 
consequential condition.  In some instances, the CE may accept 
conditions caused by the natural progression upon receipt of the 
medical evidence describing the conditions listed in Exhibit 1. 

In other situations where the relationship is questionable, more 
medical evidence (e.g., DMC review, clarification from treating 
physician, or second opinion) may be required.

Given that these conditions have not yet been accepted, any bills 
that are initially submitted to the medical bill processing agent 
relating to the non-accepted condition will suspend and/or reject 
until ECMS is updated.  

9.   Psychological Conditions.  Psychological conditions can arise as 
a consequence of the accepted condition and/or treatment of that 
condition.  They can also arise with no physiological basis.  
Depression, anxiety, or chemical imbalance are a few examples of 
psychological conditions that have no physiological basis.  In 
addition to a specific diagnosis, these conditions may be described 
as “psychogenic pain disorder,” “conversion disorder,” or 
“psychological syndrome.” 

However described, the symptom or pain is quite real to the 
individual involved although there is no demonstrable physical 
disorder.  

Unless expressly claimed by a claimant, the CE develops for 
psychological conditions only if the attending physician indicates 
that such a component is present and that it is directly related to 
the accepted physiological condition.  In such cases, the CE refers 
the claimant to a Board-certified psychiatrist for evaluation and 
opinion concerning causal relationship.

10.  Accepting or Denying the Consequential Condition.  The CE is 
responsible for taking the appropriate steps in developing any 
claimed consequential condition. This includes notifying the claimant 
of any deficiencies in the evidence and allowing him or her an 
opportunity to respond and submit additional evidence.  

a.   Acceptances.  If the consequential condition is accepted, the CE 
notifies the claimant in a letter decision. However, if the decision 
is to deny the consequential condition, the CE advises the claimant 
of his/her determination by issuing a recommended decision. The 
recommended decision affords the claimant the opportunity to object 
to the determination, and present new evidence. 

b.   Issuing the Decision.  When the case is in posture for the CE to 
accept a primary covered condition and a potential consequential 



condition exists, the CE proceeds with the immediate release of a 
recommended decision for the primary condition.  A recommended 
decision accepting a primary covered condition must not be delayed 
while developing a consequential condition.  However, if the case is 
in posture to also accept the consequential condition, this 
acceptance is included in the recommended decision.  While the case 
file is at the Final Adjudication Branch (FAB), the FAB hearing 
representative (HR) or CE2 Unit staff pursues all development 
regarding consequential conditions.  A letter accepting a 
consequential condition or a recommended decision denying a 
consequential condition cannot be issued before FAB issues a final 
decision on the primary covered condition.  Decisions of this nature 
can be issued concurrently.  Once the case file is returned to the 
District Office, the CE can continue development on the consequential 
condition and/or issue the letter accepting the consequential 
condition or the recommended decision denying it.

11.  Impairment and Wage-Loss.  Consequential conditions may cause 
additional impairment or wage-loss under Part E, but do not result in 
an additional lump sum award under Part B. 

a.  Impairment rating.  An impairment rating assesses the 
functionality of the whole organ or system.  DEEOIC does not 
apportion impairment by disease (see EEOICP PM 2-1300 for further 
discussion of impairment ratings).  If the accepted condition and 
consequential condition affect the same organ or system, a rating for 
impairment to that organ or system should proceed.  However, if the 
accepted condition affects one organ/system and the consequential 
condition involves another, the impairment rating on the organ/system 
affected by the consequential condition could be developed either 
concurrently with the impairment for the primary system (if the 
consequential condition has been accepted), or later.  Ideally, the 
CE develops the primary and consequential conditions concurrently; 
however, this may not be possible if, for example, the system 
affected by the consequential condition has not reached maximum 
medical improvement (see EEOICPA PM 2-1300).  As soon as an 
impairment rating is completed for the primary affected system an 
impairment decision should proceed.  There would be nothing to 
preclude a later decision on the impairment due to the consequential 
condition as long as the organ or system affected by the 
consequential condition was not rated within the past two years.  
After passage of two years, the claimant can receive an impairment 
rating based on the consequential condition affecting the same organ 
system as the accepted condition.

b.  Wage-Loss. The acceptance of a consequential condition may affect 
the claimant’s entitlement to wage-loss.  Wage-loss is calculated 
using the first day that the employee lost wages due to the covered 
illness (see EEOICPA PM 2-1400 for further discussion of wage-loss).  

In certain instances, the consequential condition may be the initial 
cause of the employee’s wage-loss.  For example, a claimant submits 



medical evidence showing that pulmonary hypertension caused his or 
her wage-loss, and shows a diagnosis of Chronic Beryllium Disease 
(CBD) three years thereafter.  In this instance, CBD is accepted 
under Parts B and E as the primary condition and pulmonary 
hypertension is accepted as the consequential condition under Parts B 
and E.  Also, the claimant may receive wage-loss benefits under Part 
E dating from the time that the he or she first lost wages due to the 
pulmonary hypertension.   

12.  State Workers’ Compensation (SWC) Claims, Lawsuits and Fraud.  
Prior to accepting a consequential condition, the CE collects 
information to determine if a claimant has filed an SWC claim, 
lawsuit, or if the claimant has been convicted of fraud in connection 
with the consequential condition. 

Exhibit 1: Medical Conditions with Likely Secondary Disorders

Exhibit 2: Conditions that Require Additional Development
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1.   Purpose and Scope.  The District Office (DO) issues Recommended 
Decisions for claims filed under the Energy Employees Occupational 
Illness Compensation Program Act (EEOICPA).  A Recommended Decision 
is a written decision made by the Claims Examiner (CE) regarding the 
eligibility of a claimant to receive compensation benefits available 
under the EEOICPA. As a recommendation, it does not represent the 
final program determination on claim compensability. It is a 
preliminary determination made by the program that is subject to 
challenge by any claimant party to the decision, and ultimately must 
undergo independent action by the Final Adjudication Branch (FAB). 
This chapter describes the procedures for issuing a Recommended 
Decision.

2.   Authority.  20 C.F.R. § 30.300 grants the DO authority to make 
determinations with regard to compensability and issue Recommended 
Decisions with respect to EEOICPA claims.  Under this section, the DO 
is authorized to recommend the acceptance or denial of a claim for 
benefits under the EEOICPA.  All Recommended Decisions are forwarded 
to the FAB for review.

3.   When a Recommended Decision is Required.  A Recommended Decision 
is required in situations where a claimant seeks an entitlement 
benefit provided for under either Part B or E of the EEOICPA. 
Entitlement benefits include medical benefits under Part B and/or E; 
lump-sum compensation under Part B; impairment or wage-loss awards 
under Part E; and lump-sum survivor compensation under Part E. In 
certain situations, as explained later, exceptions to this guidance 
apply to decisions involving new cancer claims after a prior finding 
of Probability of Causation (PoC) of 50% or greater, consequential 
illnesses, or approval or denial for medical procedures, equipment or 
other medically indicated necessities.

Claims made under Part B or E of the EEOICPA can involve multifaceted 
elements, filed at varying points in time, involving a multitude of 
medical conditions, or periodic claims for monetary lump-sum 
benefits, i.e. recurring wage-loss and impairment.  The question of 
when a case element is in posture to be decided and a Recommended 
Decision issued is dependent on several factors that the CE must 
consider. First, the CE must identify the parties seeking benefits, 
i.e., employee vs. survivor claims.  This includes individuals who 
have filed claims or potential claimants who have not filed, but may 
be eligible. Secondly, the actual claimed entitlement benefit for 
which a decision is required must be identified. In some instances, 
there may be multiple benefits being sought under Part B and/or E, 



especially if more than one illness is being claimed.

Based on examination of the evidence of record, development must then 
be completed to overcome any defect in the case evidence that does 
not satisfy the eligibility criteria for a claimed benefit.  Once 
development has occurred, the CE then performs an examination of the 
case evidence to determine if it is sufficient to accept or deny a 
claim for benefit entitlement.  

a.   When a Claim is Submitted.  Documents containing words of claim 
are acceptable to begin the adjudication process and set the 
effective date for the date of filing; however, the CE is to obtain 
the applicable claim form before issuing a Recommended Decision. The 
CE notifies the claimant of the need to submit the required form.  A 
period of 30 days is to be allotted for the claimant to submit the 
required documentation. If the appropriate form is not forthcoming, 
the CE administratively closes the claim.  Notice should be provided 
to the claimant that no further action will be taken on their claim 
until such time as the proper claim form is submitted.  

(1)  The CE has the discretion to conclude that a new claim 
actually has been previously addressed in a prior 
determination under the EEOICPA. For example, a claim for 
“lung disease” is filed and denied lacking any diagnosed 
condition. Subsequent filing is made for “lung problems.”  
While the exact wording of the claimed condition is 
dissimilar, the nature of the claim is the same and, in 
this situation, would not require new adjudication, unless 
the claimant provides evidence of a more specific 
diagnosis.

Additionally, no Recommended Decision is needed if a newly 
claimed condition has been previously addressed by a Final 
Decision. In such instances, the claimant should be 
notified that the condition has previously been decided and 
no further action will be taken without a request from the 
claimant to reopen the claim.

b.   On the Initiative of the Director of the Division of Energy 
Employees Occupational Illness Compensation (DEEOIC).  Upon the 
issuance of a Director’s Order, the DO may be instructed to issue a 
new Recommended Decision to address new evidence.

c.   At the Request of a Claimant.  The claimant may request a 
Recommended Decision be issued either after or in lieu of a letter 
decision.  This may occur in any of the situations discussed later in 
this chapter where a letter decision is permitted. 

d.  Administrative Closures. Several situations exist that require 
administrative closure of a claim without the issuance of a 
Recommended Decision. For example, situations where an administrative 
closure is necessary include the death of a claimant, failure to 
complete the OCAS-1, withdrawal of claim prior to the issuance of a 



Final Decision, and lack of response to a request for information 
regarding State Workers’ Compensation or Tort payments.  When the 
circumstances of the case lead to an administrative closure, a 
Recommended Decision is not required for the affected claimant. 
Instead, when appropriate, the DO issues a letter to the claimant 
and/or his or her representative advising of the administrative 
closure, and the steps required to reactivate the claim.

(1) When multiple claimants have filed for benefits and an 
administrative closure is required for one or more 
individual claim(s), the CE proceeds with the adjudication 
of the remaining active claims.  The decision will describe 
the basis for any administrative closure, and the persons 
whose claims were closed will not be a party to the 
Recommended Decision. If at a later date, the 
administrative closure ends and development resumes, any 
Final Decision that deferred action on an administratively 
closed claim will need to be vacated to allow for a new 
decision to all individuals named in the case record. 

4.   Who Receives a Recommended Decision.  Each individual who files 
a claim under a case, and has not had their claim administratively 
closed, is required to be a party to a Recommended Decision that 
decides a benefit entitlement.

Given the variant benefit filings that may exist in a single case, 
the CE may divide benefit entitlement claims to be addressed by 
separate Recommended Decisions. This will occur when one or more 
entitlement benefit claims can be decided based on the evidence of 
record, while concurrent development is required on outstanding 
claimed components. For example, separate decisions may be issued 
awarding medical benefits for a cancer under Part E, and a subsequent 
decision issued for any impairment linked to that cancer.  

a.  Multiple Claimant Recommended Decisions. All claimants who have 
filed a claim under Parts B and/or E, and have not had their claim 
administratively closed, are to be parties to any Recommended 
Decision deciding a benefit entitlement. This is necessary to ensure 
that any decision comprehensively addresses the entitlement for all 
claimants with an interest in the claim. Each claimant is provided 
with the information necessary to understand the outcome for all 
claims.  Moreover, it grants all claimants equal opportunity to 
present objections, should they disagree with any particular aspect 
of the decision. A CE should not issue a Recommended Decision 
determining any single individual claimant’s eligibility to receive 
benefits in a multiple person claim, except in the circumstance of a 
newly filing ineligible survivor.  

(1) Once a Final Decision is issued, should a new 
individual subsequently file a claim seeking benefits, the 
CE will undertake normal development to determine the 
claimant’s eligibility to benefits.  Should the new 



claimant be deemed ineligible, a recommended denial of 
benefits that addresses his or her individual claim may be 
issued without reopening the previously decided claims. 
However, if the circumstances of the case develop to the 
point where a newly filing claimant may be eligible for 
benefits, it will be necessary to reopen all previously 
decided claims to allow for a new combined Recommended 
Decision. 

b.  Discretionary Authority in the Decision Process.  The CE employs 
appropriate discretion to decide the most effective course to bring 
timely resolution to all entitlement claims.  Particular attention 
should be directed at benefit entitlement determinations that will 
result in a positive outcome.  In these situations, the CE is not to 
delay the issuance of a Recommended Decision, even if other benefit 
entitlements may exist that require development. For example, two 
survivors of an employee file for lump sum compensation under Parts B 
and E.  Development is undertaken and both are found to be eligible 
to a Part B benefit of $150,000 because the employee had lung cancer 
related to covered employment.  However, under Part E, only one of 
the survivors has submitted evidence to establish that he or she was 
under the age of 18 at the time of the employee’s death.  The other 
survivor indicates he or she is having problems obtaining school 
transcripts to show full-time student status. In this situation, the 
CE proceeds to issue a decision on the benefit entitlement of both 
claimants under Part B, but would defer any decision on the Part E 
claim.

c.   Non-Filing Survivors.  The situation may arise where a 
potentially eligible survivor has been identified through 
development, but whose whereabouts are unknown or who does not wish 
to seek benefits. This includes situations where a survivor 
specifically notifies the CE that he or she does not wish to pursue 
benefits or states that he or she is clearly ineligible and will not 
file a claim. Under these circumstances, it is not possible for the 
CE to include them as party to a Recommended Decision.  The CE may 
proceed with the issuance of the Recommended Decision to the 
remaining claimants; however, the decision must reference the fact 
that there is a potentially eligible survivor who has not filed a 
claim.

(1)  In the situation where the non-filing survivor’s 
eligibility to benefits cannot be ascertained, any payable 
lump-sum compensation will be allocated with the 
presumption that the non-filing survivor is eligible. The 
potential survivor’s share of compensation is held in 
abeyance until a claim is filed, evidence is received 
establishing the survivor’s status as ineligible, or notice 
of his or her death is received. Should the CE obtain 
evidence establishing that the non-filing survivor is 
clearly ineligible or deceased, any payable compensation 



being held in abeyance can be allocated among the remaining 
survivor(s).  

(2)  When non-filing survivors have been advised of the 
requirement for establishing eligibility and have 
communicated to the CE that they will not file as they 
consider themselves ineligible, the CE attempts to obtain a 
signed, written statement confirming the survivors’ 
ineligible status.  If written confirmation can not be 
obtained, the CE must be clearly document that the survivor 
intends not to file.  Under this circumstance, unless the 
CE has reason to doubt the accuracy of the survivor’s 
ineligibility; the fact that there is a non-filing, 
ineligible, survivor is to be noted in the decision. 
However, the non-filing survivor is not to be named, but 
addressed as a non-filing survivor. The non-filing survivor 
is not a party to the decision and no money is held in 
abeyance.  

(3)  Development involving a non-filing survivor should not 
extend past a reasonable period, as to significantly delay 
the issuance of a Recommended Decision to other claiming 
survivors. The CE should make a reasonable effort to obtain 
either a claim form or written confirmation of the non-
filing survivor’s status.  In most situations, the CE 
should allow 30 days to provide requested documentation. 
When there is no response to a request for information 
within an allowable time frame, the CE may proceed with the 
adjudication of the claim based on the evidence present in 
the case record and the procedural guidance provided on 
handling non-filing. However, the non-filing survivor will 
be excluded as a party to the case.  The administrative 
closure of the claim is to be noted in the decision, and 
the non-filing claimant is to be presumed eligible. As 
such, compensation is held in abeyance until such time as 
the CE obtains the properly completed claim form. 

(4)  Once a Recommended Decision has been issued that 
involves a non-filing survivor, if the survivor later 
decides to file a claim form, it will be necessary to issue 
a new Recommended Decision.  Should development result in 
the claimant being found ineligible, a Recommended Decision 
is permitted to be issued solely to the new claimant 
denying his or her claim. Under this circumstance, a 
reopening of any prior claims is unnecessary, because the 
denial has no effect on the previously decided claims.  
Alternatively, if the claimant is eligible to a benefit, a 
reopening of all previously decided claims is required to 
enable the issuance of a new Recommended Decision to all 
individuals who are party to the claim.  

d.   Non-Responsive Claimants. In situations in which a claim is 



filed and the claimant subsequently becomes unresponsive, reasonable 
steps should be taken to obtain confirmation of the non-responsive 
claimant’s status. However, development should not extend past a 
reasonable period. In most situations, the CE should allow 30 days to 
provide the requested documentation. When there is no response within 
an allowable time frame, the CE may proceed with adjudication of the 
claim and issuance of a Recommended Decision based on the evidence 
present in the case record. 

(1)  In the situation where the non-responsive claimant is 
a party to a multiple survivor claim, and the non-
responsive survivor’s eligibility cannot be ascertained, 
any payable lump-sum compensation will be allocated with 
the presumption that the non-responsive survivor is 
eligible; and his or her share of compensation is held in 
abeyance until such a time evidence is received 
establishing the survivor’s eligibility. In such cases, the 
non-responsive claimant must be a party to the Recommended 
Decision. Should the CE obtain evidence establishing that 
the non-responsive survivor is clearly ineligible or 
deceased, any payable compensation being held in abeyance 
can then be allocated among the remaining survivor(s).

5.   Writing a Recommended Decision.  When the CE has completed 
development to allow for a decision involving an entitlement benefit, 
the CE issues a Recommended Decision. The decision either recommends 
acceptance or denial of entitlement benefits in accordance with the 
legal criteria set out under the EEOICPA. Any outstanding, 
unadjudicated claims are deferred.  

Any decision issued must be well-written, use appropriate language to 
clearly communicate information, and address all the facets of the 
evidence that led to the conclusion, including evidence the claimant 
submitted. Particular attention should be directed at any denial of 
benefits.  With a denial, the CE is to provide a robust, descriptive 
explanation of the specific reason(s) why the evidence fails to 
satisfy the eligibility requirements of the EEOICPA and any 
interpretive analysis the CE relied upon to justify the decision. 
Moreover, the discussion should address the actions taken to assist 
with the development of the case. 

a.   Use Simple Words and Short Sentences.  Avoid technical terms and 
bureaucratic "jargon”, and explain the first time any abbreviation is 
used in the text.  

b.   Use the Active Rather than the Passive Voice.  For example, the 
decision is to read "We received the medical report" rather than "The 
medical report was received.”

c.   Divide Lengthy Discussions into Short Paragraphs. The 
progression of the text is to follow a logical and chronological 
pattern.



d.   Confine the Discussion to Relevant Issues.  These are the issues 
before the CE that need to be resolved.  It may be necessary to state 
an issue is pending, but there is no need to discuss it in detail.

e.   Address All Matters Raised by the Claimant.  This includes any 
issue or medical condition relevant to the decision, whether raised 
in the initial report of the claim or during adjudication.  Make 
certain to address all claimed conditions (accepted, denied or 
deferred) in the discussion and conclusion.  If the CE recommends 
acceptance of a covered condition, and the claimant has also claimed 
other conditions that are not covered, the non-covered conditions are 
to be denied. The CE will also recommend denial of claimed conditions 
in survivor claims that have previously reached the maximum allowable 
benefit entitlement and no further compensation is payable.

f.   Mailing Addresses.  The decision must be addressed to each 
claimant who has filed a claim, and his or her authorized 
representative.  This ensures that each person who has filed a claim 
receives official notification of the decision and is granted the 
opportunity to object, should he or she disagree with any aspect of 
the conclusions.  

6.   Content and Format.  A Recommended Decision is comprised of a 
cover letter, a written decision, a waiver, and an information sheet 
provided to a claimant explaining his or her right to challenge the 
recommendation.  The CE is responsible for preparing the Recommended 
Decision and all its component parts. The format and content of a 
Recommended Decision is as follows:

a.   Cover Letter.  A cover letter summarizes the recommendation(s) 
of the DO to accept, deny or defer claimed benefit entitlement(s) 
under Part B, Part E or both.  It advises that the accompanying 
decision is a recommendation and that the case file has been 
forwarded to the FAB for review and the issuance of a Final Decision; 
listing the address of the FAB office where the case file is to be 
forwarded. Further, the cover letter advises the claimant of his or 
her right to waive any objection or to file objections within 60 days 
of the date of the Recommended Decision. Finally, if the decision was 
made using the opinion of a District Medical Consultant (DMC), the 
cover letter must advise the claimant that the DMC report is 
available for review upon request.

A separate cover letter is addressed to each individual party to the 
claim. In some instances, it may be necessary to tailor or 
individualize each cover letter to the specific circumstances 
affecting the claimant addressed. Exhibit 1 provides a sample cover 
letter.

b.   Written Decision.  The written decision is comprised of an 
Introduction, a Statement of the Case, Explanation of Findings, and 
Conclusions of Law. Exhibit 2 provides a sample Recommended Decision 
which includes each component discussed below.



(1)  Introduction.  This portion of a Recommended Decision 
succinctly summarizes what benefit entitlement is being 
recommended for acceptance, denial or deferral. Distinction 
is made between benefits addressed under Part B vs. Part E. 
An example of introductory language is provided in the 
sample cover letter as part of Exhibit 2.

(2)  Statement of the Case.  The Statement of the Case is a 
clear, chronological, and concise narrative of the factual 
evidence leading up to the Recommended Decision. It 
describes the steps taken by the CE to develop evidence, 
the outcome of any development, and any other relevant 
factual information derived from examination of the case 
records.  The Statement of the Case should not be overly 
technical covering every minute detail of the case 
evidence, nor should it include interpretation of the 
evidence; as this is to be covered in the “Explanation of 
Findings” outlined below. Essentially, the Statement of the 
Case tells the story of the case leading up to the present 
decision and includes basic information such as:

(a)  Name of the claimant or survivor, name of 
employee, and when the claim was filed;

(b)  Benefit(s) the claimant is seeking. In the case 
of a survivor claim, the relationship of the claimant 
to the employee and documentation submitted in support 
of the relationship, if any;

(c)  Claimed employment and evidence submitted to 
establish covered employment, if any;

(d)  Claimed medical condition and medical evidence 
submitted to establish a diagnosed illness;

(e)  In a recommended acceptance, pertinent issues may 
include specific medical documents received from the 
claimant or other sources which confirm the diagnosis 
of the claimed condition, and evidence establishing 
the claimed employment and exposure. Also, searches 
conducted in the Site Exposure Matrices (SEM), 
Occupational History Questionnaires (OHQ), records 
from the Former Worker Program, and Document 
Acquisition Request (DAR) records are important.

In a recommended denial, the CE discusses, 
particularly in relation to the denied element, what 
evidence was needed, how the DO advised the claimant 
of the deficiencies, any assistance provided to 
overcome a defect, and the claimant’s response.

(3)  Explanation of Findings.  This section of the 
Recommended Decision explains the CE’s analysis of the case 
evidence used to arrive at the various factual findings 



necessary to substantiate a conclusion on benefit 
entitlement.  It should be labeled as “Explanation of 
Findings.”  

The CE follows a logical and sequential presentation of 
findings and explains how the evidence does or does not 
meet the legal, regulatory or procedural guidelines of 
DEEOIC claim adjudication. In this manner, the CE 
communicates to the claimant the reason(s) for claim 
acceptance or denial; and upon which FAB will independently 
assess appropriateness. A Recommended Decision lacking a 
comprehensive and rationalized explanation of findings 
increases the likelihood that a claimant will not 
understand the outcome of the claim adjudication and 
increases the potential for a remand by FAB.   

Given the various types of benefit entitlements for which a 
claim may be made, the content of this section will vary 
depending on the context of the matter under review.  
However, the CE must communicate information pertinent to 
the issue under determination in a logical, comprehensive 
manner.   For example, the logical presentation of findings 
for a new Part E claim for causation will follow this 
general order – diagnosis, employment, relation to employee 
(in survivor claims), exposure, and causation. However, a 
different presentation of findings may be needed depending 
on the circumstances of the claim; such as with impairment, 
where the presentation of findings would follow a different 
order – accepted condition, evaluation for impairment, and 
outcome of evaluation with award or denial of impairment 
benefit. 

Given the disparate types of evidence that may exist in a 
claim record, there may be instances where the discussion 
is based exclusively on the presentation of undisputed 
evidence that clearly affirms findings leading to a 
conclusion. In other instances there will be a need to use 
inference or extrapolation to support a finding. In either 
situation, the CE is to provide a compelling argument as to 
how the evidence is interpreted to support the various 
findings leading to acceptance or denial of a benefit 
entitlement. The assessment will rest on various factors; 
such as the probative value of documentation, relevance to 
the issue under contention, weight of medical opinion, or 
the reliability of testimony, affidavits, or other 
circumstantial evidence. It is within the discretion of the 
CE to decide the appropriate level of narrative required to 
justify a particular position. 

Within the context of decision analysis, the CE is to 
maintain a claimant-oriented perspective.  This can be 
defined as decisions made within the scope of the law that 



has the effect or potential to produce a positive benefit 
to the claimant(s). 

(a)  Contested Factual Items and Other Claim 
Disputes.  Written analysis is particularly important 
when reaching judgment on a claim issue that differs 
from the position of the claimant or has negative 
consequences to the claim. The CE is to identify the 
difference, clearly note the decision made, and the 
evidence or argument that supports such a decision. 
This is frequently the case where there is 
disagreement over medical diagnosis, dates or location 
of employment, health effects of toxic exposure, 
interpretation of program procedure, or medical 
opinion on causation. In any instance where a dispute 
involves a decision based on the weight of medical 
evidence, the CE is to completely describe the 
weighing methodology in support of the chosen medical 
opinion.  

(b) Complex subject matter and other complicated 
evidentiary situations.  Evidence presented in support 
of DEEOIC claims can often be open to a variety of 
interpretations, especially in situations involving 
complicated subject matter or in situations where 
evidence is vague.  Whenever a CE is presented with a 
situation involving a complex set of issues for which 
a finding is necessary; e.g. establishing intermittent 
covered employment at multiple facilities, it is 
essential that the CE provide sufficient explanation 
as to how he or she chose to apply the evidence in 
arriving at a finding. Simply making a factual 
statement in these situations without providing the 
underlying rationale for making such a finding will 
not suffice.  

(c)  Mathematical Calculations.  In any decision 
involving a mathematical calculation, the CE must 
fully explain the figures used to arrive at the 
finding listed. Situations where calculations need to 
be described include: impairment or wage-loss, 
division of benefits between multiple claimants or 
Part B vs. Part E claims, aggregated work days for SEC 
classes, latency periods for diseases, and offsets for 
State Worker’s Compensation or tort settlements.

(d)  Application of Written Program Policy, 
Regulations, Procedure or case precedent.  A CE may 
have to explain the use of policy guidance from 
various program resources in support of a decision 
being made in a claim.  In these situations, the CE 
must clearly reference the resource being used, and if 



necessary, make a specific citation or reference. The 
program policy must pertain to the issue at hand and 
the CE must explain how it provides guidance in 
resolving a particular claim issue. 

(1) Case precedent. A CE is permitted to use only 
those case decisions that are specifically 
authorized and recognized as setting precedent. 
These can be found on the DEEOIC main web page 
and are updated periodically.  It is not 
appropriate for a CE to generalize information or 
findings from a non-precedent setting case to 
address a separate case under review.

(4)  Conclusions of Law.  A conclusion of law is a 
determination as to how the law is applied to the accepted 
facts in a case to arrive at a determination of 
eligibility. The CE’s conclusion either accepts or rejects 
the claim in its entirety, or it may address a portion of 
the claim presented.  In a section headed “Conclusions of 
Law,” the CE lists the critical conclusions rendered to 
determine whether the claimant is legally entitled to 
benefits under the EEOICPA. 

(a)  The CE cites the relevant sections of the EEOICPA 
or its governing regulations that support the offered 
conclusion. The citations must be accurate and 
specific to the issues addressed. The CE must employ 
appropriate discretion to limit citations to that 
which is most pertinent to the situation at hand and 
avoid repetitious or redundant legal references. 

(b)  When the conclusion is to accept a claim, the CE 
must include a reference to the legal provisions 
permitting a positive determination. This may include 
provisions pertaining to the qualification of the 
claimant to receive benefits (employee or survivor), 
covered or occupational illness, qualifying 
employment, establishment of causation by SEC 
membership, PoC, or linkage to toxic substance 
exposure, and the amount of payable lump-sum 
compensation or award of medical benefits.   

(c)  In a conclusion that results in a denial of 
benefits, the CE is to identify the claimed condition, 
benefit being denied and the specific legal criteria 
that the evidence of record does not satisfy. In any 
denial of benefits, the CE is not to state the lump-
sum amount to be denied.  

(6)  Signatory Line.  The signature line must include the 
name, title, and signature of the person who prepared the 
recommendation and the name, title, and signature of the 



person who reviewed and certified the decision, when 
applicable.

(7)  Notice of Recommended Decision and Claimant’s Rights.  
Provides information about the claimant’s right to file 
specific objections to the Recommended Decision and to 
request either a review of the written record or an oral 
hearing before the FAB. A sample Notice of Recommended 
Decision and Claimant’s Rights is included as part of 
Exhibit 2.

(8)  Waiver of Rights. A waiver form is sent with each 
Recommended Decision and is to include the last four digits 
of the file number, name of the employee, name of the 
claimant, and the date of the decision in the upper right 
hand corner. The claimant may waive his or her right to a 
hearing or review of the written record and request that 
the FAB issue a Final Decision.  In this instance, the 
claimant is required to sign a waiver and return it to the 
FAB. Exhibit 3 contains a sample Waiver.

(a)  Bifurcated Waivers.  In many instances, the DO 
accepts one element of a claim and denies another, all 
within one Recommended Decision.  It is therefore 
possible for a claimant to waive the right to object 
to the acceptance portion of the decision and file an 
objection regarding the denied portion of the same 
decision. A claimant has 60 days from the date the 
Recommended Decision is issued to file an objection, 
and may waive this right at any time.

Exhibit 4 provides a sample Bifurcated Waiver of 
Rights for a partial acceptance/partial denial.  
Option 1 allows the claimant to waive the right to 
object to the benefits awarded but reserve the right 
to object to the findings of fact or conclusions of 
law.  Option 2 allows the claimant to waive the rights 
to object to all findings and conclusions.

7.   Types of Recommended Decisions.  Due to the wide variety of 
possible benefit entitlements available under Part B and Part E, 
various claim elements may be in different stages of development and 
adjudication at any given time. Following are examples of several 
types of Recommended Decisions that may be necessary:

a.   Acceptance.  Where the entire case can be accepted and no 
outstanding claim elements [e.g., wage-loss, impairment, additional 
claimed illness, or a cancer claim pending dose reconstruction at the 
National Institute for Occupational Safety and Health (NIOSH)] need 
further development, the CE issues a Recommended Decision to accept 
in full. The acceptance addresses all the elements that have been 
claimed.



b.   Denial.  If after all development is complete and all elements 
are in posture for denial, the CE issues a Recommended Decision 
recommending denial on a claim as a whole.  The CE waits until every 
element of a claim has been developed, if possible, before issuing a 
denial.

(1)  Addressing all claimed elements. The CE must be alert 
to the various adjudicatory issues in the case and clearly 
identify each element being denied.

(2)  Where no objection is pending at the FAB, the CE 
develops all claim elements in posture for denial and, 
whenever possible, issues one comprehensive decision 
denying all possible claims for benefits under the EEOICPA 
as a whole.  If other portions require further development, 
a partial denial/partial develop decision may also be 
necessary.

c.   Partial Accept/Partial Deny.  If the CE determines that no 
further development is necessary on a case file and concludes that 
some claim elements should be recommended for acceptance and some for 
denial, the CE issues a Recommended Decision that clearly sets forth 
those recommendations. The claimant is provided with a notice of his 
or her rights and a bifurcated wavier; which provides the claimant 
the opportunity to contest only the portion of his or her claim which 
was recommended for denial, or waive his or her right to object to 
the decision as a whole (see Exhibit 4).

For instance, if an illness that can be covered under both Part B and 
Part E of the EEOICPA (cancer, beryllium illness, chronic silicosis) 
is claimed and meets the evidentiary requirements only under Part E 
but not under Part B, (or vice versa) the CE states that the Part E 
benefits are being accepted and the Part B benefits are being denied.

(1)  Example.  A claimant files a claim for chronic 
beryllium disease (CBD) and submits medical evidence that 
contains a medical diagnosis of CBD that is sufficient to 
meet the Part E causation burden, but not the statutory 
criteria under Part B; the CE issues a Recommended Decision 
awarding benefits under Part E and denying benefits under 
Part B. In the denial under Part B, the CE should clearly 
explain what evidence was lacking and why the case is being 
denied. The CE clearly delineates the benefits being 
awarded and denied under Part B and Part E.

d.   Partial Accept/Partial Develop.  When a claim element is fully 
developed and ready for acceptance, but other elements remain for 
further development (e.g., wage-loss, impairment, another claimed 
illness, or a cancer pending dose reconstruction at NIOSH), the CE 
issues a Recommended Decision accepting the claimed illness and 
specifies all associated benefits awarded under the EEOICPA as a 
whole. With regard to other claim elements requiring further 
development, in the Recommended Decision the CE advises that these 



elements are deferred until they are fully developed and adjudication 
is possible. Partial adjudication of a claim should be avoided 
whenever possible. In any instance where a part of a claim is 
deferred, it is the CE’s responsibility to ensure that action is 
ultimately taken to address the outstanding claim by way of a 
Recommended Decision or administrative closure, when appropriate.  
Development for a deferred claim may be required by the assigned CE2 
unit while other components of the claim are addressed by FAB.  

e.   Partial Accept/Partial Deny/Partial Develop.  If one portion of 
the claim is in posture for acceptance and another portion is in 
posture for denial, while yet a third portion requires additional 
development, the CE addresses all claim elements in one comprehensive 
Recommended Decision. Where one or more claim elements are accepted 
and other elements are either denied or deferred for additional 
development, the CE must clearly outline the status of each element 
that is accepted, denied and deferred.  The claimant is provided with 
a notice of his or her rights and a bifurcated waiver.

8.   Decision Issuance.  After preparing a Recommended Decision, the 
CE routes the decision and case file to the appropriate signatory for 
review, signature, date, and release.

a.   Clearing the Recommended Decisions for Release.  The appropriate 
signatory reviews all Recommended Decisions. Requests for medical 
treatment, equipment/supplies, and surgery requests are reviewed by 
the CE. Medical bill processing is discussed further in Chapter 3-
0200.

(1)  Deficiency Identified.  If the appropriate signatory 
discovers a deficiency or other problem, the Recommended 
Decision is returned to the CE with a detailed explanation 
of why the decision is not in posture for release.  When 
the appropriate signatory has provided comments or has 
extensively edited the Recommended Decision, the CE is to 
revise the decision accordingly.

(2)  Decision Approved.  If the signatory agrees with the 
decision, he or she signs and dates the Recommended 
Decision. The date shown on the Recommended Decision must 
be the actual date on which the decision is mailed.

b.   Mailing the Recommended Decision.  The signed and dated 
Recommended Decision is mailed to the claimant’s last known address, 
and a copy is sent to the claimant’s designated representative, if 
any.  Notification to either the claimant or the representative will 
be considered notification to both parties.

(1)  A copy of the Recommended Decision is filed in the 
case record.

(2)  See Chapters 2-2000 and 2-2100 for coding 
instructions.

c.   Forwarding the Case.  Within the appropriate timeframe, the CE 



sends the case record to the appropriate FAB office.

9.  Letter Decisions.  In certain situations, an entitlement 
determination can be addressed in a simple letter to the claimant.  
If a CE makes a decision in this format, the CE merely needs to 
communicate the nature of the claim that was made, evaluate the 
evidence supporting the outcome and the conclusion. A formal 
Recommended Decision is not necessary, unless the claimant submits a 
written request for one or objects to a letter decision. 
Circumstances where a letter decision is permitted include:

a.   Approval of additional claims for medical benefits for cancer: 

(1)         Once a PoC value has been calculated at 
50% or greater and a Final Decision accepting the 
cancer has been issued, any subsequent new claim for 
cancer related to the same organ system will be 
presumed linked to occupational exposure to radiation 
under either Parts B or E of the EEOICPA.

(2)  Once a Final Decision accepting a specified 
cancer under an SEC class has been issued, any 
subsequent new claim for a specified cancer will be 
presumed linked to occupational exposure to radiation 
under either Parts B or E of the EEOICPA.

     b.   Consequential illness acceptance. 

c.   Acceptance or denial of medical care or treatment, including 
home health care. 

d.   Acceptance or denial of durable medical equipment or 
housing/vehicle modification.

e.   Alternative filing determination (see survivorship Chapter 2-
1200 for further guidance)

10.  Special Circumstances.  As noted previously, there are disparate 
issues that confront the CE during the process of making a 
Recommended Decision. This section provides guidance in certain 
unique situations that the CE may encounter.   

a.  Cases Where the Maximum Aggregate Lump Sum Compensation Has Been 
Attained.  The maximum lump sum compensation payable under Part B is 
$150,000 and $250,000 under Part E. Once the maximum aggregate 
compensation has been awarded, claims for any new medical 
condition(s) are to be addressed for medical benefit coverage only.  
Under Part E, once the maximum lump sum figure has been reached, any 
new claim for impairment or wage-loss benefit is to be denied.

(1)  If the employee dies after receiving the maximum lump 
sum compensation available to him or her, any subsequent 
claim by a survivor is to be denied as no additional 
compensation is payable. For guidance for Part E claims in 
which an employee dies subsequent to receiving a lump sum 
payment less than the maximum aggregate allowable, refer to 



Chapter 2-1200. 

b.   Death of Employee Prior to Claim Adjudication. In a scenario 
involving an employee who files for benefits, but dies prior to claim 
adjudication, the CE administratively closes the claim and no 
Recommended Decision is issued. If a survivor claim is later 
presented, the CE is to proceed with claim adjudication based on the 
condition(s) claimed only by the survivor. In this scenario, the CE 
is not to resume development for conditions previously claimed by the 
employee. Instead, the CE is to contact the survivor to discuss any 
potential benefit that may be derived from filing a claim for a 
condition previously filed by the employee, but for which the 
survivor has not claimed, e.g., such as a potentially compensable 
condition that may have contributed to the death of the employee.  

c.   Issuing a Recommended Decision After the Maximum Aggregate 
Compensation Has Been Paid in a Part B or E Survivor Claim. Once the 
maximum available compensation has been awarded in a survivor claim, 
i.e., $150,000 under Part B or $175,000 under Part E, and a new 
survivor presents a valid claim, the CE is to develop the claim to 
determine the new survivor’s eligibility.  Should the survivor be 
deemed eligible, it will be necessary to vacate any prior decision to 
other survivors to allow for a new decision to all claimants.  In the 
decision, the CE explains the circumstances of the new claim, the 
eligibility of the new survivor to receive benefits, and the 
reallocated award based on the number of qualifying survivors. The 
new survivor is awarded his or her share of payable compensation, 
regardless of the fact that the maximum payable compensation was 
previously paid.  Once a Final Decision has been issued with regard 
to this matter, the CE takes action to assess any survivor in the 
case who has a potential overpayment.

d.Issuing a Recommended Decision When There is a Prior Overpayment.  
When there is an overpayment in a case, and the CE needs to issue a 
new Recommended Decision, the case file is to be transferred to the 
Policy & Procedures Unit at National Office before the Recommended 
Decision is issued.  The National Office will send the claimant(s) an 
initial overpayment notice advising them of the overpayment.  The 
claimant then has thirty (30) days to dispute the overpayment or 
request a waiver.  When a Final Decision on the overpayment is sent 
to the claimant(s), the case file will be returned to the DO for 
issuance of the Recommended Decision.  The DO will be instructed on 
how to address the overpayment in the Recommended Decision.

Exhibit 1: Sample Cover Letter

Exhibit 2: Sample Recommended Decision

Exhibit 3: Sample Waiver

Exhibit 4: Sample Partial Accept/Partial Denial Bifurcated Waiver
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1.   Purpose and Scope.  This chapter describes the functions of the 
Final Adjudication Branch (FAB), focusing on the administrative and 
preparatory aspects of its work under the Energy Employees 
Occupational Illness Compensation Program Act (EEOICPA).  

2.   Authority.  The regulations governing the administration of 
EEOICPA specify at 20 C.F.R. § 30.300 that each recommended decision 
(RD) is to be forwarded to the FAB for issuance of a final decision 
(FD).  Section 30.310 allows a claimant to object, in writing, to all 
or part of the RD within 60 calendar days from the date the RD is 
issued.  If a claimant requests a hearing within the 60 day time 
period, a FAB Hearing Representative (HR) will conduct a hearing, 
pursuant to 20 C.F.R. § 30.314.  Otherwise, the objections will be 
responded to by a review of the written record, pursuant to 20 C.F.R. 
§ 30.312.  

Whether or not an objection is filed, the FAB reviews all RDs, all 
arguments and evidence of record, and issues a FD pursuant to 20 
C.F.R. § 30.316 or a Remand Order returning the case to the district 
office for additional development, pursuant to 20 C.F.R. § 30.317. 
Also, the FAB reviews claimant requests for reconsideration of a FD 
under 20 C.F.R. § 30.319.  FAB can also issue a FD reversing the 
findings and conclusions of the RD in certain circumstances.

3.   Organization.  The Final Adjudication Branch (FAB) is a National 
Office organization with District Office locations (FAB-DOs) in: 
Jacksonville, Florida; Cleveland, Ohio; Denver, Colorado; and 
Seattle, Washington. The FAB-DO is a distinct entity with a separate 
operational and management structure. In addition to the FAB-DOs, a 
National Office FAB (FAB-NO) is located in Washington, D.C.  The FAB 
Chief is located in the Washington, D.C., office and oversees the 
operations of the FAB-NO and the four FAB-DOs. 

a.   The FAB Chief and Assistant Branch Chiefs:

(1)  Coordinate the administration of the four FAB-DOs and 
the FAB-NO. Oversee policy implementation, manage 
adjudication timeliness, and ensure general compliance with 
FAB procedures.  

(a)         Hearing requests received by FAB-DOs 
are sent to the FAB-NO for assignment.  A hearing 
coordinator, as designated by the FAB Chief, 
manages the assignment of hearings nationwide.

 

(b)         Reconsideration requests are 



forwarded to FAB-NO, Attn: FAB Ops, and are 
assigned to an office different from that which 
issued the FD.

(2)  Can redistribute certain case files at their 
discretion to ensure balanced case loads among the four 
FAB-DOs and the FAB-NO.  

b.   FAB Offices: 

(1)  Review RDs, conduct hearings, reviews of the written 
record, and issue FDs or Remand Orders on reviewed cases.  
The cases reviewed by FAB, and the cases for which FAB 
conducts hearings, can originate from any DO. A FAB Hearing 
Representative can be assigned a hearing anywhere in the 
nation; not just in his or her FAB office’s jurisdiction.  

(2)  Processes requests for reconsideration of FDs.  

(3) Works with Co-Located Secondary Claims Examiners (CE2) 
who develop cases and issue RDs in certain cases with 
pending actions in the FAB unit.  

4.   Processing, Monitoring, and Transferring Case Files.  When a DO 
issues a RD, it will forward the entire case file to its affiliated 
FAB-DO or the FAB-NO, as directed, for review and issuance of a FD. 
Because each FAB office, including the FAB-NO, is separate and 
distinct from the DOs, each maintains a separate mail and file 
operation.  

a.   Initial Screening/Review.  A case file received from the DO is 
assigned and delivered to the responsible FAB Claims Examiner (CE) or 
HR for initial review. The CE or HR timely reviews the RD for 
accuracy.  The CE or HR reviews the evidence of record to ensure that 
all evidence and documentation referenced in the RD accurately 
describes what is in the file.  The CE or HR also determines whether 
the claimant has filed a waiver, a written objection(s), or a request 
for a hearing. If some deficiency or defect is found which requires 
the case be remanded to the DO, the case is to be remanded 
immediately.

5.   Waivers.  A waiver gives a claimant(s) the opportunity to 
voluntarily relinquish their right to object to the findings and 
conclusions of law contained in a RD, either in part or in full. The 
FAB may issue a FD at any point after receiving a written notice of 
waiver. To expedite the FAB review process, the DO must immediately 
forward all signed waivers to FAB upon receipt.   

a.   Implied Waivers.  A claimant’s rights to object and/or to 
request a hearing are considered waived if not timely exercised.  

b.   Signed Waivers.  A claimant may waive his or her rights to 
object and to request a hearing by submitting a signed waiver form to 
the DO or the FAB within 60 calendar days of the RD issuance date.  
The submission of a signed waiver denotes the claimant’s willingness 



to accept the findings of fact and conclusions of law reached by the 
DO in the RD.

However, in cases where the FAB has determined that the claimant is 
to be awarded less benefit than those identified in the RD, the FAB 
remands the claim to the DO for the issuance of a new RD.

c.   Bifurcated Waivers.  By submitting a bifurcated waiver, a 
claimant may waive his or her rights to object to one portion of the 
decision while retaining his or her rights to object to another 
portion of the decision.

If the claimant files a bifurcated waiver objecting to the denial of 
a claim, but waiving his right to object to another portion which has 
been accepted, the FAB issues a timely FD adjudicating the waived 
portion of the RD.  FAB then issues a separate FD adjudicating the 
objected-to portion of the RD after a review of the written record or 
a hearing, or upon the expiration of the 60-day period in which the 
claimant may submit objections or new evidence. However, in cases in 
which a claim is recommended for denial based on multiple components, 
and the claimant objects to one or more portions of the denial, the 
FAB must issue a single FD adjudicating all components of the RD. 

If FAB receives a bifurcated waiver that is unclear, or does not 
specify to which portion of the decision the claimant objects, FAB 
contacts the claimant for clarification prior to conducting its 
review and issuing its decision.

6.   Objections and Review of the Written Record. The regulations 
allow a claimant to file written objections to all or part of a RD. 
When the claimant has submitted a timely written objection to a RD, 
but has not requested a hearing, FAB conducts a review of the written 
record. 

a.   Timeliness.  A claimant has 60 calendar days from the date of 
the RD to file an objection in writing.  The claimant does not need 
to specify the basis for the objection for it to be considered, but 
can merely state that he or she disagrees with a finding of fact, a 
conclusion of law, or the RD in general.

A written objection is considered timely if the envelope containing 
it is postmarked no later than the 60th calendar day after the RD 
issuance date (the date of the RD is not included in the 60 calendar 
days). If the 60th day falls on a non-business day, the envelope must 
be postmarked by the next business day for the objection to be 
considered timely filed.  If no postmark is available, the date of 
the objection is considered to be the earliest date it is received, 
as determined by the date stamp.  As long as at least one objection 
is timely filed by a claimant, the FAB must consider ALL objections 
filed by that claimant, even objections raised after the 60-day 
period has expired. Any objection filed after the 60-day objection 
period has passed is reviewed by FAB to determine if it is material 
to the outcome of the claim.



b.   Review of the Written Record.  A review of the written record is 
an analysis of the documentation contained in the case file to 
determine if the conclusions reached in the RD are accurate in light 
of the objections filed and the requirements of the EEOICPA.

     If the claimant objects to one portion of the RD and agrees with 
the other portion, the FAB may issue a FD on the accepted portion and 
issue a separate “Final Decision Following a Review of the Written 
Record” on the objected portion.  RDs addressing multiple claimants 
generally should be issued under one FD.

(1)         Acknowledgement.  The FAB acknowledges receipt 
of the objection in writing. The letter to the claimant 
indicates that the claimant has an additional 20 calendar 
days from the date of the acknowledgement letter to submit 
new evidence in support of the objection. For claims 
involving multiple claimants, a single objection from any 
one claimant is sufficient to warrant a review of the 
entire written record.  Upon receipt of an objection in a 
case with multiple claimants, individual acknowledgments 
are sent to each claimant explaining the course of action 
to be undertaken. A sample acknowledgement letter is shown 
in Exhibit 1. It is the policy of the Division of Energy 
Employee’s Occupational Illness Compensation (DEEOIC) that 
the acknowledgment letter to the claimant(s) that did not 
submit the objection should indicate that an objection was 
received, but should not indicate the basis of the 
objection. Each claimant’s response to any objections is 
reflected in ECS. 

(2)  Conduct of Review of the Written Record. Guidelines 
for conducting a review of the written record are set out 
in 20 C.F.R. § 30.313.  The FAB representative considers 
the written record forwarded by the DO and any additional 
evidence and/or argument submitted by the claimant.

After the review of the written record, FAB issues a FD, 
remands all or part of the case to the DO, or reverses all 
or a portion of the RD if advantageous to the claimant.  A 
FD following a review of the written record contains a 
narrative summation of the claimant’s objections, and the 
HR/CEs assessment of the evidence in response to those 
objections. The HR/CE ensures that any decision is based on 
an objective analysis of the evidence; and applies well-
reasoned judgment, sound exercise of discretion, and 
correct application of law, regulations, and DEEOIC policy 
and procedures.  

7.         Hearing Requests.  An oral hearing permits the claimant, 
his or her authorized representative, and any witnesses to voice 
objections to a HR. 

a.   Initial Handling of Hearing Requests.  When a timely request for 



an oral hearing is received in the DO, action is immediately taken to 
forward the request to the FAB-NO. The referring office makes note of 
any special requests or needs of the claimant.  The hearing scheduler 
tracks incoming requests for oral hearings and assigns the hearing to 
an HR in one of the five FAB offices. 

b.   Acknowledgement.  Following the assignment of a hearing request 
to a FAB hearing scheduler, the hearing scheduler sends an 
acknowledgement letter to the claimant and any authorized 
representative confirming receipt of the hearing request.  See 
Exhibit 2 for a sample acknowledgment letter.   Each claimant party 
to the FD is to be sent an acknowledgment.  The acknowledgement must 
be sent 30 days prior to the date of the hearing and includes the 
following notifications:

(1)  The hearing will be conducted within 200 miles 
roundtrip of the claimant’s residence, absent compelling 
reasons to the contrary. 

(2)  All sworn testimony offered during the hearing will be 
transcribed for inclusion into the case file.

(3)  The FAB, at its discretion, may schedule a telephone 
or video conference hearing. See paragraph d(2) below.

(4)  If the claim involves multiple claimants, each is 
allowed to participate in the hearing.    

c.   Hearing Assignments. The hearing scheduler may assign a hearing 
to an HR from any one of the five FAB offices.  The hearing scheduler 
sends a hearing acknowledgment letter, schedules a date and time for 
the hearing, reserves the physical space for the proceedings, 
arranges for a court reporter to record the proceedings, and 
transmits the entire case file to the assigned HR. All pertinent 
information relating to the hearing and related correspondence is 
captured in ECS.

d.   Scheduling. Each claimant is provided written notice of the 
hearing at least 30 days prior to the scheduled date (unless waived 
by the claimant); advised that a one week notice must be provided to 
the FAB should he or she desire a person(s) other than himself or 
herself and his or her authorized representative to attend the 
hearing; and advised that no independent video or audio recording of 
the hearing is allowed.  See Exhibits 3 and 4 for Sample Hearing 
Notice letters.

(1)  Travel to Hearing. While the FAB will try to set the 
hearing within a reasonable distance of the claimant, the 
claimant may be required to travel up to 200 miles 
roundtrip to attend the hearing.  There is no reimbursement 
to the claimant for the expense of this travel. However, if 
an unusual circumstance causes the FAB to schedule a 
hearing that requires the claimant to travel more than 200 
miles roundtrip, OWCP will reimburse him or her for 



reasonable and necessary travel expenses as outlined in 20 
C.F.R 30.314(2).  

In instances when multiple claimants request a hearing, the 
hearing is scheduled nearest the first claimant who 
requested a hearing. The remaining claimants are given the 
option to attend the hearing in person or participate via 
telephone.

(2)  Telephonic and Video Conference Hearings.  A hearing 
may be conducted by telephone or video conference at the 
FAB’s discretion, or by claimant request.  Only the hearing 
scheduler can schedule such a hearing, which will include 
all the aspects of an in-person hearing.

(3)  Scheduling Changes. The FAB will entertain any 
reasonable request for scheduling the time and place of a 
hearing, but such requests should be made when the hearing 
is requested.  The hearing scheduler will make every effort 
to accommodate the scheduling request of the claimant. An 
in-person hearing may be changed to a telephone hearing if 
a claimant or authorized representative so requests.  This 
change must be coordinated through the hearing scheduler.

Once the hearing has been scheduled and written notice has 
been mailed, it cannot be postponed at the claimant’s 
request for any reason except as indicated in paragraph 4 
below. However, the hearing scheduler may accommodate minor 
scheduling changes requested by a claimant or authorized 
representative.  

HRs may not independently make changes to the scheduled 
hearing time or place without supervisory approval.  The 
change request must be made to the HRs supervisor and the 
supervisor will contact the hearing scheduling unit 
supervisor.

The HR contacts the claimant(s) by telephone prior to the 
hearing to confirm they are planning to attend the hearing 
at the arranged date, time and location.

(4) Postponing a Hearing. The FAB may grant a postponement 
of a hearing when the claimant or his or her authorized 
representative has a medical reason that prevents 
attendance or when the death of the claimant’s parent, 
spouse or child prevents attendance.  The claimant or 
authorized representative should provide at least 24 hours 
notice. The FAB will make every effort to accommodate 
timely requests to postpone a hearing. 

In such cases, a new hearing will be set for the next 
hearing trip.  Hearing scheduling unit supervisor approval 
is needed to postpone a hearing. 

(5) Failure to Attend.  If a claimant does not attend the 



hearing at the designated time and place, and makes no 
effort to contact the HR to request a rescheduling based on 
one of the reasons outlined in paragraph d(4) above, the 
claimant will not be allowed to reschedule his or her 
hearing. In such instances, the claimant will be considered 
to have withdrawn the hearing request, and a review of the 
written record will be undertaken.  If new evidence or 
argument accompanied the objection, it will be reviewed in 
the review of the written record.

(6) Cancellation of Hearing.  If upon review, the HR 
determines that an error or other deficiency in the RD or 
in the initial case adjudication precludes the need for a 
hearing, and the FAB supervisor agrees, the HR will notify 
the claimant that the hearing will not be scheduled and a 
Remand Order will be prepared. 

When a hearing is canceled for any reason, the FAB 
acknowledges the cancellation in writing and gives the 
claimant 10 days from the date of the acknowledgement to 
submit additional evidence.  The FAB representative then 
conducts a review of the written record.

e.   Review of Case File.  Prior to the hearing, the HR reviews the 
evidence of record, as well as any additional evidence or materials 
submitted by the claimant, and conducts whatever additional 
investigation is deemed necessary to prepare for the proceedings. If 
the additional evidence received establishes compensability or the 
need for further development and the FAB supervisor agrees, the HR 
will notify the claimant and/or authorized representative that the 
claim will be remanded and the hearing will be canceled. If the 
evidence is sufficient to warrant reversal in favor of the claimant, 
FAB may issue a reversal. 

f.   Multiple RDs.  Since more than one RD can be issued prior to a 
hearing and additional objections and hearing requests may result, 
measures are needed to streamline the hearing process.

If more than one RD is pending a FD, the HR contacts each objecting 
claimant and advises that all objections, not just those pertaining 
to the RD that is the subject of the hearing request, may be 
discussed during the hearing.  The claimant(s) will be encouraged to 
bring relevant evidence, even if it concerns a RD for which a timely 
objection was not filed. All telephonic contact prior to the hearing 
is documented in ECS.

(1)  Hearing Requests on Multiple RDs Pending a FD. When 
additional timely hearing requests are submitted based on 
other recommended denials prior to the date of the 
previously scheduled hearing, the HR contacts the 
requesting party to advise that all objections will be 
considered so that one hearing may serve to accept evidence 
and testimony on several different RDs.  This process is 



designed to avoid multiple hearings.

The HR notes the conversation with the claimant in ECS, 
confirming that the claimant was advised that all 
outstanding objections will be considered at the hearing.  
The HR updates ECS for each RD and each claimant requesting 
the hearing.

Separate hearing request acknowledgments and hearing 
notices are not required. The HR must be prepared to 
entertain objections about all RDs issued up to the date of 
the hearing and will take testimony and evidence on all 
outstanding objections.  Each RD in question is considered 
in a single FAB decision once the FAB hearing process is 
concluded.  

(2)  Hearing Request on One RD, Request for Review of the 
Written Record on Another.  If a claimant has requested a 
hearing on one outstanding RD and a review of the written 
record on another, the HR allows the claimant to present 
evidence about the objections which are not the subject of 
the hearing, so long as FAB has not issued a FD on the 
review of the written record request. 

[If FAB has issued a FD on the request for review of the 
written record, see paragraph (4) below.]

(a)         The objections and evidence are 
considered at the hearing and addressed in the 
post-hearing FAB decision.  No review of the 
written record decision is issued.  ECS must be 
updated to reflect a Request for a Hearing, 
rather than a Request for a Review of the Written 
Record.

(b)         In cases with multiple claimants when 
one claimant requests a review of the written 
record and another requests a hearing, no 
decision is issued to either claimant until the 
hearing process is complete.  FAB may contact the 
claimant who requested a review of the written 
record and ask if he or she would like to address 
objections to the RD for which a review of the 
written record was requested at the time of the 
hearing on the other RD.  If he or she agrees, 
the Review of the Written Record is changed to a 
hearing in ECS.  If he or she declines, his or 
her objections will be reviewed as part of the 
hearing decision.  Coding in ECS must be updated 
to reflect a Request for a Hearing rather than a 
Request for a Review of the Written Record and a 
note should be added to ECS explaining this 
action.  All claimants, whether they request a 



hearing or not, are served with notice of the 
hearing and are afforded the opportunity to be 
present at the hearing and participate. The 
request for Review of the Written Record 
objections and the objections discussed at the 
hearing will be addressed in one FD.  

(3)  Hearing Request on One RD, No Objection Filed on 
Another.  While awaiting a hearing on one RD, the FAB may 
issue a FD on another RD if the 60-day period for objecting 
has passed without objection from the claimant. However, if 
at the time of a hearing, there is one or more pending RDs, 
the claimant may offer testimony or evidence in response to 
any of the pending decisions, even if outside of the 60-day 
period in which to object.  The FAB HR must subsequently 
address such testimony or evidence to determine whether a 
FD or Remand Order is appropriate.   

(4)  Hearing Request on One RD, FD Issued on Another.  A 
claimant may request a hearing on one RD and a 
reconsideration of a previously issued FD within 30 days of 
its issuance.

(a)         If a FD has been issued and a hearing 
is held regarding an outstanding RD within the 30 
day post-decision reconsideration period, the HR 
reviews any new evidence related to the 
previously issued FD as a request for 
reconsideration.  Reconsideration requests cannot 
be assigned to a FAB representative who has had 
prior involvement with the claim.  If the FD was 
issued by the HR present at the hearing, the 
reconsideration request should be assigned to 
another FAB representative.  A decision on the 
reconsideration should be issued separately from 
the hearing decision. 

(b)         If the claimant presents evidence or 
argument pertaining to a FD at the hearing and 
the hearing date is outside of the 30 day post-
decision reconsideration period, the evidence is 
referred to the DD with jurisdiction over the 
case file for reopening consideration.

8.   Conduct of the Hearing.  The hearing is an informal proceeding 
and the HR is not bound by common law or statutory rules of evidence 
or by technical or formal rules of procedure.  Generally, the hearing 
is scheduled to last one hour, but the HR should not specifically 
limit the hearing to one hour and should never tell a claimant that 
he or she is limited to one hour. Also, the HR must bring a tape 
recorder to the hearing in case a court reporter is not present.  The 
HR must ensure that the court reporter is using required back-up 



recorders.

a.   Convening.  At the scheduled time and place, the HR will meet 
with the court reporter, the claimant, and any authorized 
representative. 

(1) If any other individual(s) is in attendance, the HR 
will request the identity of this individual(s) and have 
the claimant(s) sign a “Waiver of Right to Confidentiality” 
(See Exhibits 5) before convening the hearing. The 
claimant(s) sign a separate waiver (see Exhibit 6) if he or 
she requests that a member of the media be present. 

(2) If there are multiple claimants present, each is 
required to sign a waiver of confidentiality.

(3) At the start of the hearing, the HR indicates to the 
court reporter that he or she wishes to open the record of 
the hearing.  He or she will note the date and time, 
identify all persons present by name, and enter a brief 
narrative into the record describing the events leading to 
the hearing, including the specific objection(s) raised by 
the claimant.  If no specific objections have been raised, 
the HR should indicate this. 

For hearings addressing National Institute for Occupational Safety 
and Health (NIOSH) Dose Reconstruction issues, the HR strictly 
follows the hearing script shown as Exhibit 7.  The HR advises 
participants that he or she can discuss issues of a factual nature 
about the information provided to NIOSH and the application of 
methodology (see example below), but is not permitted to consider in 
the FD objections to the methodology employed by NIOSH in preparing 
the dose reconstruction report.  

APPLICATION OF METHODOLOGY

A claimant may present argument to the FAB that NIOSH made an error 
in the application of methodology such as applying the radiation dose 
estimate methods to his or her individual circumstances, or that 
NIOSH did not address a specific incident discussed in the phone 
interview.Another application issue might involve the use of “worst 
case” approach (which is a NIOSH method).  The application aspect of 
this issue might be whether the “worst case” selected was the worst 
case (e.g., there were 20 more people working there that were not 
monitored and the worst case was based only on monitored 
individuals). 

Example of Application of Methodology.  The objection 
alleges that NIOSH did not properly consider the “proximity 
to the source.”  The NIOSH exposure matrix considers that 
the worker was one foot away from uranium billets/rods for 
six hours and one meter away for four hours.  NIOSH 
considers this to adequately account for times when the 
worker would touch the uranium rods/billets, since there 



would also be times when the worker was at a much greater 
distance.  This exposure matrix is drawn as the example of 
highest possible exposure, as no individual exposure 
records are available.  The objection indicates that the 
worker handled the uranium metal more often than NIOSH 
allowed in the exposure matrix.  This is a challenge to the 
application of the dose reconstruction methodology and can 
be addressed as part of the hearing process.

METHODOLOGY

20 CFR 30.318(b) provides that the "methodology" NIOSH uses in making 
radiation dose estimates is binding on the FAB.  The "methodology" 
NIOSH uses is the way NIOSH performs the dose reconstruction, which 
is addressed in the statute and 42 CFR Part 82. “Methodology" is 
dictated by sections 7384n(c) and (d) of the statute.  For example, 
those methods must be based on the radiation dose received by the 
employee (or a group of employees performing similar work) and the 
upper 99 percent confidence interval of the probability of causation 
in the radioepidemiological tables published under the Orphan Drug 
Act.  The Act also requires NIOSH to consider the type of cancer, 
past health-related activities (such as smoking), and information on 
the risk of developing a radiation-related cancer from workplace 
exposure.   

The "methods" of dose reconstruction are set out in 42 CFR Part 82 
and include: analyzing specific characteristics of the monitoring 
procedures in a given work setting; identifying events or processes 
that were unmonitored; identifying the types and quantities of 
radioactive materials involved; evaluating production processes and 
safety procedures; applying certain assumptions that err reasonably 
on the side of overestimating exposures while achieving efficiency; 
and using current models for calculating internal dose published by 
the International Commission on Radiological Protection (ICRP).  The 
NIOSH “efficiency” process of using overestimates and underestimates 
in dose reconstruction is another example of a methodology.  It is 
these "methods" that cannot be addressed by FAB. Any questions 
related to the content of NIOSH-IREP software are also related to 
methodology, whereas questions related to the Department of Labor’s 
probability of causation calculation (which relies on NIOSH-IREP 
software) can be considered.

Example of Objections to Methodology.  The radiation dose 
to the claimant’s gall bladder was calculated using the 
highest recorded doses from other co-workers at the 
facility as the basis for the claimant’s dose estimate.  
This was noted in the text of the dose reconstruction 
report as being “the highest reasonably possible radiation 
dose.”  No uncertainty values were assigned to the 
claimant’s estimate because it was considered that the 
claimant’s “dose was no higher than this estimate.”



b.  Testimony and Evidence.  The HR will administer an oath to each 
person giving testimony.  The HR should make clear at the outset that 
he or she cannot receive testimony from participants who are not 
under oath. If a witness arrives late, he or she must be sworn in 
before testifying. An attorney must not be sworn in since he or she 
simply presents arguments, objections or evidence but not testimony.  

(1)  A court reporter shall record oral testimony and place 
it into the record. A court reporter may use only audio 
(not video) equipment.  Moreover, neither the claimant(s), 
any authorized representative nor anyone else present at 
the hearing may bring audio or video equipment to obtain an 
independent record of the hearing. 

(2)  Any evidence or testimony a claimant wishes to enter 
into the record is entered, even if it pertains to a RD 
that was previously issued and the 60-day post-decision 
timeframe to object has expired.  The HR will accept all 
testimony and evidence presented at the hearing.  

(3)  During the claimant’s testimony, the HR should note 
any additional questions or areas for exploration and make 
appropriate inquiries.  The claimant can raise additional 
objections at this time.  The HR should ask questions or 
request the claimant to elaborate so the objections are 
clearly understood.

(4)  Each exhibit is marked separately and identified on 
the record by name and number with a brief description of 
its content.  The HR will state on the record that the 
exhibit is being entered into the evidence of record.  

(5)  During the testimony the HR states whether there is a 
need to interrupt testimony and go off the record.  When it 
is time to return on the record, the HR indicates this and, 
once back on record, provides a brief description of why it 
was necessary to go off the record.  Time and issues 
discussed off the record should be kept to a minimum.

The HR is responsible for maintaining order during the 
hearing.  The HR should keep testimony on point. Should any 
of the hearing attendees cause a disruption or unreasonable 
delay in the proceedings, the hearing representative will 
warn the disruptive attendee and terminate the hearing if 
the warning goes unheeded.

(6)  The HR spells unfamiliar words or names to help the 
court reporter maintain an accurate record of the hearing.  

c.   Conclusion.  When all testimony has been given and all the 
exhibits marked and clarifications made, the HR explains that the 
record will remain open 30 days after the date of the hearing to 
permit the submission of additional written evidence or argument on 
the issue(s) in question.



The HR also advises that the claimant will receive a copy of the 
transcript and will have 20 days from the date of mailing to request 
changes in writing to the record. The HR then closes the proceedings 
by noting the time and date. 

9.   Post-Hearing Actions.  After the hearing, the HR obtains a copy 
of the transcript from the reporting service. FAB must timely send 
the claimant a copy of the hearing transcript.

A cover letter accompanies the transcript, reminding the claimant 
that he or she has 20 days from the date of the letter to comment on 
the accuracy of the transcript in writing. The claimant is also 
advised that the record will remain open 30 days from the hearing 
date for the submission of additional evidence.    

a.   Collecting Comments and Additional Evidence.  The HR keeps the 
hearing record open for 30 calendar days after the hearing.  At his 
or her discretion, the HR may choose to grant the claimant an 
extension for the submission of new evidence.  However, the HR may 
only grant one extension not to exceed another 30 calendar days.   

(1)  If the claimant submits additional evidence within 30 
days after the date of the hearing, or comments on the 
transcript, the HR will enter such evidence into the record 
and weigh it when issuing the decision.  

 (2)  If the claimant does not submit additional evidence 
within 30 days after the date of the hearing, and does not 
comment on the transcript, the HR reaches a decision based 
on examination of the evidence of record.  However, the HR 
must consider all evidence submitted, even if it arrives 
after the 30 day period, prior to issuing a FD.

b.   Final Decision.  After examining the documents associated with 
the hearing, the HR independently assesses the evidence, analyzes the 
conclusions of the RD for appropriate application of law, regulations 
and procedures, and evaluates the objections. If a determination can 
be made without further development, the HR issues a FD. 

c.   Disposition of Case File.  Once the HR issues the FD, the case 
file is returned to the DO that issued the contested decision, unless 
additional FAB review is needed on an outstanding RD. 

10.  Receipt of New Claim or New Medical Evidence.  If the DO 
receives new medical evidence or a new claim while the case file is 
at FAB, the DO promptly transfers the documents to the FAB office 
where the case file is located.

a.   New Medical Evidence Received.  If FAB has the case file, 
receives new medical evidence, and has not issued the FD, the CE or 
HR reviews the new medical evidence and determines if the evidence 
pertains to a claimed condition or to a new, as-yet-unclaimed 
condition.  

(1)  New Medical Evidence Pertaining to Claimed Condition. 



If the evidence pertains to a previously claimed condition 
and the RD recommends denial of benefits based on 
insufficient evidence relating to that condition, FAB has 
the discretion to determine if the new evidence, when 
reasonably considered with the totality of the evidence, is 
likely to support a reversal of the RD in favor of the 
claimant.

(a)         If FAB concludes that the new medical 
evidence of the claimed condition supports a 
reversal of the RD to deny the condition, and no 
further development is needed, FAB reverses the 
decision in favor of the claimant and accepts the 
claim.  

(b)  If FAB concludes that the new medical 
evidence does not support a reversal of the RD to 
deny, FAB upholds the denial. 

(c)         If FAB concludes that the new medical 
evidence does not support a reversal of the RD, 
but that further development is needed, FAB 
remands the case to the DO.

(2)  New Medical Evidence of an Unclaimed Condition.  If 
new evidence is of a condition that has not yet been 
claimed, FAB sends the case to the CE2 who issues a letter 
to the claimant addressing receipt of the new evidence and 
explaining the ability to file a new claim form. FAB then 
proceeds with its review of the case and issues the FD on 
the claimed conditions.  

b.   New Claim Filed.  If FAB has the case file, receives a new claim 
from a current claimant, and has not issued the FD, the CE or HR 
reviews the new claim and determines if any medical condition is 
being claimed for the first time.  

If the conditions are determined to be duplicative, FAB acknowledges 
receipt of the new claim in writing and advises that it will not lead 
to further development as no new medical conditions were claimed. 
However, in certain instances, a subsequent claim for a condition 
such as skin cancer may lead to the need for further development.   

In the event the claim is for a condition which has not previously 
been claimed, the FAB transfers the case file to the CE2 to add a new 
claim or a new medical condition to an existing claim and to develop 
the claim if necessary. If FAB receives new medical evidence or a new 
claim form while the case file is at a DO, FAB promptly transfers the 
documents to the DO where the case file is located.  

(1)  New Condition Claimed, Case in Posture for Denial.  If 
a claim for a new medical condition is filed while the case 
is at FAB for denial of benefits, FAB has the discretion to 
determine if the new claimed condition, when considered 



with the totality of the evidence, is likely to lead to 
acceptance of benefits for the condition presently before 
FAB.

(a)         If FAB determines that coverage is 
likely, FAB remands the case to the DO without 
issuing a FD.  

(b)  If FAB determines that coverage is not 
likely, the issue is forwarded to the CE2 for 
development.  FAB then issues a FD on the matter 
adjudicated in the RD and notes in the opening of 
the FD that the development of the new claim is 
pending by the DO.  

(2)  New Condition Claimed, Case in Posture for 
Acceptance.  If a claim for a new medical condition is 
filed while the case is at FAB for a review of a RD 
awarding benefits, the case is forwarded to the CE2 to 
acknowledge receipt of the new claim and to advise that the 
DO will develop the newly claimed condition.  FAB then 
proceeds to issue a FD on the conditions adjudicated in the 
RD. 

(3)  New Claimant.  In multi-claimant cases, if a new claim 
is received while the case is at FAB, and the claimant had 
not previously filed a claim, FAB remands the case to the 
district office for development of the new claim.

11.  One Year Requirement.  To prevent undue delays in adjudication, 
20 C.F.R. § 30.316(c) imposes a one-year limit on the amount of time 
a RD can be pending at the FAB before it automatically becomes a FD.  
Once the one year time frame has elapsed, there is essentially a 
regulatory/administrative FD.  FAB CEs and HRs must ensure that a FD 
is issued prior to the expiration of a one-year deadline.  FAB 
managers ensure that cases are assigned or re-assigned so as to 
prevent the expiration of a one-year deadline. 

a.   No Objection or Hearing Request Filed.  If the claimant did not 
object to the RD and did not request a hearing, and the RD has been 
pending at FAB for more than one year from the last date on which the 
claimant was allowed to file an objection or request a hearing, the 
RD becomes final on the one-year anniversary of that date. This would 
be 425 days [60 days to object + 365 days (one year)] after the RD 
date.    

b.   Objection or Hearing Request Filed.  A RD awaiting either a 
hearing or a review of the written record at the FAB will 
automatically become a FD on the one-year anniversary of the date the 
objection or request for a hearing was received in the FAB (as 
indicated by the date stamp).

c.   DEEOIC Director Reopened the Claim.  A RD awaiting a FD 
following an order by the DEEOIC Director reopening the claim for a 



new FD shall be considered a FD on the one-year anniversary of the 
date of the Director’s reopening order.

d.   One-Year Event Occurs.  If the one-year time limit has expired, 
the RD automatically becomes a FD, and the case shall be transferred 
to the FAB-NO for review.  

The FAB CE/HR ensures the case file is sent to the FAB-NO to the 
attention of the FAB Operations Specialist.  A memo from the district 
FAB Manager, through the FAB Chief, dated and signed by the FAB 
Chief, to the Director must be included with the case file.  The FAB 
Operations Specialist ensures that the case file is sent to the 
National Office to the attention of the Office of the Director.  The 
memo requests that the regulatory/administrative FD (based on the 
one-year rule) be vacated so a formal FD can be issued.  

Once the case file is received in the National Office, an assessment 
will be undertaken to determine whether it is necessary to vacate the 
regulatory/administrative FD. The Director may choose to allow an 
administratively finalized decision to stand and not issue a 
Director’s Order. However, if a Director’s Order is deemed necessary, 
it will specify whether the case file needs to be returned to FAB for 
a FD or to the DO for a new RD based on the evidence of record.  Once 
the file is received back in the FAB or DO, the DO or FAB proceeds as 
instructed by the Director’s Order.      

e.   Jurisdiction.  Upon expiration of the one-year time period 
described above, FAB has no jurisdiction to remand the case for 
further development or to take any action other than that described 
above. 

12. CE2 Designated to the FAB.  FAB offices are geographically 
located as noted in section 3 above. However, since DO adjudicatory 
functions are sometimes required while a case is at FAB, each DO 
assigns certain CEs to handle DO development and adjudication while 
the case is at FAB. This process eases the burden of file sharing and 
allows for case files to be maintained in one central location while 
RDs are pending review or FAB is addressing objections by hearing or 
review of the written record and further DO-level development is 
required.

a.   Reporting and Roles.  These CEs are called Co-Located Secondary 
CEs (CE2s) because the FAB CE (or HR) is considered the primary CE 
while the case is in FAB’s jurisdiction. This group of CE2s is 
referred to as the “Co-Located Unit.” The Co-Located Unit reports to 
either the DO or to the Policy Branch. 

b.   Assign CE2 Role.  To enable the CE2 role, the District Director 
(DD) or designee e-mails the Unit Chief of the Policy, Regulations 
and Procedures Unit, with a copy to Energy Technical Support, 
requesting the role change.  The e-mail contains the name of the CE 
and the reason for the request.  The FAB manager to which the CE2 is 
co-located is also copied on the e-mail, so that FAB is aware of 



personnel changes that affect FAB workflow.    

c.   Development Memorandum for Co-Located Unit. A DO CE who prepares 
a RD must be aware of any outstanding claims issues not addressed in 
the RD and requiring further development.  If more development is 
needed concurrent with FAB’s review of the case, the CE prepares a 
memorandum on gold-colored paper addressed to the FAB manager from 
the Senior CE, Supervisor, or DD who is the final reviewer of the 
RD.  The subject line should read: “Co-Located FAB Development for 
File No. [file number].”

The body of the memorandum addresses any outstanding claim issues 
that require development by the Co-Located Unit while the case is 
being reviewed by the FAB.  When the RD is reviewed and signed, the 
memorandum is also reviewed and signed.  Once this is done, the 
original memorandum is spindled on top of the case file documents.  

d.   Receipt of Case by the FAB.  The FAB CE or HR reviews any co-
located development memorandum and notes any further development 
needed.  The FAB CE or HR may also become aware of issues during 
their review.

If DO development is required where no co-located memorandum exists 
in the case file, FAB writes a memo to the CE2 outlining the issues 
that must be developed and sends the file to the co-located unit.  
The FAB CE or HR must not assign any development actions to the CE2 
regarding matters before the FAB for review.  The FAB CE or HR 
conducts any development necessary about matters before the FAB.

e.   CE2 and FAB Coordination.  The FAB CE or HR and the CE2 should 
coordinate their work to ensure that the file is where it is needed 
and the work can be completed.  If both the FAB CE or HR and the CE2 
need the actual file, the needs of the FAB CE or HR take precedence.

f.   Development by CE2.  When the FAB completes its initial review, 
the CE2 may request the case to determine whether the evidence of 
file is sufficient to issue a RD on an outstanding claim element.  
The CE2 inputs the appropriate action status in ECS.  Jurisdiction 
should remain in the appropriate FAB office and not be changed to the 
DO.  

(1)  Issuing a RD.  Should the record contain enough 
evidence to support a RD on any of the outstanding claim 
elements, the CE2 issues a RD.  The Senior or journey level 
CE in the DO (or DD designee) reviews and signs the 
decision before issuance.  Once the decision is reviewed 
and approved by the appropriate individual at the DO, the 
CE2 returns the case to the FAB and reflects the transfer 
of the case in ECS.  It is particularly important to issue 
a RD if the claim element is in posture for acceptance.    

If additional elements of the claim require development, 
the CE2 prepares a memorandum as outlined below.  There is 
no need to rush to issue a RD denying a claim element if 



alternate elements are being deferred.  In such a 
situation, the CE2 should wait until the deferred elements 
are resolved before proceeding with a RD.  An exception to 
this rule is if a hearing date has been requested or 
scheduled. In these cases, the CE2 proceeds with any 
appropriate denial prior to a hearing so that objections to 
all outstanding RDs can be entertained at one time, thus 
avoiding multiple hearings. 

(2)  Further Development Required.  If the DO development 
does not permit the CE2 to issue an additional RD, he or 
she completes whatever development is possible and returns 
the case to FAB.  The CE2 prepares a memorandum on gold-
colored paper to the DD explaining what development actions 
have been taken and what future actions are required. The 
memorandum is spindled on top of the case file.  Throughout 
the time the case is in FAB, the CE2 continues development 
and issues RDs on approved claim elements as the requisite 
evidence is received and evaluated.    

g.   RD Returned by Postal Service.  If the case file is at the FAB 
for review of a RD, and the Postal Service returns the RD sent to a 
claimant as undeliverable, the assigned FAB CE or HR should quickly 
ascertain whether a simple mailing mistake (e.g. typographical error) 
occurred that is easily rectified, or whether the claimant’s mailing 
address is no longer valid.  If the FAB CE or HR determines that the 
claimant’s mailing address is invalid, he or she transfers the case 
record to a CE2 for development. Once the CE2 receives the transfer; 
he or she evaluates the case evidence to identify any information 
that could help locate the claimant. The CE2 investigation should 
include making a reasonable effort to obtain new information that may 
assist in identifying the claimant’s valid mailing address. For 
example, the CE2 should request a forwarding address from the Post 
Office closest to the claimant’s last known address. See Exhibit 8.

(1)  Correct Address Not Found.  If the CE2 cannot obtain 
the claimant’s current address, the CE2 places a memorandum 
in the file listing the actions taken to locate the 
claimant, and then administratively closes the claim until 
receipt of the claimant’s valid mailing address. 

(2)  Correct Address Found, Claimant Did Not Notify DO.  In 
the event the CE2 obtains the claimant’s current address, 
and the claimant did not notify the DEEOIC in writing of 
that change, the CE2 sends the claimant a copy of the RD 
from the file.  The CE is to prepare a separate request to 
the claimant asking for written notice of his or her 
address change (See Exhibit 9). The letter is to allow 30 
days for the claimant to submit written confirmation of his 
or her address change.  The CE then files a memorandum into 
the case describing the actions taken regarding the address 
problem, and transfers the case file back to the FAB.  The 



FAB does not issue the FD until receipt of a written 
confirmation from the claimant of the correct mailing 
address. If the claimant does not submit a written 
confirmation of his or her address change within the 30 
days requested, the FAB administratively closes the claim.

(3)  Correct Address Found, Claimant Notified DO.  In the 
event the CE2 obtains written confirmation of the 
claimant’s proper address, and the wrong-address problem 
was not the claimant’s fault, the CE2 coordinates with the 
DO to re-issue the RD to the claimant with a new issuance 
date. In a multiple person claim, the CE must reissue the 
RD to all claimants, with a brief explanation of the matter 
contained in the RD cover letter. The CE2 spindles a 
memorandum explaining the situation into the case file.  
The CE2 then transfers the case file back to the assigned 
FAB CE/HR.

(4)  Multiple Claimants.  If a case has multiple claimants, 
and the Postal Service returns one or more claimants’ RDs 
because of an incorrect address, the CE2 undertakes 
development individually for each returned RD in accordance 
with the instruction provided above.  At the conclusion of 
the CE2’s development, he or she prepares a memorandum for 
the case describing the outcome of development, which could 
include administrative closure for claimants with an 
invalid address.  The CE2 then returns the case to the 
FAB.  The FAB CE or HR may then proceed to issue a FD to 
all claimants for which a valid and confirmed mailing 
address exists. Claims administratively closed due lack of 
correct mailing address, or failure to return written 
confirmation of a new address within a 30 days, are 
referenced in the FD; however, the effected claimants are 
not party to the decision.  The FAB explains in the FD that 
any shares of payable compensation on an administratively 
closed claim is held in abeyance until the claimant 
provides written confirmation of his or her correct mailing 
address.  

h.   FD Returned by Postal Service. If the FAB has issued a FD and 
the Postal Services returns it as undeliverable, the responsible CE 
or CE2 staff person is to ascertain the correct mailing address for 
the effected claimant. If the assigned staff person obtains written 
confirmation of a new address from the claimant, he or she is to mail 
a copy of the FD to the claimant’s new address. In the event that the 
assigned staff person is unable to obtain a written confirmation of a 
new address, he or she is to refer the claim to the appropriate DO 
contact to initiate an administrative reopening. The assigned DO 
staffer will draft a Director’s Order for the file explaining that 
the mailing address of the claimant is invalid, attempts to obtain a 
valid address were unsuccessful, and that a reopening is necessary to 



allow for an administrative closure.  In a multiple claimant 
situation, reopening and administrative closure will only apply to 
those claims where the DO cannot confirm an address. However, later, 
if the DO receives written confirmation of a valid address on an 
administratively closed claim, it may then become necessary to reopen 
the other claims to permit for a reissuance of a unified FD. 

Exhibit 1: Sample Acknowledgment Letter, Review of Written Record 

Exhibit 2: Sample Acknowledgment Letter, Hearing 

Exhibit 3: Sample Hearing Notice to Claimant Who Filed an Objection 

Exhibit 4: Sample Hearing Notice to Claimant Who Did Not File an 
Objection 

Exhibit 5: Waiver of Rights to Confidentiality 

Exhibit 6: Waiver of Rights to Confidentiality (Media) 

Exhibit 7: Sample Hearing Script 

Exhibit 8: Sample Letter to Postmaster 

Exhibit 9: Sample Change of Address Letter 
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1.   Purpose and Scope.  This chapter describes how the Final 
Adjudication Branch (FAB) reviews recommended decisions (RDs) issued 
by district offices (DOs) and issues final decisions (FDs) on claims 
filed pursuant to the Energy Employees Occupational Illness 
Compensation Program Act (EEOICPA).  It also describes how the FAB 
issues remand orders, conducts reviews of the written record, 
schedules and conducts hearings, and reviews requests for 
reconsideration of FAB final decisions.    

2.   Remand Orders.  20 C.F.R. § 30.317 gives FAB the authority to 
return cases to the DO without issuing a FD.  A remand order is a 
written directive issued in lieu of a FD. 

A remand order may instruct the DO to administratively close the 
case, perform further development, address an error or other 
deficiency contained in a RD, address new evidence or a new claim 
received prior to the issuance of the FD, or address a change in the 
law, regulations, policies or procedures. 

A remand order can be warranted at any point during a review of the 
written record, before or after a hearing, or during the review of a 
RD.  The FAB develops evidence rather than issues a remand order 
where such development will produce a timely FD.  If substantial or 
prolonged development is necessary, the FAB will issue a remand order 
and return the file to the DO.  



a.   Automatic Remands.  

(1)  Claimant Dies.  FAB remands a case if the claimant 
dies after the issuance of the RD but prior to issuance of 
the FD.  Where there are multiple claimants and one or 
more, but not all, claimants die prior to the issuance of 
the FD, FAB will issue a Notice of Final Decision and 
Remand Order, which adjudicates the claims of the surviving 
claimants, adjusts compensation if applicable, and remands 
the claim of the deceased claimant(s) for administrative 
closure.

(2)  Claimant Withdraws Claim.  FAB remands a case for 
administrative closure if a claimant withdraws his or her 
claim prior the issuance of the FD.

(3)  Claimant Cannot be Located.  When a RD is returned by 
the Postal Service and a current address for the claimant 
cannot be obtained by the Co-Located Unit within a 
reasonable period of time, FAB remands the case for 
administrative closure until a correct address can be 
obtained.
(4)  SWC/Tort/Fraud Statements Not Obtained.  Where signed 
statements regarding tort lawsuits, state workers’ 
compensation (SWC) claims and whether fraud was committed 
in connection with an application for or receipt of any 
federal or state workers’ compensation are required and not 
all claimants have submitted such statements, FAB remands 
the case if FAB cannot obtain such statements prior to the 
due date of the FD.

In this situation, the DO should attempt to obtain the 
claimants’ signed statements and issue a new RD.  

When a consequential injury is to be accepted, the CE must 
get a new signed SWC/Tort/Fraud affidavit from the claimant 
for that consequential injury.

b.   Discretionary Remands.  FAB is to use reasonable discretion and 
common sense when assessing a case for remand.  If the RD provides 
sound reasoning, rationale and discussion and does not include 
material factual errors or erroneous application of law, the FAB must 
respect the DO’s adjudicatory function.  If FAB can make a reasonable 
determination that the outcome of the case would not be materially 
affected regardless of further development, FAB should exercise its 
discretion and not issue a remand order.   

(1)  Change in Law, Regulations or Policies.  If FAB 
determines that a conclusion of law or the recommended 
determination in the RD is erroneous in light of a recent 
change in the law, regulations, or policy, FAB may remand 
the case.  If this occurs, the remand order identifies the 
changed law, new Special Exposure Cohort (SEC) class, 



Program Evaluation Reports (PERs), or other regulatory or 
policy changes and the effect on the adjudication of the 
case.

(2)  Erroneous Application of Law, Regulations, Policies or 
Procedures.  If FAB determines that the recommended 
determination in the RD resulted from a misapplication of 
the law, regulations, policies or procedures, FAB may 
remand the case.  The remand order identifies the 
misapplication of law, regulations, policies or procedures 
and describes how it effects the adjudication of the case. 
To expedite a favorable decision, the FAB CE/HR can reverse 
the decision without issuing a remand order.  

(3)  Receipt of New Medical Evidence or a New Claim.  If 
new medical evidence or a new claim is received while the 
case is at FAB, FAB may remand or reverse to accept the 
claim, as applicable. 

For example, if the RD denies a claim for CBD on the basis 
of a lack of medical evidence and the claimant later 
submits medical evidence establishing CBD, the FAB may 
remand the claim or reverse the RD if all elements of 
adjudicatory process are complete.

If a new claim is received, the case will be remanded for 
development of the new claim if it will affect the outcome 
of the issue before the FAB.  If filing of a new claim will 
not affect the issue before the FAB, the FAB can issue a FD 
and return the new claim to the DO for further development. 
If the FAB is not immediately ready to issue the FD, than 
the Co-Located Unit should create the new claim and begin 
development while the case is at FAB. 

(4)  Receipt of Other New Evidence.  If FAB receives new 
evidence that was not a part of the file when the RD was 
issued and that is material to the recommended 
determination, (such as employment evidence, survivorship 
evidence, or evidence of a SWC/tort suit), FAB may remand 
the case or reverse the RD if it is advantageous to the 
claimant.  The remand order will describe the new evidence 
and its possible effect on the adjudication of the 
case.      

(5)  Evidence Already in File.  If the RD fails to properly 
address material evidence in the file and the failure could 
have an effect on the adjudication of the claim, FAB may 
remand the case.  The remand order will describe the 
evidence and its possible effect on the adjudication of the 
case.  If advantageous to the claimant, and all 
adjudicatory issues are complete, FAB may reverse the RD 
and accept the claim.



For example, if evidence in the file sufficiently supports 
a diagnosis of a claimed cancer but the cancer was not 
included in the dose reconstruction, FAB may remand the 
case for a re-work of the dose reconstruction if a DEEOIC 
Health Physicist determines that a re-work is required. 

(6)  Miscalculation of Tort Offset or SWC Coordination.  If 
FAB determines that the RD contains a finding of fact or 
conclusion of law that is based on a material 
miscalculation of the offset arising from a tort lawsuit or 
SWC coordination, FAB may remand the case. 

(a) If a case is remanded for this reason, FAB 
includes its calculation worksheet in the file and, if 
necessary, a supplemental explanation of what FAB 
considers the evidentiary basis for its calculation. 

(b) If FAB determines that the miscalculation was 
relatively minor and was not favorable to the 
claimant, FAB may exercise its discretion and issue a 
FD which corrects the calculation in the claimant’s 
favor, without a remand. 

(7)  Procedural Problems.  If FAB determines that the RD 
was not issued in a manner consistent with EEOICPA 
procedures, FAB may remand the case.

For example, if the DO sends a development letter and 
explicitly allows the claimant 30 days to provide evidence, 
but upon review of the letter it did not identify the 
specific evidence that was needed or a RD was issued before 
the 30 day period expired, FAB may determine that proper 
procedures were not followed and may remand the case.

c.   Format of Remand Order.  A remand order follows a narrative 
format and is directed to the individual claimant(s). It includes a 
brief discussion of the case’s adjudicatory history, the basis for 
the remand, any explanation and supplemental documentation required 
and an explanation of the actions to be undertaken by the DO.  A 
sample remand order is shown in Exhibit 1.  

d.   Notification and Transfer of File.  When a remand order is 
issued, FAB inserts into the case file a copy of the remand order, 
certificate of service, and any supporting calculations or 
supplementary documentation.  FAB sends a copy of the remand order, 
certificate of service, and cover letter to the claimant and the 
authorized representative, if any. 

(1) The cover letter explains the remand order and the DO’s 
responsibility for preparing a new recommended decision 
after further development. See Exhibit 1.

(2) A certificate of service, which certifies the remand 
order was mailed on a certain date, is also prepared for 
each individual recipient, attesting to the date the remand 



order is sent. See Exhibit 2.

(3) Upon issuance of a remand order, FAB transfers the case 
file to the DO that issued the RD.  

e.   Challenging a Remand Order.  No procedure allows a claimant to 
directly challenge a remand order, but each DD has the authority to 
formally challenge a FAB remand order with the EEOICP Director if 
sufficient cause exists to do so.  

3.   Reviews of the Written Record.  Where the claimant has submitted 
a timely written objection to the RD but has not requested a hearing, 
FAB conducts a review of the written record. If the claimant objects 
to one portion of the RD and agrees with the other portion, the FAB 
may issue a FD on the accepted portion and issue a separate “Final 
Decision Following a Review of the Written Record” on the objected 
portion.  RDs addressing multiple claimants generally should be 
issued under one FD.

A review of the written record (RWR) is an analysis of the 
documentation contained in the case file to determine if the 
conclusions reached in the RD are accurate in light of the objections 
filed and the requirements of the EEOICPA.  

a.   Acknowledgement.  The FAB acknowledges receipt of the objection 
in writing.  The letter to the claimant indicates that the claimant 
has an additional 20 calendar days from the date of the 
acknowledgement letter to submit new evidence in support of the 
objection.  

For claims involving multiple claimants, a single objection from any 
one claimant is sufficient to warrant a review of the entire written 
record.  Upon receipt of an objection in a case with multiple 
claimants, individual acknowledgments are sent to each claimant 
explaining the course of action to be undertaken.  Because the 
submission of an objection is considered private, the acknowledgment 
letter to the claimant(s) that did not submit the objection should 
indicate that an objection was received but must not indicate the 
claimant who submitted the objection. A sample acknowledgement letter 
is shown in Exhibit 3.  The appeal screen will be updated in ECMS 
only for the claimant(s) requesting the RWR. 

b.   Conduct of Review of the Written Record.  Guidelines for 
conducting a review of the written record are set out in 20 C.F.R. § 
30.313.  The FAB representative considers the written record 
forwarded by the DO and any additional evidence and/or argument 
submitted by the claimant.

After the RWR, FAB issues a FD, remands all or part of the case to 
the DO, or reverses all or a portion of the RD if advantageous to the 
claimant.  A FD following a RWR contains a summation and examination 
of the claimant’s objections.  The HR ensures that any decision is 
based on an objective analysis of the evidence, well-reasoned 
judgment and sound exercise of discretion.  



4.         Hearing Requests.  An oral hearing permits the claimant, 
his or her authorized representative, and any witnesses to voice 
objections in person to a HR.  Section 30.314 of the regulations 
describes how hearings are to be conducted.  

a.   Initial Handling of Hearing Requests.  When a FAB office 
receives a timely request for an oral hearing and the HR determines 
that an error or other deficiency in the recommended decision or in 
the initial case adjudication precludes the need for a hearing, and 
the FAB supervisor agrees, the HR will notify the claimant that the 
hearing will not be scheduled and a remand order will be prepared.  
The claimant can still request that the hearing be scheduled.  
However, if the HR finds no basis for remand, the request, Hearing 
Review Checklist, and case file are immediately forwarded to the FAB-
NO, noting any special requests or needs of the claimant.  The 
hearing scheduler tracks incoming requests for oral hearings and 
assigns the hearing to an HR in one of the four FAB DOs or an HR at 
the NO.  

b.   Acknowledgement.  Following the assignment of a hearing request 
to a FAB hearing scheduler, the hearing scheduler sends an 
acknowledgement letter to the claimant and any authorized 
representative confirming receipt of the hearing request.  See 
Exhibit 4 for a sample acknowledgment letter.   Each claimant 
involved with the case is to be sent an acknowledgment.  The 
acknowledgement must be sent 30 days prior to the date of the hearing 
and includes the following notification:

(1)  The hearing will be conducted within 200 miles 
roundtrip of the claimant’s residence, absent compelling 
reasons to the contrary. 

(2)  All sworn testimony offered during the hearing will be 
transcribed for inclusion into the case file.

(3)  The FAB at its discretion can schedule a telephone 
hearing.  See paragraph d(2) below.

(4) If the claim involves multiple claimants, each is 
allowed to participate in the hearing.    

c.   Hearing Assignments. The hearing scheduler may assign a hearing 
to either a FAB-DO or NO HR.  The hearing scheduler sends a hearing 
acknowledgment letter, schedules a date and time for the hearing, 
reserves the physical space for the proceedings, and arranges for a 
court reporter to be present.  The hearing scheduler denotes the 
hearing assignment in ECMS and transmits the entire case file to the 
assigned HR. The hearing scheduler also issues the notice of hearing 
scheduling letter under the name of the HR assigned to the case.

d.   Scheduling. Each claimant is provided written notice of the 
hearing at least 30 days prior to the scheduled date; advised that 
one week’s notice must be provided to the FAB should he or she desire 
a person(s) other than himself or herself and his or her authorized 



representative to attend the hearing; and advised that no independent 
video or audio recording of the hearing is allowed.  See Exhibits 5 
and 6 for Sample Hearing Notice letters.

(1)  Travel to Hearing. While the FAB will try to set the 
hearing within commuting distance of the claimant, the 
claimant may be required to travel up to 200 miles 
roundtrip to attend the hearing.  There is no payment to 
the claimant for the expense of this travel. However, if an 
unusual circumstance causes the FAB to schedule a hearing 
that requires the claimant to travel more than 200 miles 
roundtrip, OWCP will reimburse him or her by for reasonable 
and necessary travel expenses as outlined in 20 C.F.R 
30.314(2).  

(2)  Telephonic Hearings.  A hearing may be conducted by 
telephone at the FAB’s discretion or by claimant request.  
Only the hearing scheduler can schedule such a hearing, 
which will include all the aspects of an in-person hearing. 

(3)  Scheduling Changes. The FAB will entertain any 
reasonable request for scheduling the time and place of a 
hearing, but such requests should be made when the hearing 
is requested.  The hearing scheduler will make every effort 
to accommodate the scheduling request of the claimant. An 
in-person hearing may be changed, based upon a claimant or 
authorized representative request, to a telephonic 
hearing.  This change must be coordinated through the 
hearing scheduler.

In most instances, once the hearing has been scheduled and 
written notice has been mailed, it cannot be postponed at 
the claimant’s request for any reason except as indicated 
in paragraph 4 below. However, the hearing scheduler may 
accommodate minor scheduling changes requested by a 
claimant.  

HRs may not make changes to the scheduled hearing time or 
place without supervisory approval.  The change request 
must be made to the HR’s supervisor and the supervisor will 
contact the hearing scheduling unit.  

(4)  Postponing a Hearing. The FAB may grant a postponement 
of a hearing when the claimant or his or her authorized 
representative has a medical reason that prevents 
attendance or when the death of the claimant’s parent, 
spouse or child prevents attendance.  The FAB will make 
every effort to accommodate timely requests to postpone a 
hearing. 

The claimant or authorized representative should provide at 
least 24 hours notice and a reasonable explanation 
supporting his or her inability to attend the scheduled 



hearing.  In such cases, a new hearing will be set for the 
next hearing trip.  Supervisory approval is needed to 
postpone a hearing.  

(5)  Failure to Attend.  If a claimant does not attend the 
hearing at the designated time and place, and makes no 
effort to contact the HR to request a rescheduling based on 
one of the reasons outlined in paragraph d(4) above, the 
claimant will not be allowed to reschedule his or her 
hearing. In such instances, the claimant will be considered 
to have withdrawn the hearing request, and a Review of the 
Written Record (RWR) will be undertaken.  If new evidence 
or argument accompanied the objection, it will be reviewed 
in the RWR.

(6)         Cancellation of Hearing.  The FAB acknowledges 
the cancellation in writing and gives the claimant 10 days 
from the date of the acknowledgement to submit additional 
evidence.  The FAB representative then conducts a review of 
the written record.

e.   Review of Case File.  Prior to the hearing, the HR reviews the 
evidence of record, as well as any additional evidence or materials 
submitted by the claimant. If the additional evidence received 
establishes compensability or the need for further development and 
the FAB supervisor agrees, the HR will notify the claimant and/or 
authorized representative that the claim will be remanded and the 
hearing will be canceled. If the evidence is sufficient to warrant 
reversal in favor of the claimant, FAB may issue a reversal. If the 
claimant and/or authorized representative states he/she wants to 
proceed with the hearing, the hearing will be conducted as scheduled. 

Moreover, the HR conducts whatever additional investigation is deemed 
necessary to prepare for the proceedings.  The HR contacts the 
claimant by telephone prior to the hearing to confirm they are 
planning to attend the hearing at the arranged date, time and 
location.

The HR reviews the adjudicatory history of the case file as a whole 
to determine the proper handling of additional evidence and/or 
objections that might be received at the hearing. This is 
particularly important when more than one RD is pending.

f.   Multiple RDs.  Since more than one RD denying benefits can be 
issued prior to a hearing and additional objections and hearing 
requests may result, measures are needed to streamline the hearing 
process.

If more than one RD is pending, the HR contacts each objecting 
claimant and advises that all objections, not just those pertaining 
to the RD that is the subject of the hearing request, may be 
discussed during the hearing.  The claimant(s) will be encouraged to 
bring relevant evidence, even if it concerns a pending RD for which a 



timely objection was not filed. All telephonic contact prior to the 
hearing is documented in ECMS.

(1)  Hearing Requests on Multiple Pending RDs. When 
additional timely hearing requests are submitted based on 
other recommended denials prior to the hearing date, the HR 
contacts the requesting party to advise that all objections 
will be considered at the previously scheduled hearing so 
that one hearing may serve to accept evidence and testimony 
on several different RDs.  This process is designed to 
avoid multiple hearings where possible.

The HR notes the conversation with the claimant in ECMS, 
confirming that the claimant was advised that all 
outstanding objections will be considered at the hearing.  
The HR updates the appeal screen in ECMS for each RD and 
each claimant requesting the hearing.

Separate hearing request acknowledgments and hearing 
notices are not required. The HR must be prepared to 
entertain objections about all RDs issued up to the date of 
the hearing and will take testimony and evidence on all 
outstanding objections.  Each RD in question is considered 
in a single FAB decision once the FAB hearing process is 
concluded.  

(2)  Hearing Request on One RD, Request for Review of the 
Written Record (RWR) on Another.  If a claimant has 
requested a hearing on one outstanding RD and an RWR on the 
other, the HR allows the claimant to present evidence about 
the objections at the hearing, as long as FAB has not 
issued a FD on the RWR request. [If FAB has issued a FD on 
the request for RWR, see paragraph (4) below.]

(a) The objection and evidence are considered at the 
hearing and treated with all other objections and 
evidence in the post-hearing FAB decision.  No review 
of the written record decision is issued.  Coding in 
ECMS should be changed to reflect a Request for a 
Hearing, rather than a Request for a Review of the 
Written Record.

(b) In cases with multiple claimants when one claimant 
requests a review of the written record and another 
requests a hearing, no decision is issued to either 
claimant until the hearing process is complete.  FAB 
can contact the claimant who requested an RWR and ask 
if he or she would like to address objections to the 
RD for which an RWR was requested at the time of the 
hearing on the other RD.  If he or she agrees, the RWR 
is changed to a hearing in ECMS.  If he or she 
declines, his or her objections will be reviewed as 
part of the hearing decision.  Coding in ECMS should 



be changed to reflect a Request for a Hearing rather 
than a Request for a Review of the Written Record and 
a note should be added to ECMS explaining this 
action.  All claimants, whether they request a hearing 
or not, are served with notice of the hearing and are 
afforded the opportunity to be present at the hearing 
and participate. The RWR objections and the objections 
discussed at the hearing will be discussed in one FD.  

(3)  Hearing Request on One RD, No Objection Filed on 
Another.  While awaiting a hearing on one RD, a FD may be 
issued on another RD for which no objection has been filed 
following the expiration of the 60 day period.  At the 
hearing, the HR will take testimony and evidence on any 
outstanding RD that has been issued up to the hearing 
date.  If testimony or evidence is presented about a RD for 
which the 60 day post-decision objection period has expired 
and a FD has not been issued, all testimony and evidence 
will be entered into the record.  The timeliness of such 
objections will be addressed when the post-hearing FAB 
decision is issued.

(4)  Hearing Request on One RD, FD Issued on Another.  A 
claimant may request a hearing on one RD and a 
reconsideration of a previously issued FD within 30 days of 
its issuance. 

(a)  If a FD has been issued and a hearing is held 
regarding an outstanding RD within the 30 day post-
decision reconsideration period, the HR reviews any 
new evidence related to the previously issued FD as a 
request for reconsideration.  Reconsideration requests 
cannot be assigned to a FAB representative who has had 
prior involvement with the claim.  If the FD was 
issued by the HR present at the hearing, the 
reconsideration request should be assigned to another 
FAB representative.  A decision on the reconsideration 
should be issued separately from the hearing decision. 

(b) If the claimant presents evidence or argument 
pertaining to a FD at the hearing and the hearing date 
is outside of the 30 day post-decision reconsideration 
period, the HR reviews the evidence as a possible 
reopening.  

5.   Conduct of the Hearing.  The hearing is an informal proceeding 
and the HR is not bound by common law or statutory rules of evidence 
or by technical or formal rules of procedure.  Generally, the hearing 
is scheduled to last one hour, but the HR should not specifically 
limit the hearing to one hour and should never tell a claimant that 
he or she is limited to one hour. Also, the HR must bring a tape 
recorder to the hearing in case a court reporter is not present.  The 



HR must ensure that the court reporter is using required back-up 
recorders.

a.   Convening.  At the scheduled time and place, the HR will meet 
with the court reporter, the claimant, and any authorized 
representative. 

(1) If any other individual(s) is in attendance, the HR 
will request the identity of this individual(s) and have 
the claimant(s) sign a “Waiver of Right to Confidentiality” 
(See Exhibit 7) before convening the hearing. The 
claimant(s) sign a separate waiver (see Exhibit 8) if he or 
she requests that a member of the media be present. 

(2) If there are multiple claimants present, each is 
required to sign a waiver of confidentiality.

(3) At the start of the hearing, the HR indicates to the 
court reporter that he or she wishes to open the record of 
the hearing.  He or she will note the date and time, 
identify all persons present by name, and enter a brief 
narrative into the record describing the events leading to 
the hearing, including the specific objection(s) raised by 
the claimant.  If no specific objections have been raised, 
the HR should indicate this. 

For hearings addressing NIOSH Dose Reconstruction issues, the HR 
strictly follows the hearing script shown as Exhibit 9.  The HR 
advises participants that he or she can discuss issues of a factual 
nature about the information provided to NIOSH and the application of 
methodology (see example below), but is not permitted to consider in 
the final decision objections to the methodology employed by NIOSH in 
preparing the dose reconstruction report.  

APPLICATION OF METHODOLOGY

A claimant may present argument to the FAB that NIOSH made an error 
in the application of methodology such as applying the radiation dose 
estimate methods to his or her individual circumstances.  Other 
examples of objections include: did NIOSH identify all sources of 
exposure to the worker; were the air samples chosen to represent the 
air breathed by the worker appropriate; is the group of co-workers 
appropriate for determining exposure to the worker; and were proper 
assumptions made about the particular physical or chemical form of 
radioactive material that was used in the facility where the employee 
worked and its solubility class.  Another application issue might 
involve the use of “worst case” approach (which is a NIOSH method).  
The application aspect of this issue might be whether the “worst 
case” selected was the worst case (e.g., there were 20 more people 
working there that were not monitored and the worst case was based 
only on monitored individuals). 

Example of Application of Methodology.  The objection 
alleges that NIOSH did not properly consider the “proximity 



to the source.”  The NIOSH exposure matrix considers that 
the worker was one foot away from uranium billets/rods for 
six hours and one meter away for four hours.  NIOSH 
considers this to adequately account for times when the 
worker would touch the uranium rods/billets, since there 
would also be times when the worker was at a much greater 
distance.  This exposure matrix is drawn as the example of 
highest possible exposure, as no individual exposure 
records are available.  The objection indicates that the 
worker handled the uranium metal more often than NIOSH 
allowed in the exposure matrix.  This is a challenge to the 
application of the dose reconstruction methodology and can 
be addressed as part of the hearing process.

METHODOLOGY

20 CFR 30.318(b) provides that the "methodology" NIOSH uses in making 
radiation dose estimates is binding on the FAB.  The "methodology" 
NIOSH uses is the dose reconstruction, which is addressed in the 
statute and 42 CFR Part 82. “Methodology" is dictated by sections 
7384n(c) and (d) of the statute.  For example, those methods must be 
based on the radiation dose received by the employee (or a group of 
employees performing similar work) and the upper 99 percent 
confidence interval of the probability of causation in the 
radioepidemiological tables published under the Orphan Drug Act.  The 
Act also requires NIOSH to consider the type of cancer, past health-
related activities (such as smoking), and information on the risk of 
developing a radiation-related cancer from workplace exposure.

The "methods" of dose reconstruction are set out in 42 CFR Part 82 
and include: analyzing specific characteristics of the monitoring 
procedures in a given work setting; identifying events or processes 
that were unmonitored; identifying the types and quantities of 
radioactive materials involved; evaluating production processes and 
safety procedures; applying certain assumptions that err reasonably 
on the side of overestimating exposures while achieving efficiency; 
and using current models for calculating internal dose published by 
the International Commission on Radiological Protection (ICRP).  The 
NIOSH “efficiency” process of using overestimates and underestimates 
in dose reconstruction is another example of a methodology.  It is 
these "methods" that cannot be addressed by FAB. Any questions 
related to the content of NIOSH-IREP software are related to 
methodology, whereas questions related to the Department of Labor’s 
probability of causation calculation (which relies on NIOSH-IREP 
software) can be considered.

Example of Objections to Methodology.  The radiation dose 
to the claimant’s gall bladder was calculated using the 
highest recorded doses from other co-workers at the 
facility as the basis for the claimant’s dose estimate.  
This was noted in the text of the dose reconstruction 
report as being “the highest reasonably possible radiation 



dose.”  No uncertainty values were assigned to the 
claimant’s estimate because it was considered that the 
claimant’s “dose was no higher than this estimate.”  

b.  Testimony and Evidence.  The HR will administer an oath to each 
person giving testimony.  The HR should make clear at the outset that 
he or she cannot receive testimony from participants who are not 
under oath. If a witness arrives late, he/she must be sworn in before 
testifying.  An attorney must not be sworn in since he or she simply 
presents arguments, objections or evidence but not testimony.  

(1)  A court reporter shall record oral testimony and place 
it into the record. A court reporter may use only audio 
(not video) equipment.  Moreover, neither the claimant(s), 
any authorized representative or anyone else present at the 
hearing may bring audio or video equipment to obtain an 
independent record of the hearing. 

(2)  Any evidence or testimony a claimant wishes to enter 
into the record is entered, even if it pertains to a RD 
that was previously issued and the 60-day post-decision 
timeframe to object has expired.  The HR will accept all 
testimony and evidence presented at the hearing.  

(3)  During the claimant’s testimony, the HR should note 
any additional questions or areas for exploration and make 
appropriate inquiries.  The claimant can raise additional 
objections at this time.  The HR should ask questions or 
request the claimant to elaborate so the objections are 
clearly understood.

(4)  Each exhibit is marked separately and identified on 
the record by name and number with a brief description of 
its content.  The HR will state on the record that the 
exhibit is being entered into the evidence of record.  

(5)  During the testimony the HR states whether there is a 
need to interrupt testimony and go off the record.  When it 
is time to return on the record, the HR indicates this and, 
once back on record, provides a brief description of why it 
was necessary to go off the record.  Time and issues 
discussed off the record should be kept to a minimum.

(6)  The HR spells unfamiliar words or names to help the 
court reporter maintain an accurate record of the hearing.  

c.   Conclusion.  When all testimony has been given and all the 
exhibits marked and clarifications made, the HR explains that the 
record will remain open 30 days after the date of the hearing to 
permit the submission of additional written evidence or argument on 
the issue(s) in question.

The HR also advises that the claimant will receive a copy of the 
transcript and will have 20 days from the date of mailing to request 
changes in writing to the record.  



The HR then closes the proceedings by noting the time and date. 

6.   Post-Hearing Actions.  After the hearing, the HR obtains a copy 
of the transcript from the reporting service.  FAB sends the claimant 
a copy of the hearing transcript within seven calendar days of the 
transcripts receipt in the FAB.

A cover letter accompanies the transcript, reminding the claimant 
that he or she has 20 days from the date of the letter to comment on 
the accuracy of the transcript in writing. The claimant is also 
advised that the record will remain open 30 days from the hearing 
date for the submission of additional evidence.    

a.   Collecting Comments and Additional Evidence.  The HR keeps the 
hearing record open for 30 calendar days after the hearing.  At his 
or her discretion, the HR may choose to grant the claimant an 
extension for the submission of new evidence.  However, the HR may 
only grant one extension not to exceed another 30 calendar days.   

(1)  If the claimant submits additional evidence within 30 
days after the date of the hearing, or comments on the 
transcript, the HR will enter such evidence into the record 
and weigh it when issuing the decision.  

(2)  If the claimant does not submit additional evidence 
within 30 days after the date of the hearing, and does not 
comment on the transcript, the HR reaches a decision based 
on examination of the evidence of record.  However, the HR 
must consider all evidence submitted, even if it arrives 
after the 30 day period, prior to issuing a FD.

b.   Final Decision.  After examining the documents associated with 
the hearing, the HR prepares a FD if a determination can be made 
without further development.

c.   Disposition of Case File. Once FAB issues a decision on the RD 
considered at the hearing, the case file is returned to the DO.  
However, if FAB reviewed multiple RDs and additional FAB review is 
required after a hearing decision has been issued on only one of the 
RDs, the case file remains at FAB until such pending action is 
resolved.  

(1) Reconsiderations.  If FAB is reviewing a FD for 
reconsideration and has held a hearing on another RD, the 
case file remains at FAB until all review is completed.  In 
such instances, if a remand order is issued based upon any 
of the RDs considered at the hearing but the 
reconsideration is outstanding, or if the HR grants the 
reconsideration and remands that issue but a FD following a 
hearing is outstanding, the Secondary CE (CE2) designated 
to work FAB issues receives the remand order and addresses 
all issues contained therein.

If reconsideration is not granted, once the request for 
reconsideration is reviewed and a decision issued, the case 



file is returned to the DO as long as no other outstanding 
issues remain.  

(2)  Remand Orders.  As noted above, if the case file 
remains at FAB for additional action, the CE2 addresses the 
remand order. 

If no additional FAB action is required, the case file is 
immediately returned to the DO, which addresses the remand 
order and issues a new RD. 

d.   Cases Returned to DO.  Where there are no outstanding issues as 
outlined above, the case file is returned to the DO that issued the 
contested RD.

7.   FAB Final Decisions.  The FAB reviews the case record and all 
evidence of file and makes findings of facts and conclusions of law.  
The FAB CE issues an independent decision and ensures that the claim 
has been thoroughly developed and a correct conclusion has been 
reached. 

There are several types of FAB FDs:

a.   Acceptances.  When FAB receives a RD accepting benefits, the FAB 
makes findings of fact and conclusions of law and issues the FD to 
accept, provided no technical or procedural errors exist. 

(1)  If the RD accepts the claim in full and independent 
review by FAB concludes the acceptance is correct, FAB 
issues the FD awarding benefits in full.  In such instances 
FAB issues the FD within 30 days of receipt of the waiver 
or upon expiration of the 60 day post-RD objection period, 
whichever comes first.  If a claimant submits a waiver on 
day 59, this does not grant an additional 30 days to issue 
a FD.  To be issued timely, the FD must be issued upon 
expiration of the 60 day objection period. 
(2)  If the DO has issued a RD accepting one or more claim 
element(s) while denying and/or deferring other elements, 
the FAB issues the FD as soon as possible to expedite the 
claimant’s receipt of benefits. FAB does not wait to issue 
the FD until the elements under development at the DO are 
adjudicated, as those elements will usually require their 
own RDs and FDs once development is completed. 

(a) A bifurcated waiver (see EEOICPA PM 2-1700, 
Exhibit 2) is issued with RDs that are partial 
acceptances/partial denials. 
If the claimant mistakenly selects both options, or 
provides an ambiguous response, a FAB representative 
contacts the claimant and requests clarification in 
writing.
If the claimant advises in writing that he or she did 
not wish to waive his or her right to object, the 
waiver code is removed from ECMS by a FAB manager and 



a note put into ECMS explaining why it was deleted.
(b)  Where there are multiple claimants, FAB must wait 
until all waivers are received before issuing the FD. 
However, as stated above, receipt of a waiver on day 
59 for example, does not grant an additional 30 days 
to issue a FD.  To be issued timely, it must be issued 
within the 75 day period.
(c) If no waiver is submitted, FAB issues the FD once 
the 60-day post-RD objection period expires.  
(d)  If a claimant files a timely written objection, 
FAB cannot issue a FD until the objection is duly 
considered, either through the hearing process or a 
review of the written record.  Contested decisions are 
addressed below.  
One exception to the situation described above is 
where a claimant waives the right to object to the 
accepted portion of the claim but does object to the 
denied portion.  In that instance, FAB issues the FD 
accepting the approved portion and considers the 
objection as outlined below. 

b.   Denials.  When FAB receives a RD denying the claim in full or in 
part, FAB reviews the RD and independently reviews the case to ensure 
that it has been adjudicated consistent with the law, regulations, 
policies and procedures. If there is evidence in the case that 
warrants a reversal, the FAB CE/HR reverses the decision with 
approval from the FAB chief and issues benefits to the claimant 
without delay.  If the claimant submits additional evidence, the FAB 
CE/HR reviews such evidence and determines whether it is sufficient 
to accept the case.  If it is sufficient, and there are no 
outstanding development issues (such as SWC/Tort information), the 
FAB CE/HR may reverse the decision immediately and accept the case. 
If the evidence is sufficient to warrant further development, FAB 
remands the case. Provided no technical or procedural errors exist, 
FAB upholds the RD and issues a final decision to deny the claim.
If the RD denies one claim element and develops another claim 
element, the designated CE2 continues to develop the claim element 
that is not before the FAB.  

(1)  For non-contested denials, absent any technical or 
procedural error, the FAB issues a FD accepting the RD 
findings and denying the claim for benefits in cases where 
no timely objection is filed or a waiver is received.  
Where no waiver is received, the FD is issued as soon as 
possible after the 60-day post-RD objection period expires. 
(2)  For contested denials, the FAB considers the timely 
filed written objection by either conducting a hearing or a 
review of the written record before a FD is issued, as 
appropriate.  

c.   Contested Decisions.  After considering a timely filed written 
objection by conducting a hearing or reviewing the written record, 



FAB issues a decision based upon its independent findings.  The FAB 
can issue a FD, a remand order returning the case file to the DO for 
further development or some other action, or a FD reversing a RD 
denying benefits. Remand orders and FD reversals are discussed below 
and can be issued on both contested and non-contested claims.  

(1)  A review of the written record (RWR) is performed 
after a claimant has objected to the findings of a RD 
without requesting an oral hearing.  The FAB will review 
the written record, the claimant’s objection, and any 
additional evidence submitted to determine whether the RD 
findings can be reversed to accept the claim or remanded 
for further development.  Once this review is complete, the 
FAB issues a decision accordingly.  

(2)  Once the FAB conducts the hearing and satisfies all of 
the requirements of the hearing process, a decision is 
issued. While the hearing itself may entertain objections 
raised from several RDs, one FAB decision will be issued 
that addresses each contested RD after the resolution of 
the entire hearing process.
(3)  Each FAB decision following a hearing outlines the 
facts of the case, lists and comprehensively addresses the 
objection(s) raised at the hearing through testimony, 
exhibits presented, objections noted in the hearing request 
letter and subsequent letters, briefly outlines the hearing 
process, and thoroughly discusses the findings and/or 
conclusions of the FAB. In the case of an RWR, the FAB 
CE/HR must review all objections raised in the RWR 
objection letter and respond to each objection clearly and 
comprehensively.

d.   Remand Orders. Should the FAB find a technical, procedural, or 
some other error requiring a remand order, the FAB returns the case 
file to the DO with instructions as to how to proceed further.  
Remand orders are largely issued in instances where further 
development is required at the DO level.

(1) FAB does not issue a remand order where FAB personnel 
can conduct minor development to resolve the issue at hand. 
 Such minor development is conducted by FAB staff, not the 
CE2.  An example is a missing divorce certificate, birth 
certificate, or an updated SWC/Tort Questionnaire. If FAB 
cannot resolve the issue in a timely manner, the FAB CE/HR 
will remand the case.
(2) Where a case is at FAB for review of one claim element 
and a remand order is issued on another claim element, the 
designated CE2 addresses the remand order. If there are no 
outstanding issues before FAB, the remand order and case 
file is returned to the DO that issued the RD.
(3) FAB may also issue remand orders in part, returning one 
portion of the claim to the DO for further action and 
issuing a FD on other portions of the claim.  



(4) A remand order is written in narrative format to the 
claimant(s), but does not contain the normal sections of a 
FD (Statement of Case, Findings of Fact, and Conclusions of 
Law).  However, it should discuss the objections raised and 
provide an overview of the hearing process. 

e.   Reversal.  A reversal is a FD issued when the evidence shows 
that either the RD denied benefits in error or new and compelling 
evidence warrants overturning a RD denial and accepting a claim for 
benefits.

(1) A reversal can be issued when a case is denied in full 
or in part.  In partial denials, the FAB may reverse to 
accept if the portion of the claim denied by the RD is 
found to be in posture for acceptance, a DO error is 
identified, or new evidence is received that warrants a 
reversal.

(2) A decision reversing the RD is used only where a denial 
is reversed to accept benefits.  The rationale for 
reversals must be clearly stated in the body of the 
decision and forwarded with the case file to the FAB Chief 
for review and approval. A reversal cannot be issued 
without such approval.   

(3) When considering a reversal, FAB must be mindful of 
tort offset/SWC coordination and determine whether anyone 
received a settlement that might reduce the EEOICPA 
benefit.   

f.   Reconsiderations.  FAB-NO and all DO FABs have authority to 
review requests for reconsideration and issue decisions according to 
20 C.F.R. 30.319.
8.   Preparation of FDs.  As with RDs, multiple FAB decisions are 
possible on one case. Given the requirement that any RD deciding the 
eligibility of any one claimant to receive benefits include all 
claimants’ party to the decision; a FD cannot be issued deciding any 
one claimant’s eligibility to receive benefits without including all 
claimants as party to the decision. Accordingly, it is the 
responsibility of the FAB to remand any RD which does not comply with 
these procedures and instruct the DO to issue a new RD to address the 
eligibility of each party to the claim. This may require the 
reopening of certain claims (see EEOICPA PM 2-1900).  

FAB decisions are written to be as transparent to the claimant as 
possible and are designed to avoid confusion on the part of the 
recipient.  The FAB decision clearly identifies the Part of the Act 
under which benefits are awarded or denied so that the claimant 
clearly understands the decision.  They include statutory/regulatory 
language in the conclusions of law when outlining the benefits being 
awarded or denied. 

a.   Three Components.  The FAB representative must prepare three 
components before issuing a FD (a sample of a complete FD is shown as 



Exhibit 10):

(1)  A cover letter explaining that a final decision has 
been reached. The cover letter must clearly identify what 
is being accepted or denied and under what part of the Act. 
This letter provides general information about the FD 
process and the administrative review available to the 
claimant.

(2)  The final decision.

(3)  Certificates of service certify that each listed 
claimant and his or her authorized representative was 
mailed a copy of the FD.  A separate certificate of service 
is created for each claimant, but a claimant and his or her 
authorized representative may appear on the same 
certificate of service.

An acceptance may include two other components:  (1) a medical 
benefits letter explaining entitlement to medical benefits for an 
accepted condition; and/or (2) an Acceptance of Payment form (EN-20), 
which is required before a payment can be issued. 

b.   Formatting and Content, FD for Acceptances, Contested Decisions, 
Denials, and Reversals.  Where a FD is prepared for an acceptance, 
contested decision, denial or reversal, it must contain the following 
sections in the following sequence: 

(1)  Statement of the Case.  This section sets out the case 
history up to the point of the issuance of the FD, 
including FAB actions, and other pertinent information in a 
clear, concise narrative. No analysis of the facts or law 
and no citations appear in this section.

(2)  Objections.  This section discusses any objection 
raised by the claimant in writing or through an oral 
hearing and includes FAB’s response to the objection.   No 
analysis of the law or citations appear in this section.

(3)  Findings of Fact.  This section is a recitation of all 
facts pertinent to the ultimate decision rendered by the 
FAB.  The findings of fact are the most significant 
findings from the Statement of the Case that are needed to 
support the FD ruling. Each finding is numbered 
sequentially in bullet form.  The findings should draw 
conclusions from the evidence of record, not simply recite 
the statement of the case.

(4)  Conclusions of Law.  This section contains the 
statutory and regulatory analysis used by the FAB reviewer 
to reach his or her decision.  This section must be well 
reasoned and provide appropriate legal citations.  It 
should not, however, consist of a list of statutory 
references without any explanation.  An overall legal 
conclusion supporting the decision must be reached.  The 



conclusions of law must specifically identify whether or 
not benefits are being awarded and under which Part. 

c.   Objections to NIOSH Dose Reconstruction Decisions. Detailed 
procedures for objections to the NIOSH process and referrals to the 
DEEOIC Health Physicist are found in EEOICPA PM 2-1700.    

(1)  Factual objections in FD.  If the claimant submits a 
factual objection and the factual findings reported to 
NIOSH are supported by the evidence of record, the FAB 
CE/HR addresses the objections in the FD.  No referral to 
the DEEOIC Health Physicist is necessary.  If the factual 
findings reported to NIOSH do not appear to be supported by 
the evidence of record and the health physicist determines 
that a rework of the dose reconstruction is necessary, the 
FAB CE/HR remands the case to the DO.

(2)  Technical Objections in FD.  A technical objection 
involving either methodology or application must be 
referred to the DEEOIC Health Physicist.  If the DEEOIC 
Health Physicist deems none of the technical objections 
plausible, the FAB CE/HR incorporates the findings on these 
technical issues into the FD. 

However, if the DEEOIC Health Physicist determines that 
there is substantial factual evidence that NIOSH had not 
previously considered and/or that NIOSH should consider an 
issue relating to application of methodology, he or she 
notifies the FAB CE/HR, who then remands the case, after 
supervisory approval, to the DO with instructions to refer 
the case back to NIOSH.  In most cases, NIOSH will perform 
a new dose reconstruction based on circumstances of the 
remand.

     (3) Objections to Methodology in FD.  When an objection 
is directed at NIOSH’s methodology, the FAB CE/HR states in 
the decision that the objection cannot be addressed based 
on 20 CFR § 30.318(b) (methodology that NIOSH uses in 
arriving at reasonable estimates of radiation doses).  The 
FAB CE/HR makes this statement only if so advised by the 
DEEOIC Health Physicist.    Objections related to the 
content of NIOSH-IREP software are related to methodology.  
However, the calculation of the probability of causation 
using the IREP software is the responsibility of the 
DEEOIC; therefore, FAB should address these objections in 
the FD.   

d.   Return of FD by Postal Service.  Should FAB receive a returned 
FD, the FAB CE/HR will attempt to obtain the new or updated address 
for the claimant and re-mail the decision.  If the case has already 
been returned to the DO, FAB staff may request the file.  Upon 
receiving a returned FD, the FAB CE/HR contacts the claimant by phone 
to confirm the correct address and request a change of address in 



writing, if needed.  

(1) Correct Address Found, Claimant Did Not Notify DO or 
FAB.  Upon receiving the new address in writing, the FAB 
CE/HR photocopies the returned mail and sends it to the 
claimant along with another certificate of service for the 
new date and new address and a short cover letter 
explaining that “a decision was previously issued and a 
copy is attached and is being sent to you at your new 
address.  Your appeal rights are as explained in the 
attachments to the final decision.”  The returned mail, 
certificate of service and cover letter are to be spindled 
in the file, and a note written in ECMS describing the 
actions taken.  ECMS should not be coded with a new FD 
issuance date.

(2) Correct Address Found, Claimant Notified DO or FAB.  If 
the FD was returned because the FAB CE/HR used the 
incorrect address, a new decision will have to be issued 
with a new issuance date.  Only the claimant whose FD was 
returned receives a new decision.  The returned mail and 
the new FD with attachments are to be spindled in the file 
and a note written in ECMS describing the actions taken.  
The new issuance date should be coded in ECMS. 

(3) Correct Address Not Found.  If the FAB CE/HR cannot 
obtain the claimant’s correct address, the final decision 
is no longer valid and the FAB CE/HR issues a remand order 
to the DO for administrative closure.   

9.   Claimant Rights Following the Issuance of FAB Final Decisions. 
 A claimant may seek review of a FD by filing a request for 
reconsideration or by filing a request for reopening of the claim.  
This paragraph discusses requests for reconsideration and provides 
guidance relating to the initial receipt of requests for reopening.  

a.   Receipt of a Request for Review.

(1)  A request for reconsideration will be considered 
timely if it was filed within 30 calendar days of the date 
of issuance of the FD.  Pursuant to 20 C.F.R. § 30.319(b), 
the request will be considered to be “filed” on the date 
the claimant mails it to the FAB, as determined by the 
postmark, or on the date the written request is actually 
received by the DO or FAB, whichever is the earliest 
determinable date.  A request for reopening may be filed at 
any time after the FD is issued.

(2)  Any correspondence from a claimant or authorized 
representative which is received in the DO or FAB within 30 
calendar days after the FD is issued, and which contains 
either an explicit request for reconsideration or language 
which could be reasonably interpreted as an intent to 



disagree with the FD, will be considered a timely filed 
request for reconsideration.

If new evidence is received in the DO or FAB within 30 
calendar days after the FD issuance, and the new evidence 
relates to an issue which was adjudicated and denied in the 
FD, this new evidence will be considered a timely filed 
request for reconsideration.  If the DO receives the 
request for reconsideration, it must be sent to the FAB 
office which issued the FD as soon as possible.

(3)  Upon receipt of correspondence or new evidence which 
constitutes a timely filed request for reconsideration, FAB 
will send a letter to the claimant acknowledging receipt of 
the correspondence or evidence and advising that such 
receipt is considered a timely filed request for 
reconsideration.  

(4)  If correspondence received within 30 calendar days of 
the FD specifically requests a reopening instead of 
reconsideration, it will be handled as a reopening request 
by the DO.  If both reconsideration and reopening are 
requested, FAB will process the reconsideration request 
first and then forward the claim to the DO to process the 
reopening request.

(5)  A request for reopening may take several forms: 

(a)  Any correspondence or evidence containing or 
accompanied by a specific request for reopening, which 
is received at any time after the issuance of the FD, 
will be treated as a reopening request.  

(b)  If FAB receives correspondence or evidence 
without a specific request for reopening after the 
deadline for a timely reconsideration request, and the 
FD denied the claim to which the correspondence or 
evidence relates, FAB will review the evidence for 
possible reopening.  

If FAB determines that such correspondence or evidence 
meets the evidentiary requirements set forth in 20 
C.F.R. § 30.320(b), the FAB-DO district manager or the 
FAB-NO Branch Chief will prepare a memorandum to the 
EEOICP Director outlining the case history and the 
nature of the evidence and forward the case file to 
the EEOICP Director for review for possible reopening.

Should the evidentiary requirements not be met, FAB 
will associate the correspondence or evidence with the 
case file. In either case the claimant will not be 
notified of the actions taken by the FAB, because the 
claimant has not requested a specific action.  

(6)  Upon receipt of a request for review:  



(a)  Any request for reconsideration, along with the 
case file, is forwarded to FAB and assigned to a FAB 
CE/HR for review.  A reconsideration request will not 
be assigned to a FAB CE/HR who issued the final 
decision for the specific claim element being 
addressed in the reconsideration request.  The FAB 
CE/HR will screen the case to determine if the 
correspondence constitutes a request for 
reconsideration and, if so, if the request was timely 
filed.

(b)  All requests for reopening received in the DO are 
initially reviewed by the DD.  If a reopening request 
is received in FAB, the FAB-DO district manager or 
FAB-NO Branch Chief will transfer the request, any 
supporting evidence, and the case file to the DD for 
review. 

(7)  Upon receipt of a timely request for reconsideration, 
the FD in question will no longer be deemed “final” until a 
decision is reached on the reconsideration request.  
Receipt of a request for reopening does not have a similar 
effect and the subject FD remains “final” until such time 
as the EEOICP Director issues an order reopening the claim.

(8)  A reconsideration request does not come with 
reconsideration rights, but only reopening rights.  
Therefore, if FAB denied a request for reconsideration and 
the claimant subsequently files another request for 
reconsideration of the same FD, FAB will not entertain the 
subsequent request.  In this case, no denial order needs to 
be issued and no acknowledgment letter needs to be sent.

b.   Processing an Untimely Request for Reconsideration.  

(1)  Any request for reconsideration which is not 
accompanied by a specific request for a reopening is 
considered a request for reconsideration.  Any such request 
which is filed after the above-noted deadline for filing 
timely reconsideration requests is an untimely filed 
request for reconsideration.

(a) No letter is sent to acknowledge receipt of an 
untimely request for reconsideration.  FAB issues a 
Denial of Request for Reconsideration advising the 
claimant that the request for reconsideration was not 
filed within 30 days of the issuance of the final 
decision and must be denied. 

(b) If FAB concludes that any evidence received with 
an untimely request for reconsideration may warrant a 
reopening, FAB may forward the request to the District 
Director of the DO with jurisdiction over the claim 



for review.  

(2)  If an untimely filed request for reconsideration is 
accompanied by a specific request for reopening, FAB issues 
a Denial of Request for Reconsideration based on the 
untimely filing.  The FAB CE/HR then forwards the reopening 
request with the case file to the DD of the office with 
jurisdiction over the claim for review for possible 
reopening.   

c.   Processing a Timely Request for Reconsideration.  Upon 
determining that a request for reconsideration has been timely filed, 
the FAB CE/HR reviews the request and any accompanying evidence and 
decides whether to grant or deny the request.  If, based on a review 
of the new evidence or argument submitted, the FAB CE/HR considers a 
review of the record to be warranted, the request will be granted. 

(1)  To warrant a review of the evidence, the evidence or 
argument must be of sufficient weight and probative value 
to convince the FAB CE/HR that the potential exists to 
alter a material finding of fact or conclusion of law 
referenced in the FD.

For example, if the FD denies a claim for CBD because the 
medical evidence was insufficient to establish CBD and the 
claimant submits a reconsideration request along with new 
medical evidence that could meet the statutory requirements 
for establishing CBD, the FAB may grant the reconsideration 
request.  

(a)  A timely request for reconsideration may be 
denied if it does not contain sufficient probative 
evidence or substantiated argument that directly 
contradicts a material finding of fact or conclusion 
of law set forth in the FD.

For example, if the FD denies a claim for skin cancer 
because the calculation of probability of causation 
was less than 50% and the claimant submits a 
reconsideration request but does not submit any 
additional medical or employment evidence that would 
alter the dose reconstruction, the FAB may deny the 
reconsideration request.  

(b) Mere disagreement with the findings or conclusions 
of the FD is not sufficient to grant a reconsideration 
request. Such requests are to be denied on the grounds 
that no new information was presented that would 
affect the FD.      

(2)  If FAB grants the request for reconsideration, FAB 
performs a detailed review of the record.  Specific 
procedures for conducting this review can be found in 
paragraph 6 above.



(a)  Granting reconsideration will not necessarily 
result in a reversal of the FD.  It merely denotes 
that the FAB CE/HR considers the argument or evidence 
presented by the claimant to be of sufficient weight 
and quality to require a thorough review of the case 
and issuance of a new FD.

(b) Upon granting the request for reconsideration, the 
existing FD is considered vacated and a new FD is 
required.  If, after the review, FAB concludes that 
the case should be remanded to the DO for further 
development, FAB may issue an order granting the 
request for reconsideration and remanding the case to 
the DO for issuance of a new RD.

Otherwise, FAB issues an order granting the request 
for reconsideration and a new FD on the claim.  A new 
FD that is issued after FAB grants a request for 
reconsideration will be “final” upon the date it is 
issued.   

(3)  If FAB denies the request for reconsideration, a 
review of the record is not performed.  In the case of a 
denial, FAB issues an order denying the request for 
reconsideration and the FD which formed the basis for the 
request is considered “final” upon the issuance of the 
order denying the request. 

(4)  If a timely request for reconsideration is accompanied 
by a specific request for a reopening, then upon the 
issuance of a denial of request for reconsideration FAB 
forwards the case file to the DD of the office with 
jurisdiction over the claim for processing of the reopening 
request.   

If FAB grants the request for reconsideration and issues a 
new FD, there is no need to process the reopening request 
and the case file is transferred to the DO.

10.  Alternative Filing, Part E.  If a claimant is denied as an 
ineligible survivor under Part E, he or she has the right to 
alternatively receive a non-decision determination regarding the 
employee’s claimed illness(es).  FAB advises the claimant of this 
right in the cover letter of the FD (see Exhibit 11 for a sample 
letter). 

Exhibit 1: Sample Remand Order and Cover Letter

Exhibit 2: Certificate of Service

Exhibit 3: Sample Acknowledgment Letter, Review of Written Record

Exhibit 4: Sample Acknowledgment Letter, Hearing

Exhibit 5: Sample Hearing Notice to Claimant Who Filed an Objection
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Exhibit 6: Sample Hearing Notice to Claimant Who Did Not File an 
Objection

Exhibit 7: Waiver of Rights to Confidentiality

Exhibit 8: Waiver of Rights to Confidentiality (Media)

Exhibit 9: Sample Hearing Script

Exhibit 10: Sample Complete Final Decision

Exhibit 11: Sample Cover Letter, Alternative Filing
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1.   Purpose and Scope.  This chapter describes the process by which 
the Director of the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) reopens claims for benefits under the Energy 
Employees Occupational Illness Compensation Program Act (EEOICPA) and 
vacates decisions of the Final Adjudication Branch (FAB).

2.   Authority.  Under 20 C.F.R. § 30.320, the Director of the DEEOIC 
has the authority to reopen a claim and vacate a FAB decision at any 
time after the FAB has issued a Final Decision pursuant to 20 C.F.R. 
§ 30.316.  Also, under 20 C.F.R. § 30.320(a), the Director may vacate 
a FAB Remand Order.  While a reopening review can be initiated by 
written request by a party to a Final Decision, it may also occur at 
the discretion of the Director of the DEEOIC for administrative 
reasons, due to procedural error, or a change in the law, 
regulations, agency policy, or any other reason at the sole 
discretion of the Director.  If the Director initiates such a review, 
the National Office (NO) requests the case file from the District or 
FAB Office for the reopening to be handled locally or delegates the 
authority to reopen at a District Office (DO) through procedural 
directive. The Director’s decision to reopen a claim and vacate a FAB 
decision is not reviewable.

The Director will delegate reopening authority from time to time by 
issuance of policy directives or other formal guidance that explains 
the extent of reopening authority conferred. Certain delegated 
authority has been granted to the Branch Chief of the Policy Branch, 
the Unit Chiefs for the Policies, Regulations and Procedures Unit 
(PRPU), and the District Directors (DDs).  For delegated reopening 
authority granted to the DDs, the delegation applies to Assistant 
District Directors (ADDs) when agreed to by a DD.  The DEEOIC 
Director can grant reopening authority to other individuals in the 
program as needed. The Director retains sole reopening authority 
where no delegation has been issued. 

3.   Claimant’s Explicit Request for Reopening.  The regulations 
allow a claimant or a claimant’s duly authorized representative, at 
any time after the FAB has issued a Final Decision, to file a written 
request seeking reopening of a Final Decision under the EEOICPA, 
pursuant to 20 C.F.R. § 30.320(b).  The Regulations allow that such a 
request may be filed:

Provided that the claimant also submits new evidence of either 
covered employment or exposure to a toxic substance, or identifies 
either a change in the Probability of Causation (PoC) guidelines, a 
change in the dose reconstruction methods or an addition of a class 
of employees to the Special Exposure Cohort (SEC).

There is no limit as to how many times a claimant may request a 
reopening.  A written request for a reopening is to result in a 
written decision either accepting or denying the reopening.  

a.   Timeliness.  A claimant may file a request for reopening at any 
time after the FAB has issued a Final Decision.



b.   Initial Review.  All correspondence in which a claimant 
explicitly requests a Final Decision be reopened, whether received in 
a district or FAB office, is forwarded to the DD responsible for the 
case file.  Requests for reopening received in the National Office 
FAB (FAB-NO) are to be reviewed by the FAB-NO Branch Chief. The DD or 
FAB-NO Branch Chief is to conduct an initial review of the 
correspondence to determine whether the request is accompanied by new 
evidence, or other information, which is of a sufficiently compelling 
nature to warrant a reopening. 

c.   Referral for Reopening Action.  Once initial review of a 
reopening request is completed, the DD or FAB-NO Branch Chief is to 
determine the responsible party for issuing a reopening decision. In 
many instances, the DD will have authority to issue a reopening 
decision on his or her own authority, as delegated by the Director.  
The FAB-NO Branch Chief, however, does not have the capacity to 
reopen a Final Decision.  Accordingly, he or she must decide the 
appropriate office to which the reopening request must be referred 
for review. The options available to the FAB-NO Branch Chief are to 
either refer the matter to a DD with jurisdiction over the case or to 
the DEEOIC Director.  Circumstances in which a DD can reopen a claim 
are as follows:

(1)  Employment.  In instances where a denial is based on 
employment issues: employment records that establish 
previously denied or unverified time periods of covered 
Department of Energy (DOE), DOE contractor/subcontractor, 
Atomic Weapons Employer (AWE), beryllium vendor, or 
Radiation Exposure Compensation Act (RECA) section 5 
employment.

(2)  Survivorship.  In instances where the denial is based 
on survivorship issues: records or documents that 
demonstrate a relationship between a previously denied 
survivor and the covered employee.  Or, cases under Part B 
where an employee claim has received a Final Decision to 
approve, but the claimant died before payment could be 
made. Additionally, instances in which a new survivor is 
identified; as discussed later in this chapter.

(3)  Site Exposure Matrices (SEM).  In instances where an 
update to the SEM or the submission of new factual evidence 
establish a previously denied, closed, or unverified toxic 
substance exposure, which is known to be linked to the 
claimed illness(es). [Or, in cases where new evidence of 
exposure is received that demonstrates a link to the 
claimed illness(es).] This guidance applies to any case 
requiring reopening as a result of SEM Quality Assurance 
Plan actions or other programmatic re-assessment of denied 
Part E claims based on SEM exposure or illness link 
updates.  



(4)  PoC.  In instances where a Final Decision has been 
issued to deny a claim for any cancer based upon a dose 
reconstruction returned from the National Institute for 
Occupational Safety and Health (NIOSH) with a PoC of less 
than 50%, and the claimant has submitted a diagnosis of a 
new cancer, the case file is returned to NIOSH for 
completion of a new dose reconstruction. In cases in which 
the revised dose reconstruction results in a PoC of 50% or 
greater, the case is then reopened and a new Recommended 
Decision is issued accepting the claim. However, if the 
latest dose reconstruction results in a PoC of less than 
50%, no reopening action is necessary, and the new claim 
for cancer is denied. 

(5)  New Medical Evidence – In instances where a previous 
Final Decision has been issued to deny a claim based on the 
lack of evidence to establish a diagnosis, and medical 
evidence is submitted which clearly establishes a 
diagnosis, the Director may reopen the claim as an exercise 
of discretion when the new evidence is determined to be 
material to the outcome of a claim.

(6)  Change in Law, Regulations or Policies.  If the 
initial review reveals that the claimant has identified a 
change in the law, regulations, or policies governing the 
EEOICPA, the DD determines whether the nature and extent of 
such information satisfies the requirements of 20 C.F.R. § 
30.320, and whether it is sufficient to warrant reopening.

d.   Denial of Request for Reopening.  If the evidence submitted, 
and/or the change in law, regulations, or policies identified by the 
claimant, is insufficient to support a reopening, the DD issues a 
Denial of Request for Reopening.

e.   Referral to DEEOIC Director.  If the DD or FAB-NO Branch Chief 
cannot determine whether the evidence submitted, and/or the change in 
law, regulations, or policies identified by the claimant, is 
sufficient to warrant a reopening, or if the request presents an 
issue for which the Director has not delegated reopening authority, 
the case is to be referred to the DEEOIC Director. Reopening requests 
involving uniquely complex or potentially sensitive topics are to 
also be referred to the Director. A memorandum to the Director 
recommending that the case be reviewed for possible reopening is to 
accompany the case record. The memorandum is to outline the case 
history, the evidence of record and explain why the new evidence, or 
other information, is material to a potential reopening. 

4.   Claimant’s Non-Specific Correspondence or Evidence.  Once a 
Final Decision is issued, there may arise situations where non-
specific correspondence or evidence is received.  Under these 
circumstances, it is difficult to interpret the documentation to 
determine if the claimant is pursuing a challenge to a Final 



Decision. To address this problem, it will be necessary to first 
attempt to contact the claimant by telephone.  This action is to be 
undertaken by the district or FAB office with possession of the case 
record at the time that the non-specific correspondence or evidence 
is received.  As such, it is vital that the evidence be directed to 
the appropriate designation upon receipt.  

The claimant should be notified of the options available to him or 
her given the evidence submitted. These options include 
reconsideration within 30 days of the Final Decision (if applicable) 
or evaluation under the authority granted to the Director to reopen a 
claim. If the claimant provides clarification of his or her 
intention, a note is to be entered in ECS clearly documenting the 
information provided.  Should the Claims Examiner (CE) or FAB 
representative not reach the claimant by phone within a reasonable 
period of time (approximately 3 days), and clarification cannot be 
obtained by telephone, it will be necessary to evaluate the evidence 
to determine the appropriate action to be undertaken. 

a.   Non-Specific Correspondence or Evidence Received Within 30 Days 
of a Final Decision. If attempts to clarify the intent of the 
claimant are not successful, and the 30-day period granted to request 
reconsideration has not expired, a DO FAB Manager or the FAB-NO 
Branch Chief will need to determine if a sufficient basis exists to 
treat the documentation as a request for reconsideration.  If it is 
determined that the evidence warrants reconsideration, FAB is to 
proceed with a decision. Otherwise, as explained later, the 
documentation may be added to the case record with no action taken 
other than to denote in the case record that the material was 
received and reviewed.     

b.   Non-Specific Correspondence or Evidence Received After 30 Days 
of a Final Decision.  Once the option of reconsideration is 
extinguished, the claimant has only the ability to pursue reopening 
should they disagree with a Final Decision.  Without clarification 
from the claimant, any non-specific correspondence or evidence will 
need to be evaluated to determine if sufficient reason exists to 
require a reopening decision.  

(1)  Received in DO or DO FAB.  If non-specific 
correspondence or evidence is received in a district or FAB 
office, the correspondence or evidence is transferred, 
along with the case file, to the DD with jurisdiction over 
the case file.  The DD reviews the evidence to determine 
whether there is sufficient basis to warrant a reopening, 
and whether he or she has been delegated authority to 
reopen based on the case circumstance.  If the DD possesses 
the authority to reopen a Final Decision, the DD issues a 
Director’s Order vacating the Final Decision. If the DD 
does not have the requisite authority to reopen the Final 
Decision, or there is some other complication, the matter 
is referred to the DEEOIC Director.  



(2)  Received in FAB-NO.  If such non-specific 
correspondence or evidence is received in the FAB-NO, the 
case is submitted to the FAB-NO Branch Chief for 
evaluation. Depending on the delegations that exist for 
issuing a reopening decision, as explained earlier in this 
chapter, he or she will then determine whether the matter 
is to be referred to a DD or the DEEOIC Director.  

(3)  Case Referred to the DEEOIC Director.  If the DD or 
FAB-NO Branch Chief is unsure if the evidentiary 
requirements for a reopening or if some other extenuating 
circumstance exists to preclude a decision on the 
sufficiency of the reopening, the matter is to be referred 
to the DEEOIC Director. Since the claimant has not 
requested a specific action, he or she is not notified that 
the case has been sent to the DEEOIC Director for review. 
 The DEEOIC Director, or his or her designated 
representative, reviews the materials and issues a decision 
based upon the merits of the evidence. Where review of the 
case results in a decision that a reopening is not 
appropriate, a memo is to be prepared for the file 
responding to the request for review.  The case file is 
then returned to the appropriate office with jurisdiction 
over the claim.  

     c.   Insufficient Evidence to Pursue Reconsideration or Reopening. 
In any situation where non-specific evidence or correspondence has 
been reviewed, clarification has been sought, but not received from a 
claimant, and there is determined to be insufficient reason to 
warrant action, the DD or the FAB-NO Branch Chief is to file all the 
documentation in the case record. A memo is to be placed in the case 
record which indicates that the non-specific evidence has been 
reviewed and found insufficient to warrant further action. No 
decision is required at that time, as no specific action has been 
requested or deemed warranted. 

5.   Reopening and Vacating a FAB Decision. The decision to reopen a 
case or vacate a FAB remand is explained in a Director’s Order. A 
Director’s Order is prepared under the signature of the DEEOIC 
Director or an individual with delegated reopening authority.    

a.   Director’s Order Content. A Director’s Order contains three 
components.

(1) Cover Letter. The cover letter is addressed to the 
claimant(s) receiving the Director’s Order. It cites the 
authority by which a Final Decision or Remand Order is 
being vacated, and provides a summary of the issue under 
review, a clear indication of all actions taken under the 
Order and the reopening conclusion. 

(2)  Director’s Order. A Director’s Order is the written 
notice which explains the basis for reopening and vacating 



a FAB decision.  It is generally divided into three parts; 
including: a Background section, which discusses the 
history of the case record leading to the Final Decision 
under contention; a Discussion section which includes 
analysis of the evidence supporting the decided outcome; 
and a Conclusion (See Exhibit 1). The decision narrative is 
to provide descriptive explanation of the rationale 
supporting the reopening and the basis for vacating a FAB 
Final Decision or remand. This may entail the 
identification of misapplied program policy or incorrect 
interpretation of evidence. A Director’s Order may provide 
corrective action instruction to a district or FAB office 
responsible for the case record.    

(3) Certificate of Service.  This confirms the mailing date 
of a Director’s Order, and lists the name and address of 
the intended decision recipient.  A Certificate of Service 
is completed individually for each claimant (or his or her 
authorized representative) who is party to the Director’s 
Order. It must be date stamped on the date of decision 
mailing.  

b.   Reopening Multiple Claimant Claims.  Given the procedure 
requiring each individual in a multi-claimant case record be party to 
any decision determining benefit entitlement, situations may arise 
which require a Final Decision be reopened for a new Recommended 
Decision and/or Final Decision to be issued. This may be the result 
of new evidence presented after a Final Decision; or the development 
of new circumstances that necessitate reopening, such as the 
identification of a new eligible survivor. In some situations, the 
new evidence may only affect one claimant; however, if there is any 
evidence justifying the reopening of one claim, all claims associated 
with the case file are to be reopened, and all parties to the claim 
are to be included in a new decision.

c.   District or FAB Offices are Responsible for Complying With Any 
Guidance or Instruction Provided in a Director’s Order.  

d.   Disagreement to DEEOIC Director.  In certain situations, a DD or 
the FAB-NO Branch Chief may disagree with a Director’s Order issued 
by the DEEOIC Director.  Such disagreements must be brought to the 
attention of the Director immediately. However, the Director will 
entertain only disagreements deemed material to the potential outcome 
of a claim. The DD or FAB-NO Branch Chief must comply with the 
determination of the Director once any disagreement with a Director’s 
Order is addressed.  

6.   Denying a Specific Request for a Reopening.  A Denial of 
Reopening Request is a written decision issued by either the DEEOIC 
Director or a designated representative. The content of a denial is 
similar to that of a Director’s Order in that it contains a cover 
letter, decision notice, and Certificate of Service. Much like a 



Director’s Order the decision notice provides a background of the 
case history leading up to the decision under contention, and a 
discussion of the evidence or argument presented in support of a 
reopening.  However, the decision must provide a detailed explanation 
as to why the evidence presented is insufficient to warrant reopening 
of a Final Decision or Remand Order (Exhibit 2).  Each objection 
presented by a claimant is to be addressed in a denial of reopening.  

     a.   Issuance of a Denial of Reopening Request is to be Limited to 
the Individual(s) Requesting Review of a Final Decision.  

     b.   Denying a Request to Vacate a FAB Remand Order.  Only the 
DEEOIC Director may vacate a FAB Remand Order.  In most instances, a 
reopening review of a Remand Order will originate from within DEEOIC 
due to the identification of misapplied program policy or challenge 
to FAB’s rationale for returning a case to the DO.  Upon review of 
the matter, should the Director agree with the Remand Order, he or 
she will deny the request to vacate by issuing a memorandum to the 
requesting party. Otherwise, a Director’s Order is to be issued to 
the claimant(s) which vacates the remand under review and returns the 
matter to the appropriate office for handling.   

7.   ECS Implications.  All reopening requests, requests to vacate 
FAB decisions, and decisions granting or denying such requests must 
be properly documented in the Energy Compensation System (ECS) 
pursuant to DEEOIC procedures.

Exhibit 1: Sample Director’s Order to Reopen

Exhibit 2: Sample Denial of a Request for Reopening
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1    EC Code Justification Memo . . .        04/11    11-01

1.  Purpose and Scope.  This chapter describes in general how to use 
the Energy Case Management System (ECMS).  It focuses on the early 
and developmental stages of a claim.  Codes for decisions rendered by 
the District Offices (DOs), Secondary Claims Examiner (CE2) Unit, and 
the Final Adjudication Branch (FAB) are addressed in EEOICPA PM 2-
2100.  The information in this chapter applies to both ECMS B and 
ECMS E unless otherwise indicated. 

2.   ECMS Components.   

a.   Case Information Screen.  The Case Information screen is used to 
maintain core employee-related personal information from Form EE-1 
and Form EE-2.  Also included on this screen are CE assignment, case 
and DO locations, both current and historical.

b.   Work Site Screen.  The Work Site screen is accessed through the 
case screen and is used to enter and update data on all relevant work 
sites reported for an employee.  This data is found on Form EE-3 
(Employment History), and also includes any new worksites discovered 
throughout the development of the case.

c.   Claim Screen.  The Claim screen is used to maintain individual 
claim (including employee and/or survivor) relevant information for 
each claim filed.  This includes filing, receipt and creation date in 
ECMS, as well as a record of actions made for a claimant during the 
adjudication process in the claim status history.  The medical 
conditions and payee information are also accessed through this 
screen.

d.   Claim Status History Screen.  The Claim Status History screen is 
used to enter codes for events taking place during adjudication.  
Claim Status History displays the actions that have taken place and 
the date of each action.

e.   Medical Condition Screen.  The Medical Condition screen is used 
to enter medical conditions reported for each case/claim. All 
conditions are updated throughout the development process with 
relevant information, such as ICD-9 codes, condition status, PoC 
information, medical status effective dates, and diagnosis dates.

f.   SEC/SEC Desc Screen (ECMS B only).  The SEC/SEC Desc screen is 
used to enter and update SEC data reported on Form EE-1, Form EE-2, 
and/or Form EE-3.  If it is claimed that an employee worked at an SEC 
facility, that SEC ID is entered in this field.  This field records 
that an SEC facility has been claimed, not that it has been verified.

If SEC is marked on the claim form, and no SEC site is listed on the 
EE-3, use ‘unspecified’ in the SEC description field.

g.   Payee Screen.  The Payee screen is used to enter payee 
information from Forms EE-1 and EE-2.  This screen is updated as 
payees become eligible or ineligible for compensation.  Upon 
eligibility, updated Electronic Funds Transfer (EFT) or payment 



mailing information is added.

3.   Receipt of Claim in District Office.  Case Create procedures are 
covered in EEOICPA PM 1-300.  When a claim is received in the DO, the 
Case Create Clerk (CCC) enters the data into ECMS. The fields are 
completed as follows:

a.   General case assignment information entered by the CCC.   

(1) CE name.  From the list box, the CCC selects the 
responsible CE, based on internal DO procedures.

(2) Location.  From the list box, the CCC selects the 
location of the Responsible CE.  The location codes are 
unique for each individual in a DO and are assigned by the 
DO. 

b.   Form EE-1/2.  The CCC enters the following fields directly from 
Form EE-1/2:

(1)         Employee SSN, Name, and Address.

(2)         Survivor Information (if applicable).  This 
includes survivor name, sex (M-Male or F-Female), SSN, date 
of birth, relationship to the deceased, address, and 
telephone number(s).

(3)         Employee Census Information.  This includes 
Date of Birth, Date of Death (if applicable), Sex (M-Male 
or F-Female), Autopsy Indicator (if applicable), and 
Autopsy Facility ‘Y’ for Yes (if applicable).

(4)         Employee Dependents (if applicable).  ‘Y’ for 
Yes or ‘N’ for No is selected for spouse, child, or other. 

(5) Employment Classification.  If any field (DOE, Atomic, 
Beryllium, Uranium, Other) is checked on the claim form 
(Form EE-1/2 prior to April 2005, Form EE-3 for April 2005 
or after), then the appropriate field(s) must contain a ‘Y’ 
for Yes on this screen.  If a field is not checked on the 
claim form, the following are acceptable: ‘-’, ‘N’.

(6) Filed dt.  The date the claimant sends Form EE-1/2.  
This is the earliest of the following:  postmark date or 
date stamp in the Resource Center or DO (but not earlier 
than July 31, 2001 for Part B or October 30, 2000 for Part 
E). The envelope must be kept with the claim form and put 
in the case file.

(7) Rcvd dt.  The actual date the DO receives Form EE-1/2, 
as shown by date stamp. 

(8) Signature dt.  The date the claimant signed Form EE-
1/2, but not earlier than October 30, 2000.

(9) Recvd RECA ind.  For the questions “Have you (or the 
deceased employee) applied for an award under Section 4 of 



the Radiation Exposure Compensation Act (RECA)?” and “Have 
you (or the deceased employee) applied for an award under 
Section 5 of the Radiation Exposure Compensation Act 
(RECA)?” the CCC selects ‘Y’ if the “YES” box is checked on 
either question, or ‘N’ if the “NO” box is checked on both 
questions. If neither box is checked, the CCC leaves the 
indicator blank.

(10)Civil lawsuit ind.  For the questions “Have you (or the 
deceased employee) filed a lawsuit seeking either money or 
medical coverage for the above claimed condition(s)?” and 
“Have you (or the deceased employee) filed any workers’ 
compensation claims in connection with the above claimed 
condition(s)?” and “Have you or another person received a 
settlement or other award in connection with a lawsuit or 
workers’ compensation claim for the above claimed 
condition?” the CCC selects ‘Y - SWC Checked Yes on Claim’ 
if the “YES" box is checked on the claim form for either 
question, or ‘N - SWC Checked No on Claim’ if the “NO” box 
is checked. If neither box is checked, the CCC leaves the 
indicator blank.

b.   Worksite.  The CCC enters all relevant worksite information 
directly from the claimant’s Form EE-3.  This includes all 
potentially covered worksites and any contractor/subcontractor 
employment that either is or could possibly be directly related to 
Department of Energy (DOE) employment.  The criterion is whether the 
CE must gather employment verification for that worksite. 

If the CCC is unsure as to whether to enter a worksite, the CCC 
references the DOE Facility List, or seeks further guidance from a 
supervisor. If the CCC determines that a worksite might be a 
contractor or subcontractor, but the DOE facility to which the 
worksite is connected is undetermined, that worksite is entered with 
the worksite ID ‘0998 - Not specific in DOE table’, and the 
contractor/ subcontractor name listed out in the ‘Notes’ field.

The following information for each worksite comes directly from Form 
EE-3:

(1)  Position Title.  This field matches the ‘Position 
Title or Mine/Mill Activity’ from Form EE-3.

(2)  Work Start Dt.  This date matches the ‘Start Date’ 
field on Form EE-3.  The CCC enters the exact date entered 
on the form, unless the date is partially written.  If the 
month or date is missing, the CCC enters ‘01/01’ as the 
placeholder.  For example, if the form shows 1969, the CCC 
enters 01/01/1969. If the date is left blank on Form EE-3, 
the CCC leaves the date blank.

(3)  Work End Dt.  This date matches the ‘End Date’ field 
on Form EE-3. The CCC enters the exact date shown on the 



form, unless the date is partially written.  If the month 
or date is missing, the CCC enters ‘12/31’ as the 
placeholder.  For example, if the form shows 1969, the CCC 
enters 12/31/1969.  If the date is left blank on Form EE-3, 
the CCC leaves the date blank in ECMS.

(4)  Note.  If the CCC enters the Worksite Desc field with 
the worksite ID for ‘0998 – Not specific in DOE table’, 
then the contractor/subcontractor name is listed out in the 
‘Notes’ field. Also, if there are several consecutive dates 
of employment at the same worksite with different 
contractors/ subcontractors, this can be entered under one 
worksite entry with the various dates and 
contractors/subcontractors listed out in the notes field.

(5)         Dosim Badge Ind.  The CCC completes this field 
with a ‘Y’ for Yes, ‘N’ for No, or leaves it blank based on 
the answer to the question “Was a dosimetry badge worn 
while employed?” on the Form EE-3.

(6)         Badge No.  If a badge number is provided on the 
Form EE-3, the CCC enters it in this field.

c.   Medical Conditions.  All reported conditions on Form EE-1/2 must 
be entered.  If there are multiple claimants on a case and they claim 
different illnesses, generally all claimed illnesses must be entered 
for all claimants.  The exception to this is when an employee files 
and then dies and the survivor claims something different or if a 
survivor specifically is not claiming an illness because he or she 
may have received a state workers’ compensation or tort settlement.  
See EEOICPA PM 1-300 as to whether medical conditions should be 
entered into ECMS B, ECMS E, or both.  The CCC looks at all the 
conditions claimed on Form EE-1 (Box 8) or Form EE-2 (Box 14) and 
matches each condition with a code from the list box in the Cond Type 
field on the Medical Condition Screen.

(1) If the claimant lists an occupational illness under 
Part B, each condition must be entered individually in the 
Cond Type field.

CODE Covered Medical Condition Types

BD Chronic Beryllium Disease

BS Beryllium Sensitivity

CN Cancer

CS Chronic Silicosis

OL Other Lung Conditions (Covered for RECA Only)

MT Metastatic Cancer (Secondary cancers)



(2)  For all cancer (‘CN’) and other lung (‘OL’) 
conditions, the CCC enters the specific type of cancer or 
lung condition reported on the claim form in the Notes 
text field.

(3) If the case is “B Only”, and the claimant lists a non-
covered condition, each non-covered condition must be 
entered individually in the Cond Type field in ECMS B.  
The CCC selects from the list box any conditions shown on 
the claim form.

For example, if the illness claimed is hearing loss, the 
CCC selects ‘HL’ from the list box in the Cond Type field 
on the Medical Condition screen.  No further explanation 
is required in the Notes Text field, since the condition 
type indicates the condition reported.

(4) The CCC selects ‘99’ (Other Condition – not in table) 
from the list box if the reported condition does not 
appear in the list box.  He or she also types the reported 
condition in the Note Text field as it appears on the 
claim form.

For example, if the condition cuts/bruises is reported on 
the claim form, the CCC selects 99 from the list box and 
in the Note section types “cuts/bruises.” 

If the claimant lists multiple non-covered conditions 
which are not in the list box, the conditions can be 
listed under one ‘99’ condition type, although each 
individual condition must be listed in the Note Text 
field.

(5)  If no condition is reported on Form EE-1/2, the CCC 
selects ‘NR’ from the list box.



CODE Non-Covered Medical Condition Types for Part B

99 Other Condition - not listed in table

AN Anemia

AS Asbestosis

BK Back or Neck problems

BT Benign Tumors, Polyps, Skin Spots

BU Burns

CL CLL (Chronic Lymphocytic Leukemia)

CT Cataracts

DI Diabetes

HF Heart Failure/ Heart Attacks/Hypertension 

HL Hearing Loss

HM Other Heavy Metal Poisoning (e.g. chromium, 
cadmium, arsenic,  lead, uranium, thorium, and 
plutonium)

MC Multiple Chemical Sensitivity

MP Mercury Poisoning 

NE Neurological Disorder 

NR No condition reported

OL Other Lung Conditions:  Bronchitis; Asthma; 
Pulmonary Edema

(Considered covered only for RECA claims)

PD COPD (Chronic Obstructive Pulmonary Disease); 
Emphysema

PK Parkinson’s Disease

PL Pre-Leukemia 

PP Pleural Plaques

PS Psychological Conditions

RN Renal Conditions (e.g. kidney failure, kidney 
stones)

TH Thyroid Conditions (e.g. Hypothyroidism)

4.   General ECMS Coding.  Each development action taken requires a 



claim status code entry.  It is necessary to enter the claim status 
code only in the specific system, B or E, to which the development 
action pertains.  

a.   Part B Only.  For these claims, all claim status coding is 
entered directly into ECMS B.

b.   Part E Only.  For these claims, all claim status coding is 
entered directly into ECMS E.

c.   Part B/E Claims, Both Active.  Where Part B and Part E are both 
still active (i.e., both are currently in development), all 
development actions (i.e., employment verification, medical or 
survivorship development) must be entered into both ECMS Part B and 
ECMS Part E if they apply to bot

For example, upon receiving a Form EE-5 back from DOE, the ‘ER’ code 
is necessary in BOTH systems.  Since the case is B/E, the code is 
entered in ECMS B and ECMS E. 

Note:  Some ECMS entries (coding for Document Acquisition Request 
(DAR), Former Worker Protection (FWP) requests, Site Exposure 
Matrices (SEM) usually pertain to Part E development and are usually 
entered in ECMS E only.  However, there are circumstances where DARs, 
FWP requests, and SEM searches are completed relevant to the 
development of the Part B case, such as placing an employee on Line 
1.  In these types of circumstances these usual E only codes can be 
entered in ECMS B.

d.   Part E/B Claims, Only One Part Active.  Where just one part is 
currently active (i.e., a final decision was issued previously under 
Part B of the claim, and the only part in development is Part E, or 
vice versa), development actions will be entered only in the system 
that corresponds to the currently active Part.  

(1) To limit the number of key strokes and ensure that 
cases are keyed to the same location and transferred at the 
same time, some information on the first screen is shared 
between ECMS B and ECMS E. Case information, in addition to 
case notes and call ups, that automatically transfer 
between the two systems include:

·                       CE

·                       CE Assign Dt

·                       Dist Office

·                       Location

·                       Location Assign Dt

·                       Employee Name and Address 
fields 

·                       Worksite fields

(2) However, when different medical conditions are claimed 



under Parts B and E, the development code is entered only 
in the relevant part.  

For example, if cancer is claimed under Parts B and E, and 
asbestosis only is claimed under Part E, and a development 
letter is sent to the claimant requesting additional 
medical evidence for the Asbestosis claim, the ‘DM’ code is 
entered in ECMS E only. 

5.   Development of a Claim.  Although the CCC enters certain data 
elements from EEOICPA forms, the CE verifies all data entered.  The 
CE is also responsible for updating all data elements throughout the 
adjudication process. 

a.   Worksite/Employment Verification.  The CE confirms that ECMS 
correctly identifies all relevant worksite information listed on the 
Form EE-3, and is responsible for updating the employment information 
throughout the claims process.

The CE keeps ECMS updated with the latest worksite information in the 
case file.  This includes updating the worksite table with any newly 
claimed or verified employment.  As employment is developed and 
verified, worksite and date information should be updated 
accordingly.  For any worksite and dates that are verified, the notes 
field must be annotated with *V as the first 2 characters to indicate 
the employment listed on that line has been verified.  Other notes 
can be entered in the notes field, but *V must be the first 2 
characters if the employment has been verified.  There could be 
multiple line items of verified employment if there are multiple 
employers and dates that are verified.  Claimed employment that is 
not verified must also be retained in a separate line item (or line 
items if there are multiple dates of employers).  If the verified 
employment is the same as the claimed employment, then only a *V 
needs entered in the notes field.  Since all claimed employment was 
verified, there would be no need for a line item to show what was 
claimed and not verified.

Upon receipt of an employment verification (e.g. DOE, Corporate 
Verifier, SSA response, Other), the CE updates the following fields 
with as much information as possible from the verifier. (Note: Each 
worksite time period could possibly be verified from multiple 
sources.  Therefore, if multiple verification sources are used to 
verify a single timeframe, be sure to enter the overall employment 
timeframe that is considered verified.)

(1)  Covered Emp Ind - This field (located on the case 
screen) must be completed by the time of the Recommended 
Decision (RD).

If the CE determines that the employee has covered 
employment under the EEOICPA, the field must be ‘Y’ for 
Yes. 



If the CE determines that the employee does not have 
covered employment, the field must be ‘N’ for No.  (As long 
as any employment is verified, this field will become ‘Y’ 
for Yes.) 

(2)  Cov Emp Start Dt and Cov Emp End Dt - This field was 
created with the assumption that employment would be 
continuous, which is not always the case.  Completion of 
this field is optional.

(3)  Worksite Desc - The worksite can be selected by 
clicking on the ‘worksite’ button and entering a DOE 
facility name in the ‘worksite description’ line and 
pressing the ‘Select’ button.  If the exact name in the 
table is unknown, enter at least the first letter of the 
facility name, and select ‘Look Up’ to see a list of 
facilities that meet the search criteria.

If the facility is listed, highlight the correct choice and 
select the ‘OK’ button.  The worksite can also be added by 
entering the worksite description number, if known, 
directly in the blank field next to the ‘worksite’ button. 

If the CE determines that an employer might be a contractor 
or subcontractor, but it is undetermined where employment 
occurred, the worksite is entered with the worksite ID 
‘0998 - Not specific in DOE table’, and the contractor/ 
subcontractor name listed out in the ‘Notes’ field.

(4)  Position Title - If the job title appears differently 
on the verification document received (e.g. DOE, Corporate 
Verifier, SSA response, Other) than it was listed on Form 
EE-3, the CE updates the field to reflect the verification 
document.

(5)  Work Start Dt - The ‘Work Start Dt’ must match the 
‘From’ or ‘Start’ date per the employer on the verification 
document received (e.g. DOE, Corporate Verifier, SSA 
response, Other).

(6)  Work End Dt - The ‘Work End Dt’ must match the ‘To’ or 
‘End’ date on the verification document received (e.g. DOE, 
Corporate Verifier, SSA response, Other). If the person is 
currently still working at the facility being verified, the 
CE enters the date the verification document was signed by 
the certifying official as the ‘To Dt’.

(7)  Note - This field is used at the CE’s discretion.  
However, if the CE identifies that the employee worked for 
either a contractor or subcontractor, the CE enters the 
contractor/subcontractor name in this field.

b.   RECA Indicator.  The RECA Indicator shows whether the Department 
of Justice (DOJ) confirmed that the claimant or deceased employee 
received benefits under the Radiation Exposure Compensation Act 



(RECA).  The RECA indicator must be entered on all EEOICPA cases.  
The CCC enters ‘Y’ for Yes or ‘N’ for No, based on what was checked 
on Form EE-1/2.  This includes RECA and non-RECA cases in all four 
DOs.

(1) The following are entered directly from Form EE-1/2:

(a)  ‘Y’ – Yes - The claimant checked the Y box(es) 
indicating that he or she or the deceased employee 
applied for an award under Section 4 or 5 of the RECA.

(b)  ‘N’ – No - The claimant checked the N box(es) 
indicating that he or she or the deceased employee did 
not apply for an award under Section 4 or 5 of the 
RECA.

(2)  If the CE determines, after reviewing the claim, that 
it may be a RECA claim filed by a uranium worker or a 
survivor of a uranium worker, the CE leaves the RECA 
Indicator (Y/N) blank, or as entered by the CCC, until 
confirmation is received from DOJ.  After a confirmation 
letter is received from DOJ, the CE inputs one of the 
following RECA Indicator codes:

(a)  ‘4’ - Used when the employee or RECA survivor is 
confirmed as a RECA Section 4 award recipient.

(b)  ‘5’ - Used when the employee or RECA survivor is 
confirmed as a RECA Section 5 award recipient.

(c)  ‘X’ - The claim is non-RECA.  The CE may enter 
the X indicator at any time to confirm his or her 
determination that the case is non-RECA.  That is, an 
X entry is not tied solely to receipt of a letter from 
DOJ that confirms non-RECA status.  The X is also used 
if there is a confirmed RECA Section 4 eligibility 
where the claimant has opted not to accept the award.

c.   State Workers’ Compensation (SWC) Indicator (EMCS E Only).  This 
field reflects what is currently known about the status of any state 
workers’ compensation claims. 

(1)     The following are entered directly from Form EE-1 
or EE-2:

(a)  ‘Y - SWC Checked Yes on Claim’ - The claimant 
checked the Yes box on Form EE-1/2, indicating that 
the employee/claimant filed a state workers’ 
compensation claim.

(b)  ‘N - SWC Checked No on Claim’ - The claimant 
checked the No box on Form EE-1/2, indicating that the 
employee/claimant has not filed a state workers’ 
compensation claim. 

(2) During development, the CE/Hearing Representative (HR) 



updates this field to reflect the current status of the 
employee/claimant’s state workers’ compensation claim. The 
State Workers’ Compensation Indicator must be entered on 
all Part E cases, even if no SWC claim was filed.  

(a)  ‘X – Confirmed No SWC Claim’ - Used when the 
employee/claimant is determined to have not filed a 
state workers’ compensation claim.

(b)  ‘R – Benefits Rec’d; Reduce Comp’ - Used when the 
employee/claimant is determined to have received 
benefits from state workers’ compensation for an 
accepted Part E medical condition where compensation 
benefits must be reduced.

(c)  ‘S – SWC; No Reduce Comp’ - Used when the 
employee/claimant is determined to have state workers’ 
compensation, but there is no reduction in benefits 
required. This code is also used in the case of a 
denied SWC claim where the employee received no 
benefits.

(d)  ‘P – SWC Pending’ - Used when the employee/ 
claimant is determined to have a state workers’ 
compensation claim that is currently pending.

(3)  Once the existence of a SWC claim is verified, the CE 
accesses the ‘SWC State’ drop-down box and selects the 
state in which the SWC claim was filed (e.g.,‘OH’ if the 
claim was filed in the State of Ohio).  

d.   SEC Description.  Completion of this field is no longer 
required.  Historically, if the employee claimed to have worked at an 
SEC worksite, the CCC or CE was to identify the worksite in the SEC 
description field. This field recorded that an SEC facility had been 
claimed, not that it had been verified.

e.   Employment Classifications. As discussed in Paragraph 3.b(5), if 
any field (DOE, Atomic, Beryllium, Uranium, Other) is checked on the 
claim form (Form EE-1/2 prior to April 2005, Form EE-3 for April 2005 
or after), then the appropriate field(s) must contain a ‘Y’ for Yes 
on this screen.  If a field is not checked on the claim form, the 
following are acceptable: ‘-’, ‘N’. 

These fields are initially completed when the case is created and 
they are NOT tied to any employment verification received back from 
any source.  

For example, if a claimant checks "Atomic Weapons Facility" on the 
claim form, this field should be changed to ‘Y’.  If it turns out the 
employee did not work at an AWE, or employment was not verified at an 
AWE, this field does not need to be updated to reflect that lack of 
employment.

However, the CE must update these fields in certain circumstances to 



reflect something other than ‘Y’, ‘-’, or ‘N’.  These circumstances 
are outlined below.

(1)  Since there is no "Subcontractor" field in ECMS, if 
the CE determines that an employee could have worked for a 
subcontractor at a DOE facility, he or she must update the 
‘DOE’ field with an ‘S’.

(a)  If Form EE-3 or another type of employment 
documentation (e.g., affidavit) shows that the 
employee worked for a private employer at a DOE 
facility (e.g., Joe’s Electric Company at Hanford), 
and the CE determines that a reasonable link exists 
between the employer (a subcontractor) and a DOE 
facility, the CE identifies the case as one with a 
subcontractor. 

To do this, the CE selects ‘S’ (a subcontractor at a 
DOE facility has been identified) from the DOE list 
box in the Employment Classifications Field, Case 
Screen.  The ‘S’ code permanently replaces the ‘Y’ 
code in the DOE list box.

(b)  After entering the ‘S’ code, the CE continues to 
develop the employment aspect of the claim to 
determine whether employment can be verified with a 
DOE subcontractor. If the CE determines that the 
employee did not work for a verified subcontractor at 
a DOE facility, the ‘S’ code remains in the DOE list 
box (Employment Classifications Field, Case Screen).

For the ‘S’ code to be used, employment with a 
subcontractor at a DOE facility need not be confirmed, 
but there must be evidence that such employment was 
claimed.

(c)  The CE enters the ‘S’ code only once regardless 
of whether the employee worked for one or multiple DOE 
subcontractors.

(2)  If the CE reviews claimed AWE employment and 
determines that the period is entirely outside of the 
weapons-related production period and either partially 
(meaning partially during the residual contamination period 
and partially after the residual contamination/ non-covered 
period) or entirely during the site’s period of residual 
radioactive contamination, the CE enters an ‘R’ into the 
AWE worksite indicator field.  The ‘R’ represents that 
employment at an AWE site is qualifying solely on the basis 
of residual contamination. 

This code has not always been in existence and must be 
backfilled for prior claims as encountered. If employment 
at multiple AWE sites is claimed and at site’s qualifying 



employment is solely due to residual radiation, utilize the 
‘R’ code.

f.   Claim Status History Coding.  Generally, for every development 
action taken by the CE, there is a corresponding claim status history 
code to document that action.  And for every claim status code, there 
must be corresponding file documentation.  See Paragraph 6 below for 
detailed instructions for claim status history coding.

g.   Coding Actions Taken by RC.  Where the claim was filed at the 
RC, the RC prepares a memorandum accompanying all submissions of 
claim materials to the DO/CE2 Unit for case create.  The memo 
chronologically outlines RC actions.  The CE reviews the memo and 
enters the proper coding into ECMS to correspond with the date of 
occurrence in the RC.  No coding is done at the RC.

(1)  The CE deletes the ‘UN’ code upon entry of the code 
indicating a RC action took place on a date prior to the 
case create date, since all RC actions must be entered into 
ECMS corresponding with the actual date upon which they 
took place.

(2)  The CE enters the ‘OR’ claim status code to correspond 
with the date on which the ORISE search took place at the 
RC. The ECMS status effective date is the date the RC 
searched ORISE.  The code is entered whether the ORISE 
search confirms employment or not.

(3)  The CE enters the ‘ES’ and/or ‘CS’     claim status   
code(s) with a status effective date of the date on which 
such action(s) was taken in the RC.  If the CE enters an 
‘ES’, he or she then enters the appropriate reason code 
from the drop down menu, which includes the Operations 
Center and that Form EE-5 was sent [e.g., ‘AL5 – 
Albuquerque Operations Office (EE-5)’]

(4)  The CE enters the ‘DO’     claim status code  , and selects 
the reason code ‘OH - Occupational History’ with a status 
effective date of the date on which the occupational 
history questionnaire (OHQ) was completed by the RC as 
noted on the RC memo to the DO. (This applies to completion 
of OHQs from follow-ups and reworks, discussed below, as 
well.)

The CE should also “close out” the OHQ assignment (or 
follow-up or rework) in this manner if the RC attempted to 
complete the OHQ, but was unsuccessful because the claimant 
could not be reached or refused to complete it.  The status 
effective date in this type of situation is the date of the 
RC memo to the DO/CE2 Unit explaining why the OHQ could not 
be completed.

Note:  If the OHQ is completed by an authorized rep, it is 
not valid and should not be coded as completed in ECMS.



(5)  The CE enters the ‘RC – Resource Center’ claim status 
code when making assignments to the RC on identified 
existing cases in ECMS that require occupational history 
development.  The CE selects the appropriate reason code 
from the drop down menu to reflect the appropriate type of 
assignment to the RC:

(a)  ‘AS’ – Assignment – This reason code is selected 
when an initial assignment for an OHQ is made to the 
RC.  For example, a claim is filed with the DO instead 
of the RC and the OHQ needs to be completed. The 
status effective date is the date of the DO memo to 
the RC outlining the assignment task.

(b)  ‘FW’ - Follow-up – This reason code is selected 
when the DO/CE2 Unit identifies a need for a follow-up 
interview because of issues that arise out of 
development.  The status effective date is the date of 
the DO/CE2 Unit memo to the RC outlining the follow-up 
task.

(c) ‘RK’ – Rework – This reason code is selected when 
an error is found in the final product from the RC. 
Reworks are not generated out of an issue identified 
by the DO as an area in need of additional 
development, but arise when the CE identifies a 
deficiency (i.e., incomplete or inaccurate data).

The status effective date is the date of the DO/CE2 
Unit’s memo to the RC outlining the rework task.

h.   Employee Medical Condition.  The CCC enters information directly 
from the claimant’s Form EE-1 or EE-2. The CE updates ECMS with 
additional medical information as it is received, including new, 
relevant medical conditions that are reported or discovered during 
development of the case. The CE is responsible for updating ECMS with 
the latest medical information in the case file. 

ECMS requires entry for each employee’s medical condition(s) for each 
claimant.  For multiple claimants, the CCC enters and the CE updates 
all medical conditions claimed for each claimant.  [Note: the CE 
enters and updates any new medical conditions identified for data 
entry while in the development process.]

(1)  Reported Ind - If the claimant reported the medical 
condition on Form EE-1 or Form EE-2, this field will be 
‘Y’, for Yes.  If the CE discovers another medical 
condition that needs to be developed, the CE enters the new 
medical condition with the ‘Reported Ind’ field as ‘N’, for 
No.

(2)  Cond type - The CE verifies the accuracy of the 
information entered by the CCC and makes changes as needed. 
 Every condition claimed is entered as a medical condition 



for each claimant.  Even if claimants claim different 
medical conditions, and they all pertain to the employee, 
each must be entered for each claim into ECMS B and/or E.

For example, if there are two child claimants, C1 and C2, 
where C1 claims lung cancer and C2 claims prostate cancer, 
both C1 and C2’s claim screens would reflect both lung and 
prostate cancer. 

The CE updates the Condition Type field on the Medical 
Condition screen as new conditions are reported or 
discovered (possible work-related or covered conditions 
only, as well as all secondary cancers) during case 
development.  The CE enters these updates as they occur.

(3)  Diagnosis dt - The claimant might list a diagnosis 
date on Form EE-1 or EE-2, and if so, the CCC enters the 
date.  However, this date is not always accurate, and the 
CE must confirm the date through the medical evidence.  The 
diagnosis date is considered the earliest date of any test, 
pathology or doctor’s report evident in the case file 
referring to the diagnosis of the covered condition.

(4)  ICD9 - The ICD9 can be selected by either clicking on 
the ‘ICD9’ button and entering a medical condition (or just 
alpha characters) in the ‘V14 ICD9 description’ line, and 
pressing select, or entering the ICD9 number directly in 
the blank field next to the ‘ICD9’ button. 

This field is required for all conditions where the case 
file is being sent to NIOSH, and for all conditions that 
are ‘Accepted’.  An ICD9 is not required for non-covered 
conditions in ECMS B, or for medical conditions that are 
‘Denied’ (unless the case was sent to NIOSH) or ‘Reported’.

(5)  Note - This field is used at the CE’s discretion.  
However, if the employee has a condition not specifically 
listed in the ‘cond type’ field, so the condition type is 
‘99-Other (Not Listed)’, the CE enters (or assures that the 
CCC entered) the medical condition claimed in this field.

(6)  Cond status - This status code represents the outcome 
of each claimed medical condition at the time of the 
decision.  Generally, this is coded at time of recommended 
decision.  However there are some exceptions, such as when 
the DO or CE2 Unit renders a decision on a consequential 
injury or inputs a prior approval for medical bill 
payments.  Another exception would be if the decision on a 
medical condition is remanded, reversed, or vacated. 

(a) Using the ‘R’ status code: In the creation of a 
medical condition entry or in the adjudication of a 
claim, the medical cond status list box in the Medical 
Condition screen will default to an ‘R’ status code.  



The ‘R’ status code equals what is ‘Reported’ by the 
claimant, usually on Form EE-1 or EE-2. 
The medical condition status will remain ‘R’ until a 
recommended decision is rendered on that condition.  
Essentially, ‘R’ equals pending adjudication. So, if a 
decision is issued that defers a decision on a medical 
condition, that condition’s medical condition status 
will remain in an ‘R’ status. 
If the decision on a medical condition is remanded or 
vacated, its medical condition status should be 
changed back to ‘R’ until a new recommended decision 
is issued.
(b)  When a recommended decision is issued that 
accepts a medical condition, the medical condition 
status for that condition is changed from an ‘R’ 
(Reported) to an ‘A’ (Accepted).  An ‘A’ code 
indicates that medical benefits associated with that 
condition should be paid for an employee claimant or 
that a survivor is eligible for benefits related to 
the employee’s development of that condition.  The 
DO/CE2 Unit can also enter ‘A’ to award medical 
benefits for consequential injuries or for bills to be 
paid on prior approvals. 
Note that for employee cases, use of the ‘A’ code 
alone will not create an eligibility file for medical 
benefits.  All of the coding discussed in Paragraph 2 
of Chapter 2-2100, including a final decision code to 
accept, must be completed before medical bills will be 
payable.  The FAB must ensure the associated medical 
coding is correct. 
(c)         When a recommended decision is issued that 
denies a medical condition, the medical condition 
status is changed from an ‘R’ to a ‘D’ (Deny).  A ‘D’ 
code is used any time a condition is being denied, 
whether the denial is for insufficient medical 
evidence, inability to establish causation, lack of 
covered employment, or ineligibility of the survivor.  
If the condition is not being accepted or a decision 
on that condition is not being deferred, it is denied.
(d)         When a claim for a condition is withdrawn, 
the associated medical condition field(s) must be 
deleted, a note entered into ECMS case notes, and the 
file documented.  If it is the only claimed condition, 
the claim can be administratively closed.
(e)         When a case is known to be affected by a 
surplus where the employee’s medical bill payment must 
be suspended until the surplus is absorbed, the FAB 
representative changes the affected medical condition 
from an ‘A’ to an ‘O’ (Offset) status.  This prevents 



medical bills from being paid related to that 
condition until the surplus is absorbed and the ‘O’ 
status is changed back to an ‘A’.  The remaining 
medical related coding for offset cases is the same as 
outlined in this chapter.  

(7)  Status effect dt - This field defaults to blank 
whenever a condition is entered on the medical condition 
screen.  This field must be changed for all ‘A’ medical 
conditions.  The ‘status effect dt’ is equal to the ‘filed 
dt’ for all claimed conditions.  This field is required for 
all employee and survivor claims on accepted medical 
conditions.

For consequential illnesses that are being accepted, the 
status effective date is equal to the filing date of the 
underlying accepted condition.

(a) For multiple survivor claims, ECMS does not allow 
a status effective date earlier than the claim filing 
date.  The CE enters each survivor’s own claim filing 
date. This field is only required for Accepted medical 
conditions.

(b) For all medical conditions with the medical status 
condition of ‘R’ or ‘D’, no date is necessary.  [In 
earlier versions, ECMS used to default this field to 
the current date.  It is not considered an error if 
there is a date entered for conditions of the ‘R’ or 
‘D’ status.]

(8)  Elig end dt - This field remains blank unless there is 
an actual end date to the eligibility of medical benefits.  
The ‘Elig end dt’ must be filled in when a condition is ‘A’ 
and the case file has a recommended or final decision to 
accept, and the CE is aware of an end date for medical 
benefits.  This happens when an employee files a claim for 
benefits and then dies during or after adjudication, and 
some medical bills will be covered prior to death, or a 
consequential illness is only acceptable over a period of 
time, or for prior approvals that should be paid for a 
specific day or period of time.  Otherwise, the field 
remains blank.

(9)  PoC (Probability of Causation) - After the CE runs the 
National Institute for Occupational Safety and Health 
(NIOSH) Interactive RadioEpidemiological Program (IREP), 
the results of the ‘PoC’ are entered.  [If the case is a 
B/E case, the PoC (and date and version of IREP) is entered 
into ECMS B and ECMS E.]

For a single cancer, the total from the ‘99th Percentile’ 
line is entered in this field.  For multiple cancers, the 
CE runs each primary cancer ‘Probability of Causation for 



Multiple Primary Cancers’.  The grand total, under ‘Result: 
Total PC’, is entered for PoC for each cancer included.  

For every cancer included on the NIOSH Referral Summary 
Document (including any Amended NRSD), a PoC is required in 
that medical condition’s PoC field, even if an IREP is not 
run for that particular cancer.

For example, if three primary cancers are sent to NIOSH, 
and the dose reconstruction includes an IREP for only one 
cancer since the PoC is already over 50%, the total result 
is entered for all cancers sent to NIOSH. 

If there are additional metastatic cancers that are not 
sent to NIOSH, the PoC result is not entered in ECMS for 
these cancers.  The med cond status, however, must be 
updated to ‘A’ or ‘D’ based on the result of the dose 
reconstruction.

(10) PoC dt - The PoC date is the date the NIOSH-IREP is 
run in the DO/CE2 Unit, as reflected on the NIOSH IREP 
Probability of Causation Results printout.

(11) IREP version - The CE takes the NIOSH-IREP version 
directly from the CDC/NIOSH website.  For example, the IREP 
heading states, ‘Interactive RadioEpidemiological Program, 
NIOSH-IREP v5.2’.  The actual IREP version is ‘5.2’.  The 
CE enters 5.2 in this field. The version is also listed on 
the NIOSH IREP Probability of Causation Results printout.  
For CLL cancer-only, where no IREP is run, the CE enters 
‘N/A’ in this field.

i.   Medical Exceptions for ECMS Coding. There are two exceptions to 
the above coding requirements.  One occurs when an employee files a 
claim and dies prior to an acceptance, and the other occurs when the 
CE must set up payment options for medical appointments, consultants 
and records before the case is accepted.

(1)  Since ECMS was set up to download medical information 
from employee claims to the eligibility file that is used 
by the bill processing agent, the employee’s claim needs to 
be updated with certain data to allow for payment of 
medical bills between the employee’s filing date and date 
of death, even though the final decision to award those 
benefits is coded on the survivor’s claim.

To ensure that data is properly downloaded for medical 
benefits, the CE must ensure the following is completed on 
the employee’s claim prior to entering the final decision 
code on the survivor’s claim:

(a)  Enter the employee’s date of death on the case 
screen.

(b)  Enter the ‘C3’ claim status code, with a status 



effective date of the date when the Resource Center, 
DO/CE2 Unit, or FAB was notified of the death (i.e., 
phone call, letter), whichever is earlier.

(c) For ALL accepted medical conditions on the case, 
the CE enters or updates the following information for 
the employee claim:

(i)  Correct medical condition type.

(ii) Correct ICD-9 of the condition.

(iii)Med cond status of ‘A’ (for accepted).  

(iv) Status effective date, which is the 
employee’s claim filing date.

(v)  Eligibility end date, which is the 
employee’s actual date of death.

(2)  When a case is referred to a District Medical 
Consultant (DMC), sent out for a second opinion, or 
approved for payment of fees for the release of medical 
records to DOL, the CE uses ECMS to set up the ‘prior 
approval’ process through the medical bill processing 
contractor.  The CE enters the prior approval as if 
entering a new medical condition.  The following fields are 
required:

(a)  cond type – Select ‘PA’, for prior approval

(b)  ICD-9 code – See chapter 2-0800 for the 
appropriate ICD-9 code to enter in different 
situations.  

(c)  status effective date - Enter the date of the 
medical exam for second opinions, or the date of 
referral for DMC or authorization for medical records.

(d)  eligibility end date - Enter the date of the 
medical exam for second opinions, or the date of the 
DMC’s response or medical records are date-stamped as 
received in the DO.

(e)  medical condition status – Change the medical 
condition status to ‘A’.

j.   Payee Information.  The CCC enters information directly from the 
claimant’s Form EE-1 or EE-2.  

(1)  Change of Address and/or Phone Number - If address 
changes are documented, the CE forwards that information to 
the PCA (Payee Change Assistant) to update ECMS.  The CE 
updates ECMS with any changes to the claimant’s telephone 
number.  

(2)  Eligibility Ind – This field identifies whether or not 
a claimant is eligible for compensation, either in the form 



of a lump sum payment or medical benefits. This field 
defaults to ‘N’, for No, and the CE updates the 
‘Eligibility Ind’ only if a case is in posture for a 
Recommended Accept decision.  The ‘Eligibility Ind’ is then 
changed to ‘Y’, for Yes.  During adjudication, and if the 
case is in posture for a Recommended Denial decision, the 
indicator remains ‘N’, for No.

6.   Claim Status History Coding.  Generally, for every development 
action the CE takes, there is a corresponding claim status history 
code to document that action.  And, for every claim status code, 
there must be corresponding file documentation. 

Only development actions taken on that particular claim are to be 
entered for a claimant.  For example, any employment action codes to 
DOE, Corporate Verifiers, or SSA are related to all claims in the 
case, and are entered for each claimant.  However, if individual 
development actions are related to a particular claimant(s) only, 
then the claim status codes are entered for the applicable 
claimant(s) only. 

Note: Telephone calls recorded in the Telephone Management System 
(TMS) do not qualify as actions that require a claim status code 
(except for telephone calls to a corporate verifier, see ‘DE’ and 
‘CS’ coding, discussed in this chapter).

If, for example, the CE telephones the claimant and asks for medical 
documentation, that is not considered the development action.  The CE 
follows up in writing for any requested information sought over the 
telephone.  For the letter documenting the requested information, the 
CE enters the appropriate claim status coding. The following are the 
current claim status codes, organized by action type:

a.   Development Action Codes.  When selecting which code to enter, 
the development code is to be as specific as possible to the 
corresponding action.  If there are multiple issues included in one 
letter, select the development code that best fits the overall 
content.

For example, if a single letter requests both medical ‘DM’ and 
survivor ‘DO’ information, the CE would select ‘DO’ because it 
represents the contents of the letter better than ‘DM’, which would 
exclude the survivorship development.  Only one code is to be 
entered, since the development was done in one letter.  

Since every development action requires a development code, if two 
actions are taken on the same date, such as requesting medical 
information from the claimant and sending a NIOSH smoking history 
questionnaire, these are different actions.  The development letter 
is coded ‘DM’, while the NIOSH smoking history questionnaire is coded 
‘DO.’  Even though they might be mailed in the same envelope, they 
are still considered separate actions.

Only development actions pertinent to the adjudication of the claim 



require a code.  Items such as acknowledgement letters do not require 
a code.

(1) DB - ‘Developing Both Medical and Employment’- For 
development that includes both medical and employment, the 
CE enters the ‘DB’ code.  This could be either one 
development action that includes both medical and 
employment, or two separate actions, one for medical and 
one for employment, but completed on the same date. 

This should not include initial employment verification 
requests or follow-up on employment verification to DOE, 
SSA, CPWR, or a corporate verifier. [All initial requests 
require use of the ‘ES’, ‘CS’, ‘SS’, or ‘US’ code with the 
appropriate reason code, and follow-up to the various 
employment verification sources requires use of the ‘DE’ 
code with the appropriate reason code.] 

The status effective date is the date of the letter.

(2)  DE - ‘Developing Employment’ - When developing initial 
or follow-up employment directly with the claimant, 
searching the subcontractor database, or as a follow-up to 
DOE (for DARs or EE-5s), a corporate verifier, CPWR, or the 
SSA, the CE enters the ‘DE’ (Developing Employment) claim 
status code.

The status effective date of the ‘DE’ code is either the 
date of the letter to the claimant, the date the 
subcontractor database is searched, or the date of the 
follow-up action to the employment verifier.  ‘DE’ is not 
used for initial development to employment verifiers 
(except for the CPWR database search), only follow-up.  

Certain verifiers (e.g. corporate verifiers, SSA) have 
asked to be contacted by telephone. The printout of the 
telephone call will serve to document the development 
action for those.  The CE enters the ‘DE’ with the status 
effective date of the telephone call.  Verification will 
still need to be in writing.

Upon entry of the ‘DE’ code, the CE selects a specific 
reason code from the ‘reason cd’ field.  This field is a 
drop-down box that corresponds with the ‘DE’ claim status 
code.  Included in the reason cd field are both the full 
reason for the ‘DE’ code and a two-character code 
representing each option. The reason codes available for 
the ‘DE’ claim status code are:

(a) Follow-up Letter to Claimant/Other(s) - ‘LE’ - 
Used for initial or follow-up letters mailed directly 
to the claimant or other entity (for miscellaneous 
employment issues, such as affidavits or subcontractor 
issues) when asking for employment clarification or 



information.

(b) Follow-up to DOE - ‘DE’ - Used exclusively for 
follow-up to the DOE for employment verification (EE-
5).

(c) Follow-up to Corporate Verifier -‘CS’ - Used 
exclusively for follow-up to a Corporate Verifier.  

(d) Follow-up to CPWR – ‘US’ - Used exclusively for 
follow-up to CPWR.

(e) Follow-up to SSA – ‘SS’ - Used exclusively for 
follow-up to the SSA.

(f)         Document Acquisition Request – ‘DAR’ – 
Used for DAR second requests.

(g)         CPWR Subcontractor Database Searched – 
‘CD’ – Used when the CPWR subcontractor database is 
searched.

(3)  DJ - ‘Developing Department of Justice’ – 
Deactivated.  This code was used when a letter was sent to 
the DOJ requesting Section 5 award status, but it has been 
deactivated.  

(4)  DM - ‘Developing Medical’ - For any medical 
development the CE enters the ‘DM’ code, whether or not 
there is a claimed covered condition.  If the CE sends a 
letter to the claimant stating that no covered condition 
was claimed, or if a covered condition is claimed and more 
medical evidence is sought, either from the claimant or a 
physician/hospital, the ‘DM’ code is used.  This includes 
any initial development and/or follow-up. 

The status effective date is the date of the development 
action. Upon entry of the ‘DM’ code, the CE has the option 
to select a reason code.

A reason code is not required for general medical 
development as listed above.  However, there are two types 
of specific medical development letters that do require a 
reason code.  The reason codes available for the ‘DM’ claim 
status code are as follows:

(a)  DMB - Deny Specific Medical Benefits on Accepted 
Conditions – This reason code must be selected when an 
initial letter is sent to deny a specifically 
requested medical benefit (that is not currently being 
paid) on an accepted condition.  

For example, a claimant requests a vehicle 
modification, but it is deemed “not medically 
necessary,” and the request is denied.  If the 
claimant challenges the decision, a more formal 



decision is required (see the decision coding section 
in Chapter 2-2100.)

(b) RMB – Reduce Medical Benefits on Accepted 
Condition – This reason code must be selected when an 
decision is made to reduce a medical benefit that is 
currently being paid for an accepted condition.

For example, an employee was receiving home health 
care, but upon further evaluation, it is determined 
that the in-home health care is unnecessary and will 
no longer be a covered medical expense. If the 
claimant challenges the decision, a more formal 
decision is required (see the decision coding section 
in Chapter 2-2100.)

(5)  DO - ‘Developing Other’- When sending an initial or 
follow-up letter that does not solely address medical or 
employment issues, but includes some other development 
action (e.g., survivorship), or when sending initial or 
follow-up NIOSH questionnaires, the CE enters the ‘DO’ code 
with no associated reason code. 

The status effective date is the date of the development 
letter.  More specific development actions can be captured 
by selecting one of the following from the corresponding 
reason code drop down menu:

(a) OH – ‘Occupational History’ (E only) - Selected to 
reflect that an OHQ was completed or attempted.  

(b) IM – ‘Impairment’ (E only) - Selected when letter 
developing impairment is sent.

(c) TD – ‘Toxic Exposure Development’ (E only) – 
Selected when a letter developing toxic exposure is 
sent.

(d) WL – ‘Wage Loss’ (E only) - Selected when a letter 
developing wage loss is sent.

(e) WI – ‘Wage Loss and Impairment’ (E only) – 
Selected when a letter developing wage loss and 
impairment is sent.

(f) E12 – ‘EN/EE-12 Sent’ (E only) – Form EN/EE-12 
Sent.

(g) E10 – ‘EN/EE-10 Sent’ (E only) – Form EN/EE-10 
Sent.

(6)  ‘SM’ – Site Exposure Matrix (SEM) Searched – The CE 
enters this code into the claim status history when 
searching SEM for the first time.  No coding is required 
for additional SEM searches unless SEM is consulted to 
develop causation for another claimed condition at another 



time. 

Regardless of the outcome of the SEM search, the CE places 
the search results in the case file to show that the search 
was conducted.  The status effective date of the code is 
the date of the search, as reflected on the bottom right 
hand corner of the SEM printout. 

b.   Medical Action Codes.

(1)  MS - ‘Sent to Medical Consultant’ - When a CE 
identifies a case for referral to a District Medical 
Consultant (DMC) or medical expert, the Medical Scheduler 
prepares the file for mailing.  If the Medical Scheduler 
has claim status coding capability, he or she must enter 
the ‘MS’ code into ECMS.  Otherwise, the Medical Scheduler 
must notify the CE once the package is mailed to the 
medical specialist so the CE can enter the ‘MS’ code. 

The status effective date for the ‘MS’ code is the date of 
the cover letter of the referral package to the DMC.  When 
entering the ‘MS’ code, the CE must select the appropriate 
reason code that describes the subject matter of the 
request. 

The reason codes available are: 

(a)  Impairment (E only)- ‘IM’ - Used for a referral 
related to an impairment evaluation.

(b)  Causation (E only)- ‘CA’ - Used for a referral 
related to establishing causation.

(c)  Medical Condition Referral - ‘MC’ - Used for a 
referral related to establishing a claimed illness. 

(d)  Wage Loss (E only) – ‘WL’ – Used for a referral 
related to establishing wage loss.

(e)  Other/Referred for Multiple Issues – ‘OT’ – Used 
for a referral encompassing several different reasons 
or any reason not listed above.

(2)  MR - ‘Received Back from Medical Consultant’ - Upon 
completion of the review, the DMC returns the narrative 
report and the completed HCFA-1500 to the CE within 30 days 
of the referral.  Upon receipt of the narrative report and 
the bill, the CE enters the code ‘MR’. 

The status effective date for the ‘MR’ code is the date the 
report from the DMC is stamped “received” by the DO.  If 
the report received is insufficient, the CE should not code 
the MR code until a corrected report is received.  When 
entering the ‘MR’ code, the CE must select the appropriate 
reason code that describes the subject matter of the 
response.  The reason codes available are: 



(a)  Impairment (E only)- ‘IM’ - Used for a response 
related to an impairment evaluation.

(b)  Causation (E only)- ‘CA’ - Used for a response 
related to establishing  causation.

(c)  Medical Condition Referral - ‘MC’ - Used for a 
response related to establishing a claimed illness. 

(d)  Wage Loss (E only) – ‘WL’ – Used for a response 
related to establishing wage loss.

(e)  Other/Referred for Multiple Issues – ‘OT’ – Used 
for a response encompassing several different referral 
reasons or any reason not listed above.

(3)  2S - ‘Sent for 2  nd   Opinion’  - When a CE identifies a 
case requiring a medical second opinion, the Medical 
Scheduler prepares the documentation for mailing.  If the 
Medical Scheduler has claim status coding capability, he or 
she must enter the ‘2S’ code into ECMS.  Otherwise, the 
Medical Scheduler must notify the CE once the package is 
mailed to the medical specialist so the CE can enter the 
‘2S’ code.  

The status effective date for the ‘2S’ code is the date of 
the cover letter of the referral package.  When coding the 
‘2S’ code, the CE must select the reason code that 
describes the subject matter of the request.  The reason 
codes available are listed below: 

(a) Impairment (E only)- ‘IM’ - Used for a second 
opinion examination in support of impairment.

(b) Causation (E only)- ‘CA’ - Used for a second 
opinion examination in support of causation.

(c) Medical Condition Referral - ‘MC’ - Used for a 
second opinion examination in support of establishing 
a claimed illness. 

(d) Wage Loss (E only) – ‘WL’ – Used for a second 
opinion examination in support of establishing wage 
loss.

(e) Other/Referred for Multiple Issues – ‘OT’ – Used 
for a second opinion examination encompassing several 
different referral reasons or any reason not listed 
above.

(4)  2R - ‘Received 2  nd   Opinion’   - Once the CE receives the 
medical narrative from the second opinion specialist and 
determines that it adequately addresses the CE’s questions, 
the CE enters the ‘2R’ code.

The status effective date for the ‘2R’ is the date the 
medical narrative is date-stamped in the DO. When entering 



the ‘2R’ code, the CE must select the reason code that 
describes the subject matter of the response.  The reason 
codes available are: 

(a) Impairment (E only)- ‘IM’ - Used for a response 
related to a second opinion examination in support of 
impairment.

(b) Causation (E only)- ‘CA’ - Used for a response 
related to a second opinion examination in support of 
causation.

(c) Medical Condition Referral - ‘MC’ - Used for a 
response related to a 2nd opinion examination in 
support of establishing a claimed illness. 

(c) Wage Loss (E only) – ‘WL’ – Used for a response 
related to a second opinion examination in support of 
establishing wage loss.

(e) Other/Referred for Multiple Issues - ‘OT’ – Used 
for a response related to a second opinion examination 
encompassing several different referral reasons or any 
reason not listed above.

c.   Employment Action Codes.

(1)  CS - ‘Employment Verification Request Sent to a 
Corporate Verifier’ - When an initial employment 
verification request is sent to a corporate verifier, the 
CE enters the ‘CS’ code.  A ‘CS’ code is entered for each 
initial request.  If the CE sends requests to two different 
corporate verifiers, then the CE enters two ‘CS’ codes. 

The status effective date is the date of the letter to the 
corporate verifier.  If the request is faxed, it is the 
date the fax was sent.  (When the CE follows up on the 
initial request, no ‘CS’ claim status code is entered; 
rather, the CE enters the ‘DE’ claim status code with the 
‘CS’ reason code.)  

Certain corporate verifiers have asked to be contacted by 
telephone.  For those verifiers, the printout of the 
telephone call serves to document the development action.  
The CE enters the ‘CS’ with the status effective date of 
the telephone call.

(2)  CR - ‘Complete Employment Verification Received from a 
Corporate Verifier’ - The CE uses the ‘CR’ code only when 
the response from the corporate verifier is sufficient to 
establish that all information available has been 
provided.  Such a response may address all of the claimed 
employment, or it may address some or none of the 
employment, if the corporate verifier notes that no other 
information is available.  Such a response may also state 



that the corporate verifier has no employment records for 
the individual. 

The status effective date of the ‘CR’ code is the date the 
DO/CE2 Unit received the response, i.e., the date the 
written response is received. 

The ‘CR’ code is NOT used when a follow-up to the corporate 
verifier is required because the response is returned 
blank, the information provided is confusing or incomplete, 
or the response does not indicate which period of 
employment is or is not verified.

(3)  EC - ‘Employment Verification Process Complete’ -  
When multiple "sent" codes (‘ES’,‘CS’) exist, and the CE 
receives a single response that confirms all outstanding 
employment dates, the claim is coded ‘EC’.  The ‘EC’ code 
signifies that a response has been received that fully 
addresses the employment issue and that further employment 
development is unnecessary. 

The CE also uses the ‘EC’ code when issuing RDs to deny 
benefits if he or she determines that further development 
of the employment verification issue is unnecessary, since 
other evidence (or lack thereof) will result in a 
recommended denial.  Only one ‘EC’ code is used no matter 
how many outstanding "sent" codes are in ECMS.

Whenever an ‘EC’ code is entered into ECMS, the CE 
completes the EC Code Justification Memo (Exhibit 1) for 
the case file.  The status effective date of the ‘EC’ code 
is the date of the EC Code Justification Memo. 

(4)  ES - ‘Employment Verification Sent to DOE’- This code 
is used when a Form EE-5 is sent to the DOE, when a 
Document Acquisition Request (DAR) is made, or when the 
initial contact letter is sent to DOJ requesting employment 
verification/RECA award status. 

When an employment information request is sent to the DOE 
or DOJ, the CE enters the ‘ES’ code.  An ‘ES’ code is 
entered for each initial request sent to a DOE Operations 
Center or DOJ.  If the request is sent to two different 
Operations Centers, then the CE enters two ‘ES’ codes. 

The status effective date is the date the request is made.  
(When the CE follows up on the initial request, no ‘ES’ 
claim status code is entered; rather, the CE enters the 
‘DE’ claim status code with the appropriate reason code.  
For follow-up to DOJ if no response has been received, the 
CE enters a ‘DO’ code with corresponding case note).  

(a)  For EE-5 (or DOJ) employment verification 
requests, the CE selects the DOE Operations Center and 
notes the sending of a Form EE-5 from the ‘reason cd’ 



field that corresponds with the ‘ES’ claim status code 
being recorded.  The three-character code and the DOE 
Operations Center to which the Form EE-5 is sent are 
included on the same line, so only one selection will 
be made from the drop-down box.

For example, if Form EE-5 is sent to the Chicago 
Operations Center, the CE selects ‘CH5 – Chicago 
Operations Center (EE-5)’ from the ‘reason cd’ drop-
down menu.  For the initial contact letter sent to DOJ 
requesting employment verification/ RECA award status, 
the CE selects ‘RE5 - RECA employment (EE-5)’ from the 
‘reason cd’ drop-down menu.   

Note:  If a CE sends one Form EE-5 to one Operations 
Center, and that Operations Center sends a copy of 
Form EE-5 to more than one facility for response, the 
CE enters one ‘ES’ code for the appropriate Operations 
Center.

(b)  For DARs, the CE selects the appropriate reason 
code from the drop down menu that reflects that a DAR 
was sent, as well as where it was sent (e.g., ‘ALD – 
Albuquerque Operations Office (DAR]’). The ‘ES’ code 
is equipped with drop down boxes that include a 
breakdown of DOE Operations Centers for DAR 
submissions sent to DOE.  The CE selects the proper 
DOE Operations Center from the drop down box when 
submitting the DAR package.

The ECMS status effective date of the code is the date 
reflected on the DAR request form.

DARs can also be made to the DOJ on RECA cases.  In these 
types of cases, the CE will select the reason code ‘RED – 
RECA Employment (DAR)’.

(5)  ER - ‘Employment Verification Received from the DOE’ - 
The CE uses the ‘ER’ code when the DAR response is 
received, when the DOJ response is received, or when Form 
EE-5 from DOE is sufficient to establish that all the 
information available has been provided (i.e., the response 
addresses all of the claimed employment; addresses some, or 
none, of the employment, if DOE notes that they have no 
other information; or states that DOE has no employment 
records for that individual.) 

The ‘ER’ date is the date the response is date-stamped in 
the DO. The ‘ER’ code is NOT used if Form EE-5 is returned 
blank, or the information provided is confusing or 
incomplete, or the response does not indicate which period 
of employment is or is not verified.  

(a)  For EE-5 (or DOJ employment/award) responses, the 



CE selects the DOE Operations Center from which a Form 
EE-5 was received from the ‘reason cd’ field that 
corresponds with the ‘ER’ claim status code being 
recorded.  The three-character code and the DOE 
Operations Center from which Form EE-5 is returned 
included on the same line, so only one selection will 
be made from the drop-down box.

Example 1: If Form EE-5 is returned from the Chicago 
Operations Center, the CE selects ‘CH5 – Chicago 
Operations Center (EE-5)’ from the ‘reason cd’ drop-
down menu.  The CE enters an ‘ER’ for each Form EE-5 
received from the Operations Center(s).  

Example 2:  If the CE receives one Form EE-5 from the 
Richland Operations Office and another from the Ohio 
Field Office, the CE enters the ‘ER’ code with reason 
code ‘RI5-Richland Operations Office (EE-5)’ for 
Richland, and a separate ‘ER’ code with reason code 
‘OF5-Ohio Field Office (EE-5)’ for the Ohio Field 
Office.

If a CE sends one Form EE-5 to one Operations Center, 
and that Operations Center sends a copy of Form EE-5 
to more than one facility for response, the CE enters 
one ‘ES’ code for the appropriate Operations Center. 

Where DOE notifies the CE as to how many copies the 
Operations Center sent to the facilities (oftentimes 
Oak Ridge Operations Office), or when the CE is aware 
that multiple Forms EE-5 are expected from that 
original inquiry, the CE enters the corresponding ‘ER’ 
code only after all anticipated EE-5 forms are 
returned.  

Note:  If an unsolicited Form EE-5 is received after a 
documented Form EE-5 was already received and for 
which an ‘ER’ was previously entered, the additional 
Form EE-5 must also be documented in ECMS as a new 
‘ER’ if Form EE-5 contains additional/new information. 
 This means that entries of ‘ES’, ‘ER’, ‘ER’ may 
potentially appear in ECMS. This is acceptable since 
DOE may send out follow-up Form EE-5 documents which 
could further clarify employment verification. 

When the DOJ response regarding employment 
verification/RECA award status is received, the CE 
selects ‘RE5 - RECA employment (EE-5)’ from the 
‘reason cd’ drop-down menu.   

(b) For DAR responses, the CE selects the appropriate 
reason code from the drop down menu (described above), 
[e.g., ‘ALD – Albuquerque Operations Office (DAR)’] to 



show that the DAR response was received and to denote 
which DOE Operations Center responded.  For DAR 
responses from the DOJ, the CE will select the reason 
code ‘RED – RECA Employment (DAR)’.  

(6)  OR - ‘ORISE Employment Evidence Received’ - When a 
claim is initially reviewed, if it is determined that a 
request for employment verification is appropriate, and the 
employee worked at one of the facilities on the ORISE list, 
the CE searches the ORISE database.

Regardless of whether the information from the ORISE 
database addresses all, part or none of the employment 
data, the CE enters the ‘OR’ status code, with the status 
effective date as the date on the printout of the results 
of the ORISE database search.  

(7)  SS - ‘Employment Verification Request Sent to Social 
Security’ - When an employment verification request(Form 
SSA-581) is sent to the Social Security Administration 
(SSA), the CE enters the ‘SS’ claim status code in ECMS.

The status effective date is the date the SSA-581 form is 
sent to SSA.  The CE date stamps the form at the time the 
form is sent to SSA and a copy is kept for the case file.  
(When the CE follows up on the initial request, whether by 
phone call or letter, no ‘SS’ claim status code is 
entered.  Instead, the CE enters the ‘DE’ claim status code 
with the ‘SS’ reason code.)

(8)  SR - ‘Employment Verification Received from Social 
Security’ - When employment verification is received from 
the Social Security Administration (Form SSA-L460, the end 
product of Form SSA-581), regardless of whether the 
response addresses all, part or none of the employment 
data, the CE enters the ‘SR’ code. 

The status effective date is the date the response is date-
stamped in the DO.  (Note: The ‘SR’ code is not entered if 
the SSA records are received from the claimant or another 
source.)

(9)  US - ‘Union Sent’ - When an employment verification 
request is sent to the Center for Construction Research and 
Training (CPWR), the CE or Point of Contact (POC) enters 
the ‘US’ code.  The status effective date is the date of 
the referral mailing.  The ‘US’ code signifies that all 
actions pertaining to a CPWR mailing, including release of 
a completed referral package and mailing of a cover letter 
to the claimant(s), are complete.

Upon entry of the ‘US’ code, the CE must select the number 
of CP-2s that are sent to CPWR from the corresponding drop-
down box.  The drop-down menu will allow the CE to select 



only a number between one and twenty. In the rare 
occurrence that more than twenty CP-2s are sent to CPWR, 
the CE will enter an additional ‘US’ code and select the 
remaining number of CP-2s (greater than twenty) that are 
being mailed.

For example, if twenty-five CP-2s are being sent to CPWR, 
the CE will have to enter one ‘US’ code and select ‘20’ 
from the drop-down menu.  Then the CE will have to enter a 
second ‘US’ code and select ‘5’ from the drop down menu.  

After entering the ‘US’ code, a note must be entered in the 
‘Worksite Desc’ field on the main case screen. For each 
facility where employment is claimed and for which CPWR is 
assisting in collection of employment evidence, the CE or 
POC must enter the following note using the first 13 
characters of the ‘Worksite Desc’ field for outstanding 
CPWR referrals: ‘CPWR pending’. This note is not to replace 
any existing entry pertaining to the site.

The CE also enters a 40-day call-up effective the date of 
referral to notify the POC of the overdue request if 
needed. The POC is to input a claim status code of ‘DE’ 
with the reason code ‘US’ in the claim status history 
screen effective the date contact is made with CPWR 
concerning an overdue response.  

Notes of all phone calls or e-mails are to be recorded in 
the case file. The POC has three working days to report all 
overdue referrals to CPWR.  Also, he or she must update the 
status of the referral in the CPWR tracking program.

(10) UR - ‘Union Received’- Upon receipt of a CPWR 
response, the CE or POC enters the claim status code ‘UR’ 
(Received from Union) in the claim status history screen.  
The status effective date is the date the DO received the 
referral, according to the date-stamp.  Upon entering the 
‘UR’ code, the CE must select a ‘VN-Verified None’, ‘VS-
Verified Some’, or ‘VA-Verified All’ from the corresponding 
drop-down box. 

(a) ‘VN - Verified None’ - Selected when none of the 
data requested from CPWR was used to verify the 
claimed covered employment.

(b) ‘VS - Verified Some’ - Selected when some portion 
of the data requested from CPWR was used to verify the 
claimed covered employment.

(c) ‘VA - Verified All’ - Selected when all of the 
data requested from CPWR was used to verify the 
claimed covered employment.

(l1) SF – ‘Records Request Sent to Former Worker Program’ - 
When a records request is made to the Former Worker Program 



(FWP), the CE enters the claim status code ‘SF’ into the 
claim status history screen with a status effective date 
equal to the date of the cover letter/memo to the FWP.  

(12) RF – ‘Response Received From Former Worker Program’ - 
Upon receipt of records from the FWP, the CE enters the 
claim status code ‘RF’ into the claim status history 
screen. The status effective date is the date the response 
was received in the DO/CE2 Unit, according to the date 
stamp.

d.   NIOSH Action Codes.

(1)  NI - ‘Sent to NIOSH for Dose Reconstruction’ -  While 
the NI code is used in both ECMS B and ECMS E, the use of 
the code varies on B only cases versus BE cases: 

(a) For B Cases – the ‘NI’ claim status code is 
entered for each individual claimant within a case 
sent to NIOSH for dose reconstruction.  When a case is 
sent to NIOSH, the CE prepares the NIOSH Referral 
Summary Document (NRSD), which includes a listing of 
all of the claimants.  When this form is signed by the 
Senior CE, journey level  CE, or Supervisor, the ‘NI’ 
is coded for each claimant included on the NRSD.  The 
status effective date is the date of the signature on 
the NRSD. 

If the case is already at NIOSH and the DO/CE2 Unit 
receives a claim from a new claimant, the CE prepares 
an Amended NIOSH Referral Summary Document, which 
includes all additional claimants since the original 
NRSD.  (Note:  All claimants on the case should be 
forwarded to NIOSH, regardless of survivorship 
eligibility at the time of the referral.)  When this 
form is signed by the Senior CE, journey level CE, or 
Supervisor, the ‘NI’ is coded for each new claimant 
included on the Amended NRSD.  The status effective 
date is the date of the signature on the Amended NRSD.

If the case is already at NIOSH and the DO/CE2 Unit 
receives notice of a new claimed cancer, the CE 
prepares an Amended NIOSH Referral Summary Document, 
which includes all additional cancers since the 
original NRSD.  When this Amended NIOSH Referral 
Summary Document is sent to NIOSH, no additional ‘NI’ 
code is needed.  

(b)  For B/E cases - When a non-SEC cancer claim is 
referred to NIOSH, or was originally referred to NIOSH 
as a Part B claim and a new Part E claim now exists, 
the CE does not input the ‘NI’ (SENT TO NIOSH) code 
into ECMS E to show that the claim is pending dose 



reconstruction at NIOSH.  The ‘NI’ code is input into 
ECMS B only (unless the case is a RECA Section 5 case 
with claim for cancer other than lung cancer).  The CE 
must concurrently develop for exposure to toxic 
substances for all Part E claimed conditions 
(cancerous and non-cancerous conditions).  

When toxic exposure development is complete for all 
claimed Part E conditions (cancerous and non-cancerous 
conditions) and the CE cannot accept causation, the CE 
creates a memorandum to file stating that the toxic 
exposure development is complete and then codes ‘NI’ 
into ECMS E.  The status effective date is the date of 
the memorandum.

(c)  PEP – ‘Rework Based on Program Evaluation Plan’ – 
This reason code is available for selection for Part B 
or Part E cases in association with the ‘NI’ claim 
status code.  When it is determined a case needs a 
rework based on a program evaluation plan/report 
(PEP/PER), an amended NIOSH referral summary document 
(ANRSD) is prepared and submitted to NIOSH.  The ‘NI’ 
code is entered with a ‘PEP’ reason code to indicate 
the case is being referred to NIOSH for a rework based 
on a program evaluation plan/report. The status 
effective date of the ‘NI’ code with ‘PEP’ reason code 
is the date of the ANRSD.  

Again, the ‘NI’ status code with ‘PEP’ reason code 
should only be entered in ECMS E after toxic exposure 
development is complete and the CE has placed a memo 
the file stating that toxic exposure development is 
complete. The CE then enters status code ‘NI-PEP’ into 
ECMS E with the date of the memorandum as the status 
effective date. 

If the NI code had been entered into ECMS E prior to 
the rework and there are no new claimed conditions, 
the ‘NI-PEP’ should be coded into ECMS E with a status 
effective date of the ANRSD, just as in ECMS B, and no 
new memo is required.

Since this is considered a new dose reconstruction, 
the CE should not change the existing ‘NR/DR’ status 
code to ‘NR/RW’ as typically done for rework cases. 
Furthermore, if a PoC value is already entered into 
ECMS, the CE should not delete the PoC.  The new PoC 
will simply be updated into both ECMS B and E once it 
is calculated.

(2)  NO - ‘NIOSH, Administrative Closure’ - For cases at 
NIOSH, Form OCAS-1 is provided to the claimant after 
completion of the dose reconstruction report.  The claimant 



is required to sign and return the form to NIOSH before 
NIOSH can return the case to DOL. 

If none of the claimants sign the OCAS-1 form or submit 
comments within 60 days, NIOSH will close the case 
administratively and send a letter/e-mail to DOL addressing 
the closure.  The CE enters the ‘NO’ claim status code in 
ECMS B, with a status effective date of the receipt of the 
letter/e-mail from NIOSH. (If the district office cannot 
obtain an OCAS-1 from any claimant on the case, the case 
will also need to be administratively closed with DOL by 
entering a ‘C2’ code on the claims.) 

If the case is a Part B/E case where toxic exposure 
development is complete and the ‘NI’ code has already been 
entered into ECMS E, the CE enters the ‘NO’ code into ECMS 
E as well.  If toxic exposure development has not yet been 
completed and the ‘NI’ code has not yet been coded into 
ECMS E, the CE does not enter the ‘NO’ code into ECMS E.

(3)  NR - ‘NIOSH Dose Reconstruction Received’ - When a 
case is returned from NIOSH with a dose reconstruction, or 
it is returned from NIOSH because a dose reconstruction 
could not be performed, the CE enters the ‘NR’ (Received 
from NIOSH) claim status code into ECMS B.  If the case is 
a Part B/E case where toxic exposure development is 
complete and the ‘NI’ has already been coded in ECMS E, the 
‘NR’ code is entered into ECMS E as well.  The status 
effective date is the date the DO received the dose 
reconstruction (according to the date-stamp).

The PoC and IREP information must be entered into ECMS 
Parts B and E on B/E cases regardless of whether an NI was 
previously entered into ECMS E.

Upon entry of the ‘NR’ code, the CE selects a specific 
reason code from the ‘reason cd’ field.  This field is a 
drop-down box that corresponds with the ‘NR’ claim status 
code.  Included in the reason cd field are both the full 
reason for the ‘NR’ code and a two-character code 
representing each option. The reason codes available for 
the ‘NR’ claim status code are:

(a) Dose Reconstruction Received, POC-‘DR’ - Used when 
the DO receives a routine dose reconstruction (not 
fitting one of the other specific reason codes listed 
below).

(Even though the CE might not yet have had an 
opportunity to review the dose reconstruction report, 
this is the appropriate reason code to use at this 
time.  If it is determined after review that the 
reason code needs to be changed, e.g., for a rework, 



the CE updates the reason code.)

(b) Reworks of Dose Reconstruction, no POC-‘RW’ - Used 
exclusively if it is determined that the received dose 
reconstruction is not to be used, based on the review 
by the Health Physicist at National Office (NO).  Once 
the Health Physicist determines the case must be 
returned to NIOSH for a rework, the CE changes the 
reason code for the ‘NR’ claim status code from ‘DR’ 
to ‘RW.’  If a PoC was entered into ECMS, it should be 
removed.

(Note: A new ‘NR’ claim status code is not to be 
entered.  Only the reason code for the existing ‘NR’ 
code is to be updated with the new reason code of 
‘R’.  However, the date of the original claim status 
code is not changed or updated.  This is because the 
‘NR’ code documents the receipt date of the dose 
reconstruction disc.)

Once the CE prepares the rework and a new Amended 
NIOSH Referral Summary Document (ANRSD) is ready to be 
sent back to NIOSH, a new ‘NI’ claim status code is 
entered, with a status effective date of the ANRSD.

(c) CLL only, no POC- ‘CL’ - In Part B cases when 
after full medical development the only claimed 
primary cancer is CLL, the CE enters the ‘NR’ claim 
status code in ECMS, even though there will not be an 
‘NI’ code.  On these cases, the status effective date 
of the ‘NR’ code with the ‘CL’ reason code is the date 
of the RD to deny based on CLL (0% PoC).  The CE 
should not bother entering the ‘NR’ code with the ‘CL’ 
reason code in ECMS E because of the presumption of a 
0% PoC with regards to radiation exposure, only toxic 
exposure development would be pursued under Part E.

(d) No Dose Reconstruction Possible, SEC – ‘ND’ - Used 
for non-SEC cancers claimed at an SEC facility where 
NIOSH determines that no dose reconstruction is 
possible.  Note:  Denials based on this situation are 
coded D7/F9.

(e) Partial Dose Reconstruction, SEC – ‘PD’ - Used for 
non-SEC cancers claimed at an SEC facility where NIOSH 
can only perform a partial dose reconstruction, such 
as occupational medical x-ray doses only or external 
dose only. The dose reconstruction report must be 
carefully reviewed to determine if a partial dose 
reconstruction was performed.

(4)  NW - ‘NIOSH, Returned without a Dose Reconstruction’ - 
When withdrawing a case from NIOSH for any reason (e.g., 



the CE realizes there was no covered employment and the 
case should not have been sent to NIOSH), and the DO will 
not be sending the case back to NIOSH, the CE requests the 
return of the case from NIOSH without a dose reconstruction 
and enters the ‘NW’ code in ECMS B.  The CE only enters the 
‘NW’ code into ECMS E on BE cases where the toxic exposure 
development was completed and the ‘NI’ code had been 
entered into ECMS E.  The CE notifies NIOSH that the dose 
reconstruction is no longer needed for the case.  The 
status effective date is the date of the notification to 
NIOSH.  

There are also instances when NIOSH requests that DOL 
withdraws a case that is currently at NIOSH (e.g., during 
NIOSH interview claimant claims additional cancer or 
employment period which requires development, claimant 
passes away).  In these types of situations, the file must 
be documented with the TMS record of the NIOSH call 
requesting withdrawal and the CE codes an ‘NW’ with a 
status effective date of the NIOSH email. 

Please note, the ‘NW’ code is not applicable in instances 
where NIOSH advises DOL that the case is pended at NIOSH.  
Cases pended at NIOSH do not require ECMS coding.

Also note that an administrative closure of a claim in ECMS 
does not “close out” a pending NIOSH case.  For example, if 
an employee dies while his or her case is at NIOSH, an ‘NW’ 
code and a ‘C3’ code must be entered.  The ‘C3’ code alone 
is not sufficient.

(5)  NAR – ‘No Additional Review Needed’ with Reason Code 
NRC – ‘NIOSH Returned Case’ – This code indicates that all 
processing is completed on a case that was returned from 
NIOSH with an ‘NR’ or ‘NW’ code and no further processing 
is necessary.  Typically a case should be returned or 
withdrawn from NIOSH (‘NR’/‘NW’) before a recommended 
and/or final decision is issued, but there are some rare 
instances that the case is returned or withdrawn after a 
recommended and/or final decision is rendered and there is 
no additional development required on the case.  Another 
circumstance where this code combination would be used is 
when the claim is withdrawn from NIOSH after a claim has 
been closed.

When a decision is issued or a claim is closed on a case 
that is currently at NIOSH and the dose reconstruction is 
received or the claim is withdrawn after the fact, the 
‘NAR’ claim status code with ‘NRC’ reason code is entered.  
Otherwise, reports would show that a decision or closure 
were pending, which would be inaccurate.  

The ‘NAR’ claim status with ‘NRC’ reason code must be 



approved by the District Director, Assistant District 
Director, FAB Manager, and/or designated person.  Once the 
CE/HR determines that the ‘NAR/NRC’ code is applicable, 
he/she prepares a memo to the file explaining the context 
in which the ‘NAR/NRC’ code is needed and the applicable 
ECMS system (Part B, E or both) for the claim.  The 
designated person then approves and signs off on the memo 
and codes the ‘NAR/NRC’ code in ECMS accordingly, with a 
status effective date of the date of the approved memo.

(6) LNS – ‘Letter Sent to NIOSH’ - This code is used when a 
letter is sent to NIOSH inquiring as to the applicability 
of a Program Evaluation Report (PER) on a case’s previous 
dose reconstruction. The status effective date is the date 
the letter is sent to NIOSH.  This is a B/E code, but is 
only entered into ECMS E if the ‘NI’ had previously been 
entered, indicating the toxic exposure development was 
complete.  

(7)  LNR – ‘Letter Received from NIOSH’ - This code was 
initially created to document NIOSH’s response to our 
request (LNS). However, the use of ‘LNR’ is now used to 
document the receipt of an Individual Case 
Evaluation/Individual PER from NIOSH indicating that the 
case was evaluated against a PER and any other changes that 
may affect the dose reconstruction. The status effective 
date is the date stamp received into the DO. This is a B/E 
code, but is only entered into ECMS E if the ‘NI’ had 
previously been entered, indicating the toxic exposure 
development was complete.  

The ‘LNR’ code has several associated reason codes.  The 
reason codes represent the EEOICPA Bulletin that addresses 
a particular PER or possibly multiple PERs. The applicable 
reason code must be selected from the reason code drop down 
list (i.e. ‘824’ – PER/ICE addressed in Bulletin 08-24).  
New reason codes are added as new PERs are released.

e.   Additional Action Codes.

(1)  15 - ‘EE-15 Form Sent’ - Deactivated.  The ‘15’ code 
was previously used when the CE mailed Form EE-15 (which 
was required with older versions of Form EE-1/2) with a 
status effective date of the date the form was mailed.  
However, the EE-15 is no longer used.  When a CE requests 
information similar to what was on Form EE-15, such as tort 
suit information, the CE will enter the ‘DO’ code, instead 
of a ‘15’.

(2)  RD - ‘Development Resumed’ - The ‘RD’ code is used to 
resume development on claims two ways in ECMS.  The first 
use is when a case has a Final Decision, and a current 
claimant on the case submits a subsequent claim form for a 



new medical condition.  In this case, the status effective 
date of the ‘RD’ is equal to the new filing date (postmark 
date, if available, or received date) for the new claim 
form.

The second use is when a claim has been closed prior to 
adjudication, and the claimant (or DOJ, in the case of a 
pending RECA claim) writes a letter asking to resume 
development on the claim.  The CE then enters the ‘RD’ code 
and resumes development.

The status effective date of the ‘RD’ in this case is equal 
to the date-stamp of the letter requesting development be 
resumed.  This code can be used in conjunction with the 
following closure codes: ‘C0’,‘C1’,‘C2’,‘C9’, or‘C10’ where 
the claimant was not at MMI, since none of these closure 
codes refer to the death of a claimant  (Note: This code is 
not to be used for the Reopening of Claims due to 
Director’s Orders.)

(3)  UN - ‘Unadjudicated’ - The ‘UN’ code is a default 
claim status code created when a new claim is entered in 
ECMS.  This code is generated by the system when a claim is 
created, and the CE does not use it as a development code. 
If Resource Center development pre-dates the ‘UN’ code, the 
‘UN’ code should be deleted when the development actions 
are entered.  

(4)  SER – ‘SEC Recommended Acceptance’ [Replaces former 
‘SE’ (Confirmed SEC Claim) code] - When a recommended 
decision is being issued that includes an SEC acceptance, 
the CE enters the ‘SER’ code into the claim status history, 
in addition to the usual recommended decision coding (see 
PM Ch 2-2100). This code is entered with the same status 
effective date as the recommended decision (it doesn’t 
matter which one is entered first).  For cases that have 
already been adjudicated with an ‘SE’ code, there is no 
need to go back and update them with the new ‘SER’ code. 

When the CE enters the ‘SER’ code, the CE is required to 
select a reason code from the drop down that represents the 
SEC class that the acceptance is based upon.  Each SEC 
class has its own unique reason code, generally based on 
the related bulletin number (like the NA, ISL, ISU, and ISD 
codes).  New reason codes are added continuously, as new 
SEC classes are added.

For example, if the acceptance is based on the Blockson 
Chemical Company SEC, the CE enters the ‘SER’ code (along 
with the final decision code) and selects reason code “101 
- Rvwd per Bulletin 11-01, Blockson Chemical Company SEC 
(3/1/51 – 6/30/60).”  



In situations where the employee is found to be a member of 
multiple qualifying SEC classes, the CE is required to 
input a ”SER” and corresponding reason code for each, 
regardless of the combination of qualifying SEC employment 
leading to approval of a claim.  For example, if the 
employee worked for 250 days of SEC covered employment at 
Texas City Chemicals, Inc. and another 125 days of SEC 
employment at the Metallurgical Laboratory, the employment 
at Texas City Chemicals, Inc. alone would satisfy inclusion 
in the SEC.  However, the CE would enter one “SER” with a 
“106- Rvwd per Bulletin 11-06, Texas City Chemicals SEC 
(10/5/53-9/30/55)” reason code.  Then the CE would also 
enter a second “SER” with a “907-Rvwd per Bulletin 09-07, 
Metallurgical Laboratory SEC” reason code.  The CE also 
enters the recommended decision code(s) with the same 
status effective date as the “SER” codes. The recommended 
decision is to reference each class for which the employee 
qualifies.  The content of the decision should state 
compensability derived from satisfaction of the SEC 
criteria given the combination of all qualifying SEC 
employment.  The CE is not to assign acceptance of a claim 
to one class over another. 

(5)  SEF – ‘SEC Final Acceptance’ - When a final decision 
to grant benefits based on inclusion in an SEC Class is 
issued, the FAB CE/HR must enter the code “SEF” (SEC Final 
Acceptance)into the claim status history, in addition to 
the usual final decision coding (see PM Ch 2-2100).  This 
code represents that an SEC acceptance is included in the 
final decision being issued.  This code is entered with the 
same status effective date as the final decision (it 
doesn’t matter which one is entered first).  

When the “SEF” code is entered, a reason code must be 
entered to reflect which SEC class the acceptance is based 
on.  For example, if the acceptance is based on the 
Blockson Chemical Company SEC, the reason code selected 
will be “101 - Rvwd per Bulletin 11-01, Blockson Chemical 
Company SEC (3/1/51 – 6/30/60).” 

Should the evidence establish the employee’s inclusion in 
multiple SEC classes, each must be coded in ECMS using the 
“SEF” and corresponding reason codes. This will result in 
multiple “SEF” code entries.  The final decision should 
identify each SEC class for which the employee is found to 
be a member.  The final decision should also explain that 
the decision to accept the claim is based on membership in 
all qualifying SEC classes.  No attempt should be made to 
differentiate acceptance based on inclusion in one SEC 
class in lieu of another.   

See the example outlined above in Item 6.e(4) regarding 



“SER” coding for more than one SEC Class. 

If FAB remands a case that the district office had 
recommended for an SEC acceptance and had coded “SER,” 
there is no need for the “SER” code to be removed, as it 
reflects the language in the recommended decision that was 
issued on that date.  Similarly, if a final decision is 
vacated on an SEC final decision to accept where “SEF” has 
been coded, there is no need to remove the “SEF” code, as 
it reflects the language in the final decision that was 
originally issued.

(6)  WS - ‘Washington, DC: Sent to’ - When the CE or HR 
identifies a policy or procedural issue that requires NO 
attention, the CE prepares an email to a member of the 
Medical and Health Sciences Unit (MHSU) or a memo if the 
file is being referred.  When the case file or issue is 
referred to NO, the ‘WS’ code is entered.  The status 
effective date is the date the DD or FAB manager (or 
designee) signs and dates the memo or the date of the email 
to the MHSU.

The use of the ‘WS’ code is restricted to the DD and FAB 
Manager (or designee), to ensure that he or she agrees with 
the CE’s rationale for the referral to NO and also agrees 
that the CE cannot continue working on the case until the 
outstanding issue is resolved.  Included in the ‘reason cd’ 
field are both the full reason for the ‘WS’ code and a two-
digit code for each option.  The reason codes available for 
selection with the ‘WS’ code are:

(a) PR – ‘Policy Review’ - Used for referral to NO for 
general policy review.

(b) HP – ‘Health Physicist Review’ - Used for a 
referral to NO for review by the Health Physicist.

(c) IH – ‘Industrial Hygienist Review’ (E only) - Used 
for referrals to the Industrial Hygienist.

(d) TX – ‘Toxicologist Review’ (E only) – Used for 
referrals to the Toxicologist.

(e) OP – ‘Overpayment Review’ – Used for referrals to 
NO because either for review of a potential 
overpayment or for overpayment processing/ handling.

(f) FR – ‘Facility Review’ – Used for referrals to NO 
for a determination on whether a facility should be 
covered or for expansion of dates of a covered 
facility.

(7)  TL – ‘Terminal Claimant Designated by DD/FAB Manager’ 
- This code is used when a determination has been made that 
the claimant is in a terminal condition.  Use of this code 



is restricted to the DD or FAB Manager (or designee).  If 
the case is a B/E case, the ‘TL’ code must be coded into 
both ECMS B and ECMS E.  The status effective date of the 
code is equal to the date the DD or FAB Manager (or 
designee) determines the claim is in need of expedited 
processing due to a terminal illness, such as the date of a 
phone call (with corresponding TMS message printout), 
email, or other communication.  

(8)  WR - ‘Washington, DC: Received Back From’ - When NO 
resolves a pending ‘WS’ issue, the NO will send a response 
via email or memo to the District Office.  The District 
Director (or designee) enters the ‘WR’ in ECMS, with an 
effective date of the receipt of the memo or email.

(9)  IC – ‘Impairment Claimed’ (E only) - Used when the 
claimant informs DEEOIC in writing of intent to pursue an 
impairment claim.  The status effective date is the 
postmark date of the letter, if available, or the date the 
letter is received in the DO/RC.  If impairment is claimed 
multiple times, the ‘IC’ code is entered only once (unless 
it is claimed again after the final decision, after an 
‘NIM’ code has been entered, or after the impairment claim 
was withdrawn with a ‘C10’ – ‘ICW’).  If the claimant 
prematurely claims impairment (prior to the two-year re-
evaluation mark), the ‘IC’ code must still be entered. The 
status effective date is the postmark date of the letter, 
if available, or the date the letter is received in the 
DO/RC.  Also, if the claimant does not submit a written 
claim for impairment, but submits an impairment rating, 
this is treated as a claim for impairment and the ‘IC’ code 
is entered with a status effective date of the receipt date 
of the report. 

(10)  WC – ‘Wage Loss Claimed’ (E Only) - Used when the 
claimant informs the DEEOIC in writing of intent to pursue 
a wage-loss claim.  The status effective date is the 
postmark date of the letter, if available, or the date the 
DO/RC receives the letter.  If wage loss is claimed 
multiple times, the ‘WC’ code needs to be entered only once 
(with the initial claim for wage loss) until a decision is 
rendered (unless it is claimed after the final decision or 
when withdrawn ‘C10’ – ‘WLW’).

(11)  NIM – ‘Not Claiming Impairment’ (E Only) - This code 
is used when the claimant informs the DEEOIC in writing 
that he or she is not claiming impairment (even though it 
was never actually claimed) or after the appropriate 
development for an impairment claim has been completed and 
the claimant has been unresponsive.  The status effective 
date is the date the letter is received in the DO from the 
claimant stating that he or she does not wish to claim 



impairment or the date on the letter from the DO to the 
claimant confirming an impairment claim will not be pursued 
at this time because of the lack of response.

‘NIM’ has an optional reason code that must be selected in 
circumstances where the maximum payable benefit has already 
been paid, so a claim for impairment is not being 
solicited.  This reason code is ‘MBM - Maximum Payable 
Benefits Met’.  This code is not to be used if impairment 
has been claimed.  In those circumstances, the claim must 
be withdrawn by the claimant or adjudicated.

If a claimant requests an impairment rating prematurely, 
the CE must then issue a letter to the claimant advising 
the claimant that he or she is not yet eligible for a new 
impairment rating.  The CE enters the ‘NIM’ code into ECMS 
with a status effective date equal to the date of the 
letter, along with a call-up note so follow-up can be done 
when the two-year mark (from previous award) is reached.

(12)  NWL – ‘Not Claiming Wage Loss’ (E Only) - This code 
is used when the claimant informs the DEEOIC in writing 
that he or she is not claiming wage loss (even though it 
was never actually claimed) or after appropriate 
development for a wage loss claim has taken place and the 
claimant has been unresponsive.  The status effective date 
is the date the letter is received in the DO from the 
claimant stating they do not wish to claim wage loss or the 
date on a letter sent to the claimant confirming a wage 
loss claim will not be pursued at this time because of the 
lack of response.

‘NWL’ has an optional reason code that must be selected in 
circumstances where the maximum payable benefit has already 
been paid, so a claim for wage loss is not being 
solicited.  This reason code is ‘MBM - Maximum Payable 
Benefits Met’.  This code is not to be used if wage loss 
has been claimed.  In those circumstances, the claim must 
be withdrawn by the claimant or adjudicated.

(l3)      NA – ‘No Action Necessary – SEC/PEP/PER’   – This code 
has several associated reason codes.  Each reason code is 
generally specific to a Bulletin number regarding a new SEC 
or PEP/PER (B only).  On occasion the reason codes are 
associated with a special project (B or E).  Use of the 
‘NA’ code and its associated reason code indicates that a 
claim was reviewed under the pertinent instructions and no 
action is necessary at this time. New reason codes are 
added as new SEC/PEP/PERs (or special projects) are 
released.

(14)   ISL – ‘Initial SEC Screening, Likely SEC’ (B only)   – 
This code is used when the CE screens a case and determines 



that it is likely to meet the criteria for inclusion into 
an SEC class, as per a Bulletin.  The status effective date 
of the ‘ISL’ code is to correspond with the completion date 
of the screening worksheet.  This code has several reason 
codes associated with it.  Each reason code is specific to 
a bulletin number related to a new SEC class.  As new SEC 
classes are added, additional reason codes are added as 
well.

(15) ISU – ‘Initial SEC Screening, Unlikely SEC’ (B only) – 
This code is used when the CE screens a case and determines 
that it is unlikely to meet the criteria for inclusion into 
an SEC class, as per a Bulletin.  The status effective date 
of the ‘ISU’ code is to correspond with the completion date 
of the screening worksheet. This code has several reason 
codes associated with it.  Each reason code is specific to 
a bulletin number related to a new SEC class.  As new SEC 
classes are added, additional reason codes are added as 
well.

(16) ISD – ‘Initial SEC Screening, Development Needed’ (B 
only) – This code is used when the CE screens a case and 
determines that development may be needed in order to reach 
a determination on SEC class inclusion, as per a Bulletin.  
The status effective date of the ‘ISD’ code is to 
correspond with the completion date of the screening 
worksheet. This code has several reason codes associated 
with it.  Each reason code is specific to a bulletin number 
related to a new SEC class.  As new SEC classes are added, 
additional reason codes are added as well.

7.   Case Management.  ECMS contains ‘Notes’ and ‘Call-Ups’ sections, 
as well as a Telephone Management System (TMS), to assist the claims 
staff with managing cases,

a.   Notes and Call-Ups. The ‘Notes and Call-ups’ are intended 
primarily as a tool for CEs, Senior CEs, HRs, and Supervisors in 
managing their caseloads. Each call-up is a note with an associated 
‘action date’ used to display pending actions by date and type.

(1)  Each ECMS note consists of up to 255 characters of 
text, note type, code claim type associated with note, DO 
Code, call-up date priority, public flag, update, current 
owner id, and date created by/transferred to current owner. 
(See below for detailed information about these date 
elements),

(2)  Each note is Public, and visible to all authorized 
ECMS users.  Notes are included in the case file for any 
FOIA requests.  ECMS no longer allows for the saving of 
private notes.

(3)  Assigning a priority is strictly at the discretion of 



the owner of the note (1 = highest priority, 5 = lowest 
priority).  A user can sort notes and call-ups by selecting 
the Manage Call-ups/Notes under the ‘Inquiry’ menu option 
based on priority, but this is not required.  The default 
is ‘1’.

(4)  A ‘call-up date’ can be entered in the notes screen to 
serve as a “tickler” system for the CE.  ECMS will then 
prompt the assigned CE to read the associated note when the 
call-up date is reached.  It will continue to prompt the CE 
until the ‘task completed’ field is changed from ‘N’ to a 
‘Y’ (or the call-up date is changed to a future date).

b.   Telephone Management System (TMS).  The TMS was established to 
document each incoming call received and outgoing call placed, 
particularly calls related to existing case files.  There is no 
single “TMS” Screen in ECMS.  Rather, TMS refers to a combination of 
screens and functions related to on-line telephone message tracking 
and management.  For example, the phone message screen is accessed by 
clicking the red phone icon, and phone message reports are accessed 
through the ‘Inquiry’ menu in ECMS or through clicking the ECMS 
Reports icon.  

An automated telephone record must be created for every telephone 
call received or initiated by DOL, regardless of whether the caller 
is a DEEOIC claimant or a representative or other interested party to 
a DEEOIC claim (including NIOSH, DOE, and DOJ).  For example, calls 
taken by contact representatives, workers’ compensation assistants, 
and supervisors must be entered into the system and, if needed, 
assigned to specific individuals for return calls. 

(1)  Entering phone calls into ECMS.

(a)  Incoming phone calls:  All incoming calls from 
DEEOIC claimants, survivors, attorneys, Congressional 
Offices and/or any other parties to a DEEOIC claim 
(including NIOSH, DOE, and DOJ) must be recorded in 
TMS, whether or not a return call is required, under 
the case number in ECMS.

Calls from medical representatives, members of 
interest groups, or elected officials (or their staff 
members) must be documented.  Also, calls that result 
in sending informational packets or application forms 
related to the EEOICPA to potential claimants or any 
other persons must be recorded in TMS, under each 
office’s “dummy SSN”, with a description in the text 
field of what was sent, to whom, and when.

If the person receiving an incoming telephone call 
answers it completely (i.e., no return call is 
needed), he or she immediately enters the call into 
the system as an incoming call and the call will be 



marked ‘Y’ in the Call Completed field. 

(b)  Outgoing phone calls - A call initiated by claims 
personnel, to a claimant or a party to the claim, must 
be entered as a phone message into TMS. After entering 
all appropriate data to record, the call will be 
marked ‘Y’ in the Call Completed field, and ensure 
that the phone message is closed.

If an outgoing call generates the need for a call-up, 
the person making the call first must document the 
call in the phone message screen, then open the Notes 
and Call-ups screen to enter a call-up note and date.

(2)  Fields to be completed - When a call requiring TMS 
entry is taken, the required data that must be entered into 
TMS are:

(a)  Call Reason - Select from list; use ‘other’ if 
none apply.

(b)  Claim Type - Select from list; ‘other’ values are 
available for calls unrelated to existing claims.

(c)  Note - The individual taking the call enters a 
note - up to 2000 characters - describing the 
substance of the inquiry.  This note is known as the 
Primary Phone Message.

(d)  Caller Name - Enter name of caller.

(e)  Call For - Enter name and/or title/position of 
person to whom the caller asked to speak; use ‘N/A’ if 
specific person was not requested.

(f)  Relation - Select from list - caller’s 
relationship to the claimant identified in Claim Type 
field.

(g)  Received by - System will default to logged-in 
user id.

(h)  Call Type - Select from list:

‘D-Direct Call’ when an incoming phone call is 
received and completed without requiring a return 
call.  

‘O-Outgoing Call’ when the CE or other DOL 
employee initiates a phone call to any source and 
completes it, as long as the call is not a return 
call as part of a previously opened return call.

‘R-Return Call’ when returning a phone call that 
could not be completed at the time of the 
incoming or outgoing phone call, and required the 
DOL employee to return the telephone call.



(i)  Receive date - System will default to current 
date.

(j)  Callback No. - Enter caller’s phone number, if 
provided by caller.

(k)  Assign to - Select from list - any user in DO.  
The user name entered in the Assign to field becomes 
the ‘owner’ of the telephone note.

(l)  Call Completed – ‘Y’ or ‘N’ - phone call will 
remain open and pending until ‘Y’ is entered and saved 
to this field.  The CE must ensure that the date 
corresponds with the call return. Return calls are the 
only call type that do not automatically have a call 
completed status of ‘Y’.

(m)  Returned by - Select from list; the user ID of 
the person who returned the phone call.

(3)  Calls Requiring a Return Call. The owner (user name 
appearing in the Assign to field) of the phone call is 
responsible for returning it and closing out the TMS phone 
message.  After returning an open or pending call, he or 
she must take two actions to close out the pending call in 
TMS:

(a)         Return/completed call messages must be 
entered on a supplemental message screen 
(Callback/Addendum Notes) accessed via the bottom 
portion of the phone message screen.

(The TMS user moves the cursor into one of the rows in 
the grid and then depresses the <INSERT> key to add a 
new callback/addendum note.)

A blank callback/addendum note will appear on the 
screen - the user enters the details of the return 
call here. A callback note must comprehensively 
describe the reply to the caller’s inquiry.  TMS will 
allow up to 1000 characters.

After this addendum note is saved, it appears as a new 
row in the grid view at the bottom of the Phone 
Message Screen.  Double-clicking on the specific row 
for a Callback/Addendum note displays the full text of 
the note.

(b)  After the addendum note is entered and saved, the 
CE or other user must return to the telephone message 
Add/Update screen and click the ‘Y’ in the Callback 
Completed box, and ensure that the (Callback Completed 
On) date reflects the actual return call date.

If ‘Y’ is selected, the call will no longer appear on 
the pending phone messages list.  If ‘N’ is selected, 



the TMS system will not close out the call and the 
call will appear on the owner’s pending phone message 
list.

(4)  General Information about TMS. 

(a)  Any returned telephone call entered into TMS will 
remain an open call until closed out in TMS.

(b)  The note field of the primary phone message must 
not be modified or updated, except in two instances:

(i)  By the creator of the message, and then only 
to correct or clarify the text entered on the 
date of call creation.

(ii) By the owner of the message (or supervisory 
personnel), to explain why he or she is 
reassigning the message to another user.  

(c)  When a user logs into ECMS, TMS displays a 
message identifying the number of pending phone 
messages which have been logged (that is, assigned to, 
or owned by) for that user.  By selecting the ‘Open 
Phone Msgs’ option, TMS displays all the outstanding 
return calls that do not contain a completed call 
date.

(d)  Once a phone call is assigned to a person, it is 
owned by that person.  TMS permits only the person who 
owns a call, or supervisory personnel, to reassign a 
phone call. TMS permits reassignment of an individual 
phone message from within that message screen - the 
current owner simply selects the new owner of the 
message from among the list of users in the Assign To 
box.

When reassignment occurs in this manner, the owner 
must type his or her user ID and the date within the 
‘Notes’ portion of the primary message, along with a 
brief reason for the reassignment. 

The owner will reassign a phone call only when he or 
she does not actually speak to the caller.  The call 
will not be closed out until a return call is made. 

For example, a customer service representative answers 
a call and refers it to CE-1.  CE-1 receives the 
referral and becomes the owner; however the case is 
actually managed by CE-2.  CE-1 does not return the 
call, and reassigns the case to CE-2.  CE-2 then 
becomes responsible for returning the call timely.

(e)  While in any one of the telephone screens, the 
user may go into another ECMS screen to check the 
status of the case.  All claim-related telephone call 



messages must be printed and spindled down in the case 
file, but only after the phone call record is closed, 
i.e., for calls requiring a response, after the 
response is recorded in the Callback/Addendum Note.

(f) Documentation of all calls not related to a 
specific case must be printed and kept in a central 
location in the office for reference and tracking 
purposes.
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1.   Purpose and Scope.  This chapter describes how to use the Energy 
Case Management System (ECMS) with respect to decisions rendered by 
the District Offices (DOs), Secondary Claims Examiner (CE2) Unit, and 
the Final Adjudication Branch (FAB).  It also addresses ECMS coding 
procedures as it relates to alternative filings, reconsiderations, 
closure of claims, and claims filed for new conditions after a final 
decision. EEOICPA PM 2-2000 addresses ECMS coding in general, 
focusing on the early and developmental stages of a claim.  The 
information in this chapter applies to both ECMS B and ECMS E, unless 
otherwise indicated. 

Decisions specify which benefits are awarded/accepted, denied, or 
under development, and under which Part of the Act (B or E or both). 
 Recommended Decisions and Final Decisions are reflected in ECMS by 
decision code/reason code combinations that relate to the Part B 
portion in ECMS B, and to the Part E portion in ECMS E.  This is 
necessary to ensure accurate statistics about decisions made under 
Parts B and E.

2.   Required Coding for Approvals.  All approved claims must contain 
at least one medical condition with a medical condition type, an ICD-
9 code, a diagnosis date, and an “A” for Accepted in the cond status 
field.  [For Part B cases, the medical condition type must be equal 
to BD, BS, CN, CS, MT, OL (for RECA), or PD (for RECA). 

The medical status effective date must be equal to the claim filing 
date.  If the case is a B/E case with different filing dates under 
Part B and E, then ECMS B and E will reflect different filing dates 
and status effective dates.  The earliest of the two status effective 
dates for a Part B/E condition will be transmitted to central bill 
pay for medical eligibility processing.  

Any verified worksite data must be updated with information from the 
verification(s) received, and the Covered Employment Ind field (case 
screen) and the Payee Eligibility field (located on the payee screen) 
must be “Y,” for “Yes."

A recommended decision code to fully or partially accept (A0, A1, A2, 
A8) must be entered in the Claim Status History with an appropriate 
reason code.  See Paragraphs 4 and 5 below for an in-depth discussion 
of recommended decision coding.

3.   Required Coding for Recommended Denials.  A recommended denial 
claim status code (D1, D3, D4, D5, D7) and associated reason code 
(for D5 and D7 only) are required in the Claim Status History.  See 
Paragraphs 4 and 5 below for an in-depth discussion of recommended 
decision coding. 

The recommended denial code must correspond with the primary reason 
for recommendation of denial under that Part of the Act (B or E).  
That means that the claim status code should match with the most 
reasonable basis for the denial.  Therefore, only one claim status 
code is entered per claimant (per part – B or E).  The hierarchy is 



as follows:

a.              ‘D3’ Code.  If a claimant files who is an ineligible 
survivor, the claim should be denied on the basis of being an 
ineligible survivor, regardless of any lack in medical or employment 
evidence.

b.   ‘D4’ Code (B only).  If a claimant files only for a non-covered 
condition, the CE develops for a covered occupational illness.  Until 
a covered condition is found, employment is not developed.  If a 
covered occupational illness is never claimed, the claim should be 
denied on the basis of a non-covered condition (‘D4’).

c.   ‘D7’ Code.  If a claimant files for a covered occupational 
illness, and employment is developed, but after development there is 
not enough medical evidence to support the covered condition, the 
claim is denied because of insufficient medical evidence to support a 
covered condition (‘D7’).  This is true whether or not employment 
verification has been completed and regardless of whether employment 
is covered.  

d.   ‘D1’ Code.  If a claimant files for a covered occupational 
illness and enough medical evidence is received to accept the medical 
portion of the claim, but the employment requirements are not met 
after development, the claim is denied due to lack of covered 
employment (‘D1’).

4.   General Decision Coding.  When a recommended or final decision 
is issued, the Claims Examiner (CE), Senior Claims Examiner (SrCE), 
or Hearing Representative (HR) enters the appropriate claim status 
code(s) into ECMS.  The coding must match the wording in the 
decision.  There are three possible outcomes for each claimed 
element:  accept, deny, or defer.  Deferring a decision means that a 
decision is not being made on that element at this time because 
further development is needed, essentially holding the decision in 
abeyance.  

It is important that decisions do not state that a decision on 
additional elements is being deferred unless additional elements have 
actually been claimed.  For example, a decision should not state, “A 
decision regarding impairment and wage loss benefits is being 
deferred pending further development” if those items have never been 
claimed.  These types of statements in decisions lead the claimant to 
believe they will be receiving decisions on those items, which they 
will not, unless claimed.  If matching deferral coding is input into 
ECMS, it will cause reporting problems.

a.   Primary Decision Codes.  All decisions require at least one 
‘primary’ decision code.  If the decision addresses Part B benefits 
only, a primary decision code is entered into ECMS B.  If the 
decision addresses Part E benefits only, a primary decision code is 
entered into ECMS E only.  If the decision addresses Part B and Part 
E benefits, there is a primary decision code entered into ECMS B and 



a separate primary decision code in ECMS E.  Generally, there is no 
more than one primary decision code in either ECMS B or ECMS E, per 
decision.  Exceptions will be listed in this chapter.  The status 
effective date for the decision codes is the date of the decision.  

When selecting a primary decision code, the CE/SrCE/HR must look at 
what is happening overall on the decision for Part B or Part E, 
separately.  For example, if a decision is accepting lung cancer 
under Part B and denying it under Part E because the survivor is 
ineligible, the coding must reflect a primary decision code in ECMS B 
that only reflects an acceptance (A0/F0), while ECMS E must only 
reflect a denial (D3/F3).  It is not coded as a partial 
accept/partial deny (A8/F9) in both systems.

Some primary decision codes also have reason codes associated with 
them that give more detail as to what is being accepted or denied.  
Primary recommended decision codes and their associated reason codes 
are discussed in detail in Paragraph 5.  Primary final decision codes 
and their associated reason codes are discussed in detail in 
Paragraph 7.  

b.   Secondary Decision Codes.  On Part E decisions that are more 
than straight acceptances or denials, it is necessary to enter a 
second claim status code that gives additional information on what is 
being denied or deferred in the decision.  This additional claim 
status code is called a ‘secondary’ decision code.

A secondary decision status code must be used in ECMS E only and must 
be used in conjunction with a ‘primary’ decision status code entered 
with the same status effective date of the primary decision status 
code. There should never be more than one of each of the secondary 
decision status codes per decision.  Secondary decision status codes 
(and their reason codes) are listed and described below.

(1)  The ‘PD’ [Partial Deny] secondary decision status code 
must never be used without tandem entry in ECMS E of a 
primary decision status code describing a partial Part E 
acceptance or denial.  That is, ‘PD’ must never be entered 
without first entering, with the same status effective 
date, one of the following ‘primary’ decision status codes 
in ECMS E:  A2/G2 (Partial Accept/Partial Develop/Partial 
Deny), A8/F8 (Partial Accept/Partial Deny), D5/F5 (Deny-
cancer not work related), D7/F9 (Non-cancer 
causation/insufficient medical denial), or F6 (FAB Reversed 
to Accept).

The ‘PD’ status code can be used in conjunction with the 
D5/F5 or D7/F9 denial code to address multiple types of 
denials, such as insufficient medical in addition to a non-
cancer causation denials or to a cancer not work related 
denial (See example 4 below).

The ‘PD’ status code can be used in conjunction with the 



‘F6’ (FAB Reversed to Accept) code if at least one portion 
of the recommended decision is reversed from a denial to an 
acceptance, and there is still another element being denied 
in the final decision.  The reason code associated with F6 
would encompass whatever is being accepted and the reason 
code under the ‘PD’ status code would reflect what is being 
denied.

Once the ‘PD’ status code is entered, the CE/SrCE/HR 
selects the reason code from the drop-down menu that 
corresponds with the element(s) being denied.  Both the 
DO/CE2 Unit and FAB use this code when issuing decisions 
that require partial denial coding.

(a)  IN – ‘Insufficient Medical to Establish Claimed 
Illness’ - Used when a covered illness is claimed 
under E but medical evidence is insufficient to 
establish the illness.

(b)  CAU – ‘Causation’ - Used when a covered illness 
is claimed under E, but causation cannot be 
established.

(c)  WAG – ‘Wage Loss’ - Used when claimed wage loss 
is being denied.

(d)  CAW – ‘Causation and Wage Loss’ - Used when a 
covered illness is claimed under Part E, but causation 
cannot be established and claimed wage loss must also 
be denied.

(e)  IM0 – ‘Impairment – 0%’ - Used when the claim for 
impairment is being denied because the impairment 
rating is 0% based upon the AMA Guides or because a 
claim for impairment was filed, but the claimant 
failed to provide the necessary medical documentation.

(f)  IMN – ‘Impairment – Not Ratable’ - Used when the 
claim for impairment is being denied because the 
claimed impairment is non-ratable, such as certain 
psychiatric conditions.

(g)  IMR – ‘Impairment – Resolved’ - Used when the 
claim for impairment is being denied because the 
claimed impairment was resolved (i.e., does not exist 
anymore) prior to the issuance of the decision.

(h)  I0W – ‘Impairment (0%) and Wage Loss’ - Used when 
wage loss and impairment are both the only portions 
being denied.  The claim for impairment is denied 
because it has a 0% rating based upon the AMA Guides 
or because a claim for impairment was filed, but the 
claimant failed to provide the necessary medical 
documentation.



(i)  INW – ‘Impairment (Not Ratable) and Wage Loss’ 
-Used when wage loss and impairment are being denied.  
Impairment is denied because the condition being 
claimed is not ratable for impairment, such as certain 
psychiatric conditions.

(j)  IRW – ‘Impairment (Resolved) and Wage Loss’ - 
Used when wage loss and impairment are both being 
denied.  The claim for impairment is being denied 
because the impairment was resolved (i.e., does not 
exist anymore) prior to the issuance of the decision. 

(k)  C0W – ‘Causation, Impairment (0%) and Wage Loss’ 
- Used when claims for causation, impairment, and wage 
loss are being denied simultaneously.  The impairment 
is denied because the impairment rating is 0% based 
upon the AMA Guides or because a claim for impairment 
was filed, but the claimant failed to provide the 
necessary medical documentation.

(l)  CNW – ‘Deny Causation, Wage Loss, & Impairment 
(Not Ratable)’ - Used when claims are made for 
causation, wage loss, and impairment, all of which are 
being denied.  The impairment is being denied because 
it is for a non-ratable condition, such as certain 
psychiatric conditions.

(m)  CRW – ‘Causation, Impairment (Resolved), and Wage 
Loss’ - Used when claims for causation, impairment and 
wage loss are being denied simultaneously as portions 
of the claim as a whole.  The impairment claim is 
being denied because the impairment was resolved 
(i.e., does not exist anymore) prior to the issuance 
of the decision.

(n)  CA0 – ‘Causation and Impairment (0%)’ - Used when 
causation and 0% impairment based upon the AMA Guides 
are being denied simultaneously or because a claim for 
impairment was filed, but the claimant failed to 
provide the necessary medical documentation.  

(o)  CAN – ‘Causation and Impairment (Not Ratable)’ - 
Used when causation and a non-ratable impairment are 
being denied simultaneously.

(p)  CAR – ‘Causation and Impairment (Resolved)’ - 
Used when causation and impairment, that is resolved 
prior to the issuance of the decision, are being 
denied simultaneously.

(q)  MBM – Maximum Payable Benefit Met’ – Used when 
the maximum payable benefit is already paid and a 
decision is required for an impairment and/or wage 
loss claim.



(2)  The ‘DV’ [Partial Develop] secondary decision status 
code is used exclusively in ECMS E to record findings in a 
decision that describe a partial deferral for a claimed 
element under Part E. The ‘DV’ status code is entered in 
conjunction with a primary decision status code.  Both the 
primary and secondary decision codes have the same status 
effective date (the date the decision is issued).

The ‘DV’ status code must be used in conjunction with one 
of the following ‘primary’ decision status codes in ECMS 
E:  A2/G2 (Partial Accept/Partial Develop/Partial Deny) or 
A1/G1 (Partial Accept/Partial Develop); and can be used 
with D5/F5 (Deny-cancer not work related), D7/F9 (Non-
cancer causation/ insufficient medical denial), or F6 (FAB 
Reversed to Accept).

The ‘DV’ status code can be used in conjunction with the 
D5/F5 or D7/F9 denial codes to address partial deny/partial 
develop decisions.  The reason code associated with D5/F5 
or D7/F9 would encompass whatever is being denied and the 
reason code under the ‘DV’ status code would reflect what 
is being deferred.

The ‘DV’ status code can also be used in conjunction with 
the ‘F6’ (FAB Reversed to Accept) code if at least one 
portion of the recommended decision is reversed from a 
denial to an acceptance and there is still a decision on 
another element being deferred in the final decision.  The 
reason code associated with F6 would encompass whatever is 
being accepted and the reason code under the ‘DV’ status 
code would reflect what is being deferred.

The associated primary decision code could also be in ECMS 
B if the decision only addresses Part B benefits and 
completely defers the adjudication of any pending Part E 
element(s). (See example 1 below).  

Once the ‘DV’ status code is entered, the CE/SrCE/HR 
selects the reason code from the drop-down menu that 
corresponds with the element(s) being held in abeyance for 
further development.  Both the DO/CE2 Unit and the FAB use 
this code when issuing decisions that require partial 
development or deferral codes.  

(a)  CAU – ‘Causation’ - Causation for another claimed 
condition requires further development.

(b)  CAW – ‘Causation and Wage Loss’ - Causation for 
another claimed condition and wage loss require 
further development.

(c)  CAI – ‘Causation and Impairment’ - Causation for 
another claimed condition and impairment require 
further development.



(d)  IMP – ‘Impairment’ - Claimed impairment requires 
further development.

(e)  WAG – ‘Wage Loss’ - Claimed wage loss requires 
further development.

(f)  IMW – ‘Impairment and Wage Loss’ - Claimed 
impairment and claimed wage loss require further 
development.

(g) CIW – ‘Causation, Impairment, and Wage Loss’ -   
Causation for another claimed condition, claimed 
impairment and claimed wage loss require further 
development.  

c.   Examples.  A decision that accepts a claimed condition under E 
and denies a second claimed condition under B is not considered a 
‘partial’ decision outcome for coding purposes.  Instead, the ‘A0’ 
acceptance status code in ECMS E and the appropriate ‘D_’ denial 
status code in ECMS B should be used.  It is incorrect to consider 
the ECMS E outcome as ‘A8’ [Partial Accept/Partial Deny] because the 
partial deny outcome does not apply to Part E.  The following 
examples further illustrate these rules.

Example 1:  If there is a recommended decision to deny cancer for 
Probability of Causation (PoC) under Part B, and the Part E case has 
yet to be developed for causation based on toxic exposure, so that 
the Part E decision is deferred, the coding would be: ’D5’ 
[Recommended Deny - Cancer not work related/PoC<50%], with Reason 
Code ‘B’ [Part B] in ECMS B, and ‘DV’ [Partial Develop] with no 
primary recommended decision status code in ECMS E (the tandem 
primary code is in ECMS B).

The final decision code, if upheld by FAB, would be: ‘F5’ [Final Deny 
- Cancer not work related/PoC<50%] in ECMS B, with Reason Code ‘B’ 
[Part B] and ‘DV’ [Partial Develop] with no primary final decision 
status code in ECMS E (assuming the Part E claim is still under 
development).

Example 2:  If there is a recommended decision to accept CBD for both 
Parts B and E, but the claims for wage loss and impairment are being 
deferred under Part E, the coding would be: ‘A0’ [Recommended Accept] 
in ECMS B, with Reason Code ‘B’ [Part B] (since all of the medical 
conditions are accepted and completed in Part B), and ‘A1’ 
[Recommended Partial Accept/Partial Develop] in ECMS E, with Reason 
Code ‘CAU’, since the CBD is being partially accepted (for 
causation).

To record in ECMS E that the claims for wage loss and impairment are 
being deferred (the case is only deferred if there is an actual claim 
for wage loss/impairment in the case file), status code ‘DV’ [Partial 
Develop], with Reason Code ‘IMW’ [Impairment and Wage Loss], would be 
entered. 

The final decision coding, if upheld by FAB, would be: ‘F0’ [Final 



Accept] in ECMS B, with Reason Code ‘B’ [Part B] and ‘G1’ [Final 
Partial Accept/Partial Develop] in ECMS E, with Reason Code ‘CAU.’ 
 To record in ECMS E that the claims for wage loss and impairment are 
being deferred, status code ‘DV’ [Partial Develop], with Reason Code 
‘IMW’ [Impairment and Wage Loss], would be entered.

Example 3:  If there is a recommended decision to accept Asbestosis 
in Part E, and defer wage loss and impairment, and also to deny 
cancer in both Parts B and E (because the claimant did not prove he 
or she had cancer), the coding would be: ‘D7’ [Recommended Deny - 
medical information insufficient to support claim/non-cancer 
causation denial], with Reason Code ‘B’ [Part B] in ECMS B (since the 
cancer was denied for insufficient medical evidence), and ‘A2’ 
[Recommended Partial Accept/Partial Deny/Partial Develop] in ECMS E, 
with Reason Code ‘CAU’ (for accepting Asbestosis for causation). 

To record in ECMS E that the claims for wage loss and impairment 
related to Asbestosis are being deferred, status code ‘DV’ [Partial 
Develop], with Reason Code ‘IMW’ [Impairment and Wage Loss], would be 
entered.  To record in ECMS E that the claim for cancer is being 
denied, status code ‘PD’ [Partial Deny], with Reason Code ‘IN’ 
[Insufficient Medical to establish claimed illness], would be 
entered.

The final decision coding, if upheld by FAB, would be nearly 
identical to the recommended decision coding: Status Code ‘F9’ [Final 
Deny - medical information insufficient to support claim/non-cancer 
causation denial] with Reason Code ‘B’ in ECMS B and ‘G2’ [Final 
Partial Accept/Partial Deny/Partial Develop] with Reason Code ‘CAU’ 
in ECMS E, along with status codes ‘DV’, with Reason Code ‘IMW’; and 
‘PD’, with Reason Code ‘IN’.

Example 4:  If there is a recommended decision to deny cancer and 
asbestosis in Part E because causation could not be established and 
peripheral neuropathy is denied because medical evidence was not 
provided to support a diagnosis of the claimed illness and wage loss 
is also being denied, the coding would be ‘D5’[Recommended Deny – 
Cancer not work related] with Reason Code ‘CAW’ [to encompass the 
cancer and asbestosis causation denials and wage loss denial] 
followed by ‘PD’ [Partial Denial], with Reason Code ‘IN’, to capture 
the denial of peripheral neuropathy because of the lack of evidence 
of a diagnosis. 

The final decision coding, if upheld by FAB, would be nearly 
identical to the recommended decision coding:‘F5’[FAB Affirmed Deny – 
Cancer not work related] with Reason Code ‘CAW’ [to encompass the 
cancer and asbestosis causation denials and wage loss denial] 
followed by ‘PD’ [Partial Denial], with Reason Code ‘IN’, to capture 
the denial of peripheral neuropathy because of the lack of evidence 
of a diagnosis.

5.   Recommended Decision Codes.  The CE/SrCE must enter the 
appropriate recommended decision code when issuing a recommended 



decision.  The status effective date of the code equals the 
recommended decision issuance date.  

a.   A0 - ‘Recommended Accept – Sent to FAB’.  When the CE/SrCE 
renders a recommended decision on a claim for approval for benefits, 
where there are no other pending elements on the claim (including 
additional medical conditions, wage loss, or impairment), the DO/CE2 
Unit enters the ‘A0’ code.  The status effective date is the date of 
the recommended decision. 

Upon entering the ‘A0’ code, the CE/SrCE must select a specific 
reason code from the “reason cd” field, which is a drop-down box 
corresponding to the ‘A0’ claim status code. 

To record any accepted Part B component of the decision, the CE must 
select reason code ‘B’ [Part B] for entry in ECMS B.

To record any accepted Part E component of the decision, the CE must 
select one of the following reason codes from the drop-down menu to 
record all claimed elements (causation, wage loss, and/or impairment) 
being accepted in the current decision.  These drop-down codes are 
required exclusively for Part E ECMS.

(1) CAU – ‘Causation Accepted’ - Used when causation is 
established under Part E, which results in medical benefits 
for an employee or death benefit for an eligible survivor.

(2) CAW – ‘Causation and Wage Loss Accepted’ - Used when 
causation and wage loss are being accepted simultaneously 
under Part E.

(3) CAI – ‘Causation and Impairment Accepted’ - Used when 
causation and impairment are being accepted simultaneously 
under Part E. 

(4) IMP – ‘Impairment Only Accepted (Causation Previously 
Accepted)’ - Used when causation was established on a 
previous decision and impairment is all that is being 
accepted in this decision under Part E.

(5) WAG – ‘Wage Loss Only Accepted’ - Used when causation 
was established on a previous decision and wage loss is all 
that is being accepted in this decision under Part E.

(6) IMW – ‘Impairment and Wage Loss Accepted’ - Used when 
causation was established in a previous decision and the 
current decision accepts for wage loss and impairment.

(7) CIW – ‘Causation, Impairment, and Wage Loss Accepted’ - 
Used when causation, impairment, and wage loss are all 
being accepted in the current Part E decision.

(8) DEF – ‘Decision Deferred’ - Deactivated.  This code was 
only to be entered by the FAB in certain rare circumstances 
where a decision to accept was made without the DO/CE2 Unit 
having issued a recommended decision.  This code has been 



deactivated with the potential to be reactivated if the 
need arises.

b.   A1 - ‘Recommended Partial Accept/Partial Develop’. When the 
CE/SrCE renders a recommended decision where part of the claim is 
approved for benefits, while another part of the claim needs further 
development (including additional medical conditions, wage loss, or 
impairment), the DO/CE2 Unit enters the ‘A1’ code.  The status 
effective date is equal to the date of the recommended decision.  
This code allows benefit disbursement, if FAB upholds the decision, 
while other development continues. 

For Part B cases only, the CE/SrCE should use status code ‘A1’ with 
reason code ‘B’ [Part B] for Recommended decisions that describe a 
partial acceptance for at least one claimed condition under Part B 
and partial development for one or more other conditions under Part 
B.

For Part E cases only, the CE/SrCE must select the appropriate reason 
code from the drop-down menu for input into ECMS E.  The reason code 
for the decision explains only what is being accepted in the current 
decision. These are the Part E reason codes available in the drop 
down menu: 

(1)  CAU – ‘Causation’ - Used when causation for a claimed 
condition is accepted for benefits and additional 
development of another claimed element is required.

(2)  CAW – ‘Causation and Wage Loss’ - Used when causation 
and wage loss are being accepted and additional development 
of another claimed element is required.

(3)  CAI – ‘Causation and Impairment’ - Used when causation 
and impairment are being accepted and additional 
development of another claimed element is required.

(4)  IMP – ‘Impairment’ - Used when causation has been 
previously accepted and impairment alone is being accepted 
and the additional development of another claimed element 
is required.

(5)  WAG – ‘Wage Loss’ - Used when causation has been 
previously accepted and wage loss alone is being accepted 
and additional development of another claimed element is 
required.

(6)  IMW – ‘Impairment and Wage Loss’ - Used when causation 
has been previously accepted, impairment and wage loss are 
both currently being accepted, and additional development 
of another claimed element is required (e.g., a cancer that 
is undergoing dose reconstruction at the National Institute 
of Occupational Safety and Health (NIOSH). 

(7)  CIW – ‘Causation, Impairment, and Wage Loss’ - Used 
when causation is accepted along with both impairment and 



wage loss and additional development of another claimed 
element is required (e.g., a cancer that is undergoing dose 
reconstruction at NIOSH). 

The portion(s) of the claim being held in abeyance for additional 
development is/are identified by the secondary decision status code 
‘DV’ [Partial Develop] and corresponding reason code set out in 
Paragraph 4 above.

c.   A2 - ‘Recommended Partial Accept/Partial Deny/Partial Develop’. 
 When the CE/SrCE renders a recommended decision where part of the 
claim is approved for benefits, while another part of the claim is 
denied, and yet another part of the claim needs further development 
(including additional medical conditions, wage loss, or impairment), 
the DO/CE2 Unit enters the ‘A2’ code .  The status effective date is 
the date of the recommended decision.  This code allows for benefits 
to be administered, if FAB upholds the decision, while other 
development continues.  

For Part B cases only, status code ‘A2’ is used with reason code ‘B’ 
[Part B] in ECMS B for recommended decisions that describe a partial 
acceptance for at least one claimed condition under Part B and 
partial denial and partial development for one or more other 
conditions under B.

For Part E cases only, the CE/SrCE must select the appropriate reason 
code from the drop-down menu in ECMS E. The reason code for the 
decision explains only what is being accepted in the current 
decision.  These are the Part E reason codes available in the drop 
down menu: 

(1)  CAU – ‘Causation’ - Used when causation for a claimed 
condition is accepted for benefits, a portion of the claim 
is being denied, and a portion of the claim requires 
additional development.

(2)  CAW – ‘Causation and Wage Loss’ - Used when causation 
and wage loss are being accepted, a portion of the claim is 
being denied, and a portion of the claim requires 
additional development.

(3)  CAI – ‘Causation and Impairment’ - Used when causation 
and impairment are being accepted, a portion of the claim 
is being denied, and a portion of the claim requires 
additional development.

(4)  IMP – ‘Impairment’ - Used when causation has been 
previously accepted, impairment alone is being accepted, a 
portion of the claim is being denied, and a portion of the 
claim requires additional development.

(5)  WAG – ‘Wage Loss’ - Used when causation has been 
previously accepted, wage loss alone is being accepted, a 
portion of the claim is being denied, and a portion of the 
claim requires additional development.



(6)  IMW – ‘Impairment and Wage Loss’ - Used when causation 
has been previously accepted, impairment and wage loss are 
both currently being accepted, a portion of the claim is 
being denied, and a portion of the claim requires 
additional development.

(7)  CIW – ‘Causation, Impairment, and Wage Loss’ - Used 
when causation is accepted along with impairment and wage 
loss, a portion of the claim is being denied, and a portion 
of the claim requires additional development (e.g., a 
cancer is undergoing dose reconstruction at NIOSH).

The portion(s) of the claim being denied or held in abeyance for 
additional development are identified by the secondary decision 
status codes ‘PD’ [Partial Denial] and ‘DV’ [Partial Develop] and 
corresponding reason codes set out in Paragraph 4 above.    

d.   A8 - ‘Recommended Partial Accept/Partial Deny’.  When the 
CE/SrCE renders a recommended decision where part of the claim is 
going to be approved for benefits, while another part of the claim is 
going to be denied, the DO/CE2 Unit enters the ‘A8’ code in ECMS.  
The status effective date is equal to the date of the recommended 
decision.  This code allows for benefit administration, if FAB 
upholds the decision, while development continues. 

For Part B cases only, the CE/SrCE should use status code ‘A8’ with 
reason code ‘B’ [Part B] in ECMS B for recommended decisions that 
describe a partial acceptance for at least one claimed condition 
under Part B and partial denial for one or more other conditions 
under B. 

For Part E cases only, the CE/SrCE must select the appropriate reason 
code from the drop-down menu.  The reason code for the decision 
explains only what is being accepted in the current decision.  These 
are the Part E reason codes available in the drop down menu: 

(1)  CAU – ‘Causation’ - Used when causation for a claimed 
condition is accepted for benefits and a portion of the 
claim is being denied.

(2)  CAW – ‘Causation and Wage Loss’ - Used when causation 
and wage loss are being accepted and a portion of the claim 
is being denied.

(3)  CAI – ‘Causation and Impairment’ - Used when causation 
and claimed impairment are being accepted and a portion of 
the claim is being denied.

(4)  IMP – ‘Impairment’ - Used when causation has been 
previously accepted, claimed impairment alone is currently 
being accepted, and a portion of the claim is being denied.

(5)  WAG – ‘Wage Loss’ - Used when causation has been 
previously accepted, wage loss alone is currently being 
accepted, and a portion of the claim is being denied.



(6)  IMW – ‘Impairment and Wage Loss’ - Used when causation 
has been previously accepted, impairment and wage loss are 
both currently being accepted, and a portion of the claim 
is being denied.

(7)  CIW – ‘Causation, Impairment, and Wage Loss’ - Used 
when causation is accepted along with impairment and wage 
loss, and a portion of the claim is being denied (another 
claimed medical condition).

The portion(s) of the claim being denied is identified by the 
secondary decision status code ‘PD’ [Partial Deny] and corresponding 
reason code set out in Paragraph 4 above. 

e.   D1 - ‘Recommended Deny – Non-Covered Employment’.  When the 
CE/SrCE renders a recommended decision to deny benefits due to 
employment that is not covered, the CE/SrCE enters the ‘D1’ code.  
The status effective date is equal to the date of the recommended 
decision.  There are no associated reason codes.

f.   D3 - ‘Recommended Deny - Survivor Not Eligible’.  When the 
CE/SrCE renders a recommended decision to deny benefits because the 
claimed survivor is not eligible, the DO/CE2 Unit enters the ‘D3’ 
code.  The status effective date is equal to the date of the 
recommended decision. There are no associated reason codes. 

g.   D4 – ‘Recommended Deny – Condition Not Covered’(B only).  When 
the CE/SrCE renders a decision to deny Part B benefits because the 
condition is not covered under Part B, the DO/CE2 Unit enters a ‘D4’ 
code.  The status effective date is equal to the date of the 
recommended decision. There are no associated reason codes.

h.   D5 - ‘Recommended Deny - Cancer Not Work Related (PoC)’.  When 
the CE/SrCE renders a recommended decision to deny benefits based 
wholly or in part on the PoC result from NIOSH being less than 50%, 
the DO/CE2 Unit enters the ‘D5’ code.  The status effective date is 
equal to the date of the recommended decision.  This means if more 
than one condition is being denied, but at least one of them is a 
cancer case that went to NIOSH, the ‘D5’ primary decision code must 
be selected.  This is also the only decision status code approved for 
use when denying a cancer claim based upon the PoC being less than 
50% under both B and E. This code is also to be used in cases of CLL-
cancer only, wherein the PoC is presumed to be zero.  

Upon entry of the ‘D5’ code, the CE/SrCE selects a specific reason 
code from the "reason cd" field, which is a drop-down box that 
corresponds with the ‘D5’ claim status code.  The only reason code 
allowable for ECMS B is ‘B’ [Part B]. The remaining reason codes 
available for the ‘D5’ claim status code are to be used in ECMS E.

Note 1:  In ECMS E, the ‘D5’ code can also be used in conjunction 
with the ‘DV’ code to capture partial deny/partial develop decisions, 
for which there isn’t a single, unique primary decision status code. 
 The CE/SrCE enters the ‘D5’ code with a reason code denoting what is 



being denied.  The CE/SrCE then enters the ‘DV’ status code and 
appropriate associated reason code listed in Paragraph 4 above to 
identify which benefits are being held for further development.  The 
status effective date of both codes is the date of the decision.

Note 2: If there is also a finding in the Part E decision to deny one 
or more claimed conditions because medical evidence was not provided 
to support diagnosis of the claimed condition, in addition to the 
cancer(s) specifically included in the NIOSH PoC determination 
(described by using the ‘D5’ code), it is appropriate to enter, in 
tandem with the ‘D5’ entry, status code ‘PD’ [Partial Deny] with ‘IN’ 
reason code to describe/record the additional denial.  Essentially, 
the coding would be deny/partial deny.  This captures one or more 
conditions were denied because causation could not be established and 
at least one other condition had insufficient medical to establish 
the diagnosis of the claimed illness.  Additional elements being 
denied, such as impairment, wage loss, and other causation denials 
can be captured in the reason code for ‘D5’, unless specifically 
requested in relation to the condition(s) being denied under ‘PD’.

For example, if prostate cancer and wage loss are denied for lack of 
causation (PoC and toxic exposure) and asbestosis is denied because 
medical evidence was not provided, the Part E case would be coded 
‘D5/F5-CAW’ and ‘PD-IN’.

The reason codes associated with the ‘D5’ code are:  

(1)  B – ‘Part B’ (B only) - Used when cancer is claimed 
under Part B, but is being denied based on the NIOSH PoC.

(2)  CAU – ‘Causation’ (E only) - Used when cancer is 
claimed under Part E, but causation cannot be established 
(through dose reconstruction or toxic exposure 
development).

(3)  WAG – ‘Wage Loss’ (E only) - Used in the rare 
circumstance when a wage loss claim is received and 
adjudicated after a cancer denial.

(4)  CAW – ‘Causation and Wage Loss’ (E only) - Used when 
cancer and wage loss are claimed under Part E, but 
causation cannot be established (through dose 
reconstruction or toxic exposure development) and wage loss 
must also be denied.

(5)  IM0 – ‘Impairment – 0%’ (E only) - Used in the rare 
circumstance when an impairment claim is received and 
adjudicated after a cancer denial.  The impairment rating 
may not have been completed because causation was not 
established or if one was provided with a 0% impairment 
rating.

(6)  IMN – ‘Impairment – Not Ratable’ (E only) - Used in 
the rare circumstance when an impairment claim is received 
and adjudicated after a cancer denial and the claim for 



impairment is for a non-ratable condition, such as certain 
psychiatric conditions.

(7)  IMR – ‘Impairment – Resolved’ (E only) - Used in the 
rare circumstance when an impairment claim is received and 
adjudicated after a cancer denial and the claimed 
impairment was resolved (i.e., does not exist anymore) 
prior to the issuance of the decision.

(8)  I0W – ‘Impairment (0%) and Wage Loss’ (E only) -Used 
when wage loss and impairment related to a previously 
denied cancer are both being denied.  The claim for 
impairment is denied because it has a 0% rating or because 
an impairment rating was not completed due to lack of 
causation.

(9)  INW – ‘Impairment (Not Ratable) and Wage Loss’ (E 
only) - Used when wage loss and impairment are both being 
denied related to a previously denied cancer.  The claim 
for impairment is denied because the condition being 
claimed is not ratable for impairment, such as certain 
psychiatric conditions.

(10)  IRW – ‘Impairment (Resolved) and Wage Loss’ (E only) 
- Used when wage loss and impairment are both being denied 
related to a previously denied cancer.  The claim for 
impairment is being denied because the impairment was 
resolved (i.e., does not exist anymore) prior to the 
issuance of the decision. 

(11)  C0W – ‘Causation, Impairment (0%) and Wage Loss’ (E 
only) - Used when claims for causation, impairment, and 
wage loss are denied simultaneously.  Impairment is denied 
because the impairment rating is 0% or because the claimant 
failed to provide the necessary medical documentation or 
because the impairment rating was not performed because 
causation could not be established.

(12)  CNW – ‘Causation, Impairment (Not Ratable), and Wage 
Loss’ (E only) - Used when a claim is made for causation, 
wage loss, and impairment, all of which are being denied 
simultaneously.  The impairment claim is being denied 
because it is for a non-ratable condition.

(13)  CRW – ‘Causation, Impairment (Resolved), and Wage 
Loss’ (E only) - Used when claims for causation, 
impairment, and wage loss are being denied simultaneously.  
The impairment claim is denied because the impairment was 
resolved (i.e., does not exist anymore) prior to issuance 
of the decision.

(14)  CA0 – ‘Causation and Impairment (0%)’ (E only) -Used 
when causation and 0% impairment are being denied 
simultaneously. Impairment is denied because the impairment 



rating is 0% or because the claimant failed to provide the 
necessary medical documentation or because the impairment 
rating was not performed because causation could not be 
established.

(15)  CAN – ‘Causation and Impairment (not ratable)’ (E 
only) - Used when causation and an impairment for a non-
ratable condition, such as certain psychiatric conditions, 
are being denied simultaneously.

(16)  CAR – ‘Causation and Impairment (Resolved)’ (E only) 
- Used when causation and an impairment that is resolved 
(i.e., does not exist anymore) prior to the issuance of the 
decision are being denied simultaneously.

h.   D7 - ‘Recommended Deny – Medical Information Insufficient to 
Support Claim/Non-Cancer Causation Denial’. This code is used when 
the CE/SrCE renders a recommended decision to deny benefits because, 
after developing the claimed covered condition(s), there is 
insufficient medical evidence to support an acceptance; the decision 
is for a non-cancer causation denial; the maximum payable benefit is 
met; or the decision solely addresses impairment and/or wage loss 
claims where the related condition was not previously denied under 
D5.

The status effective date is the date of the recommended decision.  
Upon entry in ECMS of the ‘D7’ code, the CE/SrCE selects a specific 
reason code from the "reason cd" field, which is a drop-down box that 
corresponds with the ‘D7’ claim status code.  The reason codes 
available for the ‘D7’ claim status code are listed below.  The 
reason code ‘B’ [Part B] is only to be used in ECMS B. 

Note 1:  In ECMS E, the ‘D7’ code can also be used in conjunction 
with the ‘DV’ code to capture partial deny/partial develop decisions, 
for which there isn’t a single, unique primary decision status code. 
The CE/SrCE enters the ‘D7’ code with a reason code denoting what is 
being denied.  The CE then enters the ‘DV’ status code and 
appropriate associated reason code listed in Paragraph 4 above to 
identify which benefits are being held for further development.  The 
status effective date of both codes is the date of the decision.

Note 2:  If the decision contains findings to deny multiple claimed 
conditions, and one denial is for insufficient medical evidence to 
establish the claimed illness and another denial is for inability to 
establish causation, impairment or wage loss, the CE/SrCE should 
enter ‘D7’ with the reason code describing the 
causation/impairment/wage loss denial.  In tandem with the ‘D7’ 
entry, the CE/SrCE should enter ‘PD’ [Partial Deny] with reason code 
‘IN’ to record the denial for insufficient medical to establish 
illness.

(1) B – ‘Part B’(B only) - Used when a condition is denied 
in ECMS B.  



(2) DMB – ‘Deny Specific Medical Benefits on Accepted 
Condition’ (B and/or E) - Used when a specific medical 
benefit is being denied on an accepted condition in a 
formal decision (not just a letter). (See EEOICPA PM 3-
0300.)

(3) RMB – ‘Reduce Medical Benefits on Accepted Condition’ 
(B and/or E) - Used when a medical benefit on a previously 
paid item for a covered condition is reduced in a formal 
decision (not just a letter).  (See EEOICPA PM 3-0300.)

(4) IN – ‘Insufficient Medical to Establish Claimed 
Illness’(E only) - Used when a covered illness is claimed 
under Part E but medical evidence is insufficient to 
establish the illness.

(5) R4C – ‘RECA 4 Cancer’(E only) - Used when a Part E 
cancer case is denied because the claimant had received 
benefits under RECA Section 4. 

(6) CAU – ‘Causation’ (E only) - Used when a covered 
illness is claimed under Part E, but causation cannot be 
established.

(7) WAG – ‘Wage Loss’ (E only) - Used when the claim for 
wage loss is being denied due to lack of medical evidence 
to support the claimed period of wage-loss is causally 
related to the covered illness.

(8) CAW – ‘Causation and Wage Loss’ (E only) - Used when a 
covered illness is claimed under Part E, but causation 
cannot be established and claimed wage loss must also be 
denied.

(9) IM0 – ‘Impairment – 0%’ (E only) - Used when the claim 
for impairment is being denied because the impairment 
rating is 0% under the AMA Guides or because a claim for 
impairment was filed, but the claimant failed to provide 
the necessary medical documentation.

(10)  IMN – ‘Impairment – Not Ratable’ (E only) - Used when 
the claim for impairment is being denied because the 
claimed impairment is non-ratable, such as certain 
psychiatric conditions.

(11)  IMR – ‘Impairment – Resolved’ (E only) - Used when 
the claim for impairment is being denied because the 
claimed impairment was resolved (i.e., does not exist 
anymore) prior to the issuance of the decision.

(l2)  I0W – ‘Impairment (0%) and Wage Loss’ (E only) - Used 
when wage loss and impairment are both being denied.  The 
claim for impairment is denied because it has a 0% rating 
or because a claim for impairment was filed, but the 
claimant failed to provide the necessary medical 



documentation.

(13)  INW – ‘Impairment (Not Ratable) and Wage Loss’ (E 
only) - Used when wage loss and impairment are both being 
denied.  The claim for impairment is denied because the 
condition being claimed is not ratable for impairment, such 
as certain psychiatric conditions.

(14)  IRW – ‘Impairment (Resolved) and Wage Loss’ (E only) 
- Used when wage loss and impairment are both being 
denied.  The claim for impairment is being denied because 
the impairment was resolved (i.e., does not exist anymore) 
prior to the issuance of the decision. 

(15)  C0W – Causation, Impairment (0%) and Wage Loss’ (E 
only) - Used when claims for causation, impairment, and 
wage loss are denied simultaneously.  Impairment is denied 
because the impairment rating is 0% or because a claim for 
impairment was filed, but the claimant failed to provide 
the necessary medical documentation.

(16)  CNW – ‘Causation, Impairment (Not Ratable), and Wage 
Loss’ (E only) - Used when a claim is made based on 
causation, wage loss, and impairment, all of which are 
being denied.  The impairment is being denied because it is 
for a non-ratable condition.

(17) CRW – ‘Causation, Impairment (Resolved), and Wage 
Loss’ (E only) - Used when claims for causation, 
impairment, and wage loss are being denied simultaneously.  
The impairment claim is being denied because the impairment 
was resolved (i.e., does not exist anymore) prior to the 
issuance of the decision

(18) CA0 – ‘Causation and Impairment (0%)’ (E only) -  Used 
when causation and impairment are being denied 
simultaneously.  Impairment is denied because the 
impairment rating is 0% or because a claim for impairment 
was filed, but the claimant failed to provide the necessary 
medical documentation.

(19) CAN – ‘Causation and Impairment (Not Ratable)’ (E 
only) - Used when causation and an impairment that is not 
ratable are being denied simultaneously.

(20) CAR – ‘Causation and Impairment (Resolved)’ (E only) - 
Used when causation and an impairment that is resolved 
prior to the issuance of the decision are being denied 
simultaneously.

(21) MBM – ‘Maximum Payable Benefit Met’ (E only) – Used 
when the maximum payable benefit is already met and a 
formal decision is required for an impairment and/or wage 
loss claim.



6.   Between Recommended and Final Decisions.  When the FAB receives 
a case from the DO, the case is transferred in ECMS using the codes 
discussed in EEOICPA PM 1-0700, Exhibit 2. The date the file is 
“transferred in” is the date the transfer sheet is date stamped in. 

When the case is transferred in, the ‘FD’ (FAB Received RD) code is 
entered into the Claim Status History for each active claimant with a 
status effective date of the date FAB received the case. 

At this time, ECMS automatically generates a docket number for each 
claim, viewable at the top of the ECMS claim screen and payee 
screen.  This number is generated the first time the case goes to 
FAB.  Subsequent decisions that go to the FAB for review are not 
given new docket numbers.  This number is referenced on decisions 
issued by the FAB and is used on published decisions.

a.   ‘FN’ – FAB Initial Review Complete.  After the case is 
transferred into FAB and coded ‘FD’/”docketed”, it is assigned to the 
appropriate CE or Hearing Representative (HR).  The CE/HR completes 
an initial review of the case, assigns a CE2 if necessary, and enters 
an ‘FN’ (FAB Initial Review Complete).  The status effective date of 
the ‘FN’ code is the date the CE/HR completes the initial review.

b.   ‘FJ’ – FAB Received Waiver of Objections.  When FAB receives a 
waiver of objections, a ‘FJ’ code is entered into the claim status 
history for the claimant who provided the completed waiver. 

The status effective date of the ‘FJ’ code is the date that the 
waiver is received and date stamped into any FAB office only (not the 
DO, National Office, or a Resource Center).

ECMS requires the selection of a reason code from the associated 
drop-down box.  The reason codes available for the ‘FJ’ status code 
are:

(1)  ‘PW’- Partial Waiver – Used when a bifurcated waiver 
is received, waiving the right to object to a portion of 
the decision and reserving the right to object to another.

(2)  ‘WF’ - Full Waiver – Used when a waiver is received 
waiving the right to object to all findings and conclusions 
in the recommended decision.

When choosing between a full waiver and a partial waiver, the CE/HR 
must look at what is being done in Parts B and E separately (as with 
the decisions).  Here are some sample scenarios illustrating the use 
of this code:

Example 1:  If a decision grants benefits under Part E and denies 
under Part B, and a partial waiver is received (waiving the Part E 
decision and reserving the right to object to the Part B decision), 
the CE/HR would enter an ‘FJ-WF’ (full waiver) in ECMS E and nothing 
in ECMS B.  Essentially there is a full waiver on the Part E decision 
and no waiver on the Part B decision.

Example 2:  If the Part B decision is an acceptance and the Part E 



decision is a partial accept/partial deny, and a bifurcated (partial) 
waiver is received, the CE/HR would enter a ‘FJ-WF’ (full waiver) 
into ECMS B and an ‘FJ-PW’ (partial waiver) into ECMS E.  Please note 
that if a bifurcated waiver is received for a recommended decision 
pertaining to one part of the Act and the final decision to accept is 
issued prior to the final decision to deny because the claimant has 
reserved his or her right to object to the denial, that decision must 
be coded as a “partial develop” because a portion of the decision has 
been deferred.  In this particular example the Part B decision would 
be coded ‘F0-B’ and the first Part E decision would be coded ‘G1’ 
(partial accept/partial develop) with an appropriate reason code + 
‘DV’ (partial develop) with an appropriate reason code.  The second 
Part E decision that would be issued after the objection period 
expired, would be coded as a denial (assuming nothing changed from 
the recommended decision).

c.   Coding Objections.  If the claimant submits an objection, it 
must be coded into ECMS.  While every claimant is affected by an 
objection, the objection only needs to be coded for the claimant who 
submits it.

However, based on the portion of the decision (Part B or Part E) to 
which the claimant is objecting; it is coded only into ECMS B or ECMS 
E.  If it is unknown whether the objection pertains to Part B or E, 
or the claimant specifies both, the objection will be coded into both 
ECMS B and ECMS E.

A claimant who objects may request either a review of the written 
record or an oral hearing.  In either case, the Appeals screen must 
be completed.  To access the appeals screen, the CE/HR clicks on the 
“Appeals/Recons” button on the claim screen.  The CE/HR then goes to 
the section marked appeals, selects an area in that field and clicks 
“Insert”.  This will take the CE/HR to the appeals screen, for which 
completion is discussed below.  These fields are completed as the 
appropriate information becomes available:

(1)  Rec Decision – This field will be populated with the 
recommended decision code entered by the DO/CE2 Unit.  If 
multiple recommended decisions have been issued, select the 
one referenced in the objection from the drop-down menu.

(2)  Auth Rep – This field is completed with the name of 
the claimant’s authorized representative, if any.  If there 
is no authorized representative, this field is left blank. 

(3)  FAB Rep – This field is completed with the ID of the 
FAB employee assigned to the case by using the drop-down 
menu.

(4)  Appeal Rcpt Dt – This field is completed with the date 
that the objection was received in any FAB office only (not 
the DO, National Office, or a Resource Center).

(5)  Dist Office – This field is automatically populated 



with the office location of the FAB representative.

(6)  Ext Thru – This is an optional field used for the 
CE/HR’s information if an extension is granted.  If time 
allows, the CE/HR can grant one extension, at the 
claimant’s request, for submission of additional evidence. 

(7)  Appeal Type – This field is used to indicate how the 
objection is being addressed.  The following reasons are 
available via the drop-down menu:

(a) ‘FQ – Hearing’ – Selected when the claimant has 
requested an oral hearing.

(b) ‘FT – Hearing Teleconference’ – Selected when the 
claimant requests a telephonic hearing.

(c) ‘FW – Review of the Written Record’ – Selected 
when the claimant requests a review of the written 
record or if the claimant objects and fails to specify 
that a hearing is desired.

(8)  Objection – This field is used to specify the main 
reason that the claimant is objecting.  There is a drop-
down box that describes several types of objections, such 
as more evidence available, secondary exposure, general, 
etc.  The CE/HR selects the one that best applies to the 
claimant’s objection.

(9)  Date to FAB Rep – This field is completed with the 
date the objection is assigned to the CE/HR.

(10)  AckReq Dt – This field is completed with the date FAB 
sends a letter to the claimant acknowledging that the 
objection has been received. 

(11) Hearing Scheduled Dt – This field is completed only 
for hearing requests, using the date the hearing 
arrangements were made.     

(12) Notice Sent Dt – This field is completed only for 
hearing requests, using the date the hearing notification 
letter was sent to the claimant.

(13) Hearing Dt – This field is completed only for hearing 
requests, using the date of the hearing.

(14) Date RWR – This field is completed only for reviews of 
the written record (RWR), using the date the RWR is 
completed/the date of the final decision.

(15) Location and State – These fields are completed only 
for oral hearing requests, using the city where the hearing 
is to take place.  The state where the hearing is to occur 
can then be selected from the drop-down menu associated 
with the state field.



(16) Appeal Status and Appeal Status Date – The CE/HR 
selects the current status of the objection process (such 
as “Hearing Convened” or “Appeal Request Untimely”) along 
with completing the date of the current status in the 
appeal status date field.

(17) Notes – This is an optional field where any notes 
regarding the objections can be listed.  For example, if 
the received date for an appeal appears untimely because 
the appeal receipt date is more than 60 days after the 
recommended decision, but the postmark date is within 60 
days, the timely postmark date would be mentioned in the 
notes section.

(18) Final Decision – This field is completed when the 
final decision is issued.  On cases where objections have 
been filed and an oral hearing or RWR was performed, the 
Final Decision Code is entered through the appeals screen.  
To enter the final decision code in these circumstances, 
the CE/HR selects the button next to the final decision 
field on the appeals screen and enters the appropriate 
final decision code (see Paragraph 7 below).

7.  FAB Decision Codes.  The FAB CE/HR must ensure that all coding 
throughout the claim file is correct when a FAB decision is issued.  
If FAB must enter missing codes on behalf of the DO/CE2 Unit, the FAB 
CE/HR must select the appropriate office’s “dist office cd” on the 
claim status code (update) screen to reflect the office that actually 
took the action.  The FAB CE/HR must ensure that the status effective 
date of any added or updated codes have the correct status effective 
date. 

When issuing final decisions, the appropriate final decision code 
(see list below) is entered into ECMS.  The status effective date of 
the code will be the date the final decision was issued.

Currently there are two systems for ECMS separately tracking Part B 
and Part E activity. The final decision coding is entered with a 
decision code/reason code combination that relates to the ‘Part B’ 
portion in ECMS B, and a decision code/reason code combination that 
relates to the ‘Part E’ portion in ECMS E. This is necessary to 
ensure accurate statistics about what decisions were made in relation 
to the ‘Part B’ and ‘Part E’ portions of the case.  For example, if a 
decision is issued that accepts Part B and denies Part E, it would 
not be coded as a partial accept/partial deny in both systems.  It 
would be coded as an acceptance in ECMS B and a denial in ECMS E.

Under Part E, “causation” for employee claimants means that the 
claimed covered illness was caused by exposure to a toxic substance 
at a covered Part E facility or site.  “Causation” for a survivor 
claimant means that exposure to a toxic substance at a covered Part E 
facility or site was a significant factor in aggravating, 
contributing to, or causing the death of the employee.  



a.   F0 - ‘Final Accept’.  When the CE/HR renders a final decision on 
an approved claim for benefits, where there are no other pending 
elements on the claim (including additional medical conditions, wage 
loss, or impairment), the CE/HR enters the ‘F0’ code.  The status 
effective date is the date of the final decision. 

Upon entering the ‘F0’ code, the CE/HR must select a specific reason 
code from the “reason cd” field, which is a drop-down box 
corresponding to the ‘F0’ claim status code. 

To record any accepted Part B component of the decision, the CE/HR 
must select reason code ‘B’ [Part B] for entry in ECMS B.  

To record any accepted Part E component of the decision, the CE/HR 
must select one of the following reason codes from the drop-down menu 
to record all of the claimed elements being accepted in the current 
decision.  These reason codes are to be entered exclusively in ECMS 
E:

(1) CAU – ‘Causation Accepted’ - Used when causation is 
established under Part E, which results in medical benefits 
for an employee or death benefit for an eligible survivor.

(2) CAW – ‘Causation and Wage Loss Accepted’ - Used when 
causation and wage loss are being accepted simultaneously 
under Part E.

(3) CAI – ‘Causation and Impairment Accepted’ - Used when 
causation and impairment are being accepted simultaneously 
under Part E. 

(4) IMP – ‘Impairment Only Accepted (Causation Previously 
Accepted)’ - Used when causation was established on a 
previous decision and impairment is all that is being 
accepted in this decision under Part E.

(5) WAG – ‘Wage Loss Only Accepted’ - Used when causation 
was established on a previous decision and wage loss is all 
that is being accepted in this decision under Part E.

(6) IMW – ‘Impairment and Wage Loss Accepted’ - Used when 
causation was established in a previous decision and the 
current decision accepts for wage loss and impairment.

(7) CIW – ‘Causation, Impairment, and Wage Loss Accepted’ - 
Used when causation, impairment, and wage loss are all 
being accepted in the current Part E decision.

b.   G1 - ‘Final Partial Accept/Partial Develop/Defer’. When the 
CE/HR renders a final decision where part of the claim is going to be 
approved for benefits, while another part of the claim needs further 
development/deferral (including additional medical conditions, wage 
loss, or impairment), the CE/HR enters the ‘G1’ code.  The status 
effective date is the date of the final decision. 

This code allows for benefits to be administered while development 



continues.  Status code ‘G1’ is used with reason code ‘B’ [Part B] in 
ECMS B for final decisions that describe a partial acceptance for one 
claimed condition under Part B and partial development/deferral for 
one or more other conditions under B. 

For Part E cases only, the CE/HR must select the appropriate reason 
code from the drop-down menu for input into ECMS E.  The reason code 
for the decision explains only what is being accepted in the current 
decision. These are the Part E reason codes available in the drop 
down menu: 

(1)  CAU – ‘Accept Causation’ - Used when causation for a 
claimed condition is accepted for benefits and additional 
development of another claimed element is required.

(2)  CAW – ‘Accept Causation and Wage Loss’ - Used when 
causation and claimed wage loss are being accepted and 
additional development of another claimed element is 
required.

(3)  CAI – ‘Accept Causation and Impairment’ - Used when 
causation and claimed impairment are being accepted and 
additional development of another claimed element is 
required.

(4)  IMP – ‘Accept Impairment’ - Used when causation has 
previously been accepted, claimed impairment alone is being 
accepted, and the additional development of another claimed 
element is required.

(5)  WAG – ‘Accept Wage Loss’ - Used when causation has 
previously been accepted, claimed wage loss alone is being 
accepted, and the additional development of another claimed 
element is required.

(6)  IMW – ‘Accept Impairment and Wage Loss’ - Used when 
causation was previously accepted, impairment and wage loss 
are both claimed, a decision is being issued that accepts 
both impairment and wage loss for benefits, and the 
additional development of another claimed element is 
required. 

(7) CIW – ‘Accept Causation, Impairment, and Wage Loss’ - 
Used when causation is accepted along with both claimed 
impairment and wage loss, and the additional development of 
another claimed element is required (e.g., a cancer claim 
is pending dose reconstruction at NIOSH). 

The portion(s) of the claim being held in abeyance for additional 
development or because the decision cannot be issued at this time 
(possibly because of a partial waiver) are identified by the 
secondary decision status code ‘DV’ [Partial Develop] and 
corresponding reason code as set out in Paragraph 4 above.

c.   F1 - ‘Final Deny - Employee Not Covered’. When the CE/HR renders 



a final decision to deny benefits due to employment that is not 
covered, the CE/HR enters the ‘F1’ code.  The status effective date 
is the date the final decision was issued.  

d.   G2 - ‘Final Partial Accept/Partial Deny/Partial Develop/Defer’. 
When the CE/HR renders a final decision where part of the claim is 
going to be approved for benefits, while another part of the claim is 
going to be denied, and yet another part of the claim requires 
further development or is being deferred, the FAB CE/HR enters the 
‘G2’ code.  The status effective date is the date of the final 
decision. 

This code allows for benefits to be administered while development 
continues. Status code ‘G2’ is used with reason code ‘B’ [Part B] in 
ECMS B for final decisions that describe a partial acceptance for one 
claimed condition under Part B and partial denial and partial 
development for one or more other conditions under Part B. 

For Part E cases, the CE/HR must select the appropriate reason code 
from the drop-down menu. The reason code for the decision explains 
only what is being accepted in the current decision. These are the 
Part E reason codes available in the drop down menu: 

(1)  CAU – ‘Accept Causation’ - Used when causation for a 
claimed condition is accepted for benefits and a portion of 
the claim is being denied and a portion of the claim 
requires additional development.

(2)  CAW – ‘Accept Causation and Wage Loss’ - Used when 
causation and wage loss are being accepted, a portion of 
the claim is being denied, and a portion of the claim 
requires additional development.

(3)  CAI – ‘Accept Causation and Impairment’ - Used when 
causation and impairment are being accepted, a portion of 
the claim is being denied, and a portion of the claim 
requires additional development.

(4)  IMP – ‘Accept Impairment’ - Used when causation has 
been previously accepted, impairment alone is being 
accepted, a portion of the claim is being denied, and a 
portion of the claim requires additional development.

(5)  WAG – ‘Accept Wage Loss’ - Used when causation has 
been previously accepted, wage loss alone is being 
accepted, a portion of the claim is being denied, and a 
portion of the claim requires additional development.

(6)  IMW – ‘Accept Impairment and Wage Loss’ - Used when 
causation has been previously accepted, a decision is being 
issued that accepts both impairment and wage loss, a 
portion of the claim is being denied, and a portion of the 
claim requires additional development.

(7)  CIW – ‘Accept Causation, Impairment, and Wage Loss’ - 



Used when causation is accepted along with both impairment 
and wage loss, a portion of the claim is being denied, and 
a portion of the claim requires additional development 
(e.g., a cancer claim is undergoing dose reconstruction at 
NIOSH).

The portion(s) of the claim being held in abeyance for additional 
development or because the decision cannot be issued at this time 
(possibly because of a partial waiver) is identified by the secondary 
decision code ‘DV’ [Partial Develop] and corresponding reason codes 
set out in Paragraph 4 that are only available in ECMS E.  The 
portion(s) of the claim denied are identified by the secondary 
decision status codes ‘PD’ [Partial Denial].

e.   F3 - ‘Final Deny - Survivor Not Eligible’.  When the CE/HR 
renders a final decision to deny benefits because the claimed 
survivor is not eligible, the CE/HR enters the ‘F3’ code.  The status 
effective date is the date of the final decision.

f.   F4 – ‘Final Deny – Condition Not Covered’.  (B only) When the 
CE/HR renders a final decision to deny Part B benefits because the 
condition is not covered under Part B, the FAB CE/HR enters a ‘F4’ 
code in ECMS B.  The status effective date is equal to the date of 
the Final Decision.

g.   F5 - ‘Final Deny - Cancer Not Work Related (PoC)’.  When the 
CE/HR renders a final decision to deny benefits because the PoC 
result from NIOSH is less than 50%, the CE/HR enters the ‘F5’ code.  
This means if more than one condition is being denied, but at least 
one of them is a cancer case that went to NIOSH, the F5 primary 
decision code must be selected.  This code is also to be used in 
cases of CLL-cancer only, wherein the PoC is presumed to be zero. 
 The status effective date is the date of the final decision.  This 
code is used for BOTH Part B and Part E cancer denials based upon a 
PoC of less than 50%.  

Upon entry of the ‘F5’ code, the CE/HR selects a specific reason code 
from the "reason cd" field, which is a drop-down box that corresponds 
with the ‘F5’ claim status code.  

The reason codes available for the ‘D5’ claim status code are listed 
below.

The only reason code allowable for ECMS B is ‘B’ [Part B].

Note 1:  In ECMS E, the ‘F5’ code can also be used in conjunction 
with the ‘DV’ code to capture partial deny/partial develop decisions, 
for which there isn’t a single, unique primary decision status code. 
The CE/HR enters the ‘F5’ code with a reason code denoting what is 
being denied.  The CE/HR then enters the ‘DV’ status code and 
appropriate associated reason code listed in paragraph 4 above to 
identify which benefits are being held for further development.  The 
status effective date of both codes is the date of the decision.

Note 2: If there is also a finding in the Part E decision to deny one 



or more claimed conditions because medical evidence was not provided 
to support diagnosis of the claimed condition, in addition to the 
cancer(s) specifically included in the NIOSH PoC determination 
(described by using the ‘F5’ code), it is appropriate to enter, in 
tandem with the ‘F5’ entry, status code ‘PD’ [Partial Deny] with ‘IN’ 
reason code to describe/record the additional denial.  Essentially, 
the coding would be deny/partial deny.  This captures one or more 
conditions were denied because causation could not be established and 
at least one other condition had insufficient medical to establish 
the diagnosis of the claimed illness.  Additional elements being 
denied, such as impairment, wage loss, and other causation denials 
can be captured in the reason code for ‘F5’, unless specifically 
requested in relation to the condition(s) being denied under ‘PD’.

For example, if prostate cancer and wage loss are denied for lack of 
causation (PoC and toxic exposure) and asbestosis is denied because 
medical evidence was not provided, the Part E case would be coded 
‘F5’-‘CAW’ and ‘PD’-‘IN’.

The reason codes associated with the F5 code are:  

(1) B – ‘Part B’ (B only) - Used when cancer is claimed 
under Part B, but is being denied based on the NIOSH PoC.

(2) CAU – ‘Causation’ (E only) - Used when cancer is 
claimed under Part E, but causation cannot be established 
(through dose reconstruction or toxic exposure 
development).

(3) WAG – ‘Wage Loss’ (E only) - Used in the rare 
circumstance when a wage loss claim is received and 
adjudicated after a cancer denial.

(4) CAW – ‘Causation and Wage Loss’ (E only) - Used when 
cancer and wage loss are claimed under Part E, but 
causation cannot be established (through dose 
reconstruction or toxic exposure development) and wage loss 
must also be denied.

(5) IM0 – ‘Impairment – 0%’ (E only) - Used in the rare 
circumstance when an impairment claim is received and 
adjudicated after a cancer denial.  The impairment rating 
may not have been completed because causation was not 
established or if one was provided with a 0% impairment 
rating.

(6) IMN – ‘Impairment – Not Ratable’ (E only) - Used in the 
rare circumstance when an impairment claim is received and 
adjudicated after a cancer denial and  the claim for 
impairment is for a non-ratable condition, such as certain 
psychiatric conditions.

(7) IMR – ‘Impairment – Resolved’ (E only) - Used in the 
rare circumstance when an impairment claim is received and 
adjudicated after a cancer denial and the claimed 



impairment was resolved (i.e., does not exist anymore) 
prior to the issuance of the decision.

(8) I0W – ‘Impairment (0%) and Wage Loss’ (E only) -Used 
when wage loss and impairment related to a previously 
denied cancer are both being denied.  The claim for 
impairment is denied because it has a 0% rating or because 
an impairment rating was not completed due to lack of 
causation.

(9) INW – ‘Impairment (Not Ratable) and Wage Loss’ (E only) 
- Used when wage loss and impairment are both being denied 
related to a previously denied cancer are both being 
denied.  The claim for impairment is denied because the 
condition being claimed is not ratable for impairment, such 
as certain psychiatric conditions.

(10)  IRW – ‘Impairment (Resolved) and Wage Loss’ (E only) 
- Used when wage loss and impairment are both being denied 
related to a previously denied cancer.  The claim for 
impairment is being denied because the impairment was 
resolved (i.e., does not exist anymore) prior to the 
issuance of the decision. 

(11)  C0W – Causation, Impairment (0%), and Wage Loss’ (E 
only) - Used when claims for causation, impairment, and 
wage loss are denied simultaneously.  Impairment is denied 
because the impairment rating is 0% or because the claimant 
failed to provide the necessary medical documentation or 
because the impairment rating was not performed because 
causation could not be established.

(12)  CNW – ‘Causation, Impairment (Not Ratable), and Wage 
Loss’ (E only) - Used when a claim is made for causation, 
wage loss, and impairment, all of which are being denied 
simultaneously.  The impairment claim is being denied 
because it is for a non-ratable condition.

(13)  CRW – ‘Causation, Impairment (Resolved), and Wage 
Loss’ (E only).  Used when claims for causation, 
impairment, and wage loss are being denied simultaneously.  
The impairment claim is denied because the impairment was 
resolved (i.e., does not exist anymore) prior to issuance 
of the decision.

(14)  CA0 – ‘Causation and Impairment (0%)’ (E only) -Used 
when causation and 0% impairment are being denied 
simultaneously. Impairment is denied because the impairment 
rating is 0% or because the claimant failed to provide the 
necessary medical documentation or because the impairment 
rating was not performed because causation could not be 
established.

(15)  CAN – ‘Causation and Impairment (not ratable)’ (E 



only) - Used when causation and an impairment for a non-
ratable condition, such as certain psychiatric conditions, 
are being denied simultaneously.

(16)  CAR – ‘Causation and Impairment (Resolved)’ (E only) 
- Used when causation and impairment that is resolved 
(i.e., does not exist anymore) prior to the issuance of the 
decision are being denied simultaneously.

h.   F6 - ‘Final Accept – Reversal From Denial.’ When the CE/HR 
renders a final decision to approve benefits despite the recommended 
decision to deny, the CE/HR enters the ‘F6’ code. The status 
effective date is the date of the final decision. 

This code should also be used if the recommended decision is a 
partial accept/partial deny and the denial portion is reversed.

Upon entering the ‘F6’ code, the CE/HR must select a specific reason 
code from the “reason cd” field, which is a drop-down box 
corresponding to the ‘F0’ claim status code. 

To record any accepted Part B component of the decision, the CE/HR 
must select reason code ‘B’ [Part B] for entry in ECMS B.  

If a Part B final decision reversed at least a portion of a 
recommended decision to deny, while the other Part B elements are 
accepted, the CE/HR must use an additional primary final decision 
code to capture the denial.  The CE/HR must enter the ‘F6’ code with 
reason code ‘B’ and another applicable final decision for the element 
that is being denied.

To record any accepted Part E component of the decision, the CE/HR 
must select one of the following reason codes from the drop-down menu 
to record all of the claimed elements being accepted in the current 
decision.  These reason codes are to be entered exclusively in ECMS 
E:

(1) CAU – ‘Causation Accepted’ - Used when causation is 
established under Part E, which results in medical benefits 
for an employee or death benefit for an eligible survivor.

(2) CAW – ‘Causation and Wage Loss Accepted’ - Used when 
causation and wage loss are being accepted simultaneously 
under Part E.

(3) CAI – ‘Causation and Impairment Accepted’ - Used when 
causation and impairment are being accepted simultaneously 
under Part E. 

(4) IMP – ‘Impairment Only Accepted (Causation Previously 
Accepted)’ - Used when causation was established on a 
previous decision and impairment is all that is being 
accepted in this decision under Part E.

(5) WAG – ‘Wage Loss Only Accepted’ - Used when causation 
was established on a previous decision and wage loss is all 



that is being accepted in this decision under Part E.

(6) IMW – ‘Impairment and Wage Loss Accepted’ - Used when 
causation was established in a previous decision and the 
current decision accepts for wage loss and impairment.

(7) CIW – ‘Causation, Impairment, and Wage Loss Accepted’ - 
Used when causation, impairment, and wage loss are all 
being accepted in the current Part E decision.

If a Part E final decision reversed at least a portion of a 
recommended decision to deny to a final decision to accept, while 
other Part E elements are still being denied and/or deferred, the 
CE/HR must use the secondary decision codes ‘PD’ and/or ‘DV’ along 
with the ‘F6’ code.  The reason code associated with the ‘F6’ will 
show what elements are being accepted, including what was reversed.  
The reason codes associated with the ‘PD’ and/or ‘DV’ code(s) will 
reflect what is still being denied and/or deferred, respectively.

If a Part B final decision reversed at least a portion of a 
recommended decision to deny to a final decision to accept, while 
other Part B elements are still being denied and/or deferred, the 
CE/HR must use a primary decision code along with the ‘F6’ code with 
reason code ‘B’.  The primary decision code will reflect what is 
still being denied and/or deferred.

i.   F7 – ‘FAB Remanded’.  This code is entered when FAB remands a 
decision of the DO/CE2 Unit.  Upon issuance of the remand order, the 
CE/HR must enter the claim status code ‘F7’ in the Claim Status 
History.  The status effective date is equal to the date of the 
remand order. The CE/HR must also select the appropriate reason code 
from the drop-down menu that best describes the reason the case is 
being remanded. 

The reason code reflects whether the remand is based on a DO/CE2 Unit 
error that could have been avoided or an unavoidable reason that was 
not a DO/CE2 Unit error.  The reason codes (listed below) give more 
detail to the reason for the remand (“other” is the catch-all if no 
other reason codes fit.)  

The FAB CE/HR codes ‘F7’ into the appropriate system (ECMS B for a B 
only remand, ECMS E for an E only remand, and both for a Part B/E 
remand.  If the Part B and E decisions are remanded, an ‘F7’ goes 
into ECMS B and E, but could have different reason codes in each.  

Do not enter multiple ‘F7’s and reason codes per system to capture 
multiple types of errors, instead select the reason code that 
captures the most egregious error (per part type) or “other” if none 
really fit.  If there are multiple reasons for a remand, some 
avoidable and some unavoidable, select the avoidable reason code.

(1)         DO/CE2 Unit Error – Any remand that the FAB 
considers to be have been avoidable by the DO/CE2 Unit: 

(a)  ERM – ‘Error – Medical (Dx, Disease, Causation, 



DMC related)’ – This reason code is selected if the 
remand is based on an error in the medical development 
or conclusions, such as incorrect causation 
determinations, DMC referrals, and diagnoses. 

(b) ERE Error – ‘Employment (Dates/Time Pd, Exposure, 
SEM Use)’ – This reason code is selected if the remand 
is based on an error in the employment development or 
conclusions, such as incorrect employment 
dates/facilities, exposures, or SEM usage. 

(c) ERS Error – ‘Survivorship’ – This reason code is 
selected if the remand is based on an error in the 
survivorship development or conclusions.

(d) ERO Error – ‘Other (Error – Not Med, Emp, or 
Survivorship)’ – This reason code is selected if the 
remand is based on a DO/CE2 Unit error that is not 
predominately medical, employment, or survivorship in 
nature.

(2)         No DO/CE2 Unit Error – Any remand that FAB 
considers to have been unavoidable by the DO/CE2 Unit:

(a)  DEA – ‘No DO Error – Death of Claimant’ – This 
reason code is selected when the FAB becomes aware of 
the claimant’s death while the case is pending a final 
decision.

(b)  RTN – ‘No DO Error – Recommended Decision 
Returned by Post Office’ – This reason code is 
selected when the recommended decision is returned by 
the post office and a new address cannot be obtained 
to re-issue the recommended decision and issue the 
final decision to the claimant(s).

(c) CLS – ‘No DO Error – Administrative Closure (not 
claimant death) – This reason code is selected when 
the claim must be remanded to the DO/CE2 Unit for an 
administrative closure for a reason other than death 
or bad address.

(d)  OTH – ‘Error – Other (Error – Not Med, Emp, or 
Survivorship)’ – This code is used for remands that 
could not be avoided for a reason other than death of 
claimant, bad address, or administrative closure.  An 
example of ‘OTH’ errors that are unavoidable are 
remands based on new evidence, change in law, 
regulation, policy or procedure, new SECs, and new 
PEPs.   

When issuing partial decisions that include a remand order, codes 
should be entered in this order:

(1)         Partial Accept/Partial Remand – ‘F0’ + reason 



code to show what is accepted, followed by ‘F7’ + remand 
reason code.

(2)         Partial Reverse to Accept/Partial Remand – ‘F6’ 
+ reason code to show what is accepted, followed by ‘F7’ + 
remand reason code.

(3)      Partial Deny/Partial Remand – Denial code (‘F1’, 
‘F3’, ‘F4’, ‘F5’, or ‘F9’) + reason code showing what is 
denied, followed by ‘F7’ + remand reason code.

(4)         Partial Accept/Partial Deny/Partial Remand 
– 

(a) If the Partial Accept/Partial Deny/Partial Remand 
is for Part B – code ‘F8’ (FAB Accept in Part/Deny in 
Part) + reason code ‘B’, followed by ‘F7’ + remand 
reason code in ECMS B.  

(b) If the Partial Accept/Partial Deny/Partial Remand 
is for Part E – code ‘F8’ (FAB Accept in Part/Deny in 
Part) + reason code that shows what is accepted, ‘PD’ 
+ reason code to show what is denied, and ‘F7’ + 
remand reason code in ECMS E.

(5)         Partial Accept/Partial Deny/Partial 
Develop/ Partial Remand – 

(a) If the Partial Accept/Partial Deny/Partial 
Develop/Partial Remand is for Part B – code ‘G2’ (FAB 
Accept in Part/Deny in Part/Develop in Part) + reason 
code ‘B’, followed by ‘F7’ + remand reason in ECMS B.

(b)  Partial Accept/Partial Deny/Partial 
Develop/Partial Remand is for Part E – code ‘G2’(FAB 
Accept in Part/Deny in Part/Develop in Part) + reason 
code, ‘PD’ + reason code to show what is denied, ‘DV’ 
+ reason code to show what is deferred, and ‘F7’ + 
remand reason code in ECMS E. 

(6)         Partial Accept/Partial Develop/Partial 
Remand – 

(a)            If the Partial Accept/Partial Develop/ 
Partial Remand is for Part B – code ‘G1’ (FAB Accept 
in Part/Develop in Part) + reason code ‘B’, followed 
by ‘F7’ + remand reason code in ECMS B.

(b)  If the Partial Accept/Partial Develop/ Partial 
Remand is for Part E – code ‘G1’(FAB Accept in 
Part/Develop in Part) + reason code, ‘DV’ + reason 
code to show what is deferred, and ‘F7’ + remand 
reason code in ECMS E. 

The status effective date for all the primary and secondary decision 
codes is the date of the final decision.



j.   F8 - ‘Final Partial Accept/Partial Deny’.  When the CE/HR 
renders a final decision where part of the claim is approved for 
benefits, while another part of the claim is denied, the CE/HR enters 
the ‘F8’ code. The status effective date is equal to the date of the 
final decision. 

For Part B cases, status code ‘F8’ is used with reason code ‘B’ [Part 
B] in ECMS B for final decisions that describe a partial acceptance 
for one claimed condition under Part B and partial denial for one or 
more other conditions under B. 

For Part E cases, the CE/HR must select the appropriate reason code 
from the drop-down menu and enter it into Part E ECMS.  The reason 
code for the decision explains only what is being accepted in the 
current decision.  These are the Part E reason codes available in the 
drop down menu: 

(1)  CAU – ‘Accept Causation’ - Used when causation for a 
claimed condition is accepted for benefits and a portion of 
the claim is being denied.

(2)  CAW – ‘Accept Causation and Wage Loss’ - Used when 
causation and wage loss are being accepted and a portion of 
the claim is being denied.

(3)  CAI – ‘Accept Causation and Impairment’ - Used when 
causation and impairment are being accepted and a portion 
of the claim is being denied.

(4)  IMP – ‘Accept Impairment’ - Used when causation was 
previously accepted, impairment alone is currently being 
accepted, and a portion of the claim is being denied.

(5)  WAG – ‘Accept Wage Loss’ - Used when causation was 
previously accepted, wage loss alone is currently being 
accepted, and a portion of the claim is being denied.

(6)  IMW – ‘Accept Impairment and Wage Loss’ - Used when 
causation was previously accepted, impairment and wage loss 
are both currently being accepted, and a portion of the 
claim is being denied.

(7)  CIW – ‘Accept Causation, Impairment, and Wage Loss’ - 
Used when causation is accepted along with impairment and 
wage loss, and a portion of the claim is being denied 
(e.g., a cancer claim is pending dose reconstruction at 
NIOSH).

The portion(s) of the claim being denied in the decision is 
identified by the secondary decision status code ‘PD’ [Partial Deny] 
and corresponding reason code set out in Paragraph 4 above.

k.   F9 - ‘Final Deny - Medical Information Insufficient To Support 
Claim/Non-Cancer Causation Denial’.  This code is used when the CE/HR 
renders a final decision to deny benefits because there is 
insufficient medical evidence to support an acceptance; for any non-



cancer causation denials; for when the maximum payable benefit is 
met; or for decisions that solely address impairment and/or wage loss 
claims (whose related conditions were not previously denied under 
F5). The status effective date is the date of the final decision. 

Upon entry of the ‘F9’ code, the CE/HR selects a specific reason code 
from the "reason cd" field, which is a drop-down box that corresponds 
with the ‘F9’ claim status code.  The reason codes available for the 
‘F9’ claim status code are listed below.  The reason code ‘B’ [Part 
B] is only to be used in ECMS B.  

Note 1:  In ECMS E, the ‘F9’ code can also be used in conjunction 
with the ‘DV’ code to capture partial deny/partial develop decisions, 
for which there isn’t a single, unique primary decision status code. 
The CE/HR enters the ‘F9’ code with a reason code denoting what is 
being denied.  The CE/HR then enters the ‘DV’ status code and 
appropriate associated reason code listed in Paragraph 4 above to 
identify which benefits are being held for further development.  The 
status effective date of both codes is the date of the decision.

Note 2:  If the decision contains findings to deny multiple claimed 
conditions, and one denial is for insufficient medical evidence to 
establish the claimed illness and another denial is for inability to 
establish causation, impairment or wage loss, the CE/HR should enter 
‘F9’ with the reason code describing the causation/impairment/wage 
loss denial.  In tandem with the ‘F9’ entry, the CE should enter ‘PD’ 
[Partial Deny] with reason code ‘IN’ to record the denial for 
insufficient medical to establish illness.

(1) B – ‘Part B’(B only) - Used when a condition is denied 
in ECMS B.  

(2) DMB – ‘Deny Specific Medical Benefits On Accepted 
Condition’ (B and/or E) - Used when a specific medical 
benefit is being denied on an accepted condition in a 
formal decision (not just a letter). (See EEOICPA PM 3-
0300.)

(3) RMB – ‘Reduce Medical Benefits On Accepted Condition’ 
(B and/or E) - Used when a medical benefit on a previously 
paid item for a covered condition is reduced in a formal 
decision (not just a letter).  (See EEOICPA PM 3-0300.)

(4) IN – ‘Insufficient Medical To Establish Claimed 
Illness’(E only) - Used when a covered illness is claimed 
under Part E but medical evidence is insufficient to 
establish the illness.

(5) R4C – ‘RECA 4 Cancer’(E only) - Used when a Part E 
cancer case is denied because the claimant had received 
benefits under RECA Section 4. 

(6) CAU – ‘Causation’ (E only) - Used when a covered 
illness is claimed under Part E, but causation cannot be 
established.



(7) WAG – ‘Wage Loss’ (E only) - Used when the claim for 
wage loss is being denied due to lack of medical evidence 
to support the claimed period of wage-loss is causally 
related to the covered illness.

(h) CAW – ‘Causation and Wage Loss’ (E only) - Used when a 
covered illness is claimed under Part E, but causation 
cannot be established and claimed wage loss must also be 
denied.

(9) IM0 – ‘Impairment – 0%’ (E only) - Used when the claim 
for impairment is being denied because the impairment 
rating is 0% under the AMA Guides or because a claim for 
impairment was filed, but the claimant failed to provide 
the necessary medical documentation.

(10)  IMN – ‘Impairment – Not Ratable’ (E only) - Used when 
the claim for impairment is being denied because the 
claimed impairment is non-ratable, such as certain 
psychiatric conditions.

(11)  IMR – ‘Impairment – Resolved’ (E only) - Used when 
the claim for impairment is being denied because the 
claimed impairment was resolved (i.e., does not exist 
anymore) prior to the issuance of the decision.

(l2)  I0W – ‘Impairment (0%) and Wage Loss (E only) - Used 
when wage loss and impairment are both being denied.  The 
claim for impairment is denied because it has a 0% rating 
or because a claim for impairment was filed, but the 
claimant failed to provide the necessary medical 
documentation.

(13)  INW – ‘Impairment (Not Ratable) and Wage Loss (E 
only) - Used when wage loss and impairment are both being 
denied.  The claim for impairment is denied because the 
condition being claimed is not ratable for impairment, such 
as certain psychiatric conditions.

(14)  IRW – ‘Impairment (Resolved) and Wage Loss (E only) - 
Used when wage loss and impairment are both being denied.  
The claim for impairment is being denied because the 
impairment was resolved (i.e., does not exist anymore) 
prior to the issuance of the decision. 

(15)  C0W – Causation, Impairment (0%) and Wage Loss (E 
only) - Used when claims for causation, impairment, and 
wage loss are denied simultaneously.  Impairment is denied 
because the impairment rating is 0% or because a claim for 
impairment was filed, but the claimant failed to provide 
the necessary medical documentation.

(16)  CNW – ‘Causation, Impairment (Not Ratable), and Wage 
Loss’ (E only) - Used when a claim is made based on 
causation, wage loss, and impairment, all of which are 



being denied.  The impairment is being denied because it is 
for a non-ratable condition.

(17) CRW – ‘Causation, Impairment (Resolved), and Wage 
Loss’ (E only) - Used when claims for causation, impairment 
and wage loss are being denied simultaneously.  The 
impairment claim is being denied because the impairment was 
resolved (i.e., does not exist anymore) prior to the 
issuance of the decision.

(18) CA0 – ‘Causation and Impairment (0%)’ (E only) -  Used 
when causation and impairment are being denied 
simultaneously.  Impairment is denied because the 
impairment rating is 0% or because a claim for impairment 
was filed, but the claimant failed to provide the necessary 
medical documentation.

(19) CAN – ‘Causation and Impairment (Not Ratable)’ (E 
only) - Used when causation and an impairment that is not 
ratable are being denied simultaneously.

(20) CAR – ‘Causation and Impairment (Resolved)’ (E only) - 
Used when causation and impairment that is resolved (i.e., 
does not exist anymore) prior to the issuance of the 
decision are being denied simultaneously.

(21) MBM – ‘Maximum Payable Benefit Met’ (E only) – Used 
when the maximum payable benefit is already met and a 
formal decision is required for an impairment and/or wage 
loss claim.

l.   F10 - ‘Regulatory Final Decision’.  The FAB CE/HR enters this 
claim status code if a case is identified as having a 
“regulatory/administrative” decision based on the “one year/365-day 
rule.” The claim status date of the code is different depending on 
whether objections are present, or if it is a Director’s Order to 
reopen for a new final decision and a decision is pending for more 
than one year:

(1)  For cases where no objection was filed, the 
recommended decision becomes final 365 days from the time 
the 60-day objection period expires (if no final decision 
has been issued), that is, 425 days after the recommended 
decision date.

(2) For cases where an objection was filed, the recommended 
decision becomes final on the one-year anniversary date 
that the letter of objection was received (if no final 
decision has been issued.)

(3) For cases where a Director’s Order was issued reopening 
a case for issuance of a new final decision, the 
recommended decision becomes final on the one-year 
anniversary date of the Director’s Order (if no new final 
decision has been issued.)



All of these cases must be submitted to National Office for 
reopening. See Paragraph 12 in this chapter for reopening coding 
instructions.

8.   Alternative Filing Codes.  When a claimant requests an 
alternative filing under Part E, the ECMS codes below are used.  

(1) XR – ‘Alternative Filing Review Requested’ – Used when a claimant 
requests an alternative filing. The status effective date is the 
postmark date or date stamp the letter is received in the office, 
whichever is earlier.

(2) XC – ‘Alternative Filing Review Completed’ – Used when the 
CE/SrCE sends out a final response to the alternative filing 
request.  The status effective date is the date of the written 
response.  Depending upon the determination reached in the review, 
two findings are possible:  positive and negative.

The CE/SrCE selects the appropriate reason code from the drop-down 
menu to indicate whether or not a causal link was found to have 
existed.  If the finding of the causal review is positive, the 
CE/SrCE selects ‘P’ (Positive).  If the finding of the causal review 
is negative, the CE/SrCE selects ‘N’ (Negative) to show that no 
causal link was found to exist.

9.  Reconsideration Codes.  When a claimant submits a request for 
reconsideration, it must be appropriately coded on the 
reconsideration screen (this screen is completed only for the 
claimant(s) who request reconsideration). 

To access the reconsideration screen, the CE/HR presses the 
“Appeals/Recons” button on the claim screen, highlights a field in 
the “Reconsiderations” section of the FAB screen, and clicks insert.  
The following fields are completed as information on the 
reconsideration becomes available:

a.   Claimant Objections.  This field is completed using the 
associated drop-down menu.  The CE/HR selects the reason that best 
describes why the claimant wants reconsideration, e.g., “challenges 
law” or “non-specific”.

b.   Date to HR.  This field is the date the HR is made aware of the 
reconsideration request.

c.   Recon Req Date.  This field is completed with the date the 
reconsideration request was received in any FAB office only (not the 
DO, National Office, or a Resource Center).

d.   Hearing Rep.  This field is completed with the code/name of the 
CE/HR assigned to the case.

e.   Recon Status.  This field is completed by selecting the status 
of the reconsideration process, granted or denied, from the drop-down 
box associated with the recon status field.  Then, the date 
associated with the reconsideration status is entered in the box 
associated with the recon status date field.  



This entry reflects whether the request for reconsideration has been 
granted or denied, not the case itself.  If the reconsideration is 
granted, it will have a new, post-reconsideration final decision code 
entered [see item “g” below].  If the reconsideration is denied, the 
reason will be annotated in the note section [see item “f” below].

f.   Note. This field is used to input any applicable notes regarding 
the request for reconsideration. For example, if the received date 
for reconsideration appears untimely because the reconsideration 
receipt date is more than 30 days after the final decision, but the 
postmark date is within 30 days, the timely postmark date would be 
mentioned in the notes section.

A note should be entered when a request for reconsideration is 
denied, because there is an untimely filing, no new argument or 
evidence is submitted, or the new argument or evidence does not 
contradict the conclusions of the final decision. 

Post-Recon Final Decision.  This field is completed when FAB accepts 
the request for reconsideration.  A reconsideration code is not 
entered on cases where there is an untimely filing, no new argument 
or evidence is submitted, or the new argument or evidence does not 
contradict the conclusions of the final decision.  A note should be 
entered for those types of reconsideration denials.

When a reconsideration decision is made, the appropriate post-
reconsideration final decision code must be entered into this field 
for all active claimants (even though the reconsideration screen is 
only completed for the individual(s) who requested the 
reconsideration). The codes are listed below.  The status effective 
date of the reconsideration code is the date the new final decision 
is issued. (Do not overwrite the previous final decision code.)

If the post-reconsideration final decision partially denies or defers 
a claimed element on a Part E decision, the secondary decision codes 
PD and DV should be used along with the reconsideration code, just as 
they are with primary recommended and final decision codes.  Multiple 
Post-Reconsideration codes (R_) should not be entered for one Part B 
or Part E decision, unless there is a partial remand.  (Note: The 
post-reconsideration final decision generally parallels the related 
final decision unless there is a reversal to accept or a remand 
issued when the case is reconsidered.)

(1)  R0 - ‘FAB RECON - ACCEPT’.  When the reconsideration 
is granted and the post-reconsideration final decision is 
issued on an approved claim for benefits where there are no 
other pending elements on the claim (including additional 
medical conditions, wage loss, or impairment), the CE/HR 
enters the ‘R0’ code.  The status effective date is the 
date the post-reconsideration final decision is issued. R0 
should only be used if the related final decision that was 
being reconsidered was an F0.



Upon entering the ‘R0’ code, the CE/HR must select a 
specific reason code from the “reason cd” field, which is a 
drop-down box corresponding to the ‘R0’ claim status code. 

The reason codes available for the ‘R6’ claim status code 
are listed below.  The reason code should reflect 
everything being accepted in the current decision for that 
Part of the Act.

(a)  B – ‘Part B’ – Used to record any accepted Part B 
component of the decision.

(b)  CAU – ‘Causation Accepted’ - Used when causation 
is established under Part E, which results in medical 
benefits for an employee or death benefit for an 
eligible survivor.

(c) CAW – ‘Causation and Wage Loss Accepted’ - Used 
when causation and wage loss are being accepted 
simultaneously under Part E.

(d) CAI – ‘Causation and Impairment Accepted’ - Used 
when causation and impairment are being accepted 
simultaneously under Part E. 

(e) IMP – ‘Impairment Only Accepted (Causation 
Previously Accepted)’ - Used when causation was 
established on a previous decision and impairment is 
all that is being accepted in this decision under Part 
E.

(f) WAG – ‘Wage Loss Only Accepted’ - Used when 
causation was established on a previous decision and 
wage loss is all that is being accepted in this 
decision under Part E.

(g) IMW – ‘Impairment and Wage Loss Accepted’ - Used 
when causation was established in a previous decision 
and the current decision accepts for wage loss and 
impairment.

(h) CIW – ‘Causation, Impairment, and Wage Loss 
Accepted’ - Used when causation, impairment, and wage 
loss are all being accepted in the current Part E 
decision.

To record any accepted Part E component of the 
decision, the CE/HR must select one of the following 

(2)  R1 - ‘FAB RECON – DENY, EMPLOYMENT NOT COVERED’.  When 
the reconsideration is granted and the post-reconsideration 
final decision is issued to deny benefits due to employment 
that is not covered, the CE/HR enters the ‘R1’ code.  The 
status effective date is the date the post-reconsideration 
final decision was issued.  



(3)  R2 – ‘FAB RECON – DENY, CONDITION NOT RELATED TO 
EMPLOYMENT’. When the reconsideration is granted and the 
post-reconsideration final decision is issued to deny 
benefits due to the condition not being related to 
employment, the CE/HR enters the ‘R2’ code.  The status 
effective date is the date the post-reconsideration final 
decision was issued.  

(4)  R3 – ‘FAB RECON – DENY,SURVIVOR NOT ELIGIBLE’. When 
the reconsideration is granted and the post-reconsideration 
final decision is issued to deny benefits due to the 
survivor not being eligible, the CE/HR enters the ‘R3’ 
code.  The status effective date is the date the post-
reconsideration final decision was issued.  

(5)  R4 – ‘FAB RECON – DENY, CONDITION NOT COVERED’. (B 
only) When the reconsideration is granted and the post-
reconsideration final decision is issued to deny benefits 
due to the condition not being covered under Part B, the 
CE/HR enters the ‘R4’ code.  The status effective date is 
the date the post-reconsideration final decision was 
issued. 

(6) R5 – ‘FAB RECON – DENY,CANCER NOT WORK-RELATED,POC’. 
 When the reconsideration is granted and the post-
reconsideration final decision is issued to deny benefits 
because the PoC result from NIOSH is less than 50%, the 
CE/HR enters the ‘R5’ code.  If more than one condition is 
being denied in the current decision, but at least one of 
them is a cancer case that went to NIOSH, the F5 primary 
decision code must be selected.  This code is also to be 
used in cases of CLL-cancer only, wherein the PoC is 
presumed to be zero.  The status effective date is the date 
the post-reconsideration final decision is issued.  This 
code is used for BOTH Part B and Part E cancer denials if 
the above criteria for POC < 50% is met.  

Upon entry of the ‘R5’ code, the CE/HR selects a specific 
reason code from the "reason cd" field, which is a drop-
down box that corresponds with the ‘R5’ claim status code.  

The reason codes available for the ‘R5’ claim status code 
are listed below.

(a) B – ‘Part B’ (B only) - Used when cancer is 
claimed under Part B, but is being denied based on the 
NIOSH PoC.

(b) CAU – ‘Causation’ (E only) - Used when cancer is 
claimed under Part E, but causation cannot be 
established (through dose reconstruction or toxic 
exposure development).

(c) WAG – ‘Wage Loss’ (E only) - Used in the rare 



circumstance when a wage loss claim is received and 
adjudicated after a cancer denial.

(d) CAW – ‘Causation and Wage Loss’ (E only) - Used 
when cancer and wage loss are claimed under Part E, 
but causation cannot be established (through dose 
reconstruction or toxic exposure development) and wage 
loss must also be denied.

(e) IM0 – ‘Impairment – 0%’ (E only) - Used in the 
rare circumstance when an impairment claim is received 
and adjudicated after a cancer denial.  The impairment 
rating may not have been completed because causation 
was not established or if one was provided with a 0% 
impairment rating.

(f)  IMN – ‘Impairment – Not Ratable’ (E only) - Used 
in the rare circumstance when an impairment claim is 
received and adjudicated after a cancer denial and  
the claim for impairment is for a non-ratable 
condition, such as certain psychiatric conditions.

(g)  IMR – ‘Impairment – Resolved’ (E only) - Used in 
the rare circumstance when an impairment claim is 
received and adjudicated after a cancer denial and the 
claimed impairment was resolved (i.e., does not exist 
anymore) prior to the issuance of the decision.

(h)  I0W – ‘Impairment (0%) and Wage Loss’ (E only) 
-Used when wage loss and impairment related to a 
previously denied cancer are both being denied.  The 
claim for impairment is denied because it has a 0% 
rating or because an impairment rating was not 
completed due to lack of causation.

(i)  INW – ‘Impairment (Not Ratable) and Wage Loss’ (E 
only) - Used when wage loss and impairment are both 
being denied related to a previously denied cancer are 
both being denied.  The claim for impairment is denied 
because the condition being claimed is not ratable for 
impairment, such as certain psychiatric conditions.

(j)  IRW – ‘Impairment (Resolved) and Wage Loss’ (E 
only) - Used when wage loss and impairment are both 
being denied related to a previously denied cancer.  
The claim for impairment is being denied because the 
impairment was resolved (i.e., does not exist anymore) 
prior to the issuance of the decision. 

(k)  C0W – Causation, Impairment (0%), and Wage Loss’ 
(E only) - Used when claims for causation, impairment, 
and wage loss are denied simultaneously.  Impairment 
is denied because the impairment rating is 0% or 
because the claimant failed to provide the necessary 



medical documentation or because the impairment rating 
was not performed because causation could not be 
established.

(l)  CNW – ‘Causation, Impairment (Not Ratable), and 
Wage Loss’ (E only) - Used when a claim is made for 
causation, wage loss, and impairment, all of which are 
being denied simultaneously.  

The impairment claim is being denied because it is for 
a non-ratable condition.

(m)  CRW – ‘Causation, Impairment (Resolved), and Wage 
Loss’ (E only).  Used when claims for causation, 
impairment, and wage loss are being denied 
simultaneously.  The impairment claim is denied 
because the impairment was resolved (i.e., does not 
exist anymore) prior to issuance of the decision.

(n) CA0 – ‘Causation and Impairment (0%)’ (E only) 
-Used when causation and 0% impairment are being 
denied simultaneously. Impairment is denied because 
the impairment rating is 0% or because the claimant 
failed to provide the necessary medical documentation 
or because the impairment rating was not performed 
because causation could not be established.

(o) CAN – ‘Causation and Impairment (not ratable)’ (E 
only) - Used when causation and an impairment for a 
non-ratable condition, such as certain psychiatric 
conditions, are being denied simultaneously.

(p) CAR – ‘Causation and Impairment (Resolved)’ (E 
only) - Used when causation and impairment that is 
resolved (i.e., does not exist anymore) prior to the 
issuance of the decision are being denied 
simultaneously.

(7)  R6 – ‘FAB RECON - REVERSED TO ACCEPT’. When the 
reconsideration is granted and the post-reconsideration 
final decision is issued to approve benefits despite the 
recommended decision to deny, the CE/HR enters the ‘R6’ 
code. The status effective date is the date the post-
reconsideration final decision is issued. 

Upon entering the ‘R6’ code, the CE/HR selects a specific 
reason code from the "reason cd" field, which is a drop-
down box that corresponds with the ‘R6’ claim status code.  

The reason codes available for the ‘R6’ claim status code 
are listed below.  The reason code should reflect 
everything being accepted in the current decision for that 
Part of the Act.

(a)  B – ‘Part B’ – Used to record any accepted Part B 



component of the decision.

(b)  CAU – ‘Causation Accepted’ - Used when causation 
is established under Part E, which results in medical 
benefits for an employee or death benefit for an 
eligible survivor.

(c) CAW – ‘Causation and Wage Loss Accepted’ - Used 
when causation and wage loss are being accepted 
simultaneously under Part E.

(d) CAI – ‘Causation and Impairment Accepted’ - Used 
when causation and impairment are being accepted 
simultaneously under Part E. 

(e) IMP – ‘Impairment Only Accepted (Causation 
Previously Accepted)’ - Used when causation was 
established on a previous decision and impairment is 
all that is being accepted in this decision under Part 
E.

(f) WAG – ‘Wage Loss Only Accepted’ - Used when 
causation was established on a previous decision and 
wage loss is all that is being accepted in this 
decision under Part E.

(g) IMW – ‘Impairment and Wage Loss Accepted’ - Used 
when causation was established in a previous decision 
and the current decision accepts for wage loss and 
impairment.

(h) CIW – ‘Causation, Impairment, and Wage Loss 
Accepted’ - Used when causation, impairment, and wage 
loss are all being accepted in the current Part E 
decision.

(8)         R7 – ‘FAB RECON – REMANDED’.  When the 
reconsideration is granted and the post-reconsideration 
final decision is issued to remand a decision of the DO/CE2 
Unit, the CE/HR enters the ‘R7’ code. The status effective 
date is the date the post-reconsideration remand is issued. 
The CE/HR must also select the appropriate reason code from 
the drop-down menu that best describes the reason the case 
is being remanded. 

The reason code reflects whether the remand is based on a 
DOL error (either FAB or DO) that could have been avoided 
or an unavoidable reason that was not a DOL error.  The 
reason codes (listed below) give more detail to the reason 
for the remand (“other” is the catch-all if no other reason 
codes fit.)  

The FAB CE/HR codes ‘R7’ into the appropriate system (ECMS 
B for a B only remand, ECMS E for an E only remand, and 
both for a Part B/E remand.  If the Part B and E decisions 



are remanded, an ‘R7’ goes into ECMS B and E, but could 
have different reason codes in each.  

Do not enter multiple ‘R7’s and reason codes per system to 
capture multiple types of errors, instead select the reason 
code that captures the most egregious error (per part type) 
or “other” if none really fit.  If there are multiple 
reasons for a remand, some avoidable and some unavoidable, 
select the avoidable reason code.

DOL Error – Any remand that the FAB considers to be have 
been avoidable by the DO/CE2 Unit: 

(a)  ERM – ‘Error – Medical (Dx, Disease, Causation, 
DMC related)’ – This reason code is selected if the 
remand is based on an error in the medical development 
or conclusions, such as incorrect causation 
determinations, DMC referrals, and diagnoses. 

(b) ERE Error – ‘Employment (Dates/Time Pd, Exposure, 
SEM Use)’ – This reason code is selected if the remand 
is based on an error in the employment development or 
conclusions, such as incorrect employment 
dates/facilities, exposures, or SEM usage. 

(c) ERS Error – ‘Survivorship’ – This reason code is 
selected if the remand is based on an error in the 
survivorship development or conclusions.

(d) ERO Error – ‘Other (Error – Not Med, Emp, or 
Survivorship)’ – This reason code is selected if the 
remand is based on a DOL error that is not 
predominately medical, employment, or survivorship in 
nature.

No DOL Error – Any remand that FAB considers to have been 
unavoidable by the DOL:

(a)  DEA – ‘No DO Error – Death of Claimant’ – This 
reason code is selected when the FAB becomes aware of 
the claimant’s death prior to the end of the 
reconsideration period.

(b)  RTN – ‘No DO Error – Recommended Decision 
Returned by Post Office’ – This reason code is 
selected when the decision is returned by the post 
office and a new address cannot be obtained for re-
issuance of the decision.

(c)  CLS – ‘No DO Error – Administrative Closure (not 
claimant death) – This reason code is selected when 
the claim must be remanded to the DO/CE2 Unit for an 
administrative closure for a reason other than death 
or bad address.

(d)  OTH – ‘Error – Other (Error – Not Med, Emp, or 



Survivorship)’ – This code is used for remands that 
could not be avoided for a reason other than death of 
claimant, bad address, or administrative closure.  An 
example of ‘OTH’ errors that are unavoidable are 
remands based on new evidence, change in law, 
regulation, policy or procedure, new SECs, and new 
PEPs.  

When issuing a post-reconsideration decision that is a partial 
remand, it is appropriate to use additional R_ codes and secondary 
decision codes to capture any partial acceptance, denial, or deferral 
that is happening along with the reconsideration remand.  The R7 code 
should be the code that is entered through the reconsideration screen 
and linked to the final decision.  Any additional secondary codes or 
R_ codes related to the post-reconsideration decision will have the 
same status effective date as the decision.  

(a)  Partial Accept/Partial Remand – ‘R0’ + reason 
code to show what is accepted and ‘R7’ + remand reason 
code.

(b)  Partial Reverse to Accept/Partial Remand – Enter 
‘R6’ + reason code to show what is accepted and ‘R7’ + 
remand reason code.

(c)  Partial Deny/Partial Remand – Enter denial code 
(‘R1’, ‘R2’, ‘R3’, ‘R4’, ‘R5’, or ‘R9’) + reason code 
showing what is denied and ‘R7’ + remand reason code.

(d) Partial Accept/Partial Deny/Partial Remand for 
Part B – Enter‘R8’ (FAB Recon Accept in Part/Deny in 
Part) + reason code ‘B’, followed by ‘R7’ + remand 
reason code in ECMS B.  

(e) Partial Accept/Partial Deny/Partial Remand for 
Part E – Enter ‘R8’ (FAB Recon Accept in Part/Deny in 
Part) + reason code that shows what is accepted, ‘PD’ 
+ reason code to show what is denied, and ‘R7’ + 
remand reason code in ECMS E.

(f)         Partial Accept/Partial Deny/Partial 
Develop/ Partial Remand for Part B – Enter ‘R8’ (FAB 
Recon Accept in Part/Deny in Part) + reason code ‘B’ 
and ‘R7’ + remand reason in ECMS B.  There is no recon 
code equivalent to ‘G2’ (partial accept/partial 
deny/partial develop), so we cover as many elements to 
the decision as we can within the coding scheme.  The 
claimed medical conditions that have been deferred 
will be notated with an ‘R’ status on the medical 
condition screen, which will reflect they have not yet 
been adjudicated.

(g)  Partial Accept/Partial Deny/Partial 
Develop/Partial Remand is Part E – Enter ‘R8’(FAB 



Recon Accept in Part/Deny in Part) + reason code to 
show what is accepted, ‘PD’ + reason code to show what 
is denied, ‘DV’ + reason code to show what is 
deferred, and ‘R7’ + remand reason code in ECMS E. 

(h)  Partial Accept/Partial Develop/ Partial Remand 
for Part B – There is no recon code equivalent to ‘G1’ 
(FAB Accept in Part/Develop in Part), so the 
acceptance code R0 (FAB Recon Accept) + reason code 
‘B’ and ‘R7’ + remand reason code is entered in ECMS 
B.  The claimed medical conditions that have been 
deferred will be notated with an ‘R’ status on the 
medical condition screen, which will reflect they have 
not yet been adjudicated.

(i)  Partial Accept/Partial Develop/ Partial Remand 
for Part E – There is no recon code equivalent to ‘G1’ 
(FAB Accept in Part/Develop in Part), so enter the 
acceptance code R0 (FAB Recon Accept) + reason code 
showing what is accepted, ‘DV’ + reason code to show 
what is deferred, and ‘R7’ + remand reason code in 
ECMS E. 

(9)         R8 – ‘FAB RECON - ACCEPT IN PART/DENY IN 
PART’.

When the reconsideration is granted and the post-
reconsideration final decision is issued where part of the 
claim is approved for benefits, while another part of the 
claim is denied, the CE/HR enters the ‘R8’ code. The status 
effective date is the date the post-reconsideration final 
decision is issued. 

Upon entering the ‘R8’ code, the CE/HR selects a specific 
reason code from the "reason cd" field, which is a drop-
down box that corresponds with the ‘R8’ claim status code.  

The reason codes available for the ‘R8’ claim status code 
are listed below.  The reason code should reflect 
everything being accepted in the current decision for that 
Part of the Act.

(a)  B – ‘Part B’ – Used to record any accepted Part B 
component of the decision.

(b)  CAU – ‘Causation Accepted’ - Used when causation 
is established under Part E, which results in medical 
benefits for an employee or death benefit for an 
eligible survivor.

(c) CAW – ‘Causation and Wage Loss Accepted’ - Used 
when causation and wage loss are being accepted 
simultaneously under Part E.

(d) CAI – ‘Causation and Impairment Accepted’ - Used 



when causation and impairment are being accepted 
simultaneously under Part E. 

(e) IMP – ‘Impairment Only Accepted (Causation 
Previously Accepted)’ - Used when causation was 
established on a previous decision and impairment is 
all that is being accepted in this decision under Part 
E.

(f) WAG – ‘Wage Loss Only Accepted’ - Used when 
causation was established on a previous decision and 
wage loss is all that is being accepted in this 
decision under Part E.

(g) IMW – ‘Impairment and Wage Loss Accepted’ - Used 
when causation was established in a previous decision 
and the current decision accepts for wage loss and 
impairment.

(h) CIW – ‘Causation, Impairment, and Wage Loss 
Accepted’ - Used when causation, impairment, and wage 
loss are all being accepted in the current Part E 
decision.

The portion(s) of the claim being denied in the decision is 
identified by the secondary decision status code ‘PD’ 
[Partial Deny] and corresponding reason code set out in 
Paragraph 4 above.

If the post-reconsideration final decision is to accept in 
part, deny in part, and defer in part, the portion(s) of 
the claim being denied in the decision is identified by the 
secondary decision status code ‘PD’ [Partial Deny] and the 
portion of the claim being deferred is identified by the 
secondary decision status code ‘DV’ with the corresponding 
reason code set out in Paragraph 4 above.

(10)    R9 – ‘FAB RECON - DENY, MEDICAL INSUFFICIENT TO 
SUPPORT CLAIM’.  When the reconsideration is granted and 
the post-reconsideration final decision is issued to deny 
benefits because there is insufficient medical evidence to 
support an acceptance; for any non-cancer causation 
denials; for when the maximum payable benefit is met; or 
for decisions that solely address impairment and/or wage 
loss claims (whose related conditions were not previously 
denied under F5). The status effective date is the date the 
post-reconsideration final decision is issued.

Upon entry of the ‘R9’ code, the CE/HR selects a specific 
reason code from the "reason cd" field, which is a drop-
down box that corresponds with the ‘F9’ claim status code.  
The reason codes available for the ‘R9’ claim status code 
are listed below.  

(a) B – ‘Part B’(B only) - Used when a condition is 



denied in ECMS B.  

(b) DMB – ‘Deny Specific Medical Benefits On Accepted 
Condition’ (B and/or E) - Used when a specific medical 
benefit is being denied on an accepted condition in a 
formal decision (not just a letter). (See EEOICPA PM 
3-0300.)

(c) RMB – ‘Reduce Medical Benefits On Accepted 
Condition’ (B and/or E) - Used when a medical benefit 
on a previously paid item for a covered condition is 
reduced in a formal decision (not just a letter).  
(See EEOICPA PM 3-0300.)

(d) IN – ‘Insufficient Medical To Establish Claimed 
Illness’(E only) - Used when a covered illness is 
claimed under Part E but medical evidence is 
insufficient to establish the illness.

(e) R4C – ‘RECA 4 Cancer’(E only) - Used when a Part E 
cancer case is denied because the claimant had 
received benefits under RECA Section 4. 

(f) CAU – ‘Causation’ (E only) - Used when a covered 
illness is claimed under Part E, but causation cannot 
be established.

(g) WAG – ‘Wage Loss’ (E only) - Used when the claim 
for wage loss is being denied due to lack of medical 
evidence to support the claimed period of wage-loss is 
causally related to the covered illness.

(h) CAW – ‘Causation and Wage Loss’ (E only) - Used 
when a covered illness is claimed under Part E, but 
causation cannot be established and claimed wage loss 
must also be denied.

(i) IM0 – ‘Impairment – 0%’ (E only) - Used when the 
claim for impairment is being denied because the 
impairment rating is 0% under the AMA Guides or 
because a claim for impairment was filed, but the 
claimant failed to provide the necessary medical 
documentation.

(j)  IMN – ‘Impairment – Not Ratable’ (E only) - Used 
when the claim for impairment is being denied because 
the claimed impairment is non-ratable, such as certain 
psychiatric conditions.

(k)  IMR – ‘Impairment – Resolved’ (E only) - Used 
when the claim for impairment is being denied because 
the claimed impairment was resolved (i.e., does not 
exist anymore) prior to the issuance of the decision.

(l)  I0W – ‘Impairment (0%) and Wage Loss (E only) - 
Used when wage loss and impairment are both being 



denied.  The claim for impairment is denied because it 
has a 0% rating or because a claim for impairment was 
filed, but the claimant failed to provide the 
necessary medical documentation.

(m)  INW – ‘Impairment (Not Ratable) and Wage Loss (E 
only) - Used when wage loss and impairment are both 
being denied.  The claim for impairment is denied 
because the condition being claimed is not ratable for 
impairment, such as certain psychiatric conditions.

(n)  IRW – ‘Impairment (Resolved) and Wage Loss (E 
only) - Used when wage loss and impairment are both 
being denied.  The claim for impairment is being 
denied because the impairment was resolved (i.e., does 
not exist anymore) prior to the issuance of the 
decision. 

(o)  C0W – Causation, Impairment (0%) and Wage Loss (E 
only) - Used when claims for causation, impairment, 
and wage loss are denied simultaneously.  Impairment 
is denied because the impairment rating is 0% or 
because a claim for impairment was filed, but the 
claimant failed to provide the necessary medical 
documentation.

(p)  CNW – ‘Causation, Impairment (Not Ratable), and 
Wage Loss’ (E only) - Used when a claim is made based 
on causation, wage loss, and impairment, all of which 
are being denied.  The impairment is being denied 
because it is for a non-ratable condition.

(q) CRW – ‘Causation, Impairment (Resolved), and Wage 
Loss’ (E only) - Used when claims for causation, 
impairment and wage loss are being denied 
simultaneously.  The impairment claim is being denied 
because the impairment was resolved (i.e., does not 
exist anymore) prior to the issuance of the decision.

(r) CA0 – ‘Causation and Impairment (0%)’ (E only) -  
Used when causation and impairment are being denied 
simultaneously.  Impairment is denied because the 
impairment rating is 0% or because a claim for 
impairment was filed, but the claimant failed to 
provide the necessary medical documentation.

(s) CAN – ‘Causation and Impairment (Not Ratable)’ (E 
only) - Used when causation and an impairment that is 
not ratable are being denied simultaneously.

(t) CAR – ‘Causation and Impairment (Resolved)’ (E 
only) - Used when causation and impairment that is 
resolved (i.e., does not exist anymore) prior to the 
issuance of the decision are being denied 



simultaneously.

(u)  MBM – ‘Maximum Payable Benefit Met’ (E only) – 
Used when the maximum payable benefit is already met 
and a formal decision is required for an impairment 
and/or wage loss claim.

10.  Closure Codes. The CE must enter the following ECMS closure 
codes in the Claim Status History screen as appropriate.

a.   C0 - ‘Closed-Administrative Error’.  This claim status code is 
used if a claim was created in error.  The status effective date is 
the date of the memo to the file explaining the administrative 
closure.  This code was created for use by the DO prior to the claims 
delete capability being given to the field.  Now that the field has 
the ability to delete or administratively close the claim, they need 
to know when to use each option.  In situations where the claim has 
already started to be developed and related actions are coded into 
ECMS, use the C0 code.  If the claim was created in error and 
discovered prior to any real development, the claim is be deleted. 
 The status effective date is the date of the memo to the file 
explaining the administrative closure. 

b.   C1 - ‘Closed-Claim Withdrawn by Claimant’.  This claim status 
code is used if the claimant withdraws all unadjudicated claimed 
conditions in a system.  (A claim in which a final decision has been 
issued cannot be withdrawn.) The CE will send a letter to the 
claimant, advising of the closure of the claim(s).  The ‘C1’ is coded 
with a status effective date equal to the date of the letter to the 
claimant.

If there are multiple claimed conditions that have not yet been 
adjudicated, and the claimant wants to withdraw only one or some of 
the conditions, delete the withdrawn condition(s) and input a case 
note in ECMS and a memo to the file explaining the situation.  The 
‘C1’ is not entered in ECMS.  However, if there is only adjudication 
of one illness pending or all the pending conditions are being 
withdrawn (no other conditions or wage loss or impairment), ‘C1’ is 
entered in ECMS.  If wage loss or impairment is pending, wait to code 
‘C1’ to ensure the claim remains on reports.  Be aware that if ‘C1’ 
is used to close remaining claimed conditions after other conditions 
have been accepted, medical benefits will not be affected. 
Essentially, ‘C1’ should only be entered into ECMS B or E if 
everything on the claim is adjudicated and withdrawn or withdrawn for 
that Part (B or E).

c.              C2 - ‘Closed-Administrative Closure’.  This claim 
status code is used if the claimant does not complete and return 
required forms, and therefore adjudication cannot continue.  These 
include:  tort suit or state workers’ compensation information, NIOSH 
smoking history, race and skin questionnaires, and OCAS-1 (only if 
there is one claimant). 



The CE will send a letter to the claimant, advising of the closure of 
the claim.  The ‘C2’ is coded with a status effective date equal to 
the date of the letter to the claimant. 

The types of administrative closures listed above do not require a 
reason code. However, there are some specific circumstances that 
require a reason code be selected from the drop down menu associated 
with the ‘C2’ claim status code:  

FS – ‘Failure To Sign Claim Form’.  When a claimant files a 
claim telephonically with a Resource Center but then either 
refuses or fails to sign an actual claim form, the CE 
enters the ‘C2’ claim status code with the corresponding 
‘FS’ (Failure to sign claim form) reason code.  The status 
effective date is the date of the memo to the file 
explaining the administrative closure.  

d.   C3 - ‘Closed-Employee Died’.  This claim status code is used 
when the employee dies.  If the death notification (i.e., phone call, 
letter) is received, and the case is either pre-recommended decision 
or post-final decision, the CE enters the ‘C3’ code, with a status 
effective date of when the Resource Center, DO, or FAB has been 
notified, whichever is earlier. 

If the death notification is received between the recommended and 
final decision, meaning FAB has yet to issue the final decision, and 
will in fact remand the case back to the DO due to the death of the 
claimant, then the ‘C3’ code should not be entered until the DO 
receives the remand.  The status effective date of code ‘C3’ will be 
that of the receipt date of the remand order, which is equivalent to 
the transfer-in date to the DO in ECMS.  This code can be used in 
adjudicated and unadjudicated claims. 

If the first written notification of an employee’s death is on a 
newly-filed Form EE-2 from a survivor, where the date of death is 
included on the form, the status effective date is that of the date 
stamp of receipt in the Resource Center, DO, or FAB of the Form EE-2, 
whichever is earlier. [The date of death should also be entered on 
the Case screen.]

Bills submitted for unadjudicated and denied cases will be denied for 
processing and payment.  Bills submitted for approved cases will be 
accepted for processing and possible payment up to the employee’s 
date of death.

e.   C8 - ‘Closed-Survivor Died Prior to Payment Being Made’.  This 
claim status code is used on a survivor claim if the survivor dies 
before compensation is paid.  If the death notification (i.e., phone 
call, letter) is received, and the case is either pre- recommended 
decision or post-final decision, the CE enters the ‘C8’ code, with a 
status effective date of when the Resource Center, DO, or FAB has 
been notified, whichever is earlier.

If the death notification is received between the recommended and 



final decision, meaning FAB has yet to issue the final decision, and 
will in fact remand the case back to the DO due to the death of the 
claimant, then the ‘C8’ code should not be entered until the remand 
is received back at the DO. 

The status effective date of the ‘C8’ code will be that of the 
receipt date of the remand order, which is equivalent to the transfer 
in date to the DO in ECMS.

f.   C9 - ‘Closed-RECA Awaiting DOJ Adjudication’.  This claim status 
code is used if a claim is filed with EEOICPA prior to adjudication 
by the Department of Justice (DOJ), and the claim is still pending 
with DOJ.  The CE will send a letter to the claimant, advising of the 
closure of the claim.  The ‘C9’ is coded with a status effective date 
equal to the date of the letter to the claimant.

Note:  Once DOL receives a decision from DOJ that was pending, 
development is resumed.  At that time, the CE codes ‘RD’ (development 
resumed) with a status effective date equal to the date-stamp of 
receipt of the DOJ decision.

g.   C10 – ‘Partial Claim Closure’.  This claim status code is used 
when the wage loss or impairment portion of the claim is being closed 
without the issuance of a recommended or final decision.  (Other 
closure codes reflect a closure of the entire claim, but this code 
closes only the individual impairment or wage loss component.)  Once 
the ‘C10’ status code is entered, the CE selects the reason code from 
the drop-down menu that corresponds with the reason the impairment or 
wage loss claim is being closed.

(1)  NM – ‘Not at MMI’ - When impairment is claimed, but 
the employee has not reached Maximum Medical Improvement 
(MMI), the CE enters the ‘C10’ claim status code with the 
corresponding reason code ‘NM’ Not at MMI) reason code.  
The status effective date of the code is the date of the 
letter to the claimant informing him or her that an 
impairment rating cannot be made at this time due to the 
fact that he or she has not reached MMI.

Note:  Once medical evidence is received in the DO 
indicating that the claimant is at MMI, development is 
resumed and the ‘RD’ (Development Resumed) code will be 
entered into ECMS.  The status effective date will be the 
date the DO/CE2 Unit receives such evidence of MMI.

(2)  WLW – ‘Wage Loss Claim Withdrawn’ - Where wage loss 
had been claimed, but the claimant chooses to withdraw the 
claim for wage loss in writing, the CE codes the ‘C10’ 
claim status code with the ‘WLW’ (Wage Loss Claim 
Withdrawn) reason code.  The status effective date is the 
date stamp of receipt in the Resource Center, DO, or FAB, 
whichever is earlier.  

If the claimant decides to file at a later date, enter a 



new ‘WC’ code.

(3)  ICW – ‘Impairment Claim Withdrawn’ - Where impairment 
had been claimed, but the claimant chooses to withdraw the 
claim for impairment in writing, the 

CE codes the ‘C10’ claim status code with the ‘ICW’ 
(Impairment Claim Withdrawn) reason code.  The status 
effective date is the date stamp of receipt in the Resource 
Center, DO, or FAB, whichever is earlier.  

If the claimant decides to file at a later date, enter a 
new ‘IC’ code.

Note:  If claims for wage loss and impairment are withdrawn 
simultaneously, the CE will enter two ‘C10’ claims status 
codes, one with the ‘WLW’ reason code and the other with 
the ‘ICW’ reason code.

11.  New Claims for New Medical Conditions.  When a case has a final 
decision, and a current claimant submits a subsequent claim form for 
a new medical condition, the new claim filing is recorded in ECMS by 
entry of claim status code ‘RD’-(Development Resumed).  A new claim 
form for new covered medical conditions is required once a final 
decision is issued.  

a.   Case File at DO.  If the case file is at the DO, and a new claim 
form is received after a final decision has been issued:

(1)  The CE enters the new claim in ECMS by entering an 
‘RD’- Development Resumed in the claim status history 
screen of ECMS.  The status effective date will be the new 
claim filing date.  This is the earliest of the following: 
postmark date or date stamp of receipt on the claim form, 
or the initial piece of evidence that instigated the claim 
in a DO or FAB office, or Resource Center. [The envelope 
must be kept with the claim form, and put in the case 
file.]

Once the ‘RD’ code and status effective date are entered in 
ECMS, the CE enters the newly claimed medical condition on 
the Medical Condition screen.  The CE reviews the new 
condition and begins development of the new medical 
evidence.

(2)  Development of the case will continue through new 
recommended and final decisions (or consequential 
acceptance letter if the newly claimed condition turns out 
to be a consequential illness).  All previously entered 
ECMS codes in the Claim Status History are still relevant 
for the case and will apply to the new claim.  They do not 
need to be re-entered following the ‘RD’ code.  However, 
all new development for the claim must now be entered in 
ECMS, including all further development claim status 
history codes.



(3)  If the new medical condition becomes an accepted 
condition, and the CE enters an “A” in the cond status 
field, then the med status effective date is determined by 
the following:

(a)  If the original claim was for Beryllium 
Sensitivity, and was accepted, and the new claim is 
for CBD, the med status effective date of the CBD is 
the same as the filing date of the Beryllium 
Sensitivity.

Similarly, if the original claim was for pleural 
plaques, and was accepted, and the new claim is for 
asbestosis, the med status effective date of the 
asbestosis is the same as the filing date of the 
pleural plaques.

(b)  For all other non-consequential medical 
conditions, regardless of the diagnosis date, the 
medical status effective date is the new claim filing 
date for any conditions eventually accepted, prior to 
issuance of the final decision.

(c)  For consequential conditions, the medical status 
effective date is equal to the filing date for the 
primary condition.

b.   Case File at FAB.  If the case file is at FAB, and a new claim 
form or medical evidence for a new covered medical condition is 
received prior to a final decision:

(1)  If the case is in posture for acceptance, FAB will 
enter the new claim in ECMS by entering an ‘RD’- 
Development Resumed in the claim status history screen.  
The entry of the ‘RD’ code follows the same process as in 
the DO/CE2 Unit, with a status effective date equal to the 
new claim filing date.

Once the ‘RD’ code is entered into ECMS, the FAB sends a 
letter to the claimant, addressing the receipt of the new 
claim form and instructing the claimant that the DO/CE2 
Unit will further develop the new condition.  

The CE/HR then enters the newly claimed medical condition 
on the Medical Condition screen.  The CE/HR does not begin 
development of the new medical condition.  This is 
completed by either the CE2 or the CE upon case return to 
the DO.

(2)  If the case is in posture for denial, it is remanded 
back to the DO/CE2 Unit for development and adjudication of 
the new claimed condition.

(3)  If a new claim form or medical evidence for the same 
medical condition(s) is received after a final decision, 



regardless of its current location, and the claimant sends 
in additional medical evidence for the original medical 
condition(s) or a new claim form for the same medical 
condition(s) already adjudicated in the final decision, 
this is not considered a new claim.

For either of these occurrences, the ‘RD’ - Development 
Resumed claim status code is not entered.  Development 
cannot be resumed for any claims after a final decision 
without either a new claimed medical condition or a 
Director’s Order.  New evidence for previously adjudicated 
medical conditions must be properly reviewed.

12.  Director’s Orders.  At any time after FAB has issued a decision, 
the Director of the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) may reopen a claim and/or vacate FAB’s 
decision. 

For certain routine reopenings, signature authority has been 
delegated to the Policy Branch Chief, the Unit Chief for Policy, 
Regulations and Procedures (UPRP) or the District Director (DD).  
This rule applies to all decisions issued by the FAB.

The reopening process, whether it originates with the claimant, the 
DO/CE2 Unit, the FAB, or under the auspices of the Director’s own 
discretionary authority, requires certain ECMS codes for 
identification and tracking, as follows:

a.   ‘MC’ - Claimant Requests Reopening.  This code is used when the 
DO or FAB receives a request for reopening directly from the 
claimant, or an untimely request for reconsideration containing the 
requisite evidence warranting further review.  The DO or the FAB 
enters the ‘MC’ code into ECMS.  The status effective date is the 
postmark date, if available, or the date the request is received in 
the Resource Center, DO, or FAB, whichever is earlier.

For cases with multiple claimants, this code is entered in the claim 
status history only for the claimant(s) who submitted the request.  
(This is the only code related to Director’s Orders for which this is 
true.  All other codes for Director’s Orders are entered for all 
active claimants.)

b.   ‘MI’ – District Director (DD) Requests Reopening.  When the DD 
or FAB manager asks the Director of DEEOIC (or designee) to review a 
claim for possible reopening, a memo outlining the DD or FAB 
manager’s concerns must be submitted.  The DO or FAB will enter the 
‘MI’ code prior to forwarding the file to the National Office (NO).  
This code is used whether a reopening request is based on a 
claimant’s request or the DD or FAB manager’s, except in the case of 
a FAB remand order sent to NO for a possible Director’s Order (i.e., 
remand challenge).  The status effective date is the date of the DD 
or FAB manager’s memo to the Director of DEEOIC. 

This code can also be entered by the CE, senior, or supervisor when a 



memo is drafted to the DD/ADD requesting a case be reopening, 
possible because of SEM database changes or new residual 
contamination information.

c.   ‘M7’ – DO Submits FAB Remand for Possible Vacate Order.  When 
the DD disagrees with a FAB remand order, the DD will prepare a memo 
outlining his or her concerns and forward the memo and case file to 
the NO for review by the Director of DEEOIC.  The DO will enter the 
‘M7’ code into ECMS prior to sending the case file to NO.  The status 
effective date is the date of the DD’s memo to the Director of 
DEEOIC.

d.   ‘MQ’ - Reopening Request Received in NO.  NO staff enter this 
code.  When a reopening request is received in NO from the DO, or the 
FAB, this code is required to denote receipt of the request and to 
indicate that the case file is physically present at the NO. The 
status effective date is the date of receipt of the request for a 
reopening in the NO. 

This code is also entered when the DD disagrees with a FAB remand 
order and submits a challenge to the remand order to the NO for 
review by the Director of DEEOIC.  In this circumstance, the status 
effective date of the ‘MQ’ is the date the NO received the case file. 

e.   ‘MN’ – NO Initiates Review for Reopening.  NO staff (and DO 
staff when appropriate) enter this code.  When the Director reviews a 
claim under the Director’s own initiative for either administrative 
purposes, a change in the law, or for reasons within the sole 
discretion of the Director, the NO staff (or DO staff when authority 
has been delegated) enter the ‘MN’ code to denote that the Director 
has identified the case as one necessitating a review for possible 
reopening and/or vacating of a FAB decision.  The status effective 
date is the date the NO received the case file unless there is other 
specific guidance for this date, such as in new SEC or PEP bulletins. 

f.   ‘MX’ – Reopening Request Denied.  After the DD, the Director of 
the DEEOIC, the Policy Branch Chief, or Unit Chief for UPRP has 
reviewed the request for reopening and has determined that the 
request must be denied, the ‘MX’ code is entered to denote the status 
of the review. 

DO staff enters the ‘MX’ code if the DD is denying the reopening.  NO 
staff enters the ‘MX’ code if the Director of the DEEOIC, Policy 
Branch Chief, or Unit Chief for UPRP is denying the reopening. The 
status effective date is the date of the letter denying the request 
for reopening. 

This code is also used by NO staff for remands that were submitted to 
the Director of the DEEOIC for review, where the remand is found to 
be correct.  In this circumstance, the status effective date is the 
date of the memo to the DD explaining that the remand order stands.

g.   ‘MF’ – Claim Reopened, File Returned to FAB.  After the Director 
has determined a claim must be reopened and a new FAB final decision 



must be issued, NO staff enters the ‘MF’ code to denote that a 
reopening has been granted and that the file has been returned to the 
FAB for a new final decision.  This ‘MF’ code is not used when a 
remand order has been vacated and requires a new final decision by 
FAB.  The status effective date is the date of the order granting the 
reopening.

h.   ‘MD’ - Claim Reopened, File Returned to DO.  NO staff enter this 
code into ECMS to denote that the Director of the DEEOIC, Policy 
Branch Chief, or Unit Chief for UPRP has granted the reopening 
request and the file is being returned to the DO for further action 
and the issuance of a new recommended decision.  The status effective 
date of the ‘MD’ code is the date of the Director’s Order vacating 
the final decision and granting the reopening.

In situations where reopening authority has been delegated to the 
DDs, the DO will enter the ‘MD’ code with a status effective date of 
the date of the Director’s Order.

i.   ‘MV’ – FAB Remand Order Vacated, Requires New Final Decision.  
This code is used when the Director of the DEEOIC has determined that 
the remand order was improper and must be set aside, and a new final 
decision must be issued.  NO staff enters this code into ECMS when 
the Director’s Order vacating the Remand Order is issued.  The status 
effective date is the date of the order vacating the FAB remand 
order.

j.   ‘MZ’ – Receipt of Director’s Order in DO or FAB.  Once the 
Director’s Order and accompanying case file is received from NO in 
the DO/FAB, the DO/FAB staff will enter the ‘MZ’ code to denote date 
of receipt.  The status effective date is the date the DO/FAB 
receives the Director’s Order. 

This code is required for the return of every requested Director’s 
Order, regardless of whether the order was granted or denied.  This 
code is also to be used where a remand order was submitted to the 
Director for review and the file was returned with a memo to the DD 
explaining that the remand order stands or returned with a Director’s 
Order to FAB vacating the remand order.

In cases where the DD reopens the case, there is no need to enter the 
‘MZ’ code.

k.   ‘MA’ – Residual Contamination Reopening.  This code is used to 
denote that a reopening has been granted based on residual 
contamination.  Authority has been delegated to the DDs to handle 
these types of reopenings, so this code is entered by the DD with a 
status effective date of the Director’s Order vacating the final 
decision and granting the reopening.

l.  ‘MB’ – Reopening Based on Change to SEM Database.  This code is 
used when the DD, Director, or anyone else delegated reopening 
authority, reopens a case based on updated information to the SEM 
database. The status effective date is the date of the Director’s 



Order vacating the final decision and granting the reopening.

Note:  If a decision awarding medical benefits is vacated, the ‘A’ 
medical condition status must be set back to ‘R’ until a new decision 
is rendered.  This will require technical support, but must be done 
to stop medical bills from being paid on ineligible claims.

13.  ‘CA’ - Consequential Acceptances.  When a consequential illness 
is being accepted, the medical condition status must be updated to an 
‘A’ (Accepted) status on the medical condition screen.  When the 
consequential acceptance letter is issued, the CE enters the ‘CA’ 
(Consequential Acceptance) code in the claim status history with a 
status effective date equal to the acceptance letter’s date of 
issuance.  When the CA code is entered, the CE will be prompted to 
link the accepted condition to the consequential acceptance in ECMS.  

When the CE enters the CA code, the system will also force the entry 
of one of the following reason codes:

a.  ‘ACP’ – Additional Conditions Pending. If 
there is at least one additional condition 
(regular or consequential) that requires a 
decision (either a new CA code or new 
Recommended & Final Decision), the CE selects 
the ‘ACP’ reason code.  

b.  ‘CCR’ – Consequential Conditions Resolved.  
If there are no other medical conditions 
(regular or consequential) currently pending a 
decision (either a new CA code or new 
Recommended & Final Decision), the CE selects 
the ‘CCR’ reason code. This will essentially 
close out any newly claimed conditions entered 
with an ‘RD’ (Resume Development) code.  
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1.   Purpose and Scope.  Part 3 describes the policies and procedures 



related to the financial aspects of claims under the EEOICPA.  Topics 
include bills for medical care and ancillary medical expenses; tort 
offset; state workers’ compensation coordination; compensation for 
beneficiaries in disability and death cases; verifying continued 
entitlement to benefits; and overpayments.

Claims staff and fiscal officers are jointly involved in fiscal 
actions, and a medical bill processing agent is responsible for 
processing all medical bills.  

2.   Structure of Part 3.  

a.   Medical Bills.  PM 3-0200 addresses medical bill processing in 
general, while PM 3-0300 addresses entitlement to and payment for 
ancillary medical services.  

b.   Payments and Offsets.  PM 3-0400 discusses lawsuits and the 
effects of recovery from them on payments of benefits under EEOICPA, 
while PM 3-0500 addresses state workers’ compensation benefits and 
the effect of their receipt on EEOICPA benefits. 

PM 3-0600 discusses payment of compensation, to include exception 
processing of payments to terminal claimants; while PM 3-0700 
describes the requirements for verifying continued entitlement to 
medical benefits.  

c.   Overpayments.  PM 3-0800 provides an overview of the overpayment 
process and describes the actions taken when an overpayment is 
identified.  PM 3-0900 addresses the debt collection process.  

3.   Reference Materials.  A list of references available to staff is 
shown in EEOICPA PM 2-0100.
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1.   Purpose and Scope.  This chapter describes the roles of the 
Claims Examiner, Fiscal Officer, and District Medical Scheduler, in 
the medical bill process; and outlines the procedures for evaluating 
and approving requests from employees and their families who are in 
need of medical services, supplies, or reimbursement of expenses 
related to medical care.

2.   Roles and Responsibilities.  Upon issuance of a final decision 
approving a specific medical condition, the Claims Examiner (CE), the 
Bill Processing Agent (BPA), the Fiscal Officer (FO), and the Medical 
Scheduler (MS) must ensure that the basic medical needs of the 
claimant, as they relate to his or her accepted medical condition, 
are reasonably provided for.

a.   Medical Bill Processing Agent (BPA).  The use of a contractor 
for processing medical bills allows the DEEOIC to provide a high 
level of service to eligible claimants and their providers.  Once a 
claimant has been accepted for a covered condition under the EEOICPA, 
an eligibility file is automatically generated in ECMS and sent to 
the BPA electronically.  

(1)  When the BPA receives the eligibility file, the BPA 
sends a medical bill identification card (MBIC) and general 
information about the medical bill process to the claimant.

(2)  DEEOIC sends all medical bills, treatment notes, and 



requests for claimant reimbursement directly to the 
contractor for scanning and keying into their system.

(3)  The BPA maintains a customer call center, medical 
staff, and bill resolution units.  

b.   Point of Contact Claims Examiner.  The Point of Contact Claims 
Examiner (POC CE) is a specialized claims examiner responsible for 
reviewing, developing, and approving or denying requests for in-home 
health care.  Each District Director is to appoint one to three CEs 
(as appropriate) to serve in this role.

c.   Claims Examiner.  The Claims Examiner (CE) considers for 
approval those Level 4 services (see Para. 3), appliances, supplies, 
modifications, or travel expenses that are recommended or prescribed 
by a licensed physician, and necessary to cure, give relief, or aid 
in reducing the overall cost of services required by the employee for 
an accepted condition. (Refer to EEOICPA PM 3-0300 for detailed 
information on approval of durable medical equipment, hospice 
services, in-home health care, gym memberships, extended medical 
travel, and other ancillary medical services.)

(1)  The CE considers the level of care prescribed by the 
treating physician as it relates to the accepted medical 
condition and the facts of the case.  The CE must then make 
an informed judgment based on the level of care prescribed 
by the doctor.

(2)  This decision must take into account the overall 
desires and needs of the patient, as well as those of the 
family.  DEEOIC will not dictate or demand what option an 
employee must accept, nor will decisions be made based 
solely upon cost. 

The CE must also consider what level of care or services 
satisfy the patient’s needs.

(3)  The CE is responsible for communicating all decisions 
(approval/denial) to the requestor.

(a)  If a request for services or payment originates 
from the BPA, the fiscal officer notifies the CE via 
e-mail.  These requests may come to the CE as a prior 
authorization request, or may come after submission of 
a charge to the BPA.

The CE’s determination are communicated via e-mail to 
the fiscal officer, input into ECMS notes, and 
communicated to the BPA via letter explaining the 
decision.

(b)  If the request originates from a claimant or 
provider, the CE immediately sends a copy via 
facsimile to the BPA, and concurrently begins 
development for approval or denial of the request.  



All approvals or denials are communicated to the 
requestor as outlined above.

d.   Fiscal Officer.  The Fiscal Officer (FO) acts as liaison between 
the CE and the Medical BPA, serves as coordinator for medical bill 
issues between the District Offices and the National Office, and 
maintains a District Office record of persons authorized to access 
the BPA website. The FO does not determine eligibility or authorize 
payments.

e.   Medical Scheduler.  The Medical Scheduler (MS) coordinates all 
requests for both internal and external District Medical Consultant 
reviews.  The Medical Scheduler serves as the primary assistant to 
District Medical Consultants who are assigned to the District Office 
on a part-time basis.

f.   District Medical Consultant (DMC).  The DMC reviews and 
evaluates the medical evidence of record and provides medical 
opinions about various aspects of cases, such as:

(1)  Causation:  The DMC determines medical causation by 
reviewing medical, employment and exposure evidence to 
determine if the medical history is indicative of toxicity 
(arising out of exposure to a toxic substance) or of an 
organic/other nature (arising out of a natural medical 
occurrence, such as hereditary factors, or a lifestyle 
illness).  The DMC may also be called upon to determine the 
likely role of an accepted condition as it relates to a 
cause of death, or the appearance of secondary or 
consequential illnesses or diseases.

(2)  Explanation of treatment modalities, the 
interpretation of clinical test results, and the 
clarification of other physician’s reports.

(3)  Determining the level of impairment in a given case in 
accordance with the AMA Guides to the Evaluation of 
Permanent Impairment, 5th Edition, subject to DEEOIC’s 
guidance. 

3.   Parameters for Payment.  OWCP procedures employ four levels of 
review in the medical bill process, only two of which DEEOIC 
currently uses. The BPA automatically processes charges for Level 1 
services and the CE is not required to approve.  Any higher level of 
service (i.e. two, three or four) is treated as a Level 4 service in 
our program and requires that the CE review the proposed procedures 
or service(s), the proposed charges if applicable, and the supporting 
medical documentation, prior to approving or denying the request.  
All of the following services (Paragraphs 4 through 11) are Level 4 
services.  

4.   Mailbox for Medical Bill Inquiries.  The Policy, Regulations and 
Procedures Unit (PRPU) of the DEEOIC Policy Branch, located in the 
National Office (NO), has created an electronic mailbox (email) for 



use in resolving medical bill questions.  This mailbox is to be used 
when submitting inquiries concerning medical bills, travel 
reimbursement, treatment suites, provider outreach, or policy 
questions regarding medical bill processing.

The Fiscal Officers (FO) in each respective district office serve as 
liaison for Claims Examiners (CE) with questions that require review 
by the PRPU, at the NO. CE2 staff submit questions to the mailbox 
through the CE2 Unit Manager. The Fiscal Officers and CE2 Unit 
Managers act as the District Office Point of Contact (DO POC) for 
purposes of communicating medical bill issues to the PRPU. A Medical 
Bill Processing POC at the National Office (Medical Bill POC) is 
responsible for routing email inquiries to the proper party at the 
NO.

Use of this mailbox provides for expedited resolution of medical bill 
issues as they arise, and provides a more uniform process for 
responding to these questions and issues, program wide.  The email 
address is DEEOICbillpay@dol.gov, and is to be used exclusively by 
the DO POCs, upon completion of the following steps:

a.   When a CE receives an inquiry regarding reimbursement of a 
medical bill, for an accepted condition, the CE first reviews the 
bill in the Achieve medical bill inquiry system, and/or the Stored 
Image Retrieval(SIR)system, available at: http://owcp.dol.acs-
inc.com/portal/main.do) in order to verify that the supporting 
medical documentation is on file.  If, after reviewing the supporting 
documentation in the ACS web portal and in the case file, the CE 
still has questions related to medical bill processing, travel 
reimbursement, treatment suites, provider outreach, or a policy 
question regarding medical bill processing, additional assistance may 
be requested through the medical bill inquiries mailbox.

b.   The CE prepares an email to the DO POC, or the CE2 prepares an 
email to the CE2 Unit Manager.  In order to maintain consistency and 
to provide clarity in the communication process, it is imperative 
that the CEs provide sufficient information in the email, clearly 
defining the nature of the question, so that it can routed to the 
proper entity at the NO.  Inquiries to the mailbox should be 
categorized using the subject headings below, and the subject line of 
the email must contain one of the following four subject headings:

(1)  Policy Questions.  Questions regarding policy 
interpretation or implementation are answered by the 
Medical Bill POC.

(2)  Treatment Suites.  The treatment suites and ICD-9 
codes utilized by the DEEOIC are contained within a 
database, administered by medical professionals within the 
OWCP. This database compares an ICD-9 coded diagnosis, and 
associated services being billed by a provider, with a 
group (or suite) of acceptable, allowable treatments or 
services for that accepted condition.  The use of treatment 
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suites allows bills to be paid automatically when the 
treatment being billed is reasonable and customary for the 
accepted condition. Often, issues arise when a claimant is 
trying to obtain payment for a consequential illness and 
the medical bills are being denied because the 
consequential illness is not being recognized within the 
treatment suite(s) for the accepted condition.  Inquiries 
of this nature will be directed to the Medical Bill POC, 
for a response.

(3)  Provider Outreach.  Questions from medical providers 
regarding assistance with enrollment, submission of 
bill(s), or understanding DEEOIC’s medical billing process, 
must be forwarded to the Medical Bill POC, who will then 
coordinate with the Resource Center (RC) Manager on these 
issues. Provider outreach issues must be coordinated 
through the Medical Bill POC.

(4)  Bill Payment Processing.  Questions regarding 
reimbursement of medical bills should use this subject 
heading, and will be routed to Payment Systems Manager for 
a response.

The body of the email itself must contain the following information 
(as applicable):

§         District Office Location;

§         CE Name;

§         Employee’s Name; 

§         DOL File Number(not to be used in the 
subject line);

§         Accepted Condition(s) with ICD-9 code(s);

§         Billed Amount(s);

§         Date(s) of Service(s)or Travel day(s);  

§         Medical Provider Name(s);  

§         Type of Service(s) (i.e., Pharmacy, In-Home 
Health); 

§         Question(s) or issue(s) to be resolved.

c.   Upon receipt of an email question being posed, the DO POC 
reviews the email carefully and determines whether the issue warrants 
review by the NO.  If the question does warrant such review, the POC 
forwards the inquiry to DEEOICbillpay@dol.gov.

d.   The Medical Bill POC reviews all submissions received in the 
medical bill inquiries email box and determines the proper course of 
action.  As noted above, all policy, treatment suite, and medical 
provider outreach questions will be evaluated and answered directly 
by the Medical Bill POC.  Issues related to medical bill payments 
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will be forwarded to the NO Payment Systems Manager, who is 
responsible for evaluating each inquiry and providing a response.  
Some referrals to the mailbox may have elements related to several 
topics in the inquiry, and the Medical Bill POC ensures that the 
question is evaluated by the proper individual(s), and coordinates 
the response to the DO.

e.   In the case of a policy or treatment suite issue, the Medical 
Bill POC researches the inquiry and provides an answer to the 
requesting DO within five (5) business days.  If a policy question 
requires additional research, a reasonable extension of time is 
granted by one of the PRPU Policy Unit Chiefs.  Complex policy issues 
might require the involvement of the Policy Branch Chief before a 
response can be generated, and the Medical Bill POC must monitor such 
issues to ensure that they are resolved in a timely manner.

f.   The Medical Bill POC forwards all medical bill payment inquiries 
directly to the Payment Systems Manager, who assesses each question 
and provides an answer directly to the inquiring DO within five (5) 
business days of receipt of inquiry.

g.   The Medical Bill POC refers all medical inquires to the RC 
Manager for response.  The RCs serve as the primary point of contact 
for DEEOIC’s provider enrollment inquiries.  The RC Manager will 
provide a response to the Medical Bill POC within three (3) business 
days of receipt detailing the planned response to these types of 
inquiries. The Medical Bill POC will relay the proposed response(s) 
to the inquiring DO so the DO is aware that resolution is being 
sought.

h.   Upon receipt of inquiry responses, the DO POC forwards the 
response to appropriate CE/CE2 via e-mail.  The CE/CE2 is responsible 
for notifying the employee, claimant, authorized representative and 
or provider (if applicable), via telephone or in writing, of 
appropriate response to the issue at hand.  All telephone activity is 
documented in the Energy Case Management System (ECMS) Telephone 
Management System (TMS) and a copy of the email response from the 
Medical Bill POC or Payment Systems Manager is placed in the case 
file.

i.   Policy decisions rendered through this process, which have the 
potential for program-wide impact, are treated like policy 
teleconference notes, and are placed on the shared drive for use by 
all DEEOIC staff.  It is the responsibility of the Medical Bill POC 
to ensure that such issues, as identified by the PRPU Unit 
Chiefs/Policy Branch Chief, are added to the policy teleconference 
answers, on the shared drive.

5.   District Medical Consultant Reviews.  For detailed information 
on the DMC referral process, refer to DEEOIC procedures on weighing 
medical evidence.

6.   Medical Records Procurement.  DEEOIC pays cost associated with 



obtaining medical records regardless of whether a claim has been 
approved for benefits.  This reimbursement is payable only to a 
hospital, physician’s office, or other medical facility that charges 
a fee to produce records.  The maximum allowable reimbursement is 
$100 per employee.

a.   Form of Request.  The provider provides the CE with the written 
fee request on official letterhead or billing statement.  The request 
includes the tax identification number of the facility, total amount 
charged for the record request, and the provider enrollment number.  
If the provider is not enrolled, the CE forwards an enrollment 
package to the provider with a letter requesting that the provider 
enroll, and after completion of the enrollment process, the provider 
informs the CE of their new provider number.

b.   Approval of Payment.  Upon receipt of the required information, 
the CE approves the payment of the bill by completing a Form OWCP-
1500, sending an approval letter to the requestor, and completing 
ECMS coding as required in DEEOIC procedures.  The CE then forwards 
the completed Form OWCP-1500, approval letter, and invoice to the 
Fiscal Officer for payment processing.

7.   Psychiatric Treatment.  Prior to approval of psychiatric 
treatment, the CE must conduct the necessary medical development to 
substantiate a psychiatric condition as a consequential condition of 
an accepted illness; and the consequential condition must be 
accepted.

a.   Expense of support groups that meet on a periodic basis, for 
individuals with a similar covered illness, are acceptable for 
reimbursement under the EEOICPA.

b.   For ongoing therapy or for personalized care for a psychiatric 
condition, the CE obtains medical records and reports that support 
the need for these specific services as treatment for a consequential 
condition of the covered illness.

c.   A narrative medical report from a licensed psychologist or 
psychiatrist must be submitted which includes:

(1)  Diagnosis (with correct code);

(2)  Medical rationale in support of how the psychiatric 
condition is related to the approved illness.

d.   After appropriate development the CE decides whether to approve 
a psychiatric condition as a consequential illness.  The CE advises 
the claimant of the decision to accept (via letter) or deny (via a 
Recommended Decision followed by a Final Decision), and updates ECMS 
as appropriate.

8.   Hearing Aids (above $5000).  The CE approves hearing aids in 
excess of $5,000 when hearing loss has resulted from an accepted 
illness, if the treating physician so recommends.  DEEOIC may 
authorize maintenance of hearing aids, including batteries, repairs, 



and replacement as needed.  For hearing aids under $5,000, see DEEOIC 
procedures regarding durable medical equipment. 

9.   Chiropractic Services.  Chiropractic services may be authorized, 
but are limited to treatment for correction of a spinal subluxation, 
along with the tests performed or required by a chiropractor to 
diagnose such subluxation.  A diagnosis of spinal subluxation must be 
documented with an x-ray in the chiropractor’s report prior to the CE 
considering payment.

10.  Acupuncture Treatments.  Acupuncture treatments may be 
authorized when recommended by the treating physician to provide 
relief.  Such treatment shall be supervised by the treating 
physician, who shall submit periodic reports to show progress or any 
relief of the symptoms.  If the treatment continues beyond six months 
and/or the results are questionable, the case should be referred to 
the DEEOIC Medical Director.

11.  Organ Transplants (including Stem Cell).  Treating physicians 
send all requests for organ transplants to DEEOIC’s bill processing 
agent (BPA) via fax, mail, or electronically, to begin the 
authorization process.  The BPA creates an electronic record of all 
such requests, and initiates a thread to the district office FO, 
advising of a new, pending organ transplant request.  The FO alerts 
the CE of the request for a transplant, and the CE ensures that the 
case file contains the necessary documentation, including a letter 
describing the necessity of the transplant from the treating 
physician, laboratory and diagnostic test results, CT or MRI scan 
results, and a transplant protocol.  Once the CE has verified that 
this information is on file, and is contained in the thread, the CE 
forwards the information to the Medical Bill POC.  The Medical Bill 
POC forwards all pertinent information to the DEEOIC Medical 
Director, who prepares a memorandum approving or denying the 
transplant for signature by the DEEOIC Director.  The signed 
memorandum is returned to the DO following signature by the DEEOIC 
Director.  All approved requests for organ transplants must be 
performed at a CMS (Center for Medicare and Medicaid Services) 
approved facility.  See 
http://www.cms.hhs.gov/ApprovedTransplantCenters/

An organ donor is not considered an “employee” or “claimant” within 
the meaning of DEEOIC and is not entitled to compensation for wage-
loss or permanent impairment, nor is a donor entitled to benefits for 
any complications resulting from the transplant.  Only those medical 
and related expenses of the donor which are necessary to secure 
treatment for the employee are allowable.

a.   In-Patient or Out-Patient.  Depending upon the transplant 
center, the condition of the patient, and geographic limitations, 
transplant procedures may be performed on an in-patient or out-
patient basis.  Once a treating physician has requested approval for 
an organ transplant of any type, the CE forwards a letter to the 
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transplant center requesting a detailed schedule of the procedures to 
be performed, and whether the procedure(s) require in-patient stay.

(1)  Autologous transplants may be performed on either an 
in-patient or out-patient basis, depending upon the 
transplant center.  This type of transplant requires stem 
cells that have been gathered and stored, coming directly 
from the patient.  No unrelated donor, related donor, or 
cord blood search needs to be authorized.

(2)  Allogenic transplants may also be performed on either 
an in-patient or out-patient basis.  Allogenic transplants 
require that donor-blood stem cells be drawn, stored, and 
then transplanted into the patient.

b.   Choice of Donors.

(1)  The first choice of a donor is generally a family 
member or relative.  If the transplant facility approves a 
related donor, transportation expenses and the cost of 
required medical procedures for obtaining the organ(s) or 
blood stem cells are reimbursable.  The transplant facility 
bills DEEOIC, referencing the employee’s (recipient) SSN, 
in addition to pertinent information pertaining to the 
donor.  Travel is reimbursed following the same guidelines 
established for companion medical travel, and is paid to 
the employee.

(2)  If no suitable match is available through a relative, 
an unrelated donor search must be authorized.  The 
transplant center coordinates with the National Donor 
Program for the testing of each potential donor.  The 
transplant center bills for all such tests and procedures.  
The average time waiting for an unrelated donor is four 
months.  Unrelated donors are not paid for their donation; 
the only coverage is for the medical expenses related to 
the organ donor procedure.  These procedures are billed by 
the transplant facility, the same as with related donors, 
referencing the covered employee’s social security number 
on all bills.

c.   Long-Term Living Expenses.  In many cases, transplants involve 
prolonged out-patient procedures requiring the patient to remain 
within a short distance of the transplant center.  If the transplant 
procedure is authorized, and if it requires extended residency near 
the facility, lodging, per diem, companion, and other travel-related 
expenses may have to be authorized on a long-term basis. (Refer to 
Chapter 3-0300 for additional guidance on reimbursement for extended 
medical travel.)

12.  Experimental Treatment and Clinical Research.  Experimental 
treatments, or those which are generally not accepted, will be 
considered if: the accepted condition is life-threatening; 



established therapy has been tried to no avail; and a significant 
body of data supports the view that the experimental procedure is 
indeed beneficial.  

All such requests are forwarded to the DEEOIC Medical Director for 
concurrence using the same procedures for organ transplants as 
outlined above, with the exception of the documents needed to approve 
the treatment.  To request experimental treatment, the treating 
physician must send the treatment protocol, medical rationale, and 
peer reviewed documents supporting the treatment to the CE, to be 
forwarded to the NO for review.

13.  Treatment Suites.  At the core of the medical bill reimbursement 
process is the use of treatment suites.  The treatment suites used by 
the DEEOIC are contained in a database maintained by medical 
professionals within the OWCP.  They compare an accepted (ICD-9 
coded) diagnosis for which a provider has billed, with acceptable, 
allowable treatments for that condition.  The use of treatment suites 
allows automatic payment of bills, for authorized services, when the 
amount billed is reasonable and customary for an accepted condition.

14.  Eligibility Files.  In order for a claimant’s bills to be paid, 
an eligibility file is automatically generated in ECMS and sent to 
the bill processing agent once a condition has been accepted.  This 
eligibility file contains the accepted condition for which a claimant 
is entitled to medical treatment.  When the accepted condition(s) are 
coded and billed with the correct ICD-9 Code, the volume of suspended 
and denied bills is significantly reduced. Consequently, accurate 
code selection expedites provider reimbursement for all approved 
medical services rendered to the claimant. 

15.  ICD-9-CM.  The International Classification of Diseases, 9th 
Revision, and Clinical Modification, (referred to simply as ICD-9 
codes), is a statistical classification and coding system used to 
assign appropriate codes for signs, symptoms, injuries, diseases, and 
other medical conditions.  

These codes are assigned, based on the claimants’ medical 
documentation (records), including, but not limited to physician 
notes, diagnostic tests, and surgical reports. ICD-9 codes are 
composed of numbers with 3, 4, or 5 digits.  Three-digit category 
codes are generally subdivided by adding a fourth and/or fifth digit 
to further specify and clarify the nature of the disease or medical 
condition. The CE entering an ICD-9 code must identify and enter the 
code that references the disease, illness or medical condition that 
was reported, and should identify the organ(s) or portion of the body 
affected by the condition.

In general, three-digit codes identify a category of illness, while 
codes with fourth digits are called subcategory codes, and those with 
fifth digits are referred to as sub-classifications.

When a specific condition, illness, etc., contains a 4th or 5th 



digit, the CE uses all available digits to identify the condition.  
In addition to providing further specificity of the anatomical site, 
the 4th and 5th digits also provide additional pertinent clinical 
information related to the injury or medical condition.  Therefore, 
when selecting ICD-9 codes, the CE should always use the code that 
most specifically describes the medical condition reported.

     a.   Examples of valid 3-digit codes:

(1)  496- Chronic Obstructive Pulmonary Disease (COPD).

(2)  501- Asbestosis.

     b.   Examples of 4-digit and 5-digit codes:

(1)  162.5- malignant neoplasm, lower lobe, bronchus or 
lung (requires a 4th digit).

(2)  508.0- Acute pulmonary manifestation due to radiation 
(requires 4th digit).

(3)  205.10- Myeloid leukemia, chronic, in remission 
(requires a 5th digit).

(4)  If an employee was diagnosed with diabetes mellitus, 
it would be incorrect to assign code 250, since all codes 
in the diabetes series (250) have five digits.

16.  Coding Software.  Claims examiners are to utilize the coding 
software which is available at http://www.ingenixexpert.com/expert. 
This is an online tool that helps to identify the appropriate ICD-9-
CM code. These guidelines are to be used as a supplement to the ICD-
9-CM Coding books.

17.  Prompt Pay.  The Prompt Payment Act requires federal agencies to 
pay vendors in a timely manner.  The Act requires assessment of late 
interest penalties against agencies that pay vendors after a payment 
due date.  The DEEOIC has identified three classes of bills that fall 
under the Prompt Pay Act:  Reviews by a District Medical Consultant, 
Second Opinion/Referee Medical Examinations, and Impairment Rating 
Examinations.  These bills must be processed within seven calendar 
days from date of receipt in the District Office.  (Refer to PM 2-800 
for the specific actions to be taken by the CE and the Medical 
Scheduler in the processing of DMC bills.)

18.  Time Limits for Submission of Medical Bills.  DEEOIC pays 
providers and reimburses employees promptly for all bills that are 
properly submitted on an approved form and which are submitted in a 
timely manner.  No such bill is paid for expenses incurred if the 
bill is submitted more than one year beyond the end of the calendar 
year in which the expense was incurred, or the service or supply was 
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provided; or, more than one year beyond the end of the calendar year 
in which DEEOIC first accepted the claim, whichever is later.

19.  Fee Schedule.  For professional medical services, OWCP maintains 
a schedule of maximum allowable fees for procedures performed in a 
given locality.

The schedule consists of:

a.   An assignment of a value to procedures identified by HCPCS/CPT 
code which represents the relative skill, effort, risk and time 
required to perform the procedure, as compared to other procedures of 
the same general class.

b.   An index based on a relative value scale that considers skill, 
labor, overhead, malpractice insurance and other related costs.

c.   A monetary value assignment (conversion factor) for one unit of 
value in each of the categories of service.

Generally, bills submitted using HCPCS/CPT codes can not exceed the 
fee schedule.  If the time, effort and skill required to perform a 
particular procedure varies widely from one occasion to the next, 
DEEOIC may choose not to assign a fee schedule limitation.  In these 
cases, the allowable charge is set individually based on 
consideration of a detailed medical report and other evidence.  At 
its discretion, DEEOIC may set fees without regard to schedule limits 
for specially authorized consultant examinations, and for other 
specially authorized services.

20.  Fee Schedule Appeal Process.  As part of the medical bill review 
process, the EEOICPA regulations provide for the appeal of fee 
schedule reductions (charges by a provider that have been reduced in 
accordance with the OWCP fee schedule for that specific service.)  In 
order to maintain consistency, record responses, and track fee 
schedule appeals, the following procedures have been developed to 
further delineate this process.

a.   When the BPA receives a fee appeal request letter, the BPA 
stores an electronic copy of the appeal letter in the Stored Image 
Retrieval system (SIR), linked to the remittance voucher, and sends a 
printed copy of the letter to DEEOIC Central Bill Processing, through 
the NO Payment Systems Manager (PSM).

b.   For each fee schedule appeal letter received, the PSM creates a 
record, and maintains them in a tracking system (spreadsheet or 
database) created for this purpose.

c.   The PSM reviews the fee appeal request to determine if the 
provider has met any of the conditions below which justify a 
reevaluation of the amount paid. These three conditions, as found in 
20 C.F.R. 30.712, are:

(1)  The service or procedure was incorrectly identified by 
the original code; or



(2)  The presence of a severe or concomitant medical 
condition made treatment especially difficult; or

(3)  The provider possesses unusual qualifications (i.e. 
possesses additional qualifications beyond board-
certification in a medical specialty, such as professional 
rank or published articles.)

d.   Within 30 days of receiving the request for reconsideration, the 
PSM prepares a response to the medical provider outlining DEEOIC’s 
decision to either:

(1)  Approve an additional payment amount:  In this 
instance, the PSM generates a draft letter for the District 
Director’s (DD) signature, informing the provider of the 
approval for additional payment. [Where an additional 
amount is found to be payable based on unusual provider 
qualifications, the DD determines whether future bills for 
the same or similar service from that provider should be 
exempt from the fee schedule.] The PSM also prepares a 
memorandum for the case file stating the findings and the 
basis for the approval of the additional amount, or;

(2)  Deny any additional payment:  In this instance the PSM 
prepares a draft letter-decision for the DD’s signature, 
advising that additional payment is denied, based upon the 
provider’s failure to establish one of the conditions 
listed above, in Item c above(1,2,3). Where additional 
payment is denied, the letter decision must contain a 
notice of the provider’s right to further review, similar 
to the following:

                   If you disagree with this decision, you may, within 30 days 
of the date of this decision, apply for additional review. The 
application may be accompanied by additional evidence and should be 
addressed to the Regional Director, District _________, Office of 
Workers’ Compensation Programs, U.S. Department of Labor, [Insert 
appropriate Regional Office address and Zip Code.]

e.   The draft approval or denial letters are prepared by the PSM, 
for the signature of the District Director (DD) whose office has 
control of the claim file(s) being addressed in the decision(s). The 
PSM sends the draft letter (via email) to the District Director for 
review, signature, and mailing. The DD places a copy of the signed 
letter in the case file and also returns (via email) a scanned copy 
of the signed letter, to be retained by the PSM.

f.   The PSM continues to track the status of any fee schedule appeal 
case, and maintains an electronic copy of all correspondence. This 
includes a copy of the draft letter and a scanned copy of the signed 
letter mailed by the DD.

g.   If a denial is subsequently appealed to the Regional Director 
(RD), the RD must consult with the PSM to obtain copies of relevant 



bills and documents, and to discuss the appeal. The PSM also provides 
the RD with a copy of the denial letter signed by the DD. This can be 
handled via email.

h.   After consultation with the PSM, the RD prepares a written 
response to the provider within 60 days of receipt of the request for 
review. Where additional payment is denied at the regional level, the 
letter decision from the RD advises the provider that the decision is 
final and is not subject to further administrative review. The RD 
forwards a scanned copy of the signed letter decision to the PSM. The 
PSM also retains that response as part of the appeal record.

i.   The final outcome of each appeal letter is recorded in the PSM 
tracking system to indicate:

(1)  Additional payment made.

(2)  DD Denial letter.

(3)  RD Appeal letter.

(4)  Time limit (30 days) has expired for appeal to RD.

(5)  The final disposition date for each appeal letter.
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1.   Purpose and Scope.  This chapter describes the procedures for 
evaluating and approving requests from claimants who need ancillary 
medical services and supplies, and who seek reimbursement of expenses 
related to ancillary services. The roles and responsibilities of 
those who authorize such expenses are described in EEOICPA PM 3-0200.

2.   In-Home Health Care.  This section provides clarification with 
regard to the evidence needed to authorize in-home health care, as 
well as procedural guidance with regard to the process for review, 
development, and authorization of in-home health care services.

a.   All requests for in-home health care must be submitted to 
DEEOIC’s bill processing agent (BPA) via fax, mail, or 
electronically, to begin the authorization process.  The BPA creates 
an electronic record of all such documents and requests, and 
initiates a thread to the district office Fiscal Officer (FO), 
advising of a new pending in-home health request. FO is the point of 
contact with DEEOIC’s BPA for all in-home health care requests.

b.   All requests for in-home health care require prior authorization 
from the POC Claims Examiner (expedient review occurs under certain 
emergency situations - see “q” below for further information), 
including authorization for initial nurse assessment.  If a physician 
requests that an initial in-home assessment be performed to determine 
the need for in-home health care, the request for that initial 
assessment must be submitted to the BPA with appropriate supporting 
medical documentation.

c.   Written requests that are received in the district office from 
the claimant, the authorized representative, the treating physician, 
or a service provider, must be faxed by the POC CE to the BPA to 
begin the authorization process. Concurrently, the POC CE begins 



development on any such request while awaiting an acknowledgement 
from the BPA.

d.   If the POC CE receives a request for an initial assessment 
without a physician’s signature or recommendation, the POC CE must 
fax it to the BPA and begin concurrent development, the same as in 
step “c” above. The POC CE sends a letter to the claimant advising 
that a request for an initial in-home assessment was received without 
a physician’s recommendation.  In the letter, the POC CE provides 30 
days for receipt of a physician’s authorization or request for the 
assessment. If medical documentation is not received within 30 days, 
the POC CE denies the request for assessment pursuant to the 
instructions in “y” below.

e.   Telephone requests for in-home health care must be documented in 
ECMS. Except in cases of an emergency nature (See “r” below), the POC 
CE may provide information and answer questions pertaining to in-home 
care covered by DEEOIC, however all callers should be advised that 
they must submit their requests in writing before the authorization 
process can begin. Written requests must include a medical rationale 
and a detailed explanation of the type and level of service the 
patient requires.

f.   Valid requests do not always have to be initiated by a claimant 
to be considered valid requests.  Requests for an in-home assessment 
of a patient’s needs, and/or requests for in-home care can be 
initiated by an authorized representative, or any licensed doctor or 
medical provider.

g.   Upon receipt of an authorization request for in-home health care 
from the BPA, the FO forwards the information to the appropriate POC 
CE for review and adjudication.

h.   Upon receipt of such request, the POC CE must determine the 
particular in-home health services or care being requested. 
Generally, the types of requests that are submitted include:  a 
physician’s request for authorization of an initial in-home 
assessment; discharge summary from a hospital requesting specific in-
home health care services; or requests from a physician for 
continuing in-home health care services (following expiration of a 
previous authorization).

i.   Upon receipt of a request, the POC CE reviews the medical 
evidence to determine if the initial assessment or in-home health 
care was requested by the treating physician.  If the request comes 
from the treating physician, or another appropriate doctor, the POC 
CE approves the initial assessment only (if applicable).  When an 
initial assessment request precedes a request for in-home health 
care, the POC CE may not approve in-home health care until after the 
initial assessment has been completed and a plan of care has been 
submitted.  Once the POC CE approves the initial assessment, the POC 
CE sends an email to the FO, who sends a thread to the BPA 
authorizing the request (see “p” for more information concerning 



approvals).

j.   Upon receipt of a plan of care, discharge summary, or 
physician’s recommendation delineating a specific request for in-home 
health care services, the CE must conduct a complete review of the 
case file to determine if there is any recent medical documentation 
from the primary care physician (or treating specialist for the 
accepted condition), describing the need for in-home medical care as 
it relates to the covered medical condition.  The primary information 
that the treating physician must provide (often contained in the plan 
of care signed by a physician) should include:

(1)  Description of the in-home medical needs of the 
patient arising from the covered medical condition.  This 
includes a narrative of the patient’s medical need for 
assistance while in the home and how this is linked to the 
covered medical condition.  The physician must describe the 
findings upon physical examination, and provide a complete 
list of all medical conditions (those accepted by DEEOIC 
and those not accepted by DEEOIC). If a claimant has one or 
more non-covered conditions, medical evidence must 
demonstrate how the requirement for in-home health care is 
related to the accepted conditions.  The physician should 
also describe laboratory or other findings that 
substantiate a causal relationship between the accepted 
condition(s) and the need for assistance or skilled nursing 
care in the home.  Generally, approved in-home services 
include:  administration of medication, medical monitoring, 
bathing and personal hygiene, meal preparation and feeding, 
wound dressing changes, and medical equipment checks.

(2)  Level of care required, i.e. Registered Nurse (RN), Licensed 
Practical Nurse (LPN), Home Health Aide (HHA), etc.  The doctor must 
specify the appropriate type of professional who will attend to the 
patient.  Services requiring specialized skills such as 
administration of medication and medical monitoring generally require 
a RN or LPN, while services of a general nature (typically referred 
to as activities of daily living), such as bathing, personal hygiene, 
and feeding are generally performed by home health aides and 
attendants.

(3)  Extent of care required (months, days, hours, etc).  A written 
medical narrative must describe the extent of care to be provided in 
allotments of time. (Example: RN to administer medication and check 
vitals once a day, every three days, with a home health aide to 
assist with bathing, personal hygiene, and feeding, eight hours a 
day, seven days a week for three months.)

k.   If upon review the POC CE finds that the medical evidence is 
incomplete and the file does not contain an adequate description of 
the in-home health care needs of the patient, the POC CE prepares a 
letter to the claimant advising that the DEEOIC has received a 



request for in-home health care.  In the letter to the claimant, the 
POC CE advises that additional medical evidence is required before 
services can be authorized.  Additionally, the POC CE forwards a copy 
of the claimant letter to the treating physician, requesting a 
narrative medical report that includes all of the information 
described in “j” (above).  In addition, the physician is asked to 
estimate the length of time for which the patient will ultimately 
require in-home health care assistance.  The POC CE advises in the 
letter that the medical report is required within 30 days. (see 
Exhibit 1 for sample letter)  The POC CE also faxes a copy of the 
letter to the treating physician’s office.  

l.   Upon mailing the request to the claimant (copy to the treating 
physician) the POC CE enters an ECMS note describing the action and 
inserting a 15-day call-up.  If on the fifteenth day the physician 
has not responded, the CE contacts the physician’s office to inquire 
if the letter was received, and to ask if there are any questions 
regarding the request for information. The call is documented in TMS 
and another 15-day call-up inserted in ECMS.

m.   After 30 days has passed with no satisfactory response from the 
treating physician, or no response from the claimant, the POC CE 
prepares a second letter to the claimant (accompanied by a copy of 
the initial letter), advising that following the previous letter, no 
additional information has been received from the treating 
physician.  The POC CE advises that an additional period of 30 days 
will be granted for the submission of necessary evidence, and if the 
information is not received in that time, the request for in-home 
care may be denied by the DEEOIC (see Exhibit 2 for a sample letter).

n.   If the claimant or the physician does not provide a response to 
the second request for information within the 30-day period allowed, 
the POC CE issues a letter decision to the claimant denying the claim 
for in-home health care. (See “y” below for more details.) The POC CE 
further sends an email to the FO, who sends a thread to the BPA 
advising that the service has been denied.

o.   If the claimant calls and states that he/she does not require 
in-home health care, the POC CE requests that the claimant put this 
in writing.  Upon receipt of any written statement from the claimant 
stating that he/she is not requesting in-home health care, the POC CE 
writes a letter to the claimant with a copy to the treating physician 
advising that the claimant is not requesting in-home health care and 
thus the matter is closed. In this situation, the POC CE sends an 
email to the FO, who sends a thread to the BPA advising that this 
service is denied.

p.   If medical evidence is received, the POC CE must determine if it 
is of sufficient probative value to authorize in-home health care. It 
is absolutely critical that the POC CE undertake appropriate analysis 
of any documentation pertaining to in-home services before 
authorizing such care.



The underlying function of the POC CE is to ensure that the covered 
employee receives the necessary medical care for the accepted medical 
condition and that any such request for care reasonably corresponds 
with the medical evidence in the case file.  If the physician does 
not provide sufficient details concerning the claimant’s physical 
condition, relationship to accepted conditions, or specific reasons 
for in-home health care, the POC CE must refer the case to a District 
Medical Consultant (DMC) for review. Upon receipt of a DMC’s opinion, 
the CE weighs the medical evidence in the file.  If the DMC opinion 
is clearly in conflict with the recommendations of the treating 
physician, and the POC CE attempts to resolve the situation by 
communicating with the treating physician have not been successful, 
the POC CE is to arrange for a second medical opinion or referee 
evaluation, depending on the circumstances.  In evaluating the 
medical evidence, the POC CE must base any determination solely on 
the weight of medical evidence in the case file.  The POC CE must not 
under any circumstances deny or reduce in-home health care services 
without a medical basis for such denial.

q.   In certain emergency claim situations (see “r” for a full 
discussion of the types of emergencies), the CE may authorize in-home 
health care for a preliminary 30-day period while additional 
development is undertaken.

(1)  Under these circumstances, the physician or hospital 
staff contacts DEEOIC’s BPA for immediate attention.  The 
physician or hospital employee must notify the BPA that the 
situation is of an emergency nature (e.g., the claimant is 
being released from the hospital and requires immediate in-
home care).  The BPA obtains any pertinent documentation 
and assesses the emergency nature of the request.  Once the 
medical evidence is obtained, the BPA contacts the FO 
immediately, advising of the situation and providing 
electronic copies of documentation obtained. The BPA does 
not make a decision regarding the request, but simply 
obtains the pertinent documentation and advises the FO of 
the emergency request.

(2)  Upon receipt of the documentation, the FO forwards the 
information to the POC CE for review.  If discharge 
information from a treating physician supports the need for 
immediate authorization, the CE provides approval for 30 
days pending additional development.  The POC CE 
concurrently sends an email to the FO advising of this 
approval.  The FO sends a thread to the BPA with the 
approval information and places a telephone call to the 
BPA, alerting them of an impending emergency request.

(3)  After the initial approval for 30-day emergency care, 
the POC CE sends a letter to the treating physician with a 
copy to the claimant requesting necessary evidence to fully 
substantiate that the care being provided is medically 



necessary to give relief for the accepted medical 
condition. This should occur within the preliminary 30-day 
authorization period.  Extensions may be granted in 
increments of 30 days, but should generally never exceed a 
total of 120 days without the collection of the necessary 
evidence to fully document that the care being provided is 
medically warranted and necessitated by the accepted 
medical condition.

(4)  In some situations the request for emergency home 
health care may not be accompanied by evidence supporting 
the emergency nature of the request.  For example, the 
claimant’s condition may be stable, or he/she is not being 
discharged from a hospital.  In these situations, the POC 
CE sends a letter to the claimant, with a faxed copy to the 
requestor if other than the claimant.  The letter advises 
that no evidence was submitted to support the request for 
emergency care, and that additional medical evidence is 
required. In addition, the POC CE sends an email to the FO 
advising that the request for emergency care is under 
development.  The FO sends a thread to the BPA advising of 
this determination and places a telephone call to the BPA, 
alerting them of an impending emergency request.

r.   Emergency situations warranting short-term preliminary 
authorization for in-home health care include:

(1)  Requests for in-home health care for terminal patients 
with six months or less to live.  Terminal status must be 
based on the opinion of a physician.

(2)  Patients discharged from in-patient hospital care with 
need for assistance.  The CE must carefully evaluate these 
situations to ensure the medical documentation clearly 
indicates that the patient’s care and well-being is 
dependent on the assignment of a medical professional in 
the home, (normally following a hospital stay).  If the BPA 
has not already obtained this, the POC CE requests the 
attending physician discharge summary and discharge 
planning summary, which is normally available within 72 
hours of discharge.

When pre-authorization of emergency in-home care is to be granted, 
the POC CE prepares a memorandum for the case file documenting the 
rationale applied in authorizing care. For each subsequent 30-day 
pre-authorization granted, a new memo is prepared outlining the basis 
for such authorization. In addition, the POC CE notifies the claimant 
and provider in writing of additional periods of authorization.  The 
POC CE sends an email to the FO advising of any authorizations, and 
the FO forwards the information to the BPA in the form of a thread.

s.   For all requests, if upon review of the medical evidence the POC 
CE decides that in-home health care is required, authorization is to 



be granted.  The POC CE prepares a letter notifying the claimant and 
the home health care provider of the decision, and delineating the 
following information (see Exhibit 3 for a sample authorization 
letter):

(1)  Covered medical condition(s) for which care is being authorized.

(2)  A specific narrative description of the service approved (e.g. 
in-home assistance in administering medicine, monitoring accepted 
conditions, assistance in/out of bed, preparing meals and feeding, 
and medical equipment checks).

(3)  Level and duration of the specialized care to be provided, i.e. 
RN 1 hour per day and Home Health Aide 8 hours per day, 7 days a week 
for a period of 3 months.

(4)  Authorized billing codes relevant to the level of authorization 
(see Exhibit 4 for a description of the pertinent codes).

(5)  Period of authorization with specific start and end dates.

t.   The authorization must be limited to in-home medical services 
that are reasonably necessary for the treatment or care of the 
patient’s covered medical condition. These services generally 
include: Home Health Aide or attendant for mobility, food 
preparation, feeding and dressing; skilled nursing should be limited 
to the scope of practice of an RN or LPN, as long as there is medical 
evidence of such.  The POC CE may not authorize a lower level of care 
than that requested by the physician unless the weight of medical 
evidence supports a lower level of care and the claimant has been 
provided the right to a recommended decision.

u.   Once the responsible POC CE sends the letter of authorization to 
the claimant and the provider, the POC CE prepares an email to the 
fiscal officer (FO).

In the email, the POC CE advises the FO of the precise level of care, 
billing codes, and time period of authorization.  The POC CE is not 
required to advise the FO of the number of correlating units per 
billing codes.  In assigning billing codes, the POC CE references 
Exhibit 4.

v.   Once the email authorizing the services has been sent, the POC 
CE enters a note into ECMS detailing the level of service and time 
period of authorization.  In addition, the POC CE enters a call-up 
note into ECMS for 30 days prior to the expiration date for which 
services have been authorized.

w.   If no request for additional authorization for in-home health 
care is received prior to the date of the call-up, the POC CE sends a 
letter to the provider, with a copy to the claimant.  In the letter, 
the provider is notified of the expiration date of the in-home health 
care services.  The provider is further advised of the medical 
evidence required if additional services are necessary.  If the POC 
CE does not receive an additional request, further action is 



unnecessary.  However, if the provider or the claimant submits an 
additional request for ongoing services, the POC CE evaluates the 
evidence as above.

x.   Upon receipt of the email authorization from the POC CE, the FO 
prepares a thread to the BPA authorizing the specific level of care, 
billing codes (with units), and period of authorization.  The FO 
calculates the authorized number of units based upon the POC CEs 
description of the level of care, weekly authorized amount for each 
level of care, and the time period of authorization.

y.   If upon review of the medical evidence in the file, and if after 
appropriate development as outlined above, the POC CE determines that 
there is insufficient evidence to warrant authorization of in-home 
health care, the POC CE sends a detailed letter-decision to the 
claimant (with a copy to the in-home provider).  The letter-decision 
must include a sentence at the end with language as follows:

If you disagree with this decision and wish to request a formal 
decision, please immediately advise this office, in writing, that you 
wish to have a Recommended Decision issued in this case, providing 
you with your rights of action.

z.   In the event that the claimant does request a Recommended 
Decision, the POC CE prepares a Recommended Decision (see Exhibit 5 
for a sample decision).

aa.  At any time after a period of authorized services and after the 
POC CE has undertaken any medical development (i.e. letter to the 
claimant requesting additional documentation, referral to DMC or 
second opinion) the POC CE may receive new medical evidence that 
warrants a change in the level of in-home care currently authorized.  
If this occurs, the POC CE must review that evidence, employing the 
same decision-making process described in “p.”  If the new medical 
evidence supports a denial of services, or reduction in the level of 
services currently being authorized, that reduction or denial must be 
communicated to the claimant in a detailed letter as discussed in 
“y”, (with a copy to the in-home care provider) explaining the 
change.

bb.  Letters that advise of a reduction or termination of services 
must be copied to the in-home care provider and must specifically 
advise the claimant that:

(1)  Any reduction in the current level of service being provided 
will occur 15 days from the date of the letter. This letter must also 
contain information describing the new level of care being 
authorized; or,

(2)  Any termination of services will occur 30 days 
from the date of the letter.

cc.  After the expiration of the 15 or 30 day periods, the POC CE 
sends a letter-decision to the claimant advising as to the final 
action taken on the request for in-home health care services.  In 



this letter the POC CE advises the claimant of his/her rights of 
action as delineated in action item “y” above.

In addition, the POC CE sends an email to the FO advising of the new 
level of care or the termination of current level of services.  The 
FO then sends a thread to the BPA advising of the determination.  It 
is very important for the POC CE to note that only a single 
authorization can exist at any one time.  If the POC CE has 
authorized a certain level of care that subsequently changes, it is 
essential that this information be clearly communicated in an email 
to the FO. The FO sends a thread to the BPA advising of any change in 
the level of care being authorized, or of any additional period of 
authorization beyond the existing expiration date.  The POC CE must 
also document the information in the notes section of ECMS when a 
thread is sent to the BPA.

dd.         If the claimant requests a recommended decision on a 
termination of services, the POC CE proceeds with a recommended 
decision.  If the claimant requests a recommended decision on a 
reduction in the level of care, the POC CE proceeds with a 
recommended decision.

ee.  If, after initial approval of services, the claimant’s treating 
physician sends in medical documentation (without prior POC CE 
development) recommending a lower level of care, the POC CE 
authorizes the new level of care via letter to the claimant (with a 
copy to the provider).  Since the new level of care is requested by 
the treating physician without development by the POC CE, the POC CE 
does not need to provide the claimant with a right to a recommended 
decision.  The POC CE concurrently sends an email to the FO advising 
of the new level of care.  The FO sends a thread to the BPA advising 
of this change.

(1)  Period of Service.  In-home health care may be 
authorized for a period of up to six months. 
Recertification is required for any period of time beyond 
six months.  Recertification should be completed before the 
current authorization expires, to allow for care to 
continue uninterrupted.

3.   Attendant Services.  This section provides clarification with 
regard to the evidence needed to authorize attendant services. Refer 
to item 2 of this chapter for guidance regarding development of 
attendant services.

a.   Section 7384t of the EEOICPA authorizes payment for personal 
care services whether or not such care includes medical services, as 
long as the personal care services have been determined to be 
medically necessary and are provided by a home health aide, licensed 
practical nurse, or similarly trained individual.

(1)  Attendant services are non-skilled services routinely 
provided in an in-home setting. These services assist 



claimants with activities of daily living (i.e. bathing, 
feeding, dressing, etc). Attendant services must be 
provided by a trained individual.

(2)  The POC CE may authorize attendant services to a 
claimant when a treating physician determines that these 
services are required for an accepted condition. The 
physician must provide a written statement, prescription or 
plan of care to that effect.

b.   A claimant’s relative may provide attendant care (if properly 
trained), but may not be reimbursed for care that falls within the 
scope of household duties and other services normally provided by a 
relative. Duties such as maintaining a household, washing clothes, or 
running errands are not considered attendant services, and will not 
be authorized. A claimant’s relative who provides attendant care 
services to a claimant can be authorized for reimbursement up to 12 
hours per day.

c.   All requests for attendant services must be submitted to 
DEEOIC’s BPA via fax, mail, or electronically, to begin the 
authorization process.  The BPA creates an electronic record of all 
such documents and requests, and initiates a thread to the district 
office FO, advising of new, and pending attendant service requests. 
Upon receipt of an authorization request for attendant services from 
the BPA, the FO forwards the information to the appropriate POC CE 
for review and adjudication

(1)  Period of Service.  Attendant services may be 
authorized up to six months. Recertification is required 
for any period of time beyond six months.  Recertification 
should be completed before the current authorization 
expires, to allow for care to continue uninterrupted.

(2)  Billing.  Attendant care services should be billed 
weekly or monthly.  Supporting documentation (i.e., weekly 
or monthly notes) must be submitted with the bill to the 
DEEOIC’s BPA. The DEEOIC’s BPA then forwards weekly/monthly 
notes to the district office for review. In assigning 
billing codes, the POC CE references Exhibit 4.

4.   Hospice Care.  This section provides clarification with regard 
to the evidence needed to authorize hospice care services. Refer to 
item 2 for guidance regarding the development of hospice care.

a.   Hospice care is generally requested and authorized when a 
claimant is determined to be terminally ill and has no more than six 
months to one year of life remaining.

(1)  When a treating physician determines that hospice care 
is required for an accepted condition and provides a 
written statement, prescription or plan of care to that 
effect, the CE may authorize the services.

(2)  Hospice, once authorized, is responsible for assessing 



the claimant’s needs and providing all levels of care to 
the claimant.

b.   All requests for hospice care in the home must be submitted to 
DEEOIC’s BPA via fax, mail, or electronically, to begin the 
authorization process.  The BPA creates an electronic record of all 
such documents and requests, and initiates a thread to the district 
office FO, advising of a new, pending hospice request. All requests 
for hospice care require prior authorization from the CE.  Upon 
receipt of an authorization request for hospice care from the BPA, 
the FO forwards the information to the appropriate CE for review and 
adjudication.

(1)  Period of Service.  Hospice services may be authorized 
for up to six months. Recertification is required for any 
period of time beyond six months.  Recertification should 
be completed before the current authorization expires, to 
allow for care to continue uninterrupted.

(2)  Billing.  Supporting documentation (i.e., medical 
notes) must be submitted with the bill to the DEEOIC’s 
BPA.  The DEEOIC’s BPA then forwards monthly notes to the 
district office for review. In assigning billing codes, the 
CE references Exhibit 4.

5.   Extended Care Facilities.  This section provides clarification 
with regard to the evidence needed to authorize placement in an 
extended care facility.

a.   Care in a nursing home, skilled nursing facility and assisted 
living facility may be authorized when the claimant does not need 
acute care but does require medical services and assistance with 
daily activities of living.

b.   All requests for extended care must be submitted to DEEOIC’s BPA 
via fax, mail, or electronically, to begin the authorization 
process.  The BPA creates an electronic record of all such documents 
and requests, and initiates a thread to the district office FO, 
advising of a new, pending extended care facility request. All 
requests for extended care require prior authorization from the CE. 
 Upon receipt of an authorization request for extended care from the 
BPA, the FO forwards the information to the appropriate CE for review 
and adjudication.

When a treating physician determines that extended care is required 
for an accepted condition, and provides a written statement to that 
effect, the CE may authorize the services. The claimant should remain 
under continuing medical supervision of a physician while residing in 
an extended care facility.

(1)  Period of Service.  Extended Care facilities may be 
authorized up to six months. Recertification is required 
for any period of time beyond six months.  Recertification 
should be completed before the current authorization 



expires, to allow for care to continue uninterrupted.

(2)  Billing.  Supporting documentation (i.e., medical 
notes and itemization of charges,) must be submitted with 
the bill to the DEEOIC’s BPA.  The DEEOIC’s BPA then 
forwards supporting documentation to the district office 
for review. DEEOIC will reimburse the rates for standard 
accommodations according to the requirements of the medical 
condition. In assigning billing codes, the CE references 
the Current Procedural Terminology (CPT) manual.

6.   Durable Medical Equipment.  This section describes procedures to 
be followed when a claimant requests authorization for durable 
medical equipment (DME), appliances and supplies. All DME, 
appliances, and or supplies must be purchased from a DME supplier.

a.   DME is primarily and customarily used to serve a medical purpose 
only. DME can withstand repeated use, and is appropriate for use in 
the home. Some examples of DME include hospital beds, walkers, wheel 
chairs, and oxygen tents.

b.   The District Office has broad discretion in approving DME, 
appliances, or supplies provided under the EEOICPA.

(1)  Most appliances, supplies and or DME purchases under 
$5,000.00 do not need CE approval and are automatically 
paid by the DEEOIC’s BPA in accordance with the OWCP fee 
schedule.

(2)  Requests for DME, appliances and or supplies equal to 
or over $5,000 (excluding mobility devices) must be 
approved by the CE, and that approval must be communicated 
to DEEOIC’s BPA through the FO.

(3)  Requests for mobility devices, such as a scooter or a 
motorized wheelchair, including its components and 
accessories, which are medically necessary to provide basic 
mobility, under $10,000, do not need approval and are paid 
automatically by DEEOIC’s BPA.

(4)  Requests for mobility devices equal to or over $10,000 
must be approved by the CE, and that approval must be 
communicated to DEEOIC’s BPA through the FO.

c.   When authorizing purchase requests for DME equipment equal to or 
over $5,000 and mobility devices equal to or over $ 10,000, the CE 
must obtain the following information:

(1)  From the treating physician:

(a)  The treating physician must provide either a 
detailed letter of medical necessity or another means 
of justification for the medical equipment required, 
relating the need to the accepted condition.

(b)  A full, specific description of the basic 



equipment.

(c)  The anticipated duration of the need for the item 
(to determine whether rental or purchase is 
appropriate).

(d)  The full name and address of two suppliers.

(2)         Claimant:

(a)  Claimant must submit two estimates from two 
different DME suppliers. These estimates must be for 
exactly the same type of DME appliances and or 
supplies.

(3)  From the Supplier:

(a)  From each potential supplier, a signed statement 
describing in detail the DME equipment item, a 
breakdown of all costs including delivery and 
installation, and the current Healthcare Common 
Procedure System (HCPCS) code for each DME item 
needed.

e.   Estimates. The CE must authorize the lowest estimate provided 
that no exceptional circumstances warrant the higher estimate, (e.g., 
inability to provide the equipment in a timely fashion).

f.   Repair/Maintenance Cost: Cost for repairs and maintenance to DME 
equipment is covered.

g.   DME add-ons or Upgrades: Add-ons or upgrades are not covered; 
when they are intended primarily for the claimant’s convenience, and 
do not significantly enhance DME functionality.

h.   Communicating the decision.  Upon receiving a request for DME, 
appliances or supplies, the CE takes one of the actions below:

(1)  Approval:  If the CE approves the request, he/she 
writes a letter to the claimant advising him/her of the 
decision.  The letter includes the following: the date DO 
received the request; the type of service or appliance 
being approved; and a statement that the reimbursement 
amount will be based on the OWCP fee schedule.  The CE also 
communicates this decision to the DEEOIC’s BPA, through the 
fiscal officer. The claimant should be instructed to submit 
a copy of this approval letter, along with the request for 
reimbursement or payment, to the DEEOIC’s BPA.

(2)  Additional Information: If upon review the CE 
determines that additional information is necessary, he/she 
writes to the claimant requesting specific documentation 
that is necessary to continue the processing of the 
payment.

(3) Follow-up. If the provider and/or claimant do not 
respond to the development letter, or if he/she fails to 



provide sufficient documentation to support their request, 
the CE has the discretion to either take additional steps 
to develop the evidence, or to deny the request.  The CE 
must review the evidence in accordance with the guidance in 
this chapter, properly weighing the medical rationale 
provided.

     (4)  Denials.  If the CE denies the request he/she writes 
a detailed letter decision to the claimant detailing the 
reason(s) for the denial. The letter-decision must include 
a sentence at the end with language as follows:

If you disagree with this decision and wish to request a formal 
decision, please immediately advise this office, in writing, that you 
wish to have a Recommended Decision issued in this case, providing 
you with your rights of action.

     (5)  Recommended Decision.  If the claimant requests a recommended 
decision, the CE proceeds with a recommended decision.

7.   Vehicle Modifications and Purchases.  This section provides 
clarification with regard to the evidence needed to approve vehicle 
modifications and purchases; as well as procedural guidance with 
regard to the process for review, development, and authorization of 
vehicle modifications and purchases.

a.   When it becomes necessary to provide the claimant with some form 
of private transportation, other than taxis or hired services, 
modification to, or replacement of the claimant’s privately owned 
vehicle can be approved. Upon receipt of a letter of medical 
necessity from the treating physician, detailing the physical 
limitations involved, and the specific transportations needs of the 
claimant as related to the accepted medical condition. The CE must 
gather two estimates from certified or licensed dealers for the cost 
of vehicle modifications recommended by the claimant’s treating 
physician. The CE has the latitude to approve an estimate that the 
claimant favors, if the estimates are reasonably similar in scope and 
cost.

(1)  Criteria for Modifications.  If the claimant’s 
transportation needs can be met by modifying or adding 
accessories and equipment to the claimant’s present 
vehicle, the CE explores this option first, before 
consideration is given to replacing the existing vehicle.  
When considering modifications to an existing vehicle, the 
CE takes into consideration the type of vehicle currently 
owned, its age, and condition. Modifications must be 
consistent with the claimant’s pre-injury standard of 
living and should approximate that standard insofar as is 
practical.

(2)  Proposals.  If the CE determines that the claimant’s 
needs warrant vehicle modification, the CE advises the 



claimant in writing to submit a detailed written proposal 
containing the following information:

(a)  The year, make, model, and body style of the 
vehicle to be modified, as well as current mileage, 
description of general mechanical condition, and any 
repairs currently needed or anticipated.  The same 
applies regardless of whether the vehicle to be 
modified is new or used.

(b)  An itemization of all vehicle modifications 
proposed, to include parts, labor and their respective 
costs.  The itemization should also specify the amount 
of time required for the modifications.

(3)  After considering the proposal for modification to an 
existing vehicle, the CE accepts or rejects the proposal, 
in writing, within a reasonable time frame.

(4)  Approval.  If upon review of the evidence the CE 
approves the request, the CE writes a detailed letter 
decision to the claimant advising of the approval.

(5)  Notifying the BPA.  Once the CE sends the letter of 
approval to the claimant, the CE prepares an email to the 
FO. In the email, the CE advises the FO of the approval, 
citing the appropriate homegrown code (e.g. VHMDF, VHPUM) 
for a vehicle modification or purchase and the amount 
approved.  The fiscal officer communicates this approval to 
DEEOIC’s BPA.

(6)  Additional Information.  If the CE determines that 
additional information is necessary, the CE sends a letter 
to the claimant requesting additional documentation that is 
necessary to continue with the review process.

(7)  Follow-up.  If the claimant does not respond to the 
development letter, or if he or she fails to provide 
sufficient documentation to support the request, after 
considering all relevant evidence, the CE issues a detailed 
letter decision informing the claimant of the denial. The 
CE also informs DEEOIC’s BPA through the FO of this 
denial.  The letter-decision must include a sentence at the 
end with language as follows:

If you disagree with this decision and wish to request a formal 
decision, please immediately advise this office, in writing, that you 
wish to have a Recommended Decision issued in this case, providing 
you with your rights of action.

(8)  Recommended Decision.  If the claimant requests a recommended 
decision, the CE proceeds with a recommended decision.

(9)  Purchase.  If it is established that the claimant’s 
currently owned vehicle is no longer acceptable for his or 



her transportation needs, and if modifications to that 
vehicle are not possible or practical, then the CE reviews 
the case with a supervisor and may authorize the purchase 
of a suitable replacement vehicle, taking credit (see (e) 
below) for the value of the claimant’s existing vehicle. 
Purchase options include the following:

(a)  Purchase of a used vehicle, similar in quality to 
the claimant’s existing vehicle, which is already 
equipped to accommodate the claimant’s disability and 
transportation needs.

(b)  Purchase of a used vehicle that is suitable for 
modification as described above.
(c)  Purchase of a new vehicle, modified, or suitable 
for modification, to meet the transportation needs of 
the claimant, arising from an accepted condition.

(d)  Whether a new or used vehicle is purchased, it 
must be a vehicle of similar quality as the vehicle 
that the claimant already owns (i.e. a vehicle in a 
price range that closely approximates the level of 
income and/or standard of living of the claimant).

For example if the claimant owns a mid-priced 
Chevrolet, Ford, Honda or Toyota, purchase of a 
Cadillac or Lincoln SUV, to be modified for their 
needs, would not be of comparable value. A vehicle of 
comparable value would have to be selected. Once the 
baseline cost of a comparable quality vehicle has been 
established, the claimant may (at his or her option) 
choose to upgrade the baseline model, by adding 
additional equipment, with the difference in cost 
being paid for by the claimant.

(e)  After determining the baseline cost of a 
comparable vehicle, the CE must take credit for 
(deduct) the wholesale value of the claimant’s 
existing car, when determining the allowance to be 
paid for a replacement vehicle. The wholesale value of 
the existing vehicle can be determined through a 
number of internet websites that make this information 
available free-of-charge. The CE should advise the 
claimant of the source of their information, once the 
wholesale value of the claimant’s current vehicle has 
been determined.

(f)  Sales Tax: State sales tax should be included in 
the cost of obtaining a replacement vehicle.

(g)  Equipment that is medically necessary for the 
accepted condition should be factory-installed 
whenever possible.



(10) Maintenance Costs.  The CE authorizes necessary 
maintenance on the specialized equipment in a modified 
vehicle, whether installed in a new or used vehicle.

a)   Replacement cost of the specialized equipment, 
due to normal wear and tear, may be considered as 
well.  Other parts of the vehicle will be maintained 
at the owner’s expense, even if the vehicle purchase 
was reimbursed by DEEOIC.

(b)  Replacement of the vehicle, and all authorized 
equipment, can be considered if the claimant can 
establish that the age, mileage, and condition of the 
vehicle warrant such replacement.  Any residual value 
remaining in the vehicle to be replaced would be 
applied as a credit toward the cost of a replacement 
vehicle.

(11) Proof of Insurance.  The claimant is required to 
obtain adequate insurance and to maintain current 
registration of the vehicle in the state of residence.  
Claimants are required to carry comprehensive (fire, theft, 
vandalism, etc.) and collision insurance on any vehicle for 
which DEEOIC has authorized reimbursement, unless the fair 
market value of the vehicle and its equipment is less than 
$2,500.  The claimant may select the deductible of the 
insurance policy but will be responsible for any such 
deductible should an accident occur.

(12) Vehicle No Longer Needed.  When the claimant no longer 
needs the vehicle, DEEOIC is entitled to recover the fair 
market value of the modified vehicle, less any percentage 
contribution the claimant made to the overall purchase 
price of the vehicle and its modifications.  If the fair 
market value of the modified vehicle is less than $5,000, 
no reimbursement will be due DEEOIC.

(a)  Example 1.  The claimant owns a $10,000 vehicle 
that is not suitable for modification.  The purchase 
price of a suitable replacement vehicle is $30,000. 
The claimant contributes $10,000 toward the purchase 
of the new $30,000 vehicle, as this represents the 
value of the vehicle he or she owned, which is being 
replaced. DEEOIC then pays an additional $20,000 in 
reimbursement toward the purchase price of the 
modified vehicle.

(b)  Example 2.  The claimant has a $30,000 vehicle, 
for which he or she has contributed one-third of the 
purchase price. At the time of sale, the claimant 
would be entitled to one-third of the proceeds and 
DEEOIC would recover two-thirds. However, if at the 
time of sale, the fair market value was determined to 



be $4,995 (less than $5000); the DEEOIC would recover 
zero dollars.

8.   Housing Modifications.  This section provides clarification with 
regard to the evidence needed to approve housing modifications, as 
well as procedural guidance with regard to the process for review, 
development, and authorization of housing modifications.

a.   Modifications must be prescribed by a treating physician whose 
medical specialty qualifies him or her to offer a medical opinion on 
the specific architectural needs of a medically disabled person.  
Modifications must be in conformity with applicable building codes 
and must conform to the standard of décor that existed prior to the 
disability.

(1)  Modifications to Owned Property.  Modifications to a 
house must be consistent with the claimant’s pre-injury 
standard of living and should approximate that standard 
insofar as practical, with respect to the quality of 
construction materials and workmanship.

(a)  Modifications may include certain additions where 
warranted.  For example, if a ground-floor recreation 
room is converted to a bedroom, to accommodate a 
wheelchair-bound individual, and if no ground-floor 
bathroom facilities exist, then the addition of a 
bathroom on the ground floor could be approved. 
Similarly, if there is no suitable space for 
conversion to a bedroom on the ground floor, then the 
addition of a bedroom on the ground floor could be 
approved, if no other reasonable alternative exists.

(b)  Modifications may include certain accessories.  
The addition of appliances such as air conditioning or 
air filtration equipment can be considered, if found 
to be medically necessary for the relief of certain 
accepted medical conditions.

For example, if the claimant suffers from respiratory 
or cardiac conditions that have been accepted, his or 
her physician may order that the claimant  be kept in 
an air conditioned environment, in which case the 
expense for these modifications would be allowed.

(c)  Maintenance expenses. The CE approves maintenance 
expenses for equipment furnished to the claimant, as 
well as replacement costs after normal wear and tear.

(d)  The Government is entitled to reimbursement for 
the value of any special equipment that can be removed 
and sold separately, when no longer needed by the 
claimant.  Reimbursement shall also be owed for any 
increase in overall value of the property resulting 
from permanently installed special equipment, or for 



any architectural modifications of a permanent nature, 
that improve the value of the property.

The value of such permanent equipment or modifications 
may be determined in any reasonable, equitable manner, 
such as written estimates from real estate sources, or 
by comparing the recent sales prices of similar houses 
without the special equipment.  No reimbursement to 
the claimant should be considered for any reduction in 
the value of the property resulting from modifications 
which may inconvenience prospective purchasers.

(2)  Modifications to Non-Owned Property.  Any 
modifications to property not owned by the claimant and his 
or her family are subject to approval by the landlord or 
owner.  This is in addition to the preceding guidelines 
established for owned property.  When presented with a 
request for modifications to non-owned property, the CE 
considers the following points:

(a)  Rental property may be subject to federal 
(Americans with Disabilities Act), state or local 
statutes that mandate barrier-free accessibility for 
persons with disabilities.  The claimant should 
discuss any change in housing needs with his or her 
landlord, who may be able to offer modifications or 
alternative accommodations better suited to the needs 
of the individual.

(b)  If the landlord is unable or unwilling to pay for 
modifications, or offer other suitable accommodations, 
approval must still be obtained from the landlord 
prior to making any changes or alternations to the 
non-owned property.  Any such changes must be made at 
the claimant’s expense, and are subject to review and 
approval by DEEOIC, prior to any reimbursement.

(c)  If the landlord/owner will not permit 
modifications, or if the costs are excessive, and if 
suitable housing arrangements are available elsewhere, 
it may be more cost-effective to consider paying 
relocation expenses rather than paying for 
modifications at the current location.  If changing 
locations is the most cost-effective alternative, the 
CE may authorize a subsidy for any increase in rent, 
if warranted, in addition to the relocation expense. 
For example, if the claimant lives in an apartment 
with stairs, and is no longer able to climb stairs due 
to his or her accepted condition(s), DEEOIC would 
reimburse the claimant for the most nearly comparable 
apartment available that offers an elevator and any 
other accommodations required to fulfill the 



claimant’s medical needs arising from the claimant’s 
accepted condition(s).

(d)  The Government is entitled to reimbursement only 
for the value of special equipment that can be removed 
and sold separately, once the claimant no longer needs 
that equipment.  Improvements or modifications, and 
any increase in property value resulting from such 
changes, accrue to the benefit of the owner.

(3)  Proposals.  If the CE determines that the claimant is 
eligible for housing modifications, the CE asks the 
claimant to submit a detailed written proposal for review 
and consideration.

The CE advises the claimant that the proposed housing 
modifications should be of a quality and finish consistent 
with his or her present residence, not superior to it.  
Further, the claimant should be cautioned that structural 
modifications must not compromise the integrity of the 
existing structure.

While the choice of modifications remains with the 
claimant, the CE does not authorize payment for any 
modifications that are structurally unsound.

Modifications will be no more expensive than necessary to 
accomplish the required purpose. For example, when 
remodeling a bathroom, it may be feasible to re-install an 
existing sink at wheelchair height, for less than the cost 
of discarding the sink and buying a new one.

Conversely, modifications must be in keeping with the 
standard of the décor of the current or pre-illness 
accommodations. For example, if the claimant’s dwelling 
(owned or rented) requires that a sink or commode be 
changed for handicap accessibility, and if it is necessary 
to tear out and replace tile, then the tile in the entire 
bathroom or kitchen may have to be replaced with similar 
quality tile in order to maintain the architectural décor 
of the room.

Proposals must include the following information:

(a)  A medical report detailing the physical 
limitations for which the requested modifications are 
necessary.  This report should be prepared by a 
physician who is a recognized authority in the 
appropriate medical specialty.  Reports from physical 
or occupational therapists may also be helpful in 
determining the nature of the modifications required.

(b)  An itemization of all modifications proposed.  
Where substantial modifications are required, the 
detailed changes should be recommended by a medical or 



rehabilitation professional familiar with the needs of 
the disabled.

(c)  If the claimant lives in a rented or non-owned 
premise, a written statement from the landlord/owner 
must be obtained, approving and authorizing the 
specific plans and proposed modifications.

(d)  The CE reviews the itemized proposal and 
determines if the specified modifications are 
warranted.  If the CE identifies technical issues 
regarding implementation, the CE develops the issue 
further to identify alternate solutions.

b.   Fees and Bids.

(1)  Reasonable fees may be paid for the medical or 
rehabilitation professional’s visit to the site, and for 
the preparation of the detailed report.  The same applies 
to any architectural drawings that are required for 
significant structural changes.

(2)  No fee will be paid for attorneys or similar 
representatives engaged by the claimant to assist with the 
proposal.  Any fee charged by an Approved Representative 
remains the claimant’s obligation.

(3)  Two or more bids must be obtained by the CE for the 
proposed changes from licensed and/or certified 
contractors.  These bids must be for exactly the same 
modifications so that a true comparison of the competitive 
bids can be obtained.

(a)  If construction work is required, the bids 
obtained must be for binding estimates of the cost.  
No fees will be paid for the bids or estimates.

(b)  If special accessories or devices are required, 
the CE stipulates that the price quoted by the vendor 
includes any necessary installation.

(4)  The CE reviews the bids and selects the one which 
combines any acceptable alternative means of achieving the 
desired results with the lowest cost, unless there is a 
sound reason for a higher-cost alternative, such as 
increased durability.

(5)  Approval.  If upon review of the evidence the CE 
approves the request, the CE writes a detailed letter 
decision to the claimant advising of the approval.

(6)  Notifying the BPA.  Once the CE sends the letter of 
approval to the claimant, the CE prepares an email to the 
FO. In the email, the CE advises the FO of the approval, 
citing the homegrown code (e.g. HSMDF) for housing 
modifications and the amount approved.  The fiscal officer 



communicates this approval to DEEOIC’s BPA.

(7)  Additional Information.  If the CE determines that 
additional information is necessary, the CE sends a letter 
to the claimant requesting additional documentation that is 
necessary to continue with the review process.

(8)  Follow-up.  If the claimant does not respond to the 
development letter, or if he or she fails to provide 
sufficient documentation to support the request, after 
considering all relevant evidence, the CE issues a detailed 
letter decision informing the claimant of the denial. The 
CE also informs DEEOIC’s BPA through the FO of this 
denial.  The letter-decision must include a sentence at the 
end with language as follows

If you disagree with this decision and wish to request a formal 
decision, please immediately advise this office, in writing, that you 
wish to have a Recommended Decision issued in this case, providing 
you with your rights of action.

(10) Recommended Decision.  If the claimant requests a recommended 
decision, the CE proceeds with a recommended decision.

9.   Health Facility Membership/Spa Membership.  This section 
describes procedures to be followed when a claimant requests 
authorization for reimbursement of fees to join a commercial health 
club or spa.

a.   Authorization.  Membership in a health club or exercise 
facility, or treatment at a spa, may be authorized when recommended 
by the treating physician as likely to treat the effects, cure or 
give relief from a covered illness. All requests for reimbursement of 
health facility and spa fees require prior authorization from the CE.

In all cases where such membership is requested, the CE determines 
whether the membership is likely to be effective and cost-efficient.

b.   Payment.  Whenever a request for payment of health club/spa 
membership is received, the CE obtains the following information:

(1)  Information from Physician.  The CE obtains the 
following information from the treating physician:

(a)  A description of the specific therapy and or 
exercise routine needed to address the effects of the 
covered illness, including the frequency with which 
the exercises should be performed.

(b)  The anticipated duration of the recommended 
regimen (i.e. weeks, months, etc.).

(c)  An opinion as to the actual/anticipated 
effectiveness of the regimen, treatment, goals 
attained/sought, and frequency of examinations to 
assess the continuing need for the regimen.



(d)  A description/list of the specific equipment and 
or facilities needed to safely perform the regimen.

(e)  The nature and extent of supervision, if any, 
required for the safety of the claimant while 
performing the exercises.

(f)  An opinion stating whether exercise can be 
performed at home, as part of a home exercise program, 
or a recommendation as to what kind of public or 
commercial facility could provide the prescribed 
exercise routine.

(2)  Information from Claimant.  In addition, the CE 
obtains the following information from the claimant:

(a)  The full name, address, and distance from the 
claimant’s home or work location, of any public 
facilities (no membership required) and those 
commercial facilities (membership required) able to 
accommodate the prescribed regimen.

(b)  If applicable, the specific reason(s) membership 
in a commercial health club/spa is required when 
public facilities are available, and or where the 
doctor indicates the regimen can be performed at home.

(c)  A signed statement from the health club/spa 
manager stating that the club/spa can fully provide 
the exercise regimen prescribed by the treating 
physician, and a breakdown of the fees and charges for 
various membership options and terms.  The statement 
should describe all facilities, services, and special 
charges not included in the membership fee.

c.   Approval.

(1)  For all requests, if upon review of the evidence the 
CE approves the request, CE must write a letter to the 
claimant advising of the approval.  The letter must include 
the following:

(a)  The date the DO received the request.

(b)  The period of time which the approval will cover.

(c)  The amount approved (i.e. monthly or annual fee, 
etc.).

(d)  The type of membership approved.

(e)  Two copies of a blank OWCP-957  

(2)  Notifying the BPA.  Once the CE sends the letter of 
approval to the claimant, the CE prepares an email to the 
FO. In the email, the CE advises the FO of the specific 
services being approved, citing the homegrown code (i.e. 



GYMME) and the amount to be reimbursed.  The FO  
communicates this approval to DEEOIC’s BPA.

d.   Additional Information.  If the CE determines that additional 
information is necessary, the CE sends a letter to the claimant (with 
a copy to the treating physician) requesting additional documentation 
that is necessary to continue with the review process. In the letter, 
the CE provides 30 days for receipt of the requested information.

e.   Follow-up.  If the claimant does not respond to the development 
letter, or if he or she fails to provide sufficient documentation to 
support the request, after considering all relevant evidence, the CE 
issues a detailed letter decision informing the claimant of the 
denial. The CE also informs DEEOIC’s BPA through the FO of this 
denial.  The letter-decision must include a sentence at the end with 
language as follows:

If you disagree with this decision and wish to request a formal 
decision, please immediately advise this office, in writing, that you 
wish to have a Recommended Decision issued in this case, providing 
you with your rights of action.

f.   Recommended Decision.  If the claimant requests a recommended 
decision, the CE proceeds with a recommended decision.

g.   Reimbursement Request.  If a request for reimbursement of a 
health facility membership or spa membership, not previously 
approved, is submitted for payment to DEEOIC’s BPA, the DEEOIC’s BPA 
communicates this to the DO through the FO, and waits for approval 
from the CE.

h.   Period of Service.  Health facility membership may be authorized 
for up to twelve months. Recertification is required for any period 
of time beyond twelve months.

10.  Medical Alert Systems.  This section describes procedures to be 
followed when a claimant requests authorization for medical alert 
system.

a.   Definition.  A Medical Alert system is an electronic device 
connected to a telephone line. In an emergency, the system can be 
activated by either pushing a small button on a pendant or pressing 
the help button on the console unit. When the device is activated, a 
person from the 24 hour central monitoring station answers the call, 
speaks to the claimant via the console unit, assesses the need for 
help, and takes appropriate action. A medical communication system 
qualifies as a Medical Alert system if it includes the following 
requirements:

(1)  An in-home medical communications transceiver;

(2)  A remote, portable activator (Personal Pendant, etc.);

(3)  A central monitoring station staffed by trained 
attendants 24 hours a day, seven days a week (optional).



b.   Authorization.  All requests for medical alert systems require 
prior authorization from the CE. A request for a medical alert system 
must be documented with a letter of medical necessity from the 
treating physician, linked to the accepted condition, which includes 
a statement that the claimant has an acute or chronic condition which 
can require urgent or emergency care.

(1)  Period of Service.  The CE may authorize the medical 
alert system for up to twelve months at a time. The need 
for such equipment should be recertified by the prescribing 
physician prior to the expiration of the authorization 
period.

(2)  Billing.  Systems that require a one-time connection 
fee and monthly monitoring fee may be approved, based on 
the claimant’s needs and the medical justification.  The 
equipment provided is leased and must be returned when no 
longer needed to avoid further charges.  DEEOIC is not 
responsible for any additional charges incurred for failure 
to return equipment or failure to timely return the 
equipment in a timely manner.

c.   Approval.

(1)  For all requests, if upon review of the evidence the 
CE approves the request, the CE writes a letter to the 
claimant advising of the approval. The letter includes the 
following:

(a)  The date the DO received the request;

(b)  The period of time which the approval will cover;

(c)  The amount approved.

(2)  Notifying the BPA.  Once the CE sends the letter of 
approval to the claimant, the CE prepares an email to the 
FO. In the email, the CE advises the FO of the approval, 
citing the HCPS code for a medical alert system and the 
amount approved.  The fiscal officer communicates this 
approval to DEEOIC’s BPA.

d.   Additional Information.  If the CE determines that additional 
information is necessary, the CE sends a letter to the claimant (with 
a copy to the treating physician) requesting specific documentation 
that is necessary to continue with the approval process. In the 
letter, the CE provides 30 days for receipt of the requested 
information.

e.   Follow-up.  If the claimant does not respond to the development 
letter, or if he or she fails to provide sufficient medical 
documentation to support the request, the POC CE sends a detailed 
letter decision to the claimant. The CE also informs DEEOIC’s BPA 
through the FO of this denial.  The letter decision must include a 
sentence at the end with language as follows:



If you disagree with this decision and wish to request a formal 
decision, please immediately advise this office, in writing, that you 
wish to have a Recommended Decision issued in this case, providing 
you with your rights of action.

f.   Recommended Decision.  If the claimant requests a recommended 
decision, the CE proceeds with a recommended decision.

g.   Reimbursement Request.  If a request for reimbursement of a 
medical alert system not previously approved is submitted for payment 
to DEEOIC’s BPA, the DEEOIC BPA communicates this to the DO through 
the FO, and awaits approval from the CE.

11.  Medical Expense Reimbursement for Extended Travel.  This section 
describes procedures to be followed for authorizing medical travel 
requests over 200 miles round trip, and the process for approving 
claims for reimbursement, regardless of whether the claimant obtained 
prior approval for the trip.

a.   Travel Claims.  All claims for travel reimbursement must be sent 
to DEEOIC’s BPA.  Should the CE receive a reimbursement request 
directly from the claimant for an authorized trip, the CE forwards it 
immediately to DEEOIC’s BPA to begin the reimbursement process. In 
the event the CE receives a claim for travel reimbursement that was 
not approved in advance, the CE immediately forwards the claim to the 
DEEOIC’s BPA, and concurrently begins the process of approving or 
denying the trip.  This ensures that all claims are adjudicated 
promptly and are properly recorded and tracked by DEEOIC’s BPA, 
throughout the reimbursement process.

b.   Authorization.  DEEOIC requires pre-authorization for 
reimbursement of transportation, lodging, meals, and incidental 
expenses incurred when a claimant travels in excess of 200 miles 
round trip for medical care of an approved condition.  DEEOIC’s BPA 
processes reimbursement claims for claimant travel without pre-
authorization when travel is less than 200 miles round trip.

c.   Processing.  DEEOIC’s BPA processes reimbursement claims in 
accordance with GSA travel guidelines. Per diem rates for overnight 
stay and mileage reimbursement rates are published on GSA’s website, 
and air fare reimbursement is based on actual ticket cost up to the 
amount of a refundable coach ticket (Y-Class airfare).

d.   Approval.  Upon acceptance of a medical condition, the claimant 
receives a medical benefits package from the DEEOIC that includes 
instructions on how to submit a written request for prior approval of 
medical travel when such extended travel (over 200 miles round trip) 
is required. Despite these instructions, it is not uncommon for 
claimants to submit their request for reimbursement after a trip has 
been completed, and without having obtained prior approval.

e.   Travel Exceeding 200 Miles.  Medical expense reimbursement for 
travel exceeding 200 miles round trip must be authorized by the CE.  
Claims that are submitted to DEEOIC’s BPA, for reimbursement of 



travel expenses arising from medical travel in excess of 200 miles 
roundtrip, will not be processed for payment unless authorization has 
been provided by the district office.

(1)  Requests.  Upon receipt of a travel authorization 
request from the claimant, the claims examiner (CE) takes 
immediate action to ensure that the request meets one basic 
requirement: that the medical treatment or service is for 
the claimant’s approved medical condition(s).  The medical 
provider’s enrollment in the DEEOIC program is not a 
prerequisite to approving medical travel if the claimant 
chooses to receive medical services from a non-enrolled 
provider.

 

(2)  Companion.  If the travel request involves 
authorization for a companion to accompany the claimant, 
the claimant must provide medical justification from a 
physician. That justification must be in written form, 
relating the treatment to the accepted condition and 
rationalizing the need for the companion.  If the doctor 
confirms that a companion is medically necessary, and 
provides satisfactory rationale, then the CE may approve 
companion travel. In the alternative, the CE can authorize 
the claimant to stay overnight in a hospital or medical 
facility, and can approve payment for a nurse or home 
health aide if a companion is not available. The CE must 
use discretion when authorizing such requests and may 
approve one of the above alternatives when there is a 
definite medical need, accompanied by written justification 
from the physician.

(3)  Mode of Travel.  The claimant is allowed to specify 
his/her desired mode of travel.  It is the CE’s role to 
authorize the desired mode of travel for the time period(s) 
requested.  When a request is received from the claimant 
that does not identify the mode of transportation, the CE 
contacts the claimant by telephone and assists in 
determining the desired mode of travel.  (Resource Center 
staff may be assist in this process.)

f.   Approval.  Once the basic requirements for travel over 200 miles 
are met, as outlined above, the CE prepares and sends the claimant a 
travel authorization letter following the guidelines below. The CE 
may approve an individual trip, or any number of trips within a 
specified date range, all in one letter to the claimant. Once an 
initial authorization letter has been sent, future visits to the same 
doctor or facility may be approved by telephone, and confirmed by a 
follow-up letter.

g.   Authorization Letter.  The authorization letter delineates the 
specifics of the trip being authorized, based upon the mode of travel 



the claimant has selected. In the travel authorization letter, the CE 
advises the claimant that travel costs are reimbursable only to the 
extent that the travel is related to obtaining medical treatment. In 
the letter CE also invites the claimant to contact the nearest 
Resource Center for assistance prior to or upon completing any trip 
and to complete Form OWCP-957, Request for Reimbursement, in 
accordance with the information and conditions as outlined in Exhibit 
6.  

h.   Adjudication.  When adjudicating claims submitted after the trip 
has been completed, but for which prior approval was not obtained, 
the CE follows the same steps as for pre-authorized trips, to the 
point of sending an authorization package. At that point the CE sends 
only the authorization (or denial) letter to the claimant, not an 
entire authorization package.

i.   Denials.  If a travel request is denied (either before or after 
a trip), the CE notifies the claimant in writing, detailing the 
reason(s) for the denial.  The CE’s unit supervisor must provide 
sign-off for all denials of claimant travel before the denial letter 
is sent to the claimant.  The following wording is included in the 
denial letter: “This is the final Program decision on your request 
for approval of travel expense reimbursement. If you disagree with 
this decision and wish to request a formal decision, please 
immediately advise this office, in writing, that you wish to have a 
Recommended Decision issued in this case, providing you with your 
rights of action.”

j.   Recommended Decision.  If the claimant requests a recommended 
decision, the CE proceeds with a recommended decision.

k.   Notifying the BPA.  In conjunction with sending the claimant an 
approval or denial of a travel request, the CE conveys his/her 
decision to DEEOIC’s BPA via the office’s Fiscal Officer (FO), who is 
the point of contact with DEEOIC’s BPA for such issues.  The CE 
prepares an email to the FO, who in turn generates an electronic 
thread to the BPA.  In the email the CE provides the information 
specified below.  The CE must also enter this information into the 
case notes field of ECMS (Select the note type of “T” for Travel 
Authorization):

(1)  Approved dates for a single trip or in the 
alternative, a date range and number of trips authorized 
within that time frame.

(2)  Approved mode of transportation

(3)  Starting point and destination, e.g., claimant address 
and provider address (city & state at a minimum).

(4)  Authorization for rental car reimbursement, if 
appropriate.

(5)  Companion travel if approved.



l.   Approval Package.  The approval package must include the 
following:

(1)  Two copies of the detailed authorization letter.

(2)  Two copies of a blank OWCP-957.

(3)  A prepaid express mail envelope, addressed to 
DEEOIC’s BPA, for the claimant’s use.

m.   Prompt Pay.  DEEOIC’s BPA promptly pays any approved claims 
directly to the claimant, not to any other party. However, if the 
claimant completes the form in error or neglects to submit the proper 
information, DEEOIC’s BPA attempts to resolve the issue by accessing 
the authorization letter or the pre-approval notification (thread) 
from the FO. If DEEOIC’s BPA is unable to issue payment based on 
information provided in one of these two sources, DEEOIC’s BPA 
contacts the FO, requesting clarification and/or assistance.

 

n.   DO Review.  The FO and responsible CE take immediate action to 
review the claim as submitted, contact the claimant when appropriate, 
make a determination as to the correct amount of reimbursement or 
denial, and send an authorization notification or correction 
(electronic thread) back to DEEOIC’s BPA.

o.   District office CEs and FOs responsible for travel authorization 
processing must keep management apprised of issues impacting prompt 
and accurate processing of travel authorizations and reimbursements.  
Claims staff should be especially vigilant to identify any real or 
perceived problems with the processing interfaces between and among 
the district office, the Resource Center and DEEOIC’s BPA.

Problems must be elevated (reported via email) immediately to the 
National Office to the attention of the Branch Chief for Policy, with 
a copy of the notification to the Branch Chief for the Branch of ADP 
Systems (responsible for oversight of DEEOIC’s BPA).

Exhibit 1: Sample Initial Medical Development Letter

Exhibit 2: Sample Follow-up Development Letter

Exhibit 3: Sample Authorization Letter

Exhibit 4: Billing Codes

Exhibit 5: Sample Recommended Decision to Deny Home Health Care

Exhibit 6: Sample Travel Authorization Letter
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1.   Purpose and Scope. This chapter describes procedures to 
determine if a claimant is eligible to receive Part B benefits 
because of a lawsuit filed against a beryllium vendor or atomic 
weapons employer due to the “election of remedies” provision of the 
EEOICPA. It also describes procedures for offsetting (reducing) 
EEOICPA benefits if the claimant is eligible to receive EEOICPA 
benefits but received settlement from a lawsuit for injuries 
resulting from exposure to the same toxic substance for which EEOICPA 
benefits are payable. 

2.   Authority. 42 U.S.C. § 7385 requires the offset for certain 
EEOICPA payments.  42 U.S.C. § 7385d requires the election of 
remedies for Part B beryllium vendor and atomic weapons employer 
employees.

3.   Signed Response Regarding Lawsuit, State Workers’ Compensation 
Claim and Fraud.  Before a claim can be accepted under the Act, the 
claimant must provide a signed response (affidavit) reporting whether 
a lawsuit had been filed for exposure to the same toxic substance for 
which EEOICPA benefits are payable, or whether a state workers’ 
compensation (SWC) claim had been filed for the same medical 
condition(s), or whether the claimant has ever pled guilty to or been 
convicted of fraud in connection with an application for or receipt 
of any federal or state workers’ compensation. This signed response 
must be obtained regardless of the information contained on the forms 



EE-1 or EE-2 related to these three questions. 

a.   The CE may call the claimant to get an initial verbal response 
to the three questions. If the claimant confirms verbally or submits 
a signed response that he/she has not filed a lawsuit, SWC  claim, or 
pled guilty to or been convicted of fraud, the CE may proceed with 
issuance of the Recommended Decision (RD).  

Since a signed response from the claimant must be included in the 
case file before issuance of the Final Decision (FD), the CE follows 
up with a development letter requesting the signed response from each 
claimant before transferring the case to the Final Adjudication 
Branch (FAB). The development letter must be claim specific and 
clearly note that by signing the written response, the claimant 
agrees to report any changes to the information provided in the 
response, immediately, to DEEOIC. The CE also advises the claimant 
that failure to submit a signed response will result in 
administrative closure of the claim.

b.   If the CE is unable to obtain a verbal response from the 
claimant or the claimant responds affirmatively to any one of the 
questions, or evidence in the case file indicates that a lawsuit, SWC 
claim or fraud was filed or committed, the CE cannot issue a RD 
without further development and clarification. The CE may consider 
administrative closure of the claim if the claimant is not responsive 
to the development request for clarification but only as a last 
resort, and after at least two development letters. 

c.   It is the responsibility of the FAB to obtain this signed 
response if a RD is issued without receipt of the signed response 
(i.e. the CE only received verbal confirmation). The FAB makes every 
effort to obtain this signed response including calling the claimant 
and sending a follow up development letter. However, if the FAB is 
unable to obtain the signed response after 30 days from the FAB’s 
follow up development letter, the FAB remands the case to the 
district office for administrative closure of the claim. The FAB 
sends a letter advising the claimant of this course of action.

d.   If the case is with the FAB, and there is evidence in the case 
file of a lawsuit, a SWC claim, or fraud in connection with an 
application for or receipt of workers’ compensation that may impact 
the claimant’s EEOICPA benefits, further development must be 
undertaken. If the matter could be clarified by a telephone call, the 
FAB takes this action. If the matter requires extensive development, 
the case is to be remanded to the district office for further 
development. 

e.   By signing the written response, the claimant agrees to notify 
DEEOIC of any changes in the information provided in regards to the 
lawsuit/SWC/fraud statement. It is not necessary to request this 
information again unless there is a new exposure or illness 
(including consequential) being accepted under EEOICPA. For instance, 
if the claimant had submitted a written response for lung cancer and 



is now filing a claim for a consequential condition of bone cancer, a 
new written response regarding the bone cancer is required before 
this consequential condition may be accepted under the Act. 

4.   Developing for Lawsuit.  If the claimant reports, or the 
evidence indicates, that a lawsuit was filed (regardless of what 
type, what happened, when it was filed or who filed it), the CE 
develops for verification of the lawsuit and lawsuit payments 
received.    

a.   Contact with Claimant. The CE confirms with the claimant as to 
whether a lawsuit was filed and requests documents related to the 
lawsuit if one was filed. The CE requests copies of any complaint, 
settlement document, award from a judge/jury, and settlement sheet 
from the legal proceeding. If the claimant states that he or she is 
not legally permitted to disclose the information, it may be possible 
to persuade him or her to do so based on the Privacy Act protections 
in place for claims filed under the EEOICPA.

b.   Contact with Attorney/Law Firm. The CE advises the claimant to 
contact the attorney who filed the lawsuit to obtain copies of 
required documents if the claimant does not have them. If the 
claimant is elderly or he or she is confused as to the type of 
documents that are required, the CE may need to directly contact the 
attorney. If the attorney considers the release on the bottom of Form 
EE-1 or Form EE-2 to be legally insufficient to authorize the release 
of the required document, the CE requests a separate written release 
from the claimant. If the attorney is no longer with the law firm, 
the CE attempts to find out who in the law firm inherited the 
attorney’s clients, or where the records are stored.

c.   Information from Other Sources.  If information is not available 
from the claimant or the law firm, the CE attempts to obtain it from 
other sources.  Some information can be obtained from the court where 
the matter was litigated, such as the complaint, judge or jury award 
(if any), and pertinent court orders.

d.   Initial Development Letter. The CE follows up with a development 
letter to the claimant explaining the need for the lawsuit documents 
and requesting a response within 30 days.  The CE requests documents 
as noted in paragraph 4a. The letter indicates that failure to comply 
with the request may result in an administrative closure of the 
claim. 

e.   No Response.  If there is no response to the initial development 
letter after 30 days, the CE sends a second development letter. The 
second development letter informs the claimant that the requested 
information must be submitted before the claim can be fully 
adjudicated, and the claim will be administratively closed if no 
response is received.

f.   Administrative Closure. The CE may administratively close the 
file after two development letters are sent, if no response is 



received from the claimant and the CE is unable to obtain the lawsuit 
documents from other sources.  

5.   Evaluating Lawsuit Documents.  Once the CE has obtained the 
necessary documents regarding the lawsuit, he or she must review them 
to see what impact, if any, the lawsuit will have on the claim.

a.   Complaint.  A complaint is a legal document in which the 
plaintiff alleges that certain events took place involving exposures 
to toxic substances and that those events were the fault of the 
defendant(s).  The complaint asks for certain remedies (payment for 
the resulting medical condition).  From the complaint, the CE can 
discern the reason why the plaintiff filed the lawsuit, the identity 
of the plaintiff, the identity of the defendant and the date the 
lawsuit was filed.

(1)  The CE determines if the alleged exposures raised by 
the plaintiff were the same as the exposures for which 
EEOICPA benefits are claimed.  There may be some exposures 
alleged by the plaintiff in the complaint that are not 
exposures for which EEOICPA benefits can be paid (non-
employment exposures). 

(2)  The CE must thoroughly understand the basis for the 
lawsuit (e.g., whether the plaintiff alleged that he or she 
was exposed as a worker rather than just as an individual 
who lived in a particular locale).

(3)  The CE also determines the identities of the parties 
to the lawsuit.  To do so, the CE may need to inquire 
whether any later amended complaints were also filed.

b.   Settlement Sheet.  A settlement sheet is basically a billing 
document.  It lists the amounts received from a defendant and 
attorney fees and other costs that are being charged against those 
amounts.  However, there may not be a document entitled “Settlement 
Sheet.”  Instead, a CE may receive a document that simply lists the 
name of each defendant and the amount that the defendant paid to 
settle the suit.  The CE needs to be able to determine how much the 
plaintiff/claimant actually received.

When a settlement sheet lists the amount of the “costs” of bringing 
the lawsuit (not the attorney fees that are being charged), the CE 
must insist on an itemized list of costs, if they are not already 
itemized on the settlement sheet. If the legal costs are not 
itemized, the CE may not deduct the legal costs in calculating the 
amount of offset.

c.   Court Orders.  If the lawsuit was not settled, the CE may be 
provided with an order of a judge, or a jury award, that states the 
amount that the defendant must pay to the plaintiff and the reason 
for payment of that amount.

d.   Bankruptcy. If a claimant receives a settlement in a bankruptcy 
proceeding, such settlement is treated like any other settlement for 



purposes of the offset. The CE requests the settlement sheet from the 
claimant's attorney, as outlined above

6.   Election of Remedies, Part B. Depending on the circumstances of 
the lawsuit and the Part B claim, the claimant may no longer be 
eligible for EEOICPA Part B benefits based on the “election of 
remedies” provision under the Act. The election of remedies provision 
does not apply to Part E benefits. Different scenarios are discussed 
below:

a.   Lawsuit against Atomics Weapons Employer (AWE) or Beryllium 
Vendor.  The “election of remedies” provision applies only to Part B 
claimants who have filed a lawsuit against either an AWE or a 
beryllium vendor.  To determine if this provision applies to a Part B 
claim involving a lawsuit, the CE must determine if the otherwise 
eligible claimant was the same person who filed the lawsuit, if the 
lawsuit was against an AWE or a beryllium vendor, and if the lawsuit 
was for employment-related exposure to either radiation or beryllium. 
If the answer to all three of these questions is yes, further 
development is required, based on the date that the lawsuit was 
filed.

b.   Lawsuits Filed Before October 30, 2000, Terminated Prior to 
December 28, 2001.  For lawsuits in this category, “terminated” means 
that the lawsuit was concluded in any way:  the parties settled, 
after which the suit was dismissed by the judge; the claimant won the 
case; or even that the claimant lost the case (judgment was granted 
for the defendants). This meaning of “terminated” applies to this 
time period only. The CE must look for proof that the matter has been 
resolved, regardless of the outcome. If the CE finds that the matter 
was terminated before December 28, 2001, the claimant is not 
disqualified from receiving any Part B benefits. The CE must include 
a finding in the recommended decision that the lawsuit did not cause 
the claimant to be disqualified.

c.   Lawsuits Filed Before October 30, 2000, Still Pending as of 
December 28, 2001. For lawsuits in this category, the CE will need to 
determine if the claimant dismissed all claims in the suit that arose 
out of the same employment-related exposure to either beryllium or 
radiation that is the basis for the Part B claim by December 31, 
2003. 

Unlike the situation discussed on paragraph 6b, the suit must be 
dismissed, rather than merely terminated.  That means that there must 
not be a final judgment in the suit for either the claimant or the 
defendant. If the suit was not dismissed by December 31, 2003 or if 
there is a final judgment in the suit, the claimant is not entitled 
to any Part B benefits.  

d.   Lawsuits Filed Between October 30, 2000 and December 28, 2001. 
For lawsuits in this category, the claimant will not be eligible to 
receive Part B benefits, if the claimant does not dismiss all claims 
in the suit that arose out of the same employment-related exposure to 



either beryllium or radiation that is the basis for the Part B claim 
by the later of April 30, 2003, or the date that is 30 months after 
the date the claimant either received a radiation dose reconstruction 
from National Institute for Occupational Safety and Health (NIOSH) or 
a diagnosis of either beryllium sensitivity or chronic beryllium 
disease (CBD), depending on the occupational illness being claimed. 

e.   Lawsuits Filed after December 28, 2001.  For lawsuits in this 
category, the claimant will not be eligible for Part B benefits if a 
judgment is entered against the claimant (that is, the claimant loses 
the lawsuit). If the judgment is entered for the claimant (the 
claimant wins the lawsuit), the claimant is eligible for Part B 
benefits. 

If judgment has not been entered against the claimant, the claimant 
will not be eligible to receive Part B benefits, if the claimant does 
not dismiss all claims in the suit that arose out of the same 
employment-related exposure to either beryllium or radiation that is 
the basis for the Part B claim by the later of April 30, 2003, or the 
date that is 30 months after the date the claimant either received a 
radiation dose reconstruction from NIOSH  or a diagnosis of either 
beryllium sensitivity or CBD, depending on the occupational illness 
being claimed.

7.   Tort Offset, Parts B and/or E.  If the lawsuit has not adversely 
affected the claimant’s eligibility under Part B due to election of 
remedies, an offset of the potential Part B and/or E award may still 
be needed. EEOICPA benefits are only offset if the basis for the 
lawsuit and the payable EEOICPA claim are due to injuries from 
exposure to the same toxic substance. For example, if the claimant 
filed a lawsuit for lung cancer based on exposure to asbestos and the 
Part E claim that is payable is also based on lung cancer due to 
exposure to asbestos, offset is required. As long as there is one 
exposure that would be compensable, offset is required even if the 
lawsuit or EEOICPA claim is based on several other different 
exposures. 

a.   Exceptions: There are several exceptions to the offset 
requirement.

(1)  If the lawsuit alleges exposure that is clearly 
outside the time frame and/or location of exposure awarded 
under EEOICPA or if the lawsuit and EEOICPA claim are based 
on exposure to two different toxic substances, offset is 
not required. For example, if the EEOICPA claim is based on 
radiation exposure from 1952 to 1962 but the lawsuit is 
based on radiation exposure beginning in 1965, offset is 
not required.

(2) If the lawsuit alleges non employment exposures, offset 
is not required (nor is there an election of remedies 
requirement). For example, if a claimant alleges in a 
lawsuit that he was exposed to radiation because he lived 



in proximity to a facility that produced radiation, not 
because he was exposed to radiation while working in a 
covered facility, offset is not required. 

(3)  If an employee and his or her spouse were both 
plaintiffs with causes of action in a lawsuit they brought 
together and they both signed releases to settle their 
case, but only the spouse received tort payment and the 
employee was alive at that time, no offset is required. 

8.   Pending Tort Settlement Payment. The requirement to offset 
EEOICPA benefits does not apply if the claimant has not received any 
payments from a lawsuit at the time of the EEOICPA payment. The CE 
does not defer issuing the Recommended Decision (RD) or the Final 
Decision (FD).  The RD or the FD is issued without offset since the 
claimant has not yet received tort payment.

However, if the claimant receives tort payment that requires EEOICPA 
benefits to be offset, at any time after issuing the RD or FD, but 
before the issuance of EEOICPA payment, the EEOICPA payment cannot be 
issued until the following actions are taken. 

a.   Tort Payment Pending at the District Office (DO).  If the tort 
payment is pending at the time of the RD, the CE issues the RD 
without an offset.  However, the CE states in the RD’s cover letter 
that if the claimant receives tort payment after the issuance of the 
RD, but before issuance of the FD, the claim will be remanded by the 
Final Adjudication Branch (FAB) for offset and a new RD.

b.   Tort Payment Pending at the FAB.  If the tort payment is pending 
at the time of the FD, the FAB Hearing Representative (HR) issues the 
FD without an offset.  However, the HR states in the FD’s cover 
letter that if the claimant receives tort payment after the issuance 
of the FD, but before issuance of the EEOICPA payment, the FD 
authorizing the payment will be vacated.

c.   Tort Payment Pending at the time of EEOICPA Payment.  Before 
issuing EEOICPA payment, the CE calls the claimant to verify that 
tort payment is still pending.  If the claimant receives tort payment 
after issuance of the FD, but before issuance of the EEOICPA payment, 
the DO forwards the claim to the National Office for a reopening.

9.   Required Tort Offset. After receipt of all relevant documents, 
the CE determines whether an offset is needed. If so, the CE 
completes the “EEOICPA Part B/E Benefits Offset Worksheet” (Exhibit 
1).

The Worksheet includes detailed instructions for computing the 
amounts that the CE uses to calculate the amount of any offset. After 
completing the Worksheet, the CE staples it to the inside left cover 
of the case file jacket. 

a.   Complaint. While the complaint must be obtained if the claimant 
disputes the necessity of the offset, the CE may proceed with the 
offset without the complaint if the claimant does not dispute that 



offset is necessary, and the CE has sufficient evidence to fill out 
the EEOICPA Part B/E Benefits Offset Worksheet. This step occurs 
after confirming that the election of remedies does not apply. 

b.   EEOICPA Benefits Greater than Offset.  If the amount of EEOICPA 
benefits to which the claimant is currently entitled is more than the 
offset, the balance due the claimant will be the amount appearing on 
Line 7b of the Worksheet.  This is the amount of EEOICPA benefits 
that must be referenced in the recommended decision (RD), along with 
an explanation of how this amount was calculated.

c.   EEOICPA Benefits Less than Offset.  If the amount of EEOICPA 
benefits currently payable is less than the offset, the amount of the 
“surplus” payment still to be offset will appear on Line 7c of the 
Worksheet.  All future EEOICPA benefit payments for the same 
exposure(s) that formed the basis for the lawsuit are subject to the 
offset to absorb a surplus. Since additional EEOICPA benefits must 
first become payable before a surplus payment can be absorbed, no 
further action to offset the surplus payment is required for a 
survivor’s Part B claim.

(1)  If a surplus payment is to be absorbed in an 
employee’s Part B claim, this must be noted in the RD, 
along with an explanation that DEEOIC will not pay medical 
benefits until the surplus is absorbed.

(2)  If a surplus is to be absorbed in an employee’s Part E 
claim, this same explanation must appear in the RD, plus an 
explanation that DEEOIC will also not pay any benefits for 
wage loss and/or impairment that may be due in the future 
until the surplus is absorbed.

(3)  If a surplus is to be absorbed in a survivor’s Part E 
claim and further monetary benefits may be payable based on 
the deceased employee’s calendar years of qualifying wage 
loss, this must be noted in the RD, along with an 
explanation that DEEOIC will absorb the remaining surplus 
out of those benefits if and when they become payable. 

d.   FAB Award Letter.  In situations involving a surplus, the FAB 
issues an award letter which accompanies the final decision and 
advises the claimant of the exact amount of the surplus. In the award 
letter, the FAB representative explains that the surplus will be 
absorbed out of medical benefits payable under EEOICPA (and lump-sum 
payments due in the future under Part E).  The FAB representative 
instructs the claimant to submit proof of payment of medical bills to 
the District Office (DO) until notice is received that the surplus 
has been absorbed, and to advise medical providers to submit proof of 
payment of medical bills to the DO during this time.

e.   ECMS Coding. Upon issuance of the final decision that concludes 
with a surplus, the FAB reviewer updates ECMS in the condition status 
field with the “O” (Offset) code for the affected medical 



condition(s) on the medical condition screen for the employee’s 
claim. The offset only applies to the employee’s claim, even in the 
event that the employee died prior to adjudication of the case, and 
the survivor is entitled to compensation. The “O” code is entered 
only for the medical condition(s) that derived from the same 
exposure(s) that formed the basis for the tort claim. During the time 
in which the “O” code remains in the medical condition status screen, 
the bill processing agent (BPA) denies medical bills related to the 
medical condition coded as “O” and generates explanations of benefits 
that the bills are not payable due to a surplus. Once the surplus is 
absorbed, the CE replaces the “O” code with “A” (Accepted) code. 

10.  Actions to Absorb Surplus. Each District Director appoints a 
qualified individual to serve as the point of contact (POC) to 
monitor surplus situations for both tort settlements and state 
workers’ compensation (SWC) benefits.  Tort settlement and SWC 
benefit surpluses are absorbed until the surplus is exhausted and 
EEOICPA benefit disbursement can commence.  The POC tabulates the 
amounts of proofs of payment, using the DEEOIC Offset Tracking 
Database, until they equal or exceed the surplus amount.

a.   While the surplus is being absorbed, the POC temporarily places 
the affected case file in a red jacket denoting that a surplus 
exists.  All case file contents are maintained in the red jacket 
throughout the process of surplus depletion.

b.   No further payments related to the same toxic exposure(s) that 
formed the basis for the lawsuit are made on any case file contained 
in a red jacket until such time the offset has been absorbed. Should 
an unpaid bill be submitted to the POC during the surplus period, it 
must be forwarded to the BPA so an explanation of benefits can be 
generated.

c.   During the time in which the surplus is being monitored for 
depletion, the POC continually tracks the offset using the DEEOIC 
Offset Tracking Database, which is accessible through the shared 
drive. Upon payment of impairment benefits, wage loss compensation, 
or proof of payment of medical bills, the POC enters the dollar 
amount being applied toward the offset into the appropriate field in 
the DEEOIC Offset Tracking Database, until such time the surplus has 
been absorbed.

d.   While medical benefits are not being paid because of a surplus 
that is being absorbed, the CE may find it necessary to obtain a 
second opinion examination, a referee examination, or a medical file 
review.  If so, DEEOIC pays the costs for these directed examinations 
or reviews and reimburses any reasonable expenses incurred by the 
employee, including medical travel expenses, without adding to the 
surplus.  Therefore, offset does not apply to any prior approval 
medical conditions in ECMS, coded with a medical condition type of 
“PA.” In such situations, the CE enters a comment into ECMS case 
notes authorizing the BPA to pay all bills related to the directed 



medical examination or medical file review.

In a case with a surplus, BPA creates a thread for all medical travel 
refund requests to the POC requesting authority to deny or proceed 
with payment. Medical travel expenses related to a directed medical 
examination must be approved for payment and are not subject to 
offset.

e.   Once the surplus is completely absorbed and EEOICPA benefits may 
commence, the POC removes the temporary red file jacket and returns 
the case contents to the original file jacket. Removal of the red 
file jacket signifies that future benefit payments may be made on the 
case. Once the surplus is absorbed, the CE also replaces the “O” in 
the condition status field in ECMS with “A” (Accepted) code. However, 
cases are not to be deleted from the DEEOIC Offset Tracking Database 
once the offset has been absorbed. 

f.   The POC sends a letter to the claimant that the surplus is 
absorbed. The letter provides the claimant with the address of the 
BPA and instructs him or her to submit all future unpaid medical 
bills to that address for processing. To avoid duplicate payment of 
medical bills that were applied toward the offset, BPA creates 
threads for all submitted medical bills with service dates prior to 
the date that condition status “O” was changed to “A” in ECMS. The CE 
reviews the threads and advises BPA if the medical bills can be paid 
by checking the DEEOIC Offset Tracking Database to determine if the 
medical bills were applied toward the offset.  

Exhibit 1: EEOICPA Parts B/E Benefits Offset Worksheet (with 
instructions)
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1.   Purpose and Scope.  This chapter describes procedures for 
coordinating Part E benefits with state workers’ compensation (SWC) 
benefits.  “Coordination of benefits” occurs when the compensation 
payable under Part E of the Act is reduced to reflect certain 
benefits previously received by the claimant under a SWC program for 
the same covered illness. 

2.   Authority.  42 U.S.C. § 7385s-11 requires the Office of Workers’ 
Compensation Programs (OWCP) to coordinate the Part E award(s) with 
the amount of certain benefits received from a SWC program for the 
same covered illness, after deducting the reasonable costs incurred 
by the claimant in obtaining those benefits.

3.   State Workers’ Compensation Benefits.  SWC programs are no fault 
systems designed to provide injured workers or survivors benefits for 
work-related injuries or illnesses without having to sue their 
employers.  SWC benefits may include payments for medical services, 
vocational services, cash payments to the injured worker for wage 
loss or reduction in earning capacity, as well as death and funeral 
benefits to the worker’s survivor(s). 

The laws creating these systems differ by state, but the cash 
benefits (whether for temporary total disability, temporary partial 
disability, permanent total disability, permanent partial disability, 
or death of a worker) are typically a calculated percentage of the 
injured worker’s weekly earnings for a set number of weeks.  SWC 
benefits can be administered directly by a state commission (as in 
Ohio).  Another method is to have a state board supervise or 
adjudicate disputed claims and enforce the required payments made by 
private parties such as employers or insurance companies.  Payments 
can be issued in a lump-sum award or settlement, on an ongoing basis 



(weekly or monthly), or a combination of both.

4.   When Coordination is Required.  Coordination of Part E benefits 
(there is no coordination of Part B benefits) is required only if the 
EEOICPA beneficiary received benefits through a SWC program for the 
same covered illness for which that same EEOICPA beneficiary is 
eligible to receive benefits under Part E. This means the CE first 
determines the employee/survivor’s eligibility to receive Part E 
benefits, then determines who the beneficiary of the SWC benefits was 
before determining whether coordination is required. For example, if 
the employee settles a SWC claim for asbestosis and the accepted 
covered illness for which the employee is entitled to Part E benefits 
is also asbestosis, coordination of the Part E award is required to 
reflect the amount of SWC benefits the employee has received. 

Similarly, in cases where the employee had filed a Part E claim but 
died before payment could be issued, Part E medical benefits through 
the date of employee’s death awarded to the survivor requires 
coordination if the employee had received SWC benefits for the same 
covered illness. Coordination of medical benefits is required in this 
case because the Part E medical benefits were based on the employee’s 
entitlement to Part E benefits and the same employee received SWC 
benefits for the same covered illness.

However, if the employee or the deceased employee’s estate 
(considered same as the employee) receives SWC benefits for 
asbestosis and the accepted covered illness for which the survivor is 
entitled to Part E benefits is also asbestosis, the CE will not 
consider this claim for coordination (unless that survivor also 
received some form of SWC benefits for asbestosis, such as death 
benefits). 

5.   Exceptions.  The following are exceptions to the coordination 
requirement. Review Exhibit 1 for additional scenarios and 
determination as to whether coordination is required. 

a.   Multiple illness(s).  If the claimant receives SWC benefits for 
a non-covered illness, or for both a covered and a non-covered 
illness arising out of and in the course of the same work-related 
exposure, the CE does not coordinate the Part E award.  

For example, if the claimant settles a SWC claim for asbestosis and 
silicosis arising out of the same exposure and the amounts are not 
apportioned between the two illnesses, and the accepted covered 
illness for which the claimant is entitled to Part E benefits is only 
asbestosis, coordination of the Part E benefits is not required.

b.   Covered illness. Because a “covered illness” is an illness 
resulting from exposure to a toxic substance, the same medical 
condition accepted by DEEOIC and a SWC program may not require 
coordination. For example, if the claimant settles a SWC claim for 
asbestosis in a non-DOE facility and is entitled to Part E benefits 
for asbestosis based on a separate and distinct exposure to asbestos 



at a DOE facility, coordination of the Part E benefits is not 
required because it is not the same covered illness (not resulting 
from the same toxic exposure). 

c.   Waivers.  DEEOIC may waive the requirement to coordinate Part E 
benefits with benefits paid under a SWC program, if it is determined 
that the administrative costs and burdens of coordinating Part E 
benefits in a particular case or class of cases justifies the 
waiver.  A waiver is automatically granted if the total amount of SWC 
benefits the claimant received is under $200.  

If a waiver is to be granted, the CE prepares a memo to the file, 
approved by the District Director, explaining that the requirement to 
coordinate the benefits is waived due to the dollar amount of the SWC 
benefits the claimant received.

d.   Medical or Vocational Benefits Only Claims.  Medical or 
vocational benefits paid by a SWC program do not require any 
coordination of benefits.  

6.   Signed Response Regarding SWC Claim, Lawsuit and Fraud.  Before 
a Part E claim can be accepted under the Act, the claimant must 
provide a signed response (affidavit) reporting whether a SWC claim 
had been filed for the same covered medical condition(s), or whether 
a lawsuit had been filed for the same toxic exposure, or if the 
claimant has ever pled guilty to or been convicted of fraud in 
connection with an application for or receipt of any federal or state 
workers’ compensation. This signed response must be obtained 
regardless of the information on the forms EE-1 or EE-2 as related to 
these three questions. 

a.   The CE may call the claimant to get an initial verbal response 
to the three questions. If the claimant confirms verbally or submits 
a written response that he/she has not filed a SWC  claim, lawsuit, 
or pled guilty to or been convicted of fraud, the CE may proceed with 
issuance of the Recommended Decision (RD).  

Since a signed response from the claimant must be included in the 
case file before issuance of the Final Decision (FD), the CE must 
follow up with a development letter requesting the signed written 
response from each claimant before transferring the case to the FAB. 
The development letter must be claim specific and clearly note that 
by signing the written response, the claimant agrees to report any 
changes to the information provided in the response, immediately, to 
DEEOIC. The CE must also advise the claimant that failure to submit a 
signed response will result in administrative closure of the claim.

b.   If the CE is unable to obtain a verbal response from the 
claimant or the claimant responds affirmatively to any one of the 
questions, the CE cannot issue a RD without further development and 
clarification. The CE may consider administrative closure of the 
claim if the claimant is not responsive to the development request 
for clarification. This action is taken only as a last resort, and 



after at least two development letters. 

c.   It is the responsibility of the FAB to obtain this signed 
response if a RD is issued without receipt of the signed response 
(i.e. the CE only received verbal confirmation). Every effort should 
be taken by the FAB to obtain this signed response including calling 
the claimant and sending a follow up development letter. However, if 
the FAB is unable to obtain the signed response after 30 days from 
the FAB’s follow up development letter, the FAB remands the case to 
the district office for administrative closure of the claim. 

d.   If the case is with the FAB, and there is evidence in the case 
file of a SWC claim, lawsuit, or fraud in connection with an 
application for or receipt of workers’ compensation that may impact 
the claimant’s EEOICPA benefits, further development must be 
undertaken. If the matter could be clarified by a telephone call, the 
FAB should take this action. If the matter requires extensive 
development, the case is to be remanded to the district office for 
further development. 

e.   By signing the written response, the claimant agrees to notify 
DEEOIC of any changes in the information provided in regards to the 
SWC/lawsuit/fraud statement. It is not necessary to request this 
information again unless there is a new exposure or illness 
(including consequential) being accepted under EEOICPA. For instance, 
if the claimant has submitted a written response for lung cancer and 
is now filing a claim for a consequential condition of bone cancer, a 
new signed response regarding the bone cancer is required before this 
consequential condition is accepted under the Act. 

7.   Verifying State Workers’ Compensation Claims. If the claimant 
reports, or the evidence indicates a SWC was filed, the CE verifies 
the illness and SWC benefits received, but only after the CE 
determines Part E eligibility. 

Once the CE determines that there is qualifying employment, covered 
illness, and a SWC claim for the same illness, the CE sends the 
claimant a development letter.  The development letter states that a 
decision under the EEOICPA cannot be rendered until the claimant 
provides evidence from the state commission, board, payment-issuing 
agency, or from an attorney who settled his or her SWC claim 
verifying the total amount and type of SWC benefits paid to date. 

a.   Benefit Categories.  The evidence from the state commission, 
board, payment-issuing agency or attorney must specify the total 
amount in benefits the claimant received as of the date of the reply, 
and an itemized account of the total benefits paid for each benefit 
category, such as:  medical benefits; disability benefits; death 
benefits; burial/funeral benefits; settlement amount; attorney fees; 
vocational rehabilitation; and the amount of any disability payment 
issued during vocational rehabilitation training.

b.   No Response or Insufficient Response.  If the claimant does not 



respond to the request or the material submitted is not sufficient to 
coordinate benefits, the claim is administratively closed and the 
claimant is advised that no additional action will be taken until the 
required documentation is provided. 

In some limited cases, the claimant, the SWC board, commission, 
payment-issuing agency or attorney may no longer have the SWC 
records. If the CE independently confirms with the SWC board, 
commission, payment-issuing agency or attorney that the SWC record is 
no longer available, the CE may accept a signed affidavit from the 
claimant attesting to the amount of the SWC benefit. As a last 
resort, this affidavit can be used to determine the amount of 
coordination.    

8.   Pending SWC Payment. Coordination of benefits is tied to the 
dollar value of the SWC benefits the claimant received for the same 
covered illness.  Therefore, the requirement to coordinate benefits 
does not apply if the claimant has not received SWC benefits as of 
the time of the Part E payment. 

If payment of SWC benefits for the same covered illness is pending at 
the time of the Part E payment, the CE does not defer issuing the RD 
or the FD.  The RD or the FD is issued without coordination since the 
claimant has not actually received SWC benefits yet.

However, if the claimant receives payment on the pending SWC claim at 
any time after issuing the RD or FD, but before the issuance of the 
Part E payment, the Part E payment cannot be issued until the 
following actions are taken. 

a.   SWC Payment Pending, Prior to RD.  If the claimant filed a SWC 
claim for the same covered illness, but SWC payment is pending at the 
time of the RD, the CE issues the RD without any coordination.  
However, the CE states in the RD’s cover letter that if the claimant 
receives SWC payment after the issuance of the RD, but before 
issuance of the FD, the claim will be remanded by the FAB for 
coordination of benefits and a new RD.

b.   SWC Payment Pending While the Case is at the FAB.  If the SWC 
payment is pending while the case is in posture for the FD, the FAB 
Hearing Representative (HR) issues the FD without coordination.  
However, the HR states in the FD’s cover letter that if the claimant 
receives SWC payment after the issuance of the FD, but before 
issuance of the Part E payment, the FD authorizing the payment will 
be vacated.

c.   SWC Payment Pending at the Time of EEOICPA Payment.  Before 
issuing the Part E payment, the CE calls the claimant to verify that 
payment of the SWC benefits is still pending.  If the claimant 
receives SWC payment after issuance of the FD, but before issuance of 
the Part E payment, the DO forwards the claim to the National Office 
for a reopening.

9.   Calculate Amount to Coordinate.  Once the CE receives the 



documentation which verifies the amount of SWC benefits the claimant 
received for the same covered illness, the CE completes the 
“EEOICPA/SWC Coordination of Benefits Worksheet” (Exhibit 2).  This 
Worksheet (and its detailed instructions) is to be used by the CE to 
make the calculations necessary to determine how much to coordinate a 
claimant’s EEOICPA Part E benefits to reflect benefits received from 
a SWC program for a covered illness compensable under Part E.  After 
completing the Worksheet, the CE staples it to the inside of the case 
file jacket. 

a.   Maximum Aggregate Compensation. The amount of monetary 
compensation provided under Part E (impairment and wage-loss 
compensation), excluding medical benefits, cannot exceed $250,000. In 
determining the aggregate compensation, reduction of compensation 
based on state workers’ compensation coordination or tort offset is 
not taken into consideration. For example, if the employee is awarded 
benefits for impairment in the amount of $100,000 but his 
compensation is reduced because of coordination of SWC benefits to 
$60,000, the amount of compensation used to determine the maximum 
aggregate compensation is $100,000. 

b.   Periodic SWC Benefits. Some claimants receive ongoing periodic 
SWC benefits, such as a worker’s or widow’s annuity that can make 
calculation of the proper amount of coordination difficult. For cases 
with such SWC payments, the FAB is to use the same cut-off date for 
determining the amount of SWC received that was used by the CE at the 
DO. 

c.   Part E Benefits Greater than SWC Benefits. If the amount of 
EEOICPA Part E benefits (which may consist of lump-sum payments 
and/or post-filing and ongoing medical benefits) to which the 
claimant is currently entitled is MORE than the amount of the SWC 
requiring coordination, the balance due the claimant (i.e., a 
positive amount) will be listed on Line 7 of the Worksheet.  This is 
the amount of Part E benefits that must be referenced in the RD, 
together with an explanation of how this amount was calculated.

d.   Part E Benefits Less than SWC Benefits: If the amount of Part E 
benefits is LESS than the amount of the SWC requiring coordination, 
the amount of the “surplus” (i.e., a negative amount) is listed on 
Line 7 of the Worksheet.  Because a surplus can only be absorbed from 
EEOICPA Part E benefits due an employee currently or in the future, 
no further action is required for a survivor claim.  

If there is a surplus to be absorbed in an employee’s Part E claim, 
this must be noted in the RD, along with an explanation that OWCP 
will not pay medical benefits and will apply the amount it would 
otherwise pay (directly to a medical provider, or to reimburse an 
employee for ongoing medical treatment) to the remaining surplus 
until it is absorbed. In addition, the CE explains in the RD that 
OWCP will not pay any further lump-sum payments for wage-loss and/or 
impairment due in the future until the surplus is absorbed.



e.   FAB Award Letter. In situations involving a surplus, the FAB 
issues an award letter to the claimant containing special language. 
The FAB award letter accompanies the final decision and advises the 
claimant of the exact amount of the surplus.

(1)  The FAB explains in the award letter that the surplus 
will be absorbed out of medical benefits payable and 
further lump-sum payments due in the future (i.e. wage loss 
and impairment) under Part E of the EEOICPA.

(2)  The award letter further instructs the claimant to 
submit proof of payment of medical bills to the DO until 
notice is received from the DO that the surplus has been 
absorbed.

(3)  In addition, the award letter instructs the claimant 
to advise medical providers to submit proof of payment of 
medical bills to the DO during this time.

10.  Actions to Absorb Surplus. Each District Director appoints a 
qualified individual to serve as the point of contact (POC) to 
monitor surplus situations for both tort settlements and SWC 
benefits.  Tort settlement and SWC benefit surpluses are absorbed 
until the surplus is exhausted and EEOICPA benefit disbursement can 
commence.  The POC tabulates the amounts of proofs of payment and 
further lump-sum awards for wage loss and impairment benefits using 
the DEEOIC Offset Tracking Database, which is accessible through the 
National Office Shared Drive, until they equal or exceed the surplus 
amount.

a.   While the surplus is being absorbed, the POC temporarily places 
the affected case file in a red file jacket denoting that a surplus 
exists.  All case file contents are maintained in the red file jacket 
throughout the process of surplus depletion.

b.   No further payments are made on any case contained in a red file 
jacket. Should an unpaid bill be submitted to the POC during the 
surplus period, it must be forwarded to the medical bill processing 
agent (BPA) so an explanation of benefits can be generated. 

c.   During the time in which the surplus is being monitored for 
depletion, the POC continually tracks the offset using the DEEOIC 
Offset Tracking Database until the surplus has been depleted.  Proofs 
of payment amount and further lump-sum awards for wage loss and 
impairment benefits will be entered into the appropriate fields in 
the DEEOIC Offset Tracking Database, until they equal or exceed the 
surplus amount. 

d.   Once the surplus is completely absorbed and EEOICPA benefits may 
commence, the POC removes the temporary red file jacket and returns 
the case contents to the original file jacket.  Removal of the red 
file jacket signifies that future benefits may be provided on the 
case. Cases are not to be deleted from the DEEOIC Offset Tracking 
Database



     e.   The POC sends a letter advising the claimant that the surplus 
is absorbed. The letter provides the claimant with the address of the 
BPA and instructs him or her to submit all future medical bills to 
that address to review for payment. 

     f.   While medical benefits are not being paid because of a surplus 
that is being absorbed, the CE may find it necessary to obtain a 
medical examination, second opinion examination, a referee 
examination, or a medical file review.  If so, DEEOIC will pay the 
costs for these directed examinations or reviews and will reimburse 
any reasonable expenses incurred by the employee, including medical 
travel expenses, without adding to the surplus.  Therefore, the 
coordination of benefits will not apply to any prior approval medical 
conditions in ECMS, coded with a medical condition type of “PA.” In 
such situations, the CE enters a comment into ECMS case notes 
authorizing the BPA to pay all bills related to the directed medical 
examination or medical file review.

In a case with a surplus, BPA creates a thread for all medical travel 
refund requests to the POC requesting authority to deny or proceed 
with payment. Medical travel expenses related to a directed medical 
examination must be approved for payment and are not subject to 
coordination.  

11.  ECMS Coding. The CE/HR must review the EEOICPA Procedure Manual 
for specific ECMS coding instructions for cases with SWC payment. 
Accurate and prompt ECMS coding is important because on surplus 
cases, the condition status field for the medical condition(s) must 
be updated to “O” (Offset) on the Employee Medical Condition screen 
to suspend medical bill payment until the surplus is absorbed and the 
“O” code is replaced by “A” (Accepted). During the time in which the 
“O” code remains in the medical condition status screen, the BPA 
denies medical bills related to the medical condition coded as “O” 
and generates explanations of benefits that the bills are not payable 
due to a surplus. 

12.  Contact with State Workers’ Compensation Office. Due to privacy 
and disclosure regulations, the CE can not disclose any information 
regarding a claim filed by a claimant to a SWC office unless:

a.   CE Requires Information from the SWC Office.  If the CE requires 
information from a SWC office to process an EEOICPA claim, the CE can 
disclose to that SWC office that the claimant filed for benefits 
under the EEOICPA.

b.   The SWC Office Requests Evidence.  If a SWC office requests 
evidence to establish that the EEOICPA claimant should not receive 
benefits from a SWC claim, the request should be submitted to the 
National Office for review.  The National Office will provide 
instructions for responding to the request after reviewing all 
information. 

Exhibit 1: Do Not Coordinate Table
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1.   Purpose and Scope.  This chapter describes the policies and 
procedures to be used in the processing of compensation payments, and 
defines the roles of the various personnel in the District Office 
(DO) and the Final Adjudication Branch (FAB) who are involved in the 
compensation payment process.  At the discretion of the District 
Director (DD), the procedures outlined below may vary in terms of 
sequence or assigned roles.

2.   Responsibilities.  When a final decision is issued awarding 
lump-sum compensation, the FAB Claims Examiner (CE) or Hearing 
Representative (HR), the District Office CE, Senior Claims Examiner 
(SrCE) or Supervisory CE (SCE), Fiscal Officer (FO), and DD all 
ensure that the payment is processed in a timely manner. The role of 
SCE may be designated as an alternate to the SrCE, at the discretion 
of the DD. The payment process begins at the FAB office, and 
continues at the DO, upon return of the Form EN-20. Signatures from 
each of the DO individuals above, provides for a separation of 
functions.

3.   Form EN-20.  Upon issuing a final decision advising a claimant 
of an award of compensation, FAB enters the Acceptance of Payment 
(AOP) Amount and the AOP Sent Date (the date the decision was issued 



and mailed) into ECMS. In conjunction with the final decision, the CE 
prepares and mails the Form EE-20 (award letter), accompanied by Form 
EN-20 (the acceptance form), to the claimant for completion.

a.   Routing.  Upon receipt of the completed Form EN-20 at the DO, 
the completed form is date-stamped (AOP Received Date) in the mail 
room.  Mail room staff match the EN-20 with the case file, update 
ECMS to show the file location, and deliver the case file and EN-20 
to either the FO or the Payee Change Assistant (PCA), depending upon 
established procedures within that DO. The mail room updates ECMS to 
record the file location at the time of transfer.

b.   FO Review.  The FO reviews the EN-20 and the associated payment 
information in the case file.  Once the FO has determined that all 
information on Form EN-20 is correct, the record has been reviewed, 
and the payment is ready for processing by the CE or the PCA, the FO 
delivers the case file with Form EN-20 to the responsible CE or PCA, 
and changes the location of the file in the ECMS. (At the discretion 
of the DD, this process may be reversed, with the PCA performing data 
entry prior to FO review.)

c.   Facsimile and Photocopies.  Facsimile copies of Form EN-20 will 
not be accepted for processing of ECMS payments.  However, a 
photocopy of the EN-20 may be accepted, as long as the copy bears the 
claimant’s original signature.

d.   EN-20 Signed by Power of Attorney (POA).  If, upon review, the 
PCA or FO notes that the EN-20 has been signed by a POA, the AOP 
Received Date is completed in ECMS and the file is returned to the FO 
(or to the responsible CE) for review of the documents and POA 
signature. The DD has discretionary authority to assign this task to 
the FO, or to the responsible CE assigned to the file.

The FO/CE reviews the file to determine that a POA document has been 
received, and if so, makes copies of that document, along with Form 
EN-20, and writes a brief cover memo.  The FO/CE sends the memo, the 
EN-20 and the POA documents (via facsimile) to the National Office 
(NO) Policy Branch. The Policy Branch is responsible for routing all 
POA requests to the Office of the Solicitor for review and response.  
Responses from the Office of the Solicitor are forwarded directly to 
the requesting DO.  At the time of referral to the Policy Branch, the 
FO/CE enters a call-up in ECMS for seven days. The Policy Branch acts 
as the NO point-of-contact for any follow-up inquiries from the DO. 

Upon receipt of the Office of the Solicitor’s determination, the 
FO/CE proceeds as follows:

(1)  If the Solicitor’s Office approves the POA, normal 
processing of the payment continues.

(2)  If the Solicitor’s Office determines that the POA is 
invalid, the CE sends a letter to the claimant, with a copy 
to the holder of the POA, advising that the Office of the 
Solicitor has determined the POA to be invalid, and stating 



the reason why.  A copy of the Office of the Solicitor’s 
opinion is not sent to the claimant or the holder of the 
POA. At this time the “AOP received date” is removed. Upon 
receipt of a valid POA, the “AOP received date” is then re-
entered.

4.   Electronic Funds Transfer.

a.   Data Entry.  If the claimant requests electronic funds transfer 
(EFT), the PCA enters the following items in the ECMS payment screen:

(1)  AOP received date (i.e., date the EN-20 was date-
stamped as received at the DO).

(2)  Information pertaining to the recipient’s Financial 
Institution (bank or credit union).

(a)  Address (No Post Office Boxes allowed).

(b)  Zip Code.

(c)  State.

(d)  Country (USA only – no foreign banks).

(e)  ACH (Federal Reserve Bank) Routing Number, which 
can be verified at: 
http://www.fedwiredirectory.frb.org/).

(f)  Recipient’s account number.

(g)  Type of account:  Checking or Savings.  (Payments 
may also be made to money market accounts, as long as 
no third party routing system is involved and the 
account type can be classified as checking or 
savings.)

(h)  Telephone number.

(3)  Names listed on Form EN-20 for all account holders.

b.   PCA Verification.  After completing these entries, the PCA 
verifies that the information entered is correct and prints out a 
copy of the input screen.  The PCA initials the screen print and 
returns it, along with the file, to either the FO or the CE for 
continued processing of the payment. The file location is updated in 
ECMS.

c.   Verification with Financial Institution.  The FO, (or at the 
discretion of the DD, the PCA) calls the financial institution and 
verifies the routing number, account number, and account type.  All 
phone calls and the information obtained is documented in ECMS. 
(Note: It is extremely important to verify the routing number on the 
EN-20 for ACH transactions. Most rejected funds transfers result from 
either wrong account numbers, or wrong routing numbers on the EN-20).

d.   FO Review.  It is the FO’s responsibility to review and verify 
the following information in the case file and on the payment 
documents:

http://www.fedwiredirectory.frb.org/


(1)  Correct file number on Form EN-20 header.

(2)  Correct payee name on Form EN-20 header.

(3)  Correct payee Social Security Number on Form EN-20 
header.

(4)  Payment Amount on Payment Transaction Form (PTF), 
matching the amount on the EN-20.

(5)  EFT or paper check is selected on Form EN-20.

(6)  If EFT is selected, the “type account” block is 
checked (“C” for checking, “S” for savings) and the routing 
number and account number are listed correctly, with no 
trace-overs or corrections.

(7)  Form EN-20 is signed and dated (if the holder of a POA 
signs the form, see POA process above).

(8)  Phone number for the financial institution is correct 
and matches the number in ECMS.

(9)  Address in ECMS is correct and matches the address in 
the paper file.

e.   International Payments.

(1)  Electronic Funds Transfer (EFT).  Because 
international EFTs are not part of the U.S. Treasury/bank 
routing system, EEOICPA payments can only be made to U.S. 
banks that participate in the Treasury Department’s ACH 
network. (See Federal Reserve E-Payments Routing Directory 
website at http://www.fedwiredirectory.frb.org/ for a list 
of ACH and FedWire participants.)  A claimant living 
outside of the U.S. can open a bank account with a U.S. 
bank and arrange for withdrawal or transfer of funds, once 
payment has been made.

(2)  Checks.  When preparing a payment request in ECMS, for 
a check to be mailed outside the U.S., the entire mailing 
address must be entered on the three address lines provided 
on the payment screen. It is also necessary to enter 5 
zeros in the Zip Code field, and Xs in the City and State 
fields.

5.   Paper Check.  After completion of the FO review, requests for 
payment by check are routed directly to the CE, who reviews the 
claimant’s address as reported on Form EN-20, and verifies this 
address against case file documents, change of address requests in 
the case file, and the current address displayed in ECMS.

If the claimant provides a different address on Form EN-20 from the 
current address of record, the CE contacts the claimant via telephone 
to verify if the change of address is permanent, or if it is a 
temporary payment address only.

http://www.fedwiredirectory.frb.org/


a.   Permanent Change.  If the payment address on the EN-20 is a 
permanent change of address, the CE instructs the claimant to submit 
a separate signed letter requesting a permanent change of address.  
The CE documents the telephone call in ECMS, then proceeds with 
payment processing using the address provided on the EN-20. 

b.   Temporary Change.  If the payment address is a temporary address 
for that payment only, the CE verifies the address provided on the 
EN-20 through a telephone call to the payee, advises the payee that 
the address will only be used as a temporary address for that 
payment, and documents the telephone call in ECMS. The CE then 
proceeds with processing of the payment. (See Step 6 below for 
additional instructions on noting the ECMS Payment Screen when using 
a Payment Address Only.)

6.   Payment Setup and Payment “CREATION” by the CE.  Upon receipt of 
the EN-20 for processing, the PCA enters the AOP received date on the 
payee screen in ECMS. The CE verifies the AOP amount on the ECMS 
payee screen matches the payment amount on the signed EN-20. The CE 
also generates a Payment Transaction Form, or PTF (see Exhibit 1) for 
each Part B or Part E payment.  Part B and E payments cannot be 
combined on one PTF.  The PTF cannot contain any cross-outs, white-
outs, alterations, or erasures.

A separate PTF must be completed for each payee, and each payee’s 
Social Security number must be entered on the PTF.

Upon entry of the AOP received date and completion of the PTF, the CE 
creates the compensation transaction in ECMS.  The CE selects 
“Compensation” from the main menu at the top of the screen, followed 
by “Create Compensation Transaction” from the corresponding drop down 
menu.  The CE then enters the employee and payee SSN and pushes the 
“Search” button.  The employee and payee information should appear on 
the “Add Payment Transaction” screen.

The CE highlights the desired AOP record and selects “Create 
Payment.” When the “Create Payment” button is clicked, the system 
requires the CE to confirm the allocation amounts by entering the 
amounts for impairment, wage-loss, and lump sum, and then and 
clicking “OK.” The CE is then routed to the compensation screen, 
where he or she will have the option of selecting an EFT payment or a 
paper check.  For an EFT, the CE proceeds with entering the routing 
number, account number, account type, and payment amount.  For a 
paper check, the CE enters only the payment amount.  If the payee has 
requested a check be sent to a “Payment Address Only” on the EN-20, 
the CE must check the box labeled “Payment Only Address” in the Payee 
Address section of the payment screen. Otherwise, this box is left 
unchecked.  The CE then “Saves” the record on the compensation 
screen.

This completes Step 1, “Creation” of the payment.Upon completion, the 
CE signs and dates the PTF and transfers the case to the SrCE/SCE for 
continued processing.



a.   Differing Allocation Amounts.  If the allocation amounts do not 
match the amounts entered by the FAB CE/HR, an error message will 
appear stating: “The allocation amounts entered do not match the AOP 
allocation.”  If this occurs, the CE checks the amounts entered, for 
accuracy.  If it is determined that FAB has entered an incorrect 
amount, the case file is returned to the FAB office, accompanied by a 
case transfer sheet, requesting correction of the allocation error.  
The FAB CE/HR treats a request for correction of AOP information as a 
high-priority task.  ECMS allows the FAB CE/HR to change the 
allocation amounts in the impairment, wage-loss, and lump sum fields 
at any time prior to the creation of the payment.  After the payment 
has been created, the FAB CE/HR has the ability to redistribute the 
allocation amounts, as long as the total AOP amount for the payment 
does not change.  After the requested corrections are made, the case 
file is immediately transferred back to the DO, and the CE then 
completes the payment process.

b.   Payment Limits.  The ECMS system will reject payments keyed for 
more than: $150,000 on a non-RECA Part B case; $50,000 on a RECA Part 
B case; and $250,000 on a Part E case. (ECMS does not count cancelled 
payments in these cumulative totals.)

c.   Minor Child.  If payment for a minor child is to be made through 
EFT, the funds are deposited into the parent’s or legal guardian’s 
bank account.  If payment is by paper check, the check is made out in 
care of the parent or legal guardian.  For example, the address field 
would be keyed in ECMS as follows:

     Marian Smith

     For John Smith, Jr.

7.   Payment “CERTIFICATION” BY THE SrCE or SCE.  The SrCE or SCE 
reviews the electronic record, ensuring that the payment information 
from the EN-20 has been input correctly, that the PTF has been 
completed correctly, and that the PTF matches the electronic record.  
The SrCE/SCE then signs and dates the PTF in the certification 
section and completes Step 2, “Certification” in the ECMS payment 
screen.  Once certified, the SrCE/SCE updates the case file location 
in ECMS, and delivers the file to the FO for continued processing.

When the payment is certified, ECMS automatically locks the record so 
that no changes can be made. If an error is detected by the SrCE/SCE, 
prior to his/her certification, the SrCE/SCE selects the “REJECT” 
option which erases the payment creation and returns the case to the 
CE, in ECMS.

If an error is discovered after certification by the SrCE/SCE, only 
the Chief of Operations, FO, Assistant DD, or DD can unlock the 
record.

Unlocking the payment record erases the electronic signature and date 
for the “Creation” and “Certification” status blocks, and returns the 
payment record to the CE, in ECMS.  The certifier returns the case 



file and the PTF to the CE.  The CE corrects the payment record by 
modifying the payment. This can be done by selecting the ‘Update 
Compensation’ menu option in ECMS and making the necessary changes. 
After errors are corrected, the process begins again with creation of 
the payment.

8.   Payment ”VERIFICATION” by the FO.  Upon receipt of the certified 
PTF, the FO reviews the electronic record, the EN-20 and the PTF to 
ensure that all payment information is correct on the fiscal 
documents and in ECMS.  If all information is correct, the FO 
completes Step 3, “Verification” on the ECMS payment screen, and 
signs and dates the PTF in the verification blocks.  The FO then 
updates the case file location in ECMS and delivers the case file to 
the DD (or designated alternate), for final authorization.

If an error is detected after the payment is verified, only the FO, 
Chief of Operations, Assistant DD, or DD can unlock the record.  
Unlocking the payment record erases the electronic signature and date 
for the “Creation”, “Certification”, and “Verification” status blocks 
on the compensation screen and the payment record is returned to the 
CE in ECMS. The CE corrects the payment record by modifying the 
payment. This can be done by selecting the ‘Update Compensation’ menu 
option in ECMS and making the necessary changes.

9.   Payment “AUTHORIZATION” by the DD.  Upon receipt of the PTF and 
the case file, the DD (or designated alternate) reviews the file 
documents to ensure that the PTF is accurate and complete.  If so, 
the DD completes Step 4, “Authorization” on the ECMS payment screen.  
The DD signs and dates the PTF, and updates the file location in 
ECMS, and returns the case file to the FO.

If an error is detected after the payment is authorized, but before 
it is transmitted to the Department of the Treasury, only the DD (or 
designated alternate) can unlock the record from its authorized 
status.  If unlocked by the DD, the electronic signature and dates 
are erased for the “Creation,” “Certification,” “Verification,” and 
“Authorization” status blocks on the compensation screen, and the 
electronic record is automatically returned to the CE.  The DD 
returns the case file and the PTF to the CE for corrective action.  
After taking corrective action, the CE starts the payment process 
over again, using a new PTF Form, if required. The CE corrects the 
payment record by modifying the payment. This can be done by 
selecting the ‘Update Compensation’ menu option in ECMS and making 
the necessary changes.

At any time during the payment process, if an error is discovered 
which requires a change in the PTF, the person canceling the 
transaction completes the “Transaction Cancelled” section at the 
bottom of the PTF, indicating the reason for the cancellation. The 
certifier and authorizer do not correct the PTF or the on-line data, 
but instead, return the file and the PTF to the CE for corrections 
and to start the payment process over again.



10.  Payment Reports.  Once the CE, the SrCE/SCE, the FO, and the DD 
have signed the PTF and the file has been returned to the FO, the PTF 
is copied.  Each week, usually by close of business Thursday, the NO 
will batch and forward all payments that have been approved in the 
electronic file system for processing.  A weekly report is generated 
by the FO and forwarded to the NO which lists the payments by Part (B 
or E) and by payment mode (EFT or paper check) which have been 
approved for that weekly payment cycle.

Once the report has been forwarded, the FO places a copy of the 
completed PTF in the file and reassigns the file to the proper 
location.  The FO then runs the ECMS reports, which generate an 
automated copy of the PTF form for each payment approved that cycle.  
The two PTFs (computer-generated and signed original) are collated 
and placed in a locked file cabinet.  These documents are filed 
chronologically, oldest to most current.

11.  Substitutions Among Staff.  If the creator, certifier, verifier, 
or authorizer is not available to perform his or her payment 
function, alternate persons in those same roles can substitute for 
them.  Any CE, SrCE, or SCE can create the payment.  Any SrCE or SCE 
can certify the payment as long as he or she did not create it.

The DD should be notified when an FO is unavailable to verify 
payments.  Either the DD or the Chief of Operations can, in the 
absence of a FO, verify payments.  However, if they verify payments, 
they will not be allowed to authorize those same payments.

If the DD or Assistant DD is unavailable to authorize payments, the 
NO must be advised.  In those situations, the NO will assign a 
temporary role to either the Regional Director or the Chief of 
Operations, so that they may authorize payments on a temporary basis. 
Any request for a temporary role assignment should be sent via email 
to the Policies Regulations and Procedures Unit Chief, or the Policy 
Branch Chief, at the NO.

12.  Processing Exception Payments.  In any case in which a payment 
must be expedited or cannot be processed by the DO as outlined above; 
e.g. terminal claimants or a second Part B payment, the PTF for 
Exception Processing (Exhibit 2) is used in place of the standard 
PTF, and is forwarded to the NO according to established procedures.

13.  Processing Payment Cancellations.  Recording a cancelled payment 
is critical to maintaining an accurate and comprehensive accounting 
of all funds disbursed by DEEOIC. The cancellation process is also 
necessary in cases where a compensation payment is being cancelled so 
that it may be redistributed, or paid in its entirety to another 
claimant. Multi-level reviews, concurrence by DEEOIC management and 
documentation of the actions taken by all parties (claimants, 
financial institutions, and DEEOIC claims staff) are essential to 
safeguarding the integrity and security of DEEOIC’s financial 
accounting processes.



a.   Cancellation Initiated by Treasury.  The Department of Treasury 
transmits an electronic Cancellation Report to DEEOIC when either an 
EFT payment has been rejected/returned by a recipient bank, or when a 
paper check is returned to Treasury for any reason. These reports are 
sent to the DEEOIC National Office Fiscal Officer (NOFO), who then 
notifies the appropriate DO of the cancelled payment.

b.   Cancellation Initiated by Claimant.  Once compensation payments 
have been authorized by the DO and transmitted to Treasury for 
payment (either check or EFT), if payment is not received, the 
claimant may initiate an inquiry regarding non-receipt. The DO takes 
the following steps upon notification by a claimant that his or her 
compensation payment has not been received:

(1)  The claimant notifies the CE, who documents the call 
or the correspondence in ECMS case notes.

(2)  If a claimant reports non-receipt of payment by 
telephone, the CE advises the claimant to document the non-
receipt in a letter to DEEOIC.

(3)  Upon receipt of either a telephone call or letter, the 
CE transfers the case file to the FO.

(4)  The FO notifies the NOFO via email, of the non-receipt 
of funds.

(5)  The NOFO initiates an inquiry in the Treasury 
Department’s online PACER system, to determine the status 
of the payment, and advises the FO of one of the following:

(a)  Check outstanding (not yet negotiated).

(b)  Check Cancelled (returned to Treasury).

(c)  EFT transaction completed.

(d)  EFT funds returned to Treasury (Cancelled).

(e)  Check negotiated (funds disbursed).

(6)  The NOFO provides the FO with a copy of the payment 
status in PACER, via email.

(7)  The FO advises the claimant of the payment status, as 
delineated above.

(8)  In the case of a check that is still outstanding, the 
FO requests that the NOFO initiate a “stop pay” order with 
Treasury (through the PACER online system) if requested by 
the claimant.

(9)  Once a check has been negotiated, stolen check claims 
can be initiated with the Treasury Department, by the NOFO, 
but funds cannot be re-issued until authorized by Treasury.

14.  Payment Cancellations at the NO.  Once it is determined that an 
EFT payment has been returned to Treasury, or that a paper check has 
either been returned or had a “stop pay” order placed on it, the FO 



proceeds with a Payment Cancellation request to the NOFO.

a.   Payment Cancellation Process.

(1)  The DO transfers the case file out to “NAT” in ECMS, 
and mails the case file via overnight mail to the NOFO.

(2)  Upon receipt, the NO transfers the file in to “NAT” in 
ECMS.

(3)  The NOFO initiates a Payment Transaction Form for 
Exception Processing (Exhibit 2), and signs item #1, then 
forwards the case file to the Policy Unit Chief for review 
and signature (item #2).  Upon completion, the Unit Chief 
forwards the case file to the Director or Deputy Director 
for review, signature, and completion of Step 1, in the 
Void Transaction screen of ECMS.

15.  Void Transaction by DEEOIC Director.  ECMS only allows the 
Director or Deputy Director to “Initiate” the on-line payment 
cancellation process.  If upon review of the cancellation request, 
the Director or Deputy Director agrees that the ECMS payment record 
needs to be voided, the payment cancellation is initiated in ECMS.

a.   Void Transaction Process.

(1)  In ECMS, select “Initiate Void Compensation 
Transaction” from the Compensation menu.

(2)  At the Search Payment Record screen, enter the case 
SSN or name.

(3)  Click the “Initiate” button at the bottom of the 
Payment Update screen.

(4)  Click “YES” to confirm the Void Initiation.

(5)  After the void is reviewed and initiated in ECMS, the 
Director or Deputy Director checks off #3 and #4, and signs 
and dates the “Payment Cancellation” form (Exhibit 3). The 
case file is transferred out to the DO in ECMS, and 
returned via overnight mail.

16.  Void Transaction by DD.  Upon receipt of the case file in the 
DO, the ECMS file location is updated and the file is forwarded to 
the DD.

a.   Only Authorized by DD.  ECMS only allows the DD (or designated 
alternate) to “Authorize” (complete) the payment cancellation process 
in ECMS.  If upon review, the DD agrees that the ECMS payment record 
should be voided, the payment cancellation is authorized by the DD.

(1)  In ECMS, select “Authorize Void Compensation 
Transaction” from the Compensation menu.

(2)  At the Search Payment Record screen, all pending check 
cancellations, pending authorization, will appear in a grid 
view.



(3)  Highlight the record to be authorized, and click 
“Select.”

(4)  If no re-issue of the payment to that claimant is to 
be made (e.g. employee died before payment process was 
completed), check the “No Repayment To This Claimant” box.

(5)  If repayment is to be made to that payee, the box is 
left blank.

(6)  Click the “Authorize” button at the bottom of the 
Payment Update screen.

(7)  Click “YES” to confirm the Void Authorization.  After 
the payment cancellation is authorized in ECMS, the DD 
checks off #5 and #6 on the Payment Cancellation form, 
signs and dates the form, then updates the file location in 
ECMS and delivers the case file to the FO.

Note:  If an error is detected by the DD, the Transaction 
Cancelled section of the “Payment Cancellation” form is 
filled out.  The case file is returned to the FO for 
review.

17.  DO Actions After Void Transaction Has Been Completed in ECMS.

a.   Re-Issuing Payments.  If the compensation payment is to be re-
issued, the FO routes the case file to the CE and advises that the 
payment cancellation process has been completed and that payment is 
to be re-issued.

(1)  If the EN-20 is insufficient to process the re-issued 
payment, i.e. the bank routing/account numbers for EFT, or 
address for check, are incorrect, the CE sends a letter of 
explanation to the claimant, along with a copy of the 
original EN-20 prepared by FAB. Upon receipt of the new EN-
20, the Compensation Payment process begins again with 
either Paragraph 4 (EFT) or Paragraph 5 (paper check) 
above.

(2)  If the EN-20 is sufficient to process a re-issue of 
the payment (e.g. the bank routing/account numbers for EFT, 
or address for check, are correct, but were incorrectly 
entered in ECMS; or the original check was lost in the mail 
and payment was stopped), the Compensation Payment process 
begins again with either Paragraph 4 (EFT) or Paragraph 5 
(paper check) above, using a new PTF with new authorization 
dates.

b.   Voided Transactions.  If the compensation payment is not being 
re-issued, the FO confirms that the Void Transaction has been 
completed, and that the “No Repayment To This Claimant” box is 
checked on the View Comp. Transaction screen, under the “Void 
Transaction” tab.  The case file is returned to the DO file room, and 
transferred to “FIL” in ECMS on the Case screen, or is returned to 



the CE for survivor development, if applicable.

18.  Claims for Non-Receipt of Compensation Payments When Paper Check 
Has Been Negotiated.  If the payee calls or writes the DO to advise 
that he or she did not receive his or her compensation check, the FO 
requests that the payee provide immediate written notification of 
non-receipt of payment. Upon receipt of written notification, the FO 
forwards such notice to the NOFO, who takes the following actions:

a.   Non-Receipt of Compensation Payments Process.

(1)  Payment status is reviewed in the Treasury Department 
PACER system.

(2)  If payment status in PACER shows “Negotiated” (check 
cashed), the National Office FO creates a claim in the 
PACER system, for that payment and selects Option #2 – 
Entitlement After Status.

(3)  After 24 hours, the NOFO contacts Treasury and 
verifies that the claim has been recorded in the Treasury 
Department’s “T-SIS” system.

(4)  Upon receipt of the claim in T-SIS, Treasury forwards 
a stolen check claim packet to the payee, and investigates 
the circumstances surrounding the claim.

(5)  Only after Treasury notifies of resolution can the 
payment be re-issued by DEEOIC.

19.  Issuing Multiple Payments To The Same Payee in ECMS E.  Under 
Part E, claimants can receive compensation from three types of 
awards:  lump sum compensation (specifically awarded to a survivor if 
the employee’s covered illness was a significant factor in 
aggravating, causing, or contributing to the employee’s death); wage-
loss; and impairment. Unlike Part B, ECMS-E contains a field for the 
subsequent allocation of the Acceptance of Payment (AOP) amount into 
three categories.  These three categories are labeled in ECMS-E as:  
“Wage-Loss Alloc,” “Impairment Alloc,” and “Lump Sum Alloc” the sum 
of which will be equal to the AOP Amount, and the corresponding final 
decision.

Because Part E cases may also require multiple decisions awarding 
various amounts of compensation, each AOP amount can be allocated to 
a sub-category as is appropriate. This section provides written 
guidance on the proper procedures for issuing multiple payments to 
the same payee in ECMS E.

a.   After Issuance of a Final Decision.  When the FAB issues a Final 
Decision awarding compensation under Part E, the FAB CE or HR must 
complete the AOP information on the payee screen in ECMS E. The AOP 
information consists of the AOP sent date, which is the date the EN-
20 is sent out, and the AOP allocation amounts.  The AOP allocation 
amounts coincide with the final decision that is being issued.  These 
amounts include lump sum compensation, wage-loss, and impairment.  



The default amount for these blank fields is $0.00.  Therefore, if no 
award is granted or if benefits are denied in one of the three areas, 
in that decision, no input is needed for the relevant field. The 
procedure for entering the AOP information in Part E is outlined 
below.

(1)  To add new AOP information for a payee, the FAB CE/HR 
must go to the payee screen in ECMS E, click on any field 
in the AOP section, and click “Insert.”  This accesses the 
AOP information screen where the FAB CE/HR has access to 
the AOP sent date and allocation amounts (impairment, wage-
loss, and lump sum).  The FAB CE/HR accurately completes 
these fields to coincide with the final decision.  Once the 
allocated amounts are entered, ECMS automatically totals 
the allocations and populates the (total) AOP amount.  The 
AOP amount cannot exceed $250,000 in ECMS E.  The AOP 
amount field should match the amount on the EN-20, and the 
amount awarded under that particular final decision. For 
example, a final decision awards a widow $125,000 because 
the employee’s lung cancer (an accepted condition) was a 
significant factor in aggravating, causing, or contributing 
to the employee’s death.  She also receives $25,000 for his 
wage-loss under the same decision.  The EN-20 reflects a 
payment amount of $150,000.  The AOP screen shows 
“$125,000.00” in the lump sum compensation field, 
“$25,000.00” in the wage-loss field, and no amount paid in 
the impairment field.  ECMS totals the amounts in the 
allocation fields and shows “$150,000.00” in the AOP Amount 
field, which is the same amount on the EN-20.

b.   Subsequent Decisions.  If subsequent decisions are issued 
awarding additional compensation (such as additional wage-loss), a 
new AOP record is created following the process discussed above. 
 This is a new/separate AOP entry that reflects the amount of 
compensation awarded in the corresponding final decision.  All of the 
AOP records are retained and are accessible through the payee screen 
in ECMS, by highlighting the associated AOP record and pressing 
enter, or double-clicking on the record.  ECMS displays the 
cumulative total of AOP amounts paid on the Case Screen.  This total 
does not include payments that have been cancelled. The Total 
Compensation Allocated, on the case screen, cannot exceed $250,000 in 
ECMS-E.

(1)  When the completed EN-20 is received in the district 
office, it is routed to the CE if payment is to be made via 
paper check, or routed to the PCA if payment is to be made 
via EFT. For an EFT, the PCA accesses the EFT tab on the 
payee screen to enter the EFT data.  If there are any 
changes to the EFT banking information (i.e. the claimant 
has changed bank names, account numbers, or account types 
since the last EFT payment), the PCA edits/changes the 



information currently displayed on the EFT screen.  The EFT 
information includes the bank name, bank address, routing 
number, account number, account name, account type, contact 
name, and contact phone number.  The account number, 
routing number, account name, and account type are verified 
with the bank, to the fullest extent possible, and 
documented in the case file.

(2)  Upon receipt of an EN-20 for processing, the CE must 
first enter the AOP received date.  To do this, the CE 
accesses the payee screen in ECMS, highlights the 
associated AOP record (which will have a blank AOP received 
date), and presses the enter key, or double-clicks on the 
record.  This allows access to the AOP information line.  
The CE can only add/edit the AOP received date.  The CE 
cannot add/edit the AOP sent date, or the AOP amount.  The 
CE inputs the receipt date of the EN-20 from the date stamp 
showing receipt of the document at the DO.  Once the CE 
saves the AOP received date, he/she closes out of the case 
in ECMS.

(3)  The CE completes the Payment Transaction Form (PTF) in 
accordance with Paragraph 6, above.

(4)  Upon entry of the AOP received date and completion of 
the PTF, the CE is ready to create the compensation 
transaction in ECMS-E.  The CE selects “Compensation” from 
the main menu at the top of the screen, followed by “Create 
Compensation Transaction” from the corresponding drop down 
menu.  The CE then enters the employee and payee Social 
Security number and pushes the “Search” button.  The 
employee and payee information should appear on the “Add 
Payment Transaction” screen.

(5)  The process of certifying, verifying and authorizing 
payments for the SrCE/SCE, FO and DD, proceeds as 
delineated in Paragraph 4, above.

20.  Re-Issuing Payments After Payment Cancellation.  If a previously 
voided payment, that is eligible for re-issue exists, (e.g. check was 
cancelled, EFT was returned because of erroneous banking information, 
etc.) the “Create Payment” button will change to a “Re-issue Payment” 
button that can be selected when the corresponding AOP record is 
highlighted.  As always, if information needs to be corrected on the 
payee screen, such as routing number or street address, the PCA must 
complete this prior to the payment being re-issued.

Exhibit 1: Payment Transaction Form (PTF)

Exhibit 2: Payment Transaction Form for Exception Processing (PTF)

Exhibit 3: Payment Cancellation Form

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/proceduremanualhtml/unifiedpm/Unifiedpm_part3/Chapter3-0600Exhibit3.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/proceduremanualhtml/unifiedpm/Unifiedpm_part3/Chapter3-0600Exhibit2.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/proceduremanualhtml/unifiedpm/Unifiedpm_part3/Chapter3-0600Exhibit1.htm
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1.   Purpose and Scope.  This chapter outlines the actions Claims 
Examiners (CE) take on Part E cases after a claim has been approved 
for benefits.  This chapter also describes the procedures used by the 
National Office (NO) to ensure that payment of medical benefits to 
covered Part E employees is fully coordinated with any state workers’ 
compensation benefits received by those employees or their survivors.

2.   Authority.  Section 7385s-11(a) requires that compensation to an 
individual under Part E be coordinated with state workers’ 
compensation benefits, other than medical benefits and benefits for 
vocational rehabilitation, that the individual has received for the 
same covered illness.  The Director of DEEOIC has been delegated the 
authority to request information from state workers’ compensation 
authorities concerning state workers’ compensation benefits that 
covered Part E employees receive.

3.   Claims Examiner Responsibilities.  The CE sends a Form EE-12 
letter, accompanied by Form EN-12 enclosure (Exhibit 1), to each 
covered Part E employee who receives medical benefits under Part E 
for a covered illness.  These forms are sent on the one-year 
anniversary of the latest award of any type of Part E benefits, and 
every year thereafter in which the employee continues to receive 
medical benefits.  The employee must complete and return the EN-12 
questionnaire within 30 days.  

If the employee has not responded after 30 days, the CE attempts to 
verify the employee’s contact information in the case file and send 
another Form EE/EN-12 and provide the employee with an additional 30 
days to in which to respond.



Upon receipt of a completed Form EN-12 from an employee, the CE 
reviews the employee’s responses and takes the appropriate action as 
noted below.  

a.  Change of Address.  If the employee lists a new address or 
telephone number, the CE notes the new information in the case file.  
The CE also ensures that the new contact information is reflected in 
the ECMS.

b.  Treatment Concerns.  If the employee identifies concerns about 
the treatment that he or she is receiving for a covered illness, the 
CE acknowledges these concerns by letter and advises that they are 
being referred to the appropriate person for further action. 

c.   Additional Impairment or Wage Loss.  If the employee indicates 
that he or she wishes to claim additional Part E compensation due to 
increased permanent impairment as a result of an accepted covered 
illness, or additional compensation for another calendar year of 
qualifying wage-loss, the CE follows established procedures for 
facilitating these claims.

d.   State Workers’ Compensation.  If the employee indicates that he 
or she has filed for or received state workers’ compensation benefits 
after the receipt of an award of Part E benefits, the CE ensures that 
all of the information requested concerning the state workers’ 
compensation benefits filed for or received has been provided. 

e.   Tort Awards or Settlements.  If the employee indicates that, 
since receiving an award of benefits under Part E, he or she has 
received a tort award or settlement (other than for a claim for 
workers’ compensation) in connection with a lawsuit alleging exposure 
to a toxic substance for which the Part E award was received, the CE 
ensures that all of the information requested concerning the tort 
award or settlement has been provided.

4.              National Office Responsibilities.  At the beginning 
of each fiscal year, the NO Fiscal Officer sends a Form EN-13 
information request (Exhibit 2) to each state’s workers’ compensation 
authority advising of the requirement under EEOICPA that any state 
workers’ compensation benefits received by a covered Part E employee 
for an accepted covered illness must be coordinated with Part E 
benefits received for that same illness, and requesting information 
about workers’ compensation benefits paid to employees who have been 
awarded Part E benefits.

Upon receipt from the states, the NO Fiscal Officer sends copies of 
the information gained to each District Office Fiscal Officer for 
comparison against the information contained in the claims files for 
listed individuals. 

a.   Initial Requests.  Form EE-13 lists employees who worked at DOE 
facilities in the state in question whose claims for compensation 
under Part E were accepted during the 12 months preceding issuance of 
the Form EE-13.  For each employee, the list contains the following 



information:  

(1) Name(s) of the claimant(s); 

(2) Whether the claimant is the employee or the employee’s 
survivor;

(3) Social Security number of the employee;

(4) Employee’s accepted medical condition; and

(5) Date the claimant’s eligibility for Part E benefits 
began.

For each employee listed, the state agency is asked to provide 
information about state workers’ compensation claim(s) that have been 
filed on behalf of the same worker, including the name(s) of the 
claimant(s), whether the claim was accepted, and if so, the medical 
condition accepted and the effective date of the award.

b.  Subsequent Requests.  Form EE-13 also contains a second list of 
employees for whom information has already been requested by a prior 
Form EE-13.  For each employee on the second list, the state agency 
will be asked to indicate whether any information provided in 
response to the initial request has changed.

Exhibit 1: Form EE-12, Letter Enclosing EN-12 Questionnaire

Exhibit 2: Form EE-13, Letter from National Office With Blank EN-13
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1.   Purpose and Scope.  This chapter describes how the Office of 
Workers’ Compensation Programs (OWCP), through the Division of Energy 
Employees Occupational Illness Compensation (DEEOIC), identifies, 
evaluates, provides notification of, waives, issues final decisions 
regarding, and recovers overpayments under both Parts B and E of the 
EEOICPA.

2.   Legislative Authority and Directives.  The instructions in this 
part of the procedure manual derive from the following regulations 
and authority:

a.   The Energy Employees Occupational Illness Compensation Program 
Act (EEOICPA) at 42 U.S.C. 7385j-2 authorizes the Secretary of Labor 



to recover overpayments because of an error of fact or law, except 
when an incorrect payment has been made to an individual who is 
without fault and the adjustment or recovery would defeat the purpose 
of the Act or would be against equity and good conscience.  With 
respect to recovery, the EEOICPA authorizes OWCP (as designee of the 
Secretary of Labor) to recover the overpayment pursuant to 
regulations prescribed by the Secretary.

b.   Public Law 89-508, Federal Claims Collection Act of 1966 (80 
Stat. 308), amended by Public Law 900-904 (2000), assigns the 
Secretary responsibility for the collection of debts arising from the 
activities of the Department of Labor.  It also provides the 
authority to compromise, terminate, or suspend collection action on 
debts not in excess of $100,000 (exclusive of interest, penalties, 
and administrative costs and after partial payments have been 
deducted).  In such cases, there must be no indication of fraud, and 
it must appear that:

(1) The debtor is unable to pay the full amount in a 
reasonable time, as verified through credit reports or 
other financial information;

(2) The Government is unable to collect the debt in full 
within a reasonable time by enforced collection 
proceedings;

(3) The cost of collecting the debt does not justify the 
enforced collection of the full amount; or

(4) There is significant doubt concerning the Government’s 
ability to prove its case in court. 

The Department of Labor Manual Series (DLMS) 6, Chapter 1100, Debt 
Management, provides that Department of Labor Agency Heads are 
delegated the authority to compromise, suspend or terminate 
collection action on debts stemming from program activities not in 
excess of $100,000, and that Agency Heads may re-delegate this 
authority to officials in their agencies with approval of the Chief 
Financial Officer. DLMS6-1111b (1),c (2).

c.   Public Law 97-365, Debt Collection Act of 1982, amended several 
statutes, including the Federal Claims Collection Act of 1966. The 
Debt Collection Act authorizes Federal agencies to collect certain 
charges on outstanding debts, to use salary offset or administrative 
offset to collect claims and to use the services of private 
collection agencies.(Note: The Federal Claims Collection Act of 1966 
as amended by the Debt Collection Act of 1982 has been codified as 31 
USC 900-904.)

d.   Public Law 104-134, Debt Collection Improvement Act of 1996 also 
amended several statutes, including the Debt Collection Act of 1982.  
The Debt Collection Improvement Act provides that any non-tax debt or 
claim owed to the United States that has been delinquent for a period 
of 180 days be turned over to the Secretary of the Treasury, who will 



determine whether to collect or terminate collection actions on the 
debt or claim.

e.   31 CFR Parts 900-904 (Federal Claims Collection Standards) 
describes standards for the collection and compromise of debts, 
termination of agency collection, and referral of civil claims to the 
Department of Justice.  In particular, 31 CFR 902.1(b) and 903.1(b) 
provide that the Department of Justice has the exclusive  authority 
to compromise, suspend or terminate claims in excess of $100,000, 
exclusive of interest, penalties and administrative costs. 
Consequently, even if OWCP believes that compromise, suspension or 
termination of recovery of such a debt is appropriate, the matter 
must be referred to the Department of Justice, through the Department 
of the Treasury, for determination.

f.   31 CFR Part 285 includes the provisions for transferring 
delinquent debt to the Department of the Treasury.

g.   In a case involving criminal fraud on the part of the debtor or 
any other party having an interest in the claim, instructions 
regarding compromise, suspension or termination of recovery do not 
apply.  As provided by 31 CFR 900.3(a), only the Department of 
Justice has authority to compromise, suspend or terminate collection 
action on such claims.

h.   In cases referred to the Office of the Inspector General or the 
U.S. Attorney for reasons other than collection of the debt, the OIG 
should be advised before collection action is initiated in order to 
evaluate whether collection action would jeopardize an ongoing 
investigation or a legal action in progress.

3.   Definition of Overpayment.  An overpayment is any amount of 
compensation paid under 42 U.S.C. §§ 7384s, 7384t, 7384u, 7385s-2 or 
7385s-3 to a recipient that, at the time of payment, is paid where no 
amount is payable or where payment exceeds the correct amount of 
compensation determined by DEEOIC.

4.   Notification of Payment.  DEEOIC provides claimants with 
narrative descriptions of benefits paid or payable.  Claimants who 
receive compensation payments are required to sign an acceptance of 
payment form.  Payments made by check clearly indicate the reason for 
payment.  Payments made by Electronic Funds Transfer (EFT) appear on 
the claimant’s financial institution statement listing the amount and 
date of payment.  Such advice is considered due notice of payment 
absent affirmative evidence to the contrary.  The claimant is 
responsible for notifying DEEOIC of any discrepancy between the 
amount paid and the amount stated as paid on a check or bank 
statement.

5.   Identifying Overpayments.  Aside from the requirement that the 
claimant inform DEEOIC of any overpayment that he or she discovers, 
the primary responsibility to identify overpayments rests with claims 
staff.  The Final Adjudication Branch (FAB) must issue a final 



decision with respect to eligibility before the overpayment is 
officially identified.

a.   Initial Screening.  Claims staff initially screen for 
overpayments, which occur for various reasons, such as:

(1) A claimant was paid compensation in error.  This might 
result from a final decision overturning an award of 
compensation.  A final decision should not overturn a 
previous award of compensation based on a change in policy, 
if payment was made based on a policy that is now obsolete.

(2) The required tort offset or coordination with state 
workers’ compensation benefits was either improperly 
applied or never applied.

(3) A lump sum award requires adjustment because additional 
eligible survivors emerge after payment, resulting in 
overpayments to the original eligible payees.

(4) Medical reimbursements to claimants in excess of actual 
medical bills result in overpayments.

b.   Referral to National Office (NO).  Once an overpayment is 
identified, the matter is referred to the District Office Chief of 
Operations (COP) or FAB Manager for transfer to the NO.

The Claims Examiner (CE) identifying the overpayment prepares a 
memorandum identifying and evaluating the overpayment for review by 
and signature of the COP/Manager.  In the memorandum, the CE 
describes the circumstances of the overpayment.

If the COP/Manager agrees that an overpayment exists, the file is 
transferred to the Chief of Policies, Regulations, and Procedures 
Unit (PRPU), where it is assigned to a Policy Analyst (PA).

6.   Compensation Paid After Claimant’s Death.  No overpayment is 
declared when compensation is paid by EFT for direct deposit to the 
decedent's bank account.

     a.   Standard Form 1184.  When the NO discovers that compensation 
has been paid after the death of the claimant, and the payment is not 
returned, the Fiscal Officer immediately notifies the Department of 
the Treasury of the erroneous payment by completing the electronic 
Standard Form 1184 (Unavailable Check Cancellation), available at 
http://contacts.gsa.gov/webforms.nsf/0/A7422A589D29E2E1852570BC004ADC
27/$file/sf1184_e.pdf, indicating the claimant's name and date of 
death in the appropriate boxes on the form.

b.   Time Limitations.  The Department of the Treasury has a twelve-
month time limit from the date of the EFT to initiate recovery of the 
improper payment.  Therefore, the PA acts promptly upon learning that 
a payment was issued after the date of the claimant's death. Once the 
Department of the Treasury has been advised of the erroneous payment, 
the PA monitors the case for receipt of the payments.



c.    Recoupment.  The Department of the Treasury recoups the money 
from the bank which received the EFT and restores the funds to 
DEEOIC.  If for any reason the Department of the Treasury cannot 
recoup the erroneous payment, DEEOIC has no redress against the bank 
and the PA simply drafts a memorandum to the case file concerning the 
matter.

7.   Review and Initial Notification.  The PA reviews the overpayment 
memorandum and all available evidence to verify the existence of an 
overpayment, then calculates the exact amount of the overpayment.  
The PA creates and maintains an accounts receivable log in a 
spreadsheet to be stored on the shared drive to record overpayments 
and their disposition over time.  The PA tracks overpayments 
separately by district office.  

Once the overpayment is established, the PA determines whether the 
claimant bears any fault in the creation of the overpayment.

a.              Determination of Fault. The PA’s determination of 
fault depends on the circumstances surrounding the overpayment. The 
claimant must show good faith and exercise a high degree of care in 
reporting events which may affect entitlement to or the amount of 
benefits. Degree of care may vary with the complexity of 
circumstances and a claimant’s capacity to realize an overpayment has 
occurred.  While this is not an exhaustive list, the following can be 
construed as fault in creating an overpayment:

(1)  Claimant made an incorrect statement as to a material 
fact he or she knew or should have known to be incorrect.

(2)  Claimant failed to provide information he or she knew 
or should have known to be material in nature.

(3)  Claimant accepted payment that he or she knew or 
should have known to be incorrect.

b.              Initial Notification.  After making a determination 
of fault, the PA generates a letter bearing the Unit Chief’s (UC) 
signature informing the claimant that an overpayment exists.  Initial 
notification is required before DEEOIC can take any final action to 
recover an overpayment or adjust benefits.  

Exhibit 1 is a sample initial overpayment notification letter used 
when the claimant is without fault.  Exhibit 2 is a sample initial 
overpayment notification letter used when the claimant is with fault. 
[However, in situations warranting administrative write-off (see 
paragraph 7c below), no overpayment notification is sent to the 
claimant.]  The notification letter serves to:

(1)  Notify the claimant that an overpayment exists and the 
exact amount of the overpayment.

(2)  Provide the result of the preliminary finding of 
fault.

(3)  Advise the claimant of his or her rights. The claimant 



has 30 days following the date of the overpayment 
notification letter to invoke the rights to:

(a)  Inspect and copy DEEOIC records relating to the 
overpayment.

(b)  Present written evidence challenging existence or 
amount of the overpayment.

(c)  Request a telephone conference.

(d)  Challenge any finding of fault.

(e)  Request waiver of recovery of the overpayment.

The filing date of the claimant’s challenge to the 
overpayment is determined by the postmark date, the date 
the request is received in the office, or the Resource 
Center, whichever is the earliest determinable date.

c.   Administrative Write-Off.  If the amount of the overpayment is 
equal to or less than $2,500, the PA recommends administrative write-
off, regardless of the claimant’s fault, since the cost of recovery 
action will exceed the expected recovery amount.  The PA prepares a 
brief memorandum to the UC describing the reasons for recommending 
termination of collection actions. 

Once the UC approves an administrative write-off, the PA creates an 
accounts receivable record of the overpayment in the accounts 
receivable spreadsheet. The overpayment is then cancelled without 
giving any notice of the overpayment to the overpaid party, and no 
final decision is issued.  Exhibit 3 is a sample memorandum to file 
for this process.

8.   Telephone Conferences.  When requested by the claimant, the PA 
holds a telephone conference within 30 days of the date of the 
overpayment notification letter.  The PA also holds telephone 
conferences in cases where the financial data in the file is not 
clear or adequate to make a decision about waiver or repayment.

a.   Pre-conference Call. The PA holds a pre-conference call to give 
the claimant a clear picture of the purpose and process of the 
conference and the obligations of all parties, and to schedule a time 
for the call.  The PA:

(1)  Explains the issues that will be addressed during the 
conference call (i.e., income, expenses, assets, transfer 
of assets, and liabilities).  If a preliminary finding of 
"with fault" was issued, the PA explains how the decision 
was made and its implications, and invites the claimant to 
provide any information that could affect the preliminary 
determination;

(2)  Describes the criteria used to make key decisions in 
the case (i.e., with fault finding, criteria for waiver, 
interest charges);



(3)  Describes the evidence the claimant needs to collect 
in preparation for the conference call;

(4)  Gives the claimant a chance to ask questions;

(5)  Determines the best time for the conference; and

(6)  Prepares the pre-conference checklist (Exhibit 4), 
which verifies that the conference agenda items were 
discussed.

b.   During the Conference Call.  The PA:

          (1)  Identifies him- or herself;

          (2)  References the pre-conference call;

          (3)  States the purpose of the call;

(4)  Advises the claimant that he or she will be taking 
notes and for that reason there will be periodic pauses 
while he or she is writing;

          (5)  Describes the specific focus of the call;

(6)  Obtains the claimant’s acknowledgement that he or she 
understands what the conference issues are and what the 
conference is about;

(7)         Listens carefully to what is being said;

(8)         Probes responses that are too general or 
not credible, or which conflict with other statements 
given or the evidence of file;

(9)         Takes notes complete enough to capture the 
necessary information; and

(10) Confirms the accuracy of the statements recorded by 
reading them back to the participant(s) for confirmation.

     c.   After the Conference.  The PA:  

(1)         Prepares a neutral Memorandum of 
Conference, without findings, describing what 
transpired during the conference.  (See Exhibit 5 for 
a sample Memorandum of Conference.)  The language of 
the memorandum must be clear and non-technical.  A 
sound Memorandum of Conference should:

(a)  Identify and describe the issues that were 
discussed during the conference;

(b)  Identify the PA who conducted the conference and 
who participated in the conference;

(c)  Describe the position of DEEOIC and the claimant 
coming into the conference;

(d)  Describe the explanation provided in the 



conference that is relevant to the issue;

(e)  Describe what was said in the conference that is 
relevant to the issue;

(f)  Describe the method used to confirm the accuracy 
of the information collected in the conference that is 
recorded in the Memorandum of Conference; and

(g)  Describe any agreements reached in the 
conference.

(2)  Sends the Memorandum of Conference to the conference 
participant(s) for review and comments.  Exhibit 6 is a 
sample letter to the claimant.  Fifteen days from the date 
of the conversation, should be allowed for comments.  After 
receipt of any comments, the PA makes findings on the 
issues for resolution and documents these findings in the 
final letter decision.

9.  Burden of Proof.  DEEOIC has the right to require that the 
overpaid claimant submit whatever financial information the PA deems 
necessary to determine whether to waive recovery of an overpayment.  
Form OWCP-20 financial questionnaire (Exhibit 7) is designed to 
obtain financial information.  Extensive documentation of assets and 
expenses in support of the statements made on the OWCP-20 are 
required.  The burden rests solely on the overpaid claimant to 
establish the grounds for a waiver. 

10.  Waiver.  DEEOIC may waive recovery of all or part of an 
overpayment.  (See paragraph 10(b)(2)(b)(Example 2) for further 
explanation of a partial waiver.)  A determination to waive recovery 
of an overpayment is based on the PA’s review of any documentation or 
argument submitted by the claimant within 30 days after the initial 
notification letter is issued, evidence obtained during the telephone 
conference, or evidence received within a timely period after the 
claimant’s receipt of the Memorandum of Conference.

The burden of proof rests with the claimant to prove the conditions 
necessary to grant a waiver.  DEEOIC requires the claimant to submit 
information specified on Form OWCP-20 and supporting documentation.  
If this information is not submitted within 30 days of the request, 
waiver will be denied until such time as the requestor documentation 
is furnished.  Where it is determined that the overpaid claimant is 
not at fault in the creation of the overpayment, repayment will still 
be sought unless adjustment or recovery either would defeat the 
purpose of the Act or would be against equity and good conscience.

     a.   Recovery Would Defeat the Purpose of the EEOICPA. 

Where it is found that recovery will defeat the purpose of the 
EEOICPA, no recovery will be sought.  To defeat the purpose of the 
EEOICPA, it must be found that the claimant requires substantially 
all current income to meet current ordinary and necessary living 



expenses and that the claimant’s assets do not exceed a specified 
amount as determined by DEEOIC from data furnished by the Bureau of 
Labor Statistics (BLS).

When a claimant exceeds the limit for either disposable current 
income or assets, a basis exists for establishing a reasonable 
repayment schedule over a reasonable, specified period of time.  It 
is the claimant’s burden to show otherwise by submitting evidence 
that recovery of the overpayment would cause hardship of a nature 
sufficient to justify waiver.

(1)  The PA determines the claimant’s income based upon 
documents submitted.  An individual's total income includes 
any funds which may reasonably be considered available for 
his or her use, regardless of the source.  A spouse's 
income will not be considered available to the claimant 
unless the spouse was living in the household both at the 
time the overpayment was incurred and at the time waiver is 
considered.  Income to be considered includes, but is not 
limited to:

(a) Government benefits.

(b) Wages and self-employment income.

(c) Regular payments (rent or pension).

(d) Investment income and alimony or child support 
payments. 

(2)  The PA reviews claimed ordinary living expenses. It is 
the claimant’s burden to show that such expenses are 
reasonable and necessary. An individual is deemed to need 
substantially all of his or her current income to meet 
current ordinary and necessary living expenses if monthly 
income does not exceed monthly expenses by more than 
$50. The following can be considered as ordinary and 
necessary living expenses:

(a) Food, clothing, household and personal hygiene 
supplies, rent, mortgage payments, property taxes, 
utilities (e.g., electricity, gas, fuel, telephone, 
water), insurance (e.g., vehicle—one or two allowable, 
life, accident, and health), expenses for one or two 
vehicles (e.g., loan payments with the date each will 
be paid off, gas, oil, maintenance), transportation 
expenses not included under vehicle expenses, and 
creditor payments (e.g., credit card debt or other 
debt made in monthly installments).

(b) Medical, hospitalization and similar expenses not 
reimbursed by insurance or other sources.

(c) Church and charitable contributions made on a 
regular basis.  This does not include large one-time 



gifts made after receipt of the preliminary notice of 
the overpayment.

(d) Miscellaneous expenses (e.g., haircuts, 
newspapers) not to exceed $50 per month.

A finding that a type of expense is ordinary and necessary 
does not mean that the amount is ordinary and necessary.  
The burden is on the claimant to show that the expenses are 
reasonable and needed for a legitimate purpose. 

If the PA determines that the amount of certain expenses is 
not ordinary and necessary, particularly regarding 
significant expenses for food, clothing, and vehicles, the 
PA must state in writing the reasons for the finding. The 
finding must be supported by rationale, which may include 
reference to recognized research data (such as current 
statistics from BLS) that show that the claimant’s expenses 
exceed the average or range of expenses for the general 
population relevant to the claimant’s circumstances.

The PA evaluates only the minimum periodic payment as 
determined by the creditor.  The minimum amount is verified 
by copies of the claimant’s monthly billing(s) for consumer 
debt.

(3)  An individual’s assets should not exceed the resource 
base of $5,500 for an individual or $9,200 for an 
individual with a spouse or one dependent, plus $1,100 for 
each additional dependent, based on information from BLS. A 
spouse's assets will not be considered available to the 
claimant unless the spouse was living in the household both 
at the time the overpayment was incurred and at the time 
waiver is considered.  

(a)  Liquid assets may include (but are not limited 
to) cash, the value of stocks, bonds, savings 
accounts, mutual funds, and certificates of deposit.

(b)  Non-liquid assets may include (but are not 
limited to) the fair market value of an owner’s equity 
in property such as a camper, boat, second home and 
furnishing/supplies, vehicle(s) (i.e., any vehicles 
above the two allowed per immediate family), and 
jewelry.

Assets do not include the value of household furniture 
(primary residence), clothing, one or two vehicles, a 
home which the person maintains as the principal 
family domicile, or income-producing property, if the 
income from such property has been included in income.

b.   Recovery Would Violate Equity and Good Conscience.  If the 
claimant is not entitled to waiver under the “defeat the purpose of 
the EEOICPA” clause, the PA considers the “against equity and good 



conscience” clause.  Even if the claimant does not raise the “equity 
and good conscience” reason in the claim for waiver, the PA addresses 
this issue in the waiver memorandum.  

The PA reviews all pertinent financial information to determine if 
recovery of the overpayment will violate the concept of “equity and 
good conscience.”  This clause is divided into two parts, financial 
hardship and relinquishing a valuable right.  To demonstrate such a 
violation it must be established that either:

(1) Recovery will cause the claimant to experience severe 
financial hardship.  The PA evaluates financial records and 
compares income with expenses similar to the review 
conducted under paragraph 10(a) to determine if repayment 
will cause severe financial hardship.

Recovery will be found to be “against equity and good 
conscience” when an individual who was not entitled to 
benefits would experience severe financial hardship in 
attempting to repay the debt.  The criteria to be applied 
in making this determination are the same as those stated 
above in paragraph 10(a).

(2) The claimant has relinquished a valuable right or 
changed position for the worse.  The PA must review 
pertinent financial and other evidence to determine either 
of the following:

(a) Based chiefly or solely on notification of 
payment, the claimant relinquished a verifiably 
valuable right and such right cannot be regained 
(e.g., left a job that cannot be regained, sold a 
business, retired, or other major life-changing 
financial decisions).  When a claimant gives up a 
valuable right, his or her current ability to repay is 
not taken into consideration, as the forfeiture of the 
right is in itself the grounds for waiver.

Example:  After being advised of entitlement to 
compensation, the claimant resigned his job and 
withdrew his contributions to his retirement fund, 
under the assumption that he was entitled to a lump 
sum award of $150,000.  Three years later it was 
discovered that his award was erroneous.  The claimant 
had lost his retention rights, was unable to get his 
old job back, and could not secure other employment.  
Recovery of any of the overpayment would be “against 
equity and good conscience” in this situation because 
the individual gave up a valuable right.

(b)  A decision was made resulting in a loss that 
verifiably worsened the claimant’s condition, and such 
decision would not have been made but for the receipt 



of benefits. The claimant must show that if required 
to repay the overpayment, he or she would be in a 
worse position after repayment than would have been 
the case if the benefits had never been received in 
the first place.

Converting the overpayment into a different form, such 
as food, consumer goods, real estate, etc., from which 
the claimant derived some benefit, is not considered a 
loss. Converting the overpayment into a different form 
for the benefit of another person, such as a child or 
relative, may be considered as a loss if the claimant 
retains no ownership interest in the proceeds and has 
no ability to reclaim the proceeds.

Example 1:  A claimant received a lump sum award.  
Later the entire award is declared to be an 
overpayment.  The claimant contends that he has 
changed his position for the worse, as he used the 
entire award to make a down payment on a larger home.  
The claimant has not met his burden in showing that he 
changed his position for the worse, since he has not 
established that he suffered any loss.  He has simply 
converted the money into a different form.  Conversion 
of a liquid asset into real or tangible property does 
not constitute a loss.

Example 2:  A claimant is notified that he is entitled 
to $30,000.  Upon receipt of the money, the claimant 
signs a lease to rent a larger apartment and pays a 
$2,000 security deposit.  He places the remainder of 
the award in a savings account.  Before the claimant 
moves in, he is notified that the entire award is an 
overpayment.  As a result, the claimant fails to make 
the first month’s rent, forfeits the security deposit, 
and does not move to the new apartment.

Since the claimant would not have entered into the 
lease to rent the apartment but for his receipt of 
benefits, it would be inequitable to recoup the entire 
$30,000 overpayment.  The claimant clearly suffered a 
$2,000 loss and repayment would put him in a worse 
position than if he had not received the initial 
award.

Given that the claimant suffered a $2,000 loss, and 
not a $30,000 loss, a partial waiver is a legitimate 
action is this case.  The claimant does not have the 
money to rent a larger apartment and had no intention 
of doing so until he received his award.  Thus, the 
claimant relied on DEEOIC’s action and it would be 
inequitable to recover that part of the overpayment to 



the extent of his reliance.  It would not be 
inequitable to recover that part of the overpayment 
that the claimant deposited in the bank.  However, if 
the claimant were faced with additional expenditures 
arising out of the lease, those expenses would also be 
deducted from the 

Example 3:  Suppose a claimant receives a $150,000 
award and loaned a relative $25,000 to buy a house 
before he received notice of an overpayment.  Since 
the claimant has not suffered a loss, equity and good 
conscience do not require waiving of this $25,000.

However, it would be inequitable to tell the claimant 
to recall the loan at once (further, the terms may not 
allow such action), and it would not be inequitable to 
count the $25,000 as currently available assets.  
Thus, the interest the claimant receives on the loan 
as well as any sum he may receive on the principal 
should be considered income when determining the 
claimant’s ability to repay the overpayment.

11.  Overpayment Decisions.  After weighing all the evidence and 
considering all the circumstances surrounding the overpayment, the PA 
drafts an overpayment decision.  The decision outlines his or her 
findings and whether recovery is to be pursued.  The UC reviews, 
signs, and issues the overpayment decision to the claimant.  
Authority to issue overpayment decisions rests solely with the PPRU.  
As noted above, overpayment decisions are not issued where an 
overpayment is administratively terminated.

a.   First Demand Letter.  Where the overpayment decision holds that 
a collectible overpayment (debt) exists, the overpayment decision 
serves as the first demand letter.  In the overpayment decision, the 
PA outlines the facts surrounding the overpayment, provides a 
rationale as to why the overpayment is recoverable, and informs the 
claimant of the exact amount owed and the collection strategy to be 
used (i.e., monthly payment, collection from future entitlement). 

The decision advises the claimant that referral to the Department of 
the Treasury or the Department of Justice is possible and includes 
the due process requirements outlined by the Department of the 
Treasury.  The decision advises the claimant that he or she has 30 
days from the date of issuance of the overpayment decision to resolve 
the recoverable debt.  Exhibits 8, 9, and 10 are samples of final 
letter decisions.

b.   Issuing Waiver.  If the PA determines that a waiver is 
warranted, the overpayment decision definitively waives the full 
amount of the overpayment in question.  No further action is required 
on the part of the overpaid claimant or the PA, other than updating 
the spreadsheet.  (See Exhibit 8, option 1.)



(1)  Where it is determined that the claimant is at fault 
in the creation of the overpayment, no waiver may be 
granted and recovery will proceed as outlined in this 
chapter.

Exhibit 1: Sample Initial Overpayment Notification Letter (Without 
Fault)

Exhibit 2: Sample Initial Overpayment Notification Letter (With 
Fault)

Exhibit 3: Sample Memorandum to File for Administrative Write-Off of 
Debt Less Than $2000

Exhibit 4: Sample Pre-Conference Checklist

Exhibit 5: Sample Memorandum of Conference

Exhibit 6: Sample Conference Letter to Claimant

Exhibit 7: OWCP-20 Overpayment Recovery Questionnaire

Exhibit 8: Sample Final Decision (With Fault Preliminary Incorrect)

Exhibit 9: Sample Final Decision (With Fault Preliminary Correct)

Exhibit 10: Sample Final Decision (Without Fault Waiver Denied)
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1. Purpose and Scope.  EEOICPA PM 3-800 addresses the 
identification and establishment of debts to the point of finding a 
specific debt amount to be due and payable (i.e., collectible).  The 
purpose of this chapter is to provide guidance for managing debts by 
collection, compromise and termination.  Included are procedures for 
the assessment of charges, collection actions, salary offset, 
administrative offset, compromise, referral to the Department of the 
Treasury, and termination (write-off) of collection efforts.

2. Responsibilities.  The collection and settlement of debts are 
handled by:

a.   Claims Staff.  Claims Examiners identify the potential 
overpayments and initially compute the debts.



b.   National Office Fiscal Point of Contact (POC). National Office 
Fiscal POC employees are authorized to compromise claims and to 
suspend or terminate collection action, subject to the approval of 
the Chief of the Policies, Regulations, and Procedures Unit (PRPU), 
on claims of $1 to $100,000 (exclusive of interest, penalties, and 
administrative costs).  The POC also recommends referral of claims of 
more than $100,000 to the Director, Division of Energy Employees 
Occupational Illness Compensation (DEEOIC), for such action.

(1)  If there is any indication of fraud on the part of the 
claimant or any other party with an interest in the claim, 
the POC refers the claim to the Director of DEEOIC, who in 
turn refers the claim to the Department of Justice (DOJ). 
POC has no authority to compromise, suspend or terminate 
recovery on such claims.

A case involves fraud if an investigation is ongoing which 
is likely to lead to an indictment, if an indictment is 
pending, or if there has been a conviction in connection 
with the debt claim.  Cases where the DOJ has declined to 
seek an indictment, or the criminal case has been 
dismissed, or an acquittal has occurred are not considered 
fraud cases.

(2)  The POC also takes preliminary and final actions with 
respect to waiver of recovery, establishing and maintaining 
accounts receivable actions in a spreadsheet, pursuing 
collection of the debt, and monitoring accounts receivable 
to determine if and when referral to the Department of the 
Treasury or termination of collection action may be 
appropriate.

c.   An overpayment of compensation does not become a 
"debt" and is not subject to recoupment until established 
due process procedures have been provided and a final 
decision on waiver of recovery has been issued.  Until that 
time, the POC may accept payment against the overpayment 
but may not assess any charges, take any action to collect 
from compensation owed, or issue requests for offset by any 
other agency.

3.  Recovery. overpayment decision serves as the first demand letter 
to a claimant.  If there is no response from the claimant, or the 
claimant has responded but failed to agree to a reasonable collection 
strategy as outlined by DEEOIC, the PA generates a second demand 
letter within 30 days of the issuance of the overpayment decision 
(see Exhibit 1).  If the claimant does not respond or resolve the 
overpayment within 30 days of the issuance of the second demand 
letter, a third and final demand letter is sent (see Exhibit 2).

a.   Means of Recovery.  DEEOIC may employ various means of recovery 
where an overpaid claimant has been made aware of the overpayment 
(via the overpayment decision described above) but fails to refund 



the overpayment within 60 days of the issuance of the third and final 
demand letter.

(1)  Where the claimant has failed to refund the 
overpayment, DEEOIC recovers the overpayment by reducing 
any further lump sum payments due (current and future).  

(2)  Should the claimant die prior to repaying the 
overpayment, DEEOIC shall decrease future payments to any 
eligible survivors with respect to the underlying 
occupational illness or covered illness. 

(3)  If no element of fraud on the claimant’s part is 
present, the PA refers the debt to the Department of the 
Treasury when a recoverable overpayment exists and the 
claimant fails to refund the full amount within 60 days of 
the final demand letter, and DEEOIC is unable to recover 
from any future or current compensation.

(a)  Due to cross-servicing requirements of the Debt 
Collection Improvement Act of 1966, debts that are 
delinquent for more than 180 days should be referred 
to the Department of the Treasury for further debt 
collection action on the agency’s behalf.  Agencies 
may also refer debts that have been delinquent for 
less than 180 days to the Department of the Treasury 
to ensure efficient, cost-effective debt collection.

(b)  If there is sufficient reason to conclude that 
full or partial collection of the debt would be best 
achieved through litigation, the Department of the 
Treasury referral should include a recommendation to 
forward the debt to the Department of Justice for 
litigation [see DLMS 6 § 1162(a)].

(c)  However, no claim should be referred for 
litigation until DEEOIC’s collection efforts and 
administrative processes are completed and the debt 
remains delinquent and legally enforceable.  All 
referrals of this type should have the concurrence of 
the Office of the Solicitor of Labor.

(d)  The overpayment is subject to the provisions of 
the Federal Claims Collection Act of 1966, as amended 
(31 U.S.C. 3701 et seq.), and may be reported to the 
Internal Revenue Service as income.  

(4)  Where there is an indication of fraud, a false claim 
being made, or misrepresentation on the part of the 
claimant, the PA refers the debt to the Department of 
Justice for recovery if no overpayment refund is made in 
full at the end of the recovery process.  

The PA follows the current fraud procedures and promptly 
refers the claim to the Office of Inspector General for 



investigation.  However, a debt would not be referred to 
the Department of Justice if the debt is less than $2,500, 
which is the minimum amount necessary for referring debts 
to the Department of Justice for litigation.

4. Assessment of Charges.  Debt Collection Act of 1982 authorizes 
the assessment of interest, administrative costs, and penalties on 
delinquent debts. 

a.   Final Decision.  Charges are assessed on any debt where a final 
decision has been issued, beginning on the date the claimant was 
notified that charges may apply to the debt, or the date of the final 
decision, whichever is later.

b.   Court Order.  In cases of court-ordered restitution, the Court 
Order takes precedence over the Debt Collection Act.  Unless 
stipulated in the Court Order, charges may not be assessed on the 
part of the debt corresponding to the restitution amount set by the 
court (see paragraph 16 below).

c.  Interest.  Interest is assessed at the rate in effect on the date 
of the final decision (unless the claimant has defaulted on a 
previous agreement).  The rate of interest assessed shall be the rate 
of the current value of funds to the United States Treasury as 
published in the Federal Register.  The Treasury Current Value of 
Funds Rate is posted on the U.S. Treasury website at:  
http://www.fms.treas.gov/cvfr/index.html.

d. Administrative Costs.  When a debt is found to be delinquent and 
is referred to the Department of the Treasury for collection, a 
charge is added to the principal and interest as an administrative 
cost of collection.

5. Waiver of Interest and Other Charges.  Interest charges may be 
waived under three circumstances.  Waiver of these charges is 
mandatory under the provisions outlined in the first two 
subparagraphs below, and discretionary under the provisions outlined 
in the third subparagraph.

a. Full Payment Within 30 Days.  If the principal is repaid in full 
within 30 days of the notification (final decision) that charges are 
applicable, then charges are waived. This may be extended for one 
additional 30-day period on a case-by-case basis for good cause 
shown.  Acceptable reasons for the 30-day extension include (but are 
not limited to) situations where the claimant needs the additional 
time to liquidate assets or arrange financing to pay the debt, or 
where the claimant does not receive the final decision in a timely 
manner (e.g., because of absence from home due to vacation).

b.   Claimant Without Fault.  Where the claimant is without fault in 
the creation of the debt and a repayment agreement has been 
established, interest charges are waived if:

(1) The monthly payment is so small that it does not cover 
the interest, or

http://www.fms.treas.gov/cvfr/index.html


(2) There is so little left after interest that the debt 
will not be paid off within the lifetime of the claimant as 
determined by actuarial tables.

The POC determines whether charges are waived under this provision by 
completing the Waiver of Charges Worksheet (Exhibit 3).

If the claimant should later default on the repayment agreement, 
interest charges will again apply.

c.   Cost of Recovery Exceeds Accrued Charges.  If the full amount of 
the principal is paid after charges have accrued, and the additional 
cost of recovering the charges is greater than the amount of the 
accrued charges, then the DEEOIC may, at its discretion, waive the 
charges.

6. Compromise.  Compromise differs from waiver of recovery of an 
overpayment.  Waiver is accomplished by formal decision negating the 
overpayment before it becomes a debt, while compromise is an 
administrative means of disposing of a debt by accepting a partial 
settlement.  claimant has no legal right to settlement or 
compromise.  Also, the claimant need not be without fault for 
compromise to be considered.

a.              Compromise to Limit Repayment Period.  This method of 
compromise is addressed more fully in paragraph 7 below.

b. Compromise Due to Legal Issues.  A debt may also be compromised 
if the Office of the Solicitor notifies the POC that significant 
doubt exists as to whether the Government could establish its claim 
in court, and the claimant has offered partial repayment.  This may 
occur because of a dispute about the law or facts of the case.  
However, the POC does not make a judgment about legal enforceability 
without the Office of the Solicitor's specific advice after review of 
the case.  ( limitations noted in subparagraph c below also apply 
here.)

c. Resolution of Debt.  Once a compromise letter explaining the 
reasons for, and amount to be compromised, is issued by the National 
Office and the agreed-upon portion of the debt has been refunded to 
DEEOIC, the debt is fully resolved.  POC annotates the accounts 
receivable records to reflect resolution by compromise and the amount 
repaid.

(1)  The POC also sends a letter to the claimant confirming 
that the debt has been discharged.  Unless the compromise 
was for reasons of economic hardship, the POC also advises 
in this letter that the amount compromised will be reported 
as income to the IRS and may be subject to taxation under 
IRS rules. 

(2) At the end of each year, the National Office POC files 
IRS Form 1099G in cases where the debt has been compromised 
for reasons other than economic hardship, and a copy of the 
form is forwarded to the claimant’s case file.



7.   Compromise to Limit Repayment Period.  Compromise of 
the principal amount owed is an established tool for 
collecting existing overpayments.  However, compromise for 
the application of additional charges is different from 
compromise of principal.  Compromise of additional charges 
is mandatory where the repayment period must be limited.  
Compromise to limit the repayment period may be due to 
hardship, or based on life expectancy.  In such cases, a 
specific mathematical formula is used to determine the 
amount to be compromised.  

Under this policy, the POC considers compromising additional charges 
in all cases at the time the repayment agreement is established, 
unless charges are waived pursuant to paragraph 5(c) of this 
chapter.  If charges are waived under that provision, then compromise 
will not be considered under this policy.  

a. Effect of Charges.  If charges cannot be waived and a repayment 
schedule (either initial or re-negotiated) is being established, 
compromise must be considered in cases where the POC has determined 
that a certain amount is the most the claimant can afford to repay.

 

For example, if the POC determines, by review of detailed financial 
information, that the maximum amount the claimant can afford per 
installment and the period required for repayment of the debt at this 
rate is extended by more than 35% due to the application of the 
charges, then the amount of the principal must be compromised so that 
the period required for repayment of the debt is not extended by more 
than 35%.  

b. Information Needed.  The following information is needed to 
determine whether compromise of accrued charges and/or principal is 
required:  the amount of the principal, the amount of the monthly 
payment, and the interest rate.

c. General Calculation Rule.  Some cases may be eliminated from 
consideration for compromise by applying the following rule: divide 
the current principal balance (plus any accrued charges) by the 
monthly payment and multiply the result by the annual interest rate. 

If the result is less than 5.5%, no compromise is necessary, and the 
POC so indicates on the Compromise of Principal Worksheet (Exhibit 
4).  If the result is 5.5 or greater, the POC completes the 
Compromise of Principal Worksheet in its entirety to determine the 
amount to be compromised.

d.   Compromise Order.  If the principal must be compromised under 
this provision, the principal (before compromise) does not exceed 
$100,000, and no indication of fraud is present, the Chief of the 
PRPU certifies the Compromise of Principal Worksheet and the POC 
issues a compromise order to the claimant.  The compromise order, 
which includes the information outlined below, does not carry the 



right to a hearing. Exhibit 5 is a sample compromise order.

If the repayment period is sufficiently reduced by compromising only 
accrued charges, the PRPU Chief certifies the Compromise of Principal 
Worksheet and the POC issues a compromise order to the claimant, 
regardless of the principal amount.  The compromise order includes: 

(1) The amount of each component of the debt (with separate 
amounts specified for principal, accrued administrative 
costs, accrued penalty, and accrued interest, as 
applicable);

(2) The rationale for the determination that the debt 
cannot be waived;

(3) The rationale for any determination with respect to 
fraud (see paragraph 2b above);

(4) A brief explanation of the rationale for compromise 
(the Compromise of Principal Worksheet may be incorporated 
by reference);

(5) The amount to be accepted in full settlement of each 
component of the debt (with separate amounts specified for 
principal, accrued administrative costs, accrued penalty, 
and accrued interest, as applicable);

(6) The time and manner of payment; and

(7) A statement that the debt is not compromised or settled 
until full payment of the specified amount has been made. 

e.   Principal Over $100,000.  If any amount of the principal must be 
compromised under this provision and the principal amount (before 
compromise) exceeds $100,000, the case is referred to the Director of 
DEEOIC for further action after the Chief of the Policies, 
Regulations and Procedures Unit (PRPU) certifies the Compromise of 
Principal Worksheet.

f.   Compromise Not Approved.  If neither accrued charges nor 
principal are compromised under this provision, the POC files the 
Compromise of Principal Worksheet in the case file. 

8.   Compromise in Consideration of Partial Payment.  
Regardless of whether it is required under the provisions 
of this chapter, compromise may be further considered as a 
means of disposing of debts where collection would be 
extremely difficult or expensive.  The claimant need not be 
without fault for compromise to be considered, however, the 
claimant has no legal right to settlement or compromise to 
dispose of an overpayment.  

a.   Proposal.  The claimant may propose that DEEOIC be satisfied 
with partial recovery on the debt, or DEEOIC may propose a compromise 
to the claimant. For example, compromise might occur if the claimant 
reported a liquid asset that exceeded the resource base, but was 



insufficient to cover the debt, and otherwise had only enough income 
to meet expenses.  compromise would provide for recovery of the 
amount available and forgiveness of the remainder. 

However, in judging whether repayment would cause hardship, the POC 
assesses the claimant's income and assets according to the criteria 
provided in EEOICPA PM 3-0800.  claimant should be required to submit 
a current financial report (OWCP-20), if one has not been provided 
within the previous six months. Also, the POC informs the claimant 
that under certain circumstances the compromised portion of the debt 
will be reported to IRS as income.

b.   Repayment Within Reasonable Time.  Compromise should be 
considered if the Government cannot collect the full amount because 
the claimant is unable to pay it within a reasonable time, or the 
claimant refuses to pay the claim in full and the Government cannot 
enforce collection by court action within a reasonable time. In 
determining inability to pay, the OWCP may consider:

(1)  The age and health of the claimant;

(2)  Current and potential income;

(3)  Inheritance prospects;

(4)  The possibility that the claimant has concealed or 
transferred assets to avoid recoupment; and

(5)  The availability of assets or income for enforced 
collection.

If the POC finds that compromise is warranted, he or she 
prepares a memorandum to the file which describes the 
financial circumstances of the claimant, the proposed 
compromise, and the considerations which led to the 
compromise recommendation.  Exhibit 6 is a sample 
compromise memorandum.

c.   Limitations.   The compromise limitations described earlier in 
this chapter also apply here.  If compromise of the debt principal 
appears warranted but the original principal amount is more than 
$100,000, or where there is an indication of fraud (see paragraph 2b 
above), then the compromise memorandum and the case file should be 
referred to the Director of DEEOIC for further action.

d.   Compromise Order.  If compromise appears warranted and the 
limitations noted above do not apply, the POC issues a compromise 
order which includes the items listed in paragraph 4a above.  POC 
incorporates the information noted in the compromise memorandum in 
the compromise order to explain the basis for the compromise to the 
claimant.  compromise order does not carry the right to a hearing.  
Exhibit 5 is a sample compromise order.

e.   Contractual Agreement.  When a debt is compromised, the agrees 
to be satisfied with partial repayment.  Even if the claimant's 
circumstances change, such that the reasons for the compromise are no 



longer valid, OWCP has officially forgiven the remainder of the debt 
and may not press for additional repayment unless the claimant 
defaults on the repayment agreement. refore, compromise should be 
undertaken only after the claimant's financial circumstances are 
known.

9. Collection Strategies.  Strategies for collection of a debt are 
generally pursued in the following order, as appropriate:  

a. Recovery of Entire Debt.  This may occur by reducing any further 
compensation payment due currently or in the future for which there 
is direct statutory authority under 42 U.S.C. 7385j-2. Such 
recoupment, either in a lump sum or in installments, is addressed in 
paragraph 9 below.

b. Voluntary Repayment in Lump Sum.  Such repayments are addressed 
in paragraph 10 below.

c. Voluntary Deduction from Retirement Benefits.  Such deductions 
are made in installments from periodic payments.

 

d. Involuntary Offset of Retirement Benefits.  Also, refund of 
retirement contributions may be pursued.

e. Voluntary Installment Payments.  Payments made directly by the 
debtor are addressed in paragraph 10 below.

f. Compromise.  This action is addressed in paragraph 6 above.  
Where a debt exceeds $100,000, a recommendation is made to forward 
the debt to the Department of Justice for litigation or for 
compromising, suspending or terminating debt collection.

g.   Termination or Suspension.  These actions, also termed write-
offs, are addressed in paragraph 13 below.

10. Recovery from Compensation Entitlement.  If further 
compensation is owed to the claimant, the POC recovers the debt from 
any lump-sum payment due currently or in the future.  Collection 
action cannot begin until after the POC issues a final overpayment 
decision.  If a sufficiently large lump-sum payment of compensation 
is due, the debt is recovered in full by a single deduction from 
compensation owed.  POC sends the claimant a letter explaining the 
recovery method.  The POC establishes an accounts receivable on the 
accounts receivable spreadsheet to track the balance due, interest 
incurred, and/or payments received.

11. Recovery in Cases With No Compensation Entitlement.

a. Lump Sum Preferable.  Debts are collected in one lump sum 
whenever possible.  If the claimant cannot pay in this manner, 
payment may be accepted in regular installments.  POC determines the 
size and frequency of the installment payments by the size of the 
debt and the claimant's ability to repay.

b. Claimant's Resources.  The POC evaluates the claimant's 



resources for repayment as soon as a final overpayment decision is 
made (see EEOICPA PM 3-0800) and sets or negotiates an appropriate 
repayment plan with the claimant.

If detailed information about the claimant's financial status is not 
already in the case file, it should be obtained.  This information 
may include: Form OWCP-20 Overpayment Recovery Questionnaire; 
information provided on Forms EE-1 and EE-2; information provided by 
the Social Security Administration in response to requests from the 
DEEOIC; and other documents concerning the claimant's financial 
status.

c.   Detailed Financial Information Not Available.  If the claimant 
refuses to submit detailed financial information, or has not yet had 
time to reply to a request for such information, the POC may accept 
voluntary installment payments in an amount determined by the 
claimant, until detailed financial information becomes available.

However, the POC should not enter into a formal agreement with the 
claimant, and should not consider waiver of charges (see paragraph 4) 
or compromise of principal (see paragraphs 5 and 6), unless and until 
the claimant provides detailed financial information and agrees to 
installment payments in an amount which reasonably represents the 
maximum he or she can afford.

     

d. Schedule of Payments.  If the claimant offers to repay on a set 
schedule or requests a change in a schedule already established, the 
POC evaluates the proposed repayment plan for reasonableness on the 
basis of the claimant's resources as documented in the case file. 
 The Department of Labor’s regulations concerning debt collection 
recommend that debt repayment be scheduled to recover the entire 
amount (including any interest or penalties) in three years, but this 
may not be practical if the claimant does not have appreciable income 
(29 C.F.R 20.33(a)).

(1) If the repayment plan is not reasonable, the POC asks 
the claimant, in writing, to contact the POC or the Chief, 
PRPU to discuss an accelerated repayment plan.

(2) If the repayment plan is reasonable, the POC obtains a 
signed statement from the claimant which specifies the 
terms of repayment.  This statement constitutes a legally 
enforceable agreement.  POC annotates the accounts 
receivable spreadsheet and diaries the next payment.

e.   Unreasonably Small Payments.  If the claimant unilaterally makes 
installment payments in amounts so small that the debt will never be 
repaid, or will be repaid in an unreasonably long period (such that 
the claimant will become a "perpetual debtor"), and the claimant 
refuses to increase the payments or submit detailed financial 
information justifying the size of the payments, the POC refers the 
debt to the Department of the Treasury with a recommendation that the 



debt be forwarded to the Justice Department for resolution, if 
appropriate. 

     

f.   No Response to Demand Letters.  If no response is received to 
the demand letters, the POC attempts to contact the claimant by 
telephone.  POC explains who is calling and refers to the decision 
that stated the amount and terms of collection.  POC asks what 
arrangements the claimant would like to make to effect repayment.

If the claimant does not suggest a repayment plan, the POC should be 
prepared, based on review of the case file, to propose a weekly or 
monthly amount.  The POC ensures that the details of the telephone 
call are documented in the ECMS Telephone Messaging System.  When 
agreement is reached, the POC drafts a follow-up letter referring to 
the telephone call and the terms discussed, and requesting the first 
installment payment.

g. Further Action.  If the telephone call is unsuccessful, or if 
the claimant does not begin the agreed-upon payments, the POC 
evaluates the debt for referral to the Department of the Treasury, 
with a recommendation that it be forwarded to the Department of 
Justice, if appropriate, for termination of collection action.

12.  Referring Debts to Department of Treasury.  Debt Collection 
Improvement Act of 1996 provides that any non-tax debt or claim owed 
to the that has been delinquent for a period of 180 days be turned 
over to the Secretary of the Treasury for appropriate action to 
collect or terminate collection actions on the debt or claim.  To 
further this goal, the Department of the Treasury (DOT) has created 
the Debt Management Services (DMS), a division of the Financial 
Management Services Branch.

DMS provides government-wide debt collection services through the 
Treasury Offset Program (TOP) and Cross-Servicing Program.  TOP 
involves offsets of payments from a variety of federal programs and 
includes offset of income tax refunds.  Cross-Servicing Program 
includes skip trace services, administrative wage garnishment, 
referral of debts to the Department of Justice (DOJ) for litigation, 
and referral of debts to private collection agencies.

The DOT oversees all collection activity on all referred debts, and 
all debts more than 180 days delinquent must be referred for either 
TOP or Cross-Servicing or both. All debts related to overpayment of 
benefits under the EEOICPA are referred for both.

a. Notice to Claimant.  At least 60 days prior to referral to the 
DOT, the POC sends a letter advising the claimant that referral for 
collection action is possible.  notice includes specific advice that 
the claimant can:

(1) Inspect and request copies of records about the debt;

(2) Enter into a mutually agreeable written repayment 



agreement; and

(3) Request review of the amount of the debt, its past-due 
status, and whether the debt is legally enforceable.

Sample letters shown as Exhibits 1 and 2 include language for this 
purpose, so issuance of either or both at 30-day intervals after the 
debt becomes final provides adequate due process.  DOT will not 
accept debts where such notice has not been given.

b.   Referral.  When a debt is 180 days delinquent, it is eligible 
for referral to the DMS at DOT.  If the POC has made no progress in 
collection efforts through recoupment of compensation benefits or 
voluntary repayment actions, the POC refers the debt to the DOT.

The POC ensures that all due process requirements have been met and 
that the debt is appropriate for referral to the DOT.  DOT will not 
accept debts that are not final, covered by bankruptcy, already in 
private collection, in litigation, or with the Department of Justice 
(DOJ).

The POC refers the case to the DOT using the automated Debt 
Management System on the DOT’s website.  POC completes the DMS Agency 
Profile for each debt referred for servicing.  profile information 
includes: 

(1)          Claimant/Debtor’s Social Security number;

(2)          Agency Points of Contact;

(3)         The method(s) by which DEEOIC wants the DMS to 
service their debts (refer to TOP, refer to credit 
bureaus);

(4)          Payment agreement parameters (e.g., will 
interest during payment agreements); and

(5)          Whether the administrative fee is added to the 
debt or charged to DEEOIC.

c.   Return of Debt.  The DOT may return a debt to DEEOIC if it has 
been collected in full, found to be uncollectible, or covered by a 
bankruptcy filing, or if compromise has been reached.  Returned debts 
are sent to the POC for further action as necessary.

    d.   Debt and Transaction Tracking.  DMS tracks all debts and 
payments using Fed Debt, a debt and debtor based system which allows:

(1)         DMS to better handle joint and several 
debts;

(2)         A demand letter to be sent to each debtor;

(3)         Users to update debt and/or debtor 
information;

(4)         Multiple payment agreements for a debt;

(5)         Removal of a debtor/claimant from the debt 



without closing the entire debt;

(6)         Records of transactions, including how payments 
are applied (i.e., administrative fees, penalties, interest 
and principal);

(7)         Federal agencies to report payments, 
adjustments and reversals they receive in their offices.

The POC has access to the DMS Fed Debt System and uses it to track 
the status of the debt until it is resolved.

e.   Referral to Department of Justice (DOJ).  A component of DOT’s 
Cross Servicing is referral of debts in excess of $100,000 to the DOJ 
for litigating, compromising, suspending and terminating collection.  
The DOJ has the exclusive authority to compromise, suspend or 
terminate collection activity on debts in excess of $100,000, unless 
it decides, in its discretion, to return the debt to the agency for 
such purposes.

The POC ensures that all DOT referrals for debts in excess of 
$100,000, exclusive of interest, include recommendations to forward 
the debt to DOJ for permission to compromise, suspend or terminate 
collection action.

(1) While the DOJ is considering a case, the POC carries 
the accounts receivable record as open and annotates it as 
referred to DOJ.

(2) When collecting a debt under a DOJ agreement, DEEOIC 
cannot charge interest or send billing notices.

(3) The POC cancels the accounts receivable record on a 
case referred for collection when notified by the DOJ that 
it will not take further action.

13.  Termination of Collection Action (Write-off).  When DOT directs 
DEEOIC to write off the debt, the POC removes the account from 
DEEOIC’s receivables. 

a. Potential for Litigation.  National Office managers periodically 
review the accounts receivable spreadsheets to identify cases in 
which aggressive collection action has brought no result.  Each case 
is examined to determine whether litigation would lead to collection 
of the debt.  

Cases in which collection is not likely to succeed are terminated.  
They include situations where the claimant appears to have no assets 
or income which could be attached by a court; where the claimant's 
financial circumstances are such that hardship would result from 
recoupment; or where the Office of the Solicitor or the U.S. 
Attorney’s Office states that DEEOIC has a poor legal case against 
the debtor.

The POC prepares a memorandum regarding termination of collection 
action where collection actions have brought no results.  In the 



memorandum, the POC states the nature and amount of the debt, the 
efforts made to collect it, and the financial circumstances of the 
claimant, explaining why termination of collection action is 
warranted.

If the debt exceeds $100,000, or is between $2500 and $100,000 and 
there is an indication of fraud (see paragraph 2b above), the Chief 
of the PRPU signs the memorandum. Debts of $2500 or less which cannot 
be collected by administrative means, including referral to the DOT, 
must be written off, since the DOT will not accept them.

b. Suspension of Collection Action.  Occasionally a claimant may 
ask that the debt be forgiven due to financial hardship.  POC may 
suspend collection action because of financial hardship, but reserves 
the right to resume collection action in the event of future claims 
or a change in the claimant's circumstances. Exhibit 7 shows a sample 
letter advising a claimant of this action.

c. Termination of Collection Action.  When collection action is 
terminated, the POC documents and closes the accounts receivable 
record.  Termination of collection action, or the “write-off” of a 
bad debt, is an administrative action which differs from waiver or 
compromise.  Termination of collection action does not forgive the 
debt, since DEEOIC may collect it at a later date.  Generally, 
however, once a debt has been written off, collection actions are 
never resumed. 

At the end of each year, DOT files IRS Form 1099G for each case where 
the debt has been written off for reasons other than economic 
hardship, and a copy of the form is sent to the POC for inclusion in 
the case file.  Once Form 1099G has been filed, the POC documents the 
accounts receivable record accordingly, and DEEOIC may not collect 
the debt at a later date.

14.  Recovery from Deceased Claimant's Estate.  If the claimant dies 
before the debt is completely recovered, the POC acts quickly to 
obtain pertinent information about the estate.  Prompt action is 
essential because creditors who have not properly asserted a claim 
before the estate is closed are generally precluded from any 
recovery.  Once the estate has been closed and the proceeds 
distributed, collection action must be terminated. The information to 
be requested and the action to be taken are described in EEOICPA PM 
3-0800 and are the same for an established debt as for a newly 
discovered debt.

15. Credit Reporting.  Under the Debt Collection Act of 1982, 
claimants whose accounts become delinquent are subject to reporting 
to private credit reporting bureaus.  The DOT refers delinquent 
DEEOIC debts to one or more credit bureaus based on information the 
POC places in the DOT’s Debt Management System.  The credit bureaus 
maintain credit information on individuals and provide the 
information upon request to lenders.  POC points out the possibility 
of credit reporting to individuals who refuse to cooperate in the 



debt collection process.

If a claimant disputes the information in a credit bureau's file, the 
DOT will contact the National Office to verify the information.  POC 
verifies the information and responds to the DOT within seven 
business days. 

If DOT fails to respond to the credit bureaus within a given time 
limit (generally 30 days), the credit bureau will accept the 
claimant's version of the facts.

If the information held by the credit bureau was incorrect, the POC 
notifies the DOT and corrects the information in the office’s 
overpayment tracking system.  POC also updates the Treasury’s online 
debt system, so that the error is not repeated in the next 
transmission to the credit bureau. 

16. Court Ordered Restitution in Fraud Cases.  When a claimant has 
been convicted of filing a false claim which resulted in an 
overpayment/debt due the government, the court often orders the 
defendant/claimant to make restitution to the as a condition of 
probation.  amount of restitution may or may not be the full amount 
of the debt owed to OWCP.

a.   "Global Settlement". If the Court Order states that the 
restitution amount will be in full satisfaction of the debt owed the 
(a "Global Settlement"), the Court Order takes precedence over the 
OWCP's administrative debt collection process. 

In such cases, if the restitution amount is less than the outstanding 
debt principal balance, the principal balance must be reduced to the 
restitution amount set by the court.  Also, interest may not be 
applied to such debts unless stipulated in the Court Order.  However, 
if the probation period ends and the claimant fails to make full 
restitution, the POC pursues collection of the full original debt 
amount.

b.   Other Than "Global Settlement".  If the Court Order does not 
represent a "Global Settlement," the POC continues to pursue 
collection of the full amount of the debt, taking credit for any 
restitution amounts received.  Unless the Court Order stipulates 
assessment of interest, interest may not be applied to the 
restitution amount and any restitution payments received should be 
applied directly to the debt principal.

In criminal cases, OWCP is sometimes asked to assist the DOJ in 
calculating the loss to the government in accordance with federal 
sentencing guidelines. This may involve calculating how benefits 
would have been paid if the claimant had fully advised OWCP. The POC 
processes all such requests.

Exhibit 1: Sample Second Demand Letter

Exhibit 2: Sample Third and Final Demand Letter

Exhibit 3: Waiver of Charges Worksheet

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/proceduremanualhtml/unifiedpm/Unifiedpm_part3/Chapter3-0900Exhibit3.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/proceduremanualhtml/unifiedpm/Unifiedpm_part3/Chapter3-0900Exhibit2.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/proceduremanualhtml/unifiedpm/Unifiedpm_part3/Chapter3-0900Exhibit1.htm


Exhibit 4: Compromise of Principal Worksheet

Exhibit 5: Sample Compromise Order

Exhibit 6: Sample Compromise Memorandum

Exhibit 7: Sample Letter Terminating Collection Actions

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/proceduremanualhtml/unifiedpm/Unifiedpm_part3/Chapter3-0900Exhibit7.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/proceduremanualhtml/unifiedpm/Unifiedpm_part3/Chapter3-0900Exhibit6.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/proceduremanualhtml/unifiedpm/Unifiedpm_part3/Chapter3-0900Exhibit5.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/proceduremanualhtml/unifiedpm/Unifiedpm_part3/Chapter3-0900Exhibit4.htm


EEOICPA BULLETINS

2015 EEOICP Final Bulletins

15-01 New guidance for expedited processing for Form SSA-581 (Authorization to Obtain 
Earnings Data from the Social Security Administration)

EEOICPA BULLETIN NO. 15-01   

Issue Date:  October 15, 2014

___________________________________________________________

Effective Date:  October 15, 2014

___________________________________________________________

Expiration Date:  October 15, 2015

___________________________________________________________

Subject:  New guidance for expedited processing for Form SSA-581 (Authorization to Obtain 
Earnings Data from the Social Security Administration).

Background:  The Division of Energy Employees Occupational Illness Compensation (DEEOIC) 
submits Form SSA-581 to the Social Security Administration (SSA) to request earnings data to 
assist in verifying covered employment and/or to establish wage-loss. On October 1, 2014, the SSA 
and the DEEOIC agreed to new procedures to expedite this process. 

References:  Federal (EEOICPA) Procedure Manual, Chapters 2-0500 and 2-1400.

Purpose:  To provide guidance on obtaining expedited earnings data from the SSA.

Applicability:  All DEEOIC staff.

Actions:

1.  As part of the expedited process for obtaining earnings data from the SSA, the Claims Examiner 
(CE) is no longer required to obtain the signature of the employee, or, if the employee is deceased, 
the signature of the survivor on the   SSA-581 (Attachment 1). This process eliminates the need for 
the survivor to provide proof of the employee’s death and his or her relationship to the employee to 
obtain SSA earnings data for a deceased employee. 

2.  The CE is to complete the top portion of the Number Holder’s Information section on the 
SSA-581.  This includes the following information: name; social security number; date of birth of 
employee; date of death of employee (if applicable); and other name(s) used.  The CE completes the
form with the years deemed necessary to verify employment and/or establish wage-loss on the 
“Periods Requested” line. In the box entitled, “Requesting Organization’s Information,” the CE 
types his or her name and identifies the district office under, “Signature of Organization Official.” 
The CE dates the form and lists his or her direct phone number, along with the district office fax 
number. The CE is to capitalize all entries on the SSA-581. 

3.  In lieu of mailing the completed SSA-581 to the SSA, the CE uses the Interaction Fax system to 
fax digitally the completed SSA-581 to the SSA using FAX number 877-278-7067. A cover page is 
not required with the SSA-581, nor is it necessary to fax the second page of the SSA-581 that 
contains the Privacy Act Statement.

4.  The CE is to bronze into the OWCP Imaging System (OIS), a copy of the digitally faxed Form 
SSA-581, including the confirmation that the fax transmitted to the SSA. 

5.  If the faxed SSA-581 is deficient, the SSA contacts the CE directly to explain the deficiency, or 



the SSA emails the DEEOIC designated Point of Contact (POC) with a list of rejected SSA-581s for
each district office. This email will include the name of the employee, the employee’s social 
security number, SSA reference number, and the reason(s) for the rejected SSA-581. 

6.  The POC forwards the email of rejected SSA-581 to the assigned CE. After making the 
necessary corrections, the CE digitally faxes the corrected SSA-581 with a cover sheet (Attachment 
2) to FAX number 410-966-4210. The cover sheet must include the SSA reference number. The CE 
is responsible for bronzing into OIS any document received or created in response to a rejected 
SSA-581.  

7.  Upon receipt and processing of a SSA-581, the SSA releases a statement of earnings, known as 
an SSA-L460.  The SSA will mail the SSA-L460 to the DEEOIC Central Mail Room (CMR), 
located in London, Kentucky, where it is scanned and indexed into OIS. If the CE does not receive a
completed SSA-L460 within thirty (30) days of the faxed SSA-581, the CE calls the SSA to 
determine the status of the request.  If the SSA indicates that the SSA-581 has not been received, 
the CE must refax the SSA-581 in accordance with Step 3. After the SSA-581 is refaxed, the CE 
should follow-up with the SSA within thirty (30) days.  Otherwise, the CE obtains the status and 
monitors for SSA response.

8.  Inquiries to the SSA are made by calling one of six phone numbers (Modules) depending upon 
the last four digits of the relevant SSN (See Attachment 3). When calling the SSA, the following 
information should be available to expedite the inquiry: 

•    SSA-issued job code (8015).  The four-digit job code appears in the 
“Requesting organization” section of the SSA-581 form.

•    Name of your organization.

•    A copy of the SSA-581 or earnings statement in question.

•    The full SSN of the number holder (employee), or the control number 
from the earnings statement.

9.  This bulletin rescinds and supersedes EEOICPA Bulletin No. 09-10, entitled Processing Social 
Security Administration Form SSA-581.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachment 1



Attachment 2

Department of Labor 

Program – DEEOIC | Job Code - 8015

Primary Fax: 904-359-9294 |Secondary Fax: 904-359-9294



TO:
Social Security Administration

Planning Automation and Training Staff/HSS
FROM:  

FAX: 410-966-4210 PAGES:  

PHONE: (410) 966-6995 || Donald Fair DATE:  

RE: Itemized Statement of Earnings (581) Reject

Reject Reference #

CC:  

o Urgent           o For Review              o Please Comment              o Please Reply               o Please Recycle

Comments:  [Your comments here]

 

 

Attachment 3

Module Number Help Desk Telephone 
No.

0000-0999 Mod 1 410-966-1247

1000-1999 Mod 2 410-966-5657

2000-3999 Mod 3 410-597-1045

4000-5999 Mod 4 410-966-8512

6000-7999 Mod 5 410-597-1061

8000-9999 Mod 6 410-597-1065

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections

2014 EEOICP Final Bulletins

14-01 National Instant Criminal Background Check System (NICS) Improvement 
Amendments Act of 2007 (NIAA)

EEOICPA BULLETIN NO.   14-01



Issue Date:             November 18, 2013

________________________________________________________________

Effective Date:         November 18, 2013

________________________________________________________________

Expiration Date:        November 18, 2014

________________________________________________________________

Subject:  National Instant Criminal Background Check System (NICS)
Improvement Amendments Act of 2007 (NIAA).

Background: The Brady Handgun Violence Prevention Act of 1993 
required the Attorney General to establish a system that allows 
federal firearms dealers to determine whether a potential buyer is
prohibited from receiving the firearm under the federal Gun 
Control Act of 1968 or state law.  This system, the NICS, is a 
federal database that became operational on November 30, 1998.

The ability of the NICS to determine quickly and effectively 
whether an individual is prohibited from possessing or receiving a
firearm depends on the completeness and accuracy of the 
information made available to it by federal, state, and tribal 
authorities.  The NIAA was an effort to strengthen the NICS by 
increasing the quantity and quality of relevant records accessible
to the system.  Among its requirements, the NIAA mandates that 
federal departments and agencies provide relevant information to 
the Attorney General for the NICS on no less than a quarterly 
basis.  The statute specifies that federal agencies must provide 
this information “notwithstanding any other law,” and, as a 
result, information can be shared by agencies despite the 
otherwise applicable limitations of other laws (Privacy Act, 
Health Insurance Portability and Accountability Act, etc.).  For 
any information provided, the NIAA also requires federal agencies 
to update, correct, modify, or remove records once they become 
aware that information should no longer be prohibiting. 

On January 16, 2013, President Obama issued a Memorandum directing
the Department of Justice (DOJ) to provide guidance to agencies to
improve the implementation of this law.  This memorandum also 
required each Federal agency to issue an annual report setting 
forth relevant records possessed by the agency, the number of 
records submitted each year, and various other details concerning 
efforts required in connection with NICS reporting. 

References: P. L. 110-180, NICS Improvement Amendments Act of 2007

Purpose:  To inform the appropriate Office of Workers’ 
Compensation Program (OWCP) Division of Energy Employees 
Occupational Illness Compensation (DEEOIC) personnel of their 
responsibilities and the DEEOIC procedures required to effectively
identify, track and report relevant case file records in 
accordance with the NIAA of 2007. 

Applicability:  Appropriate National Office and District Office 
personnel. 

Actions:



A.  Prohibitors and Relevant Records

There are ten (10) categories of persons who are prohibited from 
shipping, transporting, possessing or receiving a firearm by 
federal law.  For each category of prohibitors, there are relevant
record types that should be reported to the NICS.  Records 
possessed by DEEOIC are relevant for the NICS if they can identify
an individual as being someone who is a prohibitor.  Most 
applicable records in DEEOIC’s possession will be obtained by 
DEEOIC rather than created by DEEOIC.  

Only records obtained from State or Local agencies need be shared. 
Federal records that DEEOIC obtains should not be shared as the 
federal agency that created it is responsible for its submission 
to the NICS independently. 

The following list describes the ten (10) categories of prohibited
individuals and the relevant record types for each:

1.  Felons

a. This includes any person “who has been convicted in 
any court of a crime punishable by imprisonment for a 
term exceeding one year,” (including general 
court-martial) regardless of whether or not that term of
imprisonment was imposed. 

b. The term “offense punishable by imprisonment for a 
term exceeding one year” does not include:

(1)         any federal or state offenses 
pertaining to antitrust violations, unfair trade
practices, restraints of trade or other similar 
offenses relating to the regulation of business 
practices; or

(2)         any state offense classified by the 
laws of the state as a misdemeanor and 
punishable by a term of imprisonment of two 
years or less.

c. What constitutes a conviction is determined in 
accordance with the law of the jurisdiction in which the
proceedings were held.  If a conviction has been 
expunged or set aside, or the person has been pardoned 
or had his/her civil rights restored, it is not 
considered a conviction unless it was provided in the 
expungement, pardon, or restoration that the person may 
not ship, transport, possess, or receive firearms. 

Relevant records defined by Department of Justice: Judgment and 
commitment orders from the courts – only if the conviction is 
secured without collaborating with a U.S. Attorney’s Office or 
other DOJ component. 

Potential DEEOIC specific relevant records: Judgments in state 
court actions, usually received in conjunction with 42 U.S.C. § 
7385i(a) which states that a person convicted of fraud in the 
application for or receipt of benefits under the Energy Employees 



Occupational Illness Compensation Program Act (EEOICPA) or any 
other federal or state workers’ compensation law forfeits any 
entitlement to the EEOICPA benefits for any injury, illness or 
death for which the time of injury was on or before the date of 
the conviction.

2.  Fugitives from justice

a. This includes any person who has fled from any state 
to avoid prosecution for a felony or a misdemeanor, 
leaves the state to avoid giving testimony in any 
criminal proceeding, or who knows that misdemeanor or 
felony charges are pending against him/her and who 
leaves the state of prosecution.

Relevant records defined by Department of Justice: 
Misdemeanor and felony warrants and charging documents – 
only if obtained without collaborating with a U.S. 
Attorney’s Office or other DOJ component. 

Potential DEEOIC specific relevant records:  None 
anticipated.

3.  Persons unlawfully using or addicted to any controlled
substance

a. This includes any person who uses a controlled 
substance and has lost the power of self-control with 
reference to the use of the controlled substance or who 
is a current user of a controlled substance in a manner 
other than as prescribed by a licensed physician.

b. Unlawful use need only to have occurred recently 
enough to indicate that the individual is actively 
engaged in such conduct, not necessarily at the precise 
time the person seeks to acquire a firearm.

c. An inference of current use may be drawn from 
evidence of recent use or possession of a controlled 
substance, or a pattern of use or possession that 
reasonably covers the present time (i.e., conviction for
use or possession within the past year or multiple 
arrests for possession within the past five years if the
most recent arrest occurred within the past year).

d. For a current or former member of the Armed Forces, 
an inference of current use may be drawn from recent 
disciplinary or other administrative action based on 
confirmed drug use (i.e., discharged based on drug 
rehabilitation failure).

e. The term “controlled substance” includes, but is not 
limited to, marijuana, depressants, stimulants, and 
narcotic drugs, but excludes distilled spirits, wine, 
malt beverages, and tobacco. 

Relevant records defined by Department of Justice:  Drug- 
related convictions, drug-related arrests, and disciplinary 
or other administrative actions in the Armed Forces based on



confirmed drug use – only if obtained without collaborating 
with a U.S. Attorney’s Office or other DOJ component.  
Therapeutic or medical records that are created in the 
course of treatment in hospitals, medical facilities, or 
analogous contexts that demonstrate drug use or addiction 
should not be submitted. 

Potential DEEOIC specific relevant records:  Judgments in 
state court actions, usually received in conjunction with 42
U.S.C. § 7385i(a).

4.  Persons “adjudicated as a mental defective” or 
“committed to a mental institution”

a. This includes any person who has been determined by a
court, board, commission, or other lawful authority as 
being a danger to himself/herself or others, or lacking 
the mental capacity to contract or manage his/her own 
affairs. 

b. A mental institution is a facility that provides 
diagnoses by licensed professionals of mental 
retardation or mental illness. 

c.  “Mentally defective” does not include a person:

(1) who has been granted relief from the disability 
through a qualifying federal or state relief from 
disability program as authorized by the NIAA; or

(2) whose adjudication or commitment was imposed  by
a federal department or agency and, 

a)  the adjudication or commitment has been 
set aside or expunged; 

b)  the individual has been fully released 
or discharged from all treatment, 
supervision or monitoring;

c)  the individual has been found by a 
court, board, commission or other lawful  
authority to no longer suffer from the 
mental health condition that was the basis 
for the adjudication or commitment, or

d)  whose adjudication or commitment is 
based on a medical finding of disability, 
without an opportunity for a hearing by a 
court, board, commission, or other lawful 
authority and the person has not been 
“adjudicated as a mental defective” pursuant
to 18 U.S.C. § 922(g)(4).

d. Formal commitment of a person to a mental institution
by a court, board, commission or other lawful authority 
includes commitment to a mental institution 
involuntarily, commitment for mental defectiveness or 
mental illness or commitment for other reasons, such as 
for drug use.  It does not include a person in a mental 



institution for observation or a voluntary admission to 
a mental institution.

Relevant records defined by Department of Justice: Judgment 
and commitment orders, sentencing orders, and court or 
agency records of adjudications of an individual’s inability
to manage his or her own affairs if such adjudication is 
based on marked subnormal intelligence or mental illness, 
incompetency, or disease (including certain agency 
designations of representative or alternate payees for 
program beneficiaries).

Potential DEEOIC specific relevant records:  Court ordered 
guardianship and conservatorship documents received during 
the course of claims adjudication. 

5.  Illegal/unlawful aliens, and aliens admitted on a 
non-immigrant visa

a. This includes any person who is illegally or 
unlawfully in the United States or has been admitted to 
the United States under a non-immigrant visa. 

b. This includes those persons who:

(1)         unlawfully entered the United 
States without inspection and authorization by 
an immigrant officer and who have not been 
paroled into the United Stated under § 212(d)
(5) of the INA; 

(2)         are a non-immigrant and whose 
authorized period of stay has expired or who 
has violated the terms of the non-immigrant 
category in which he/she was admitted; 

(3)         were paroled under INA § 212(d)(5) 
whose authorized period of parole has expired 
or whose parole status has been terminated, or;

(4)         are under an order of deportation, 
exclusion or removal, or voluntary departure, 
whether or not he/she has left the United 
States.

c. Permanent resident aliens and aliens lawfully present
in this country without a visa are not prohibited. 

Relevant records defined by Department of Justice: 
Deportation orders, visa applications (including denials), 
and immigration papers.

Potential DEEOIC specific relevant records:  None 
anticipated.

  6.  Persons dishonorably discharged from the military

a. This includes any person whose separation from the 
U.S. Armed Forces was characterized as a dishonorable 
discharge or a dismissal adjudged by a general 
court-martial.



b. Any person who was separated for any other discharge 
(for example, a bad conduct discharge) or whose 
dishonorable discharge or dismissal has been upgraded 
under the authority of a discharge review board or a 
board for the correction of military records is not 
prohibited. 

Relevant records defined by Department of Justice: Discharge
records, court-martial records, and disciplinary orders – 
only if no other federal agency would be submitting.

Potential DEEOIC specific relevant records:  None 
anticipated. 

       7.  Citizen renunciates

a. This includes any person who having been a U.S. 
citizen renounced U.S. citizenship either before a 
diplomatic or consular office of the United States in a 
foreign state pursuant to 8 U.S.C. § 1481(a)(5) or 
before an officer designated by the Attorney General 
when the United States is in a state of war pursuant to 
8 U.S.C. § 1481(a)(6). 

b. Any person whose renunciation of citizenship has been
reversed as a result of administrative or judicial 
appeal is not prohibited.

Relevant records defined by Department of Justice: Form 
DS-4083, Certificates of Loss of Nationality.

Potential DEEOIC specific relevant records:  None 
anticipated.

       8.  Persons subject to a domestic violence restraining order

a. This includes any person subject to a domestic 
violence restraining order as long as the court order 
was:

(1)         issued after a hearing of which 
such person received actual notice and had an 
opportunity to participate;

(2)         restrains such person from 
harassing, stalking, or threatening his/her 
intimate partner or his/her child with that 
intimate partner or person, or engaging in 
other conduct that would place the intimate 
partner in reasonable fear of bodily injury to
the partner or child; and

(3)         includes a finding that such 
person represents a credible threat to the 
physical safety of the intimate partner or 
child or, by its terms, prohibits the use, 
attempted use or threatened use of physical 
force against the intimate partner or child 
that would reasonably be expected to cause 
bodily injury. 



b. The Bureau of Alcohol, Tobacco, Firearms and 
Explosives (ATF) has clarified that an “intimate 
partner” is defined as:

(1)         the spouse of the person

(2)         a former spouse of the person

(3)         an individual who is a parent of a
child of the person

(4)         an individual who cohabits or has 
cohabited with the person.

Relevant records defined by Department of Justice:
 Protective orders.

Potential DEEOIC specific relevant records:  Protective 
orders potentially received in conjunction with child 
support orders.

9.  Persons convicted of a misdemeanor crime of domestic 
violence

a. This includes any person who meets all of the 
following criteria:

(1)         has been convicted of a federal, 
state, local or tribal offense that is a 
misdemeanor, or in states that do not classify
offenses as misdemeanors, is an offense 
punishable by imprisonment for a term of one 
year or less or only by a fine;

(2)         the offense has, as an element, 
the use or attempted use of physical force or 
the threatened use of a deadly weapon; and

(3)         the offense was committed by a 
current or former spouse, parent or guardian 
of the victim, by a person with whom the 
victim shares a child, by a person who is 
cohabitating with or has cohabited with the 
victim as a spouse, parent or guardian, or by 
a person similarly situated to a spouse, 
parent or guardian of the victim. 

b.  If a conviction of a misdemeanor crime of 
domestic violence has been expunged or set aside, or 
the person has been pardoned or had his/her civil 
rights restored, it is not considered a conviction 
unless it was provided in the expungement, pardon, or
restoration that the person may not ship, transport, 
possess, or receive firearms (and the person is not 
otherwise lawfully prohibited in the jurisdiction in 
which the proceedings were held).

Relevant records defined by Department of Justice:  
Convictions – only if obtained without collaborating with a 



U.S. Attorney’s Office or other DOJ component.

Potential DEEOIC specific relevant records: Judgments in 
state court actions, usually received in conjunction with 42
U.S.C. § 7385i(a).

       10.  Persons under indictment

a. This includes any person “who is under indictment for
a crime punishable by imprisonment for a term exceeding 
one year.”

b. The ATF has clarified that this includes:

(1)         a person under indictment or 
information in any court under which a crime 
punishable by imprisonment for a term 
exceeding one year may be prosecuted, or; 

(2)         a military service member charged 
with any offense punishable by imprisonment 
for a term exceeding one year which has been 
referred to a general court-martial.

Relevant records defined by Department of Justice:  
Indictments and information – only if obtained without 
collaborating with a U.S. Attorney’s Office or other DOJ 
component.  

Potential DEEOIC relevant records:  Indictments in state 
court actions – usually received in conjunction with 42 
U.S.C. § 7385i(a).

B.   DEEOIC Responsibilities

When a relevant record is obtained/created by DEEOIC, it 
should be recorded and tracked by the Claims Staff in the 
Energy Compensation System (ECS).  DEEOIC National Office 
will then report any such records to NICS on a quarterly 
basis using this data.

1. A new “NICS Indicator” to capture the relevant record
for quarterly reporting to NICS has been added to ECS 
effective October 15, 2013.  The “NICS Indicator” is 
accessed from the Case Summary Screen in ECS.

2. Relevant records as described in Part A of this 
bulletin, primarily those identified as “Potential 
DEEOIC specific relevant records,” for each of the 10 
categories may be identified in daily Incoming 
Correspondence, upon inspection of case records, or in 
Investigative Memoranda submitted by the Department of 
Labor’s Office of Inspector General.

3. Upon initial identification of a relevant record, the
Claims Examiner should:

a.          Author a brief Memo to the File 
describing the relevant record and why it 
identifies the individual as a prohibitor.  
The author date and received date of the 



relevant document should be noted in the Memo
to the File. 

b.          Forward the Memo to the File to 
the District Director or Final Adjudication 
Branch (FAB) Manager for signature.  The case
file, containing the Memo to the File, should
be forwarded to the Policy Branch for 
review.  If the Policy Branch does not concur
with the Memo to the File, the case file will
be returned to the district office/FAB office
with a memo explaining why the evidence does 
not meet the NICS reporting requirements.

c.          If the Policy Branch agrees that 
the case file contains a relevant record for 
NICS reporting, the policy staff should sign 
the Memo to the File and then select the 
“View/Edit NICS Indicator” from the Case 
Summary Screen in ECS.  The policy staff will
select the “NICS Enabled” field and the 
effective date of the memo will be 
auto-populated.  The policy staff should 
indicate in the “Note” section of the “NICS 
Indicator” the relevant document that 
identifies the individual as a prohibitor.

d.          No further action or reporting is 
required, since a report will be generated 
based on the entry of this NICS Indicator.

4. Upon later determination that the relevant record 
does not apply or no longer applies, and thus is no 
longer prohibiting, the Claims Examiner should:

a.          Author a brief Memo to the File 
describing the reason the relevant record 
does not apply or no longer applies.  The 
author date and received date of the relevant
document that alters the original 
determination should be noted in the Memo to 
the File.

b.          Forward the Memo to the File to 
the District Director or FAB Manager for 
signature.  The case file, containing the 
Memo to the File, should then be forwarded to
the Policy Branch for review.  If the Policy 
Branch does not concur with the Memo to the 
File, the case file will be returned to the 
district office/FAB office with a memo 
explaining why the evidence still meets the 
NICS reporting requirements.  If the Policy 
Branch agrees that the relevant record 
previously reported does not apply or no 
longer applies, the policy staff should sign 



the Memo to the File and update, correct, 
modify, or remove the “NICS Indicator” from 
ECS by selecting the “View/Edit NICS 
Indicator” from the Case Summary Screen in 
ECS and selecting the “NICS Disabled” field. 
The policy staff should enter any applicable 
note in the “Note” section of the “NICS 
Indicator.”

c.          The National Office should report 
the update, correction, modification, or 
removal of the NICS Indicator to the Office 
of the Solicitor so that NICS can be 
appropriately notified. 

Disposition:  Retain until incorporated in the 
Federal Energy Employees Occupational Illness 
Compensation Program Act (EEOICPA) Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1:  Claims Examiners, Supervisory Claims 
Examiners, Technical Assistants, Customer Service Representatives,
Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, Resource Centers and District Office Mail & File 
Sections

14-02 Renewed EEOICPA Forms

EEOICPA BULLETIN NO. 14-02   

Issue Date:  February 10, 2014

___________________________________________________________

Effective Date:  February 10, 2014

___________________________________________________________

Expiration Date:  February 10, 2015

___________________________________________________________

Subject:  Renewed EEOICPA forms.

Background:  Every three years, the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) submits a package to the Office of Management and Budget (OMB) that 
requests renewal of DEEOIC’s authority to use 19 forms that collect information necessary for the 
adjudication of claims under the Energy Employees Occupational Illness Compensation Program 
Act (EEOICPA).  On December 31, 2013, OMB granted DEEOIC’s request and renewed the 
EEOICPA forms for another three years of use through December 31, 2016.

References:  Federal (EEOICPA) Procedure Manual, Chapters 2-900, 2-1300 and 3-700.

Purpose:  To provide guidance following OMB’s renewal of 19 EEOICPA forms.

Applicability:  All DEEOIC staff.



Actions:

1.  As noted above, the 19 EEOICPA forms in OMB Control No. 1240-0002 have been renewed for 
use through December 31, 2016.  The 19 forms are listed below:

EE-1                         EE/EN-8

EE-1 (Spanish version)       EE/EN-9

EE-2                         EE/EN-10

EE-2 (Spanish version)       EE/EN-11A

EE-3                         EE/EN-11B

EE-3 (Spanish version)       EE/EN-12

EE-4                         EE/EN-13

EE-4 (Spanish version)       EE/EN-16

EE-7                         EE/EN-20

EE-7 (Spanish version)

All remaining paper stock of the prior version of these forms (with the expiration date of either 
October 31, 2013 or December 31, 2013) should be discarded.  In addition, any electronic versions 
of these forms should be deleted from wherever they are being stored or posted for use by either 
claims staff or the public and archived.

2.  Effective immediately, all claims staff must begin using the newly renewed forms that bear the 
expiration date of “12/31/2016.”

3.  Five of the 19 renewed forms (the EE-1, EE-2, EE-3, EE-4 and EE-7) are posted on the DEEOIC
webpage for downloading and submission by members of the public.  Those same forms, plus the 
remaining 14, are also posted and available for use by claims staff in the “Forms” subfolder in the 
“Policies and Procedures” folder located on the DEEOIC shared drive.

Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections

14-03 Handling Requests for Communication Assistance, Accommodations, and Modifications
under the Federal Disability Nondiscrimination Law by Claimants and Others in the Division 
of Energy Employees Occupational Illness Compensation (DEEOIC) Adjudicatory Process

EEOICPA BULLETIN NO: 14-03

Issue Date: May 13, 2014

________________________________________________________________________

Effective Date: May 13, 2014



________________________________________________________________________

Expiration Date: May 13, 2015

________________________________________________________________________

Subject: Handling Requests for Communication Assistance, Accommodations, and Modifications 
under the Federal Disability Nondiscrimination Law by Claimants and Others in the Division of 
Energy Employees Occupational Illness Compensation (DEEOIC) Adjudicatory Process. 

Background: The Office of Workers’ Compensation Programs (OWCP) has long been committed to
facilitating effective communication with claimants regarding decisions and other actions in each 
individual case.  Consistent with its responsibilities under applicable Federal disability 
nondiscrimination laws, with its mission, and with the additional emphasis on the employment of 
individuals with disabilities as reflected in Executive Order 13548 (issued July 26, 2010), the 
DEEOIC is issuing this Bulletin to inform DEEOIC officials and personnel of their responsibilities 
under the Federal disability nondiscrimination law (including but not limited to the Rehabilitation 
Act Section 504 obligations, which applies to Federally-conducted programs or activities).  This 
Bulletin explains the type of notice the DEEOIC is required to provide to claimants about its 
responsibilities under the Federal disability nondiscrimination law.  This Bulletin also describes the 
procedures that must be used for handling requests from claimants needing communication 
assistance, or reasonable accommodations/modifications in the claims process.  Finally, it sets forth 
requirements regarding conducting hearings, medical appointments, and other in-person interactions
in accessible facilities.

The District Office should handle requests for communication assistance or reasonable 
accommodations/ modifications for claimants with disabilities as a high priority action item.
 Because the OWCP, and thus the DEEOIC, bears a high burden for justifying any failure to provide
requested assistance, the District Office should immediately contact the National Office if it has 
questions or concerns regarding how to comply with the applicable requirements.

For purposes of disability nondiscrimination law and the obligations discussed in this Bulletin, a 
"disability" is defined as a physical or mental impairment that substantially limits one or more of a 
claimant's, or other individual's, major life activities.  The obligations and procedures discussed in 
this Bulletin apply to requests related to all medical conditions that can be considered impairments, 
including conditions that are not employment-related or conditions that may have developed 
subsequent to the filing of the claim.  

In addition to its duty to provide communication aids and services and reasonable accommodations 
for persons with disabilities, the DEEOIC must reasonably modify its policies, practices, and 
procedures when necessary to avoid discrimination on the basis of disability.  It is also obligated to 
conduct its programs and activities so that each part of a program or activity is accessible to 
individuals with disabilities.  

Communicating effectively with, providing other types of appropriate assistance and 
accommodations/modifications for, and ensuring that all aspects of the claims process are accessible
to claimants with varying types of disabilities (including visual impairments) are not only consistent
with the non-adversarial nature of the DEEOIC adjudicatory process, but are also required by 
Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. § 794) (Section 504), which applies to 
Federally-conducted programs or activities.  In addition, in the Americans with Disabilities Act 
Amendments Act of 2008 (ADAAA), which amends the Rehabilitation Act as well as other Federal 
disability nondiscrimination laws, Congress emphasized that the definition of disability "shall be 
construed in favor of broad coverage of individuals to the maximum extent permitted by [the terms 
of the applicable law]," and generally shall not require extensive analysis.  Therefore, when 
responding to a request for assistance, the DEEOIC should focus its attention primarily on how to 
assist the claimant (or other individual with a disability) most effectively, rather than on whether the



individual is, in effect, "disabled enough" to deserve the assistance.

Both applicable law and Department of Labor policy require the OWCP’s DEEOIC to communicate
as effectively with persons who have disabilities as the agency communicates with other persons.
 The DEEOIC bears the general responsibility for providing communication aids and services for 
claimants with disabilities, and for ensuring that the aids and services provided to each individual 
claimant with a disability are effective for that particular claimant.  The obligation to provide 
equally effective communication applies to the written letters and decisions that the DEEOIC 
generally provides in paper format, telephonic communications, and all other modes of 
communication.

Finally, the legal duty to provide accommodations/modifications, and to conduct hearings and other 
in-person interactions in accessible facilities, applies to all phases of the claims process.

Applicability:  All National Office, District Office and Final Adjudication Branch personnel, nurses,
and medical billing processors. 

References:  29 U.S.C. § 794; 29 U.S.C. § 705; 42 U.S.C. § 12102.  Note that the ADAAA amended
the statutory definition of "disability" for purposes of disability nondiscrimination law (referred to 
in the Background section above) to broaden that definition and provide rules for construing it. See 
29 U.S.C. § 705(20)(B), incorporating by reference the definition of "disability" set forth in 42 
U.S.C. § 12102. For further information about the definition of "disability," as amended by the 
ADAAA, and guidance on interpreting that definition, see the website of the U.S. Equal 
Employment Opportunity Commission (EEOC), available at: 
http://www.eeoc.gov/laws/statutes/adaaa_info.cfm. 

The EEOC published a Final Rule in March 2011 that explains in detail how to interpret the 
definition of "disability" and its component elements; it has also published a fact sheet and 
Questions and Answers sheet regarding the provisions of the Final Rule.  These documents are 
available at the EEOC web page cited above.  Please note that although the EEOC regulations are 
not directly applicable to the DEEOIC, the DOL's interpretation of the disability nondiscrimination 
laws it enforces must be consistent with the EEOC's interpretation of Title I of the Americans with 
Disabilities Act (ADA); therefore, the EEOC's regulations and guidance documents are useful tools 
for learning about the OWCP’s and the DEEOIC’s disability-related legal obligations. 

Purpose:  To advise the DEEOIC and related personnel of their responsibilities, and of the 
DEEOIC’s procedures, for taking certain actions related to disability.  These actions include 
responding to requests by claimants and others for auxiliary aids and services to ensure equally 
effective communication ("communication aids and services"), or for reasonable 
accommodations/modifications, on the basis of disability.  They also include taking appropriate 
steps to ensure that all in-person interactions are accessible to persons with disabilities.

Actions:

I. General Principles Re: Requests for Communication Aids and Services and Reasonable 
Accommodations/Modifications

Although this Bulletin primarily addresses requests from claimants needing communication 
assistance and/or accommodations/modifications under applicable Federal disability 
nondiscrimination laws, these instructions also apply where an employing agency official, a 
representative, or anyone else legitimately associated with the claims process requires 
communication aids and services, or reasonable accommodations/modifications. Where a specific 
type of accommodation has been requested, the CE/HR is to determine the type of accommodation 
required and provide the accommodation as is outlined in this Bulletin.

All DEEOIC personnel must be sensitive to the potential needs of the claimant population and must
realize that the law permits claimants to request communication aids and services, and/or 
reasonable accommodations/modifications, at any stage of the claims process.  A claimant who did 
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not need such aids, services, or accommodations/modifications at the initial stages of a claim may 
later develop a disability requiring one or more of these types of assistance.  Under the law as 
amended by the ADAAA, a person who does not have an actual, current disability, but who has a 
record of a disability (for example, someone who has recovered from cancer or heart disease), is 
entitled to reasonable accommodations under appropriate circumstances.

Because the same medical condition may affect each person differently, requests for communication
aids and services and/or accommodations/modifications must be analyzed on a case-by-case 
basis, and actions appropriate to each individual person with a disability will vary.  For example, 
not every person who is deaf understands American Sign Language (ASL).  Some deaf persons rely 
on lip reading, frequently combined with computer-assisted real-time (CART) transcription; others 
understand Signed English (which has a different syntax from ASL); and still others understand 
other sign languages, such as Spanish Sign Language.  Information on how to respond to each type 
of request (for communication aids and services, and for accommodations/modifications) appears in
Section III below.

All DEEOIC personnel should know the procedures for responding to requests for communication 
aids and services and/or accommodations/modifications.  Each District/FAB Office should have at 
least one designated point of contact (POC) who is responsible for facilitating responses to such 
requests, and who is knowledgeable about the relevant procedures, law and policy.  Any personnel 
within that District/FAB Office should reach out to the designated POC should a question arise.  As 
needed, DEEOIC personnel may also consult with the Branch of Policy which may seek out 
resources available in other DOL agencies or other appropriate Federal agencies.  For example, 
DOL's Office of Disability Employment Policy (ODEP) has a Technical Assistance Center called 
the Job Accommodation Network (JAN) which may be able to assist with interactive services to 
help determine what accommodations are appropriate for a specific person.  

Upon receipt of a request for disability-related communication aids and services or reasonable 
accommodations/modifications, the DEEOIC personnel must take immediate action. The first step 
will be to contact the District/FAB Office POC for that person’s office. 

Once the DEEOIC determines that an accommodation is required under the particular 
circumstances, the District/FAB Office POC is to change the case number bar on the top of the case 
summary screen and the left side navigation panel in the Energy Compensation System (ECS) to 
purple so that anyone reviewing the case will immediately understand that special handling is 
required.  To do this, the POC will select the “Edit Section 504 Indicator” from the “Case 
Summary” screen in ECS, select “504 Enabled” from the “Section 504 Indicator” pop-up, and click 
“Ok.” Once this is completed, the Navigation Panel will be purple.  The OWCP Imaging System 
(OIS) will automatically update the heading with the same color.

II. Notice to Claimants

Federal disability nondiscrimination law defines a "disability" as a physical impairment (such as 
cancer, diabetes, or epilepsy) or a mental impairment (such as autism, bipolar disorder or 
post-traumatic stress disorder) that substantially limits one or more of the person's major life 
activities.

The DEEOIC will provide notice to claimants that: if they have such a disability, they may request 
that the DEEOIC provide them with communication aids and services and/or 
accommodations/modifications; a claimant who has a record of such a disability is also entitled to 
receive reasonable accommodations under appropriate circumstances; and the DEEOIC will 
respond to all requests for the above types of assistance as required by Federal law.  

Effective immediately, all correspondence, including recommended and final decisions, shall 
include the following language, bolded, in the footer of the first page of all correspondence sent to 
all claimants and Authorized Representatives: 



If you have a disability (a substantially limiting physical or mental impairment), please contact 
our office/claims examiner for information about the kinds of help available, such as 
communication assistance (alternate formats or sign language interpretation), accommodations 
and modifications. 

See Attachment 1 as a sample of where this statement should be placed in all documents. 

III. Responding to Requests for Assistance

This section explains how to respond to two different types of requests.  Subsection A addresses 
requests for auxiliary (communication) aids and services, while Subsection B addresses other types 
of requests for individualized assistance.  Requests in the latter category should be considered 
requests for reasonable accommodations and/or modifications as further explained in subsection B.

A. Requests for Auxiliary (Communication) Aids and Services. The DEEOIC will provide 
appropriate communication assistance for claimants with disabilities at all stages of the claims 
process.  The circumstances under which communication assistance is provided extend to claimants'
interactions with DEEOIC staff (including Resource Center personnel), physicians, and other 
healthcare service providers. Appropriate assistance is provided regardless of the method of contact 
-- whether by telephone, postal mail, in person, or some other method.

The type of communication aids or services necessary to ensure effective communication will vary 
with the type of communication used by the individual with a disability; the nature, length, and 
complexity of the communication involved; and the context in which the communication is taking 
place.  When deciding what communication aids or services to provide in response to a request 
from a claimant or other person with a disability, the DEEOIC must honor the choice of the person 
with a disability, unless the DEEOIC can demonstrate that either: (a) another means of 
communication exists that will be effective for the particular person with a disability; or (b) use of 
the means chosen by the person with a disability would result in a fundamental alteration in the 
nature of the DEEOIC program.  In addition, to be effective, communication aids and services must 
be provided by methods that are usable and/or understandable by the individual with a disability; in 
a timely manner; and in such a way as to protect the privacy and independence of the individual 
with a disability.

The requirement to consider each request for communication assistance individually does not 
prohibit the DEEOIC from preparing for such requests in advance so that it may respond quickly. 
Examples:

1. Persons with visual impairments.  Blind or visually impaired persons frequently 
ask for the following types of alternate formats for documents in standard print:

a. Standard print and follow-up telephone call 
b. Braille and standard print 
c. Microsoft or text file on a CD 

d. Audio CD and standard print  

e. Large print (18 point) and/or high contrast type 
(such as bold) 

Each DEEOIC office should be prepared to provide documents in each of the above 
formats when requested.  The DEEOIC National Office will identify one or more 
sources for producing documents in Braille and, if appropriate, on audio CD, and 
will inform each District/FAB Office of the turnaround time and procedures for 
submitting such requests.  The District Office/FAB is to supply its own large-print or
high-contrast documents, and should ensure that enough staff members know the 
appropriate computer and printer settings to permit such documents to be produced 
at any time, without delay.  



If a person with a visual impairment requests that a document be provided in Braille,
audio CD, or data CD/Microsoft Word on CD, all best efforts should be made to 
ensure that the document has been provided in the format requested. If the claimant 
also asks for the document to be provided in the usual format (paper or imaged file), 
it is permissible to supply that format as well.

2. Persons with Hearing Impairments

a. In-person contacts:  If sign language interpreting services are necessary, 
they may be provided in person or through remote Video Interpreting 
Services.  

Interpreters must be qualified.  Under Federal disability nondiscrimination 
law, an interpreter is qualified if s/he is able to interpret effectively, 
accurately, and impartially, both receptively and expressively, using any 
necessary specialized vocabulary.  The law prohibits the DEEOIC from 
requiring an individual with a disability to bring another person to interpret 
for him/her, whether that individual is a claimant, an employing agency 
official, a representative, or someone else who is legitimately associated with
the claims process.

In circumstances in which it is permissible for a claimant or other individual 
with a disability to be accompanied by another adult during in-person 
contacts, the DEEOIC must not rely on that adult to interpret, or to otherwise 
facilitate communication, except: in an emergency involving an imminent 
threat to the safety or welfare of an individual or the public where there is no 
interpreter available; or where the individual with a disability specifically 
requests that the accompanying adult interpret or facilitate communication; 
the accompanying adult agrees to provide such assistance; and reliance on 
that adult for such assistance is appropriate under the circumstances.

b. Telephone contacts in general.  The DEEOIC will provide a dedicated 
phone line for telephone contact with individuals whose disabilities limit 
their capacity to use voice telephones.  The dedicated number will be 
available on the DEEOIC website, and publicized in other ways. Additional 
information about the Federal Relay Service and the types of 
telecommunications services it offers is available at: 
http://www.gsa.gov/portal/content/104626.

c. Hearings.  The Final Adjudication Branch (FAB) is responsible for 
providing appropriate communication aids and services for hearings, and for 
notifying claimants and other appropriate parties that such aids and services 
are available.  For example, for in-person oral hearings before a FAB 
representative, the FAB must provide sign language interpreters, CART 
transcription services, or other types of communication assistance upon 
request.  When deciding what type of communication aids or services to 
provide, the FAB must give primary consideration to the request of the 
individual with a disability.

3. District Office/FAB Actions. All District Office/ FAB POCs will be provided with 
a list of companies that can be used to provide assistance with sign language 
interpretation. The District Office/FAB POC is not restricted to the use of these 
companies and can utilize other companies in their jurisdiction if necessary. The 
District Office/FAB POC will also be provided with the contact information for 
converting documents to Braille, audio CD, and large print. 

Upon receipt of notification that a claimant requires an accommodation due to a 

http://www.dol.gov/cgi-bin/leave-dol.asp?exiturl=http://www.gsa.gov/portal/content/104626&exitTitle=Federal%20Relay


visual or hearing impairment, the CE/HR, or any claims staff that receives a request, 
is to:

a. Complete the required checklist (Attachment 2) for incoming requests 
for accommodations. The checklist contains a list of questions used to 
collect preliminary information such as the employee name, the 
relationship of the caller to the DEEOIC, the type of disability, and the 
type of accommodation that is being requested. 

b. Upon completing the checklist, it is to be bronzed into OIS under 
category “Other” and subject of “Accommodations Request.” The CE/HR
then assigns the request to the District Office/FAB POC for handling. The
POC should request that his/her supervisor designate them as an 
“Authorized User” for the case for a time period appropriate for the 
actions needed.  

c. Once the POC receives OIS notification that an accommodation has 
been requested, the case number bar on the top of the case summary 
screen and the left side navigation panel in the ECS will change to purple 
so that anyone reviewing the case will immediately know that special 
handling is required.  To do this, the POC will select the “Edit Section 
504 Indicator” from the “Case Summary” screen in ECS, select “504 
Enabled” from the “Section 504 Indicator” pop-up, and click “Ok.” Once 
this is completed, the Navigation Panel will turn purple.  The OWCP 
Imaging System (OIS) will automatically update the heading with the 
same color.

d. The POC then determines the type of accommodation that is needed 
and makes the appropriate arrangements. Specifically, the POC is to 
secure the services for a specific date, time and location if sign language 
interpretation is needed, or contact the National Office for documents that
need converting to Braille, audio CD or other format. 

e. Upon making arrangements for an accommodation, the POC is to 
document the information in the notes section of ECS under the Note 
Type “Accommodations Request.” In the notes field,  the POC must 
indicate who is requiring the accommodation (claimant, AR, etc.), the 
type of accommodation that is required, the name of the company that has
been hired to conduct the service, and the date and time that service is to 
be utilized, as appropriate. 

f. The POC notifies the company that all invoices for services are to be 
sent to the National Office for payment. 

g. Once the accommodations have been made, the POC sends an email to 
the CE/HR assigned to the case, advising him/her that the 
accommodation has been made.  A copy of the email is to be bronzed into
OIS.

B. Requests for Accommodations/Modifications

Claimants and other persons associated with the claims process who have disabilities may request a 
wide range of adjustments or changes to the process because of their disabilities.  Such requests 
constitute requests for reasonable accommodation or modification, and they automatically trigger 
the DEEOIC's or the OWCP's duty to act.

1.  To request an accommodation or modification, all that the individual with a 
disability (or someone acting on his/her behalf) must do is notify the claims 



examiner, hearing representative, or someone else associated with the DEEOIC or 
the OWCP, that s/he needs an adjustment or change in the claims processing 
procedures for a reason related to a disability.

2.  The individual may use "plain English": s/he need not mention disability law or 
use technical language such as "reasonable accommodation" or "reasonable 
modification of policies, practices, or procedures."

3.  The request does not need to be in writing; it may be made during a conversation,
or through any other mode of communication.  DEEOIC staff should be alert to such
requests, and should recognize their legal and practical significance.  The law 
permits DEEOIC personnel to write a memorandum or letter confirming the 
individual's request but it is not required.   Regardless, the initial request triggers the 
DEEOIC's and OWCP's duty to take action, and cannot be ignored pending receipt, 
completion, or processing of written confirmation.

4. When the DEEOIC receives a request for an accommodation/modification as 
described above, it may simply provide the requested assistance.  Otherwise, the 
District Office/FAB POC should engage in an informal dialogue with the individual 
with a disability (and/or his/her representative) to clarify what the individual needs 
and identify the appropriate reasonable accommodation/modification.  The exact 
nature of the dialogue will vary depending upon the circumstances.

a.  In many instances, both the disability and the type of 
accommodation/modification required will be obvious; thus, there may be 
little or no need to engage in any discussion.

b.  In other cases, the District Office/FAB POC may need to ask questions 
concerning the nature of the disability and the individual's functional 
limitations in order to identify an effective accommodation or modification.

c.  The individual with a disability does not have to be able to specify the 
precise accommodation or modification needed.  However, s/he (or his/her 
representative) does need to describe the barriers s/he is encountering in the
claims process or the way it is implemented.

d.  Even if the individual with a disability cannot identify a specific 
accommodation or modification, s/he may be able to offer suggestions 
about the type, or general characteristics, of reasonable 
accommodations/modifications that will help overcome the barrier.

5. Once the District Office/FAB POC ascertains the specific limitations imposed by 
the disability and barriers imposed by the claims process, the POC arranges the 
appropriate accommodations required. 

6. Under the law, the DEEOIC is permitted to ask for documentation to support a 
request for accommodation/modification only in the following circumstances: either 
the disability itself or the need for an accommodation/modification is not obvious, 
and the information already in the DEEOIC 's possession is insufficient to confirm 
that the individual has a substantially limiting impairment or needs an 
accommodation or modification (in the case of a claimant, the information may 
already be in the individual's file).

7. In some circumstances, it will be appropriate for the DEEOIC to make 
adjustments or provide assistance without waiting for a specific request.  For 
example, if the DEEOIC knows that a claimant has mobility impairments (for 
example, uses a wheelchair, walks only short distances with the use of a cane or 
walker, or has respiratory or cardiac-related restrictions on walking), it is entirely 



appropriate -- as well as good customer service -- for the District Office/FAB POC to
take the initiative to schedule in-person meetings with the claimant in locations that 
minimize the distance the claimant must walk or propel his/her chair.

IV. Physical Accessibility 

The DEEOIC is obligated to conduct its program and activities so that when each part of a program 
or activity is viewed as a whole, that part is fully accessible to individuals with disabilities, 
including those with mobility impairments.  Because not every facility associated with the claims 
process is required to satisfy the full array of accessibility standards adopted by the General 
Services Administration (GSA) for Federal facilities, the OWCP/DEEOIC is implementing the 
following accessibility-related policy: ALL IN-PERSON INTERACTIONS MUST BE HELD 
IN ACCESSIBLE LOCATIONS.  Such interactions include, but are not limited to: any meetings 
with a DEEOIC employee; medical examinations; and all in-person hearings before the DEEOIC’s 
FAB.

Whether a particular location or facility may be considered "accessible" will be determined 
pursuant to the accessibility standards that are applicable to Federal facilities (as well as to facilities
designed, built, altered, or leased with Federal financial assistance). See 
http://www.access-board.gov/aba/index.htm.

Disposition:  Retain until incorporated into the Federal (EEOICP) Procedure Manual. 

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachment 1

U.S. DEPARTMENT OF 
LABOR                  

Energy Employees Occupational 
Illness Compensation Program
DOL DEEOIC Central Mail Room
P.O. Box 8306
London, KY  40742-8306

...
 
 
...

If you have a disability (a substantially limiting physical or mental impairment), please contact our office/claims 
examiner for information about the kinds of help available, such as communication assistance alternate formats or sign 
language interpretation), accommodations and modifications.

Attachment 2

CHECKLIST FOR WHEN A CALL IS RECEIVED FROM AN INDIVIDUAL 

WHO IS SEEKING A REASONABLE ACCOMMODATION
 

    WHAT IS THE CALLER’S NAME?  TELEPHONE NUMBER?  
            
________________________________________________________________________
 

     WHAT IS THE CALLER’S RELATIONSHIP TO THE DEEOIC (e.g. Claimant, AR, 
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DOE or NIOSH personnel, etc.)?  
 
IF THE CALLER IS NOT THE EMPLOYEE, WHAT IS THE EMPLOYEE’S NAME?  
CASE ID #?  LAST 4 DIGITS OF SSN?  (This information is necessary to determine which 
DO has jurisdiction over the case and will be handling the request for reasonable 
accommodation). 
            
________________________________________________________________________
            
________________________________________________________________________
 

     WHAT IS THE NATURE OF THE DISABILITY FOR WHICH S/HE IS SEEKING 
REASONABLE ACCOMMODATION?
                
________________________________________________________________________
 

      WHAT SPECIFIC ACCOMMODATION IS THE INDIVIDUAL SEEKING?  BE AS 
SPECIFIC AS POSSIBLE
 
            ________________________________________________________________________
 
            ________________________________________________________________________
 
            ________________________________________________________________________
 

      ANY OTHER USEFUL INFORMATION
 
            ________________________________________________________________________
 
            ________________________________________________________________________
 
________________________________________________________________________
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14-04 Authorized Representative Conflicts of Interest

EEOICPA BULLETIN NO.  14-04

Issue Date:        July 1, 2014  

________________________________________________________________

Effective Date:    July 1, 2014  

________________________________________________________________



Expiration Date:   July 1, 2015

________________________________________________________________

Subject:  Authorized Representative Conflicts of Interest.

Background: Under the regulations guiding the administration of the Energy Employees 
Occupational Illness Compensation Program Act (EEOICPA), a claimant may designate an 
authorized representative, who is permitted to communicate with the Division of Energy Employees
Occupational Illness Compensation (DEEOIC) on behalf of the claimant regarding the claims 
process.  This authority includes permitting the authorized representative to request those services, 
appliances, and supplies claimed as necessary for the treatment of a compensable covered or 
occupational illness.  

Conflicts of interest can arise when a duly authorized representative has direct financial interests as 
a result of his or her role, aside from the permitted fee enumerated under the EEOICPA.  To provide
that a duly authorized representative serves only the interests of the claimant, DEEOIC will not 
recognize the designation of a representative for any individual when DEEOIC finds that individual
could directly benefit financially as a result of his or her role as a claimant’s authorized 
representative, aside from the fee authorized by law. 

References:   20 C.F.R. § 30.600; 20 C.F.R. § 30.601

Purpose: To provide that a duly authorized representative properly serves the interests of the 
appointing claimant.

Applicability:  All staff.

Actions:  

1.   DEEOIC has developed a Conflict of Interest Policy regarding the role of authorized 
representatives.  This Conflict of Interest Policy is to be communicated to any person serving as an 
authorized representative.  The Conflict of Interest Policy is as follows:  

As an authorized representative of a claimant under the EEOICPA, you are prohibited from having 
private, non-representational direct financial interests, other than your fee for serving as a 
representative, in regard to your client’s claim with DEEOIC.  Because the “role” of an authorized 
representative is so important, DEEOIC will consider you to have a prohibited “conflict of interest” 
if you could directly benefit financially from your client’s EEOICPA claim due to something other 
than your statutorily limited fee for representing your client in connection with his or her EEOICPA
claim.  For example, you will be considered to have a prohibited conflict of interest if, in addition to
being your client’s authorized representative, you are also being paid by DEEOIC, directly or 
indirectly, as a provider of authorized medical services to your client.  Because there is an obvious 
conflict of interest that will arise in this sort of situation, DEEOIC will not recognize you as an 
authorized representative should this occur, and will inform the claimant of the need to designate 
another person as his or her authorized representative who does not have such a conflict.  If you are 
in a position to directly benefit financially from your client’s EEOICPA claim, you are required to 
notify DEEOIC and withdraw as representative.

2.   The Federal (EEOICPA) Procedure Manual, Chapter 2-0400.2c specifies that the appointment 
of a representative is to be made in writing.  The notification is to be signed by the claimant and 
must identify the name, address, and telephone number of the representative.  Once a signed notice 
of the appointment of an authorized representative is received, the DEEOIC returns an 
acknowledgment letter accompanied by the DEEOIC Conflict of Interest Policy.  A sample of the 
acknowledgement letter is included as Attachment 1.  The National Office is to coordinate 
notifications of the Conflict of Interest Policy to existing authorized representatives. 

3.   Once a claimant has appointed an authorized representative, and the assigned Claims Examiner 
(CE) has provided notification of the Conflict of Interest Policy to the representative, DEEOIC will 



recognize the authority of the representative to act on behalf of the claimant.  

4.   If, during any interaction with an authorized representative or in review of case evidence, the 
CE ascertains that the authorized representative may have a conflict of interest, immediate action is 
to be taken to address the matter.  A conflict of interest may exist if there is evidence that the 
authorized representative is directly receiving financial benefits, aside from the authorized fee 
permitted under the law, as a consequence of his or her duties as the representative.  Additional 
conflict of interest situations include evidence showing the authorized representative is employed, 
or contracted by, an individual, organization or entity that is receiving monetary payment from 
DEEOIC for services, supplies or other resources affiliated with the claim.  This includes a family 
member or other relative of the claimant receiving a wage or who is contracted by a medical service
provider that DEEOIC has granted authorization to provide in-home medical care.  For situations 
where the CE is unclear whether a conflict of interest exists, the district office should contact the 
National Office Policy Branch for guidance.

5.   Upon receipt of credible evidence that a conflict of interest may exist, the CE is to prepare a 
notice to the designated authorized representative, with a copy to the claimant.  A sample of the 
notice is included as Attachment 2.  The notice is to include a description of the evidence 
suggesting that a conflict of interest may exist.  The CE is to ask that the authorized representative 
prepare a signed statement explaining his or her response to the evidence of a conflict of interest.  
Moreover, the CE is to state that if a conflict of interest does exist, DEEOIC will no longer 
recognize the designation of the authorized representative unless the conflict is eliminated.  The 
authorized representative is to be permitted 30 days to respond to the notice.

6.   Upon receipt of the authorized representative’s response, the CE is to carefully evaluate the 
information provided, along with a review of the evidence of record, to determine if there is a basis 
for making a finding that a conflict of interest exists.  If the authorized representative acknowledges
that a conflict of interest exists, he or she may resolve the conflict by either submitting a signed 
resignation as the authorized representative, or submitting evidence of the relinquishment of 
whatever charges, position, job or duty creates a conflict with the role of authorized representative.  
The claimant can also withdraw the authorization for that representative, in writing, and designate a 
new authorized representative in writing.  Because an authorized representative with a conflict of 
interest will not be able to provide representation free of such conflict, consent of the claimant will 
not remove the conflict.   

7.   If the authorized representative contends that the circumstances identified by the CE do not 
constitute a conflict of interest under DEEOIC’s policy, or no response is received within 30 days of
the initial notification, the CE is to carefully weigh the evidence of record.  Should the authorized 
representative provide the CE with sufficient rationale that absolves him or her of any conflict of 
interest, the CE is to notify the representative, in writing with copy to the claimant, that no further 
action is necessary.  However, if the CE determines that there is compelling evidence of a conflict 
of interest, the CE should conclude that DEEOIC may no longer recognize the designated 
authorized representative as serving the interest of the claimant.  Under this circumstance, the CE is
to send a notice to the claimant that DEEOIC will no longer interact with the designated authorized 
representative due to a conflict of interest.  The claimant is to be given the option of selecting a new
authorized representative who does not have conflicting interests, or alternatively providing 
evidence that whatever conflict of interest that exists with regard to the chosen authorized 
representative has been eliminated.  As noted above, consent of the claimant will not remove the 
conflict.  

8.   Once a CE or FAB CE/HR has determined that a conflict of interest exists that disqualifies a 
designated authorized representative from representing the claimant and appropriate notification of 
such has been reported to the claimant, no further interaction with or disclosure of information to 
the authorized representative is permitted. 

9.   Once a CE or FAB CE/HR has determined that a conflict of interest exists that disqualifies a 



designated authorized representative from representing the claimant, the district office or FAB 
office appropriate personnel is to remove the authorized representative (AR) indicator from the 
Energy Compensation System (ECS).

10.  When a district office or FAB office is made aware of a conflict of interest with an authorized 
representative who represents claimants before multiple offices, the jurisdictional district office 
should notify the District Director of the affected offices. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual. 

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation 

Distribution List No. 1:  Claims Examiners, Supervisory Claims 
Examiners, Technical Assistants, Customer Service Representatives,
Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, Resource Centers and District Office Mail & File 
Sections

Attachments:

Attachment 1

U.S. Department of Labor
 
Energy Employees Occupational Illness 
Compensation Program
DOL DEEOIC Central Mail Room
P.O. Box 8306
London, KY  40742-8306

 
Date:                                                                           Claimant:

Case ID: 
 
Representative Name
Address
City, State, Zip Code
 
Dear [Representative]:
 
According to our records, you have been designated as the authorized representative in the above 
case.  As the authorized representative, you have the ability to receive correspondence, submit 
additional evidence, argue factual or legal issues and exercise appeal rights pertaining to the above 
claim.  An authorized representative does not have signature authority on behalf of the claimant on 
Form EN-20. 
 
As the authorized representative in the above case, any correspondence from the Division of Energy
Employees Occupational Illness Compensation (DEEOIC) will be directed to you in this capacity.  
If the correspondence indicates a response is warranted or additional information is required, it is 
expected that you will make the necessary arrangements with the claimant. 
 
Representative Fees.  A representative may charge the claimant a fee for services associated with 
his/her activities regarding the Energy Employees Occupational Illness Compensation Program Act 
(EEOICPA).  The claimant is solely responsible for paying any fee or other costs associated with 



the actions of a representative. DEEOIC will not reimburse the claimant, nor is it liable for the 
amount of any fee and other costs relating to an agreement between a claimant and a representative.
 
Permissible Charges.  Under the regulations implementing 42 U.S.C. § 7385g, a representative is 
permitted to charge an appropriate fee for services related to a claim before DEEOIC.  The 
maximum allowable percentage of a payment of lump-sum compensation that can be collected as a 
fee is as follows:
 
(1)   2% for the filing of an initial claim with DEEOIC, provided that the representative was 
retained prior to the filing of the initial claim; plus
 
(2)   10% of the difference between the lump-sum payment made to the claimant and the amount 
proposed in the recommended decision with respect to objections to a recommended decision.
 
Conflict of Interest Policy.  As an authorized representative of a claimant under the EEOICPA, 
you are prohibited from having private, non-representational direct financial interests, other than 
your fee for serving as a representative, in regard to your client’s claim with DEEOIC.  Because the 
“role” of an authorized representative is so important, DEEOIC will consider you to have a 
prohibited “conflict of interest” if you could directly benefit financially from your client’s 
EEOICPA claim due to something other than your statutorily limited fee for representing your 
client in connection with his or her EEOICPA claim.  For example, you will be considered to have a
prohibited conflict of interest if, in addition to being your client’s authorized representative, you are 
also being paid by DEEOIC, directly or indirectly, as a provider of authorized medical services to 
your client.  Because there is an obvious  conflict of interest that will arise in this sort of situation, 
DEEOIC will not recognize you as an authorized representative should this occur, and will inform 
the claimant of the need to designate another person as his or her authorized representative who 
does not have such a conflict.  If you are in a position to directly benefit financially from your 
client’s EEOICPA claim, you are required to notify DEEOIC and withdraw as representative.  

 

Please feel free to contact the District Office, if you have any questions or concerns. Our telephone 
number is 000-000-0000.
 
Sincerely,
 
 
 
Printed Name
Title
District Office
 
cc: Claimant

 



 Case ID:     
 

AUTHORIZATION FOR REPRESENTATION/PRIVACY ACT WAIVER
To provide that a duly authorized representative serves only the interest of the 
claimant, DEEOIC will not recognize the designation of an authorized representative 
whom DEEOIC finds is directly benefitting financially as a result of his or her affiliation 
with a claim, aside from the fee authorized by law.  
I,       

 (Name of Claimant)  
       
 (Address of Claimant)  
       
 (City, State, Zip of Claimant)  

do hereby authorize:  
       
 (Name of Representative/Person receiving records)  
       
 (Address of Representative/Person receiving records)  
       
 (City, State, Zip of Representative/ Person receiving records)  
       
 (Phone Number of Representative/Person receiving records)  
   

to (check all that apply):  
_______  serve as my representative in all matters pertaining to the administrative 
adjudication of my claim under the Energy Employees Occupational Illness 
Compensation Program Act of 2000 by the Division of Energy Employees Occupational 
Illness Compensation, Office of Workers’ Compensation Programs, U.S. Department of 
Labor.
_______  receive copies of all factual and medical evidence contained in my claim filed
under the Energy Employees Occupational Illness Compensation Program Act of 2000 
from the Division of Energy Employees Occupational Illness Compensation, Office of 
Workers’ Compensation Programs, U.S. Department of Labor.
I declare that the foregoing is true and correct.  This authorization is effective on the 
date it is signed, and is effective until specifically revoked by me in writing.
     
 (Signature of Claimant)  (Date)  
   

Attachment 2

U.S. Department of Labor
 
Energy Employees Occupational Illness 
Compensation Program
DOL DEEOIC Central Mail Room
P.O. Box 8306
London, KY  40742-8306

 



Date:                                                                           Claimant:
Case ID: 

 
Representative Name
Address
City, State, Zip Code
 
Dear [Representative]:
 
According to our records, you have been designated as the authorized representative in the above 
case.  As the authorized representative of the above claimant, you are expected to put your client’s 
interests before your own private, non-representational direct financial interests in all of your 
dealings with the Division of Energy Employees Occupational Illness Compensation (DEEOIC).  
DEEOIC will consider you to have a prohibited “conflict of interest” if you could directly benefit 
financially from your client’s Energy Employees Occupational Illness Compensation Program Act 
(EEOICPA) claim due to something other than your statutorily limited fee for representing your 
client in connection with his or her EEOICPA claim. 
 
DEEOIC has received information that suggests a conflict of interest exists in this case.  {Describe 
the evidence that suggests a conflict of interest.  Be sure to include names, dates of letters, and 
all pertinent information to describe the evidence.} 
 
In light of this evidence, DEEOIC requests that you prepare a signed statement explaining your 
response to the above detailed evidence of a conflict of interest.  Please submit your statement 
within 30 days from the date of this letter.  Upon review of your statement, in conjunction with the 
evidence of record, DEEOIC will determine whether a conflict of interest exists in the case.  If it is 
determined that a conflict of interest does exist, DEEOIC will no longer recognize you as the 
claimant’s authorized representative unless the conflict of interest is eliminated.  If you 
acknowledge that a conflict of interest does exist, you may resolve the conflict by either submitting 
a signed resignation as the claimant’s authorized representative, or submitting evidence of the 
relinquishment of the charges, position, job, or duty creating the conflict.  
 
Please contact the district office at XXX-XX-XXXX if you have any questions or concerns 
regarding this letter. 
 
Sincerely,
 
 
Printed Name
Title
District Office
 
cc:  Claimant  

14-05 No Bulletin Released

14-06 Authorization Adjustments for Home Health Care

EEOICPA BULLETIN NO.  14-06

Issue Date:   August 4, 2014      



________________________________________________________________

Effective Date:    August 4, 2014 

________________________________________________________________

Expiration Date:   August 4, 2014

________________________________________________________________

Subject:  Authorization Adjustments for Home Health Care. 

Background: The Energy Employees Occupational Illness Compensation Program Act (EEOICPA), 
specifies at 42 U.S.C § 7384t that the United States shall furnish, to an individual receiving medical
benefits under this section for an illness, the services, appliances, and supplies prescribed or 
recommended by a qualified physician for that illness, which the President considers likely to cure, 
give relief, or reduce the degree or the period of that illness.

Under this section of the Act, the the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) grants six-month authorizations for in-home health care when prescribed 
by a qualified physician and which the DEEOIC considers medically necessary because of an 
employee’s accepted work-related illness or injury. In certain claim situations, the DEEOIC may 
obtain new medical evidence that requires adjustment to a previously granted six-month home 
health care authorization. As a result, this guidance is necessary to ensure that claims examiners 
(CE) adjust existing home health care authorizations in a consistent and uniform manner.

References:  42 U.S.C 7384t; Federal (EEOICPA) Procedure Manual (PM) Chapters 2-0800 
Developing and Weighing Medical Evidence, 2-1600 Recommended Decisions, 3-0300 Ancillary 
Medical Services and Related Expenses. 

Purpose: To provide guidance to DEEOIC claims staff on processing adjustments to home health 
care authorizations.  

Applicability:  All staff.

Actions:  

1.   In those cases for which the DEEOIC has granted a six-month authorization for home health 
care, the CE may obtain new medical evidence that warrants an adjustment to the existing 
authorization.  The medical evidence the CE receives may originate from sources such as the 
employee’s treating physician, a second opinion or referee medical examiner, or other qualified 
physician associated with the case record. 

2.  The medical evidence received after an existing period of authorization may require adjustments 
to the existing home health care authorization, including:

·        Required skill level, i.e., Registered Nurse/Licensed Nurse Practitioner or Personal 
Care Attendant/Certified Nurse Assistant 

·        Service hours per day, days per week 

·        Specified service requirements

·        Addition or removal of ancillary service personnel (hospice personnel, social 
workers, physical therapists etc.)  

·        Transfer to residential nursing or assisted living facility

Authorization adjustments may involve both home health care service level increases and decreases.
Adjustments to an existing home health care authorization may only occur in situations where the 
CE assigns the weight of the medical evidence to the new evidence.  This requires the CE to 
carefully evaluate and consider the totality of all evidence present in the case record relating to the 
employee’s medical need for home health care. Additional guidance regarding assessing the weight 



of the medical evidence can be found by referring to PM Chapter 2-0800, Developing and Weighing
Medical Evidence.   

3.   Once an adjustment to an existing authorization is established based on the weight of the 
medical evidence, the CE is to mail a new written authorization to the claimant, and his or her home
health care service provider. The written authorization is to include notification to the recipients that
the existing authorization will change, effective 15 days from the date of the letter.  The CE is to 
specify the effective date of the adjustment in the correspondence.  The CE may authorize a 
six-month authorization at the new level of authorized home health care from the effective date of 
the adjustment.    

4.   With any adjustment that reduces the level or amount of home health care that the DEEOIC has 
previously authorized, the CE is to provide the claimant notice of his or her right to request a formal
recommended decision should they object to the adjustment. The CE may refer to additional 
guidance regarding letter decisions that is contained in PM Chapter 2-1600, Recommended 
Decisions.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual. 

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation 

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, Resource Centers and District Office Mail & File Section

2013 EEOICP Final Bulletins

13-01 Authorizing Massage Therapy

EEOICPA BULLETIN NO. 13-01

Issue Date:        January 2, 2013

________________________________________________________________

Effective Date:    January 2, 2013

________________________________________________________________

Expiration Date:   January 2, 2014

________________________________________________________________

Subject:  Authorizing Massage Therapy

Background:  The Energy Employees Occupational Illness Compensation Program Act (EEOICPA 
or the Act) provides for medical benefits to covered employees.  Specifically, 42 U.S.C. §7384s(b) 
and §7385s-8 provide that a covered Part B or Part E employee shall receive medical benefits under
§7384t of the EEOICPA.  Section 7384t(a) states:  “The United States shall furnish, to an individual
receiving medical benefits under this section for an illness, the services, appliances, and supplies 
prescribed or recommended by a qualified physician for that illness, which the President considers 
likely to cure, give relief, or reduce the degree or the period of that illness.”  

The Division of Energy Employees Occupational Illness Compensation (DEEOIC) is responsible 
for ensuring that employees with an accepted illness, under the EEOICPA, receive appropriate and 
necessary medical care for that illness, as further outlined in this Bulletin.

References:  42 U.S.C. §7384s, §7384t, §7385s-8



Purpose:  The DEEOIC has determined that certain claimants may require massage therapy, as part 
of the treatment regimen for their covered medical condition(s).  Stedman’s Medical Dictionary 
defines “massage” as a method of manipulation of the body or part of the body by rubbing, 
pinching, kneading, or tapping.[1]  DEEOIC views the possible benefits derived from such massage
as: reducing pain and muscle tension; increasing flexibility and range of motion; and improving 
blood circulation. The purpose of this Bulletin is to provide clarification regarding criteria 
developed for the management of massage therapy requests.  This Bulletin also identifies and 
explains the medical evidence that must accompany a request for this type of care.  Lastly, the 
Bulletin offers procedural guidance to the DEEOIC claims staff, with regard to the review and 
development process leading up to an authorization or denial of a request for massage therapy 
services.  

Applicability:   All staff.

Actions:   

1.  All requests for massage therapy require pre-authorization by the Claims Examiner (CE) 
assigned to the case file.  The claimant, the authorized representative, the treating physician, or a 
medical service provider may submit massage therapy requests to DEEOIC.  The CE forwards 
requests for massage therapy to the DEEOIC bill processing agent (BPA) via fax, mail, or 
electronically for the authorization process to begin.  The CE is to document telephone requests for 
massage therapy in the phone call section of ECS.  The CE advises any such callers that their 
request must be in writing for the authorization process to begin, and the CE provides the caller 
with a verbal description of the medical evidence DEEOIC requires.

2.  The BPA creates an electronic record of the request and initiates an electronic communication 
(referred to as a "thread") to the fiscal officer (FO) at the district office (DO) where the claimant's 
case file resides.  The thread from the BPA advises the FO of a pending massage therapy request.
 Upon receipt of the thread from the BPA, the FO forwards the information to the appropriate CE 
for review and adjudication.

3.  A treating physician must prescribe massage therapy for the claimant for the treatment or care of 
a covered medical condition(s).  Accompanying the prescription, the physician is to include a letter 
of medical necessity reflecting that an initial face-to-face visit was held with the claimant.  
(Face-to-face visits are only required for the initial pre-authorization request.)  The narrative should 
describe the unique physical and therapeutic benefits that the claimant will derive from massage 
therapy, and specify the frequency and duration of care to be provided in allotments of time (e.g., 
twice a week for eight weeks).   

4.  When the CE receives a massage therapy request that is unaccompanied by an appropriate letter 
of medical necessity or rationale, the CE begins development.  The CE sends a letter to the claimant
advising that the district office has received a request for massage therapy, but without the required 
supporting medical documentation or rationale.  The development letter to the claimant describes 
the medical documentation needed to support the request, asks for the name of the licensed/certified
massage therapy provider, and grants the claimant 30 calendar days to provide the requested 
information.  The CE also notifies the claimant that a lack of response or submission of insufficient 
evidence or rationale will result in a denial of the request.  The CE documents this request through 
correspondence created in ECS.  

5.  If the CE receives the appropriate medical evidence within the 30-day development period, the 
CE prepares a letter to the claimant authorizing massage therapy.  The CE sends a copy of the 
approval letter to the provider designated by the claimant to provide the service.  The approval letter
must contain the following information:

(a)         Covered medical condition(s) for which massage therapy is to treat.

(b)         Number and frequency of visits approved (i.e., 2 visits per week for 8 
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weeks).

(c)         Authorized billing code(s) relevant to the approval.

(d)         Time period (dates) during which the services are authorized.

(e)         Requirement to send medical notes to match each service date

(f)         Statement advising that fees are subject to the OWCP fee schedule.

6.  The initial authorization period may be fewer than, but should not exceed 8 weeks, and the CE 
may approve up to 2 visits per week, for a total of 16 visits during the initial authorization period.
 Each visit is equal to a maximum of 1.5 hours.  Reauthorization, including obtaining updated 
medical evidence, is required for any request for additional massage therapy after the initial 8-week 
period.  The CE may not authorize more than 60 massage therapy visits per calendar year.

7.  Upon completion of the approval, the CE sends an email to the FO, who prepares and sends a 
thread to the BPA, authorizing the services approved by the CE.  The CE also documents the 
approval for massage therapy in the Notes section of ECS. 

8.  If, at the end of the initial 8-week authorization period, the CE receives a new request for 
additional massage therapy, the CE must conduct a new evaluation of the medical necessity for 
continuation of care.  If the request is appropriate (updated medical documentation adequately 
explains the medical necessity for continuing massage therapy), the CE grants authorization for the 
extension of care within the authorization parameters of no more than two visits per week and a 
maximum of 60 visits per year.

9.  Massage therapy providers, which include a relative of the claimant, must hold a valid massage 
therapist’s license or certification in the state where services are rendered.  

10. Massage therapy services must be conducted in an appropriate setting (i.e., medical clinic, 
medical office, etc.) and should be billed daily (i.e., one date of service (DOS) per OWCP-1500 
line).  The service provider must submit medical notes to the DEEOIC’s BPA, along with their bill, 
describing the particular therapeutic care provided during each visit with the claimant. The notes 
should describe the effect of the massage therapy, including any specific improvements in 
functionality or in achieving relief from the symptoms of a compensable illness.  The BPA then 
forwards the medical notes to the district office for review.  Authorized billing codes for massage 
therapy are CPT codes 97124 and 97140 as reflected in Attachment 1.  The OWCP fee schedule 
does not provide a separate allowance for massage therapy supplies (i.e., tables, equipment, etc.).  
The cost of supplies is factored into the fee schedule amount.  

11. If the CE receives a request for in-home massage therapy, the claimant must be homebound in 
order to receive such authorization.  Medical evidence from the treating physician must demonstrate
that the claimant is medically unable to travel to obtain massage therapy.  Once the CE receives 
convincing evidence that the claimant is not able to travel for care, and sufficient documentation 
exists regarding the medical necessity for care, the CE may authorize in-home massage therapy.

12. Massage therapy is not restricted by medical diagnosis or condition, but is not appropriate when
prescribed solely for prevention of future injury, recreation (spa therapy), and/or stress reduction.  

13. If, after 30 days from development, and upon review of the evidence, the CE determines there is
insufficient evidence to warrant either initial authorization or reauthorization of continuing massage
therapy, the CE sends a letter-decision to the claimant.  The letter decision is to include a narrative 
explanation as to why the evidence is insufficient to warrant authorization.  The CE is to send a 
copy of the letter decision to the provider, if applicable.  The letter-decision must include the 
following language:

If you disagree with this decision and wish to request a formal decision, please immediately advise 
this office, in writing, that you wish to have a Recommended Decision issued in this case, providing
you with your rights of action.
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Any request for massage therapy beyond 60 visits in one calendar year should be denied without 
development, citing this Bulletin.

14. Upon completion and mailing of the letter, the CE sends an email to the FO denying the request 
for massage therapy.  The FO then transmits this information via thread to the BPA. 

15. Should the claimant request a recommended decision (RD), regarding denial of either the initial 
authorization or recertification of massage therapy, the CE completes the RD process in accordance 
with existing DEEOIC procedure. Likewise, the Final Adjudication Branch (FAB) issues an 
appropriate decision following the issuance of the RD.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual. 

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachment 

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections

[1] Stedman’s Medical Dictionary, 28th Edition (2006)

13-02 Systematic Review of Denied Part E Cases

EEOICPA BULLETIN NO. 13-02

Issue Date:        February 21, 2013

___________________________________________________________

Effective Date:    February 21, 2013

___________________________________________________________

Expiration Date:   February 21, 2014

___________________________________________________________

Subject:  Systematic Review of Denied Part E Cases

Background: Part E of the Energy Employees Occupational Illness Compensation Program Act 
(EEOICPA) provides compensation for workers for whom it is found that it is at least as likely as 
not that exposure to a toxic substance at a Department of Energy (DOE) facility was a significant 
factor in aggravating, contributing to, or causing the illness; and it is as least as likely as not that the
exposure to such toxic substance was related to employment at a DOE facility.  Determinations 
under these standards involve case-specific review of the facts surrounding an employee’s 
exposures to toxic substances at DOE facilities.  In addition, it requires evaluation of complex 
medical information and scientific literature that provides evidence of links between specific toxins 
and occupational illnesses.  Because the state of knowledge about toxins at DOE facilities and the 
links between those toxins and occupational illnesses is constantly being updated, it is necessary to 
review cases denied under Part E to determine if there have been material changes to either the 
toxic exposure profiles at DOE facilities or the associated health effects of such exposures in a way 
that would alter the outcome of these cases.   

References: 42 U.S.C. § 7385s-4(c); 20 C.F.R. § 30.320(a).

Purpose:  To provide procedures for reviewing previously denied Part E cases.  This Bulletin 



replaces EEOICPA Bulletin No. 10-15, SEM Quality Assurance Plan.  

 This Bulletin addresses Part E claims in denial status and delineates procedures for the systematic 
re-evaluation of these cases. This will be done to ensure that the adjudication of the claim is based 
upon the most current toxic substance exposure information and scientific knowledge.

In conjunction with this Bulletin, periodic implementing Circulars will be issued on topics requiring
review under the broad procedural guidance outlined in this Bulletin. These Circulars may include 
information about exposures, toxins and occupational illnesses, including new associations between
these elements. The implementing Circulars may also contain screening worksheets tailored to the 
specific set of cases targeted for review.

Applicability:  All staff.

Actions:

1.   As implementing Circulars are issued, DEEOIC will prepare a case list (or lists, as appropriate) 
of cases requiring review. 

In terms of cases being reviewed under the Systematic Part E review, note that the review is only 
applicable to cases denied on the basis of either 1)exposure to toxic substance not established and/or
2)it is not established that exposure to a toxic substance caused, contributed or aggravated the 
diagnosed condition.  Cases denied for other reasons, such as survivorship or employment, don’t 
fall under the guidance issued here, as nothing delineated here or in the subsequent circulars would 
change the outcome of such cases. 

2.  As case lists are issued, each case on the list is to be reassessed under Part E.  The basic 
underlying components of these Part E case reviews are: 

•    conduct a new SEM search

•    review the DAR

•    review the OHQ

•    review any material new to the file since the most recent Part E denial

•    consider any additional information conveyed in corresponding implementing Circulars

3. All cases on the list are to undergo an initial screening based upon a case review (described 
below).  The initial screening will place the cases in three categories (described in items 4, 5 and 6 
respectively).  These categories are “Likely,” “Unlikely,” or “Development Needed,” and are 
recorded on the worksheet included with the corresponding implementing Circular, or in those 
instances described later in this item. 

“Likely” will be selected if, upon re-examination of the case, exposure to a toxin linked to a 
diagnosed condition is now established,(a new causation determination is still needed); 

“Development Needed” will be selected if development is needed, such as an IH referral;  

“Unlikely” will be selected if there is no new evidence of material exposure to a toxin linked to any 
of the employee’s diagnosed conditions. 

The initial screening result must be recorded in ECS.  One of the above selections will be made to 
correspond with the screening worksheet.  The date associated with the “Likely,” “Development 
Needed,” or “Unlikely” initial screening result will be equal to the date of the screening worksheet. 
An initial screening reason will be selected as well.  The reason will reflect either the Circular 
number and item being reviewed (ie. Rvwd per Circular 13-XX, Bladder Part E) or this Bulletin 
number (ie. Rvwd per Bulletin 13-XX) for a generic Part E systemic review, which is discussed 
later in this item.  As discussed earlier, periodic implementing Circulars will be issued on topics 
requiring review under the broad procedural guidance outlined in this Bulletin. These Circulars may
include information about facilities, exposures, toxins and occupational illnesses, and new 



associations between these elements. Each Circular and corresponding worksheet will have a 
specific reason code in ECS for use in the initial screening.

Initial screening is done at the case level and is completed for all cases on a review list.  Initial 
screening is meant to capture the analysis of the reviewer at the time of review.  If after further 
development, the reviewer changes his or her opinion, the initial screening result should not be 
updated.  The only exception to this being that ECS should be updated to reflect “No Action 
Necessary” if it is determined that the case will not need a new decision or reopened/new decision 
issued if the evidence warrants.

In addition to DEEOIC-initiated Part E case review, claimants may request reviews of their denied 
Part E cases during the normal course of DEEOIC operations.  The district offices should handle 
those cases as they normally would.  However, if a comprehensive Part E review is conducted as 
part of such a reopening request, that review is to be documented on the generic Part E review 
worksheet included as Attachment 1 of this Bulletin. This will allow DEEOIC to effectively track 
re-review of Part E cases and can tailor subsequent pull lists in such a way as to reduce duplicative 
work.  

Standard review actions and an initial screening outcome are listed on the worksheet.  The initial 
screening outcome and “No Action Necessary” coding for general Part E systematic case reviews 
will be the same as that for the specific ones and will have the corresponding ECS coding actions 
discussed earlier in this bulletin. The only difference for the general Part E case reviews, versus the 
specific Part E systematic case reviews for which individual Circulars will be issued, is that the 
general reviews will have a generic “Initial Screening” and “No Action Necessary” reason code of 
“Rvwd per Bulletin 13-XX, General Systematic Part E Case Review.”  Reviews associated with a 
particular Circular will have their own unique reason code assignment.  

4.              If, upon review of the case, there is no discernable evidence of material exposure to a 
toxin linked to any of the employee’s diagnosed conditions, then the “Unlikely” screening code and 
related Circular/Bulletin reason code is selected and the initial screening date is entered that 
corresponds to the screening worksheet.  Then, the “No Action Necessary” checkbox and reason 
code are automatically populated, but the CE must enter the date of the “No Action Necessary” 
(which is likely the same as the screening date).  Also at this time, place the printout from the new 
SEM search in the file, along with a memo to the file indicating the date of the review.  This 
documents for the file that no further action is required. If the SEM search does not involve new 
search criteria, it does not need to be re-entered into ECS.  The screening codes and associated 
documentation will show that the search was completed.  

5.  If the review of the case, in conjunction with guidance from an implementing Circular, and a 
new SEM search now provides information that a finding of toxic exposure related to the 
employee’s diagnosis is now appropriate; or there is compelling evidence in the case file of material
exposure to a toxic substance(s) that is now linked to the employee’s diagnosis; then, the CE is to 
conclude that the employee had a material exposure to the substance.  These cases are categorized 
as “Likely” under this structure, for “exposure established.”  Cases in this category still need an 
assessment for causation (discussed at item number 7). 

6.  If the case does not in fit in either category, “Likely” or “Unlikely,” then an IH referral may be 
appropriate if there is some evidence that suggests some level of exposure, but the CE is unsure of 
its significance. These cases are identified as “Development Needed.”  

7.  Once a case is either identified as a “Likely” (exposure established) or after an IH indicates 
potential for substantial exposure linked to one or more of the employee’s diagnoses, the case is 
posed for a medical opinion on whether it is at least as likely as not that exposure to a toxic 
substance at a DOE facility was a significant factor in aggravating, contributing to, or causing the 
illness.

8.              If the written medical opinion does not support a finding of causation of the illness based 
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upon the accepted exposure, the CE is to draft a short memo memorializing the result of the medical
opinion.  The memo is placed in the file with the new SEM report and any additional evidence 
collected through development that was conducted under this Bulletin.  In ECS, selection of the 
“No Action Necessary” associated with the initial screening is made at this time. The date 
associated with the “No Action Necessary” is the date of the memo discussing that no further action
is needed at this time.  

9.  If the medical opinion supports causation between the accepted exposure and the diagnosed 
illness, then the case is to be reopened.  In the exercise of the DEEOIC Director’s discretion in the 
reopening process, the Director is delegating authority to the four District Directors (DD) and the 
Assistant District Directors (ADD) to sign Director’s Orders to reopen cases based on guidance in 
this Bulletin and related Circulars when those cases are now poised for acceptance.  Attachment 2 is
a sample Director’s Order.  The Director is retaining sole signature authority for all other types of 
reopenings not otherwise delegated.  After the district office issues a Director’s Order, issuance of a 
new recommended decision can proceed. 

11.   For cases currently pending a final decision at the FAB that are identified on the list associated 
with the implementing Circular, existing guidance already requires that the Hearing 
Representative/Claims Examiner (CE) re-run the SEM as part of their review of the case.  In the 
event that this reexamination requires further development, FAB is to remand the recommended 
decision to the district office.  The Remand Order should direct the district office to review the case 
in accordance with the further development found by FAB to be necessary.  FAB staff then codes 
ISD, ISL (which would result in a remand), or, if their review results in an ISU, proceed with 
denial.  

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachment 1

Attachment 2

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, Resource Centers and District Office Mail & File Sections

13-03 Authorizing Durable Medical Equipment

EEOICPA BULLETIN NO: 13-03

Issue Date:        June 5, 2013

________________________________________________________________

Effective Date:    October 1, 2013

________________________________________________________________

Expiration Date:   October 1, 2014

________________________________________________________________

Subject:  Authorizing Durable Medical Equipment 

Background:  The Energy Employees Occupational Illness Compensation Program Act (EEOICPA 
or Act) provides for medical benefits to covered employees.  Specifically, 42 U.S.C. §7384s(b) and 
§7385s-8 provide that a covered Part B or Part E employee shall receive medical benefits under 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin13-02Attachments/Bulletin13-02Attachment2.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin13-02Attachments/Bulletin13-02Attachment1.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin13-02Attachments/Bulletin13-02Attachment2.htm


§7384t of the EEOICPA.  Section 7384t(a) states: “The United States shall furnish, to an individual 
receiving medical benefits under this section for an illness, the services, appliances, and supplies 
prescribed or recommended by a qualified physician for that illness, which the President considers 
likely to cure, give relief, or reduce the degree or the period of that illness.”

Durable Medical Equipment (DME) is primarily used to serve a medical purpose. Some examples 
of DME include hospital beds, walkers, wheel chairs, and oxygen equipment. 

The Division of Energy Employees Occupational Illness Compensation (DEEOIC) is responsible 
for ensuring that employees with an accepted illness under the EEOICPA receive the necessary 
medical care, including DME as appropriate for that illness.  This bulletin provides the procedures 
for authorizing DME and and replaces any previous guidance given in PM Chapter 3-0300, 
Ancillary Medical Services and Related Expenses.  

References:  42 U.S.C. §7384s, §7384t, §7385s-8

Purpose:  To provide procedures for authorizing DME and converting rental DME items to 
purchases. 

Applicability:  All staff.

Actions: 

1.  All requests for the rental and/or purchase of DME must be reviewed for medical necessity and 
require pre-authorization by the Claims Examiner (CE) assigned to the case file.  The claimant, the 
authorized representative, the treating physician, or a DME supplier may submit requests for the 
approval of DME to the DEEOIC bill processing agent (BPA) via fax, mail, or electronically for the
authorization process to begin.  If any requests are received in the District Office (DO), the CE 
forwards the request for approval of DME to the DEEOIC BPA.  The CE is to document telephone 
requests for approval of DME in the phone call section of the Energy Compensation System (ECS). 
The CE advises any such callers that their request must be in writing, and that the request must be 
submitted to the DEEOIC BPA via fax, mail, or electronically for the authorization process to begin.
 Moreover, the CE provides the caller with a verbal description of the medical evidence the 
DEEOIC requires with the request. 

2.  The BPA creates an electronic record of the request and initiates an electronic communication 
(referred to as a “thread”) to the fiscal officer (FO) at the district office where the claimant’s case 
file resides.  The thread from the BPA advises the FO of a pending request for the rental/purchase of
DME. Upon receipt of the thread from the BPA, the FO forwards the information to the appropriate 
CE for review and adjudication. 

3.  The treating physician is to prescribe and clearly identify the need for the DME.  Along with the 
signed prescription from the treating physician, the requestor must submit a letter of medical 
necessity (LMN).  The LMN is the written explanation from the treating physician describing the 
medical need for the DME to assist the claimant with regard to the treatment, care, or relief of the 
accepted work related illness or illnesses.  The narrative of the LMN must clearly identify the type 
of equipment that is being requested; it must demonstrate why the equipment is medically necessary
for the accepted condition; and it must clearly state the duration of use for the DME.  Additionally, 
the requestor is to submit any supporting documentation substantiating the medical need for the 
requested service (i.e. medical reports, prescriptions, therapy reports, diagnostic reports, etc.). 

Finally, to fully process the request for authorization, the requestor is to provide the following:

·        Claimant information such as name, case file number, date of birth, and telephone number.

·        Provider or vendor information such as name, provider address, ACS provider number, tax id 
number, national provider identification number, telephone number, and fax number.

·        Treating physician contact information such as name, address, telephone number, and fax 
number. 



·        DME information such as HCPCS/CPT, modifier, quantity, purchase price and rental price, 
total cost, begin date, end date, and duration of use. 

·        Diagnosis code for the accepted condition for which the DME is being prescribed.

Note: The DEEOIC will not reimburse for any customizations to the standard DME that the 
physician has not prescribed, and for which there is no clear and convincing medical rationale 
supporting the request. 

4. The CE reviewing a DME request is to first consider the authorization for rental rather than 
purchase.  In most situations, the DME rental is the preferred choice for supplying the requestor 
with equipment necessary to treat an accepted illness or illnesses.  The assigned CE may authorize 
the rental of DME for up to 6 months if supported by medical evidence. Refer to Item #10 for the 
process on considering DME purchases.  

5. When the CE receives a request for authorization of DME that is accompanied by a signed 
prescription, LMN, and any other appropriate medical evidence, the CE prepares a decision letter to
the claimant authorizing the DME (Attachment 1). The CE sends a copy of the approval letter to the
supplier designated by the claimant. The approval letter is to include the following information:

a.  Covered medical condition for which the DME is approved.

b.  Authorized billing code(s) relevant to the approval.

c.  Time period (dates) during which the DME rental is authorized. 

d.  Statement advising that fees are subject to the OWCP fee schedule.

e.  Statement advising that if the rental is converted to a purchase, the purchase reimbursement price
will be less the paid rental price. 

Upon completion of the approval, the CE sends an email to the FO, who prepares and sends a 
thread to the BPA, authorizing the DME.  

The CE also creates a correspondence entry in the Correspondence screen of ECS, documenting the
issuance of the decision letter approving the DME. Refer to the Correspondence procedures in the 
ECS folder found on the shared drive for instructions on documenting the approval (i.e., Z:\Policies 
and Procedures\ECS\ECS Procedures).

Finally, since reauthorization for rentals is required every 6 months, the CE is to enter a reminder in
ECS that reauthorization may be needed. The reminder should be set for 30 days prior to the 
expiration date for which services have been authorized. If additional authorization of the DME 
rental is not needed, the CE sends a letter to the DME supplier, with a copy to the claimant, 
notifying the supplier of the expiration date of the rental for DME.  However, if an additional 
request for the ongoing rental of the DME is received, the CE evaluates the request as outlined in 
this bulletin. Refer to the DO ECS Users Manual found in the ECS Training folder on the shared 
drive for instruction on setting reminders in ECS (i.e., Z:\Policies and Procedures\ECS\Training).  

6. When the CE receives a request for authorization of DME that is unaccompanied by a signed 
prescription, LMN, or any other required supporting documentation, the CE begins development.  
The CE sends a letter to the claimant advising that the district office has received a request for 
DME, but without the required supporting documentation.  The development letter to the claimant 
clearly describes the medical documentation needed to support the request, or any other information
as listed in Item #3 above, and grants the claimant 30 calendar days to provide the requested 
information.  The CE also notifies the claimant that a lack of response or submission of insufficient 
evidence will result in a denial of the request.  The CE documents this request through 
correspondence in ECS. The Correspondence procedures in the ECS folder on the shared drive 
provide instructions on recording the development of requests for authorization of DME (i.e., 
Z:\Policies and Procedures\ECS\ECS Procedures). A sample development letter can be found in 
Attachment 2. 



7.  If the CE receives the appropriate medical evidence within the 30-day development period, the 
CE prepares a decision letter to the claimant authorizing the DME. Refer to Item #5 for the process 
on approving DME. 

8. If, after 30 days of development, and upon review of the evidence, the CE determines there is 
insufficient evidence to warrant either initial authorization or reauthorization for the rental of DME,
the CE sends a letter-decision to the claimant.  The letter-decision is to include a narrative 
explanation as to why the evidence is insufficient to warrant authorization.  The CE is to send a 
copy of the letter-decision to the provider, if applicable.  The letter-decision must include the 
following language:

If you disagree with this decision and wish to request a formal decision, please immediately advise 
this office, in writing, that you wish to have a Recommended Decision issued in this case, providing
you with your rights of action. 

Upon issuance of the denial letter, the CE creates correspondence in ECS documenting the issuance 
of the decision letter denying the rental/purchase of DME.  The Correspondence procedures in the 
ECS folder found on the shared drive provide instruction on documenting the denial of DME (i.e., 
Z:\Policies and Procedures\ECS\ECS Procedures).

Upon completion and mailing of the letter, the CE sends an email to the FO denying the request for 
the rental/purchase of DME. The FO then transmits this information via thread to the BPA.

9. Should the claimant request a recommended decision (RD) regarding denial of either the initial 
authorization or reauthorization of the rental/purchase of DME, the CE completes the RD process in
accordance with existing DEEOIC procedures found at PM Chapter 2-1600, Recommended 
Decisions.  In particular, the CE is to explain the basis for denial of any request for DME 
authorization.  Likewise, the Final Adjudication Branch (FAB) issues a final decision following the 
issuance of the RD.

10. The DEEOIC will authorize the purchase of DME in situations where the equipment or item 
cannot be rented. Items that should not be rented but considered for purchase instead include 
medical/surgical supplies (i.e. ostomy, injection, incontinence, dialysis, wound care, etc), canes, 
crutches, and commodes.  

The DEEOIC will also authorize the purchase of DME when the price to purchase that equipment 
or item is more cost effective than the rental price.  For example, if the price of renting a wheelchair
is more than the cost to purchase it, the CE should approve the purchase of the wheelchair rather 
than renting it for the duration that it is needed. 

However, if the DME purchase price is greater than $2000, the CE should obtain the following 
additional evidence:

a.  From the claimant. The claimant must submit two estimates from two different DME suppliers. 
These estimates must be for the exact same type of DME appliance.

b.  From the Supplier. From each potential supplier, a signed statement describing in detail the 
DME equipment item, a breakdown of all costs (including delivery and installation), and the current
Healthcare Common Procedure System (HCPCS) code for each DME item.

When considering the purchase of DME, the CE is to use discretion to ensure that any authorization
granted for the purchase of any DME satisfies the basic medical needs of the claimant.  Any request
for DME that is driven by convenience, comfort, or other non-medical reason is not sufficient to 
grant authorization.  

Furthermore, situations may arise where the CE previously authorized the rental of a DME, then 
subsequently receives a request for authorization to purchase that same item. Under these 
circumstances, it may become necessary to convert the rental to a purchase.  If the CE receives a 
request for a purchase, and rental charges were paid for the same DME with no break in service 



between the rental period and the approved purchase period, and the provider who billed for the 
rental is the same as the provider requesting the purchase, the CE will need to contact the provider 
and request that the provider deduct the rental charges previously paid from the bill to be submitted 
for the item being purchased.

All post-purchase requests for reimbursement of DME will be reimbursed in accordance with the 
OWCP fee schedule.

11. If, at the end of (or any time during) the initial rental period, the CE receives a new request for 
the rental of DME, the CE must conduct a new evaluation of the request for medical necessity.  If 
the request is appropriate (prescription for the extended use of the DME and submission of updated 
letter of medical necessity), the CE is to consider the most cost effective approach when making the
decision to reauthorize the extended rental of any equipment.  The CE must consider whether the 
cost to purchase the equipment minus the rental amount paid thus far is less than the total cost to 
authorize another 6 months of rental. If it is, then the CE should authorize the purchase of such 
equipment. 

12. All DME must be rented and/or purchased from a DME supplier.  To be reimbursed, all 
suppliers/vendors must be enrolled as a licensed provider with the Bill Processing Agent.

13.  All bills for payment of DME must be submitted to the Bill Processing Agent. The OWCP fee 
schedule sets the reimbursement amount for the rental and purchase of DME.

14. The repair and maintenance of DME is reimbursable. Add-ons and/or upgrades to DME will be 
considered for approval in those cases where the evidence substantiates the medical need for the 
enhancement.  However, add-ons and/or upgrades to DME are not covered when they are intended 
primarily for the claimant’s convenience and do not significantly enhance DME functionality. 

15. In emergency situations, the CE may authorize the rental of DME for a preliminary 30-day 
period while additional development is undertaken.  Under these circumstances, the claimant, the 
Authorized Representative, or the treating physician contacts the DEEOIC’s BPA for immediate 
attention.  The BPA obtains any pertinent documentation, as outlined in Item #3 above, and assesses
the emergency nature of the request.  Once the BPA receives the medical evidence, the BPA 
contacts the FO immediately, advising of the situation and providing electronic copies of 
documentation obtained. The BPA does not make a decision regarding the request, but simply 
obtains the pertinent documentation and advises the FO of the emergency request.

a.  Upon receipt of the documentation, the FO forwards the information to the CE for review.  If 
medical documentation from the treating physician supports the need for immediate authorization, 
the CE provides approval for 30 days pending additional development.  The CE concurrently sends 
an email to the FO advising of this approval.  The FO sends a thread to the BPA with the approval 
information and places a telephone call to the BPA, alerting him/her of an impending emergency 
request.

b.  After the initial approval for the 30-day rental period, the CE sends a letter to the treating 
physician (with a copy to the claimant) requesting necessary evidence to substantiate that the DME 
is medically necessary.  This should occur within the preliminary 30-day authorization period.  The 
CE may grant extensions in increments of 30 days, not to exceed a total of 6 months unless medical 
evidence establishes that the DME is medically warranted and necessitated by the accepted medical 
condition. 

c.  In some situations, the request for authorization for the rental of DME may not be accompanied 
by evidence supporting the emergency nature of the request.  In these situations, the CE sends a 
letter to the claimant, with a faxed copy to the requestor if other than the claimant.  The letter is to 
contain information advising the recipient that no evidence was submitted to support the request for 
the rental of DME, and that additional medical evidence is required. In addition, the CE sends an 
email to the FO advising that the request for authorization of rental is under development.  The FO 



sends a thread to the BPA advising of this determination, and places a telephone call to the BPA, 
alerting him/her of an impending emergency request.

Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

SAMPLE AUTHORIZATION LETTER

Date:

Claimant Name (or Auth Rep)

Street Address

City, State, Zip

     Re: Claim Number (Insert Claim Number)

Dear (Insert Claimant or Auth Rep Name): 

This letter is in reference to your claim for benefits under the 
Energy Employees Occupational Illness Compensation Program Act 
(EEOICPA).

The Division of Energy Employees Occupational Illness Compensation
(DEEOIC) recently received a request for authorization for the 
(enter purchase or rental) of a (enter the type of DME) for the 
following covered medical condition(s):

List the condition(s)

After a thorough review of your case file, including communication
with your treating physician (if applicable), the following 
authorization is granted:  

Rental of [enter type of DME and billing code] for the period of 
[enter to and from date] from (enter vendor name).

Purchase of [enter type DME and billing code] from (enter vendor 
name).

Please note that the DEEOIC requires that the approved vendor 
noted above be enrolled as a provider in our medical bill payment 
system to be reimbursed. Vendors may call toll free 1-866-272-2682
for program enrollment information or for answers to payment 
questions.  

All fees for the rental/purchase of DME are subject to the OWCP 
fee schedule. Furthermore, if the rental of DME is converted to a 
purchase, the costs incurred for the rental of that item will be 
deducted from the purchase reimbursement price.

Add-ons and/or upgrades to DME will be considered for approval if 
evidence substantiates a medical need for the enhancement.  
However, add-ons and/or upgrades to DME are not covered when they 
are intended primarily for the claimant’s convenience and do not 
significantly enhance DME functionality. 

If you have any questions or concerns regarding this 



authorization, please call your claims examiner at (XXX) XXX-XXXX.

Sincerely,

(Insert CE name)

DEEOIC Claims Examiner

cc:  (enter supplier name)

Attachment 2

SAMPLE DEVELOPMENT LETTER

Date:

Claimant Name (or Auth Rep/provider)  File Number

Street Address                        Accepted Conditions

City, State, Zip

Dear (Insert Claimant or Auth Rep/Provider Name):

I am writing to you concerning your benefits under the Energy 
Employees Occupational Illness Compensation Program Act (EEOICPA).
We have received a request for authorization for the 
[rental/purchase] of a [enter type of DME requested].  In order to
properly evaluate and respond to this request, we need additional 
information from you. 

Please provide our office with the following information: 

(Request only that information that is necessary to process the 
claim. Feel free to modify the following if necessary)

•        Prescription from your treating physician.

•        Letter of Medical Necessity or other medical documentation 
[Describe the general information a LMN is to provide. Refer to 
Item #3 of the Bulletin]. 

•        Claimant information such as name, case file number, date of 
birth, and telephone number.

•        Provider or vendor information such as name, provider address,
ACS provider number, tax id number, national provider 
identification number, telephone number, and fax number.

•        Treating physician contact information such as name, address, 
telephone number, and fax number.

•        DME information such diagnosis code, HCPCS/CPT, modifier, 
quantity, purchase price, rental price, total cost, begin date, 
end date, and duration of use.

Please note that add-ons and/or upgrades to DME will be considered
for approval if evidence substantiates a medical need for the 
enhancement.  However, add-ons and/or upgrades to DME are not 
covered when they are intended primarily for the claimant’s 



convenience and do not significantly enhance DME functionality. 

In the interest of expediting the approval of your request for 
[enter type of DME], please fax the requested information to the 
DEEOIC Bill Processing Agent at (800) 882-6147, within 30 days, or
contact me if you have questions regarding this request. 

Thank you for your assistance. 

Sincerely, 

[Insert POC CE Name and Signature]

[Insert POC CE Telephone and Fax Numbers]

Cc: [Enter as appropriate]

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections

13-04 OWCP Imaging System

EEOICPA BULLETIN NO.13-04  

Issue Date:  

_________________________________________________________

Effective Date:  June 17, 2013

_________________________________________________________

Expiration Date:  September 30, 2013

_________________________________________________________

Subject:  OWCP Imaging System   

Background:  In June 2013, the Division of Energy Employees Occupational Illness Compensation 
(DEEOIC) will begin piloting a new imaging system, the OWCP Imaging System (OIS), with the 
pilot starting in the Cleveland district office and the Cleveland Final Adjudication Branch (FAB).  
OIS is a software program which enables DEEOIC staff to view electronic images of paper case file
materials.  The Cleveland district office will pilot OIS starting June 17, 2013 through September 30,
2013 to evaluate the technical capacity and process needs for imaging DEEOIC records.  

OIS is a distinct “stand-alone” program, and DEEOIC will not be integrating it with the Electronic 
Compensation System (ECS) for the pilot.   ECS is the primary case management system for all 
work products, due dates, actions, and point of entry for all new claims processed under the Energy 
Employees Occupational Illness Compensation Program Act (EEOICPA).  DEEOIC will modify 
ECS to allow for the identification of case files that are paper or imaged (either fully imaged or a 
hybrid of both paper and imaged documents).  While imaged documents will only be created in the 
Cleveland district office and Cleveland FAB, during the pilot, staff working in other DEEOIC 
offices will be able to view all case file documents in OIS.   

For the period of the pilot, contractor personnel will be receiving incoming mail, preparing the mail 
for scanning, scanning the documents, providing quality control and doing the initial indexing prior 
to the documents being submitted and captured in OIS.  The pilot will not involve imaging existing 
paper case files.  During the pilot, all new claims for the Cleveland district office will be processed 
as a fully imaged record.  Cases either fully imaged or partially imaged during the pilot will not be 
transferred to a DEEOIC jurisdiction outside of the Cleveland district office or the Cleveland FAB.  
For existing cases, OIS contractor personnel will image incoming paper documents to create an 



electronic document which will be associated with the paper case file. 

While the information provided in this Bulletin provides guidance on the implementation of a pilot 
process for capturing and storing electronic images of paper documents, it does not alter the manner
in which the CE adjudicates claims based on the legal or regulatory requirements of the EEOICPA.  
DEEOIC expects a CE to conduct a thorough examination of the case evidence, including any 
imaged record, to reach a sufficient, accurate and justifiable claim outcome.   Moreover, as this is a 
pilot of an imaging system, the DEEOIC will be conducting routine audits to ascertain confidence 
in the imaging system’s functionality and accuracy. Federal personnel designated by the Cleveland 
District Director are responsible for conducting these audits.   

DEEOIC’s ultimate goal is to implement a program-wide imaging program to facilitate 
administrative efficiencies and lessen administrative costs.  This pilot is the first step in achieving 
that goal.  Once the pilot is complete, DEEOIC will proceed with an expansion of imaging 
nationwide.  DEEOIC considers the implementation of OIS as having several distinct advantages: 

·        Allows for employee remote access to electronic case records 

·        Enhances customer service support 

·        Reduces the need to physically handle paper case files

·        Facilitates better organization and access of claim records 

·        Reduces Personally Identifiable Information (PII) violations due to lost or damaged packaging

·        Reduces the logistical costs of storage and maintenance of paper files 

·        Decreases costs associated with shipping case file 

·        Facilitates continuity of operations during emergencies or other disruptive events

·        Assists in making CE positions telework eligible

References:  OWCP Imaging System (OIS) Functional Requirements version 1.17, OIS Document 
Capture Process, OWCP Bulletin No. 01-01

Purpose:  To provide guidance on the handling of imaged documents during a pilot in the Cleveland
district office and the Cleveland FAB.  

Applicability:  Regional directors, district directors, assistant district directors, chiefs of operations, 
system managers, technical assistants, Cleveland district office staff, Cleveland FAB staff and 
national office staff.  

Actions: 

1.             Upon receipt of new mail in the Cleveland district office, the mail will be taken to the 
appropriate scanning area where contractor personnel will prepare the mail for scanning and scan 
the document.  The contractor is responsible for imaging all incoming mail for the Cleveland 
district office and Cleveland FAB.  No paper documents that have been imaged will be destroyed.

2.             Once the document is imaged, the contractor personnel will verify the quality of the 
electronic image by checking it against the original document and do the initial indexing prior to the
documents being submitted and captured in OIS. The contractor will conduct the Category indexing
based on a Category and Subject index list created by DEEOIC. 

3.             When a case number is not available at the “initial index” step, the document will be 
placed in one of two queues for review prior to indexing:

a. Case Create Queue – the document is a new EE-1 or EE-2 form and needs to go 
through the case create process.  

b. Unnumbered Mail Queue – the document is not a EE-1 or EE-2 form and the case 
number cannot be readily identified. 



4.             For new cases, once the documents are imaged and in OIS, as per current case create 
guidance, contractor personnel will create the case in ECS. The contractor personnel will then 
identify the case ID number from ECS and place it in OIS.  If a claim form or other mail which 
belongs to another district office is imaged by mistake, the claims examiner will mark the document
for deletion, and obtain approval of district office management. Contractor personnel will then 
locate the original document and mail it to the appropriate office.  

5.             Newly scanned documents requiring review will be placed in the claims examiner’s 
Unreviewed Documents list for review.  

6.             For imaged documents in the unnumbered mail queue, designated claims personnel at the 
Cleveland district office will use ECS to locate and identify the case number ID. Once the case ID 
is located, if Cleveland is the correct jurisdiction for the claim, the imaged document is to be 
associated in OIS with the existing case file.  When the designated claim personnel indexes the 
document, he or she selects the appropriate Category using the drop down menu. 

7.             For unreviewed mail associated with a Cleveland case, the claims examiner selects a case 
from the unreviewed documents list and performs the following:

·     Verifies document legibility and page sequence

·     Reviews the document and its document list information

·     Reviews the category index and adds the subject index —verifies and updates the attributes

·     Saves the index with a Review Status of “Review Complete”

8.             For documents other than incoming mail that are created in the Cleveland district office or
Cleveland FAB that are to be associated with a case file, appropriate personnel are to create an 
image of the final document and upload or “bronze” the electronic document into OIS.   For any 
outgoing document that requires a signature, once the document has been printed and signed, 
designated personnel scan and upload the signed documents into OIS.  This guidance only applies 
to final documents, not drafts.

9.             ECS will have a “flag” to identify records relating to the case documents in “imaged” 
format.  The ECS flag will identify whether the case is paper only or imaged (either fully imaged or 
a hybrid of both paper and imaged documents). Regardless of the ECS flag, the CE must review all 
documents, paper or imaged, prior to claim adjudication actions.  The CE should not print out the 
imaged record for insertion into an existing paper case file.

10.         For the duration of the imaging pilot, all paper documents that undergo imaging are to be 
retained for quality control evaluation, and auditing purposes.  The contractor personnel imaging 
the documents are responsible for maintaining the documents by date received to allow for access 
by appropriate personnel.  

11.         Designated federal staff is to perform a daily audit of the imaging system to ensure that 
incoming documents are properly imaged, indexed to program guidelines, assigned properly to the 
associated case file, and imaged documents are of readable quality. 

a.  During the pilot, each day the designated auditor staff is to identify 20 distinct 
incoming documents received in the Cleveland office.  The auditor is to identify 
random documents from incoming mail (to include facsimiles, multiple page 
documents) which are unprocessed by the contractor personnel. 

b.  Once the auditor has randomly selected a document, he or she is to annotate the 
OIS Document Audit Worksheet.  (See Exhibit 1).  The auditor enters the date of 
document receipt, the case ID, and a brief description of the document.  The auditor 
is to return the mail to the incoming mail queue for OIS processing.   

c.  The auditor will then attempt to locate the sampled document once the contractor 



has completed the electronic capture, and uploading of document image into OIS.  
Using the OIS Document Audit Worksheet, the auditor will note whether the 
electronic version of the sampled document is found in OIS, whether the imaged 
document is readable, and whether the document is correctly associated with the 
proper case file.  The auditor will then initial and date the entry.

d.  If the sampling reveals problems with document control or image quality, the 
district office is to notify the Director of DEEOIC of the corrective action that will 
be taken by the district office. 

Disposition:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, Customer 
Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Sections

RACHEL P. LEITON

Director, Division of Energy Employees 

Occupational Illness Compensation 

Attachment 1

2012 EEOICP Final Bulletins

12-01 Chronic Lymphocytic Leukemia (CLL) as a Radiogenic Cancer under the Energy 
Employees Occupational Illness Compensation Program Act (EEOICPA)

EEOICPA BULLETIN NO. 12-01

Issue Date:        March 7, 2012

___________________________________________________________

Effective Date:    March 7, 2012

___________________________________________________________

Expiration Date:   March 7, 2013

___________________________________________________________

Subject: Chronic Lymphocytic Leukemia (CLL) as a Radiogenic Cancer under the Energy 
Employees Occupational Illness Compensation Program Act (EEOICPA).

Background: The Department of Health and Human Services (HHS) develops guidelines, by 
regulation, to be used by the Division of Energy Employees Occupational Illness Compensation 
(DEEOIC) to assess the likelihood that a worker with cancer developed that cancer as a result of 
exposure to radiation in performing his or her duty at a Department of Energy (DOE) facility or an 
atomic weapons employer facility. The guidelines are published in 42 C.F.R. Part 81, and comprise 
a set of policies and procedures by which DEEOIC determines whether it is “at least as likely as 
not” that the cancer of an employee was caused by radiation doses the employee incurred while 
employed at a covered facility. Currently, CLL is designated as a non-radiogenic cancer, which 
required DEEOIC to assign a probability of causation value of “zero.” On February 6, 2012, HHS 
published a final rule removing that designation. Therefore, effective March 7, 2012, claimants with
CLL will be eligible for radiation dose reconstruction under the EEOICPA.  

R  eferences:  42 C.F.R. Part 81.

Purpose:  To provide procedures on processing claims for CLL. 

Applicability:  All staff.
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Actions:

1.               This bulletin addresses claims previously denied, claims pending adjudication (including
those at NIOSH), and claims yet to be submitted.

2.               The DEEOIC will prepare a comprehensive list of cases (to include those cases 
identified by NIOSH) with a diagnosis of CLL (ICD-9 code 204.1 through 204.19).  The list 
includes all cases with a non-approved CLL diagnosis.  All cases on the list must be reviewed by 
the district office(s) and by the Final Adjudication Branch (FAB) to ensure that it is referred to 
NIOSH for a dose reconstruction or rework of the dose reconstruction, where appropriate.  The 
comprehensive list will be provided to the district offices and FAB under separate cover. 

3.               For all cases on the comprehensive list that were previously denied with a “zero” percent
probability of causation value assigned to the CLL, the claim for CLL is to be reopened.  In the 
exercise of the DEEOIC Director’s discretion in the reopening process, the Director is delegating 
limited authority to the four District Directors (DD) and the Assistant District Directors (ADD), to 
sign Director’s Orders for reopening of all CLL related cases.  This delegated authority is limited to 
reopening those cases that appear on the comprehensive list.  If the DD or ADD identifies a case 
that is not on the comprehensive list but has a diagnosis of CLL (with an ICD-9 code referenced in 
the previous paragraph), the case should be referred to the National Office.  A sample Director’s 
Order is provided in Attachment 1.  The Director is retaining sole signature authority for all other 
types of reopenings not otherwise delegated.  Once a Director’s Order is issued, the district office is
responsible for any further development and issuance of a new recommended decision. 

4.              Upon reopening the claim for CLL, the district office is to refer the case to NIOSH for a 
dose reconstruction or rework of the dose reconstruction, as appropriate.  When referring these 
cases to NIOSH for further analysis, a request to the National Office Health Physicist is not 
required.  Instead, the CE should prepare a NIOSH Referral Summary Document (NRSD) or 
Amended NIOSH Referral Summary Document (ANRSD), as appropriate, and forward the NRSD 
or ANRSD to the Public Health Advisor (PHA) assigned to the district office at NIOSH. The 
referrals to NIOSH should be conducted in accordance with EEOICPA Procedure Manual Chapter 
2-0900 and must be recorded in ECS using the NIOSH causation path.

5.   For those claims where the dose reconstruction yields a combined probability of causation 
(PoC) of less than 50%, the district office is to issue a new recommended decision addressing CLL 
only.  However, should the dose reconstruction yield a combined PoC of 50% or greater, the district 
office will reopen all cancers that were previously denied based on the PoC in accordance with 
Action Item #3.  The district office will then issue a new recommended decision addressing all 
cancers.

6.   For cases currently pending a final decision at the FAB with a less than 50% PoC, the Hearing 
Representative/Claims Examiner (CE) is to remand the recommended decision to the district office 
in the usual manner.  The Remand Order should direct the district office to refer the case to NIOSH 
for a dose reconstruction or rework of the dose reconstruction as a result of the designation of CLL 
as a radiogenic cancer. Once the case is remanded, the district office is to refer the case to NIOSH 
as instructed in Action Item #4. 

7.   For those cases currently at NIOSH that have CLL, DEEOIC has been notified that NIOSH will 
conduct the dose reconstruction to include the CLL. 

8.   Upon receipt of the dose reconstruction report from NIOSH, the CE proceeds in the usual 
manner and prepares a recommended decision.  

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees
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Occupational Illness Compensation

Attachment 1

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, Resource Centers and District Office Mail & File Sections

12-02 Implementing the National Institute for Occupational Safety and Health’s (NIOSH) 
August 2011 Report

EEOICPA BULLETIN NO. 12-02

Issue Date:        June 19, 2012

___________________________________________________________

Effective Date:    June 19, 2012

___________________________________________________________

Expiration Date:   June 19, 2013

___________________________________________________________

Subject:  Implementing the National Institute for Occupational Safety and Health’s (NIOSH) 
August 2011 Report.

Background: The Department of Health and Human Services (HHS) has issued an updated report 
entitled, “Report on Residual Radioactive and Beryllium Contamination at Atomic Weapons 
Employer Facilities and Beryllium Vendor Facilities.” In this report, NIOSH has designated revised 
dates of residual radioactive contamination present at certain Atomic Weapons Employer facilities.  
These changes may affect the period of covered employment for claims under the Energy 
Employees Occupational Illness Compensation Program Act (EEOICPA) that have undergone a 
radiation dose reconstruction. Accordingly, this Bulletin provides instructions to claims staff on the 
assessment of claims affected by the changes to facility residual radiation contamination 
timeframes. 

References: 42 U.S.C. § 7384l(3)(B); 20 C.F.R. § 30.5(c)(2); EEOICPA Bulletin Nos. 05-02 and 
07-13; FY 2005 Defense Authorization Act, Public Law 108-375; and the NIOSH October 17, 2011 
document entitled, “Report on Residual Radioactive and Beryllium Contamination at Atomic 
Weapons Employer Facilities and Beryllium Vendor Facilities.” 

Purpose:  To provide procedures for processing claims for which additional periods of residual 
radiation have been identified by NIOSH in their most recent report entitled, “Report on Residual 
Radioactive and Beryllium Contamination at Atomic Weapons Employer Facilities and Beryllium 
Vendor Facilities”(hereafter, Residual Report).  

Applicability:  All staff.

Actions:

1.               This bulletin addresses claims previously denied, claims pending adjudication (including
those at NIOSH), and claims yet to be submitted.

2.               The DEEOIC will prepare a comprehensive list of cases applicable for review under this
Bulletin.  The comprehensive list will identify all claims with an employee who worked at facilities 
for which residual periods of employment have been added in the new Residual Report.  
Additionally, cases on the list will be limited to those containing a final decision denying an 
employee’s claimed radiogenic cancer, because of a negative Probability of Causation (PoC) 
calculation (PoC of less than 50%).  The comprehensive list will be provided to the district offices 
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and FAB under separate cover. 

3.   The district directors are to use their discretion in assigning staff to complete the tasks outlined 
in this item.  This could include directing claims staff or the district office health physics (HP) 
coordinators to perform these actions. Once the DEEOIC district office receives the comprehensive 
list, staff is to identify cases located at the office.  In some instances, staff is to be aware that cases 
identified on the list may have transferred locations from one office to another; as such, it may be 
necessary to alert the responsible office of the need to add the case to its own review list.  Once the 
district office identifies a case for review, the responsible district office staff is to conduct a manual 
examination of the case record. In particular, the district office staff is to access the electronic 
version (on the NIOSH CD) of the most recent dose reconstruction for the employee. Once located, 
the district office staff is to e-mail the most recent electronic dose reconstruction report to the 
National Office HP staff for review. The Policy Branch will provide the National Office HP e-mail 
addresses associated with this requirement.

4.              A DEEOIC National Office HP will review the dose reconstruction report and determine 
whether the period of residual radiation added in the 2011 Residual Report will require a rework of 
the dose reconstruction. Ultimately, the National Office HP will assess each dose reconstruction for 
all claims identified on the comprehensive list.  

5.              Once the National Office HP has completed an evaluation of the dose reconstruction 
report, he or she will advise, via an e-mail to the district office HP coordinators, whether a rework is
necessary.  If the HP decides that rework is not needed, he or she will prepare a memo and transmit 
it to the district office for placement in the file.  The HP memo will provide a narrative explanation 
of the basis for finding that no further action is necessary. 

Once advised that no rework is needed, district office staff are to indicate in ECS that no further 
action is necessary in conjunction with this Bulletin.  The CE highlights the processed NIOSH path 
in ECS and clicks on the “View/Perform SEC Screening.”  This will pull up the NIOSH screening 
window.  The CE then checks the box next to “No Action Necessary,” enters the date of the memo, 
and selects the “No Action Necessary Reason” of “Rvwd under Bulletin 12-02, Implementing 
NIOSH’s August 2011 Report.” 

If the HP determines a rework of a dose reconstruction is necessary, he or she will send an e-mail to 
the district office HP/NIOSH coordinators explaining that a rework is required because of a change 
in the residual contamination timeframe for a facility where the employee worked. Once the CE 
receives the HP notice of rework, he or she prepares an Amended NIOSH Referral Summary 
Document (ANRSD) and forwards it to the assigned NIOSH Public Health Advisor (PHA). The 
ANRSD should contain a note that the rework is necessary. The CE should ensure that all other 
necessary requirements for a rework referral to NIOSH is conducted in accordance with EEOICPA 
Procedure Manual Chapter 2-0900 and appropriate ECS rework procedures.   

6.              For those cases in which NIOSH undertakes a rework of the dose reconstruction, once 
the revised dose reconstruction is returned to the district office, the assigned CE calculates the new 
PoC. There are then two possible pathways: 

1) the PoC remains below 50%; or

2)the PoC reaches 50% or more and the case becomes compensable.  

For cases in which the PoC remains below 50%, the CE prepares a memo to the file documenting 
the review of the case based upon the Residual Report.  The memo to file is to include a brief 
narrative explaining that a new dose reconstruction occurred, but that the revised PoC is still less 
than 50%.  Finally, the memo should include a statement that given the outcome of the rework and 
recalculated POC, there is no further action necessary. 

If the dose reconstruction results in a PoC of 50% or more, the CE is to initiate action to reopen the 
case. In the exercise of the DEEOIC Director’s discretion in the reopening process, the Director is 



delegating authority to the four District Directors (DD) and the Assistant District Directors (ADD), 
to sign Director’s Orders for reopening of all residual radiation related cases.  This delegated 
authority is limited to reopening those cases that appear on the comprehensive list.  A sample 
Director’s Order is attached for reference (Attachment 1).  The Director is retaining sole signature 
authority for all other types of reopenings not otherwise delegated.  Once the district office issues a 
Director’s Order, it is responsible for any further development and issuance of a new, timely 
recommended decision. 

7.   For cases currently pending a final decision at the FAB with a less than 50% PoC, and are 
identified on the comprehensive list, the Hearing Representative/Claims Examiner (CE) is to 
remand the recommended decision to the district office.  The Remand Order should direct the 
district office to send the dose reconstruction to the National Office HP who will determine if a 
rework is necessary as is explained in this directive.   

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachment 1

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, Resource Centers and District Office Mail & File Sections

2011 EEOICP Final Bulletins

11-01 Blockson Chemical Company SEC Class from March 1, 1951 through June 30, 1960

EEOICPA BULLETIN NO. 11-01

Issue Date:        October 3, 2010

___________________________________________________________

Effective Date:    October 3, 2010

___________________________________________________________

Expiration Date:   October 3, 2011

___________________________________________________________

Subject:  Blockson Chemical Company SEC Class from March 1, 1951 through June 30, 1960

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the 
Blockson Chemical Company in Joliet, Illinois to be added to the Special Exposure Cohort (SEC).

The decision to initiate this petition occurred after the National Institute for Occupational Safety 
and Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  
NIOSH submitted its findings to the Advisory Board on Radiation and Worker Health (“the 
Board”).  On August 4, 2010, the Board submitted recommendations to the Secretary of Health and 
Human Services (HHS) to add to the SEC a class of employees who worked at the Blockson 
Chemical Company in Joliet, Illinois.  

On September 3, 2010, the Secretary of HHS designated the following class for addition to the SEC
in a report to Congress:
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All Atomic Weapons Employer employees who worked at the Blockson Chemical 
Company in Joliet, Illinois from March 1, 1951 through June 30, 1960, for a number 
of work days aggregating at least 250 work days, occurring either solely under this 
employment, or in combination with work days within the parameters established for
one or more other classes of employees included in the Special Exposure Cohort. 
A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  While notification was provided to Congress on September 2, 2010, the official 
designation is dated September 3, 2010.  Although Congress had the authority to reject the 
recommendation within a 30-day time frame, Congress took no action.  Therefore, the SEC 
designation for this class became effective as of October 3, 2010, which was 30 days after the 
Secretary of HHS designated the class for addition to the SEC in the report to Congress.

While a new SEC class has been added for employees at the Blockson Chemical Company, NIOSH 
intends to use any available internal and external monitoring data that may become available for an 
individual claim (and that can be interpreted using existing NIOSH dose reconstruction processes or
procedures).  Additionally, NIOSH can estimate occupational medical dose.  This means that for 
claims that do not satisfy the SEC membership criteria, a partial dose reconstruction is to be 
performed by NIOSH. 

References:  Energy Employees Occupational Illness Compensation Program Act of 2000, 42 
U.S.C. § 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as 
Members of the Special Exposure Cohort Under EEOICPA; the September 2, 2010 letter to 
Congress from the Secretary of HHS in which Secretary Sebelius makes the designation; SEC 
Petition Report for the Blockson Chemical Company. 

Purpose:  To provide procedures for processing SEC claims for workers at the Blockson Chemical 
Company in Joliet, Illinois.

Applicability:  All staff.

Actions: 

1.   This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted. 

2.   The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared
a list of cases with claimed employment at the Blockson Chemical Company during the period of 
the SEC class.  It includes pending cases, cases previously denied, and cases at NIOSH.  It also 
includes specified and non-specified cancer cases.  All cases on this comprehensive list must be 
reviewed by the district office(s) and by the Final Adjudication Branch (FAB) to determine whether 
the SEC class criteria are satisfied.  This comprehensive list will be provided to the appropriate 
district offices and FAB under separate cover. 

3.   The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion into the SEC.  A screening worksheet is 
included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case file.  Based upon the initial 
screening, the cases on the list will be grouped into three categories:  those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  Claim status
codes have been created in ECMS to reflect each of these categories:  ISL (Initial SEC Screening, 
Likely SEC) for those likely to be included in the SEC class; ISU (Initial SEC Screening, Unlikely 
SEC) for those unlikely to be included in the class; and ISD (Initial SEC Screening, Development 
Needed) for those for which development may be needed in order to reach a determination on SEC 
class inclusion.  A reason code corresponding to the SEC class status screening code has also been 
created, in this instance, “101- Rvwd per Bulletin 11-01, Blockson Chemical Company SEC (3/1/51
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– 6/30/60).”  Once the worksheet is completed, the claims examiner (CE) is to select the appropriate
claim status code and associated reason code from the drop down lists in ECMS B only.  The status 
effective date for the ISL, ISU, and ISD codes is to correspond with the completion date of the 
screening worksheet.  The Blockson Chemical Company is an Atomic Weapons Employer (AWE).  
As such, there are no Part E coding implications.  

The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
acceptance and for purposes of meeting operational plan goals.  Once screening and prioritization is
complete, claims adjudication proceeds in the usual manner.  No matter the outcome of the 
screening protocol, each case must be evaluated formally for SEC inclusion and the decision 
recorded in ECMS for all claims (including those claims with any form of closure code in ECMS) 
in each case. The initial screening step is only applicable to cases on the comprehensive list.  It is 
not applicable to new claims submitted after the list is generated.  These claims will be evaluated 
for inclusion in the SEC class in the general course of processing. 

4.   For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, and complete the worksheet and related coding.

5.   The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD, in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class, and that his or her
case is being returned to the DOL for adjudication.  A copy of the NIOSH letter to affected 
Blockson Chemical Company employees is included as Attachment 3.  The CE must print out a 
hard copy of the NIOSH letter for inclusion in the case file.

Once a case file is returned from NIOSH (including cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the “NW” code entry is October 3, 2010.  However, the CE does not enter the status code until the 
DEEOIC office actually receives the NIOSH-returned dose reconstruction record.

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC class, and consequently are still at NIOSH for a dose reconstruction.  These 
cases must also be evaluated for inclusion in the SEC class in accordance with the procedures in 
this Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE),
notifies the appropriate point of contact at NIOSH via e-mail to return the dose reconstruction 
analysis records.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE is to enter the status code 
“NW” with a status effective date of October 3, 2010.  In addition, the CE must write a letter to the 
claimant advising that the case file has been withdrawn from NIOSH for evaluation under the SEC 
provision.

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action #15. 

6.  For any cases identified as having potential for compensability based on the new SEC class, the 
responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.  Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the Federal (EEOICPA) Procedure Manual, Chapter 2-0600.7.  If the employee has a specified 
cancer, proceed to Action #8.  If the employee does not have a specified cancer, proceed to Action 
#10.

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin11-01Attachments/Bulletin11-01Attachment3.htm


8.  If the employee has a specified cancer, the CE must determine if the worker was a qualified 
Atomic Weapons Employer (AWE) employee who worked at least 250 workdays at the Blockson 
Chemical Company in Joliet, Illinois between March 1, 1951 and June 30, 1960.  If the employee 
does not have 250 workdays at the Blockson Chemical Company, the CE must review the file to 
determine if additional days in the SEC can be found by combining days from employment meeting
the criteria for other classes in the SEC and aggregating them together to meet the 250-workday 
requirement.  If the 250-workday requirement is not satisfied, the CE proceeds to Action #10.

9.  Once the CE has determined that the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision. 

If it is determined that the case does qualify for the SEC class, the CE, through the SrCE, notifies 
the appropriate point of contact at NIOSH via e-mail, so that NIOSH can close out their file.  The 
SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents the date it 
was sent) for inclusion in the case file.  In addition to the usual recommended decision coding, 
when a recommended decision to grant benefits based on inclusion in an SEC Class is issued, the 
CE must enter the code “SER” (SEC Recommended Acceptance) into the claim status history.  This
code represents that an SEC acceptance is included in the recommended decision being issued.  
This code is entered with the same status effective date as the recommended decision (it doesn’t 
matter which one is entered first).  The “SER” code has replaced the “SE” code (though there is no 
reason to update old “SE” codes). 

When the “SER” code is entered, a reason code must be entered to reflect which SEC class the 
acceptance is based on.  If the acceptance is based on this Blockson Chemical Company SEC, the 
reason code selected will be “101- Rvwd per Bulletin 11-01, Blockson Chemical Company SEC 
(3/1/51 – 6/30/60).”  

If the SEC acceptance is based on inclusion in more than one SEC Class, then more than one 
“SER” code will need to be entered so that the reason codes selected will represent all SEC classes 
leading to the acceptance.  For example, if the employee worked for 125 days of SEC covered 
employment at Blockson Chemical and another 125 days of SEC employment at the Metallurgical 
Laboratory, you would need the employment at both facilities to meet the 250 day requirement.  In 
this situation, the CE would need to code one “SER” with a “101- Rvwd per Bulletin 11-01, 
Blockson Chemical Company SEC (3/1/51 – 6/30/60)” reason code.  Then the CE would also need 
to enter a second “SER” with a “907-Rvwd per Bulletin 09-07, Metallurgical Laboratory SEC” 
reason code.  The CE would also need to enter the recommended decision code(s) with the same 
status effective date as the “SER” codes.

ECMS Coding Reminder:  For all claims where Blockson Chemical Company employment is 
claimed, regardless of whether the SEC criteria are met, the SEC site code “Blockson Chemical 
Company” must be selected under the “SEC/SEC Desc” field on the claim screen. 

10.  Although HHS determined that it is not feasible for NIOSH to perform complete dose 
reconstructions for this class of employees, NIOSH has indicated that partial dose reconstructions 
are possible.  Accordingly, for cases that do not meet the criteria of the SEC class, the CE must refer
these cases to NIOSH with a NIOSH Referral Summary Document (NRSD) to perform dose 
reconstructions.  The CE enters status code “NI” (Sent to NIOSH) in ECMS B.  The status effective
date is the date of the Senior or Supervisory CE signature on the NRSD.

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCE, notifies the appropriate point of contact at NIOSH via e-mail to proceed with the dose 
reconstruction.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE enters status code “NI” (Sent 



to NIOSH) into ECMS B, with a status effective date equal to the date of the e-mail requesting 
NIOSH to proceed with dose reconstruction.  The e-mail should include a brief statement of why 
the case should proceed with dose reconstruction, e.g., non-specified cancer, insufficient latency 
period or does not meet the 250-workday requirement.  In addition, the CE is to notify the claimant 
by letter that the case is returned to NIOSH for dose reconstruction and the reason(s) it does not 
qualify for the SEC class.  The CE is to send a copy of this letter to NIOSH.

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the “PD” (Partial Dose Reconstruction) reason code.  The status effective 
date is the date the dose reconstruction report is date-stamped into the district office.  The CE 
should not delete the “NW” (NIOSH, returned without a dose reconstruction) or “NI” (Sent to 
NIOSH) codes already present in ECMS.  

11.  If the claim meets the SEC class employment criteria and includes both specified and 
non-specified cancers, medical benefits can be awarded for the specified cancer(s) and any 
non-specified cancer(s) once a dose reconstruction results in a probability of causation (PoC) of 50 
percent or greater.  A dose reconstruction is unnecessary for any secondary cancers that are 
metastases of a compensable cancer including non-specified primary cancers which cause an 
accepted SEC secondary cancer.  For instance, prostate (non-specified primary) cancer metastasizes
to secondary bone cancer.  If secondary bone cancer is accepted as a specified cancer under the SEC
provision, both primary and secondary cancers (prostate and bone cancer) are accepted for medical 
benefits under Part B without a need for a dose reconstruction for the prostate cancer.  In these 
instances, the CE drafts a recommended decision to accept the claim for the specified cancer 
(provided all criteria are met) and, concurrently prepares a NRSD to NIOSH for a dose 
reconstruction for the non-specified cancer to determine eligibility for medical benefits.  The CE 
enters status code “SER” (SEC Recommended Acceptance) with the “101- Rvwd per Bulletin 
11-01, Blockson Chemical Company SEC (3/1/51 – 6/30/60)” reason code (as described in item #9 
above) and the “NI” (Sent to NIOSH) code into ECMS B.  The status effective date for the “SER” 
code is the date of the recommended decision to accept the specified cancer.  The status effective 
date for the “NI” code is the date of the Senior or Supervisory CE signature on the NRSD.

12.  If a claim has a final decision to deny based on a PoC of less than 50%, and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case is reopened.  In the 
exercise of the DEEOIC Director’s discretion in the reopening process, the Director is delegating 
limited authority to the four District Directors and Assistant District Directors (ADDs), at the 
discretion of the District Director, to sign Director’s Orders for reopening of these cases.  This 
delegated authority is limited to reopenings based upon evidence that a Blockson Chemical 
Company employee meets the criteria for placement into the Blockson Chemical Company SEC 
class as defined by this Bulletin.  This delegated authority extends to any case potentially affected 
by this SEC class.  However, if the District Director or ADD is unsure of whether the SEC is 
applicable to the case, the case should be referred to the National Office.  A sample Director’s Order
is provided in Attachment 4.  The DEEOIC Director is retaining sole signature authority for all 
other types of reopenings not otherwise delegated.  Once a Director’s Order is issued, the district 
office is responsible for issuing a new recommended decision.

13.  For those cases which are reopened under the authority granted in this Bulletin, the District 
Director or ADD enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a 
status effective date equal to the effective date of this Bulletin.  For all reopenings per this Bulletin, 
upon completing the Director’s Order to reopen the claim, the District Director or ADD enters 
status code “MD” (Claim Reopened – File Returned to DO) into ECMS B to reflect that the case 
has been reopened and is in the district office’s jurisdiction.  (The “MZ” status code is not 
necessary).  The status effective date of the “MD” code is the date of the Director’s Order.  Please 
note that while the “MD” code is generally input by National Office staff, entry of this code has 
been delegated to the District Director and ADD, just as the authority to grant reopenings has been 
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delegated in this specific circumstance. 

14.  In addition to the usual final decision coding, when a final decision to grant benefits based on 
inclusion in an SEC Class is issued, the FAB CE/HR must enter the code “SEF” (SEC Final 
Acceptance) into the claim status history.  This code represents that an SEC acceptance is included 
in the final decision being issued.  This code is entered with the same status effective date as the 
final decision (it doesn’t matter which one is entered first).  

When the “SEF” code is entered, a reason code must be entered to reflect which SEC class the 
acceptance is based on.  If the acceptance is based on this Blockson Chemical Company SEC, the 
reason code selected will be “101- Rvwd per Bulletin 11-01, Blockson Chemical Company SEC 
(3/1/51 – 6/30/60)”.  

If the SEC acceptance being rendered is based on inclusion in more than one SEC Class, then more 
than one “SEF” code will need to be entered so that the reason codes selected will represent all 
SEC classes leading to the acceptance. See the example outlined in Action #9 regarding “SER” 
coding for more than one SEC Class. The FAB CE/HR would also need to enter the final decision 
code(s) with the same status effective date as the “SEF” codes.

If FAB remands a case that the district office had recommended for an SEC acceptance and had 
coded “SER”, there is no need for the “SER” code to be removed, as it reflects the language in the 
recommended decision that was issued on that date.  Similarly, if a final decision is vacated on an 
SEC final decision to accept where “SEF” has been coded, there is no need to remove the “SEF” 
code, as it reflects the language in the final decision that was originally issued.

15.  Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending Blockson 
Chemical Company cases that have a recommended decision to deny.  All cases on the 
comprehensive list identified in Action #2 that are located at a FAB office must be reviewed for 
possible inclusion in the SEC class.  If the employee worked at the Blockson Chemical Company 
during the period specified, has a specified cancer, and meets the 250-workday requirement, the 
FAB is to reverse the district office’s recommended decision to deny, and accept the case.  The CE 
or FAB staff member enters status code “F6” (FAB Reversed to Accept) with the appropriate 
Reason Code into ECMS B to reflect the FAB reversal with a status effective date equal to the date 
of the final decision to approve.  The CE or FAB staff person enters status code “SEF” (SEC Final 
Acceptance) into ECMS B with the status effective date equal to the date of the final decision to 
approve. There is no need to enter the “SER” (SEC Recommended Acceptance) code with the 
recommended decision because the recommended decision was not an SEC acceptance.

For all claims where Blockson Chemical Company employment is claimed, regardless of whether 
the SEC criteria are met, the SEC site code “Blockson Chemical Company” must be selected 
under the “SEC/SEC Desc” field on the claim screen. 

If no action is required, FAB must follow the instructions specified in Action #15, to indicate that a 
review of the case was completed. 

Every effort should be taken to avoid a remand of a potential SEC claim to the district office.  If 
FAB determines that the case cannot be approved based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see Action #10), the CE or FAB staff member remands the case
for district office action.  The CE or FAB staff member enters status code “F7” (FAB Remanded) 
with “OTH” (No DO Error – Other) as the reason code, with a status effective date equal to the 
date of the remand. Remember, the existing “SER” code does not need to be removed.

16.  If, after review or further development, the CE or FAB staff member determines that a case on 
the list does not require any action, the CE or FAB staff member must write a brief memo to the file
indicating that the file was reviewed and noting the reason why no additional action is necessary.  A 
case classified as not requiring any action is a case that does not meet the SEC criteria and there is 
no need to return it to NIOSH for partial dose reconstruction.



The CE must code “NA” (No Action Necessary) and then select the appropriate reason code from 
the reason code drop down list.  Since the “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC, the “NA” code is restricted to ECMS B only because the SEC review list is 
derived from Part B data.  For Blockson Chemical Company cases that were reviewed under this 
Bulletin and require no additional action, the reason code that must be selected is “101” (Rvwd per 
Bulletin 11-01, Blockson Chemical Company SEC (3/1/51 – 6/30/60) and be coded into ECMS B 
only.  The status effective date of the “NA” code is the date of the memo to the file stating the 
review is complete, and the CE has determined there is no further action necessary.  For those 
instances in which further development is necessary, the “NA-101” code is not entered initially.  
The “NA-101” code is only entered when the CE determines after development that the case does 
not meet the SEC criteria or there is no need to return it to NIOSH for partial dose reconstruction.  
For those cases on the DEEOIC list that were not withdrawn from NIOSH, the CE enters the 
“NA-101” code only after the CE determines that the case does not meet the SEC criteria.  These 
cases remain at NIOSH for completion of a partial dose reconstruction.

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-101” code in addition to the closure code.  The status effective date for the “NA” coding is the
date of the memorandum to file. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Attachment 4

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, Resource Centers and District Office Mail & File Sections

11-02 Ames Laboratory SEC Class from January 1, 1955 through December 31, 1960 

EEOICPA BULLETIN NO. 11-02

Issue Date:        November 5, 2010

___________________________________________________________

Effective Date:    November 5, 2010

___________________________________________________________

Expiration Date:   November 5, 2011

___________________________________________________________

Subject:  Ames Laboratory SEC Class from January 1, 1955 through December 31, 1960

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the Ames 
Laboratory in Ames, Iowa to be added to the Special Exposure Cohort (SEC). 

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
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determined that it qualified for evaluation under 42 C.F.R. § 83.13.  NIOSH submitted its findings 
to the petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On 
September 1, 2010, the Board submitted recommendations to the Secretary of Health and Human 
Services (HHS) to add to the SEC a class of employees who worked at the Ames Laboratory in 
Ames, Iowa. 

On October 6, 2010, the Secretary of HHS designated the following class for addition to the SEC in
a report to Congress:

All employees of the Department of Energy, its predecessor agencies, and its 
contractors and subcontractors who worked in any area of of the Department of 
Energy facility at the Ames Laboratory from January 1, 1955 through December 31, 
1960, for a number of work days aggregating at least 250 work days, occurring 
either solely under this employment, or in combination with work days within the 
parameters established for one or more other classes of employees in the Special 
Exposure Cohort.
A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  Although Congress had the authority to reject the recommendation within a 30-day 
time frame, Congress took no action.  Therefore, the SEC designation for this class became 
effective as of November 5, 2010, which was 30 days after the Secretary of HHS designated the 
class for addition to the SEC in the report to Congress.

NIOSH has concluded that it can provide a partial dose estimate using any internal and external 
monitoring data, including occupational medical dose, available for an individual claim (and that 
can be interpreted using existing NIOSH dose reconstruction processes or procedures).  This means 
that for claims that do not satisfy the SEC membership criteria, a partial dose reconstruction is to be
performed by NIOSH.

References:  Energy Employees Occupational Illness Compensation Program Act of 2000, 42 
U.S.C. § 7384 et seq.;42 C.F.R. Part 83, Procedures for Designating Classes of Employees as 
Members of the Special Exposure Cohort Under EEOICPA; the October 6, 2010 letter to Congress 
from the Secretary of HHS in which Secretary Sebelius makes the designation; SEC Petition Report
for the Ames Laboratory.

Purpose:  To provide procedures for processing SEC claims for workers at the Ames Laboratory in 
Ames, Iowa.

Applicability:  All staff.

Actions:  

1.   This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted.

2.   The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared
a list of cases with claimed employment at the Ames Laboratory during the period of the SEC 
class.  It includes pending cases, cases previously denied, and cases at NIOSH.  It also includes 
specified and non-specified cancer cases.  All cases on this comprehensive list must be reviewed by 
the district office(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC 
class criteria are satisfied.  This comprehensive list will be provided to the appropriate district 
offices and FAB under separate cover. 

3.   The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion into the SEC.  A screening worksheet is 
included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case file.  Based upon the initial 
screening, the cases on the list will be grouped into three categories:  those likely to be included in 
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the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  Claim status
codes have been created in ECMS to reflect each of these categories:  “ISL” (Initial SEC 
Screening, Likely SEC) for those likely to be included in the SEC class; “ISU” (Initial SEC 
Screening, Unlikely SEC) for those unlikely to be included in the class; and “ISD” (Initial SEC 
Screening, Development Needed) for those for which development may be needed in order to reach
a determination on SEC class inclusion.  A reason code corresponding to the SEC class status 
screening code has also been created, in this instance, “102- Rvwd per Bulletin 11-02, Ames 
Laboratory SEC (1/1/55 – 12/31/60).”  Once the worksheet is completed, the claims examiner (CE) 
is to select the appropriate claim status code and associated reason code from the drop down lists in 
ECMS B only.  The status effective date for the “ISL”, “ISU”, and “ISD” codes is to correspond 
with the completion date of the screening worksheet.  

The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
acceptance and for purposes of meeting operational plan goals.  Once screening and prioritization is
complete, claims adjudication proceeds in the usual manner.  No matter the outcome of the 
screening protocol, each case must be evaluated formally for SEC inclusion and the decision 
recorded in ECMS for all claims (including those claims with any form of closure code in ECMS) 
in each case.  The initial screening step is only applicable to cases on the comprehensive list.  It is 
not applicable to new claims submitted after the list is generated.  These claims will be evaluated 
for inclusion in the SEC class in the general course of processing. 

4.   For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, complete the worksheet, and enter related coding. 

5.   The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD, in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class, and that his or her
case is being returned to the DOL for adjudication.  A copy of the NIOSH letter to affected Ames 
Laboratory employees is included as Attachment 3.  The CE must print out a hard copy of the 
NIOSH letter for inclusion in the case file.  

Once a case file is returned from NIOSH (including cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the “NW” code entry is November 5, 2010.  However, the CE does not enter the status code until 
the DEEOIC office actually receives the NIOSH-returned dose reconstruction record.  The standard 
procedure for NIOSH coding in ECMS E is to code all additional NIOSH actions only if the “NI” 
(Sent to NIOSH) status code has been entered.  Therefore, the CE enters the “NW” code into 
ECMS E with the status effective date of November 5, 2010, only if “NI” has already been entered 
in ECMS E.

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC class, and consequently are still at NIOSH for a dose reconstruction.  These 
cases must also be evaluated for inclusion in the SEC class in accordance with the procedures in 
this Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE),
notifies the appropriate point of contact at NIOSH via e-mail to return the dose reconstruction 
analysis records.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE is to enter the status code 
“NW” with a status effective date of November 5, 2010.  In addition, the CE must write a letter to 
the claimant advising that the case file has been withdrawn from NIOSH for evaluation under the 
SEC provision.  
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If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action #16.  

6.   For any cases identified as having potential for compensability based on the new SEC class, the 
responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.   Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the Federal (EEOICPA) Procedure Manual, Chapter 2-0600.7.  If the employee has a specified 
cancer, proceed to Action #8.  If the employee does not have a specified cancer, proceed to Action 
#10.

8.   If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 workdays at the Ames Laboratory in Ames, Iowa between January 1, 1955 and December 
31, 1960.

Based on facility information provided in the SEC evaluation report, Ames Laboratory was 
established by the Atomic Energy Commission (AEC) in May 1947 and played a key role in the 
production of strategic nuclear materials for the Manhattan Project and the AEC.  The Ames 
Laboratory site consists of a number of buildings at Iowa State University (ISU) in Ames, Iowa.

Once 250 days of Ames Laboratory employment during the class period is established, the CE or 
hearing representative can accept that the employment component of the SEC class is satisfied.  In 
these cases, the CE proceeds to Action #9.

If the employee does not have 250 workdays at the Ames Laboratory, the CE must review the file to
determine if additional days in the SEC can be found by combining days from employment meeting
the criteria for other classes in the SEC and aggregating them together to meet the 250-workday 
requirement.  If the 250-workday requirement is not satisfied, the CE proceeds to Action #10.

9.   Once the CE has determined that the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision. 

If it is determined that the case does qualify for the SEC class, the CE through the SrCE, notifies the
appropriate point of contact at NIOSH via e-mail, so that NIOSH can close out their file.   The 
SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents the date it 
was sent) for inclusion in the case file.  In addition to the usual recommended decision coding, 
when a recommended decision to grant benefits based on inclusion in an SEC class is issued, the 
CE must enter the code “SER”(SEC Recommended Acceptance) into the claim status history.  This 
code represents that an SEC acceptance is included in the recommended decision being issued.  
This code is entered with the same status effective date as the recommended decision (it doesn’t 
matter which one is entered first).  The “SER” code has replaced the “SE” code (though there is no 
reason to update old “SE” codes).  

When the “SER” code is entered, a reason code must be entered to reflect which SEC class the 
acceptance is based on.  If the acceptance is based on this Ames Laboratory SEC, the reason code 
selected will be “102- Rvwd per Bulletin 11-02, Ames Laboratory SEC (1/1/55 – 12/31/60).”

If the SEC acceptance is based on inclusion in more than one SEC Class, then more than one 
“SER” code will need to be entered so that the reason codes selected will represent all SEC classes 
leading to the acceptance.  For example, if the employee worked for 125 days of SEC covered 
employment at Ames Laboratory and another 125 days of SEC covered employment at the 
Metallurgical Laboratory, you would need the employment at both facilities to meet the 
250-workday requirement.  In this situation, the CE would need to code one “SER” with a “102- 
Rvwd per Bulletin 11-02, Ames Laboratory SEC (1/1/55 – 12/31/60)” reason code.  Then the CE 
would also need to enter a second “SER” with a “907- Rvwd per Bulletin 09-07, Metallurgical 
Laboratory SEC” reason code.  The CE would also need to enter the recommended decision code(s)



with the same status effective date as the “SER” codes.  

Please note that the “SEC/SEC Desc” field on the claim screen in ECMS is no longer a required 
field.  The CE will not enter an Ames Laboratory SEC description into ECMS.  

10.  Although HHS determined that it is not feasible for NIOSH to perform complete dose 
reconstructions for this class of employees, NIOSH has indicated that partial dose reconstructions 
are possible.  Accordingly, for cases that have not been submitted to NIOSH and do not meet the 
criteria of the SEC class, the CE must refer these cases to NIOSH with a NIOSH Referral Summary
Document (NRSD) to perform dose reconstructions.  The CE enters status code “NI” (Sent to 
NIOSH) in ECMS B.  The status effective date is the date of the Senior or Supervisory CE signature
on the NRSD.  If the case is a B/E case, the “NI” code is not entered into ECMS E until 
non-radiological toxic exposure development is complete.

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE through the 
SrCE, notifies the appropriate point of contact at NIOSH via e-mail to proceed with the dose 
reconstruction.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE enters status code “NI” (Sent 
to NIOSH) into ECMS B, with a status effective date equal to the date of the e-mail requesting 
NIOSH to proceed with dose reconstruction.  The e-mail should include a brief statement of why 
the case should proceed with dose reconstruction, e.g., non-specified cancer, insufficient latency 
period or does not meet the 250-workday requirement.  In addition, the CE is to notify the claimant 
by letter that the case is returned to NIOSH for dose reconstruction and the reason(s) it does not 
qualify for the SEC class.  The CE is to send a copy of this letter to NIOSH.  If the case is a B/E 
case, and toxic exposure development was completed with a memorandum to the file (with a prior 
“NI”/”NW” code), the CE enters status code “NI” into ECMS E with the status effective date of 
the e-mail requesting NIOSH to proceed with dose reconstruction.

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the “PD”(Partial Dose Reconstruction) reason code.  The status effective 
date is the date the dose reconstruction report is date-stamped into the district office.  The CE 
should not delete the “NW” (NIOSH, returned without a dose reconstruction) or “NI” (Sent to 
NIOSH) codes already present in ECMS.  If the CE had previously entered “NI” in ECMS E, the 
CE also enters codes “NR” and “PD” in ECMS E.  If the case is a B/E case, the CE enters the 
Probability of Causation (PoC) into ECMS B and ECMS E (regardless of whether the “NI” code 
had previously been entered).

11.  If the claim meets the SEC class employment criteria and includes both specified and 
non-specified cancers, benefits can be awarded for the specified cancer(s) and any non-specified 
cancer(s) assigned a probability of causation (PoC) of 50 percent or greater.  Medical benefits are 
also payable for a non-specified primary cancer, where it is found to be the origin of a compensable 
secondary SEC cancer; i.e. bone, lung, or renal.  For instance, prostate (non-specified primary) 
cancer metastasizes to secondary bone cancer.  If secondary bone cancer is accepted as a specified 
cancer under the SEC provision, both the primary and secondary cancers (prostate and bone cancer)
are to be accepted for medical benefits without a need for a dose reconstruction for the prostate 
cancer.  The CE should be careful to recognize, however, that a non-specified primary cancer 
approved for medical benefits in this situation does not qualify as determination of causation under 
Part E (See PM 2-0900.7b(1)). When the situation arises where both a secondary SEC cancer and 
its non-specified primary cancer exist, the CE drafts a recommended decision to accept the claim 
for the specified cancer (provided all criteria are met) under Part B and Part E and to grant medical 
benefits only under Part B for the underlying non-specified primary cancer.  The decision should 
explain that causation for the non-specified primary cancer has not been established and a Part E 



decision regarding that cancer, along with any associated award of lump sum compensation, is 
deferred.  The CE would proceed to code ECMS with the appropriate recommended decision 
coding along with the status code “SER” (SEC Recommended Acceptance) with the “102- Rvwd 
per Bulletin 11-02, Ames Laboratory SEC (1/1/55 – 12/31/60)” reason code (as described in item #9
above).  In ECMS B both the primary and secondary cancers are coded as “A” (Accepted), while in
ECMS E the specified secondary cancer is accepted and the non-specified primary cancer remains 
as “R” (reported) in the medical condition status field of the medical eligibility screen.  

For purposes of then determining Part E compensability for the reported primary non-specified 
cancer, concurrent action would be taken to assess the evidence linking the cancer to toxic 
substance exposure, along with a NRSD to NIOSH for a dose reconstruction to address causation 
due to occupational radiation exposure.  Once the issue of causation is resolved, a recommended 
decision is issued under Part E.  If causation is established, the Part E recommended decision 
accepts the primary non-specified cancer and the CE codes the medical condition status as “A” 
(Accepted) in ECMS E.  If, however, causation is not established, the Part E recommended decision
denies causation for the cancer and the CE codes it as “D” (Denied) in the medical condition status 
in ECMS E; there is no need to address medical benefits under Part E as benefits under Part B were 
previously granted. 

12.  If a claim has a final decision to deny based on a PoC of less than 50%, and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case is reopened.  In the 
exercise of the DEEOIC Director’s discretion in the reopening process, the Director is delegating 
limited authority to the four District Directors and the Assistant District Directors (ADDs), at the 
discretion of the District Director, to sign the Director’s Orders for reopening of these cases. This 
delegated authority is limited to reopenings based upon evidence that an Ames Laboratory 
employee meets the criteria for placement into the Ames Laboratory SEC class as defined by this 
Bulletin.  This delegated authority extends to any case potentially affected by this SEC class.  
However, if the District Director or ADD is unsure of whether the SEC is applicable to the case, the
case should be referred to the National Office.  A sample Director’s Order is provided as 
Attachment 4.  The DEEOIC Director is retaining sole signature authority for all other types of 
reopenings not otherwise delegated.  Once a Director’s Order is issued, the district office is 
responsible for issuing a new recommended decision. 

13.  For those cases which are reopened under the authority granted in this Bulletin, the District 
Director or ADD enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a 
status effective date equal to the effective date of this Bulletin.  If the District Director or ADD is 
also reopening Part E, an “MN” code is also entered into ECMS E.  For all reopenings per this 
Bulletin, upon completing the Director’s Order to reopen the claim, the District Director or ADD 
enters status code “MD” (Claim Reopened – File Returned to DO) into ECMS B/E (as appropriate) 
to reflect that the case has been reopened and is in the district office’s jurisdiction.  (The “MZ” 
status code, receipt of Director’s Order in the DO or FAB,  is not necessary).  The status effective 
date of the “MD” code is the date of Director’s Order.  Please note that while the “MD” code is 
generally input by National Office staff, entry of this code has been delegated to the District 
Director or ADD, just as the authority to grant reopenings has been delegated in this specific 
circumstance. 

14.  In addition to the usual final decision coding, when a final decision to grant benefits based on 
inclusion in an SEC class is issued, the FAB CE/HR must enter the code “SEF” (SEC Final 
Acceptance) into the claim status history.  This code represents that an SEC acceptance is included 
in the final decision being issued.  This code is entered with the same status effective date as the 
final decision (it doesn’t matter which one is entered first).

When the “SEF” code is entered, a reason code must be entered to reflect which SEC class the 
acceptance is based on.  If the acceptance is based on this Ames Laboratory SEC, the reason code 
selected will be “102– Rvwd per Bulletin 11-02, Ames Laboratory SEC (1/1/55 - 12/31/60)”.
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If the SEC acceptance being rendered is based on inclusion in more than one SEC class, then more 
than one “SEF” code will need to be entered so that the reason codes selected will represent all 
SEC classes leading to the acceptance.  See the example outlined in Action #9 regarding “SER” 
coding for more than one SEC class.  The FAB CE/HR would also need to enter the final decision 
code(s) with the same status effective date as the “SEF” codes. 

If FAB remands a case that the district office had recommended for an SEC acceptance and had 
coded “SER”, there is no need for the “SER” code to be removed, as it reflects the language in the 
recommended decision that was issued on that date.  Similarly, if a final decision is vacated on an 
SEC final decision to accept where “SEF” has been coded, there is no need to remove the “SEF” 
code, as it reflects the language in the final decision that was originally issued. 

15.  Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending Ames 
Laboratory cases that have a recommended decision to deny.  All cases on the comprehensive list 
identified in Action #2 that are located at a FAB office must be reviewed for possible inclusion in 
the SEC class.  If the employee worked at the Ames Laboratory during the period specified, has a 
specified cancer, and meets the 250-workday requirement, the FAB is to reverse the district office’s 
recommended decision to deny, and accept the case.  The CE or FAB staff member enters status 
code “F6” (FAB Reversed to Accept) with the appropriate reason code into ECMS B to reflect the 
FAB reversal with a status effective date equal to the date of the final decision to approve.  The CE 
or FAB staff person enters status code “SEF” (SEC Final Acceptance) into ECMS B with the status 
effective date equal to the date of the final decision to approve.  There is no need to enter the 
“SER” (SEC Recommended Acceptance) code with the recommended decision because the 
recommended decision was not an SEC acceptance.  

If no action is required, FAB must follow the instructions specified in Action #15, to indicate that a 
review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the district office.  If the 
FAB determines that the case cannot be approved based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see Action #10), the CE or FAB staff member remands the case
for district office action.  The CE or FAB staff member enters status code “F7” (FAB Remanded) 
with “OTH” (No DO Error – Other) as the reason code in ECMS B/E (as appropriate), with a status
effective date equal to the date of the remand.  Remember, the existing “SER” code does not need 
to be removed. 

16.  If, after review or further development, the CE or FAB staff member determines that a case on 
the list does not require any action, the CE or FAB staff member must write a brief memo to the file
indicating that the file was reviewed and noting the reason why no additional action is necessary.  A 
case classified as not requiring any action is a case that does not meet the SEC criteria and there is 
no need to return it to NIOSH for partial dose reconstruction.

The CE must code “NA” (No Action Necessary) and then select the appropriate reason code from 
the reason code drop down list.  Since the “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC, the “NA” code is restricted to ECMS B only because the SEC review list is 
derived from Part B data.  For Ames Laboratory cases that were reviewed under this Bulletin and 
require no additional action, the reason code that must be selected is “102- Rvwd per Bulletin 
11-02, Ames Laboratory SEC (1/1/55 – 12/31/60) and be coded into ECMS B only, even if the case 
is a B/E case.  The status effective date of the “NA” code is the date of the memo to file stating the 
review is complete, and the CE has determined there is no further action necessary.  For those 
instances in which further development is necessary, the “NA-102” code is not entered initially.  
The “NA-102” code is only entered when the CE determines after development that the case does 
not meet the SEC criteria or there is no need to return it to NIOSH for partial dose reconstruction.  
For those cases on the DEEOIC list that were not withdrawn from NIOSH, the CE enters the 
“NA-102” code only after the CE determines that the case does not meet the SEC criteria.  These 
cases remain at NIOSH for completion of a partial dose reconstruction.



Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-102” code in addition to the closure code.  The status effective date for the “NA” coding is the
date of the memorandum to file.  

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Attachment 4

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, Resource Centers and District Office Mail & File Sections

11-03 Revere Copper and Brass SEC Class from July 24, 1943 through December 31, 1954 

EEOICPA BULLETIN NO. 11-03

Issue Date:        November 5, 2010

___________________________________________________________

Effective Date:    November 5, 2010

___________________________________________________________

Expiration Date:   November 5, 2011

___________________________________________________________

Subject:  Revere Copper and Brass SEC Class from July 24, 1943 through December 31, 1954

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from Revere 
Copper and Brass in Detroit, Michigan to be added to the Special Exposure Cohort (SEC).

The decision to initiate this petition occurred after the National Institute for Occupational Safety 
and Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  
NIOSH submitted its findings to the Advisory Board on Radiation and Worker Health (“the 
Board”).  On September 1, 2010, the Board submitted recommendations to the Secretary of Health 
and Human Services (HHS) to add to the SEC a class of employees who worked at Revere Copper 
and Brass in Detroit, Michigan.  

On October 6, 2010, the Secretary of HHS designated the following class for addition to the SEC in
a report to Congress:

All Atomic Weapons Employer employees who worked at Revere Copper and Brass 
in Detroit, Michigan, from July 24, 1943 through December 31, 1954, for a number 
of work days aggregating at least 250 work days, occurring either solely under this 
employment, or in combination with work days within the parameters established for
one or more other classes of employees included in the Special Exposure Cohort. 
A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  Although Congress had the authority to reject the recommendation within a 30-day 
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time frame, Congress took no action.  Therefore, the SEC designation for this class became 
effective as of November 5, 2010, which was 30 days after the Secretary of HHS designated the 
class for addition to the SEC in the report to Congress.

While a new SEC class has been added for employees at Revere Copper and Brass, NIOSH intends 
to use any available internal and external monitoring data that may become available for an 
individual claim (and that can be interpreted using existing NIOSH dose reconstruction processes or
procedures).  Additionally, NIOSH can estimate occupational medical dose.  This means that for 
claims that do not satisfy the SEC membership criteria, a partial dose reconstruction is to be 
performed by NIOSH. 

References:  Energy Employees Occupational Illness Compensation Program Act of 2000, 42 
U.S.C. § 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as 
Members of the Special Exposure Cohort Under EEOICPA; the October 6, 2010 letter to Congress 
from the Secretary of HHS in which Secretary Sebelius makes the designation; SEC Petition Report
for Revere Copper and Brass. 

Purpose:  To provide procedures for processing SEC claims for workers at Revere Copper and 
Brass in Detroit, Michigan.

Applicability:  All staff.

Actions: 

1.   This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted. 

2.   The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared
a list of cases with claimed employment at Revere Copper and Brass during the period of the SEC 
class.  It includes pending cases, cases previously denied, and cases at NIOSH.  It also includes 
specified and non-specified cancer cases.  All cases on this comprehensive list must be reviewed by 
the district office(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC 
class criteria are satisfied.  This comprehensive list will be provided to the appropriate district 
offices and FAB under separate cover. 

3.   The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion into the SEC.  A screening worksheet is 
included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case file.  Based upon the initial 
screening, the cases on the list will be grouped into three categories:  those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  Claim status
codes have been created in ECMS to reflect each of these categories:“ISL” (Initial SEC Screening, 
Likely SEC) for those likely to be included in the SEC class; “ISU” (Initial SEC Screening, 
Unlikely SEC) for those unlikely to be included in the class; and “ISD” (Initial SEC Screening, 
Development Needed) for those for which development may be needed in order to reach a 
determination on SEC class inclusion.  A reason code corresponding to the SEC class status 
screening code has also been created, in this instance, “103- Rvwd per Bulletin 11-03, Revere 
Copper and Brass SEC (7/24/43-12/31/54).”  Once the worksheet is completed, the claims examiner
(CE) is to select the appropriate claim status code and associated reason code from the drop down 
lists in ECMS B only.  The status effective date for the “ISL”, “ISU”, and “ISD” codes is to 
correspond with the completion date of the screening worksheet.  Revere Copper and Brass is an 
Atomic Weapons Employer (AWE) and a Beryllium Vendor.  As such, there are no Part E coding 
implications.  

The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
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acceptance and for purposes of meeting operational plan goals.  Once screening and prioritization is
complete, claims adjudication proceeds in the usual manner.  No matter the outcome of the 
screening protocol, each case must be evaluated formally for SEC inclusion and the decision 
recorded in ECMS.  The initial screening step is only applicable to cases on the comprehensive list. 
It is not applicable to new claims submitted after the list is generated.  These claims will be 
evaluated for inclusion in the SEC class in the general course of processing. 

4.   For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, and complete the worksheet and related coding.

5.   The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD, in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class, and that his or her
case is being returned to the DOL for adjudication.  A copy of the NIOSH letter to affected Revere 
Copper and Brass employees is included as Attachment 3.  The CE must print out a hard copy of 
the NIOSH letter for inclusion in the case file.

Once a case file is returned from NIOSH (including cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the “NW” code entry is November 5, 2010.  However, the CE does not enter the status code until 
the DEEOIC office actually receives the NIOSH-returned dose reconstruction record.

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC class, and consequently are still at NIOSH for a dose reconstruction.  These 
cases must also be evaluated for inclusion in the SEC class in accordance with the procedures in 
this Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE),
notifies the appropriate point of contact at NIOSH via e-mail to return the dose reconstruction 
analysis records.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE is to enter the status code 
“NW” with a status effective date of November 5, 2010.  In addition, the CE must write a letter to 
the claimant advising that the case file has been withdrawn from NIOSH for evaluation under the 
SEC provision.

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action #16. 

6.  For any cases identified as having potential for compensability based on the new SEC class, the 
responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.  Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the Federal (EEOICPA) Procedure Manual, Chapter 2-0600.7.  If the employee has a specified 
cancer, proceed to Action #8.  If the employee does not have a specified cancer, proceed to Action 
#10.

8.  If the employee has a specified cancer, the CE must determine if the worker was a qualified 
Atomic Weapons Employer (AWE) employee who worked at least 250 workdays at Revere Copper 
and Brass at 5851 W. Jefferson Street in Detroit, Michigan between July 24, 1943 and December 
31, 1954.  According to the NIOSH SEC evaluation report, the plant consisted of four buildings, 
including the Foundry building, the physical/chemical labs/machine shop building, the Extrusion 
Area building, and a smaller building that may have been used for offices.  If the employee does not
have 250 workdays at Revere Copper and Brass, the CE must review the file to determine if 
additional days in the SEC can be found by combining days from employment meeting the criteria 
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for other classes in the SEC and aggregating them together to meet the 250-workday requirement.  
If the 250-workday requirement is not satisfied, the CE proceeds to Action #10.

9.  Once the CE has determined that the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision. 

If it is determined that the case does qualify for the SEC class, the CE, through the SrCE, notifies 
the appropriate point of contact at NIOSH via e-mail, so that NIOSH can close out their file.  The 
SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents the date it 
was sent) for inclusion in the case file.  In addition to the usual recommended decision coding, 
when a recommended decision to grant benefits based on inclusion in an SEC Class is issued, the 
CE must enter the code “SER” (SEC Recommended Acceptance) into the claim status history.  This
code represents that an SEC acceptance is included in the recommended decision being issued.  
This code is entered with the same status effective date as the recommended decision (it doesn’t 
matter which one is entered first).  The “SER” code has replaced the “SE” code (though there is no 
reason to update old “SE” codes). 

When the “SER” code is entered, a reason code must be entered to reflect which SEC class the 
acceptance is based on.  If the acceptance is based on this Revere Copper and Brass SEC, the reason
code selected will be “103- Rvwd per Bulletin 11-03, Revere Copper and Brass SEC 
(7/24/43-12/31/54).”  

If the SEC acceptance is based on inclusion in more than one SEC Class, then more than one 
“SER” code will need to be entered so that the reason codes selected will represent all SEC classes 
leading to the acceptance.  For example, if the employee worked for 125 days of SEC covered 
employment at Revere Copper and Brass and another 125 days of SEC employment at the 
Metallurgical Laboratory, you would need the employment at both facilities to meet the 250 day 
requirement.  In this situation, the CE would need to code one “SER” with a “103- Rvwd per 
Bulletin 11-03, Revere Copper and Brass SEC (7/24/43-12/31/54)” reason code.  Then the CE 
would also need to enter a second “SER” with a “907-Rvwd per Bulletin 09-07, Metallurgical 
Laboratory SEC” reason code.  The CE would also need to enter the recommended decision code(s)
with the same status effective date as the “SER” codes.

Please note that the “SEC/SEC Desc” field on the claim screen in ECMS is no longer a required 
field.  The CE will not enter a Revere Copper and Brass SEC description into ECMS. 

10.  Although HHS determined that it is not feasible for NIOSH to perform complete dose 
reconstructions for this class of employees, NIOSH has indicated that partial dose reconstructions 
are possible.  Accordingly, for cases that do not meet the criteria of the SEC class, the CE must refer
these cases to NIOSH with a NIOSH Referral Summary Document (NRSD) to perform dose 
reconstructions.  The CE enters status code “NI” (Sent to NIOSH) in ECMS B.  The status effective
date is the date of the Senior or Supervisory CE signature on the NRSD.

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCE, notifies the appropriate point of contact at NIOSH via e-mail to proceed with the dose 
reconstruction.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE enters status code “NI” (Sent 
to NIOSH) into ECMS B, with a status effective date equal to the date of the e-mail requesting 
NIOSH to proceed with dose reconstruction.  The e-mail should include a brief statement of why 
the case should proceed with dose reconstruction, e.g., non-specified cancer, insufficient latency 
period or does not meet the 250-workday requirement.  In addition, the CE is to notify the claimant 
by letter that the case is returned to NIOSH for dose reconstruction and the reason(s) it does not 
qualify for the SEC class.  The CE is to send a copy of this letter to NIOSH.



Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the “PD” (Partial Dose Reconstruction) reason code.  The status effective 
date is the date the dose reconstruction report is date-stamped into the district office.  The CE 
should not delete the “NW” (NIOSH, returned without a dose reconstruction) or “NI” (Sent to 
NIOSH) codes already present in ECMS.  

11.  If the claim meets the SEC class employment criteria and includes both specified and 
non-specified cancers, benefits can be awarded for the specified cancer(s) and any non-specified 
cancer(s) assigned a probability of causation (PoC) of 50 percent or greater.  Medical benefits are 
also payable for a non-specified primary cancer, where it is found to be the origin of a compensable 
secondary SEC cancer; i.e. bone, lung, or renal.  For instance, prostate (non-specified primary) 
cancer metastasizes to secondary bone cancer.  If secondary bone cancer is accepted as a specified 
cancer under the SEC provision, both the primary and secondary cancers (prostate and bone cancer)
are to be accepted for medical benefits without a need for a dose reconstruction for the prostate 
cancer.  In this situation, the CE drafts a recommended decision to accept the claim for the specified
cancer (provided all criteria are met). Approval would also be granted for medical benefits to be 
payable for the underlying non-specified primary cancer.  The CE would proceed to code ECMS 
with the appropriate recommended decision coding along with the status code “SER” (SEC 
Recommended Acceptance) with the “103- Rvwd per Bulletin 11-03, Revere Copper and Brass 
SEC (7/24/43-12/31/54)” reason code (as described in item #9 above).  In ECMS-B both the 
primary and secondary cancers would be coded as “A” (Accepted).

12.  If a claim has a final decision to deny based on a PoC of less than 50%, and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case is reopened.  In the 
exercise of the DEEOIC Director’s discretion in the reopening process, the Director is delegating 
limited authority to the four District Directors and Assistant District Directors (ADDs), at the 
discretion of the District Director, to sign Director’s Orders for reopening of these cases.  This 
delegated authority is limited to reopenings based upon evidence that a Revere Copper and Brass 
employee meets the criteria for placement into the Revere Copper and Brass SEC class as defined 
by this Bulletin.  This delegated authority extends to any case potentially affected by this SEC 
class.  However, if the District Director or ADD is unsure of whether the SEC is applicable to the 
case, the case should be referred to the National Office.  A sample Director’s Order is provided in 
Attachment 4.  The DEEOIC Director is retaining sole signature authority for all other types of 
reopenings not otherwise delegated.  Once a Director’s Order is issued, the district office is 
responsible for issuing a new recommended decision.

13.  For those cases which are reopened under the authority granted in this Bulletin, the District 
Director or ADD enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a 
status effective date equal to the effective date of this Bulletin.  For all reopenings per this Bulletin, 
upon completing the Director’s Order to reopen the claim, the District Director or ADD enters 
status code “MD” (Claim Reopened – File Returned to DO) into ECMS B to reflect that the case 
has been reopened and is in the district office’s jurisdiction.  (The “MZ” status code is not 
necessary).  The status effective date of the “MD” code is the date of the Director’s Order.  Please 
note that while the “MD” code is generally input by National Office staff, entry of this code has 
been delegated to the District Director and ADD, just as the authority to grant reopenings has been 
delegated in this specific circumstance. 

14.  In addition to the usual final decision coding, when a final decision to grant benefits based on 
inclusion in an SEC Class is issued, the FAB CE/HR must enter the code “SEF” (SEC Final 
Acceptance) into the claim status history.  This code represents that an SEC acceptance is included 
in the final decision being issued.  This code is entered with the same status effective date as the 
final decision (it doesn’t matter which one is entered first).  

When the “SEF” code is entered, a reason code must be entered to reflect which SEC class the 
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acceptance is based on.  If the acceptance is based on this Revere Copper and Brass SEC, the reason
code selected will be “103- Rvwd per Bulletin 11-03, Revere Copper and Brass SEC 
(7/24/43-12/31/54)”.  

If the SEC acceptance being rendered is based on inclusion in more than one SEC Class, then more 
than one “SEF” code will need to be entered so that the reason codes selected will represent all 
SEC classes leading to the acceptance. See the example outlined in Action #9 regarding “SER” 
coding for more than one SEC Class. The FAB CE/HR would also need to enter the recommended 
final decision code(s) with the same status effective date as the “SEF” codes.

If FAB remands a case that the district office had recommended for an SEC acceptance and had 
coded “SER”, there is no need for the “SER” code to be removed, as it reflects the language in the 
recommended decision that was issued on that date.  Similarly, if a final decision is vacated on an 
SEC final decision to accept where “SEF” has been coded, there is no need to remove the “SEF” 
code, as it reflects the language in the final decision that was originally issued.

15.  Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending Revere Copper
and Brass cases that have a recommended decision to deny.  All cases on the comprehensive list 
identified in Action #2 that are located at a FAB office must be reviewed for possible inclusion in 
the SEC class.  If the employee worked at the Revere Copper and Brass during the period specified,
has a specified cancer, and meets the 250-workday requirement, the FAB is to reverse the district 
office’s recommended decision to deny, and accept the case.  The CE or FAB staff member enters 
status code “F6” (FAB Reversed to Accept) with the appropriate Reason Code into ECMS B to 
reflect the FAB reversal with a status effective date equal to the date of the final decision to 
approve.  The CE or FAB staff person enters status code “SEF” (SEC Final Acceptance) into 
ECMS B with the status effective date equal to the date of the final decision to approve. There is no 
need to enter the “SER” (SEC Recommended Acceptance) code with the recommended decision 
because the recommended decision was not an SEC acceptance.

If no action is required, FAB must follow the instructions specified in Action #15, to indicate that a 
review of the case was completed. 

Every effort should be taken to avoid a remand of a potential SEC claim to the district office.  If 
FAB determines that the case cannot be approved based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see Action #10), the CE or FAB staff member remands the case
for district office action.  The CE or FAB staff member enters status code “F7” (FAB Remanded) 
with “OTH” (No DO Error – Other) as the reason code, with a status effective date equal to the 
date of the remand. Remember, the existing “SER” code does not need to be removed.

16.  If, after review or further development, the CE or FAB staff member determines that a case on 
the list does not require any action, the CE or FAB staff member must write a brief memo to the file
indicating that the file was reviewed and noting the reason why no additional action is necessary.  A 
case classified as not requiring any action is a case that does not meet the SEC criteria and there is 
no need to return it to NIOSH for partial dose reconstruction.

The CE must code “NA” (No Action Necessary) and then select the appropriate reason code from 
the reason code drop down list.  Since the “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC, the “NA” code is restricted to ECMS B only because the SEC review list is 
derived from Part B data.  For Revere Copper and Brass cases that were reviewed under this 
Bulletin and require no additional action, the reason code that must be selected is “103” (Rvwd per 
Bulletin 11-03, Revere Copper and Brass SEC (7/24/43-12/31/54) and be coded into ECMS B only. 
The status effective date of the “NA” code is the date of the memo to the file stating the review is 
complete, and the CE has determined there is no further action necessary.  For those instances in 
which further development is necessary, the “NA-103” code is not entered initially.  The “NA-103” 
code is only entered when the CE determines after development that the case does not meet the 
SEC criteria or there is no need to return it to NIOSH for partial dose reconstruction.  For those 



cases on the DEEOIC list that were not withdrawn from NIOSH, the CE enters the “NA-103” code 
only after the CE determines that the case does not meet the SEC criteria.  These cases remain at 
NIOSH for completion of a partial dose reconstruction.

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-103” code in addition to the closure code.  The status effective date for the “NA” coding is the
date of the memorandum to file. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation
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Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, Resource Centers and District Office Mail & File Sections

11-04 Simonds Saw and Steel Company SEC Class from January 1, 1948 through December 
31, 1957

EEOICPA BULLETIN NO. 11-04

Issue Date:        February 5, 2011

_______________________________________________________________________

Effective Date:    February 5, 2011

_________________________________________________________

Expiration Date:   February 5, 2012

_________________________________________________________

Subject:  Simonds Saw and Steel Company SEC Class from January 1, 1948 through December 31, 
1957

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the 
Simonds Saw and Steel Company in Lockport, New York to be added to the Special Exposure 
Cohort (SEC).

The decision to initiate this petition occurred after the National Institute for Occupational Safety 
and Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  
NIOSH submitted its findings to the Advisory Board on Radiation and Worker Health (“the 
Board”).  On December 8, 2010, the Board submitted recommendations to the Secretary of Health 
and Human Services (HHS) to add to the SEC a class of employees who worked at the Simonds 
Saw and Steel Company in Lockport, New York.  

On January 6, 2011, the Secretary of HHS designated the following class for addition to the SEC in 
a report to Congress:

All Atomic Weapons Employer employees who worked at Simonds Saw and Steel 
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Company from January 1, 1948 through December 31, 1957, for a number of work 
days aggregating at least 250 work days, occurring either solely under this 
employment or in combination with work days within the parameters established for 
one or more other classes of employees included in the Special Exposure Cohort. 
A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  Although Congress had the authority to reject the recommendation within a 30-day 
time frame, Congress took no action.  Therefore, the SEC designation for this class became 
effective as of February 5, 2011, which was 30 days after the Secretary of HHS designated the class
for addition to the SEC in the report to Congress.  

While a new SEC class has been added for employees at the Simonds Saw and Steel Company, 
NIOSH intends to use any available internal and external monitoring data that may become 
available for an individual claim (and that can be interpreted using existing NIOSH dose 
reconstruction processes or procedures).  Additionally, NIOSH can estimate occupational medical 
dose.  This means that for claims that do not satisfy the SEC membership criteria, a partial dose 
reconstruction is to be performed by NIOSH  

References:  Energy Employees Occupational Illness Compensation Program Act of 2000, 42 
U.S.C. § 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as 
Members of the Special Exposure Cohort Under EEOICPA; the January 6, 2011 letter to Congress 
from the Secretary of HHS in which Secretary Sebelius makes the designation; SEC Petition Report
for the Simonds Saw and Steel Company. 

Purpose:  To provide procedures for processing SEC claims for workers at the Simonds Saw and 
Steel Company in Lockport, New York.

Applicability:  All staff.

Actions:  

1.   This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted.

2.   The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared
a list of cases with claimed employment at the Simonds Saw and Steel Company during the period 
of the SEC class.  It includes pending cases, cases previously denied, and cases at NIOSH.  It also 
includes specified and non-specified cancer cases.  All cases on this comprehensive list must be 
reviewed by the district office(s) and by the Final Adjudication Branch (FAB) to determine whether 
the SEC class criteria are satisfied.  This comprehensive list will be provided to the appropriate 
district offices and FAB under separate cover.

3.   The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion into the SEC.  A screening worksheet is 
included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case file.  Based upon the initial 
screening, the cases on the list will be grouped into three categories:  those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  Claim status
codes have been created in ECMS to reflect each of these categories:  “ISL” (Initial SEC 
Screening, Likely SEC) for those likely to be included in the SEC class; “ISU” (Initial SEC 
Screening, Unlikely SEC) for those unlikely to be included in the class; and “ISD” (Initial SEC 
Screening, Development Needed) for those for which development may be needed in order to reach
a determination on SEC class inclusion.  A reason code corresponding to the SEC class status 
screening code has also been created, in this instance, “104– Rvwd per Bulletin 11-04, Simonds 
Saw and Steel Company SEC (1/1/48–12/31/57).”  Once the worksheet is completed, the claims 
examiner (CE) is to select the appropriate claim status code and associated reason code from the 
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drop down lists in ECMS B only.  The status effective date for the “ISL”, “ISU”, and “ISD” codes 
is to correspond with the completion date of the screening worksheet.  The Simonds Saw and Steel 
Company is an Atomic Weapons Employer (AWE).  As such, there are no Part E coding 
implications. 

The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
acceptance and for purposes of meeting operational plan goals.  The initial screening step is only 
applicable to cases on the comprehensive list.  It is not applicable to new claims created in ECMS 
after the list is generated.  These claims will be evaluated for inclusion in the SEC class in the 
general course of processing. 

Once screening and prioritization is complete, claims adjudication proceeds in the usual manner.  
No matter the outcome of the screening protocol, each claim identified on the comprehensive list of 
cases must be evaluated formally for SEC inclusion and appropriate coding input, in accordance 
with the instruction provided in this Bulletin, to denote either a decision to accept or deny SEC 
membership, or review with no further action required. This coding guidance also applies to 
administratively closed claims identified on the comprehensive list.    

4.   For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, and complete the worksheet and related coding.

5.   The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD, in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class, and that his or her
case is being returned to the DOL for adjudication. A copy of the NIOSH letter to affected Simonds 
Saw and Steel Company employees is included as Attachment 3.  The CE must print out a hard 
copy of the NIOSH letter for inclusion in the case file.

Once a case file is returned from NIOSH (including cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the “NW” code entry is February 5, 2011.  However, the CE does not enter the status code until the 
DEEOIC office actually receives the NIOSH-returned dose reconstruction record. 

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC class, and consequently are still at NIOSH for a dose reconstruction.  These 
cases must also be evaluated for inclusion in the SEC class in accordance with the procedures in 
this Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE) 
or directly by a Journey Level CE, notifies the appropriate point of contact at NIOSH via e-mail to 
return the dose reconstruction analysis records.  The SrCE/Journey Level CE then prints a copy of 
the “sent” e-mail (making sure the printed copy documents the date it was sent) for inclusion in the 
case file.  The CE is to enter the status code “NW” with a status effective date of February 5, 2011. 
In addition, the CE must write a letter to the claimant advising that the case file has been withdrawn
from NIOSH for evaluation under the SEC provision.

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action #10.  

6.   For any cases identified as having potential for compensability based on the new SEC class, the 
responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.   Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the Federal (EEOICPA) Procedure Manual, Chapter 2-0600.7.  If the employee has a specified 
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cancer, proceed to Action #8.  If the employee does not have a specified cancer, proceed to Action 
#10.

8.  If the employee has a specified cancer, the CE must determine if the worker was a qualified 
Atomic Weapons Employer (AWE) employee who worked at least 250 workdays at the Simonds 
Saw and Steel Company in Lockport, New York between January 1, 1948 and December 31, 1957. 
Based on information contained in the SEC evaluation report from NIOSH, the Simonds Saw and 
Steel Company processed uranium and thorium metal for the Atomic Energy Commission (AEC) 
from February 1948 to December 1957.  A radiological survey described the former Simonds site as
a 28-hectare (one hectare equals 2.47 acres) area bordered by Ohio Street to the east, residential and
commercial properties to the north, U.S. Route 95 to the west, and the New York State Barge Canal 
to the South.  The SEC class includes the entire facility. There is no requirement to identify where 
on-site Simonds Saw and Steel Company employees were located, as all are included regardless of 
location.

If the employee does not have 250 workdays at the Simonds Saw and Steel Company during the 
period of the class, the CE must review the file to determine if additional days in the SEC can be 
found by combining days from employment meeting the criteria for other classes in the SEC and 
aggregating them together to meet the 250-workday requirement.  If the 250-workday requirement 
is not satisfied, the CE proceeds to Action #10.

9.   Once the CE has determined that the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.

If it is determined that the case does qualify for the SEC class, the CE, through the SrCE or directly 
by a Journey Level CE, notifies the appropriate point of contact at NIOSH via e-mail, so that 
NIOSH can close out their file.  The SrCE/Journey Level CE then prints a copy of the “sent” e-mail 
(making sure the printed copy documents the date it was sent) for inclusion in the case file.  In 
addition to the usual recommended decision coding, when a recommended decision to grant 
benefits based on inclusion in an SEC class is issued, the CE must enter the code “SER” (SEC 
Recommended Acceptance) into the claim status history.  This code represents that an SEC 
acceptance is included in the recommended decision being issued.  This code is entered with the 
same status effective date as the recommended decision (it doesn’t matter which one is entered 
first).  The “SER” code has replaced the “SE” code (though there is no reason to update old “SE” 
codes).

When the “SER” code is entered, a reason code must be entered to reflect which SEC class the 
acceptance is based on.  If the acceptance is based on this Simonds Saw and Steel Company SEC, 
the reason code selected will be “104-Rvwd per Bulletin 11-04, Simonds Saw and Steel Company 
SEC (1/1/48–12/31/57).”

In situations where the employee is found to be a member of multiple qualifying SEC classes, the 
CE is required to input a ”SER” and corresponding reason code for each, regardless of the 
combination of qualifying SEC employment leading to approval of a claim.  For example, if the 
employee worked for 250 days of SEC covered employment at the Simonds Saw and Steel 
Company and another 125 days of SEC employment at the Metallurgical Laboratory, the 
employment at Simonds Saw and Steel Company alone would satisfy inclusion in the SEC.  
However, the CE would enter one “SER” with a “104- Rvwd per Bulletin 11-04, Simonds Saw and 
Steel Company SEC (1/1/48–12/31/57)” reason code.  Then the CE would also enter a second 
“SER” with a “907- Rvwd per Bulletin 09-07, Metallurgical Laboratory SEC” reason code.  The 
CE would also enter the recommended decision code(s) with the same status effective date as the 
“SER” codes. The recommended decision is to reference each class for which the employee 
qualifies.  The content of the decision should state compensability derived from satisfaction of the 
SEC criteria given the combination of all qualifying SEC employment.  The CE is not to assign 
acceptance of a claim to one class over another. 



Please note that the “SEC/SEC Desc” field on the claim screen in ECMS is no longer a required 
field.  The CE does not enter a Simonds Saw and Steel Company SEC description into ECMS. 

10.  Although HHS determined that it is not feasible for NIOSH to perform complete dose 
reconstructions for this class of employees, NIOSH has indicated that partial dose reconstructions 
are possible.  Accordingly, for cases that do not meet the criteria of the SEC class, the CE must refer
these cases to NIOSH with a NIOSH Referral Summary Document (NRSD) to perform dose 
reconstructions.  The CE enters status code “NI” (Sent to NIOSH) in ECMS B.  The status effective
date is the date of the Senior/Journey Level CE or Supervisory CE signature on the NRSD.

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCE or directly by a Journey Level CE, notifies the appropriate point of contact at NIOSH via 
e-mail to proceed with the dose reconstruction.  The SrCE/Journey Level CE then prints a copy of 
the “sent” e-mail (making sure the printed copy documents the date it was sent) for inclusion in the 
case file.  The CE enters status code “NI” (Sent to NIOSH) into ECMS B, with a status effective 
date equal to the date of the e-mail requesting NIOSH to proceed with dose reconstruction.  The 
e-mail should include a brief statement of why the case should proceed with dose reconstruction, 
e.g., non-specified cancer, insufficient latency period or does not meet the 250-workday 
requirement.  In addition, the CE is to notify the claimant by letter that the case is returned to 
NIOSH for dose reconstruction and the reason(s) it does not qualify for the SEC class.  The CE is to
send a copy of this letter to NIOSH. 

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the “PD” (Partial Dose Reconstruction) reason code.  The status effective 
date is the date the dose reconstruction report is date-stamped into the district office.  The CE does 
not delete the “NW” (NIOSH, returned without a dose reconstruction) or “NI” (Sent to NIOSH) 
codes already present in ECMS. 

11.  If the claim meets the SEC class employment criteria and includes both specified and 
non-specified cancers, benefits can be awarded for the specified cancer(s) and any non-specified 
cancer(s) assigned a probability of causation (PoC) of 50 percent or greater.  Medical benefits are 
also payable for a non-specified primary cancer, where it is found to be the origin of a compensable 
secondary SEC cancer; i.e., bone, lung, or renal.  For instance, prostate (non-specified primary) 
cancer metastasizes to secondary bone cancer.  If secondary bone cancer is accepted as a specified 
cancer under the SEC provision, both the primary and secondary cancers (prostate and bone cancer)
are to be accepted for medical benefits without a need for a dose reconstruction for the prostate 
cancer.  In this situation, the CE drafts a recommended decision to accept the claim for the specified
cancer (provided all criteria are met).  Approval would also be granted for medical benefits to be 
payable for the underlying non-specified primary cancer.  The CE would proceed to code ECMS 
with the appropriate recommended decision coding along with the status code “SER” (SEC 
Recommended Acceptance) with the “104- Rvwd per Bulletin 11-04, Simonds Saw and Steel 
Company SEC (1/1/48– 12/31/57)” reason code (as described in Action #9 above).  In ECMS B, 
both the primary and secondary cancers would be coded as “A” (Accepted).   

12.  If a claim has a final decision to deny based on a PoC of less than 50%, and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case is reopened.  In the 
exercise of the DEEOIC Director’s discretion in the reopening process, the Director is delegating 
limited authority to the four District Directors and Assistant District Director (ADDs), at the 
discretion of the District Director, to sign Director’s Orders for reopening of these cases.  This 
delegated authority is limited to reopenings based upon evidence that a Simonds Saw and Steel 
Company employee meets the criteria for placement into the Simonds Saw and Steel Company SEC
class as defined by this Bulletin.  This delegated authority extends to any case potentially affected 



by this SEC class.  However, if the District Director or ADD is unsure of whether the SEC is 
applicable to the case, the case should be referred to the National Office.  A sample Director’s Order
is provided as Attachment 4.  The DEEOIC Director is retaining sole signature authority for all 
other types of reopenings not otherwise delegated.  Once a Director’s Order is issued, the district 
office is responsible for issuing a new recommended decision. 

13.  For those cases which are reopened under the authority granted in this Bulletin, the District 
Director or ADD enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a 
status effective date equal to the effective date of this Bulletin.  For all reopenings per this Bulletin, 
upon completing the Director’s Order to reopen the claim, the District Director or ADD enters 
status code “MD” (Claim Reopened – File Returned to DO) into ECMS B to reflect that the case 
has been reopened and is in the district office’s jurisdiction.  (The “MZ” status code is not 
necessary).  The status effective date of the “MD” code is the date of the Director’s Order.  Please 
note that while the “MD” code is generally input by National Office staff, entry of this code has 
been delegated to the District Director and ADD, just as the authority to grant reopenings has been 
delegated in this specific circumstance.

14.  In addition to the usual final decision coding, when a final decision to grant benefits based on 
inclusion in an SEC class is issued, the FAB CE/HR must enter the code “SEF” (SEC Final 
Acceptance) into the claim status history.  This code represents that an SEC acceptance is included 
in the final decision being issued.  This code is entered with the same status effective date as the 
final decision (it doesn’t matter which one is entered first).

When the “SEF” code is entered, a reason code must be entered to reflect which SEC class the 
acceptance is based on.  If the acceptance is based on this Simonds Saw and Steel Company SEC, 
the reason code selected will be “104-Rvwd per Bulletin 11-04, Simonds Saw and Steel Company 
SEC (1/1/48–12/31/57).” Should the evidence establish the employee’s inclusion in multiple SEC 
classes, each must be coded for in ECMS using the “SEF” and corresponding reason codes. This 
will result in multiple “SEF” code entries.  The final decision should identify each SEC class for 
which the employee is found to be a member.  The final decision should also explain that the 
decision to accept the claim is based on membership in all qualifying SEC classes.  No attempt 
should be made to differentiate acceptance based on inclusion in one SEC class in lieu of another.  

See the example outlined in Action #9 regarding “SER” coding for more than one SEC class.  The 
FAB CE/HR also enters the final decision code(s) with the same status effective date as the “SEF” 
codes. 

If FAB remands a case that the district office had recommended for an SEC acceptance and had 
coded “SER”, there is no need for the “SER” code to be removed, as it reflects the language in the 
recommended decision that was issued on that date.  Similarly, if a final decision is vacated on an 
SEC final decision to accept where “SEF” has been coded, there is no need to remove the “SEF” 
code, as it reflects the language in the final decision that was originally issued. 

15.   Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending Simonds Saw 
and Steel Company cases that have a recommended decision to deny.  All cases on the 
comprehensive list identified in Action #2 that are located at a FAB office must be reviewed for 
possible inclusion in the SEC class.  If the employee worked at the Simonds Saw and Steel 
Company during the period specified, has a specified cancer, and meets the 250-workday 
requirement, the FAB is to reverse the district office’s recommended decision to deny, and accept 
the case.  The CE or FAB staff member enters status code “F6” (FAB Reversed to Accept) with the 
appropriate Reason Code into ECMS B to reflect the FAB reversal with a status effective date equal
to the date of the final decision to approve.  The CE or FAB staff person enters status code “SEF” 
(SEC Final Acceptance), with the appropriate reason code, into ECMS B with the status effective 
date equal to the date of the final decision to approve.  There is no need to enter the “SER” (SEC 
Recommended Acceptance) code with the recommended decision because the recommended 
decision was not an SEC acceptance. 
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If no action is required, FAB must follow the instructions specified in Action #16, to indicate that a 
review of the case was completed. 

Every effort should be taken to avoid a remand of a potential SEC claim to the district office.  If 
FAB determines that the case cannot be approved based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see Action #10), the CE or FAB staff member remands the case
for district office action.  The CE or FAB staff member enters status code “F7” (FAB Remanded) 
with “OTH” (No DO Error – Other) as the reason code, with a status effective date equal to the 
date of the remand.  Remember, the existing “SER” code does not need to be removed. 

16.  If, after review or further development, the CE or FAB staff member determines that a case on 
the list does not require any action, the CE or FAB staff member must write a brief memo to the file
indicating that the file was reviewed and noting the reason why no additional action is necessary.  A 
case classified as not requiring any action is a case that does not meet the SEC criteria and there is 
no need to return it to NIOSH for partial dose reconstruction.

The CE must code “NA” (No Action Necessary) and then select the appropriate reason code from 
the reason code drop down list.  Since the “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC, the “NA” code is restricted to ECMS B only because the SEC review list is 
derived from Part B data.  For Simonds Saw and Steel Company cases that were reviewed under 
this Bulletin and require no additional action, the reason code that must be selected is “104- Rvwd 
per Bulletin 11-04, Simonds Saw and Steel Company SEC (1/1/48–12/31/57) and be coded into 
ECMS B only.  The status effective date of the “NA” code is the date of the memo to the file stating
the review is complete, and the CE has determined there is no further action necessary.  For those 
instances in which further development is necessary, the “NA-104” code is not entered initially.  
The “NA-104” code is only entered when the CE determines after development that the case does 
not meet the SEC criteria or there is no need to return it to NIOSH for partial dose reconstruction.  
For those cases on the DEEOIC list that were not withdrawn from NIOSH, the CE enters the 
“NA-104” code only after the CE determines that the case does not meet the SEC criteria.  These 
cases remain at NIOSH for completion of a partial dose reconstruction.  

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-104” code in addition to the closure code.  The status effective date for the “NA” coding is the
date of the memorandum to file.  

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation
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Attachment 3

Attachment 4

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, Resource Centers and District Office Mail & File Sections
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___________________________________________________________

Effective Date:    February 5, 2011

___________________________________________________________

Expiration Date:   February 5, 2012

___________________________________________________________

Subject:  BWX Technologies, Inc. SEC Class from January 1, 1985 through November 30, 1994

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from BWX 
Technologies, Inc. in Lynchburg, Virginia to be added to the Special Exposure Cohort (SEC).

The decision to initiate this petition occurred after the National Institute for Occupational Safety 
and Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.14.  
NIOSH submitted its findings to the Advisory board on Radiation and Worker Health (“the 
Board”).  On December 8, 2010, the Board submitted recommendations to the Secretary of Health 
and Human Services (HHS) to add to the SEC a class of employees who worked at BWX 
Technologies, Inc. in Lynchburg, Virginia.

On January 6, 2011, the Secretary of HHS designated the following class for addition to the SEC in 
a report to Congress:

All Atomic Weapons Employer employees who worked at BWX Technologies, Inc., 
in Lynchburg, Virginia, during the period from January 1, 1985 through November 
30, 1994, for a number of work days aggregating at least 250 work days, occurring 
either solely under this employment, or in combination with work days within the 
parameters established for one or more other classes of employees in the Special 
Exposure Cohort. 
A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  Although Congress had the authority to reject the recommendation within a 30-day 
time frame, Congress took no action.  Therefore, the SEC designation for this class became 
effective as of February 5, 2011, which was 30 days after the Secretary of HHS designated the class
for addition to the SEC in the report to Congress.

While a new SEC class has been added for employees at BWX Technologies, Inc., NIOSH intends 
to use any available internal and external monitoring data that may become available for an 
individual claim (and that can be interpreted using existing NIOSH dose reconstruction processes or
procedures).  Additionally, NIOSH can estimate occupational medical dose.  This means that for 
claims that do not satisfy the SEC membership criteria, a partial dose reconstruction is to be 
performed by NIOSH. 

A previous SEC class pertaining to BWX Technologies, Inc. encompassing the period from January 
1, 1959 through December 31, 1959, and January 1, 1968 through December 31, 1972, was the 
subject of Bulletin 10-17.  The new BWX Technologies, Inc. SEC class described in this Bulletin is 
not meant to replace the prior class, but is an addition to the prior BWX Technologies, Inc. SEC 
class.

References:  Energy Employees Occupational Illness Compensation Program Act of 2000, 42 
U.S.C. § 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as 
Members of the Special Exposure Cohort Under EEOICPA; the January 6, 2011 letter to Congress 
from the Secretary of HHS in which Secretary Sebelius makes the designation; SEC Petition Report
for BWX Technologies, Inc.

Purpose:  To provide procedures for processing SEC claims for workers at BWX Technologies, Inc.,
in Lynchburg, Virginia.
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Applicability:  All staff.

Actions: 

1.   This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted. 

2.   The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared
a list of cases with claimed employment at BWX Technologies, Inc. during the period of the SEC 
class.  It includes pending cases, cases previously denied, and cases at NIOSH.  It also includes 
specified and non-specified cancer cases.  All cases on this comprehensive list must be reviewed by 
the district office(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC 
class criteria are satisfied.  This comprehensive list will be provided to the appropriate district 
offices and FAB under separate cover. 

3.   The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion into the SEC.  A screening worksheet is 
included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case file.  Based upon the initial 
screening, the cases on the list will be grouped into three categories:  those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  Claim status
codes have been created in ECMS to reflect each of these categories:“ISL” (Initial SEC Screening, 
Likely SEC) for those likely to be included in the SEC class; “ISU” (Initial SEC Screening, 
Unlikely SEC) for those unlikely to be included in the class; and “ISD” (Initial SEC Screening, 
Development Needed) for those for which development may be needed in order to reach a 
determination on SEC class inclusion.  A reason code corresponding to the SEC class status 
screening code has also been created, in this instance, “105 - Rvwd per Bulletin 11-05, BWX 
Technologies SEC (1/1/85-11/30/94).”  Once the worksheet is completed, the claims examiner 
(CE) is to select the appropriate claim status code and associated reason code from the drop down 
lists in ECMS B only.  The status effective date for the “ISL”, “ISU”, and “ISD” codes is to 
correspond with the completion date of the screening worksheet.  BWX Technologies, Inc. is an 
Atomic Weapons Employer (AWE).  As such, there are no Part E coding implications.  

The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
acceptance and for purposes of meeting operational plan goals.  The initial screening step is only 
applicable to cases on the comprehensive list.  It is not applicable to new claims created in ECMS 
after the list is generated.  These claims will be evaluated for inclusion in the SEC class in the 
general course of processing. 

Once screening and prioritization is complete, claims adjudication proceeds in the usual manner.  
No matter the outcome of the screening protocol, each claim identified on the comprehensive list of 
cases must be evaluated formally for SEC inclusion and appropriate coding input, in accordance 
with the instruction provided in this bulletin, to denote either a decision to accept or deny SEC 
membership, or review with no further action required. This coding guidance also applies to 
administratively closed claims identified on the comprehensive list.    

4.   For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, and complete the worksheet and related coding.

5.   The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD, in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class, and that his or her
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case is being returned to the DOL for adjudication.  A copy of the NIOSH letter to affected BWX 
Technologies, Inc. employees is included as Attachment 3.  The CE must print out a hard copy of 
the NIOSH letter for inclusion in the case file.

Once a case file is returned from NIOSH (including cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the “NW” code entry is February 5, 2011.  However, the CE does not enter the status code until the 
DEEOIC office actually receives the NIOSH-returned dose reconstruction record.

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC class, and consequently are still at NIOSH for a dose reconstruction.  These 
cases must also be evaluated for inclusion in the SEC class in accordance with the procedures in 
this Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE) 
or directly by a Journey Level CE, notifies the appropriate point of contact at NIOSH via e-mail to 
return the dose reconstruction analysis records.  The SrCE/Journey Level CE then prints a copy of 
the “sent” e-mail (making sure the printed copy documents the date it was sent) for inclusion in the 
case file.  The CE is to enter the status code “NW” with a status effective date of February 5, 2011. 
In addition, the CE must write a letter to the claimant advising that the case file has been withdrawn
from NIOSH for evaluation under the SEC provision.

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action #10. 

6.  For any cases identified as having potential for compensability based on the new SEC class, the 
responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.  Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the Federal (EEOICPA) Procedure Manual, Chapter 2-0600.7.  If the employee has a specified 
cancer, proceed to Action #8.  If the employee does not have a specified cancer, proceed to Action 
#10.

8.  If the employee has a specified cancer, the CE must determine if the worker was a qualified 
Atomic Weapons Employer (AWE) employee who worked at least 250 workdays at BWX 
Technologies, Inc., in Lynchburg, Virginia between January 1, 1985 and November 30, 1994.  
Based on the description provided in NIOSH’s SEC evaluation report, the facility designation for 
BWX Technologies, Inc. includes two separately-licensed locations in Lynchburg, Virginia, that 
performed work for a variety of Atomic Energy Commission (AEC) and DOE projects.  During 
various periods of the site’s operating history, the Nuclear Navy Fuels Division (NNFD) has been 
referred to as the ‘main plant’ at Mount Athos, the Nuclear Facilities Plant (NFP), the Nuclear 
Products Division (NPD), or the Nuclear Operations Group – Lynchburg (NOG-L).  The second 
location is the Lynchburg Technology Center (LTC), formerly called the Lynchburg Research 
Center (LRC). The LTC is comprised of four main buildings (A, B, C, and D) and several support 
buildings and areas (e.g., Liquid Waste Disposal, Building J, silos).  BWX Technologies, Inc. 
employees who were employed at either location qualify for consideration in the SEC class.

If the employee does not have 250 workdays at BWX Technologies, Inc., during the period of the 
class, the CE must review the file to determine if additional days in the SEC can be found by 
combining days from employment meeting the criteria for other classes in the SEC and aggregating 
them together to meet the 250-workday requirement.  If the 250-workday requirement is not 
satisfied, the CE proceeds to Action #10.

9.  Once the CE has determined that the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision. 
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If it is determined that the case does qualify for the SEC class, the CE, through the SrCE or directly 
by a Journey Level CE, notifies the appropriate point of contact at NIOSH via e-mail, so that 
NIOSH can close out their file.  The SrCE/Journey Level CE then prints a copy of the “sent” e-mail 
(making sure the printed copy documents the date it was sent) for inclusion in the case file.  In 
addition to the usual recommended decision coding, when a recommended decision to grant 
benefits based on inclusion in an SEC Class is issued, the CE must enter the code “SER” (SEC 
Recommended Acceptance) into the claim status history.  This code represents that an SEC 
acceptance is included in the recommended decision being issued.  This code is entered with the 
same status effective date as the recommended decision (it doesn’t matter which one is entered 
first).  The “SER” code has replaced the “SE” code (though there is no reason to update old “SE” 
codes). 

When the “SER” code is entered, a reason code must be entered to reflect which SEC class the 
acceptance is based on.  If the acceptance is based on this BWX Technologies, Inc. SEC, the reason 
code selected will be “105- Rvwd per Bulletin 11-05, BWX Technologies SEC 
(1/1/85-11/30/94).”

In situations where the employee is found to be a member of multiple qualifying SEC classes, the 
CE is required to input a “SER” and corresponding reason code for each, regardless of the 
combination of qualifying SEC employment leading to approval of a claim.  For example, if the 
employee worked for 250 days of SEC covered employment at BWX Technologies, Inc. and 
another 125 days of SEC employment at the Metallurgical Laboratory, the employment at BWX 
Technologies, Inc. alone would satisfy inclusion in the SEC.  However, the CE would enter one 
“SER” with a “105- Rvwd per Bulletin 11-05, BWX Technologies SEC (1/1/85-11/30/94)” reason
code.  Then the CE would enter a second “SER” with a “907-Rvwd per Bulletin 09-07, 
Metallurgical Laboratory SEC” reason code.  The CE would also enter the recommended decision 
code(s) with the same status effective date as the “SER” codes.  The recommended decision is to 
reference each class for which the employee qualifies.  The content of the decision should state 
compensability derived from satisfaction of the SEC criteria given the combination of all qualifying
SEC employment.  The CE is not to assign acceptance of a claim to one class over another. 

Please note that the “SEC/SEC Desc” field on the claim screen in ECMS is no longer a required 
field.  The CE does not enter a BWX Technologies, Inc. SEC description into ECMS. 

10.  Although HHS determined that it is not feasible for NIOSH to perform complete dose 
reconstructions for this class of employees, NIOSH has indicated that partial dose reconstructions 
are possible.  Accordingly, for cases that do not meet the criteria of the SEC class, the CE must refer
these cases to NIOSH with a NIOSH Referral Summary Document (NRSD) to perform dose 
reconstructions.  The CE enters status code “NI” (Sent to NIOSH) in ECMS B.  The status effective
date is the date of the Senior/Journey Level CE or Supervisory CE signature on the NRSD.

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCE or directly by a Journey Level CE, notifies the appropriate point of contact at NIOSH via 
e-mail to proceed with the dose reconstruction.  The SrCE/Journey Level CE then prints a copy of 
the “sent” e-mail (making sure the printed copy documents the date it was sent) for inclusion in the 
case file.  The CE enters status code “NI” (Sent to NIOSH) into ECMS B, with a status effective 
date equal to the date of the e-mail requesting NIOSH to proceed with dose reconstruction.  The 
e-mail should include a brief statement of why the case should proceed with dose reconstruction, 
e.g., non-specified cancer, insufficient latency period or does not meet the 250-workday 
requirement.  In addition, the CE is to notify the claimant by letter that the case is returned to 
NIOSH for dose reconstruction and the reason(s) it does not qualify for the SEC class.  The CE is to
send a copy of this letter to NIOSH.

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 



recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the “PD” (Partial Dose Reconstruction) reason code.  The status effective 
date is the date the dose reconstruction report is date-stamped into the district office.  The CE does 
not delete the “NW” (NIOSH, returned without a dose reconstruction) or “NI” (Sent to NIOSH) 
codes already present in ECMS.  

11.  If the claim meets the SEC class employment criteria and includes both specified and 
non-specified cancers, benefits can be awarded for the specified cancer(s) and any non-specified 
cancer(s) assigned a probability of causation (PoC) of 50 percent or greater.  Medical benefits are 
also payable for a non-specified primary cancer, where it is found to be the origin of a compensable 
secondary SEC cancer; i.e. bone, lung, or renal.  For instance, prostate (non-specified primary) 
cancer metastasizes to secondary bone cancer.  If secondary bone cancer is accepted as a specified 
cancer under the SEC provision, both the primary and secondary cancers (prostate and bone cancer)
are to be accepted for medical benefits without a need for a dose reconstruction for the prostate 
cancer.  In this situation, the CE drafts a recommended decision to accept the claim for the specified
cancer (provided all criteria are met). Approval would also be granted for medical benefits to be 
payable for the underlying non-specified primary cancer.  The CE would proceed to code ECMS 
with the appropriate recommended decision coding along with the status code “SER” (SEC 
Recommended Acceptance) with the “105- Rvwd per Bulletin 11-05, BWX Technologies SEC 
(1/1/85-11/30/94)” reason code (as described in item #9 above).  In ECMS-B both the primary and 
secondary cancers would be coded as “A” (Accepted).

12.  If a claim has a final decision to deny based on a PoC of less than 50%, and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case is reopened.  In the 
exercise of the DEEOIC Director’s discretion in the reopening process, the Director is delegating 
limited authority to the four District Directors and Assistant District Directors (ADDs), at the 
discretion of the District Director, to sign Director’s Orders for reopening of these cases.  This 
delegated authority is limited to reopenings based upon evidence that a BWX Technologies, Inc. 
employee meets the criteria for placement into the BWX Technologies, Inc. SEC class as defined by
this Bulletin.  This delegated authority extends to any case potentially affected by this SEC class.  
However, if the District Director or ADD is unsure of whether the SEC is applicable to the case, the
case should be referred to the National Office.  A sample Director’s Order is provided in 
Attachment 4.  The DEEOIC Director is retaining sole signature authority for all other types of 
reopenings not otherwise delegated.  Once a Director’s Order is issued, the district office is 
responsible for issuing a new recommended decision.

13.  For those cases which are reopened under the authority granted in this Bulletin, the District 
Director or ADD enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a 
status effective date equal to the effective date of this Bulletin.  For all reopenings per this Bulletin, 
upon completing the Director’s Order to reopen the claim, the District Director or ADD enters 
status code “MD” (Claim Reopened – File Returned to DO) into ECMS B to reflect that the case 
has been reopened and is in the district office’s jurisdiction.  (The “MZ” status code is not 
necessary).  The status effective date of the “MD” code is the date of the Director’s Order.  Please 
note that while the “MD” code is generally input by National Office staff, entry of this code has 
been delegated to the District Director and ADD, just as the authority to grant reopenings has been 
delegated in this specific circumstance. 

14.  In addition to the usual final decision coding, when a final decision to grant benefits based on 
inclusion in an SEC Class is issued, the FAB CE/HR must enter the code “SEF” (SEC Final 
Acceptance) into the claim status history.  This code represents that an SEC acceptance is included 
in the final decision being issued.  This code is entered with the same status effective date as the 
final decision (it doesn’t matter which one is entered first).  

When the “SEF” code is entered, a reason code must be entered to reflect which SEC class the 
acceptance is based on.  If the acceptance is based on this BWX Technologies, Inc. SEC, the reason 
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code selected will be “105- Rvwd per Bulletin 11-05, BWX Technologies SEC 
(1/1/85-11/30/94).”  Should the evidence establish the employee’s inclusion in multiple SEC 
classes, each must be coded in ECMS using the “SEF” and corresponding reason codes.  This will 
result in multiple “SEF” code entries.  The final decision should identify each SEC class for which 
the employee is found to be a member.  The final decision should also explain that the decision to 
accept the claim is based on membership in all qualifying SEC classes.  No attempt should be made 
to differentiate acceptance based on inclusion in one SEC class in lieu of another. 

See the example outlined in Action #9 regarding “SER” coding for more than one SEC Class. The 
FAB CE/HR also enters the final decision code(s) with the same status effective date as the “SEF” 
codes.

If FAB remands a case that the district office had recommended for an SEC acceptance and had 
coded “SER,” there is no need for the “SER” code to be removed, as it reflects the language in the 
recommended decision that was issued on that date.  Similarly, if a final decision is vacated on an 
SEC final decision to accept where “SEF” has been coded, there is no need to remove the “SEF” 
code, as it reflects the language in the final decision that was originally issued.

15.  Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending BWX 
Technologies, Inc. cases that have a recommended decision to deny.  All cases on the 
comprehensive list identified in Action #2 that are located at a FAB office must be reviewed for 
possible inclusion in the SEC class.  If the employee worked at the BWX Technologies, Inc. during 
the period specified, has a specified cancer, and meets the 250-workday requirement, the FAB is to 
reverse the district office’s recommended decision to deny, and accept the case.  The CE or FAB 
staff member enters status code “F6” (FAB Reversed to Accept) with the appropriate Reason Code 
into ECMS B to reflect the FAB reversal with a status effective date equal to the date of the final 
decision to approve.  The CE or FAB staff person enters status code “SEF” (SEC Final Acceptance)
with appropriate reason code into ECMS B with the status effective date equal to the date of the 
final decision to approve. There is no need to enter the “SER” (SEC Recommended Acceptance) 
code with the recommended decision because the recommended decision was not an SEC 
acceptance.

If no action is required, FAB must follow the instructions specified in Action #15, to indicate that a 
review of the case was completed. 

Every effort should be taken to avoid a remand of a potential SEC claim to the district office.  If 
FAB determines that the case cannot be approved based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see Action #10), the CE or FAB staff member remands the case
for district office action.  The CE or FAB staff member enters status code “F7” (FAB Remanded) 
with “OTH” (No DO Error – Other) as the reason code, with a status effective date equal to the 
date of the remand. Remember, the existing “SER” code does not need to be removed.

16.  If, after review or further development, the CE or FAB staff member determines that a case on 
the list does not require any action, the CE or FAB staff member must write a brief memo to the file
indicating that the file was reviewed and noting the reason why no additional action is necessary.  A 
case classified as not requiring any action is a case that does not meet the SEC criteria and there is 
no need to return it to NIOSH for partial dose reconstruction.

The CE must code “NA” (No Action Necessary) and then select the appropriate reason code from 
the reason code drop down list.  Since the “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC, the “NA” code is restricted to ECMS B only because the SEC review list is 
derived from Part B data.  For BWX Technologies, Inc. cases that were reviewed under this Bulletin
and require no additional action, the reason code that must be selected is “105” (Rvwd per Bulletin 
11-05, BWX Technologies SEC (1/1/1985 – 11/30/1994) and be coded into ECMS B only.  The 
status effective date of the “NA” code is the date of the memo to the file stating the review is 
complete, and the CE has determined there is no further action necessary.  For those instances in 



which further development is necessary, the “NA-105” code is not entered initially.  The “NA-105” 
code is only entered when the CE determines after development that the case does not meet the 
SEC criteria or there is no need to return it to NIOSH for partial dose reconstruction.  For those 
cases on the DEEOIC list that were not withdrawn from NIOSH, the CE enters the “NA-105” code 
only after the CE determines that the case does not meet the SEC criteria.  These cases remain at 
NIOSH for completion of a partial dose reconstruction.

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-105” code in addition to the closure code.  The status effective date for the “NA” coding is the
date of the memorandum to file. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Attachment 4

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, Resource Centers and District Office Mail & File Sections

11-06 Texas City Chemicals, Inc. SEC Class from October 5, 1953 through September 30, 
1955 

EEOICPA BULLETIN NO. 11-06

Issue Date:        February 5, 2011

___________________________________________________________

Effective Date:    February 5, 2011

___________________________________________________________

Expiration Date:   February 5, 2012

___________________________________________________________

Subject:  Texas City Chemicals, Inc. SEC Class from October 5, 1953 through September 30, 1955

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from Texas 
City Chemicals, Inc. in Texas City, TX to be added to the Special Exposure Cohort (SEC).

The decision to initiate this petition occurred after the National Institute for Occupational Safety 
and Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  
NIOSH submitted its findings to the Advisory Board on Radiation and Worker Health (“the 
Board”).  On December 8, 2010, the Board submitted recommendations to the Secretary of Health 
and Human Services (HHS) to add to the SEC a class of employees who worked at Texas City 
Chemicals, Inc. in Texas City, TX.  

On January 6, 2011, the Secretary of HHS designated the following class for addition to the SEC in 
a report to Congress:

All Atomic Weapons Employer employees who worked at Texas City Chemicals, Inc., 
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from October 5, 1953, through September 30, 1955, for a number of work days 
aggregating at least 250 work days, occurring either solely under this employment, or in 
combination with work days within the parameters established for one or more other 
classes of employees included in the Special Exposure Cohort. 
A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  Although Congress had the authority to reject the recommendation within a 30-day 
time frame, Congress took no action.  Therefore, the SEC designation for this class became 
effective as of February 5, 2011, which was 30 days after the Secretary of HHS designated the class
for addition to the SEC in the report to Congress.

While a new SEC class has been added for employees at Texas City Chemicals, Inc. NIOSH intends
to use any available internal and external monitoring data that may become available for an 
individual claim (and that can be interpreted using existing NIOSH dose reconstruction processes or
procedures).  Additionally, NIOSH can reconstruct internal and external dose for uranium extraction
operations based upon source term information and can estimate occupational medical dose.  This 
means that for claims that do not satisfy the SEC membership criteria, a partial dose reconstruction 
is to be performed by NIOSH. 

References:  Energy Employees Occupational Illness Compensation Program Act of 2000, 42 
U.S.C. § 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as 
Members of the Special Exposure Cohort Under EEOICPA; the January 6, 2011 letter to Congress 
from the Secretary of HHS in which Secretary Sebelius makes the designation; SEC Petition Report
for Texas City Chemicals, Inc. 

Purpose:  To provide procedures for processing SEC claims for workers at Texas City Chemicals, 
Inc. in Texas City, Texas.

Applicability:  All staff.

Actions: 

1.   This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted. 

2.   The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared
a list of cases with claimed employment at Texas City Chemicals, Inc. during the period of the SEC 
class.  It includes pending cases, cases previously denied, and cases at NIOSH.  It also includes 
specified and non-specified cancer cases.  All cases on this comprehensive list must be reviewed by 
the district office(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC 
class criteria are satisfied.  This comprehensive list will be provided to the appropriate district 
offices and FAB under separate cover. 

3.   The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion into the SEC.  A screening worksheet is 
included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case file.  Based upon the initial 
screening, the cases on the list will be grouped into three categories:  those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  Claim status
codes have been created in ECMS to reflect each of these categories: “ISL” (Initial SEC Screening,
Likely SEC) for those likely to be included in the SEC class; “ISU” (Initial SEC Screening, 
Unlikely SEC) for those unlikely to be included in the class; and “ISD” (Initial SEC Screening, 
Development Needed) for those for which development may be needed in order to reach a 
determination on SEC class inclusion.  A reason code corresponding to the SEC class status 
screening code has also been created, in this instance, “106- Rvwd per Bulletin 11-06, Texas City 
Chemicals SEC (10/5/53-9/30/55).”  Once the worksheet is completed, the claims examiner (CE) is 
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to select the appropriate claim status code and associated reason code from the drop down lists in 
ECMS B only.  The status effective date for the “ISL”, “ISU”, and “ISD” codes is to correspond 
with the completion date of the screening worksheet.  Texas City Chemicals, Inc. is an Atomic 
Weapons Employer (AWE) only.  As such, there are no Part E coding implications.  

The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
acceptance and for purposes of meeting operational plan goals. The initial screening step is only 
applicable to cases on the comprehensive list.  It is not applicable to new claims created in ECMS 
after the list is generated.  These claims will be evaluated for inclusion in the SEC class in the 
general course of processing.

Once screening and prioritization is complete, claims adjudication proceeds in the usual manner.  
No matter the outcome of the screening protocol, each claim identified on the comprehensive list of 
cases must be evaluated formally for SEC inclusion and appropriate coding input, in accordance 
with the instruction provided in this bulletin, to denote either a decision to accept or deny SEC 
membership, or review with no further action required. This coding guidance also applies to 
administratively closed claims identified on the comprehensive list.    

4.   For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, and complete the worksheet and related coding.

5.   The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD, in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class, and that his or her
case is being returned to the DOL for adjudication.  A copy of the NIOSH letter to affected Texas 
City Chemicals, Inc. employees is included as Attachment 3.  The CE must print out a hard copy of 
the NIOSH letter for inclusion in the case file.

Once a case file is returned from NIOSH (including cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the “NW” code entry is February 5, 2011.  However, the CE does not enter the status code until the 
DEEOIC office actually receives the NIOSH-returned dose reconstruction record.

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC class, and consequently are still at NIOSH for a dose reconstruction.  These 
cases must also be evaluated for inclusion in the SEC class in accordance with the procedures in 
this Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE) 
or directly by a Journey Level CE, notifies the appropriate point of contact at NIOSH via e-mail to 
return the dose reconstruction analysis records.  The SrCE/Journey Level CE then prints a copy of 
the “sent” e-mail (making sure the printed copy documents the date it was sent) for inclusion in the 
case file.  The CE is to enter the status code “NW” with a status effective date of February 5, 2011. 
In addition, the CE must write a letter to the claimant advising that the case file has been withdrawn
from NIOSH for evaluation under the SEC provision.

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action #10. 

6.  For any cases identified as having potential for compensability based on the new SEC class, the 
responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.  Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the Federal (EEOICPA) Procedure Manual, Chapter 2-0600.7.  If the employee has a specified 
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cancer, proceed to Action #8.  If the employee does not have a specified cancer, proceed to Action 
#10.

8.  If the employee has a specified cancer, the CE must determine if the worker was a qualified 
Atomic Weapons Employer (AWE) employee who worked at least 250 workdays at Texas City 
Chemicals, Inc. in Texas City, Texas between October 5, 1953 and September 30, 1955.  Based on 
information contained in the SEC evaluation report from NIOSH, Texas City Chemicals, Inc. was 
essentially a plant that produced animal feed and fertilizer from phosphate rock.  Uranium is a 
byproduct of the residues from the process of extracting the fertilizer and feed from the rock.  The 
Atomic Energy Commission contracted with Texas City Chemicals to recover this byproduct 
uranium.  

If the employee does not have 250 workdays at Texas City Chemicals, Inc. during the period of the 
class, the CE must review the file to determine if additional days in the SEC can be found by 
combining days from employment meeting the criteria for other classes in the SEC and aggregating 
them together to meet the 250-workday requirement.  If the 250-workday requirement is not 
satisfied, the CE proceeds to Action #10.

9.  Once the CE has determined that the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision. 

If it is determined that the case does qualify for the SEC class, the CE, through the SrCE or directly 
by a Journey Level CE, notifies the appropriate point of contact at NIOSH via e-mail, so that 
NIOSH can close out their file.  The SrCE or Journey Level CE then prints a copy of the “sent” 
e-mail (making sure the printed copy documents the date it was sent) for inclusion in the case file.  
In addition to the usual recommended decision coding, when a recommended decision to grant 
benefits based on inclusion in an SEC Class is issued, the CE must enter the code “SER” (SEC 
Recommended Acceptance) into the claim status history.  This code represents that an SEC 
acceptance is included in the recommended decision being issued.  This code is entered with the 
same status effective date as the recommended decision (it doesn’t matter which one is entered 
first).  The “SER” code has replaced the “SE” code (though there is no reason to update old “SE” 
codes). 

When the “SER” code is entered, a reason code must be entered to reflect which SEC class the 
acceptance is based on.  If the acceptance is based on this Texas City Chemicals, Inc. SEC, the 
reason code selected will be “106- Rvwd per Bulletin 11-06, Texas City Chemicals SEC 
(10/5/53-9/30/55).”  

In situations where the employee is found to be a member of multiple qualifying SEC classes, the 
CE is required to input a ”SER” and corresponding reason code for each, regardless of the 
combination of qualifying SEC employment leading to approval of a claim.  For example, if the 
employee worked for 250 days of SEC covered employment at Texas City Chemicals, Inc. and 
another 125 days of SEC employment at the Metallurgical Laboratory, the employment at Texas 
City Chemicals, Inc. alone would satisfy inclusion in the SEC.  However, the CE would enter one 
“SER” with a “106- Rvwd per Bulletin 11-06, Texas City Chemicals SEC (10/5/53-9/30/55)” 
reason code.  Then the CE would also enter a second “SER” with a “907-Rvwd per Bulletin 09-07, 
Metallurgical Laboratory SEC” reason code.  The CE would also enter the recommended decision 
code(s) with the same status effective date as the “SER” codes. The recommended decision is to 
reference each class for which the employee qualifies.  The content of the decision should state 
compensability derived from satisfaction of the SEC criteria given the combination of all qualifying
SEC employment.  The CE is not to assign acceptance of a claim to one class over another. 

Please note that the “SEC/SEC Desc” field on the claim screen in ECMS is no longer a required 
field.  The CE does not enter a Texas City Chemicals, Inc. SEC description into ECMS. 

10.  Although HHS determined that it is not feasible for NIOSH to perform complete dose 



reconstructions for this class of employees, NIOSH has indicated that partial dose reconstructions 
are possible.  Accordingly, for cases that do not meet the criteria of the SEC class, the CE must refer
these cases to NIOSH with a NIOSH Referral Summary Document (NRSD) to perform dose 
reconstructions.  The CE enters status code “NI” (Sent to NIOSH) in ECMS B.  The status effective
date is the date of the Senior/Journey Level or Supervisory CE signature on the NRSD.

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCE or directly by a Journey Level CE, notifies the appropriate point of contact at NIOSH via 
e-mail to proceed with the dose reconstruction.  The SrCE/ Journey Level CE then prints a copy of 
the “sent” e-mail (making sure the printed copy documents the date it was sent) for inclusion in the 
case file.  The CE enters status code “NI” (Sent to NIOSH) into ECMS B, with a status effective 
date equal to the date of the e-mail requesting NIOSH to proceed with dose reconstruction.  The 
e-mail should include a brief statement of why the case should proceed with dose reconstruction, 
e.g., non-specified cancer, insufficient latency period or does not meet the 250-workday 
requirement.  In addition, the CE is to notify the claimant by letter that the case is returned to 
NIOSH for dose reconstruction and the reason(s) it does not qualify for the SEC class.  The CE is to
send a copy of this letter to NIOSH.

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the “PD” (Partial Dose Reconstruction) reason code.  The status effective 
date is the date the dose reconstruction report is date-stamped into the district office.  The CE does 
not delete the “NW” (NIOSH, returned without a dose reconstruction) or “NI” (Sent to NIOSH) 
codes already present in ECMS.  

11.  If the claim meets the SEC class employment criteria and includes both specified and 
non-specified cancers, benefits can be awarded for the specified cancer(s) and any non-specified 
cancer(s) assigned a probability of causation (PoC) of 50 percent or greater.  Medical benefits are 
also payable for a non-specified primary cancer, where it is found to be the origin of a compensable 
secondary SEC cancer; i.e. bone, lung, or renal.  For instance, prostate (non-specified primary) 
cancer metastasizes to secondary bone cancer.  If secondary bone cancer is accepted as a specified 
cancer under the SEC provision, both the primary and secondary cancers (prostate and bone cancer)
are to be accepted for medical benefits without a need for a dose reconstruction for the prostate 
cancer.  In this situation, the CE drafts a recommended decision to accept the claim for the specified
cancer (provided all criteria are met). Approval would also be granted for medical benefits to be 
payable for the underlying non-specified primary cancer.  The CE would proceed to code ECMS 
with the appropriate recommended decision coding along with the status code “SER” (SEC 
Recommended Acceptance) with the “106- Rvwd per Bulletin 11-06, Texas City Chemicals SEC 
(10/5/53-9/30/55)” reason code (as described in item #9 above).  In ECMS-B both the primary and 
secondary cancers would be coded as “A” (Accepted).

12.  If a claim has a final decision to deny based on a PoC of less than 50%, and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case is reopened.  In the 
exercise of the DEEOIC Director’s discretion in the reopening process, the Director is delegating 
limited authority to the four District Directors and Assistant District Directors (ADDs), at the 
discretion of the District Director, to sign Director’s Orders for reopening of these cases.  This 
delegated authority is limited to reopenings based upon evidence that a Texas City Chemicals, Inc. 
employee meets the criteria for placement into the Texas City Chemicals, Inc. SEC class as defined 
by this Bulletin.  This delegated authority extends to any case potentially affected by this SEC 
class.  However, if the District Director or ADD is unsure of whether the SEC is applicable to the 
case, the case should be referred to the National Office.  A sample Director’s Order is provided in 
Attachment 4.  The DEEOIC Director is retaining sole signature authority for all other types of 
reopenings not otherwise delegated.  Once a Director’s Order is issued, the district office is 
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responsible for issuing a new recommended decision.

13.  For those cases which are reopened under the authority granted in this Bulletin, the District 
Director or ADD enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a 
status effective date equal to the effective date of this Bulletin.  For all reopenings per this Bulletin, 
upon completing the Director’s Order to reopen the claim, the District Director or ADD enters 
status code “MD” (Claim Reopened – File Returned to DO) into ECMS B to reflect that the case 
has been reopened and is in the district office’s jurisdiction.  (The “MZ” status code is not 
necessary).  The status effective date of the “MD” code is the date of the Director’s Order.  Please 
note that while the “MD” code is generally input by National Office staff, entry of this code has 
been delegated to the District Director and ADD, just as the authority to grant reopenings has been 
delegated in this specific circumstance. 

14.  In addition to the usual final decision coding, when a final decision to grant benefits based on 
inclusion in an SEC Class is issued, the FAB CE/HR must enter the code “SEF” (SEC Final 
Acceptance) into the claim status history.  This code represents that an SEC acceptance is included 
in the final decision being issued.  This code is entered with the same status effective date as the 
final decision (it doesn’t matter which one is entered first).  

When the “SEF” code is entered, a reason code must be entered to reflect which SEC class the 
acceptance is based on.  If the acceptance is based on this Texas City Chemicals, Inc. SEC, the 
reason code selected will be “106- Rvwd per Bulletin 11-06, Texas City Chemicals SEC 
(10/5/53-9/30/55).” Should the evidence establish the employee’s inclusion in multiple SEC classes,
each must be coded in ECMS using the “SEF” and corresponding reason codes. This will result in 
multiple “SEF” code entries.  The final decision should identify each SEC class for which the 
employee is found to be a member.  The final decision should also explain that the decision to 
accept the claim is based on membership in all qualifying SEC classes.  No attempt should be made 
to differentiate acceptance based on inclusion in one SEC class in lieu of another.   

See the example outlined in Action #9 regarding “SER” coding for more than one SEC Class. The 
FAB CE/HR also enters the final decision code(s) with the same status effective date as the “SEF” 
codes.

If FAB remands a case that the district office had recommended for an SEC acceptance and had 
coded “SER,” there is no need for the “SER” code to be removed, as it reflects the language in the 
recommended decision that was issued on that date.  Similarly, if a final decision is vacated on an 
SEC final decision to accept where “SEF” has been coded, there is no need to remove the “SEF” 
code, as it reflects the language in the final decision that was originally issued.

15.  Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending Texas City 
Chemicals, Inc. cases that have a recommended decision to deny.  All cases on the comprehensive 
list identified in Action #2 that are located at a FAB office must be reviewed for possible inclusion 
in the SEC class.  If the employee worked at Texas City Chemicals, Inc. during the period specified,
has a specified cancer, and meets the 250-workday requirement, the FAB is to reverse the district 
office’s recommended decision to deny, and accept the case.  The CE or FAB staff member enters 
status code “F6” (FAB Reversed to Accept) with the appropriate Reason Code into ECMS B to 
reflect the FAB reversal with a status effective date equal to the date of the final decision to 
approve.  The CE or FAB staff person enters status code “SEF” (SEC Final Acceptance) with the 
appropriate reason code into ECMS B with the status effective date equal to the date of the final 
decision to approve. There is no need to enter the “SER” (SEC Recommended Acceptance) code 
with the recommended decision because the recommended decision was not an SEC acceptance.

If no action is required, FAB must follow the instructions specified in Action #15, to indicate that a 
review of the case was completed. 

Every effort should be taken to avoid a remand of a potential SEC claim to the district office.  If 
FAB determines that the case cannot be approved based on the new SEC designation and that 



re-referral to NIOSH is appropriate (see Action #10), the CE or FAB staff member remands the case
for district office action.  The CE or FAB staff member enters status code “F7” (FAB Remanded) 
with “OTH” (No DO Error – Other) as the reason code, with a status effective date equal to the 
date of the remand. Remember, the existing “SER” code does not need to be removed.

16.  If, after review or further development, the CE or FAB staff member determines that a case on 
the list does not require any action, the CE or FAB staff member must write a brief memo to the file
indicating that the file was reviewed and noting the reason why no additional action is necessary.  A 
case classified as not requiring any action is a case that does not meet the SEC criteria and there is 
no need to return it to NIOSH for partial dose reconstruction.

The CE must code “NA” (No Action Necessary) and then select the appropriate reason code from 
the reason code drop down list.  Since the “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC, the “NA” code is restricted to ECMS B only because the SEC review list is 
derived from Part B data.  For Texas City Chemicals, Inc. cases that were reviewed under this 
Bulletin and require no additional action, the reason code that must be selected is “106” (Rvwd per 
Bulletin 11-06, Texas City Chemicals SEC (10/5/53-9/30/55) and be coded into ECMS B only.  The
status effective date of the “NA” code is the date of the memo to the file stating the review is 
complete, and the CE has determined there is no further action necessary.  For those instances in 
which further development is necessary, the “NA-106” code is not entered initially.  The “NA-106” 
code is only entered when the CE determines after development that the case does not meet the 
SEC criteria or there is no need to return it to NIOSH for partial dose reconstruction.  For those 
cases on the DEEOIC list that were not withdrawn from NIOSH, the CE enters the “NA-106” code 
only after the CE determines that the case does not meet the SEC criteria.  These cases remain at 
NIOSH for completion of a partial dose reconstruction.

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-106” code in addition to the closure code.  The status effective date for the “NA” coding is the
date of the memorandum to file. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees
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Expiration Date:   May 19, 2012

___________________________________________________________

Subject:  Special Exposure Cohort (SEC) Claim Processing

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, petitions can be filed on behalf of workers for a class of 
employees to be added to the Special Exposure Cohort (SEC).  If the National Institute for 
Occupational Safety and Health (NIOSH) reviews a petition and determines that it qualifies for 
evaluation under 42 C.F.R. Part 83, NIOSH submits its findings to the petitioners and/or the 
Advisory Board on Radiation and Worker Health (“the Board”).  If the Board determines that the 
class qualifies under the cohort status, the Board recommends to the Secretary of Health and 
Human Services (HHS) that a class of employees be added to the SEC.  If the Secretary of HHS 
decides to add the class to the SEC, the Secretary then notifies Congress of the SEC class 
designation.  If Congress does not reject the designation, it becomes effective 30 days after the 
Secretary of HHS designated the class for addition to the SEC.

In the past, the Division of Energy Employees Occupational Illness Compensation (DEEOIC) 
issued EEOICPA Bulletins announcing the designation of a particular SEC class and provided 
procedures for processing claims under that SEC class. 

This Bulletin provides general guidance and procedures on reviewing and processing claims under 
new SEC class designations that become effective after the issuance of this Bulletin.  Notification of
all future SEC class designations will be issued via EEOICPA Circulars.  The Circulars are to be 
used in conjunction with the guidance outlined in this Bulletin. 

References:  Energy Employees Occupational Illness Compensation Program Act of 2000, 42 
U.S.C. § 7384 et seq.;42 C.F.R. Part 83, Procedures for Designating Classes of Employees as 
Members of the Special Exposure Cohort Under EEOICPA. 

Purpose:  To provide procedures for processing SEC claims. 

Applicability:  All staff.

Actions:  

1.              The Division of Energy Employees Occupational Illness Compensation Program Act 
(EEOICPA) will issue a Circular identifying the designation of an SEC class.  Unless stated 
otherwise in a given Circular, future SECs will be handled in accordance with the guidance set out 
in this bulletin as an overall example of how to handle SEC claims.  The SEC class designation 
identified in the Circular will encompass claims previously denied, claims at NIOSH for dose 
reconstruction, claims pending adjudication, and future claims yet to be submitted.

2.   In conjunction with the issuance of each new Circular pertaining to a SEC class designation, the
DEEOIC will prepare a list of cases with claimed employment during the period of the SEC class.  
It will include pending cases, cases previously denied, and cases at NIOSH.  It will also include 
specified and non-specified cancer cases.  All cases on the comprehensive list must be reviewed by 
the district office(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC 
class criteria are satisfied.  The comprehensive list will be provided to the appropriate district 
offices and FAB under separate cover. 

3.   The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with all SEC classes.  The purpose of the screening is to make an initial determination on
whether a case is likely to meet the criteria for inclusion into the SEC.  A screening worksheet will 
be provided to each district office and FAB upon the release of each Circular identifying a new SEC
class.  The worksheet must be completed for all cases on the comprehensive list.  Upon completion,
the worksheet is to be included in the case file.  Based upon the initial screening, the cases on the 
list will be grouped into three categories:  those likely to be included in the SEC class; those not 



likely to be included in the SEC class; and those for which development may be needed to 
determine whether the case can be accepted into the new SEC class.  Claim status codes have been 
created in ECMS to reflect each of these categories:  “ISL” (Initial SEC Screening, Likely SEC) for
those likely to be included in the SEC class; “ISU” (Initial SEC Screening, Unlikely SEC) for those
unlikely to be included in the class; and “ISD” (Initial SEC Screening, Development Needed) for 
those for which development may be needed in order to reach a determination on SEC class 
inclusion.  A reason code corresponding to the SEC class status screening code will be created and 
supplied in the Circular. For example, “XXX, - Rvwd per Circular XX-XX.”  Once the worksheet is
completed, the claims examiner (CE) is to select the appropriate claim status code and associated 
reason code from the drop down lists in ECMS B only.  The status effective date for the “ISL”, 
“ISU”, and “ISD” codes is to correspond with the completion date of the screening worksheet.  

The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
acceptance and for purposes of meeting operational plan goals.  Once screening and prioritization is
complete, claims adjudication proceeds in the usual manner.  No matter the outcome of the 
screening protocol, each case must be evaluated formally for SEC inclusion and the decision 
recorded in ECMS for all claims (including those claims with any form of closure code in ECMS) 
in each case.  The initial screening step is only applicable to cases on the comprehensive list.  It is 
not applicable to new claims submitted after the list is generated.  These claims will be evaluated 
for inclusion in the SEC class in the general course of processing. 

4.   For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, complete the worksheet, and enter related coding. 

5.   The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD, in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class, and that his or her
case is being returned to the DOL for adjudication.  A copy of the NIOSH letter to affected SEC 
employees will be included in the Circular that defines the designation.  The CE must print out a 
hard copy of the NIOSH letter for inclusion in the case file.  

Once a case file is returned from NIOSH (including cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the “NW” code entry is the effective date of the SEC designation.  However, the CE does not enter 
the status code until the DEEOIC office actually receives the NIOSH-returned dose reconstruction 
record.  The standard procedure for NIOSH coding in ECMS E is to code all additional NIOSH 
actions only if the “NI” (Sent to NIOSH) status code has been entered.  Therefore, the CE enters the
“NW” code into ECMS E with the status effective date of the SEC designation, only if “NI” has 
already been entered in ECMS E.

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC class, and consequently are still at NIOSH for a dose reconstruction.  These 
cases must also be evaluated for inclusion in the SEC class in accordance with the class identified in
the Circular under review and the procedures in this Bulletin.  If any such case qualifies under the 
SEC class in question, the CE, through the Senior CE (SrCE), or directly by a Journey Level CE, 
notifies the appropriate point of contact at NIOSH via e-mail to return the dose reconstruction 
analysis records.  The SrCE or Journey Level CE then prints a copy of the “sent” e-mail (making 
sure the printed copy documents the date it was sent) for inclusion in the case file.  The CE is to 
enter the status code “NW” with a status effective date of the SEC designation.  In addition, the CE 
must write a letter to the claimant advising that the case file has been withdrawn from NIOSH for 
evaluation under the SEC provision.  



If the case is still at NIOSH and does not qualify under the SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action #16.  

6.   For any cases identified as having potential for compensability based on the new SEC class, the 
responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.   Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the Federal (EEOICPA) Procedure Manual, Chapter 2-0600.7.  If the employee has a specified 
cancer, proceed to Action #8.  If the employee does not have a specified cancer, proceed to Action 
#10.

8.   If the employee has a specified cancer, the CE must then determine if the worker meets the 
employment criteria outlined in the Circular for the designated SEC class under review.  

Once employment during the class period is established, the CE or hearing representative can 
accept that the employment component of the SEC class is satisfied.  In these cases, the CE 
proceeds to Action #9.

If the employee does not meet the employment criteria for the designated SEC, the CE proceeds to 
Action #10.

9.   Once the CE has determined that the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision. 

If it is determined that the case does qualify for the SEC class, the CE through the SrCE or directly 
by a Journey Level CE, notifies the appropriate point of contact at NIOSH via e-mail, so that 
NIOSH can close out their file.   The SrCE/Journey Level CE then prints a copy of the “sent” e-mail
(making sure the printed copy documents the date it was sent) for inclusion in the case file.  In 
addition to the usual recommended decision coding, when a recommended decision to grant 
benefits based on inclusion in an SEC class is issued, the CE must enter the code “SER” (SEC 
Recommended Acceptance) into the claim status history in ECMS B.  This code represents that an 
SEC acceptance is included in the recommended decision being issued.  This code is entered with 
the same status effective date as the recommended decision (it doesn’t matter which one is entered 
first).  When the “SER” code is entered, a reason code must be entered to reflect which SEC class 
the acceptance is based on.  The reason code can be found in the Circular for each SEC class.  

If the SEC acceptance is based on inclusion in more than one SEC Class, then more than one 
“SER” code will need to be entered so that the reason codes selected will represent all SEC classes 
leading to the acceptance.  For example, under circumstances where the employment criteria 
requires 250 days of aggregate employment, if the employee worked for 125 days of SEC covered 
employment at one SEC designated facility and worked another 125 days of SEC covered 
employment at another SEC designated facility, you would need the employment at both facilities 
to meet the 250-workday requirement.  In this situation, the CE enters one “SER” with a “XXX, - 
Rvwd per Circular/Bulletin XX-XX” reason code.  Then the CE enters a second “SER” with a 
“XXX, - Rvwd per Circular/Bulletin XX-XX” reason code.  The CE also enters the recommended 
decision code(s) with the same status effective date as the “SER” codes.  The Circular will provide 
the appropriate reason code related to that review.  The recommended decision is to reference each 
class for which the employee qualifies.  The content of the decision should state compensability 
derived from satisfaction of the SEC criteria given the combination of all qualifying SEC 
employment.  The CE is not to assign acceptance of a claim to one class over another. 

Please note that the “SEC/SEC Desc” field on the claim screen in ECMS is no longer a required 
field.  

10.  In most instances, HHS will determine that it is not feasible for NIOSH to perform complete 
dose reconstructions for certain classes of employees, and may therefore indicate that partial dose 



reconstructions are possible.  Accordingly, for cases that have not been submitted to NIOSH and do 
not meet the criteria of the SEC class, the CE must refer these cases to NIOSH with a NIOSH 
Referral Summary Document (NRSD) to perform dose reconstructions.  The CE enters status code 
“NI” (Sent to NIOSH) in ECMS B.  The status effective date is the date of the Senior, or Journey 
Level or Supervisory CE signature on the NRSD.  If the case is a B/E case, the “NI” code is not 
entered into ECMS E until non-radiological toxic exposure development is complete.

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in an SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class in question, the CE 
through the SrCE or directly by a Journey Level CE, notifies the appropriate point of contact at 
NIOSH via e-mail to proceed with the dose reconstruction.  The SrCE/Journey Level CE then prints
a copy of the “sent” e-mail (making sure the printed copy documents the date it was sent) for 
inclusion in the case file.  The CE enters status code “NI” (Sent to NIOSH) into ECMS B, with a 
status effective date equal to the date of the e-mail requesting NIOSH to proceed with dose 
reconstruction.  The e-mail should include a brief statement of why the case should proceed with 
dose reconstruction, e.g., non-specified cancer, insufficient latency period or does not meet the 
250-workday requirement.  In addition, the CE is to notify the claimant by letter that the case is 
returned to NIOSH for dose reconstruction and the reason(s) it does not qualify for the SEC class.  
The CE is to send a copy of this letter to NIOSH.  If the case is a B/E case, and toxic exposure 
development was completed with a memorandum to the file (with a prior “NI”/”NW” code), the 
CE enters status code “NI” into ECMS E with the status effective date of the e-mail requesting 
NIOSH to proceed with dose reconstruction.

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the “PD”(Partial Dose Reconstruction) reason code.  The status effective 
date is the date the dose reconstruction report is date-stamped into the district office.  The CE 
should not delete the “NW” (NIOSH, returned without a dose reconstruction) or “NI” (Sent to 
NIOSH) codes already present in ECMS.  If the CE had previously entered “NI” in ECMS E, the 
CE also enters codes “NR” and “PD” in ECMS E.  If the case is a B/E case, the CE enters the 
Probability of Causation (PoC) into ECMS B and ECMS E (regardless of whether the “NI” code 
had previously been entered).

11.  If the claim meets the SEC employment criteria and includes both a specified cancer and a 
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction resulting in a probability of causation (PoC) of 50% or 
greater and any secondary cancers that are metastases of a compensable cancer.  In these instances, 
the CE drafts a recommended decision to accept the claim for the specified cancer (provided all 
criteria are met) and any cancers for which there is a PoC of 50% or greater.  The CE enters status 
code “SER” into ECMS B.  The status effective date for the “SER” code is the date of the 
recommended decision to accept the specified cancer.  If the case is a B/E case, and the basis for the
Part E acceptance is the Part B SEC acceptance, the “SER” code must also be entered into ECMS E
with a status effective date of the recommended decision to approve under Part E. 

If necessary, the CE concurrently prepares a NRSD to NIOSH for a dose reconstruction for any 
non-specified cancer(s) to determine eligibility for medical benefits.  The CE enters status code 
“NI” into ECMS B.  The status effective date for the “NI” code is the date of the Senior or 
Supervisory CE signature on the NRSD.  If the case is a B/E case, the CE enters status code “NI” in
ECMS E only after the non-radiological toxic exposure development is complete and the CE cannot
accept causation.  In that case the CE creates a memorandum to file stating that toxic exposure 
development is complete, and enters status code “NI” in ECMS E with the date of the 
memorandum as the status effective date. 

12.  If a claim has a final decision to deny based on a PoC of less than 50%, and a review of the 



evidence of record establishes likely inclusion in the SEC class, the case is reopened.  In the 
exercise of the DEEOIC Director’s discretion in the reopening process, the Director is delegating 
limited authority to the four District Directors and the Assistant District Directors (ADDs), at the 
discretion of the District Director, to sign the Director’s Orders for reopening of all SEC related 
cases. This delegated authority is limited to reopenings based upon evidence that an employee 
meets the criteria for placement into any SEC class defined by a Circular or, as delegated in an 
EEOICPA Bulletin for previous SECs.  However, if the District Director or ADD is unsure of 
whether any SEC is applicable to the case, the case should be referred to the National Office.  A 
sample Director’s Order is provided in Attachment 1.  The DEEOIC Director is retaining sole 
signature authority for all other types of reopenings not otherwise delegated.  Once a Director’s 
Order is issued, the district office is responsible for issuing a new recommended decision. 

13.  For those cases which are reopened under the authority granted in this Bulletin, the District 
Director or ADD enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a 
status effective date equal to the effective date of the SEC designation.  If the District Director or 
ADD is also reopening Part E, an “MN” code is also entered into ECMS E.  For all SEC related 
reopenings, upon completing the Director’s Order to reopen the claim, the District Director or ADD
enters status code “MD” (Claim Reopened – File Returned to DO) into ECMS B/E (as appropriate) 
to reflect that the case has been reopened and is in the district office’s jurisdiction.  (The “MZ” 
status code, receipt of Director’s Order in the DO or FAB, is not necessary).  The status effective 
date of the “MD” code is the date of Director’s Order.  Please note that while the “MD” code is 
generally input by National Office staff, entry of this code has been delegated to the District 
Director or ADD, just as the authority to grant reopenings has been delegated for SEC related cases.

14.  In addition to the usual final decision coding, when a final decision to grant benefits based on 
inclusion in an SEC class is issued, the FAB CE/HR must enter the status code “SEF” (SEC Final 
Acceptance) into the claim status history in ECMS B.  This status code represents that an SEC 
acceptance is included in the final decision being issued.  This status code is entered with the same 
status effective date as the final decision (it doesn’t matter which one is entered first).

When the “SEF” status code is entered, a reason code must be entered to reflect which SEC class 
the acceptance is based on.  For example, the FAB CE/HR enters the “SEF” status code with an 
“XXX, - Rvwd per Circular/Bulletin XX-XX” reason code. The reason code can be found in the 
Circular for each SEC class.  

If the SEC acceptance being rendered is based on inclusion in more than one SEC class, then more 
than one “SEF” code is entered along with the appropriate reason codes representing all SEC 
classes leading to the acceptance.  This will result in multiple “SEF” code entries.  The final 
decision should identify each SEC class for which the employee is found to be a member.  The final
decision should also explain that the decision to accept the claim is based on membership in all 
qualifying SEC classes.  No attempt should be made to differentiate acceptance based on inclusion 
in one SEC class in lieu of another.  

See the example outlined in Action #9 regarding “SER” coding for more than one SEC class.  The 
FAB CE/HR also enters the final decision code(s) with the same status effective date as the “SEF” 
codes. 

If FAB remands a case that the district office had recommended for an SEC acceptance and had 
coded “SER” there is no need for the “SER” code to be removed, as it reflects the language in the 
recommended decision that was issued on that date.  Similarly, if a final decision is vacated on an 
SEC final decision to accept where “SEF” has been coded, there is no need to remove the “SEF” 
code, as it reflects the language in the final decision that was originally issued. 

15.  Upon issuance of a Circular notifying the designation of a new SEC class, FAB personnel must 
be vigilant for any pending SEC cases that have a recommended decision to deny.  All cases on the 
comprehensive list identified in Action #2 that are located at a FAB office must be reviewed for 
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possible inclusion in the SEC class.  If the employee worked at an SEC designated site during the 
period specified, has a specified cancer, and meets the required employment criteria, the FAB is to 
reverse the district office’s recommended decision to deny, and accept the case.  The CE or FAB 
staff member enters status code “F6” (FAB Reversed to Accept) with the appropriate reason code 
into ECMS B to reflect the FAB reversal with a status effective date equal to the date of the final 
decision to approve.  The CE or FAB staff person enters status code “SEF” (SEC Final Acceptance)
with appropriate reason code into ECMS B with the status effective date equal to the date of the 
final decision to approve.  There is no need to enter the “SER” (SEC Recommended Acceptance) 
code with the recommended decision because the recommended decision was not an SEC 
acceptance.  

If no action is required, FAB must follow the instructions specified in Action #16, to indicate that a 
review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the district office.  If the 
FAB determines that the case cannot be approved based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see Action #10), the CE or FAB staff member remands the case
for district office action.  The CE or FAB staff member enters status code “F7” (FAB Remanded) 
with “OTH” (No DO Error – Other) as the reason code in ECMS B/E (as appropriate), with a status
effective date equal to the date of the remand.  Remember, the existing “SER” code does not need 
to be removed. 

16.  If, after review or further development, the CE or FAB staff member determines that a case on 
the list does not require any action, the CE or FAB staff member must write a brief memo to the file
indicating that the file was reviewed and noting the reason why no additional action is necessary.  A 
case classified as not requiring any action is a case that does not meet the SEC criteria and there is 
no need to return it to NIOSH for partial dose reconstruction.

The CE must code “NA” (No Action Necessary) and then select the appropriate reason code from 
the reason code drop down list.  The “NA” reason code can be found in the Circular for each SEC 
class.  Since the “NA” coding is specifically tied to the SEC review list generated by DEEOIC, the 
“NA” code is restricted to ECMS B only because the SEC review list is derived from Part B data.  
The status effective date of the “NA” code is the date of the memo to file stating the review is 
complete, and the CE has determined there is no further action necessary.  For those instances in 
which further development is necessary, the “NA” code is not entered initially.  The “NA” code is 
only entered when the CE determines after development that the case does not meet the SEC 
criteria or there is no need to return it to NIOSH for partial dose reconstruction.  For those cases on 
the DEEOIC list that were not withdrawn from NIOSH, the CE enters the “NA” code only after the 
CE determines that the case does not meet the SEC criteria.  These cases remain at NIOSH for 
completion of a partial dose reconstruction.

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA” code with the appropriate reason code in addition to the closure code.  The status effective 
date for the “NA” coding is the date of the memorandum to file.  

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachment 1

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, Resource Centers and District Office Mail & File Sections
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11-08 Guidance for using the Colorado Department of Public Health and Environment 
(CDPHE) database (Ruttenber Database)

EEOICPA BULLETIN NO. 11-08

Issue Date:        September 9, 2011

___________________________________________________________

Effective Date:    September 9, 2011

___________________________________________________________

Expiration Date:   September 9, 2012

___________________________________________________________

Subject:   Guidance for using the Colorado Department of Public Health and Environment 
(CDPHE) database (Ruttenber Database) 

Background:  On September 5, 2007, two classes of employees who worked at the Rocky Flats 
Plant in Golden, Colorado, between April 1, 1952 and December 31, 1966 were added to the 
Special Exposure Cohort (SEC) under the Energy Employees Occupational Illness Compensation 
Program Act of 2000 (EEOICPA).  The Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) distributed guidance to implement Rocky Flats SEC claims in EEOICPA 
Bulletin Nos. 08-01, 08-11, 08-14 and EEOICPA Circular No. 08-03.  

Since the issuance of that guidance, DEEOIC obtained a compilation of data on Rocky Flats 
employees produced by the Colorado Department of Public Health and Environment (CDPHE). The
data, contained in a report entitled “Report of Epidemiologic Analyses Performed for Rocky Flats 
Production Workers Employed Between 1952-1989,” (Ruttenber Database) is principally authored 
by A. James Ruttenber, Ph.D., M.D, and is organized in a database format.  

References: A. James Ruttenber, Ph.D. M.D., Margaret Schonbeck, Shannon Brown, Ph.D., 
Timothy Wells, D.V.M., MPH, David McClure, M.S., Jason McCrea, Douglas Popken, Ph.D. and 
John Martyny, Ph.D., Report of Epidemiologic Analyses Performed for Rocky Flats Production 
Workers Employed between 1952-1989 (Colorado Department of Public Health and Environment) 
March 3, 2003 and the Energy Employees Occupational Illness Compensation Program Act of 
2000, 42 U.S.C. § 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of 
Employees as Members of the Special Exposure Cohort Under EEOICPA; the August 6, 2007 
letters to Congress from the Secretary of HHS in which Secretary Leavitt made the Rocky Flats 
SEC designations and EEOICPA Bulletin Nos. 08-01, 08-11, 08-14 and EEOICPA Circular No. 
08-03.  

Purpose: To provide guidance for the utilization of the Ruttenber Database in the development of 
cases with employment at Rocky Flats. 

Applicability: All staff.

Actions:

1. In determining whether the employment history meets the 250 work day requirement to be 
included in the Rocky Flats SEC classes, the claims examiner (CE) must consider employment at 
Rocky Flats that “was monitored or should have been monitored for neutron exposure” from April 
1, 1952 through December 31, 1966.  Additionally, the CE must consider employment either solely 
at Rocky Flats or in combination with work days for other SEC classes. Staff will utilize the 
Ruttenber Database in all instances possible when evaluating a claim to determine whether or not 
inclusion in the SEC classes is warranted.  

2. At all times when utilizing the guidance set out in this Bulletin, the CE is to refer to and comply 



with previous guidance regarding the Rocky Flats SEC classes as set out in EEOICPA Bulletin Nos.
08-01, 08-11, 08-14 and EEOICPA Circular No. 08-03. If there is a previous final decision to deny a
claim reviewed under this Bulletin, the District Director proceeds to reopen the claim pursuant to 
the guidance outlined in EEOICPA Bulletin No. 09-01.   

3. DEEOIC will provide each district and Final Adjudication Branch (FAB) office with the 
Ruttenber Database, hereafter referred to as the “database.”  The database lists the following data: 
Employee IDentification [Number] (EID), employee last and first name, Social Security number, 
employment year, general job description, general organization, building location, and attributed 
neutron (NEU_RECPEN) dose.  The spreadsheet is organized by year, so if an employee worked at 
Rocky Flats from 1955 through 1965, the listing will contain 11 lines of data for the employee, one 
for each year.  It should be noted that there are gaps in reported information throughout the category
listings.  For years without any information listed, the CE ignores the absence of data.   

4. If there is a match on the “database” and the case file contains evidence that the employee 
worked at Rocky Flats during the SEC period and the Ruttenber Database “NEU_RECPEN” extract
column shows a 100 milliRem or greater, neutron dose in any given year, then the CE accepts this 
as evidence that the employee should have been monitored specifically for neutron exposure.  If all 
other requirements listed in Procedure Manual chapter 2-0600 are met, the CE accepts the 
employee’s inclusion in the SEC class, and proceeds accordingly based upon the 
adjudicatory/developmental posture of the claim. 

5. If there is a match on the “database” and the case file contains evidence that the employee 
worked at Rocky Flats during the SEC period and the Ruttenber Database building location data 
column labeled “building” shows any building that matches one of the locations identified in 
Bulletin No. 08-01 and Circular No. 08-03, the CE will use this information as confirmation that the
employee was monitored or should have been monitored for neutron exposure.  If all other 
requirements listed in Procedure Manual chapter 2-0600 are met, the CE accepts the employee’s 
inclusion in the Rocky Flats SEC class, and proceeds accordingly based upon the 
adjudicatory/developmental posture of the claim and using the guidance outlined in the 
aforementioned procedural documents.    

6.  DEEOIC is conducting a detailed analysis of previously adjudicated claims to determine if any 
warrant reopening based upon data contained in the Ruttenber database.  Further guidance about 
Rocky Flats claims that require reopening will be forthcoming from the National Office.

7.  In addition to the usual recommended decision coding, when a recommended decision to grant 
benefits based on inclusion in an SEC Class is issued, the CE must enter the code “SER”(SEC 
Recommended Acceptance) into the claim status history.  This code represents that an SEC 
acceptance is included in the recommended decision being issued.  This code is entered with the 
same status effective date as the recommended decision (it doesn’t matter which one is entered 
first).  The “SER” code has replaced the “SE” code (though there is no reason to update old “SE” 
codes).  

When the “SER” code is entered, a reason code must be entered to reflect which SEC class the 
acceptance is based on.  If the acceptance is based on this Rocky Flats SEC, the reason code 
selected will be “O1S- Reviewed under Bulletin 08-01, Rocky Flats SEC.”

If the SEC acceptance is based on inclusion in more than one SEC Class, then more than one 
“SER” code will need to be entered so that the reason codes selected will represent all SEC classes 
leading to the acceptance.  

In addition to the usual final decision coding, when a final decision to grant benefits based on 
inclusion in an SEC class is issued, the FAB CE/HR must enter the code “SEF” (SEC Final 
Acceptance) into the claim status history.  This code represents that an SEC acceptance is included 
in the final decision being issued.  This code is entered with the same status effective date as the 
final decision (it doesn’t matter which one is entered first).



When the “SEF” code is entered, a reason code must be entered to reflect which SEC class the 
acceptance is based on.  If the acceptance is based on the Rocky Flats SEC, the reason code selected
will be “O1S- Reviewed under Bulletin 08-01, Rocky Flats SEC.” Just as with the recommended 
decision, if the SEC acceptance being rendered is based on inclusion in more than one SEC class, 
then more than one “SEF” code will need to be entered so that the reason codes selected will 
represent all SEC classes leading to the acceptance.  

Also note that the SEC description field is no longer required on the claim screen. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, Resource Centers and District Office Mail & File Sections 

2010 EEOICP Final Bulletins

10-01 Norton Company SEC Class

EEOICPA BULLETIN NO. 10-01

Issue Date:        October 29, 2009

___________________________________________________________

Effective Date:    October 29, 2009

___________________________________________________________

Expiration Date:   October 29, 2010

___________________________________________________________

Subject:   Norton Company SEC Class

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from Norton 
Co. in Worcester, Massachusetts to be added to the Special Exposure Cohort (SEC).

The decision to initiate this petition occurred after the National Institute for Occupational Safety 
and Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.14.  
NIOSH submitted its findings to the petitioners and the Advisory Board on Radiation and Worker 
Health (“the Board”).  On August 28, 2009, the Board submitted recommendations to the Secretary 
of Health and Human Services (HHS) to add to the SEC a class of employees who worked at 
Norton Co. in Worcester, Massachusetts.

On September 29, 2009, the Secretary of HHS designated the following class for addition to the 
SEC in a report to Congress.

All AWE employees who worked at Norton Company in Worcester, Massachusetts, 
from January 1, 1945 through December 31, 1957, for a number of work days 
aggregating at least 250 work days, occurring either solely under this employment, 
or in combination with work days within the parameters established for one or more 
other classes of employees included in the Special Exposure Cohort. 
A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  Although Congress had the authority to reject the recommendation within a 30-day 
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time frame, Congress took no action.  Therefore, the SEC designation for this class became 
effective as of October 29, 2009, which was 30 days after the Secretary of HHS designated the class
for addition to the SEC in the report to Congress.

While a new SEC class has been added for employees at Norton Company, NIOSH has determined 
that it is possible to reconstruct occupational medical dose and NIOSH intends to use any available 
external monitoring data that may become available for an individual claim (and that can be 
interpreted using existing NIOSH dose reconstruction processes or procedures). This means that for 
claims that do not satisfy the SEC membership criteria, a partial dose reconstruction is to be 
performed by NIOSH. 

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the September 29, 2009 letter to Congress from the 
Secretary of HHS in which Secretary Sebelius makes the designation.

Purpose: To provide procedures for processing SEC claims for workers at Norton Co. in Worcester, 
Massachusetts.

Applicability: All staff.

Actions:

1.  This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted.

2.  The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at Norton Co. during the period of the SEC class.  It 
includes pending cases, cases previously denied, and cases at NIOSH.  It also includes specified and
non-specified cancer cases.  All cases on this comprehensive list must be reviewed by the district 
office(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC class criteria 
are satisfied.  This comprehensive list will be provided to the appropriate district offices and FAB 
under separate cover.

3.  The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion into the SEC.  A screening worksheet is 
included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case file.  Based upon the initial 
screening, the cases on the list will be grouped into three categories: those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  Claim status
codes have been created in ECMS to reflect each of these categories: ISL (Initial SEC Screening, 
Likely SEC) for those likely to be included in the SEC class; ISU (Initial SEC Screening, Unlikely 
SEC) for those unlikely to be included in the class; and ISD (Initial SEC Screening, Development 
Needed), for which development may be needed in order to reach a determination on SEC class 
inclusion.  A reason code corresponding to the SEC class status screening code has also been 
created, in this instance, 001 (Reviewed under Bulletin 10-01, Norton Company SEC). Once the 
worksheet is completed, the claims examiner (CE) is to select the appropriate claim status code and 
associated reason code from the drop down lists in ECMS B only.  The status effective date for the 
ISL, ISU and ISD codes is to correspond with the completion date of the screening worksheet. 
Norton is an Atomic Weapons Employer (AWE). As such, there are no Part E coding implications.   

The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
acceptance and for purposes of meeting operational plan goals.  Once screening and prioritization is
complete, claims adjudication proceeds in the usual manner.  No matter the outcome of the 
screening protocol, each case must be evaluated formally for SEC inclusion and the decision 
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recorded in ECMS.  The initial screening step is only applicable to cases on the comprehensive list.
 It is not applicable to new claims submitted after the list is generated.  These claims will be 
evaluated for inclusion in the SEC class in the general course of processing.

4.  For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, worksheet and related coding.

5.  The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD, in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class, and that his or her
case is being returned to the DOL for adjudication.  A copy of the NIOSH letter to affected Norton 
Company employees is included as Attachment 3.  The CE must print out a hard copy of the 
NIOSH letter for inclusion in the case file.

Once a case file is returned from NIOSH (including cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the “NW” code entry is October 29, 2009.  However, the CE does not enter the status code until the
DEEOIC office actually receives the NIOSH-returned dose reconstruction record.

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC class, and consequently are still at NIOSH for a dose reconstruction.  These 
cases must also be evaluated for inclusion in the SEC class in accordance with the procedures in 
this Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE),
notifies the appropriate point of contact at NIOSH via e mail to return the dose reconstruction 
analysis records.  The SrCE then prints a copy of the “sent” e mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE is to enter the status code 
“NW” with a status effective date of October 29, 2009.  In addition, the CE must write a letter to 
the claimant advising that the case file has been withdrawn from NIOSH for evaluation under the 
SEC provision.

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action #16.

6.  For any cases identified as having a potential for compensability based on the new SEC class, 
the responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.  Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the EEOICPA Procedure Manual Chapter 2-600.5.  If the employee has a specified cancer, 
proceed to Action #8.  If the employee does not have a specified cancer, proceed to Action #10.

8.  If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 workdays at Norton Company in Worcester, Massachusetts between January 1, 1945 and 
December 31, 1957. If the employee does not have 250 workdays at Norton Co., the CE should 
review the file to determine if additional days in the SEC can be found by combining days from 
employment meeting the criteria for other classes in the SEC and aggregating them together to meet
the 250-workday requirement. 

NIOSH has found no documentation to describe buildings and areas where radiological materials 
were used, or to limit such use to particular locations at the Worcester site.  NIOSH has insufficient 
information to completely describe the source term, operational processes, worker movements, or 
potential for contamination spread at Norton Company; therefore, NIOSH assumes that the 
potential for exposure to radioactive materials existed in all areas of the Norton Company site in 
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Worcester, Massachusetts during the period under evaluation.  

9.  Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.

If it is determined that the case does qualify for the SEC class, the CE, through the SrCE, notifies 
the appropriate point of contact at NIOSH via e-mail, so that NIOSH can close out their file.  The 
SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents the date it 
was sent) for inclusion in the case file.

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the status effective date of the recommended decision 
to approve.

For all claims where Norton Company employment is claimed, regardless of whether the SEC 
criteria are met, the SEC site code “Norton Company” must be selected under the “SEC/SEC 
Desc” field on the claim screen. 

10.  As discussed earlier, although HHS determined that it is not feasible for NIOSH to perform 
complete dose reconstructions for this class of employees, NIOSH has indicated that partial dose 
reconstructions are possible.  Accordingly, for cases that had not been submitted to NIOSH and do 
not meet the criteria of the SEC class, the CE must refer these cases to NIOSH with a NIOSH 
Referral Summary Document (NRSD) to perform dose reconstructions.  The CE enters status code 
“NI” (Sent to NIOSH) in ECMS B.  The status effective date is the date of the Senior or 
Supervisory CE signature on the NRSD.

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCE, notifies the appropriate point of contact at NIOSH via e-mail to proceed with the dose 
reconstruction.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE enters status code “NI” (Sent 
to NIOSH) into the ECMS B, effective the date of the e-mail requesting NIOSH to proceed with 
dose reconstruction.  The e-mail should include a brief statement of why the case should proceed 
with dose reconstruction, e.g., non-specified cancer, insufficient latency period or does not meet the 
250-workday requirement.  In addition, the CE is to notify the claimant by letter that the case is 
returned to NIOSH for dose reconstruction and the reason(s) it does not qualify for the SEC class.  
The CE is to send a copy of this letter to NIOSH.  

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the “PD” (Partial Dose Reconstruction) reason code.  The status effective 
date is the date the dose reconstruction is date-stamped into the district office.  The CE should not 
delete the “NW” (NIOSH, returned without a dose reconstruction) or “NI” (Sent to NIOSH) code 
already present in ECMS.

11.  If the claim meets the SEC class employment criteria and includes both a specified cancer and a
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction that resulted in a probability of causation (PoC) of 50 
percent or greater and any secondary cancers that are metastases of a compensable cancer.  In these 
instances, the CE drafts a recommended decision to accept the claim for the specified cancer 
(provided all criteria are met) and, if necessary, concurrently prepares a NRSD to NIOSH for a dose
reconstruction for the non-specified cancer to determine eligibility for medical benefits.  The CE 
enters status code “SE” (Confirmed as SEC claim) and the “NI” (Sent to NIOSH) code into ECMS 
B.  The status effective date for the “SE” code is the date of the recommended decision to accept 
the specified cancer.  The status effective date for the “NI” code is the date of the Senior or 



Supervisory CE signature on the NRSD.

12.  If a claim has a final decision to deny based on a PoC of less than 50%, and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case will need to be reopened.  
In the exercise of the Director’s discretion of the reopening process, the Director is delegating 
limited authority to the four District Directors to sign Director’s Orders for reopening. This 
delegated authority is limited to reopenings based upon evidence that a Norton Company employee 
meets the criteria for placement into the Norton Company SEC class as defined by this Bulletin.  
This delegated authority extends to any case potentially affected by this SEC class.  However, if the 
District Director is unsure of whether the SEC is applicable to the case, the case should be referred 
to the National Office.  A sample Director’s Order is provided in Attachment 4.  The Director is 
retaining sole signature authority for all other types of reopenings not otherwise delegated.  Once a 
Director’s Order is issued, the district office is responsible for issuing a new recommended 
decision.

13. For those cases which are reopened under the authority granted in this Bulletin, the District 
Director enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status 
effective date as the effective date of this bulletin. For all reopenings per this bulletin, upon 
completing the Director’s Order to reopen the claim, the District Director enters status code “MD” 
(Claim Reopened – File Returned to DO) into ECMS B to reflect that the case has been reopened 
and is in the district office’s jurisdiction. (The “MZ” status code is not necessary). The status 
effective date of the “MD” code is the date of the Director’s Order. Please note that while the “MD”
code is generally input by National Office staff, entry of this code has been delegated to the District 
Director, just as the authority to grant reopenings has been delegated in this specific circumstance.

14. Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending Norton 
Company cases that have a recommended decision to deny.  All cases on the comprehensive list 
identified in Action # 2 that are located at a FAB office must be reviewed for possible inclusion in 
the SEC class.  If the employee worked at Norton Company during the time period specified, has a 
specified cancer, and meets the 250-workday requirement, the FAB is to reverse the district office’s 
recommended decision to deny and accept the case.  The CE or FAB staff member enters status 
code “F6” (FAB Reversed to Accept, with appropriate Reason Code) into ECMS B to reflect the 
FAB reversal with a status effective date equal to the date of the final decision to approve.  The CE 
or FAB staff person enters status code “SE” (Confirmed as SEC Claim) into ECMS B with a status 
effective date equal to the date of the final decision to approve.

For all claims where Norton Company employment is claimed, regardless of whether the SEC 
criteria are met, the SEC site code “Norton Company” must be selected under the “SEC/SEC 
Desc” field on the claim screen.  

If no action is required, FAB must follow the instructions specified in action item 16 below, to 
indicate that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the district office.  If 
FAB determines that the case cannot be approved based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see action items 7, 8 and 10) the CE or FAB staff member must
remand the case for district office action.  The CE or FAB staff member enters status code “F7” 
(FAB Remanded) with “OTH” (No DO Error – Other) as the reason code, with a status effective 
date of the date of the remand.

15.  The operational plan goal for completion of the action items in this Bulletin are as follows:  The
initial screening is to be complete for 90% of all cases on the comprehensive list within 30 days of 
the SEC class effective date.  Recommended decisions are to be issued 45 days after the initial 
screening for 70% of those cases that are identified via initial screening as likely to be included in 
the SEC class (ISL) and those for which development may be needed (ISD).  Recommended 
decisions are to be issued 60 days after the initial screening for 90% of those cases that are 
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identified via initial screening as likely to be included in the SEC class (ISL) and those for which 
development may be needed (ISD).

16.  If, after review or further development, the CE or FAB staff member determines that a case on 
the list does not require any action, the CE or FAB staff member must write a brief memo to the file
indicating that the file was reviewed and noting the reason why no additional action is necessary.  A 
case classified as not requiring any action is a case that does not meet the SEC criteria and there is 
no need to return it to NIOSH for partial dose reconstruction.

The CE must then code “NA” (No Action Necessary) and then select the appropriate reason code 
from the reason code drop down list.  The “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC and the “NA” code is restricted to ECMS B only because the SEC review 
list is derived from Part B data.  For Norton Company cases that were reviewed under this Bulletin 
and require no additional action, the reason code that must be selected is “001” (Reviewed under 
Bulletin 10-01 Norton Company SEC) and be coded into ECMS B only.  The status effective date 
of the “NA” code is the date of the memo to the file stating review is complete and the CE has 
determined there is no further action necessary.  For those instances in which further development is
necessary, the “NA-001” code is not entered initially.  The “NA-001” code is only entered when the
CE determines after development that the case does not meet the SEC criteria or there is no need to
return it to NIOSH for partial dose reconstruction.  For those cases on the DEEOIC list that were 
not withdrawn from NIOSH, the CE enters the “NA-001” code only after the CE determines that 
the case does not meet the SEC criteria.  These cases remain at NIOSH for completion of a partial 
dose reconstruction.

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-001” code in addition to the closure code. The status effective date for the “NA” coding is the 
date of the memorandum to file. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees 
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___________________________________________________________

Subject:   Lake Ontario Ordnance Works (LOOW) SEC Class

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from Lake 
Ontario Ordnance Works (LOOW) in Niagara Falls, New York to be added to the Special Exposure 
Cohort (SEC).

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
determined that it qualified for evaluation under 42 C.F.R. § 83.13.  NIOSH submitted its findings 
to the petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On 
August 28, 2009, the Board submitted recommendations to the Secretary of Health and Human 
Services (HHS) to add to the SEC a class of employees who worked at LOOW in Niagara Falls, 
New York.

On September 29, 2009, the Secretary of HHS designated the following class for addition to the 
SEC in a report to Congress:

All employees of the Department of Energy (DOE), its predecessor agencies, and 
DOE contractors and subcontractors who worked at Lake Ontario Ordnance Works 
for a number of work days aggregating at least 250 work days from January 1, 1944 
through December 31, 1953, or in combination with work days within the 
parameters established for one or more other classes of employees in the SEC.
A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  Although Congress had the authority to reject the recommendation within a 30-day 
time frame, Congress took no action.  Therefore, the SEC designation for this class became 
effective as of October 29, 2009, which was 30 days after the Secretary of HHS designated the class
for addition to the SEC in the report to Congress.  

NIOSH has concluded that it can provide a partial estimate of dose using any internal and external 
monitoring data and occupational medical dose data that may be available for an individual claim, 
(and that can be interpreted using existing NIOSH dose reconstruction processes or procedures). 
This means that for claims that do not satisfy the SEC membership criteria, a partial dose 
reconstruction is to be performed by NIOSH.   

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the September 29, 2009 letter to Congress from the 
Secretary of HHS in which Secretary Sebelius makes the designation.

Purpose: To provide procedures for processing SEC class claims for workers at LOOW in Niagara 
Falls, New York.

Applicability: All staff.

Actions:

1.  This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted.

2.  The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at LOOW during the period of the SEC class.  It includes 
pending cases, cases previously denied, and cases at NIOSH.  It also includes specified and 
non-specified cancer cases.  All cases on this comprehensive list must be reviewed by the district 
office(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC class criteria 
are satisfied.  This comprehensive list will be provided to the appropriate district offices and FAB 
under separate cover.

3.  The district offices are to use the comprehensive list as the basis for an initial screening of cases 
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associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion in the SEC.  A screening worksheet is 
included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case file.  Based upon the initial 
screening, the cases on the list will be grouped into three categories: those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  Claim status
codes have been created in ECMS to reflect each of these categories: ISL (Initial SEC Screening, 
Likely SEC) for those likely to be included in the SEC class; ISU (Initial SEC Screening, Unlikely 
SEC) for those unlikely to be included in the class; and ISD (Initial SEC Screening, Development 
Needed) for which development may be needed in order to reach a determination on SEC class 
inclusion.  A reason code corresponding to the SEC class status screening code has also been 
created, in this instance, 002 (Reviewed under 10-02, LOOW SEC).  Once the worksheet is 
completed, the claims examiner (CE) is to select the appropriate claim status code and associated 
reason code from the drop down lists in ECMS B only.  The status effective date for the ISL, ISU 
and ISD codes is to correspond with the completion date of the screening worksheet.    

The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
acceptance.  Once screening and prioritization is complete, claims adjudication proceeds in the 
usual manner.  No matter the outcome of the screening protocol, each case must be evaluated 
formally for SEC inclusion and the decision recorded in ECMS.  The initial screening step is only 
applicable to cases on the comprehensive list.  It is not applicable to new claims submitted after the 
list is generated.  These claims will be evaluated for inclusion in the SEC class in the general course
of processing.

4.  For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, complete the worksheet and enter related coding.

5.  The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class, and that his or her
case is being returned to DOL for adjudication.  A copy of the NIOSH letter to affected LOOW 
claimants is included as Attachment 3.  The CE must print out a hard copy of the NIOSH letter for 
inclusion in the case file.

Once a case file is returned from NIOSH (including cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the “NW” code entry is October 29, 2009.  However, the CE does not enter the status code until the
DEEOIC office actually receives the NIOSH-returned dose reconstruction record.  The standard 
procedure for NIOSH coding in ECMS E is to code all additional NIOSH actions only if the “NI” 
(Sent to NIOSH) status code has been entered.  Therefore, the CE enters the “NW” code into 
ECMS E with the status effective date of October 29, 2009, only if “NI” has already been entered in
ECMS E.  

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC, and consequently are still at NIOSH for a dose reconstruction.  These cases 
must also be evaluated for inclusion in the SEC class in accordance with the procedures in this 
Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE), 
notifies the appropriate point of contact at NIOSH via e mail to return the dose reconstruction 
analysis records.  The SrCE then prints a copy of the “sent” e mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE is to enter the status code 
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“NW” with a status effective date of October 29, 2009.  In addition, the CE must write a letter to 
the claimant advising that the case file has been withdrawn from NIOSH for evaluation under the 
SEC provision.

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action #16.

6. For any cases identified as having a potential for compensability based on the new SEC class, the
responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.  Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the EEOICPA Procedure Manual Chapter 2-600.5.  If the employee has a specified cancer, 
proceed to Action #8.  If the employee does not have a specified cancer, proceed to Action #10.

8.  If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 workdays at LOOW between January 1, 1944 and December 31, 1953. 

LOOW, located in Niagara Falls, NY, was used by the Manhattan Engineer District (MED) and 
subsequently the Atomic Energy Commission (AEC) for the storage of radioactive wastes. While 
some buildings and outside areas are specifically noted for the use or storage of radiological 
materials, documentation available to NIOSH does not indicate any definite boundaries between 
radiological and non-radiological areas. NIOSH had to assume that the potential for exposure to 
radioactive materials existed in all areas of LOOW during the class period. 

Additionally, NIOSH was unable to define potential radiation exposure conditions based on worker 
job descriptions, job titles and/or job assignments.  Therefore, based on the SEC designation, any 
probative evidence that the employee was employed at LOOW for at least 250 workdays during the 
SEC period is sufficient to include him or her in the SEC class. 

If the employee does not have 250 workdays at LOOW, the CE should review the file to determine 
if additional days in the SEC can be found by combining days from employment meeting the 
criteria for other classes in the SEC and aggregating them together to meet the 250-workday 
requirement. It is important to note that workers directly employed by either the MED or AEC 
during the covered time period are not eligible under Part E.

9.  Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.

If it is determined that the case does qualify for the SEC class, the CE, through the SrCE, notifies 
the appropriate point of contact at NIOSH via e-mail, so that NIOSH can close out their file.  The 
SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents the date it 
was sent) for inclusion in the case file.

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the status effective date of the recommended decision 
to approve.  If the case is a B/E case, and the basis for the Part E acceptance is the Part B SEC 
acceptance, the “SE” code must also be entered into ECMS E with a status effective date of the 
recommended decision to approve under Part E.

For all claims where LOOW employment is claimed, regardless of whether the SEC criteria are 
met, the SEC site code “Lake Ontario Ordnance Works” must be selected under the “SEC/SEC 
Desc” field on the claim screen.

10.  As discussed earlier, although NIOSH determined that it is not feasible for NIOSH to perform 
complete dose reconstructions for this class of employees, NIOSH has indicated that partial dose 
reconstructions are possible.  Accordingly, for cases that have not been submitted to NIOSH and do 
not meet the criteria of the SEC class, the CE must refer these cases to NIOSH with a NIOSH 



Referral Summary Document (NRSD) to perform dose reconstructions.  The CE enters status code 
“NI” in ECMS B.  The status effective date is the date of the Senior or Supervisory CE signature on
the NRSD. If the case is a B/E case, the “NI” code is not entered into ECMS E until 
non-radiological toxic exposure development is complete.

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCE, notifies the appropriate point of contact at NIOSH via e-mail to proceed with the dose 
reconstruction.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE enters status code “NI” into 
ECMS B, with a status effective date equal to the date of the e-mail requesting NIOSH to proceed 
with dose reconstruction.  The e mail should include a brief statement of why the case should 
proceed with dose reconstruction; e.g., non-specified cancer, insufficient latency period or does not 
meet the 250 workday requirement.  In addition, the CE is to notify the claimant by letter that the 
case is returned to NIOSH for a dose reconstruction and the reason(s) it does not qualify for the 
SEC class.  The CE is to send a copy of this letter to NIOSH.  If the case is a B/E case, and toxic 
exposure development was completed with a memorandum to the file (with a prior “NI”/”NW” 
code), the CE enters status code “NI” into ECMS E with the status effective date of the e-mail 
requesting NIOSH to proceed with dose reconstruction.  

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the reason code of “PD” (Partial Dose Reconstruction).  The status effective
date is the date the dose reconstruction report is date-stamped into the district office.  The CE 
should not delete the “NW” or “NI” codes already present in ECMS.  If the CE had previously 
entered “NI” in ECMS E, the CE also enters codes “NR” and “PD” in ECMS E.  If the case is a 
B/E case, the CE enters the Probability of Causation (PoC) into ECMS B and ECMS E (regardless 
of whether the “NI” code had previously been entered).

11.  If the claim meets the SEC employment criteria and includes both a specified cancer and a 
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction resulting in a probability of causation (PoC) of 50% or 
greater, and any secondary cancers that are metastases of a compensable cancer.  In these instances, 
the CE drafts a recommended decision to accept the claim for the specified cancer (provided all 
criteria are met) and any cancers for which there is a POC of 50% or greater.  The CE enters status 
code “SE” into ECMS B.  The status effective date for the “SE” code is the date of the 
recommended decision to accept the specified cancer.  If the case is a B/E case, and the basis for the
Part E acceptance is the Part B SEC acceptance, the “SE” code must also be entered into ECMS E 
with a status effective date of the recommended decision to approve under Part E.

Then, if necessary, the CE concurrently prepares a NRSD to NIOSH for a dose reconstruction for 
any non-specified cancer(s) to determine eligibility for medical benefits.  The CE enters status code 
“NI” into ECMS B.  The status effective date for the “NI” code is the date of the Senior or 
Supervisory CE signature on the NRSD. If the case is a B/E case, the CE enters status code “NI” in 
ECMS E only after the non-radiological toxic exposure development is complete and the CE cannot
accept causation.  In that case the CE creates a memorandum to file stating that toxic exposure 
development is complete, and enters status code “NI” in ECMS E with the date of the 
memorandum as the status code effective date.

12.  If a claim has a final decision to deny based on a PoC of less than 50% and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case will need to be reopened.
 In the exercise of the DEEOIC Director’s discretion of the reopening process, the Director is 
delegating limited authority to the four District Directors to sign Director’s Orders for reopening of 
these cases.  This delegated authority is limited to reopenings based upon evidence that a LOOW 



employee meets the criteria for placement into the SEC class as defined by this Bulletin.  This 
delegated authority extends to any case potentially affected by this SEC class.  However, if the 
District Director is unsure of whether the SEC is applicable to the case, the case should be referred 
to the National Office.  A sample Director’s Order is provided in Attachment 4.  The DEEOIC 
Director is retaining sole signature authority for all other types of reopenings not otherwise 
delegated.  Once a Director’s Order is issued, the district office is responsible for issuing a new 
recommended decision.

13.  For those cases reopened under the authority granted in this Bulletin, the District Director 
enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status effective 
date equal to the effective date of this Bulletin.  If the District Director is also reopening Part E, the 
“MN” code is also entered into EMCS E.  For all reopenings per this Bulletin, upon completing the 
Director’s Order to reopen the claim, the District Director enters status code “MD” (Claim 
Reopened – File Returned to DO) into ECMS B/E (as appropriate) to reflect that the case has been 
reopened and is in the district office’s jurisdiction.  (The “MZ” status code, receipt of Director’s 
Order in the DO or FAB, is not necessary.)  The status effective date of the “MD” code is the date 
of the Director’s Order.  Please note that while the “MD” code was generally input by National 
Office staff, entry of this code has been delegated to the District Director, just as the authority to 
grant reopenings has been delegated in this specific circumstance.

14.  Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending LOOW cases 
that have a recommended decision to deny.  All cases on the comprehensive list identified in Action
#2 that are located at a FAB office must be reviewed for possible inclusion in the SEC class.  If the 
employee worked at LOOW during the time period specified, has a specified cancer, and meets the 
250-workday requirement, the FAB is to reverse the district office’s recommended decision to deny,
and accept the case.  The CE or FAB staff member enters status code “F6” (FAB Reversed to 
Accept) with the appropriate reason code into ECMS B/E (as appropriate) to reflect the FAB 
reversal with a status effective date equal to the date of the final decision to accept.  The CE or FAB
staff member also enters status code “SE” in ECMS B/E (as appropriate) with a status effective date
equal to the date of the final decision to accept.  

For all claims where LOOW employment is claimed, regardless of whether the SEC criteria are 
met, the SEC site code “Lake Ontario Ordnance Works” must be selected under the “SEC/SEC 
Desc” field on the claim screen.

If no action is required, FAB must follow the instructions specified in Action #16, below, to indicate
that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the district office.  If 
FAB determines that the case cannot be accepted based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see Actions #7, #8 and #10), the CE or FAB staff member must
remand the case for district office action.  The CE or FAB staff member enters status code “F7” 
(FAB Remanded) with “OTH” (No DO Error – Other) as the reason code in ECMS B/E (as 
appropriate), with a status effective date equal to the date of the remand.

15.  The operational plan goal for completion of the action items in the Bulletin is as follows:  The 
initial screening is to be completed for 90% of all cases on the comprehensive list within 30 days of 
the SEC class effective date.  Within 45 days after the initial screening, recommended decisions are 
to be issued for 70% of those cases that are identified, via the initial screening, as likely to be 
included in the SEC class (ISL), and those cases for which development may be needed (ISD).  
Within 60 days after the initial screening, recommended decisions are to be issued for 90% of those 
cases that are identified, via initial screening, as likely to be included in the SEC class (ISL), and 
those cases for which development may be needed (ISD).

16.  If, after review or further development, the CE or FAB staff member determines that a case on 
the list does not require any action, the CE or FAB staff member must write a brief memo to the file
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indicating that the file was reviewed and note the reason why no additional action is necessary.  A 
case classified as not requiring any action is a case that does not meet the SEC criteria, and there is 
no need to return it to NIOSH for partial dose reconstruction.

The CE must then code “NA” (No Action Necessary) and select the appropriate reason code from 
the reason code drop down list.  Since the “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC, the “NA” code is restricted to ECMS B.  This is because the SEC review 
list is derived from Part B data.  For LOOW cases that were reviewed under this Bulletin and 
require no additional action, the reason code that must be selected is 002 (Reviewed under 10-02, 
LOOW SEC) and be coded into ECMS B only, even if the case is a B/E case.  The status effective 
date of the “NA” code is the date of the memo to the file stating the review is complete, and the CE 
has determined there is no further action necessary.  For those instances in which further 
development is necessary, the “NA-002” code is not entered initially.  The “NA-002” code is only 
entered when the CE determines after development that the case does not meet the SEC criteria or 
there is no need to return it to NIOSH for partial dose reconstruction.  For those cases on the 
DEEOIC list that were not withdrawn from NIOSH, the CE enters the “NA-002” code only after 
the CE determines that the case does not meet the SEC criteria.  These cases remain at NIOSH for 
completion of a partial dose reconstruction.

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-002” code in addition to the closure code.  The status effective date for the “NA” coding is the
date of the memorandum to file.

Disposition:  Retain until incorporated in the EEOICPA Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Attachment 4

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, Resource Centers and District Office Mail & File Sections.

10-03 Brookhaven National Laboratory SEC Class for the Period of January 1, 1947 through 
December 31, 1979

EEOICPA BULLETIN NO. 10-03

Issue Date:      January 9, 2010

___________________________________________________________

Effective Date:  January 9, 2010 

___________________________________________________________

Expiration Date: January 9, 2011

___________________________________________________________

Subject:  Brookhaven National Laboratory SEC Class for the Period of January 1, 1947 through 
December 31, 1979.
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Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from 
Brookhaven National Laboratory in Upton, New York to be added to the Special Exposure Cohort 
(SEC).

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
determined that it qualified for evaluation under 42 C.F.R. § 83.13.  NIOSH submitted its findings 
to the petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On 
November 16, 2009, the Board submitted recommendations to the Secretary of Health and Human 
Services (HHS) to add to the SEC a class of employees who worked at Brookhaven National 
Laboratory in Upton, New York.

On December 10, 2009, the Secretary of HHS designated the following class for addition to the 
SEC in a report to Congress:  

All employees of the Department of Energy, its predecessor agencies, and its 
contractors and subcontractors who worked at Brookhaven National Laboratory in 
Upton, New York, from January 1, 1947 to December 31, 1979, for a number of 
work days aggregating at least 250 work days, occurring either solely under this 
employment, or in combination with work days within the parameters established for
one or more other classes of employees in the Special Exposure Cohort. 
A copy of the Secretary’s letter to Congress recommending the designation is included at 
Attachment 1. Although Congress had the authority to reject the recommendation within a 30-day 
time frame, Congress took no action. Therefore, the SEC designation for this class became effective
as of January 9, 2010 which was 30 days after the Secretary of HHS designated the class for 
addition to the SEC in the report to Congress.  

NIOSH has concluded that it can provide a partial estimate of dose, including occupational medical 
and external dose.  NIOSH will also incorporate dose from any internal monitoring data that may be
available for an individual claim, (and that can be interpreted using existing NIOSH dose 
reconstruction processes or procedures) into appropriate partial dose reconstructions.  This means 
that for claims that do not satisfy the SEC membership criteria, a partial dose reconstruction is to be
performed by NIOSH. 

References:  Energy Employees Occupational Illness Compensation Program Act of 2000, 42 
U.S.C. § 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as 
Members of the Special Exposure Cohort Under EEOICPA; the December 10, 2009 letter to 
Congress from the Secretary of HHS in which Secretary Sebelius makes the designation. 

Purpose:  To provide procedures for processing SEC class claims for workers at Brookhaven 
National Laboratory in Upton, New York for the period of January 1, 1947 through December 31, 
1979.

Applicability:  All staff.

Actions: 

1.  This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted. 

2.  The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at Brookhaven National Laboratory during the period of 
the SEC class.  It includes pending cases, cases previously denied, and cases at NIOSH.  It also 
includes specified and non-specified cancer cases.  All cases on this comprehensive list must be 
reviewed by the district office(s) and by the Final Adjudication Branch (FAB) to determine whether 
the SEC class criteria are satisfied.  This comprehensive list will be provided to the appropriate 
district offices and FAB under separate cover. 

3.  The district offices are to use the comprehensive list as the basis for an initial screening of cases 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin10-03Attachments/Bulletin10-03Attachment1.htm


associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion in the SEC.  A screening worksheet is 
included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case file.  Based upon the initial 
screening, the cases on the list will be grouped into three categories:  those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  Claim status
codes have been created in ECMS to reflect each of these categories:  ISL (Initial SEC Screening, 
Likely SEC) for those likely to be included in the SEC class; ISU (Initial SEC Screening Unlikely 
SEC) for those unlikely to be included in the class; and ISD (Initial SEC Screening, Development 
Needed) for those which development may be needed in order to reach a determination on SEC 
class inclusion.  A reason code corresponding to the SEC class status screening code has also been 
created, in this instance, 003 (Reviewed under 10-03, Brookhaven National Laboratory SEC).  Once
the worksheet is completed, the claims examiner (CE) is to select the appropriate claim status code 
and associated reason code from the drop down lists in ECMS B only.  The status effective date for 
the ISL, ISU, and ISD codes is to correspond with the completion date of the screening worksheet.

The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
acceptance.  Once screening and prioritization is complete, claims adjudication proceeds in the 
usual manner.  No matter the outcome of the screening protocol, each case must be evaluated 
formally for SEC inclusion and the decision recorded in ECMS.  The initial screening step is only 
applicable to cases on the comprehensive list.  It is not applicable to new claims submitted after the 
list is generated.  These claims will be evaluated for inclusion in the SEC class in the general course
of processing. 

4.  For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, complete the worksheet and enter related coding. 

5.  The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD or each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class, and that his or her
case is being returned to DOL for adjudication.  A copy of the NIOSH letter to affected Brookhaven
National Laboratory claimants is included as Attachment 3.  The CE must print out a hard copy of 
the NIOSH letter for inclusion in the case file.

Once a case file is returned from NIOSH (including cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the “NW” code entry is January 9, 2010.  However, the CE does not enter the status code until the 
DEEOIC office actually receives the NIOSH-returned dose reconstruction record.  The standard 
procedure for NIOSH coding in ECMS E is to code all additional NIOSH actions only if the “NI” 
(Sent to NIOSH) status code has been entered.  Therefore, the CE enters the “NW” code into 
ECMS E with the status effective date of January 9, 2010, only if “NI” has already been entered in 
ECMS E.

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC, and consequently are still at NIOSH for a dose reconstruction.  These cases 
must also be evaluated for inclusion in the SEC class in accordance with the procedures in this 
Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCe), 
notifies the appropriate point of contact at NIOSH via    e-mail to return the dose reconstruction 
analysis records.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE is to enter the status code 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin10-03Attachments/Bulletin10-03Attachment3.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin10-03Attachments/Bulletin10-03Attachment2.htm


“NW” with a status effective date of January 9, 2010.

In addition, the CE must write a letter to the claimant advising that the case file has been withdrawn
from NIOSH for evaluation under the SEC provision. 

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action #15.

6.  For any cases identified as having a potential for compensability based on the new SEC class, 
the responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.  Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the EEOICPA Procedure Manual Chapter 2-600.5.  If the employee has a specified cancer, 
proceed to Action #8.  If the employee does not have a specified cancer, proceed to Action #10. 

8.  If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 workdays at Brookhaven National Laboratory between January 1, 1947 and December 31,
1979.  

Brookhaven National Laboratory, located in Upton, New York, was founded in 1947, and has been 
in operation since then under a contract between the U.S. Atomic Energy Commission (AEC) 
(which has now been assumed by the Department of Energy) and Associated Universities Inc. 
(AUI).  The site was formerly Camp Upton and it was used by the Army during World Wars I and 
II.  Brookhaven National Laboratory’s early research focused on advanced physics, but expanded 
into its current suite of research in the fields of medicine, biology, chemistry, physics, materials 
science, nuclear engineering, and environmental research.  

While some buildings and outside areas are specifically noted for the use or storage of radiological 
materials, documentation available to NIOSH does not indicate any definite boundaries between 
radiological and non-radiological areas.  NIOSH had to assume that the potential for exposure to 
radioactive materials existed in all areas of Brookhaven National Laboratory during the class 
period.  

Additionally, NIOSH was unable to define potential radiation exposure conditions based on worker 
job descriptions, job titles, and/or job assignments.  Therefore, based on the SEC designation, any 
probative evidence that a DOE employee or DOE subcontractor employee was employed at 
Brookhaven National Laboratory for at least 250 workdays during the SEC period is sufficient to 
include him or her in the SEC class.

If the employee does not have 250 workdays at Brookhaven National Laboratory, the CE should 
review the file to determine if additional days in the SEC can be found by combining days from 
employment meeting the criteria for other classes in the SEC and aggregating them together to meet
the 250-workday requirement.  

9.  Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.  

If it is determined that the case does qualify for the SEC class, the CE, through the SrCE, notifies 
the appropriate point of contact at NIOSH via e-mail, so that NIOSH can close out their file.  The 
SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents the date it 
was sent) for inclusion in the case file.  

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the status effective date of the recommended decision 
to approve.  If the case is a B/E case, and the basis for the Part E acceptance is the Part B SEC 
acceptance, the “SE” code must also be entered into ECMS E with a status effective date of the 
recommended decision to approve under Part E. 



For all claims where Brookhaven National Laboratory employment is claimed, regardless of 
whether the SEC criteria are met, the SEC site code “Brookhaven National Laboratory” must be 
selected under the “SEC/SEC Desc” field on the claim screen. 

10.  As discussed earlier, although NIOSH determined that it is not feasible for NIOSH to perform 
complete dose reconstructions for this class of employees, NIOSH has indicated that partial dose 
reconstructions are possible.  Accordingly, for cases that have not been submitted to NIOSH and do 
not meet the criteria of the SEC class, the CE must refer these cases to NIOSH with a NIOSH 
Referral Summary Document (NRSD) to perform dose reconstructions.  The CE enters status code 
“NI” in ECMS B.  The status effective date is the date of the Senior or Supervisory CE signature on
the NRSD.  If the case is a B/E case, the “NI” code is not entered into ECMS E until 
non-radiological toxic exposure development is complete. 

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCE, notifies the appropriate point of contact at NIOSH via e-mail to proceed with the dose 
reconstruction.   The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE enters status code “NI” into 
ECMS B, with a status effective date equal to the date of the e-mail requesting NIOSH to proceed 
with dose reconstruction.  The e-mail should include a brief statement of why the case should 
proceed with dose reconstruction; e.g., non-specified cancer, insufficient latency period or does not 
meet the 250-workday requirement.  In addition, the CE is to notify the claimant by letter that the 
case is returned to NIOSH for a dose reconstruction and the reason(s) it does not qualify for the 
SEC class.  The CE is to send a copy of this letter to NIOSH.  If the case is a B/E case, and toxic 
exposure development was completed with a memorandum to the file (with a prior “NI”/”NW” 
code), the CE enters status code “NI” into ECMS E with the status effective date of the     e-mail 
requesting NIOSH to proceed with dose reconstruction.

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the reason code of “PD” (Partial Dose Reconstruction).  The status effective
date is the date the dose reconstruction report is date-stamped into the district office.  The CE 
should not delete the “NW” or “NI” codes already present in ECMS.  If the CE had previously 
entered “NI” in ECMS E, the CE also enters codes “NR” and “PD” in ECMS E.  If the case is a 
B/E case, the CE enters the Probability of Causation (PoC) into ECMS B and ECMS E (regardless 
of whether the “NI” code had previously been entered).

11.  If the claim meets the SEC employment criteria and includes both a specified cancer and a 
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction resulting in a probability of causation (PoC) of 50% or 
greater, and any secondary cancers that are metastases of a compensable cancer.  In these instances, 
the CE drafts a recommended decision to accept the claim for the specified cancer (provided all 
criteria are met) and any cancers for which there is a PoC of 50% or greater.  The CE enters status 
code “SE” into ECMS B.  The status effective date for the “SE” code is the date of the 
recommended decision to accept the specified cancer.  If the case is a B/E case, and the basis for the
Part E acceptance is the Part B SEC acceptance, the “SE” code must also be entered into ECMS E 
with a status effective date of the recommended decision to approve under Part E.

If necessary, the CE concurrently prepares a NRSD to NIOSH for a dose reconstruction for any 
non-specified cancer(s) to determine eligibility for medical benefits. The CE enters status code 
“NI” into ECMS B.  The status effective date for the “NI” code is the date of the Senior or 
Supervisory CE signature on the NRSD.  If the case is a B/E case, the CE enters status code “NI” in
ECMS E only after the non-radiological toxic exposure development is complete and the CE cannot
accept causation.  In that case the CE creates a memorandum to file stating that toxic exposure 



development is complete, and enters status code “NI” in ECMS E with the date of the 
memorandum as the status code effective date. 

12.  If a claim has a final decision to deny based on a PoC of less than 50% and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case will be reopened.  In the 
exercise of the DEEOIC Director’s discretion of the reopening process, the Director is delegating 
limited authority to the four District Directors and the Assistant District Directors (ADDs), at the 
discretion of the DD, to sign Director’s Orders for reopening of these cases.  This delegated 
authority is limited to reopenings based upon evidence that a Brookhaven National Laboratory 
employee meets the criteria for placement into the SEC class as defined by this Bulletin.  This 
delegated authority extends to any case potentially affected by this SEC class.  However, if the 
District Director is unsure of whether the SEC is applicable to the case, the case should be referred 
to the National Office.  A sample Director’s Order is provided in Attachment 4.  The DEEOIC 
Director is retaining sole signature authority for all other types of reopenings not otherwise 
delegated.  Once a Director’s Order is issued, the district office is responsible for issuing a new 
recommended decision. 

13.  For those cases reopened under the authority granted in this Bulletin, the District Director or 
ADD enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status 
effective date equal to the effective date of this Bulletin.  If the District Director or ADD is also 
reopening Part E, the “MN” code is also entered into ECMS E.  For all reopenings per this Bulletin,
upon completing the Director’s Order to reopen the claim, the District Director or ADD enters 
status code “MD” (Claim Reopened – File Returned to DO) into ECMS B/E (as appropriate) to 
reflect that the case has been reopened and is in the district office’s jurisdiction.  (The “MZ” status 
code, receipt of Director’s Order in the DO or FAB, is not necessary.) The status effective date of 
the “MD” code is the date of the Director’s Order.  Please note that while the “MD” code was 
generally input by National Office staff, entry of this code has been delegated to the District 
Director or ADD, just as the authority to grant reopenings has been delegated in this specific 
circumstance.

14.  Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending Brookhaven 
National Laboratory cases that have a recommended decision to deny.  All cases on the 
comprehensive list identified in Action #2 that are located at a FAB office must be reviewed for 
possible inclusion in the SEC class.  If the employee worked at Brookhaven National Laboratory 
during the time period specified, has a specified cancer, and meets the 250-workday requirement, 
the FAB is to reverse the district office’s recommended decision to deny, and accept the case.  The 
CE or FAB staff member enters status code “F6” (FAB Reversed to Accept) with the appropriate 
reason code into ECMS B/E (as appropriate) to reflect the FAB reversal with a status effective date 
equal to the date of the final decision to accept.  The CE or FAB staff member also enters status 
code “SE” in ECMS B/E (as appropriate) with a status effective date equal to the date of the final 
decision to accept. 

For all claims where Brookhaven National Laboratory employment is claimed, regardless of 
whether the SEC criteria are met, the SEC site code “Brookhaven National Laboratory” must be 
selected under the “SEC/SEC Desc” field on the claim screen. 

If no action is required, FAB must follow the instructions specified in Action #15, below, to indicate
that a review of the case was completed. 

Every effort should be taken to avoid a remand of a potential SEC claim to the district office.  If 
FAB determines that the case cannot be accepted based on the new SEC designation and that 
re-referral to NIOSH is appropriate, the CE or FAB staff member must remand the case for district 
office action.  The CE or FAB staff member enters status code “F7” (FAB Remanded) with “OTH”
(No DO Error – Other) as the reason code in ECMS B/E (as appropriate), with a status effective 
date equal to the date of the remand.
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15.  If, after review or further development, the CE or FAB staff member determines that a case on 
the list does not require any action, the CE or FAB staff member must write a brief memo to the file
indicating that the file was reviewed and note the reason why no additional action is necessary.  A 
case classified as not requiring any action is a case that does not meet the SEC criteria, and there is 
no need to return it to NIOSH for partial dose reconstruction.  

The CE must then code “NA” (No Action Necessary) and select the appropriate reason code from 
the reason code drop down list.  Since the “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC, the “NA” code is restricted to ECMS B.  This is because the SEC review 
list is derived from Part B data.  For Brookhaven National Laboratory cases that were reviewed 
under this Bulletin and require no additional action, the reason code that must be selected is 003 
(Reviewed under 10-03, Brookhaven National Laboratory SEC) and be coded into ECMS B only, 
even if the case is a B/E case.  The status effective date of the “NA” code is the date of the memo to
the file stating the review is complete, and the CE has determined there is no further action 
necessary.  For those instances in which further development is necessary, the “NA-003” code is not
entered initially.  The “NA-003” code is only entered when the CE determines after development 
that the case does not meet the SEC criteria or there is no need to return it to NIOSH for partial dose
reconstruction.  For those cases on the DEEOIC list that were not withdrawn from NIOSH, the CE 
enters the “NA-003” code only after the CE determines that the case does not meet the SEC 
criteria.  These cases remain at NIOSH for completion of a partial dose reconstruction. 

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-003” code in addition to the closure code.  The status effective date for the “NA” coding is the
date of the memorandum to file.

Disposition:  Retain until incorporated in the EEOICPA Procedure Manual. 

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Attachment 4

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, Resource Centers and District Office Mail & File Sections.

10-04 Hanford SEC Class for October 1, 1943 through June 30, 1972
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Issue Date:      January 9, 2010

___________________________________________________________
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Expiration Date: January 9, 2011

___________________________________________________________

Subject:   Hanford SEC Class for October 1, 1943 through June 30, 1972
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Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the 
Hanford site in Richland, Washington to be added to the Special Exposure Cohort (SEC).

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
determined that it qualified for evaluation under 42 C.F.R. § 83.14.  NIOSH submitted its findings 
to the petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On 
November 16 , 2009, the Board submitted recommendations to the Secretary of Health and Human 
Services (HHS) to add to the SEC a class of employees who worked at the Hanford site in Richland,
Washington.

On December 10 , 2009, the Secretary of HHS designated the following class for addition to the 
SEC in a report to Congress:

All employees of the Department of Energy (DOE), its predecessor agencies, and its 
contractors and subcontractors who worked at the Hanford site in Richland, 
Washington, from October 1, 1943 through June 30, 1972, for a number of work 
days aggregating at least 250 work days, occurring either solely under this 
employment or in combination with work days within the parameters established for 
one or more other classes of employees in the Special Exposure Cohort.
A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  Although Congress had the authority to reject the recommendation within a 30-day 
time frame, Congress took no action.  Therefore, the SEC designation for this class became 
effective as of January 9, 2010, which was 30 days after the Secretary of HHS designated the class 
for addition to the SEC in the report to Congress.  

NIOSH has concluded that it can provide a partial dose estimate using any internal and external 
monitoring data and occupational medical dose data that may be available for an individual claim, 
(and that can be interpreted using existing NIOSH dose reconstruction processes or procedures). 
This means that for claims that do not satisfy the SEC membership criteria, a partial dose 
reconstruction is to be performed by NIOSH.

Two previous SEC classes pertaining to Hanford were the subjects of Bulletins 08-03 and 08-33, 
respectively.  The new Hanford class described in this bulletin effectively subsumes both prior 
classes.  Therefore, the guidance provided here replaces both of these prior Hanford SEC class 
bulletins. 

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the December 10, 2009 letter to Congress from the 
Secretary of HHS in which Secretary Sebelius makes the designation.

Purpose: To provide procedures for processing SEC class claims for workers at the Hanford Site in 
Richland, Washington.

Applicability: All staff.

Actions:

1.  This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted.

2.  The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at Hanford during the period of the SEC class.  It includes 
pending cases, cases previously denied, and cases at NIOSH.  It also includes specified and 
non-specified cancer cases.  All cases on this comprehensive list must be reviewed by the district 
office(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC class criteria 
are satisfied.  This comprehensive list will be provided to the appropriate district offices and FAB 
under separate cover.
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Additionally, the prior two Hanford classes in the SEC were limited to particular locations within 
the Hanford site, such as the 200 and 300 Areas.  Because the new class has no such limitation, 
even claims previously reviewed under Bulletins 08-03 and 08-33 for the prior Hanford classes and 
found not to be eligible based upon employment criteria, will need to be re-examined as part of the 
new class. 

3.  The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion in the SEC.  A screening worksheet is 
included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case file.  Based upon the initial 
screening, the cases on the list will be grouped into three categories: those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  Claim status
codes have been created in ECMS to reflect each of these categories: ISL (Initial SEC Screening, 
Likely SEC) for those likely to be included in the SEC class; ISU (Initial SEC Screening, Unlikely 
SEC) for those unlikely to be included in the class; and ISD (Initial SEC Screening, Development 
Needed) for which development may be needed in order to reach a determination on SEC class 
inclusion.  A reason code corresponding to the SEC class status screening code has also been 
created, in this instance, 004 (Reviewed under 10-04, Hanford SEC).  Once the worksheet is 
completed, the claims examiner (CE) is to select the appropriate claim status code and associated 
reason code from the drop down lists in ECMS B only.  The status effective date for the ISL, ISU 
and ISD codes is to correspond with the completion date of the screening worksheet.    

The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
acceptance.  Once screening and prioritization is complete, claims adjudication proceeds in the 
usual manner.  No matter the outcome of the screening protocol, each case must be evaluated 
formally for SEC inclusion and the decision recorded in ECMS.  The initial screening step is only 
applicable to cases on the comprehensive list.  It is not applicable to new claims submitted after the 
list is generated.  These claims will be evaluated for inclusion in the SEC class in the general course
of processing.

4.  For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, complete the worksheet and enter related coding.

5.  The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class, and that his or her
case is being returned to DOL for adjudication.  A copy of the NIOSH letter to affected Hanford 
claimants is included as Attachment 3.  The CE must print out a hard copy of the NIOSH letter for 
inclusion in the case file.

Once a case file is returned from NIOSH (including cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the “NW” code entry is January 9, 2010.  However, the CE does not enter the status code until the 
DEEOIC office actually receives the NIOSH-returned dose reconstruction record.  The standard 
procedure for NIOSH coding in ECMS E is to code all additional NIOSH actions only if the “NI” 
(Sent to NIOSH) status code has been entered.  Therefore, the CE enters the “NW” code into 
ECMS E with the status effective date of January 9, 2010, only if “NI” has already been entered in 
ECMS E.  

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
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inclusion in the SEC, and consequently are still at NIOSH for a dose reconstruction.  These cases 
must also be evaluated for inclusion in the SEC class in accordance with the procedures in this 
Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE), 
notifies the appropriate point of contact at NIOSH via e mail to return the dose reconstruction 
analysis records. The SrCE then prints a copy of the “sent” e mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE is to enter the status code 
“NW” with a status effective date of January 9, 2010.  In addition, the CE must write a letter to the 
claimant advising that the case file has been withdrawn from NIOSH for evaluation under the SEC 
provision.

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action #15.

6. For any cases identified as having a potential for compensability based on the new SEC class, the
responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.  Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the EEOICPA Procedure Manual Chapter 2-600.5.  If the employee has a specified cancer, 
proceed to Action #8.  If the employee does not have a specified cancer, proceed to Action #10.

8.  If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 workdays at the Hanford site between October 1, 1943 and June 30, 1972. 

The Department of Energy’s Hanford site is 600 square miles of land that has been utilized since the
days of the Manhattan Engineer District (MED) for reactor operations, plutonium finishing 
operations and numerous other activities involving nuclear material. 

In evaluating the site for potential inclusion in the SEC, NIOSH focused primarily on the operations
in the 100, 200 and 300 Areas of the Hanford site.  However, in its evaluation, NIOSH does not 
indicate any definite boundaries between radiological and non-radiological areas of the site. NIOSH
therefore had to assume that the potential for exposure to radioactive materials existed in all areas 
of the Hanford site during the class period. 

Additionally, NIOSH was unable to define potential radiation exposure conditions based on worker 
job descriptions, job titles and/or job assignments.  Therefore, based on the SEC designation, any 
probative evidence that the employee was employed at the Hanford site for at least 250 workdays 
during the SEC period is sufficient to include him or her in the SEC class.

However, in their class designation, HHS did not include those workers associated with Hanford 
whose work location was somewhere other than on the site.  For example, the 700 Area refers to the
Richland Operations Office which is a federal building in the City of Richland in which many of the
people who manage and oversee the Hanford site work.  The 1100 Area and 3000 Area are also not 
within the boundaries of the Hanford site. In addition, it should be noted that although the 400 Area,
which housed the Fast Flux Test Facility (FFTF), is within the Hanford site, the operational period 
of the FFTF occurred after the SEC class period. 

What this means in terms of placing employees in the Hanford SEC class is that for employees with
verified Hanford employment there is a presumption that the employee’s work location was the 
Hanford site. However, if there is clear evidence that the employee worked elsewhere, such as the 
700 Area, the CE develops further to ascertain whether the employee’s job required him or her to go
onto the Hanford site for 250 days or more.  In these instances, the CE uses any reasonable 
evidence, such as monitoring records, employment records, job descriptions, affidavits, etc. to 
establish that such an employee would have spent a total of 250 workdays on the Hanford site 
during the period of the SEC class (or in combination with workdays within the parameters 
established for one or more other classes of employees in the SEC). 

Once 250 days of Hanford site employment during the class period are established, the CE or 



hearing representative can accept that the employment component of the SEC class is satisfied. In 
these cases, the CE proceeds to Action #9. 

If the employee does not have 250 workdays at the Hanford site, the CE must review the file to 
determine if additional days in the SEC can be found by combining days from employment meeting
the criteria for other classes in the SEC and aggregating them together to meet the 250-workday 
requirement.  If the 250 workday requirement is not satisfied, the CE proceeds to #10. 

9.  Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.

If it is determined that the case does qualify for the SEC class, the CE, through the SrCE, notifies 
the appropriate point of contact at NIOSH via e-mail, so that NIOSH can close out their file.  The 
SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents the date it 
was sent) for inclusion in the case file.

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the status effective date of the recommended decision 
to approve.  If the case is a B/E case, and the basis for the Part E acceptance is the Part B SEC 
acceptance, the “SE” code must also be entered into ECMS E with a status effective date of the 
recommended decision to approve under Part E.

For all claims where Hanford employment is claimed, regardless of whether the SEC criteria are 
met, the SEC site code “Hanford” must be selected under the “SEC/SEC Desc” field on the claim 
screen.

10.  Although NIOSH determined that it is not feasible for NIOSH to perform complete dose 
reconstructions for this class of employees, NIOSH has indicated that partial dose reconstructions 
are possible. Accordingly, for cases that have not been submitted to NIOSH and do not meet the 
criteria of the SEC class, the CE must refer these cases to NIOSH with a NIOSH Referral Summary
Document (NRSD) to perform dose reconstructions.  The CE enters status code “NI” in ECMS B.
 The status effective date is the date of the Senior or Supervisory CE signature on the NRSD. If the 
case is a B/E case, the “NI” code is not entered into ECMS E until non-radiological toxic exposure 
development is complete.

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCE, notifies the appropriate point of contact at NIOSH via e-mail to proceed with the dose 
reconstruction.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE enters status code “NI” into 
ECMS B, with a status effective date equal to the date of the e-mail requesting NIOSH to proceed 
with dose reconstruction.  The e mail should include a brief statement of why the case should 
proceed with dose reconstruction; e.g., non-specified cancer, insufficient latency period or does not 
meet the 250 workday requirement.  In addition, the CE is to notify the claimant by letter that the 
case is returned to NIOSH for a dose reconstruction and the reason(s) it does not qualify for the 
SEC class.  The CE is to send a copy of this letter to NIOSH.  If the case is a B/E case, and toxic 
exposure development was completed with a memorandum to the file (with a prior “NI”/”NW” 
code), the CE enters status code “NI” into ECMS E with the status effective date of the e-mail 
requesting NIOSH to proceed with dose reconstruction.

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the reason code of “PD” (Partial Dose Reconstruction).  The status effective
date is the date the dose reconstruction report is date-stamped into the district office.  The CE 
should not delete the “NW” or “NI” codes already present in ECMS.  If the CE had previously 



entered “NI” in ECMS E, the CE also enters codes “NR” and “PD” in ECMS E.  If the case is a 
B/E case, the CE enters the Probability of Causation (PoC) into ECMS B and ECMS E (regardless 
of whether the “NI” code had previously been entered).

11.  If the claim meets the SEC employment criteria and includes both a specified cancer and a 
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction resulting in a probability of causation (PoC) of 50% or 
greater, and any secondary cancers that are metastases of a compensable cancer.  In these instances, 
the CE drafts a recommended decision to accept the claim for the specified cancer (provided all 
criteria are met) and any cancers for which there is a POC of 50% or greater.  The CE enters status 
code “SE” into ECMS B.  The status effective date for the “SE” code is the date of the 
recommended decision to accept the specified cancer.  If the case is a B/E case, and the basis for the
Part E acceptance is the Part B SEC acceptance, the “SE” code must also be entered into ECMS E 
with a status effective date of the recommended decision to approve under Part E.

If necessary, the CE concurrently prepares a NRSD to NIOSH for a dose reconstruction for any 
non-specified cancer(s) to determine eligibility for medical benefits.  The CE enters status code 
“NI” into ECMS B.  The status effective date for the “NI” code is the date of the Senior or 
Supervisory CE signature on the NRSD. If the case is a B/E case, the CE enters status code “NI” in 
ECMS E only after the non-radiological toxic exposure development is complete and the CE cannot
accept causation.  In that case the CE creates a memorandum to file stating that toxic exposure 
development is complete, and enters status code “NI” in ECMS E with the date of the 
memorandum as the status effective date.

12.  If a claim has a final decision to deny based on a PoC of less than 50% and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case is reopened.  In the 
exercise of the DEEOIC Director’s discretion of the reopening process, the Director is delegating 
limited authority to the four District Directors and the Assistant District Directors (ADDs), at the 
discretion of the DD, to sign Director’s Orders for reopening of these cases. This delegated 
authority is limited to reopenings based upon evidence that a Hanford employee meets the criteria 
for placement into the SEC class as defined by this Bulletin.  This delegated authority extends to 
any case potentially affected by this SEC class.  However, if the District Director is unsure of 
whether the SEC is applicable to the case, the case should be referred to the National Office.  A 
sample Director’s Order is provided in Attachment 4.  The DEEOIC Director is retaining sole 
signature authority for all other types of reopenings not otherwise delegated.  Once a Director’s 
Order is issued, the district office is responsible for issuing a new recommended decision.

13.  For those cases reopened under the authority granted in this Bulletin, the District Director or 
ADD enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status 
effective date equal to the effective date of this Bulletin.  If the District Director or ADD is also 
reopening Part E, the “MN” code is also entered into EMCS E.  For all reopenings per this Bulletin,
upon completing the Director’s Order to reopen the claim, the District Director or ADD enters 
status code “MD” (Claim Reopened – File Returned to DO) into ECMS B/E (as appropriate) to 
reflect that the case has been reopened and is in the district office’s jurisdiction.  (The “MZ” status 
code, receipt of Director’s Order in the DO or FAB, is not necessary.)  The status effective date of 
the “MD” code is the date of the Director’s Order.  Please note that while the “MD” code is 
generally input by National Office staff, entry of this code has been delegated to the District 
Director or ADD, just as the authority to grant reopenings has been delegated in this specific 
circumstance.

14.  Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending Hanford cases 
that have a recommended decision to deny.  All cases on the comprehensive list identified in Action
#2 that are located at a FAB office must be reviewed for possible inclusion in the SEC class.  If the 
employee worked at Hanford during the time period specified, has a specified cancer, and meets the
250-workday requirement, the FAB is to reverse the district office’s recommended decision to deny,
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and accept the case.  The CE or FAB staff member enters status code “F6” (FAB Reversed to 
Accept) with the appropriate reason code into ECMS B/E (as appropriate) to reflect the FAB 
reversal with a status effective date equal to the date of the final decision to accept.  The CE or FAB
staff member also enters status code “SE” in ECMS B/E (as appropriate) with a status effective date
equal to the date of the final decision to accept.  

For all claims where Hanford employment is claimed, regardless of whether the SEC criteria are 
met, the SEC site code “Hanford” must be selected under the “SEC/SEC Desc” field on the claim 
screen.

If no action is required, FAB must follow the instructions specified in Action #15, below, to indicate
that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the district office.  If 
FAB determines that the case cannot be accepted based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see Action #10), the CE or FAB staff member remands the case
for district office action.  The CE or FAB staff member enters status code “F7” (FAB Remanded) 
with “OTH” (No DO Error – Other) as the reason code in ECMS B/E (as appropriate), with a status
effective date equal to the date of the remand.

15.  If, after review or further development, the CE or FAB staff member determines that a case on 
the list does not require any action, the CE or FAB staff member must write a brief memo to the file
indicating that the file was reviewed and note the reason why no additional action is necessary.  A 
case classified as not requiring any action is a case that does not meet the SEC criteria, and there is 
no need to return it to NIOSH for partial dose reconstruction.

The CE must then code “NA” (No Action Necessary) and select the appropriate reason code from 
the reason code drop down list.  Since the “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC, the “NA” code is restricted to ECMS B.  This is because the SEC review 
list is derived from Part B data.  For Hanford cases that were reviewed under this Bulletin and 
require no additional action, the reason code that must be selected is 004 (Reviewed under 10-04, 
Hanford SEC class) and be coded into ECMS B only, even if the case is a B/E case.  The status 
effective date of the “NA” code is the date of the memo to the file stating the review is complete, 
and the CE has determined there is no further action necessary.  For those instances in which further
development is necessary, the “NA-004” code is not entered initially.  The “NA-004” code is only 
entered when the CE determines after development that the case does not meet the SEC criteria or 
there is no need to return it to NIOSH for partial dose reconstruction. For those cases on the 
DEEOIC list that were not withdrawn from NIOSH, the CE enters the “NA-004” code only after 
the CE determines that the case does not meet the SEC criteria. These cases remain at NIOSH for 
completion of a partial dose reconstruction.

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-004” code in addition to the closure code.  The status effective date for the “NA” coding is the
date of the memorandum to file.

Disposition:  Retain until incorporated in the EEOICPA Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Attachment 4

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin10-04Attachments/Bulletin10-04Attachment4.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin10-04Attachments/Bulletin10-04Attachment3.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin10-04Attachments/Bulletin10-04Attachment2.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin10-04Attachments/Bulletin10-04Attachment1.htm


Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, Resource Centers and District Office Mail & File Sections.

10-05 Metals and Controls SEC Class for the period January 1, 1952 through December 31, 
1967

EEOICPA BULLETIN NO. 10-05

Issue Date:        January 9, 2010

___________________________________________________________

Effective Date:    January 9, 2010

___________________________________________________________

Expiration Date:   January 9, 2011

___________________________________________________________

Subject:   Metals and Controls SEC Class for the period January 1, 1952 through December 31, 
1967 

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from Metals 
and Controls Corporation in Attleboro, Massachusetts to be added to the Special Exposure Cohort 
(SEC).

The decision to initiate this petition occurred after the National Institute for Occupational Safety 
and Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.14.  
NIOSH submitted its findings to the petitioners and the Advisory Board on Radiation and Worker 
Health (“the Board”).  On November 16, 2009, the Board submitted recommendations to the 
Secretary of Health and Human Services (HHS) to add to the SEC a class of employees who 
worked at Metals and Controls Corporation in Attleboro, Massachusetts.

On December 10 , 2009 the Secretary of HHS designated the following class for addition to the 
SEC in a report to Congress.

All Atomic Weapons Employees who worked at Metals and Controls Corp. in 
Attleboro, MA, from January 1, 1952 to December 31, 1967, for a number of work 
days aggregating at least 250 work days, occurring either solely under this 
employment, or in combination with work days within the parameters established for
one or more other classes of employees included in the Special Exposure Cohort. 

A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  Although Congress had the authority to reject the recommendation within a 30-day 
time frame, Congress took no action.  Therefore, the SEC designation for this class became 
effective as of January 9, 2010, which was 30 days after the Secretary of HHS designated the class 
for addition to the SEC in the report to Congress.

While a new SEC class has been added for employees at Metals & Controls, NIOSH intends to use 
any available internal and external monitoring data that may become available for an individual 
claim (and that can be interpreted using existing NIOSH dose reconstruction processes or 
procedures).  This means that for claims that do not satisfy the SEC membership criteria, a partial 
dose reconstruction is to be performed by NIOSH.

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
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the Special Exposure Cohort Under EEOICPA; the December 10, 2009 letter to Congress from the 
Secretary of HHS in which Secretary Sebelius makes the designation.

Purpose: To provide procedures for processing SEC claims for workers at Metals and Controls 
Corporation in Attleboro, Massachusetts.

Applicability: All staff.

Actions:

1.  This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted.

2.  The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at Metals and Controls Corp. during the period of the SEC 
class.  It includes pending cases, cases previously denied, and cases at NIOSH.  It also includes 
specified and non-specified cancer cases.  All cases on this comprehensive list must be reviewed by 
the district office(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC 
class criteria are satisfied.  This comprehensive list will be provided to the appropriate district 
offices and FAB under separate cover.

3.  The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion into the SEC.  A screening worksheet is 
included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case file.  Based upon the initial 
screening, the cases on the list will be grouped into three categories: those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  Claim status
codes have been created in ECMS to reflect each of these categories: ISL (Initial SEC Screening, 
Likely SEC) for those likely to be included in the SEC class; ISU (Initial SEC Screening, Unlikely 
SEC) for those unlikely to be included in the class; and ISD (Initial SEC Screening, Development 
Needed), for which development may be needed in order to reach a determination on SEC class 
inclusion.  A reason code corresponding to the SEC class status screening code has also been 
created, in this instance, 005 (Reviewed under Bulletin 10-05, Metals and Controls Corp. SEC). 
Once the worksheet is completed, the claims examiner (CE) is to select the appropriate claim status 
code and associated reason code from the drop down lists in ECMS B only.  The status effective 
date for the ISL, ISU and ISD codes is to correspond with the completion date of the screening 
worksheet. Metals and Controls Corporation is an Atomic Weapons Employer (AWE). As such, 
there are no Part E coding implications.   

The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
acceptance and for purposes of meeting operational plan goals.  Once screening and prioritization is
complete, claims adjudication proceeds in the usual manner.  No matter the outcome of the 
screening protocol, each case must be evaluated formally for SEC inclusion and the decision 
recorded in ECMS.  The initial screening step is only applicable to cases on the comprehensive list.
 It is not applicable to new claims submitted after the list is generated.  These claims will be 
evaluated for inclusion in the SEC class in the general course of processing.

4.  For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, worksheet and related coding.

5.  The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD, in the Correspondence Folder, should be a copy of the 
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NIOSH letter sent to each claimant informing the claimant of the new SEC class, and that his or her
case is being returned to the DOL for adjudication.  A copy of the NIOSH letter to affected Metals 
and Controls Corporation employees is included as Attachment 3.  The CE must print out a hard 
copy of the NIOSH letter for inclusion in the case file.

Once a case file is returned from NIOSH (including cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the “NW” code entry is January 9, 2010.  However, the CE does not enter the status code until the 
DEEOIC office actually receives the NIOSH-returned dose reconstruction record.

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC class, and consequently are still at NIOSH for a dose reconstruction.  These 
cases must also be evaluated for inclusion in the SEC class in accordance with the procedures in 
this Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE),
notifies the appropriate point of contact at NIOSH via e mail to return the dose reconstruction 
analysis records.  The SrCE then prints a copy of the “sent” e mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE is to enter the status code 
“NW” with a status effective date of January 9, 2010.  In addition, the CE must write a letter to the 
claimant advising that the case file has been withdrawn from NIOSH for evaluation under the SEC 
provision.

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action Item #15.

6.  For any cases identified as having a potential for compensability based on the new SEC class, 
the responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.  Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the EEOICPA Procedure Manual Chapter 2-600.5.  If the employee has a specified cancer, 
proceed to Action #8.  If the employee does not have a specified cancer, proceed to Action #10.

8.  If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 workdays at Metals and Controls Corp. in Attleboro, Massachusetts between January 1, 
1952 and December 31, 1967. If the employee does not have 250 workdays at Metals and Controls 
Corp., the CE must review the file to determine if additional days in the SEC can be found by 
combining days from employment meeting the criteria for other classes in the SEC and aggregating 
them together to meet the 250-workday requirement. If the 250 workday requirement is not 
satisfied, the CE proceeds to #10. 

NIOSH has found no documentation to describe buildings and areas where radiological materials 
were used, or to limit such use to particular locations at the Attleboro site.  There is also insufficient
information to completely describe the source term, operational processes, worker movements, or 
potential for contamination spread at Metals and Controls Corporation; therefore, NIOSH assumes 
that the potential for exposure to radioactive materials existed in all areas of the Metals and 
Controls Corporate site. This means that, for the purpose of claims adjudication, employment at any
location within the Metals and Controls Corp. Attleboro site, qualifies for SEC consideration.  

9.  Once the CE has determined that the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.

If it is determined that the case does qualify for the SEC class, the CE, through the SrCE, notifies 
the appropriate point of contact at NIOSH via e-mail, so that NIOSH can close out their file.  The 
SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents the date it 
was sent) for inclusion in the case file.
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ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the date of the recommended decision to approve.

For all claims where Metals and Controls Corporation employment is claimed, regardless of 
whether the SEC criteria are met, the SEC site code “Metals and Controls Corp.” must be selected 
under the “SEC/SEC Desc” field on the claim screen. 

10.  Although HHS determined that it is not feasible for NIOSH to perform complete dose 
reconstructions for this class of employees, NIOSH has indicated that partial dose reconstructions 
are possible.  Accordingly, for cases that do not meet the criteria of the SEC class, the CE must refer
these cases to NIOSH with a NIOSH Referral Summary Document (NRSD) to perform dose 
reconstructions.  The CE enters status code “NI” (Sent to NIOSH) in ECMS B.  The status effective
date is the date of the Senior or Supervisory CE signature on the NRSD.

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCE, notifies the appropriate point of contact at NIOSH via e-mail to proceed with the dose 
reconstruction.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE enters status code “NI” (Sent 
to NIOSH) into the ECMS B, effective the date of the e-mail requesting NIOSH to proceed with 
dose reconstruction.  The e-mail should include a brief statement of why the case should proceed 
with dose reconstruction, e.g., non-specified cancer, insufficient latency period or does not meet the 
250-workday requirement.  In addition, the CE is to notify the claimant by letter that the case is 
returned to NIOSH for dose reconstruction and the reason(s) it does not qualify for the SEC class.  
The CE is to send a copy of this letter to NIOSH.  

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the “PD” (Partial Dose Reconstruction) reason code.  The status effective 
date is the date the dose reconstruction is date-stamped into the district office.  The CE should not 
delete the “NW” (NIOSH, returned without a dose reconstruction) or “NI” (Sent to NIOSH) code 
already present in ECMS.

11.  If the claim meets the SEC class employment criteria and includes both a specified cancer and a
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction that resulted in a probability of causation (PoC) of 50 
percent or greater, and any secondary cancers that are metastases of a compensable cancer.  In these 
instances, the CE drafts a recommended decision to accept the claim for the specified cancer 
(provided all criteria are met) and, if necessary, concurrently prepares a NRSD to NIOSH for a dose
reconstruction for the non-specified cancer to determine eligibility for medical benefits.  The CE 
enters status code “SE” (Confirmed as SEC claim) and the “NI” (Sent to NIOSH) code into ECMS 
B.  The status effective date for the “SE” code is the date of the recommended decision to accept 
the specified cancer.  The status effective date for the “NI” code is the date of the Senior or 
Supervisory CE signature on the NRSD.

12.  If a claim has a final decision to deny based on a PoC of less than 50%, and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case is reopened.  In the 
exercise of the Director’s discretion of the reopening process, the Director is delegating limited 
authority to the four District Directors and Assistant District Directors (ADD), at the discretion of 
the District Director, to sign Director’s Orders for reopening. This delegated authority is limited to 
reopenings based upon evidence that a Metals and Controls Corp. employee meets the criteria for 
placement into the Metals and Controls Corp. SEC class as defined by this Bulletin.  This delegated 
authority extends to any case potentially affected by this SEC class.  However, if the District 
Director or ADD is unsure of whether the SEC is applicable to the case, the case should be referred 
to the National Office.  A sample Director’s Order is provided in Attachment 4.  The Director is 
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retaining sole signature authority for all other types of reopenings not otherwise delegated.  Once a 
Director’s Order is issued, the district office is responsible for issuing a new recommended 
decision.

13. For those cases which are reopened under authority granted in this Bulletin, the District Director
or ADD enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status 
effective date as the effective date of this bulletin. For all reopenings per this bulletin, upon 
completing the Director’s Order to reopen the claim, the District Director or ADD enters status code
“MD” (Claim Reopened – File Returned to DO) into ECMS B to reflect that the case has been 
reopened and is in the district office’s jurisdiction. (The “MZ” status code is not necessary). The 
status effective date of the “MD” code is the date of the Director’s Order. Please note that while the 
“MD” code is generally input by National Office staff, entry of this code has been delegated to the 
District Director and ADD, just as the authority to grant reopenings has been delegated in this 
specific circumstance.

14. Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending Metals and 
Controls Corp. cases that have a recommended decision to deny.  All cases on the comprehensive 
list identified in Action Item #2 that are located at a FAB office must be reviewed for possible 
inclusion in the SEC class.  If the employee worked at Metals and Controls Corp. during the time 
period specified, has a specified cancer, and meets the 250-workday requirement, the FAB is to 
reverse the district office’s recommended decision to deny and accept the case.  The CE or FAB 
staff member enters status code “F6” (FAB Reversed to Accept, with appropriate Reason Code) 
into ECMS B to reflect the FAB reversal with a status effective date equal to the date of the final 
decision to approve.  The CE or FAB staff person enters status code “SE” (Confirmed as SEC 
Claim) into ECMS B with a status effective date equal to the date of the final decision to approve.

For all claims where Metals and Controls Corporation employment is claimed, regardless of 
whether the SEC criteria are met, the SEC site code “Metals and Controls” must be selected under 
the “SEC/SEC Desc” field on the claim screen.  

If no action is required, FAB must follow the instructions specified in Action Item #15 below, to 
indicate that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the district office.  If 
FAB determines that the case cannot be approved based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see Action Item #10) the CE or FAB staff member remands the
case for district office action.  The CE or FAB staff member enters status code “F7” (FAB 
Remanded) with “OTH” (No DO Error – Other) as the reason code, with a status effective date of 
the date of the remand.

15.  If after review or further development, the CE or FAB staff member determines that a case on 
the list does not require any action, the CE or FAB staff member must write a brief memo to the file
indicating that the file was reviewed and noting the reason why no additional action is necessary.  A 
case classified as not requiring any action is a case that does not meet the SEC criteria and there is 
no need to return it to NIOSH for partial dose reconstruction.

The CE must code “NA” (No Action Necessary) and then select the appropriate reason code from 
the reason code drop down list.  The “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC and the “NA” code is restricted to ECMS B only because the SEC review 
list is derived from Part B data.  For Metals and Controls Corporation cases that were reviewed 
under this Bulletin and require no additional action, the reason code that must be selected is “005” 
(Reviewed under Bulletin 10-05 Metals and Controls SEC) and be coded into ECMS B only.  The 
status effective date of the “NA” code is the date of the memo to the file stating review is complete 
and the CE has determined there is no further action necessary.  For those instances in which further
development is necessary, the “NA-005” code is not entered initially.  The “NA-005” code is only 
entered when the CE determines after development that the case does not meet the SEC criteria or 



there is no need to return it to NIOSH for partial dose reconstruction.  For those cases on the 
DEEOIC list that were not withdrawn from NIOSH, the CE enters the “NA-005” code only after 
the CE determines that the case does not meet the SEC criteria.  These cases remain at NIOSH for 
completion of a partial dose reconstruction.

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-005” code in addition to the closure code. The status effective date for the “NA” coding is the 
date of the memorandum to file. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees 
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Hearing Representatives, Resource Centers and District Office Mail & File Sections 

10-06 Piqua Organic Moderated Reactor (POMR) site SEC Class for the period from May 2, 
1966 through February 28, 1969

EEOICPA BULLETIN NO.10-06

Issue Date:      January 9, 2010

___________________________________________________________

Effective Date:  January 9, 2010

___________________________________________________________

Expiration Date: January 9, 2011

___________________________________________________________

Subject:   Piqua Organic Moderated Reactor (POMR) site SEC Class for the period from May 2, 
1966 through February 28, 1969.

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the Piqua 
Organic Moderated Reactor (POMR) site, in Piqua, Ohio, to be added to the Special Exposure 
Cohort (SEC).

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
determined that it qualified for evaluation under 42 C.F.R. § 83.13.  NIOSH submitted its findings 
to the petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On 
November 16, 2009, the Board submitted recommendations to the Secretary of Health and Human 
Services (HHS) to add to the SEC a class of employees who worked at the POMR site in Piqua, 
Ohio.

On December 10 , 2009, the Secretary of HHS designated the following class for addition to the 
SEC in a report to Congress.
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All employees of the Department of Energy, its predecessor agencies, and its 
contractors and subcontractors who worked at the Piqua Organic Moderated Reactor 
site during the covered period from May 2, 1966 through February 28, 1969, for a 
number of work days aggregating at least 250 work days, occurring either solely 
under this employment or in combination with work days within the parameters 
established for one or more other classes of employees in the SEC.
A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  Although Congress had the authority to reject the recommendation within a 30-day 
time frame, Congress took no action.  Therefore, the SEC designation for this class became 
effective as of January 9, 2010, which was 30 days after the Secretary of HHS designated the class 
for addition to the SEC in the report to Congress.  

NIOSH has established that it can provide a partial estimate of dose using any internal monitoring 
data that may be available for an individual claim (and that can be interpreted using existing 
NIOSH dose reconstruction processes or procedures). Additionally, NIOSH can estimate 
occupational medical dose and may also be able to estimate external doses from photons and beta 
exposure in some cases.  This means that for claims that do not satisfy the SEC membership 
criteria, a partial dose reconstruction is to be performed by NIOSH.   

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the December 10, 2009 letter to Congress from the 
Secretary of HHS in which Secretary Sebelius makes the designation.

Purpose: To provide procedures for processing SEC class claims for workers at the POMR site in 
Piqua, Ohio from May 2, 1966 through February 28, 1969.

Applicability: All staff.

Actions:

1.  This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted.

2.  The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at the POMR site during the period of the SEC class.  It 
includes pending cases, cases previously denied, and cases at NIOSH.  It also includes specified and
non-specified cancer cases.  All cases on this comprehensive list must be reviewed by the district 
office(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC class criteria 
are satisfied.  This comprehensive list will be provided to the appropriate district offices and FAB 
under separate cover.

3.  The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion into the SEC.  A screening worksheet is 
included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case file.  Based upon the initial 
screening, the cases on the list will be grouped into three categories: those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  Claim status
codes have been created in ECMS to reflect each of these categories: ISL (Initial SEC Screening, 
Likely SEC) for those likely to be included in the SEC class; ISU (Initial SEC Screening, Unlikely 
SEC) for those unlikely to be included in the class; and ISD (Initial SEC Screening, Development 
Needed) for which development may be needed in order to reach a determination on SEC class 
inclusion.  A reason code corresponding to the SEC class status screening code has also been 
created, in this instance, 006 (Reviewed under 10-06, Piqua Organic Moderated Reactor site SEC).  
Once the worksheet is completed, the Claims Examiner (CE) is to select the appropriate claim 
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status code and associated reason code from the drop down lists in ECMS B only.  The status 
effective date for the ISL, ISU and ISD codes is to correspond with the completion date of the 
screening worksheet.    

The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
acceptance.  Once screening and prioritization is complete, claims adjudication proceeds in the 
usual manner.  No matter the outcome of the screening protocol, each case must be evaluated 
formally for SEC inclusion and the decision recorded in ECMS.  The initial screening step is only 
applicable to cases on the comprehensive list.  It is not applicable to new claims submitted after the 
list is generated.  These claims will be evaluated for inclusion in the SEC class in the general course
of processing.

4.  For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, complete the worksheet and enter related coding.

5.  The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class, and that his or her
case is being returned to DOL for adjudication.  A copy of the NIOSH letter to affected POMR 
claimants is included as Attachment 3.  The CE must print out a hard copy of the NIOSH letter for 
inclusion in the case file.

Once a case file is returned from NIOSH (including cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the “NW” code entry is January 9, 2010.  However, the CE does not enter the status code until the 
DEEOIC office actually receives the NIOSH-returned dose reconstruction record.  The standard 
procedure for NIOSH coding in ECMS E is to code all additional NIOSH actions only if the “NI” 
(Sent to NIOSH) status code has been entered.  Therefore, the CE enters the “NW” code into 
ECMS E with the status effective date of January 9, 2010, only if “NI” has already been entered in 
ECMS E.  

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC, and consequently are still at NIOSH for a dose reconstruction.  These cases 
must also be evaluated for inclusion in the SEC class in accordance with the procedures in this 
Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE), 
notifies the appropriate point of contact at NIOSH via e mail to return the dose reconstruction 
analysis records.  The SrCE then prints a copy of the “sent” e mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE is to enter the status code 
“NW” with a status effective date of January 9, 2010.  In addition, the CE must write a letter to the 
claimant advising that the case file has been withdrawn from NIOSH for evaluation under the SEC 
provision.

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action #15.

6. For any cases identified as having a potential for compensability based on the new SEC class, the
responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.  Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the EEOICPA Procedure Manual Chapter 2-600.5.  If the employee has a specified cancer, 
proceed to Action #8.  If the employee does not have a specified cancer, proceed to Action #10.
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8.  If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 workdays at the POMR site between May 2, 1966 and February 28, 1969.  

The POMR site, located in Piqua, Ohio, was operated as a demonstration reactor under contract to 
the Atomic Energy Commission (AEC) from 1963 to 1966. The facility contained a 45.5-megawatt 
(thermal) organically cooled and moderated reactor designed and initially operated by Atomics 
International (AI) and then operated by the City of Piqua, with continued assistance from AI. The 
AEC dismantled and decommissioned the reactor between 1967 and 1969, utilizing personnel from 
both the City of Piqua and AI. The reactor fuel coolant and most of the radioactive materials were 
removed from the site.

The POMR operational period was from January 1, 1963 through May 1, 1966, and the 
post-operational period from May 2, 1966 through February 28, 1969. It is the post-operational 
period that comprises the SEC class. AEC oversight of POMR operations were conducted through 
the Idaho National Laboratory (INL), which in turn reported to the Chicago Operations Office.  
Accordingly some records pertaining to those who worked on POMR operations are located with 
the INL and the Chicago Operations Office and these can be utilized to assist in placing employees 
at the POMR. All personnel of the City of Piqua employed at the POMR during the period of May 
2, 1966 through February 28, 1969 are to be considered DOE contractors. For the purpose of claim 
adjudication, any DOE employee or DOE contractor or subcontractor employed at the POMR 
during the period of May 2, 1966 through February 28, 1969 can be considered for SEC inclusion.

If the employee does not have 250 workdays at the POMR site, the CE should review the file to 
determine if additional days in the SEC can be found by combining days from employment meeting
the criteria for other classes in the SEC and aggregating them together to meet the 250 workday 
requirement. 

9.  Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.

If it is determined that the case does qualify for the SEC class, the CE, through the SrCE, notifies 
the appropriate point of contact at NIOSH via e-mail, so that NIOSH can close out their file.  The 
SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents the date it 
was sent) for inclusion in the case file.

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the status effective date of the recommended decision 
to approve.  If the case is a B/E case, and the basis for the Part E acceptance is the Part B SEC 
acceptance, the “SE” code must also be entered into ECMS E with a status effective date of the 
recommended decision to approve under Part E.

For all claims where POMR employment is claimed, regardless of whether the SEC criteria are met,
the SEC site code “Piqua Organic Moderated Reactor” must be selected under the “SEC/SEC 
Desc” field on the claim screen.

10.  Although HHS determined that it is not feasible for NIOSH to perform complete dose 
reconstructions for this class of employees, NIOSH has indicated that partial dose reconstructions 
are possible.  Accordingly, for cases that have not been submitted to NIOSH and do not meet the 
criteria of the SEC class, the CE must refer these cases to NIOSH with a NIOSH Referral Summary
Document (NRSD) to perform dose reconstructions.  The CE enters status code “NI” in ECMS B.
 The status effective date is the date of the Senior or Supervisory CE signature on the NRSD. If the 
case is a B/E case, the “NI” code is not entered into ECMS E until non-radiological toxic exposure 
development is complete.

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 



required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCE, notifies the appropriate point of contact at NIOSH via e-mail to proceed with the dose 
reconstruction.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE enters status code “NI” into 
ECMS B, with a status effective date equal to the date of the e-mail requesting NIOSH to proceed 
with dose reconstruction.  The e mail should include a brief statement of why the case should 
proceed with dose reconstruction; e.g., non-specified cancer, insufficient latency period or does not 
meet the 250 workday requirement.  In addition, the CE is to notify the claimant by letter that the 
case is returned to NIOSH for a dose reconstruction and the reason(s) it does not qualify for the 
SEC class.  The CE is to send a copy of this letter to NIOSH.  If the case is a B/E case, and toxic 
exposure development was completed with a memorandum to the file (with a prior “NI”/”NW” 
code), the CE enters status code “NI” into ECMS E with the status effective date of the e-mail 
requesting NIOSH to proceed with dose reconstruction.  

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the reason code of “PD” (Partial Dose Reconstruction).  The status effective
date is the date the dose reconstruction report is date-stamped into the district office.  The CE 
should not delete the “NW” or “NI” codes already present in ECMS.  If the CE had previously 
entered “NI” in ECMS E, the CE also enters codes “NR” and “PD” in ECMS E.  If the case is a 
B/E case, the CE enters the Probability of Causation (PoC) into ECMS B and ECMS E (regardless 
of whether the “NI” code had previously been entered).

11.  If the claim meets the SEC employment criteria and includes both a specified cancer and a 
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction resulting in a probability of causation (PoC) of 50% or 
greater, and any secondary cancers that are metastases of a compensable cancer.  In these instances, 
the CE drafts a recommended decision to accept the claim for the specified cancer (provided all 
criteria are met) and any cancers for which there is a POC of 50% or greater.  The CE enters status 
code “SE” into ECMS B.  The status effective date for the “SE” code is the date of the 
recommended decision to accept the specified cancer.  If the case is a B/E case, and the basis for the
Part E acceptance is the Part B SEC acceptance, the “SE” code must also be entered into ECMS E 
with a status effective date of the recommended decision to approve under Part E.

If necessary, the CE concurrently prepares a NRSD to NIOSH for a dose reconstruction for any 
non-specified cancer(s) to determine eligibility for medical benefits.  The CE enters status code 
“NI” into ECMS B.  The status effective date for the “NI” code is the date of the Senior or 
Supervisory CE signature on the NRSD. If the case is a B/E case, the CE enters status code “NI” in 
ECMS E only after the non-radiological toxic exposure development is complete and the CE cannot
accept causation.  In that case the CE creates a memorandum to file stating that toxic exposure 
development is complete, and enters status code “NI” in ECMS E with the date of the 
memorandum as the status effective date.

12.  If a claim has a final decision to deny based on a PoC of less than 50% and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case is reopened.  In the 
exercise of the DEEOIC Director’s discretion of the reopening process, the Director is delegating 
limited authority to the four District Directors and the Assistant District Directors (ADDs) to sign 
Director’s Orders for reopening of these cases.  This delegated authority is limited to reopenings 
based upon evidence that a POMR employee meets the criteria for placement into the SEC class as 
defined by this Bulletin.  This delegated authority extends to any case potentially affected by this 
SEC class.  However, if the District Director is unsure of whether the SEC is applicable to the case, 
the case should be referred to the National Office.  A sample Director’s Order is provided in 
Attachment 4.  The DEEOIC Director is retaining sole signature authority for all other types of 
reopenings not otherwise delegated.  Once a Director’s Order is issued, the district office is 
responsible for issuing a new recommended decision.
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13.  For those cases reopened under the authority granted in this Bulletin, the District Director or 
ADD enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status 
effective date equal to the effective date of this Bulletin.  If the District Director or ADD is also 
reopening Part E, the “MN” code is also entered into EMCS E.  For all reopenings per this Bulletin,
upon completing the Director’s Order to reopen the claim, the District Director or ADD enters 
status code “MD” (Claim Reopened – File Returned to DO) into ECMS B/E (as appropriate) to 
reflect that the case has been reopened and is in the district office’s jurisdiction.  (The “MZ” status 
code, receipt of Director’s Order in the DO or FAB, is not necessary.)  The status effective date of 
the “MD” code is the date of the Director’s Order.  Please note that while the “MD” code is 
generally input by National Office staff, entry of this code has been delegated to the District 
Director or ADD, just as the authority to grant reopenings has been delegated in this specific 
circumstance.

14.  Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending POMR cases 
that have a recommended decision to deny.  All cases on the comprehensive list identified in Action
#2 that are located at a FAB office must be reviewed for possible inclusion in the SEC class.  If the 
employee worked at the POMR site during the time period specified, has a specified cancer, and 
meets the 250-workday requirement, the FAB is to reverse the district office’s recommended 
decision to deny, and accept the case.  The CE or FAB staff member enters status code “F6” (FAB 
Reversed to Accept) with the appropriate reason code into ECMS B/E (as appropriate) to reflect the 
FAB reversal with a status effective date equal to the date of the final decision to accept.  The CE or
FAB staff member also enters status code “SE” in ECMS B/E (as appropriate) with a status 
effective date equal to the date of the final decision to accept.  

If no action is required, FAB must follow the instructions specified in Action #15, below, to indicate
that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the district office.  If 
FAB determines that the case cannot be accepted based on the new SEC designation and that 
re-referral to NIOSH is appropriate, the CE or FAB staff member remands the case for district 
office action.  The CE or FAB staff member enters status code “F7” (FAB Remanded) with “OTH”
(No DO Error – Other) as the reason code in ECMS B/E (as appropriate), with a status effective 
date equal to the date of the remand.

15.  If, after review or further development, the CE or FAB staff member determines that a case on 
the list does not require any action, the CE or FAB staff member must write a brief memo to the file
indicating that the file was reviewed and note the reason why no additional action is necessary.  A 
case classified as not requiring any action is a case that does not meet the SEC criteria, and there is 
no need to return it to NIOSH for partial dose reconstruction.

The CE must then code “NA” (No Action Necessary) and select the appropriate reason code from 
the reason code drop down list.  Since the “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC, the “NA” code is restricted to ECMS B.  This is because the SEC review 
list is derived from Part B data.  For POMR cases that were reviewed under this Bulletin and 
require no additional action, the reason code that must be selected is 006 (Reviewed under 10-06, 
Piqua Organic Moderated Reactor site SEC) and be coded into ECMS B only, even if the case is a 
B/E case.  The status effective date of the “NA” code is the date of the memo to the file stating the 
review is complete, and the CE has determined there is no further action necessary.  For those 
instances in which further development is necessary, the “NA-006” code is not entered initially.  
The “NA-006” code is only entered when the CE determines after development that the case does 
not meet the SEC criteria or there is no need to return it to NIOSH for partial dose reconstruction.  
For those cases on the DEEOIC list that were not withdrawn from NIOSH, the CE enters the 
“NA-006” code only after the CE determines that the case does not meet the SEC criteria.  These 
cases remain at NIOSH for completion of a partial dose reconstruction.

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 



“NA-006” code in addition to the closure code.  The status effective date for the “NA” coding is the
date of the memorandum to file.

Disposition:  Retain until incorporated in the EEOICPA Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Attachment 4

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, Resource Centers and District Office Mail & File Sections.

10-07 Oak Ridge Hospital SEC Class for May 15, 1950 through December 31, 1959

EEOICPA BULLETIN NO.10-07

Issue Date:      January 9, 2010

___________________________________________________________

Effective Date:  January 9, 2010

___________________________________________________________

Expiration Date: January 9, 2011

___________________________________________________________

Subject:   Oak Ridge Hospital SEC Class for May 15, 1950 through December 31, 1959

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the Oak 
Ridge Hospital in Oak Ridge, Tennessee to be added to the Special Exposure Cohort (SEC).

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
determined that it qualified for evaluation under 42 C.F.R. § 83.13. NIOSH submitted its findings to
the petitioners and the Advisory Board on Radiation and Worker Health (“the Board”). On 
November 16, 2009, the Board submitted recommendations to the Secretary of Health and Human 
Services (HHS) to add to the SEC a class of employees who worked at the Oak Ridge Hospital in 
Oak Ridge, Tennessee.

On December 10, 2009, the Secretary of HHS designated the following class for addition to the 
SEC in a report to Congress:

All employees of the Department of Energy, its predecessor agencies, and its 
contractors and subcontractors who worked in any location at the Oak Ridge 
Hospital in Oak Ridge, Tennessee, from May 15, 1950 through December 31, 1959, 
for a number of work days aggregating at least 250 work days or in combination 
with work days within the parameters established for one or more other classes of 
employees in the SEC.
A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  Although Congress had the authority to reject the recommendation within a 30-day 
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time frame, Congress took no action.  Therefore, the SEC designation for this class became 
effective as of January 9, 2010, which was 30 days after the Secretary of HHS designated the class 
for addition to the SEC in the report to Congress.  

NIOSH has concluded that it can provide a partial estimate of dose based upon occupational 
medical dose and, in some instances, external gamma exposure.  This means that for claims that do 
not satisfy the SEC membership criteria, a partial dose reconstruction is to be performed by 
NIOSH.   

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the December 10, 2009 letter to Congress from the 
Secretary of HHS in which Secretary Sebelius makes the designation.

Purpose: To provide procedures for processing SEC class claims for workers employed at the Oak 
Ridge Hospital in Oak Ridge, Tennessee from May 15, 1950 through December 31, 1959.

Applicability: All staff.

Actions:

1.  This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted.

2.  The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at the Oak Ridge Hospital during the period of the SEC 
class.  It includes pending cases, cases previously denied, and cases at NIOSH.  It also includes 
specified and non-specified cancer cases.  All cases on this comprehensive list must be reviewed by 
the district office(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC 
class criteria are satisfied.  This comprehensive list will be provided to the appropriate district 
offices and FAB under separate cover.

3.  The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion in the SEC.  A screening worksheet is 
included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case file.  Based upon the initial 
screening, the cases on the list will be grouped into three categories: those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  Claim status
codes have been created in ECMS to reflect each of these categories: ISL (Initial SEC Screening, 
Likely SEC) for those likely to be included in the SEC class; ISU (Initial SEC Screening, Unlikely 
SEC) for those unlikely to be included in the class; and ISD (Initial SEC Screening, Development 
Needed) for which development may be needed in order to reach a determination on SEC class 
inclusion.  A reason code corresponding to the SEC class status screening code has also been 
created, in this instance, 007 (Reviewed under 10-07, Oak Ridge Hospital SEC).  Once the 
worksheet is completed, the claims examiner (CE) is to select the appropriate claim status code and 
associated reason code from the drop down lists in ECMS B only.  The status effective date for the 
ISL, ISU and ISD codes is to correspond with the completion date of the screening worksheet.    

The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
acceptance.  Once screening and prioritization is complete, claims adjudication proceeds in the 
usual manner.  No matter the outcome of the screening protocol, each case must be evaluated 
formally for SEC inclusion and the decision recorded in ECMS.  The initial screening step is only 
applicable to cases on the comprehensive list.  It is not applicable to new claims submitted after the 
list is generated.  These claims will be evaluated for inclusion in the SEC class in the general course
of processing.
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4.  For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, complete the worksheet and enter related coding.

5.  The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class, and that his or her
case is being returned to DOL for adjudication.  A copy of the NIOSH letter to affected Oak Ridge 
Hospital claimants is included as Attachment 3.  The CE must print out a hard copy of the NIOSH 
letter for inclusion in the case file.

Once a case file is returned from NIOSH (including cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the “NW” code entry is January 9, 2010.  However, the CE does not enter the status code until the 
DEEOIC office actually receives the NIOSH-returned dose reconstruction record.  The standard 
procedure for NIOSH coding in ECMS E is to code all additional NIOSH actions only if the “NI” 
(Sent to NIOSH) status code has been entered.  Therefore, the CE enters the “NW” code into 
ECMS E with the status effective date of January 9, 2010, only if “NI” has already been entered in 
ECMS E.  

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC, and consequently are still at NIOSH for a dose reconstruction.  These cases 
must also be evaluated for inclusion in the SEC class in accordance with the procedures in this 
Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE), 
notifies the appropriate point of contact at NIOSH via e mail to return the dose reconstruction 
analysis records.  The SrCE then prints a copy of the “sent” e mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE is to enter the status code 
“NW” with a status effective date of January 9, 2010.  In addition, the CE must write a letter to the 
claimant advising that the case file has been withdrawn from NIOSH for evaluation under the SEC 
provision.

 

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action #15.

6. For any cases identified as having a potential for compensability based on the new SEC class, the
responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.  Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the EEOICPA Procedure Manual Chapter 2-600.5.  If the employee has a specified cancer, 
proceed to Action #8.  If the employee does not have a specified cancer, proceed to Action #10.

8.  If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 workdays at the Oak Ridge Hospital between May 15, 1950 through December 31, 1959. 

The Oak Ridge Hospital, located in Oak Ridge, Tennessee, is a Department of Energy (DOE) 
covered facility from January 1, 1943 to December 31, 1959.  With regard to workers at the Oak 
Ridge Hospital, NIOSH determined there was insufficient monitoring data, workplace monitoring 
records, and source-term information to complete individual dose reconstructions for internal and 
external radiation exposures from May 15, 1950 through December 31, 1959.  Therefore, probative 
evidence that the employee was employed at the Oak Ridge Hospital for at least 250 workdays 
during the SEC period is sufficient to include him or her in the SEC class. 
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It is important to note, that the Oak Ridge Hospital was closely associated with the Oak Ridge 
Institute for Nuclear Studies (ORINS) cancer research hospital. Employment at the ORINS cancer 
research hospital for the period May 15, 1950 through December 31, 1963, is a separate class in the 
SEC and is the subject of Bulletin 07-09. The two institutions were closely linked, with ORINS 
staff occupying a wing of the Oak Ridge Hospital. 

Based on information that NIOSH collected during its SEC class evaluation for the Hospital, 
contract agreements existed between the two facilities from 1950 to 1959, by which the two 
institutions intermingled services relating to staffing, patient care and other operational activities. It 
is important for the CE to understand the close interconnectivity of the Oak Ridge Hospital and 
ORINS when evaluating claims, because employment for ORINS does not restrict a covered 
employee from potentially being at the Oak Ridge Hospital between the period of May 15, 1950 
through December 31, 1959. Moreover, it may be possible to aggregate time spent during the SEC 
periods at the two facilities to arrive at the necessary 250 day requirement for inclusion in the SEC. 
Should the evidence be found insufficient to place the employee at the Oak Ridge Hospital (or 
aggregated with other SEC classes such as ORINS), the CE should proceed to item #10. 

9.  Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.

If it is determined that the case does qualify for the SEC class, the CE, through the SrCE, notifies 
the appropriate point of contact at NIOSH via e-mail, so that NIOSH can close out their file.  The 
SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents the date it 
was sent) for inclusion in the case file.

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the status effective date of the recommended decision 
to approve.  If the case is a B/E case, and the basis for the Part E acceptance is the Part B SEC 
acceptance, the “SE” code must also be entered into ECMS E with a status effective date of the 
recommended decision to approve under Part E.

For all claims where Oak Ridge Hospital employment is claimed, regardless of whether the SEC 
criteria are met, the SEC site code “Oak Ridge Hospital” must be selected under the “SEC/SEC 
Desc” field on the claim screen.

10.  Although NIOSH determined that it is not feasible for NIOSH to perform complete dose 
reconstructions for this class of employees, NIOSH has indicated that partial dose reconstructions 
are possible.  Accordingly, for cases that have not been submitted to NIOSH and do not meet the 
criteria of the SEC class, the CE must refer these cases to NIOSH with a NIOSH Referral Summary
Document (NRSD) to perform dose reconstructions.  The CE enters status code “NI” in ECMS B.  
The status effective date is the date of the Senior or Supervisory CE signature on the NRSD. If the 
case is a B/E case, the “NI” code is not entered into ECMS E until non-radiological toxic exposure 
development is complete.

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCE, notifies the appropriate point of contact at NIOSH via e-mail to proceed with the dose 
reconstruction.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE enters status code “NI” into 
ECMS B, with a status effective date equal to the date of the e-mail requesting NIOSH to proceed 
with dose reconstruction.  The e mail should include a brief statement of why the case should 
proceed with dose reconstruction; e.g., non-specified cancer, insufficient latency period or does not 
meet the 250 workday requirement.  In addition, the CE is to notify the claimant by letter that the 
case is returned to NIOSH for a dose reconstruction and the reason(s) it does not qualify for the 



SEC class.  The CE is to send a copy of this letter to NIOSH.  If the case is a B/E case, and toxic 
exposure development was completed with a memorandum to the file (with a prior “NI”/”NW” 
code), the CE enters status code “NI” into ECMS E with the status effective date of the e-mail 
requesting NIOSH to proceed with dose reconstruction.  

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the reason code of “PD” (Partial Dose Reconstruction).  The status effective
date is the date the dose reconstruction report is date-stamped into the district office.  The CE 
should not delete the “NW” or “NI” codes already present in ECMS.  If the CE had previously 
entered “NI” in ECMS E, the CE also enters codes “NR” and “PD” in ECMS E.  If the case is a 
B/E case, the CE enters the Probability of Causation (PoC) into ECMS B and ECMS E (regardless 
of whether the “NI” code had previously been entered).

11.  If the claim meets the SEC employment criteria and includes both a specified cancer and a 
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction resulting in a probability of causation (PoC) of 50% or 
greater, and any secondary cancers that are metastases of a compensable cancer.  In these instances, 
the CE drafts a recommended decision to accept the claim for the specified cancer (provided all 
criteria are met) and any cancers for which there is a POC of 50% or greater.  The CE enters status 
code “SE” into ECMS B.  The status effective date for the “SE” code is the date of the 
recommended decision to accept the specified cancer.  If the case is a B/E case, and the basis for the
Part E acceptance is the Part B SEC acceptance, the “SE” code must also be entered into ECMS E 
with a status effective date of the recommended decision to approve under Part E.

If necessary, the CE concurrently prepares a NRSD to NIOSH for a dose reconstruction for any 
non-specified cancer(s) to determine eligibility for medical benefits.  The CE enters status code 
“NI” into ECMS B.  The status effective date for the “NI” code is the date of the Senior or 
Supervisory CE signature on the NRSD. If the case is a B/E case, the CE enters status code “NI” in 
ECMS E only after the non-radiological toxic exposure development is complete and the CE cannot
accept causation.  In that case the CE creates a memorandum to file stating that toxic exposure 
development is complete, and enters status code “NI” in ECMS E with the date of the 
memorandum as the status effective date.

12.  If a claim has a final decision to deny based on a PoC of less than 50% and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case is reopened.  In the 
exercise of the DEEOIC Director’s discretion of the reopening process, the Director is delegating 
limited authority to the four District Directors and the Assistant District Directors (ADDs), at the 
discretion of the District Director, to sign Director’s Orders for reopening of these cases.  This 
delegated authority is limited to reopenings based upon evidence that an Oak Ridge Hospital 
employee meets the criteria for placement into the SEC class as defined by this Bulletin.  This 
delegated authority extends to any case potentially affected by this SEC class.  However, if the 
District Director is unsure of whether the SEC is applicable to the case, the case should be referred 
to the National Office.  A sample Director’s Order is provided in Attachment 4.  The DEEOIC 
Director is retaining sole signature authority for all other types of reopenings not otherwise 
delegated.  Once a Director’s Order is issued, the district office is responsible for issuing a new 
recommended decision.

13.  For those cases reopened under the authority granted in this Bulletin, the District Director or 
ADD enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status 
effective date equal to the effective date of this Bulletin.  If the District Director or ADD is also 
reopening Part E, the “MN” code is also entered into ECMS E.  For all reopenings per this Bulletin,
upon completing the Director’s Order to reopen the claim, the District Director or ADD enters 
status code “MD” (Claim Reopened – File Returned to DO) into ECMS B/E (as appropriate) to 
reflect that the case has been reopened and is in the district office’s jurisdiction.  (The “MZ” status 
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code, receipt of Director’s Order in the DO or FAB, is not necessary.)  The status effective date of 
the “MD” code is the date of the Director’s Order.  Please note that while the “MD” code is 
generally input by National Office staff, entry of this code has been delegated to the District 
Director or ADD, just as the authority to grant reopenings has been delegated in this specific 
circumstance.

14.  Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending Oak Ridge 
Hospital cases that have a recommended decision to deny.  All cases on the comprehensive list 
identified in Action #2 that are located at a FAB office must be reviewed for possible inclusion in 
the SEC class.  If the employee worked at the Oak Ridge Hospital during the time period specified, 
has a specified cancer, and meets the 250-workday requirement, the FAB is to reverse the district 
office’s recommended decision to deny, and accept the case.  The CE or FAB staff member enters 
status code “F6” (FAB Reversed to Accept) with the appropriate reason code into ECMS B/E (as 
appropriate) to reflect the FAB reversal with a status effective date equal to the date of the final 
decision to accept.  The CE or FAB staff member also enters status code “SE” in ECMS B/E (as 
appropriate) with a status effective date equal to the date of the final decision to accept.  

For all claims where Oak Ridge Hospital employment is claimed, regardless of whether the SEC 
criteria are met, the SEC site code “Oak Ridge Hospital” must be selected under the “SEC/SEC 
Desc” field on the claim screen.

If no action is required, FAB must follow the instructions specified in Action #15, below, to indicate
that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the district office.  If 
FAB determines that the case cannot be accepted based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see Actions #7, #8 and #10), the CE or FAB staff member 
remands the case for district office action.  The CE or FAB staff member enters status code “F7” 
(FAB Remanded) with “OTH” (No DO Error – Other) as the reason code in ECMS B/E (as 
appropriate), with a status effective date equal to the date of the remand.

15.  If, after review or further development, the CE or FAB staff member determines that a case on 
the list does not require any action, the CE or FAB staff member must write a brief memo to the file
indicating that the file was reviewed and note the reason why no additional action is necessary.  A 
case classified as not requiring any action is a case that does not meet the SEC criteria, and there is 
no need to return it to NIOSH for partial dose reconstruction.

The CE must then code “NA” (No Action Necessary) and select the appropriate reason code from 
the reason code drop down list.  Since the “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC, the “NA” code is restricted to ECMS B.  This is because the SEC review 
list is derived from Part B data.  For Oak Ridge Hospital cases that were reviewed under this 
Bulletin and require no additional action, the reason code that must be selected is 007 (Reviewed 
under 10-07, Oak Ridge Hospital SEC) and be coded into ECMS B only, even if the case is a B/E 
case.  The status effective date of the “NA” code is the date of the memo to the file stating the 
review is complete, and the CE has determined there is no further action necessary.  For those 
instances in which further development is necessary, the “NA-007” code is not entered initially.  
The “NA-007” code is only entered when the CE determines after development that the case does 
not meet the SEC criteria or there is no need to return it to NIOSH for partial dose reconstruction.  
For those cases on the DEEOIC list that were not withdrawn from NIOSH, the CE enters the 
“NA-007” code only after the CE determines that the case does not meet the SEC criteria.  These 
cases remain at NIOSH for completion of a partial dose reconstruction.

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-007” code in addition to the closure code.  The status effective date for the “NA” coding is the
date of the memorandum to file.

Disposition:  Retain until incorporated in the EEOICPA Procedure Manual.



RACHEL P. LEITON

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Attachment 4

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, Resource Centers and District Office Mail & File Sections.

10-08 Laryngeal cancer and solitary plasmacytoma as specified cancers

EEOICPA BULLETIN NO. 10-08

Issue Date: January 14, 2010

___________________________________________________________

Effective Date: January 14, 2010

___________________________________________________________

Expiration Date: January 14, 2010

___________________________________________________________

Subject:   Laryngeal cancer and solitary plasmacytoma as specified cancers.

Background:  The Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) regulations at 20 CFR § 30.5(ff) list the specified cancers that are payable to members 
of the Special Exposure Cohort (SEC).  That same section notes that these cancers mean “the 
physiological condition or conditions that are recognized by the National Cancer Institute under 
those names or nomenclature, or under any previously accepted or commonly used names or 
nomenclature.”  In accordance with this regulation, the Department of Labor (DOL) requested 
guidance from the National Cancer Institute (NCI) on whether certain cancers that are not listed in 
the regulations are the same physiological conditions as a specified cancer.  

NCI was asked if laryngeal cancer could be considered a specified cancer.  In their response, NCI 
stated that laryngeal cancer can be grouped with pharyngeal cancer.  Both pharyngeal and laryngeal 
cancers are usually grouped together under the general term of “head and neck cancer” as they are 
biologically similar cancers originating from the upper aerodigestive tract.  Therefore, a primary 
cancer of any region of the larynx is considered as a specified cancer.  The regions of the larynx are 
the glottis, supraglottis, subglottis, and laryngeal cartilages.  See Attachment 1 which defines the 
regions and sub-regions of the larynx.  However, as previously defined in EEOICPA Bulletin No. 
02-15, chondrosarcoma of the cricoid cartilage of the larynx is considered a bone cancer.

NCI was also requested to provide medical clarification on whether a solitary plasmacytoma can be 
considered a bone cancer, and thereby considered a specified cancer under the EEOICPA.  In their 
response, NCI stated that there are two types of solitary plasmacytoma, one is the bone form and the
other is the soft tissue form.  The bone form of solitary plasmacytoma is a form of cancer consistent
with bone cancer.  However, the soft tissue form of solitary plasmacytoma is not considered a bone 
cancer or multiple myeloma.

References:  Energy Employees Occupational Illness Compensation Program Act of 2000, 42 
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U.S.C. § 7384 et seq. § 7384l(17); 20 CFR Part 30, § 30.5(ff)(5)(iii)(E), and § 30.5(ff)(6); July 30, 
2009 response from NCI to DOL; August 19, 2009 response from NCI to DOL. 

Purpose:  To provide policy guidance regarding the classification of additional medical conditions 
as specified cancers under the EEOICPA.

Applicability: All staff.

Actions:

1.  The Claims Examiners (CE) in the district offices and the Final Adjudication Branch (FAB), as 
well as the FAB Hearing Representatives (HR) are to consider that laryngeal cancer is a SEC 
specified cancer.  NCI has provided guidance that laryngeal cancer meets the physiological 
conditions that allow it to be grouped with pharyngeal cancer, a SEC specified cancer.  

The ICD-9 codes for laryngeal cancers are: glottis - 161.0; supraglottis – 161.1; subglottis – 161.2; 
laryngeal cartilages – 161.3; other specified sites of larynx – 161.8; and unspecified sites of the 
larynx – 161.9. The Energy Case Management System (ECMS) has been updated to reflect that 
these ICD-9 codes are to be considered as a SEC specified cancer. A list of the ICD-9 codes 
defining the regions and sub-regions of the larynx is included as Attachment 1.  (However, as 
defined in EEOICPA Bulletin No. 02-15, chondrosarcoma of the cricoid cartilage of the larynx is 
considered a bone cancer.  It will not be considered laryngeal cancer.)

2.  The CE/HR is to evaluate a diagnosis of solitary plasmacytoma to determine whether or not it 
involves the bone or the soft tissue.  If the diagnosis is the bone form of solitary plasmacytoma 
(a/k/a solitary myeloma), it is considered a bone cancer, which is a SEC specified cancer.  If the 
diagnosis is a soft tissue solitary plasmacytoma, it is not considered a bone cancer or multiple 
myeloma, and, therefore, is not a SEC specified cancer.  

The ICD-9 code for both the bone form and the soft tissue form of solitary plasmacytoma is 238.6.
 For consideration as a specified cancer, the employee’s medical records must indicate the diagnosis
is the bone form of solitary plasmacytoma. ECMS has been updated to reflect that ICD-9 code 
238.6 is a specified cancer; however, only the bone form of plasmacytoma is to be considered as a 
specified cancer.  

3.  For Action items 1 and 2, the inclusion of those cancers as a SEC specified cancer encompasses 
claims already denied, claims at NIOSH for dose reconstruction, and future claims yet to be 
submitted.

4.  For Action items 1 and 2, the Division of Energy Employees Occupational Illness Compensation
(DEEOIC) has prepared a list of cases with the claimed cancers.  It includes pending cases, cases 
previously denied, and cases at the National Institute for Occupational Safety and Health (NIOSH). 
All cases on this comprehensive list must be reviewed by the appropriate district office or 
co-located (CE2) unit at the FAB to determine whether the SEC class criteria are satisfied.  This 
comprehensive list will be provided to the appropriate district offices and FAB under separate 
cover.

5.  The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with Action items 1 and 2 of this Bulletin.  The purpose of the screening is to make an 
initial determination on whether a case is likely to meet the criteria for inclusion into a SEC class.  
A screening worksheet is included as Attachment 2.  The worksheet must be completed for all cases
on the comprehensive list.  Upon completion, the worksheet is to be included in the case file.  Based
upon the initial screening, the cases on the list will be grouped into three categories: those likely to 
be included in a SEC class; those not likely to be included in a SEC class; and those for which 
development may be needed to determine whether the case can be accepted into a SEC class.  
Claim status codes have been created in ECMS to reflect each of these categories: ISL (Initial SEC 
Screening, Likely SEC) for those likely to be included in a SEC class; ISU (Initial SEC Screening, 
Unlikely SEC) for those unlikely to be included in a class; and ISD (Initial SEC Screening, 
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Development Needed) for which development may be needed in order to reach a determination on 
SEC class inclusion.  A reason code corresponding to the SEC class status screening code has also 
been created, which in this instance is 008 (Reviewed under 10-08, laryngeal and plasmacytoma 
cancers (SEC)).  Once the worksheet is completed, the claims examiner (CE) is to select the 
appropriate claim status code and associated reason code from the drop down lists in ECMS B only.
 The status effective date for the ISL, ISU and ISD codes is to correspond with the completion date 
of the screening worksheet.  

The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
acceptance.  Once screening and prioritization is complete, claims adjudication proceeds in the 
usual manner.  Regardless of the outcome of the screening protocol, each case must be evaluated 
formally for SEC inclusion and the decision recorded in ECMS.  The initial screening step is only 
applicable to cases on the comprehensive list.  It is not applicable to new claims submitted after the 
list is generated.  These claims are evaluated for inclusion in the SEC in the general course of 
processing.

6.  For cases on the comprehensive list that are located at FAB, the designated CE2 Unit is to 
conduct the initial screening, complete the worksheet and enter related coding.

7.  There may be some cases on the comprehensive list that are at NIOSH for a dose reconstruction.
 These cases must be evaluated for inclusion in a SEC class.  If any such case qualifies under any of
the SEC classes, the CE, through the Senior CE (SrCE), notifies the appropriate point of contact at 
NIOSH via e mail to return the dose reconstruction analysis records.  The SrCE then prints a copy 
of the “sent” e mail (making sure the printed copy documents the date it was sent) for inclusion in 
the case file.  The CE is to enter the status code “NW” (NIOSH, returned without a dose 
reconstruction) using the effective date of this Bulletin, January 14, 2010, as the status effective 
date in ECMS B.  The CE does not enter the status code until the DEEOIC district office actually 
receives the NIOSH-returned dose reconstruction record, which should include a CD for each case. 
The CD should contain all of the information generated to date; e.g., CATI report, correspondence, 
and dose information.  The standard procedure for NIOSH coding in ECMS E is to code all 
additional NIOSH actions only if the “NI” (Sent to NIOSH) status code has been entered.  In 
addition, the CE must write a letter to the claimant advising that the case file has been withdrawn 
from NIOSH for evaluation under the SEC provision.

If a case on the comprehensive list is at NIOSH and it does not qualify under the SEC provision, 
then refer to instructions in Action item 17.

8.  For any NIOSH-returned cases identified as having a potential for compensability based on a 
new SEC cancer, the responsible CE is to review all relevant documentation contained in the case 
file, including any documentation that NIOSH may have acquired or generated during the dose 
reconstruction process.

9.  If the employee has a specified cancer, the CE must determine if he or she can be included in a 
SEC class.  If the employee meets the criteria of a SEC class, the CE must determine if the 
250-workday requirement is satisfied.  The employee may aggregate 250 workdays by combining 
employment in more than one SEC class.

10.  Once the CE has determined the employee has a diagnosed specified cancer and meets all other
criteria of a SEC class, the CE proceeds in the usual manner for a compensable SEC claim and 
prepares a recommended decision.

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the status effective date of the recommended decision 
to approve.  If the case is a B/E case, and the basis for the Part E acceptance is the Part B SEC 
acceptance, the “SE” code must also be entered into ECMS E with a status effective date of the 
recommended decision to approve under Part E.



11.  If it is determined that a case which was returned from NIOSH does meet all the criteria to 
qualify for a SEC claim, the CE, through the SrCE, notifies the appropriate point of contact at 
NIOSH via e-mail, so that NIOSH can close out their file.  The SrCE then prints a copy of the 
“sent” e-mail (making sure the printed copy documents the date it was sent) for inclusion in the case
file.

12.  If it is determined that a case which was returned by NIOSH to the district office does not 
qualify for a SEC claim, the CE, through the SrCE, notifies the appropriate point of contact at 
NIOSH via e-mail to proceed with the dose reconstruction.  A new NIOSH Referral Summary 
Document (NRSD) is not required.  The SrCE prints a copy of the “sent” e-mail (making sure the 
printed copy documents the date it was sent) for inclusion in the case file.  The CE enters status 
code “NI” into ECMS B, with a status effective date equal to the date of the e-mail requesting 
NIOSH to proceed with dose reconstruction.  The e mail should include a brief statement of why the
case should proceed with dose reconstruction; e.g., non-specified cancer, insufficient latency period,
or does not meet the 250 workday requirement. 

In addition, the CE is to notify the claimant by letter that the case is returned to NIOSH for a dose 
reconstruction and the reason(s) it does not qualify for a SEC claim.  The CE is to send a copy of 
this letter to NIOSH.  If the case is a B/E case, and toxic exposure development was completed with
a memorandum to the file (with prior “NI”/”NW” codes), the CE enters status code “NI” into 
ECMS E with the status effective date of the e mail requesting NIOSH to proceed with dose 
reconstruction.  

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the reason code.  The status effective date is the date the dose reconstruction
report is date-stamped into the district office.  The CE does not delete the “NW” or “NI” codes 
already present in ECMS.  If the CE had previously entered “NI” in ECMS E, the CE also enters 
code “NR” and appropriate reason code in ECMS E.  If the case is a B/E case, the CE enters the 
Probability of Causation (PoC) into ECMS B and ECMS E (regardless of whether the “NI” code 
had previously been entered).

13.  If the claim meets the SEC employment criteria and includes both a specified cancer and a 
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction resulting in a probability of causation (PoC) of 50% or 
greater, and any secondary cancers that are metastases of a compensable cancer.  In these instances, 
the CE drafts a recommended decision to accept the claim for the specified cancer (provided all 
criteria are met) and any cancers for which there is a POC of 50% or greater.  The CE enters status 
code “SE” into ECMS B.  The status effective date for the “SE” code is the date of the 
recommended decision to accept the specified cancer.  If the case is a B/E case, and the basis for the
Part E acceptance is the Part B SEC acceptance, the “SE” code must also be entered into ECMS E 
with a status effective date of the recommended decision to approve under Part E.

Then, if necessary, the CE concurrently prepares a NRSD to NIOSH for a dose reconstruction for 
any non-specified cancer(s) to determine eligibility for medical benefits.  The CE enters status code 
“NI” into ECMS B.  The status effective date for the “NI” code is the date of the Senior or 
Supervisory CE signature on the NRSD. If the case is a B/E case, the CE enters status code “NI” in 
ECMS E only after the toxic exposure development is complete and the CE cannot accept 
causation.  In that case, the CE creates a memorandum to file stating that toxic exposure 
development is complete, and enters status code “NI” in ECMS E with the date of the 
memorandum as the status code effective date.

14.  If a claim with one of the new specified cancers has a final decision to deny based on a PoC of 
less than 50% and a review of the evidence of record establishes likely inclusion in a SEC class, the
case will need to be reopened.  In the exercise of the DEEOIC Director’s discretion of the reopening
process, limited authority is delegated to the four District Directors (DD), and the Assistant District 



Directors at the discretion of the DD, to sign Director’s Orders for reopening of these cases.  This 
delegated authority is limited to reopenings based upon evidence that an employee has a diagnosis 
of one of the new specified cancers and who meets all other criteria for inclusion into a SEC class. 

This delegated authority extends to any case potentially affected by the new SEC specified cancers. 
However, if the District Director is unsure of whether the SEC is applicable to the case, the case 
should be referred to the National Office.  A sample Director’s Order is provided in Attachment 3.  
The DEEOIC Director is retaining sole signature authority for all other types of reopenings not 
otherwise delegated.  Once a Director’s Order is issued, the district office is responsible for issuing 
a new recommended decision.

15.  For those cases reopened under the authority granted in this Bulletin, the District Director 
enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status effective 
date equal to the effective date of this Bulletin.  If the District Director is also reopening Part E, the 
“MN” code is also entered into EMCS E.  For all reopenings per this Bulletin, upon completing the 
Director’s Order to reopen the claim, the District Director enters status code “MD” (Claim 
Reopened – File Returned to DO) into ECMS B/E (as appropriate) to reflect that the case has been 
reopened and is in the district office’s jurisdiction.  (The “MZ” status code, receipt of Director’s 
Order in the DO or FAB, is not necessary.)  The status effective date of the “MD” code is the date 
of the Director’s Order.  Please note that while the “MD” code was generally input by National 
Office staff, entry of this code has been delegated to the District Director, just as the authority to 
grant reopenings has been delegated in this specific circumstance.

16.  Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending cases with one 
of the newly specified cancers that have a recommended decision to deny.  

If the employee worked at a SEC-designated site during the SEC time period, has a specified 
cancer, and meets the 250-workday requirement, the FAB is to reverse the district office’s 
recommended decision to deny, and accept the case.  The FAB CE/HR enters status code “F6” 
(FAB Reversed to Accept) with the appropriate reason code into ECMS B/E to reflect the FAB 
reversal with a status effective date equal to the date of the final decision to accept.  The FAB 
CE/HR also enters status code “SE” in ECMS B/E (as appropriate) with a status effective date 
equal to the date of the final decision to accept.  

If no action is required, FAB must follow the instructions specified in Action item 17, below, to 
indicate that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the district office.  If 
FAB determines that the case cannot be accepted based on a new SEC specified cancer, and that 
referral to NIOSH is appropriate (see Action items 9 and 12), the CE or FAB staff member must 
remand the case for district office action.  The CE or FAB staff member enters status code “F7” 
(FAB Remanded) with “OTH” (No DO Error – Other) as the reason code in ECMS B/E (as 
appropriate), with a status effective date equal to the date of the remand.

17.  If, after review or further development, the district office CE or the CE2 staff member at FAB 
determines that a case on the comprehensive list does not require any action, the CE or CE2 staff 
member must write a brief memo to the file indicating that the file was reviewed and note the 
reason why no additional action is necessary.  A case classified as not requiring any action is a case 
that does not meet the SEC criteria and does not need to be sent to NIOSH for dose reconstruction, 
or is at NIOSH and does not need to be recalled. 

The CE must then code “NA” (No Action Necessary) and select the appropriate reason code from 
the reason code drop down list.  Since the “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC, the “NA” code is restricted to ECMS B.  This is because the SEC review 
list is derived from Part B data.  

For new SEC specified cancer cases that were reviewed under this Bulletin and require no 
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additional action, the “NA” reason code that must be selected is 008 (Reviewed under 10-08, 
laryngeal and plasmacytoma cancers (SEC)) and be coded into ECMS B only, even if the case is a 
B/E case.  The status effective date of the “NA” code is the date of the memo to the file stating the 
review is complete, and the CE has determined there is no further action necessary.  For those 
instances in which further development is necessary, the “NA-008” code is not entered initially.
 The “NA-008” code is only entered when the CE determines after development that the case does 
not meet the SEC criteria or there is no need to return it to NIOSH for dose reconstruction.  For 
those cases on the DEEOIC comprehensive list that were not withdrawn from NIOSH, the CE 
enters the “NA-008” code only after the CE determines that the case does not meet the SEC criteria.
 These cases remain at NIOSH for completion of a dose reconstruction.

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-008” code in addition to the closure code.  The status effective date for the “NA” coding is the
date of the memorandum to file.

18.  The CE/HR should continue to distinguish the above medical conditions from other cancers 
and non-cancers, using the appropriate ICD-9 codes on all paperwork and in ECMS. 

19.  Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail and File Sections.

10-09 NO BULLETIN RELEASED

10-10 SEC Class for Area IV of the Santa Susana Field Laboratory (SSFL Area IV) from 
January 1, 1959 through December 31, 1964

EEOICPA BULLETIN NO.10-10

Issue Date:      May 5, 2010

___________________________________________________________

Effective Date:  May 5, 2010

___________________________________________________________

Expiration Date: May 5, 2011

___________________________________________________________

Subject:   SEC Class for Area IV of the Santa Susana Field Laboratory (SSFL Area IV) from 
January 1, 1959 through December 31, 1964

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from SSFL 
Area IV to be added to the Special Exposure Cohort (SEC).

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
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determined that it qualified for evaluation under 42 C.F.R. § 83.14.  NIOSH submitted its findings 
to the petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On 
March 5, 20 10, the Board submitted recommendations to the Secretary of Health and Human 
Services (HHS) to add to the SEC a class of employees who worked at SSFL Area IV.

On April 5, 2010, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All employees of the Department of Energy, its predecessor agencies, and their 
contractors and subcontractors who worked in any area of Area IV of the Santa 
Susana Field Laboratory from January 1, 1959 through December 31, 1964, for a 
number of work days aggregating at least 250 work days, occurring either solely 
under this employment or in combination with work days within the parameters 
established for one or more other classes of employees included in the Special 
Exposure Cohort.
A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  Although Congress had the authority to reject the recommendation within a 30-day 
time frame, Congress took no action.  Therefore, the SEC designation for this class became 
effective as of May 5, 2010, which was 30 days after the Secretary of HHS designated the class for 
addition to the SEC in the report to Congress.  

NIOSH has concluded that it can provide a partial dose estimate using any internal and external 
monitoring data and occupational medical dose data that may be available for an individual claim 
(and that can be interpreted using existing NIOSH dose reconstruction processes or procedures). 
NIOSH is also able to reconstruct external dose and occupational medical dose. This means that for 
claims that do not satisfy the SEC membership criteria, a partial dose reconstruction is to be 
performed by NIOSH.

A previous SEC class pertaining to SSFL Area IV was the subject of Bulletin 09-14 which covered 
the period immediately preceding the newly designated class, namely January 1, 1955 though 
December 31, 1958.  The new SSFL Area IV SEC class described in this Bulletin is not meant to 
replace the prior class, but is an addition to the prior SSFL Area IV SEC class. 

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the April 5, 2010 letter to Congress from the 
Secretary of HHS in which Secretary Sebelius makes the designation.

Purpose: To provide procedures for processing SEC class claims for workers at SSFL Area IV in 
Ventura County, California.

Applicability: All staff.

Actions:

1.  This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted.

2.  The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at SSFL Area IV during the period of the SEC class.  It 
includes pending cases, cases previously denied, and cases at NIOSH.  It also includes specified and
non-specified cancer cases.  All cases on this comprehensive list must be reviewed by the district 
office(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC class criteria 
are satisfied.  This comprehensive list will be provided to the appropriate district offices and FAB 
under separate cover. 

3.  The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion in the SEC.  A screening worksheet is 
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included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case file.  Based upon the initial 
screening, the cases on the list will be grouped into three categories: those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  Claim status
codes have been created in ECMS to reflect each of these categories: ISL (Initial SEC Screening, 
Likely SEC) for those likely to be included in the SEC class; ISU (Initial SEC Screening, Unlikely 
SEC) for those unlikely to be included in the class; and ISD (Initial SEC Screening, Development 
Needed) for which development may be needed in order to reach a determination on SEC class 
inclusion.  A reason code corresponding to the SEC class status screening code has also been 
created, in this instance, 010 (Reviewed under 10-10, Area IV (ETEC) of the Santa Susana Field 
Lab SEC).  Once the worksheet is completed, the claims examiner (CE) is to select the appropriate 
claim status code and associated reason code from the drop down lists in ECMS B only.  The status 
effective date for the ISL, ISU and ISD codes is to correspond with the completion date of the 
screening worksheet.    

The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
acceptance.  Once screening and prioritization is complete, claims adjudication proceeds in the 
usual manner.  No matter the outcome of the screening protocol, each case must be evaluated 
formally for SEC inclusion and the decision recorded in ECMS.  The initial screening step is only 
applicable to cases on the comprehensive list.  It is not applicable to new claims submitted after the 
list is generated.  These claims will be evaluated for inclusion in the SEC class in the general course
of processing.

4.  For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, complete the worksheet and enter related coding.

5.  The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class, and that his or her
case is being returned to DOL for adjudication.  A copy of the NIOSH letter to affected SSFL Area 
IV claimants is included as Attachment 3.  The CE must print out a hard copy of the NIOSH letter 
for inclusion in the case file.

Once a case file is returned from NIOSH (including cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the “NW” code entry is May 5, 2010.  However, the CE does not enter the status code until the 
DEEOIC office actually receives the NIOSH-returned dose reconstruction record.  The standard 
procedure for NIOSH coding in ECMS E is to code all additional NIOSH actions only if the “NI” 
(Sent to NIOSH) status code has been entered.  Therefore, the CE enters the “NW” code into 
ECMS E with the status effective date of May 5, 2010, only if “NI” has already been entered in 
ECMS E.  

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC, and consequently are still at NIOSH for a dose reconstruction.  These cases 
must also be evaluated for inclusion in the SEC class in accordance with the procedures in this 
Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE), 
notifies the appropriate point of contact at NIOSH via e mail to return the dose reconstruction 
analysis records. The SrCE then prints a copy of the “sent” e mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE is to enter the status code 
“NW” with a status effective date of May 5, 2010.  In addition, the CE must write a letter to the 
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claimant advising that the case file has been withdrawn from NIOSH for evaluation under the SEC 
provision.

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action #15.

6. For any cases identified as having a potential for compensability based on the new SEC class, the
responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.  Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the EEOICPA Procedure Manual Chapter 2-0600.7.  If the employee has a specified cancer, 
proceed to Action #8.  If the employee does not have a specified cancer, proceed to Action #10.

8.  If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 workdays at SSFL Area IV between January 1, 1959 and December 31, 1964. 

The SSFL is located in Ventura County, California. Based on ownership and operations, the SSFL is
divided into four administrative and operational areas.  DOE operations were conducted in the 
westernmost area of the SSFL known as Area IV.  The Energy Technology Engineering Center 
(ETEC) is located entirely within Area IV, and is a name more commonly associated with this 
facility.

During the period of the SEC class, North American Aviation (NAA) was the contractor for Area 
IV, and the divisional affiliation most commonly associated with Area IV employment is Atomics 
International (AI).  Employees of another division of NAA, namely Rocketdyne, were also 
potentially present at Area IV.

NAA and its division AI employed workers at numerous locations in addition to Area IV.  Some of 
these sites are covered under EEOICPA, but are not part of this SEC class.  Therefore, the CE will 
need to carefully evaluate the employment documentation in the file to ensure 250 days of covered 
employment at Area IV during the class period.  

There are employees who would have “clocked in” at a SSFL location other than Area IV, but who 
would have had reason to enter Area IV from time to time as part of their duties.  In these instances,
the CE needs to use any reasonable evidence, such as monitoring records, division and department 
affiliation records, affidavits, etc. to establish that such an employee would have spent a total of 250
workdays within the boundaries of Area IV during the period of the SEC class (or in combination 
with workdays within the parameters established for one or more other classes of employees in the 
SEC).  Once 250 days of SSFL Area IV employment during the class period is established, the CE 
or hearing representative can accept that the employment component of the SEC class is satisfied. 
In these cases, the CE proceeds to Action #9. 

If the employee does not have 250 workdays at SSFL Area IV, the CE must review the file to 
determine if additional days in the SEC can be found by combining days from employment meeting
the criteria for other classes in the SEC and aggregating them together to meet the 250-workday 
requirement.  If the 250 workday requirement is not satisfied, the CE proceeds to #10. 

9.  Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.

If it is determined that the case does qualify for the SEC class, the CE, through the SrCE, notifies 
the appropriate point of contact at NIOSH via e-mail, so that NIOSH can close out their file.  The 
SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents the date it 
was sent) for inclusion in the case file.

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the status effective date of the recommended decision 



to approve.  If the case is a B/E case, and the basis for the Part E acceptance is the Part B SEC 
acceptance, the “SE” code must also be entered into ECMS E with a status effective date of the 
recommended decision to approve under Part E.

For all claims where SSFL Area IV employment is claimed, regardless of whether the SEC criteria 
are met, the SEC site code “Area IV” must be selected under the “SEC/SEC Desc” field on the 
claim screen.

10.  Although NIOSH determined that it is not feasible for NIOSH to perform complete dose 
reconstructions for this class of employees, NIOSH has indicated that partial dose reconstructions 
are possible. Accordingly, for cases that have not been submitted to NIOSH and do not meet the 
criteria of the SEC class, the CE must refer these cases to NIOSH with a NIOSH Referral Summary
Document (NRSD) to perform dose reconstructions.  The CE enters status code “NI” in ECMS B.
 The status effective date is the date of the Senior or Supervisory CE signature on the NRSD. If the 
case is a B/E case, the “NI” code is not entered into ECMS E until non-radiological toxic exposure 
development is complete.

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCE, notifies the appropriate point of contact at NIOSH via e-mail to proceed with the dose 
reconstruction.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE enters status code “NI” into 
ECMS B, with a status effective date equal to the date of the e-mail requesting NIOSH to proceed 
with dose reconstruction.  The e mail should include a brief statement of why the case should 
proceed with dose reconstruction; e.g., non-specified cancer, insufficient latency period or does not 
meet the 250 workday requirement.  In addition, the CE is to notify the claimant by letter that the 
case is returned to NIOSH for a dose reconstruction and the reason(s) it does not qualify for the 
SEC class.  The CE is to send a copy of this letter to NIOSH.  If the case is a B/E case, and toxic 
exposure development was completed with a memorandum to the file (with a prior “NI”/”NW” 
code), the CE enters status code “NI” into ECMS E with the status effective date of the e-mail 
requesting NIOSH to proceed with dose reconstruction.

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the reason code of “PD” (Partial Dose Reconstruction).  The status effective
date is the date the dose reconstruction report is date-stamped into the district office.  The CE 
should not delete the “NW” or “NI” codes already present in ECMS.  If the CE had previously 
entered “NI” in ECMS E, the CE also enters codes “NR” and “PD” in ECMS E.  If the case is a 
B/E case, the CE enters the Probability of Causation (PoC) into ECMS B and ECMS E (regardless 
of whether the “NI” code had previously been entered).

11.  If the claim meets the SEC employment criteria and includes both a specified cancer and a 
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction resulting in a probability of causation (PoC) of 50% or 
greater, and any secondary cancers that are metastases of a compensable cancer.  In these instances, 
the CE drafts a recommended decision to accept the claim for the specified cancer (provided all 
criteria are met) and any cancers for which there is a POC of 50% or greater.  The CE enters status 
code “SE” into ECMS B.  The status effective date for the “SE” code is the date of the 
recommended decision to accept the specified cancer.  If the case is a B/E case, and the basis for the
Part E acceptance is the Part B SEC acceptance, the “SE” code must also be entered into ECMS E 
with a status effective date of the recommended decision to approve under Part E.

If necessary, the CE concurrently prepares a NRSD to NIOSH for a dose reconstruction for any 
non-specified cancer(s) to determine eligibility for medical benefits.  The CE enters status code 
“NI” into ECMS B.  The status effective date for the “NI” code is the date of the Senior or 



Supervisory CE signature on the NRSD. If the case is a B/E case, the CE enters status code “NI” in 
ECMS E only after the non-radiological toxic exposure development is complete and the CE cannot
accept causation.  In that case the CE creates a memorandum to file stating that toxic exposure 
development is complete, and enters status code “NI” in ECMS E with the date of the 
memorandum as the status effective date.

12.  If a claim has a final decision to deny based on a PoC of less than 50% and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case is reopened.  In the 
exercise of the DEEOIC Director’s discretion in the reopening process, the Director is delegating 
limited authority to the four District Directors and the Assistant District Directors (ADDs), at the 
discretion of the DD, to sign Director’s Orders for reopening of these cases. This delegated 
authority is limited to reopenings based upon evidence that a SSFL Area IV employee meets the 
criteria for placement into the SEC class as defined by this Bulletin.  This delegated authority 
extends to any case potentially affected by this SEC class.  However, if the District Director is 
unsure of whether the SEC is applicable to the case, the case should be referred to the National 
Office.  A sample Director’s Order is provided in Attachment 4.  The DEEOIC Director is retaining 
sole signature authority for all other types of reopenings not otherwise delegated.  Once a Director’s
Order is issued, the district office is responsible for issuing a new recommended decision.

13.  For those cases reopened under the authority granted in this Bulletin, the District Director or 
ADD enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status 
effective date equal to the effective date of this Bulletin.  If the District Director or ADD is also 
reopening Part E, the “MN” code is also entered into EMCS E.  For all reopenings per this Bulletin,
upon completing the Director’s Order to reopen the claim, the District Director or ADD enters 
status code “MD” (Claim Reopened – File Returned to DO) into ECMS B/E (as appropriate) to 
reflect that the case has been reopened and is in the district office’s jurisdiction.  (The “MZ” status 
code, receipt of Director’s Order in the DO or FAB, is not necessary.)  The status effective date of 
the “MD” code is the date of the Director’s Order.  Please note that while the “MD” code is 
generally input by National Office staff, entry of this code has been delegated to the District 
Director or ADD, just as the authority to grant reopenings has been delegated in this specific 
circumstance.

14.  Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending SSFL Area IV 
cases that have a recommended decision to deny.  All cases on the comprehensive list identified in 
Action #2 that are located at a FAB office must be reviewed for possible inclusion in the SEC class. 
If the employee worked at SSFL Area IV during the time period specified, has a specified cancer, 
and meets the 250-workday requirement, the FAB is to reverse the district office’s recommended 
decision to deny, and accept the case.  The CE or FAB staff member enters status code “F6” (FAB 
Reversed to Accept) with the appropriate reason code into ECMS B/E (as appropriate) to reflect the 
FAB reversal with a status effective date equal to the date of the final decision to accept.  The CE or
FAB staff member also enters status code “SE” in ECMS B/E (as appropriate) with a status 
effective date equal to the date of the final decision to accept.  

For all claims where SSFL Area IV employment is claimed, regardless of whether the SEC criteria 
are met, the SEC site code “Area IV” must be selected under the “SEC/SEC Desc” field on the 
claim screen.

If no action is required, FAB must follow the instructions specified in Action #15, below, to indicate
that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the district office.  If 
FAB determines that the case cannot be accepted based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see Action #10), the CE or FAB staff member remands the case
for district office action.  The CE or FAB staff member enters status code “F7” (FAB Remanded) 
with “OTH” (No DO Error – Other) as the reason code in ECMS B/E (as appropriate), with a status
effective date equal to the date of the remand.
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15.  If, after review or further development, the CE or FAB staff member determines that a case on 
the list does not require any action, the CE or FAB staff member must write a brief memo to the file
indicating that the file was reviewed and note the reason why no additional action is necessary.  A 
case classified as not requiring any action is a case that does not meet the SEC criteria, and there is 
no need to return it to NIOSH for partial dose reconstruction.

The CE must then code “NA” (No Action Necessary) and select the appropriate reason code from 
the reason code drop down list.  Since the “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC, the “NA” code is restricted to ECMS B.  This is because the SEC review 
list is derived from Part B data.  For SSFL Area IV cases that were reviewed under this Bulletin and
require no additional action, the reason code that must be selected is 010 (Reviewed under 10-10, 
Area IV (ETEC) of the Santa Susana Field Lab SEC) and be coded into ECMS B only, even if the 
case is a B/E case.  The status effective date of the “NA” code is the date of the memo to the file 
stating the review is complete, and the CE has determined there is no further action necessary.  For 
those instances in which further development is necessary, the “NA-010” code is not entered 
initially.  The “NA-010” code is only entered when the CE determines after development that the 
case does not meet the SEC criteria or there is no need to return it to NIOSH for partial dose 
reconstruction. For those cases on the DEEOIC list that were not withdrawn from NIOSH, the CE 
enters the “NA-010” code only after the CE determines that the case does not meet the SEC criteria.
These cases remain at NIOSH for completion of a partial dose reconstruction.

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-010” code in addition to the closure code.  The status effective date for the “NA” coding is the
date of the memorandum to file.

Disposition:  Retain until incorporated in the EEOICPA Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees 
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Subject:   Lawrence Berkeley National Laboratory (LBNL) SEC Class for August 13, 1942 through 
December 31, 1961

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from LBNL in 
Berkeley, California to be added to the Special Exposure Cohort (SEC).

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
determined that it qualified for evaluation under 42 C.F.R. § 83.14.  NIOSH submitted its findings 
to the petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On 
March 5, 2010, the Board submitted recommendations to the Secretary of Health and Human 
Services (HHS) to add to the SEC a class of employees who worked at LBNL in Berkeley, 
California.

On April 5, 2010, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All employees of the Department of Energy, its predecessor agencies, and their 
contractors and subcontractors who worked at the Lawrence Berkeley National 
Laboratory in Berkeley, California, from August 13, 1942 through December 31, 
1961, for a number of work days aggregating at least 250 work days, occurring 
either solely under this employment or in combination with work days within the 
parameters established for one or more other classes of employees included in the 
Special Exposure Cohort.

A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  Although Congress had the authority to reject the recommendation within a 30-day 
time frame, Congress took no action.  Therefore, the SEC designation for this class became 
effective as of May 5, 2010, which was 30 days after the Secretary of HHS designated the class for 
addition to the SEC in the report to Congress.  

NIOSH has concluded that it can provide a partial dose estimate using any internal and external 
monitoring data and occupational medical dose data that may be available for an individual claim, 
(and that can be interpreted using existing NIOSH dose reconstruction processes or procedures). 
This means that for claims that do not satisfy the SEC membership criteria, a partial dose 
reconstruction is to be performed by NIOSH.

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the April 5, 2010 letter to Congress from the 
Secretary of HHS in which Secretary Sebelius makes the designation.

Purpose: To provide procedures for processing SEC class claims for workers at LBNL in Berkeley, 
California.

Applicability: All staff.

Actions:

1.  This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted.

2.  The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at LBNL during the period of the SEC class.  It includes 
pending cases, cases previously denied, and cases at NIOSH.  It also includes specified and 
non-specified cancer cases.  All cases on this comprehensive list must be reviewed by the district 
office(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC class criteria 
are satisfied.  This comprehensive list will be provided to the appropriate district offices and FAB 
under separate cover.
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3.  The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion in the SEC.  A screening worksheet is 
included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case file.  Based upon the initial 
screening, the cases on the list will be grouped into three categories: those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  Claim status
codes have been created in ECMS to reflect each of these categories: ISL (Initial SEC Screening, 
Likely SEC) for those likely to be included in the SEC class; ISU (Initial SEC Screening, Unlikely 
SEC) for those unlikely to be included in the class; and ISD (Initial SEC Screening, Development 
Needed) for which development may be needed in order to reach a determination on SEC class 
inclusion.  A reason code corresponding to the SEC class status screening code has also been 
created, in this instance, 011 (Reviewed under 10-11, Lawrence Berkeley National Laboratory 
(LBNL) SEC).  Once the worksheet is completed, the claims examiner (CE) is to select the 
appropriate claim status code and associated reason code from the drop down lists in ECMS B only.
 The status effective date for the ISL, ISU and ISD codes is to correspond with the completion date 
of the screening worksheet.    

The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
acceptance.  Once screening and prioritization is complete, claims adjudication proceeds in the 
usual manner.  No matter the outcome of the screening protocol, each case must be evaluated 
formally for SEC inclusion and the decision recorded in ECMS.  The initial screening step is only 
applicable to cases on the comprehensive list.  It is not applicable to new claims submitted after the 
list is generated.  These claims will be evaluated for inclusion in the SEC class in the general course
of processing.

4.  For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, complete the worksheet and enter related coding.

5.  The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class, and that his or her
case is being returned to DOL for adjudication.  A copy of the NIOSH letter to affected LBNL 
claimants is included as Attachment 3.  The CE must print out a hard copy of the NIOSH letter for 
inclusion in the case file.

Once a case file is returned from NIOSH (including cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the “NW” code entry is May 5, 2010.  However, the CE does not enter the status code until the 
DEEOIC office actually receives the NIOSH-returned dose reconstruction record.  The standard 
procedure for NIOSH coding in ECMS E is to code all additional NIOSH actions only if the “NI” 
(Sent to NIOSH) status code has been entered.  Therefore, the CE enters the “NW” code into 
ECMS E with the status effective date of May 5, 2010, only if “NI” has already been entered in 
ECMS E.  

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC, and consequently are still at NIOSH for a dose reconstruction.  These cases 
must also be evaluated for inclusion in the SEC class in accordance with the procedures in this 
Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE), 
notifies the appropriate point of contact at NIOSH via e mail to return the dose reconstruction 
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analysis records. The SrCE then prints a copy of the “sent” e mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE is to enter the status code 
“NW” with a status effective date of May 5, 2010.  In addition, the CE must write a letter to the 
claimant advising that the case file has been withdrawn from NIOSH for evaluation under the SEC 
provision.

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action #15.

6. For any cases identified as having a potential for compensability based on the new SEC class, the
responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.  Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the EEOICPA Procedure Manual Chapter 2-0600.7.  If the employee has a specified cancer, 
proceed to Action #8.  If the employee does not have a specified cancer, proceed to Action #10.

8.  If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 workdays at LBNL between August 13, 1942 and December 31, 1961.  

LBNL became part of the Manhattan Engineer District (MED), upon its inception, on August 13, 
1942.  Since then, LBNL employees have been involved with research and development activities 
involving transuranic elements, and numerous other radioactive materials, as well as work with 
cyclotrons, linear accelerators, and other radiation-generating devices.  The calutron, a modified 
cyclotron that separated uranium isotopes, was developed at LBNL and used for the calutrons built 
at the Y-12 Plant in Oak Ridge, Tennessee, which led to the enrichment of uranium. 

Radiological operations at LBNL were widespread and potentially included all buildings on “the 
Hill” as well as all LBNL affiliated buildings on the Berkeley university campus, including the Old 
Radiation Laboratory, Donner Laboratory, Crocker Hall, Le Conte Hall, Gilman Hall, and the Old 
Chemistry Building.  NIOSH therefore had to assume that the potential for exposure to radioactive 
materials existed in all buildings of LBNL during the class period. 

Additionally, given the general lack of process knowledge or detailed source term information, and 
the potential for airborne radioactive contamination in many of the affected locations, it is not 
possible to determine that any specific work group was not potentially exposed to radioactive 
material releases or possible subsequent contamination.  Since no specific job titles or occupations 
for the class definition can be identified, NIOSH had to assume that the potential for exposure 
existed for all workers.  This means that, for the purpose of claims adjudication, any DOE or DOE 
contractor or subcontractor employment at any building at LBNL during the class period, qualifies 
for SEC consideration    

Once 250 days of LBNL employment during the class period are established, the CE or hearing 
representative can accept that the employment component of the SEC class is satisfied. In these 
cases, the CE proceeds to Action #9. 

If the employee does not have 250 workdays at LBNL, the CE must review the file to determine if 
additional days in the SEC can be found by combining days from employment meeting the criteria 
for other classes in the SEC and aggregating them together to meet the 250-workday requirement.  
If the 250 workday requirement is not satisfied, the CE proceeds to #10. 

9.  Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.

If it is determined that the case does qualify for the SEC class, the CE, through the SrCE, notifies 
the appropriate point of contact at NIOSH via e-mail, so that NIOSH can close out their file.  The 



SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents the date it 
was sent) for inclusion in the case file.

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the status effective date of the recommended decision 
to approve.  If the case is a B/E case, and the basis for the Part E acceptance is the Part B SEC 
acceptance, the “SE” code must also be entered into ECMS E with a status effective date of the 
recommended decision to approve under Part E.

For all claims where LBNL employment is claimed, regardless of whether the SEC criteria are met, 
the SEC site code “Lawrence Berkeley National Laboratory” must be selected under the 
“SEC/SEC Desc” field on the claim screen.

10.  Although NIOSH determined that it is not feasible for NIOSH to perform complete dose 
reconstructions for this class of employees, NIOSH has indicated that partial dose reconstructions 
are possible. Accordingly, for cases that have not been submitted to NIOSH and do not meet the 
criteria of the SEC class, the CE must refer these cases to NIOSH with a NIOSH Referral Summary
Document (NRSD) to perform dose reconstructions.  The CE enters status code “NI” in ECMS B.
 The status effective date is the date of the Senior or Supervisory CE signature on the NRSD. If the 
case is a B/E case, the “NI” code is not entered into ECMS E until non-radiological toxic exposure 
development is complete.

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCE, notifies the appropriate point of contact at NIOSH via e-mail to proceed with the dose 
reconstruction.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE enters status code “NI” into 
ECMS B, with a status effective date equal to the date of the e-mail requesting NIOSH to proceed 
with dose reconstruction.  The e mail should include a brief statement of why the case should 
proceed with dose reconstruction; e.g., non-specified cancer, insufficient latency period or does not 
meet the 250 workday requirement.  In addition, the CE is to notify the claimant by letter that the 
case is returned to NIOSH for a dose reconstruction and the reason(s) it does not qualify for the 
SEC class.  The CE is to send a copy of this letter to NIOSH.  If the case is a B/E case, and toxic 
exposure development was completed with a memorandum to the file (with a prior “NI”/”NW” 
code), the CE enters status code “NI” into ECMS E with the status effective date of the e-mail 
requesting NIOSH to proceed with dose reconstruction.

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the reason code of “PD” (Partial Dose Reconstruction).  The status effective
date is the date the dose reconstruction report is date-stamped into the district office.  The CE 
should not delete the “NW” or “NI” codes already present in ECMS.  If the CE had previously 
entered “NI” in ECMS E, the CE also enters codes “NR” and “PD” in ECMS E.  If the case is a 
B/E case, the CE enters the Probability of Causation (PoC) into ECMS B and ECMS E (regardless 
of whether the “NI” code had previously been entered).

11.  If the claim meets the SEC employment criteria and includes both a specified cancer and a 
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction resulting in a probability of causation (PoC) of 50% or 
greater, and any secondary cancers that are metastases of a compensable cancer.  In these instances, 
the CE drafts a recommended decision to accept the claim for the specified cancer (provided all 
criteria are met) and any cancers for which there is a POC of 50% or greater.  The CE enters status 
code “SE” into ECMS B.  The status effective date for the “SE” code is the date of the 
recommended decision to accept the specified cancer.  If the case is a B/E case, and the basis for the
Part E acceptance is the Part B SEC acceptance, the “SE” code must also be entered into ECMS E 



with a status effective date of the recommended decision to approve under Part E.

If necessary, the CE concurrently prepares a NRSD to NIOSH for a dose reconstruction for any 
non-specified cancer(s) to determine eligibility for medical benefits.  The CE enters status code 
“NI” into ECMS B.  The status effective date for the “NI” code is the date of the Senior or 
Supervisory CE signature on the NRSD. If the case is a B/E case, the CE enters status code “NI” in 
ECMS E only after the non-radiological toxic exposure development is complete and the CE cannot
accept causation.  In that case the CE creates a memorandum to file stating that toxic exposure 
development is complete, and enters status code “NI” in ECMS E with the date of the 
memorandum as the status effective date.

12.  If a claim has a final decision to deny based on a PoC of less than 50% and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case is reopened.  In the 
exercise of the DEEOIC Director’s discretion in the reopening process, the Director is delegating 
limited authority to the four District Directors and the Assistant District Directors (ADDs), at the 
discretion of the DD, to sign Director’s Orders for reopening of these cases. This delegated 
authority is limited to reopenings based upon evidence that an LBNL employee meets the criteria 
for placement into the SEC class as defined by this Bulletin.  This delegated authority extends to 
any case potentially affected by this SEC class.  However, if the District Director is unsure of 
whether the SEC is applicable to the case, the case should be referred to the National Office.  A 
sample Director’s Order is provided in Attachment 4.  The DEEOIC Director is retaining sole 
signature authority for all other types of reopenings not otherwise delegated.  Once a Director’s 
Order is issued, the district office is responsible for issuing a new recommended decision.

13.  For those cases reopened under the authority granted in this Bulletin, the District Director or 
ADD enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status 
effective date equal to the effective date of this Bulletin.  If the District Director or ADD is also 
reopening Part E, the “MN” code is also entered into EMCS E.  For all reopenings per this Bulletin,
upon completing the Director’s Order to reopen the claim, the District Director or ADD enters 
status code “MD” (Claim Reopened – File Returned to DO) into ECMS B/E (as appropriate) to 
reflect that the case has been reopened and is in the district office’s jurisdiction.  (The “MZ” status 
code, receipt of Director’s Order in the DO or FAB, is not necessary.)  The status effective date of 
the “MD” code is the date of the Director’s Order.  Please note that while the “MD” code is 
generally input by National Office staff, entry of this code has been delegated to the District 
Director or ADD, just as the authority to grant reopenings has been delegated in this specific 
circumstance.

14.  Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending LBNL cases 
that have a recommended decision to deny.  All cases on the comprehensive list identified in Action
#2 that are located at a FAB office must be reviewed for possible inclusion in the SEC class.  If the 
employee worked at LBNL during the time period specified, has a specified cancer, and meets the 
250-workday requirement, the FAB is to reverse the district office’s recommended decision to deny,
and accept the case.  The CE or FAB staff member enters status code “F6” (FAB Reversed to 
Accept) with the appropriate reason code into ECMS B/E (as appropriate) to reflect the FAB 
reversal with a status effective date equal to the date of the final decision to accept.  The CE or FAB
staff member also enters status code “SE” in ECMS B/E (as appropriate) with a status effective date
equal to the date of the final decision to accept.  

For all claims where LBNL employment is claimed, regardless of whether the SEC criteria are met, 
the SEC site code “Lawrence Berkeley National Laboratory” must be selected under the 
“SEC/SEC Desc” field on the claim screen.

If no action is required, FAB must follow the instructions specified in Action #15, below, to indicate
that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the district office.  If 
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FAB determines that the case cannot be accepted based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see Action #10), the CE or FAB staff member remands the case
for district office action.  The CE or FAB staff member enters status code “F7” (FAB Remanded) 
with “OTH” (No DO Error – Other) as the reason code in ECMS B/E (as appropriate), with a status
effective date equal to the date of the remand.

15.  If, after review or further development, the CE or FAB staff member determines that a case on 
the list does not require any action, the CE or FAB staff member must write a brief memo to the file
indicating that the file was reviewed and note the reason why no additional action is necessary.  A 
case classified as not requiring any action is a case that does not meet the SEC criteria, and there is 
no need to return it to NIOSH for partial dose reconstruction.

The CE must then code “NA” (No Action Necessary) and select the appropriate reason code from 
the reason code drop down list.  Since the “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC, the “NA” code is restricted to ECMS B.  This is because the SEC review 
list is derived from Part B data.  For LBNL cases that were reviewed under this Bulletin and require
no additional action, the reason code that must be selected is 011 (Reviewed under 10-11, Lawrence
Berkeley National Laboratory (LBNL) SEC class) and be coded into ECMS B only, even if the case
is a B/E case.  The status effective date of the “NA” code is the date of the memo to the file stating 
the review is complete, and the CE has determined there is no further action necessary.  For those 
instances in which further development is necessary, the “NA-011” code is not entered initially.
 The “NA-011” code is only entered when the CE determines after development that the case does 
not meet the SEC criteria or there is no need to return it to NIOSH for partial dose reconstruction. 
For those cases on the DEEOIC list that were not withdrawn from NIOSH, the CE enters the 
“NA-011” code only after the CE determines that the case does not meet the SEC criteria. These 
cases remain at NIOSH for completion of a partial dose reconstruction.

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-011” code in addition to the closure code.  The status effective date for the “NA” coding is the
date of the memorandum to file.

Disposition:  Retain until incorporated in the EEOICPA Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees 
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___________________________________________________________

Expiration Date:  May 5, 2011

___________________________________________________________

Subject:  Lawrence Livermore National Laboratory (LLNL) SEC Class for January 1, 1950 through
December 31, 1973

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the LLNL
in Livermore, California to be added to the Special Exposure Cohort (SEC). 

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
determined that it qualified for evaluation under 42 C.F.R. § 83.14.  NIOSH submitted its findings 
to the petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On 
March 5, 2010, the Board submitted recommendations to the Secretary of Health and Human 
Services (HHS) to add to the SEC a class of employees who worked at the LLNL in Livermore, 
California.            

On April 5, 2010, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All employees of the Department of Energy, its predecessor agencies, and their 
contractors and subcontractors who worked at the Lawrence Livermore National 
Laboratory in Livermore, California from January 1, 1950 through December 31, 
1973, for a number of work days aggregating at least 250 work days, occurring 
either solely under this employment or in combination with work days within the 
parameters established for one or more other classes of employees in the Special 
Exposure Cohort.

A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  Although Congress had the authority to reject the recommendation within a 30-day 
time frame, Congress took no action.  Therefore, the SEC designation for this class became 
effective as of May 5, 2010, which was 30 days after the Secretary of HHS designated the class for 
addition to the SEC in the report to Congress. 

NIOSH has concluded that it can provide a partial dose estimate using any internal and external 
monitoring data and occupational medical dose data that may be available for an individual claim, 
(and that can be interpreted using existing NIOSH dose reconstruction processes or procedures).  
This means that for claims that do not satisfy the SEC membership criteria, a partial dose 
reconstruction is to be performed by NIOSH.  

A previous SEC class pertaining to LLNL was the subject of Bulletin 08-20.  The new LLNL class 
described in this Bulletin effectively subsumes the prior class.  Therefore, the guidance provided 
here replaces the prior LLNL SEC class Bulletin. 

References:  Energy Employees Occupational Illness Compensation Program Act of 2000, 42 
U.S.C. § 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as 
Members of the Special Exposure Cohort Under EEOICPA; the April 5, 2010 letter to Congress 
from the Secretary of HHS in which Secretary Sebelius makes the designation.

Purpose:  To provide procedures for processing SEC class claims for workers at the LLNL in 
Livermore, California.

Applicability:  All staff. 

Actions:  

1.  This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
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future claims yet to be submitted.

2.  The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at LLNL during the period of the SEC class.   It includes 
pending cases, cases previously denied, and cases at NIOSH.  It also includes specified and 
non-specified cancer cases.  All cases on this comprehensive list must be reviewed by the district 
office(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC class criteria 
are satisfied.  This comprehensive list will be provided to the appropriate district offices and FAB 
under separate cover.  

Additionally, the prior LLNL class in the SEC was limited to employees who were “monitored for 
radiation exposure” at LLNL during the SEC period and worked at LLNL for at least 250 workdays 
during the SEC period.  Because the new class has no such limitation, even claims previously 
reviewed under Bulletin 08-20 for the prior LLNL class and found not to be eligible based upon 
employment criteria, will need to be re-examined as part of the new class. 

3.  The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion in the SEC.  A screening worksheet is 
included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case file.  Based upon the initial 
screening, the cases on the list will be grouped into three categories:  those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  Claim status
codes have been created in ECMS to reflect each of these categories:  ISL (Initial SEC Screening, 
Likely SEC) for those likely to be included in the SEC class; ISU (Initial SEC Screening, Unlikely 
SEC) for those unlikely to be included in the  class; and ISD (Initial SEC Screening, Development 
Needed) for which development may be needed in order to reach a determination on SEC class 
inclusion.  A reason code corresponding to the SEC class status screening code has also been 
created, in this instance, 012 (Reviewed under 10-12, Lawrence Livermore National Laboratory 
SEC class).  Once the worksheet is completed, the claims examiner (CE) is to select the appropriate 
claim status code and associated reason code from the drop down lists in ECMS B only.  The status 
effective date for the ISL, ISU and ISD codes is to correspond with the completion date of the 
screening worksheet.

The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
acceptance.  Once screening and prioritization is complete,  claims adjudication proceeds in the 
usual manner.  No matter the outcome of the screening protocol, each case must be evaluated 
formally for SEC inclusion and the decision recorded in ECMS.  The initial screening step is only 
applicable to cases on the comprehensive list.  It is not applicable to new claims submitted after the 
list is generated.  These claims will be evaluated for inclusion in the SEC class in the general course
of processing.

4.  For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, complete the worksheet and enter related coding. 

5.  The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class, and this his or her 
case is being returned to DOL for adjudication.  A copy of the NIOSH letter to affected LLNL 
claimants is included as Attachment 3.  The CE must print out a hard copy of the NIOSH letter for 
inclusion in the case file.
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Once a case file is returned from NIOSH (including cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the “NW” code entry is May 5, 2010.  However, the CE does not enter the status code until the 
DEEOIC office actually receives the NIOSH-returned dose reconstruction record.  The standard 
procedure for NIOSH coding in ECMS E is to code all additional NIOSH actions only if the “NI” 
(Sent to NIOSH) status code has been entered.  Therefore, the CE enters the “NW” code into 
EMCS E with the status effective date of May 5, 2010, only if “NI” has already been entered in 
ECMS E. 

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC, and consequently are still at NIOSH for a dose reconstruction.  These cases 
must also be evaluated for inclusion in the SEC class in accordance with the procedures in this 
Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE), 
notifies the appropriate point of contact at NIOSH via e-mail to return the dose reconstruction 
analysis records.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE is to enter the status code 
“NW” with a status effective date of May 5, 2010.  In addition, the CE must write a letter to the 
claimant advising that the case file has been withdrawn from NIOSH for evaluation under the SEC 
provision.

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action #15.

6.  For any cases identified as having a potential for compensability based on the new SEC class, 
the responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.  Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the EEOICPA Procedure Manual Chapter 2-0600.7.  If the employee has a specified cancer, 
proceed to Action #8.  If the employee does not have a specified cancer, proceed to Action #10.

8.  If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 workdays at the LLNL between January 1, 1950 and December 31, 1973.  

LLNL’s initial mission was the development of thermonuclear weapons.  Since then, its mission has
expanded to include diverse scientific and engineering research activities.  

LLNL was originally known as the University of California Radiation Laboratory at Livermore then
later as the Lawrence Radiation Laboratory at Livermore.  LLNL consists of two sites, the main 
Laboratory site, which is in a densely populated 1.5-mile area in Livermore, California, and Site 
300, LLNL’s Explosive Test Site, which is 15 miles southeast of Livermore near Tracy, California.  
This SEC class covers employees at both locations.    

In its evaluation, NIOSH does not indicate any definite boundaries between radiological and 
non-radiological areas of LLNL.  NIOSH, therefore, had to assume that the potential for exposure 
to radioactive materials existed in all areas of LLNL during the class period.  

Additionally, NIOSH was unable to define potential radiation exposure conditions based on worker 
job descriptions, job titles, and/or job assignments.   Therefore, based on the SEC designation, any 
probative evidence that the employee was a DOE or DOE contractor or sub-contractor employee at 
LLNL for at least 250 workdays during the SEC period is sufficient to include him or her in the 
SEC class.  

Once 250 workdays of LLNL employment during the class period are established, the CE or 
hearing representative can accept that the employment component of the SEC class is satisfied.  In 
these cases, the CE proceeds to Action #9.  

If the employee does not have 250 workdays at LLNL, the CE must review the file to determine if 



additional days in the SEC can be found by combining days from employment meeting the criteria 
for other classes in the SEC and aggregating them together to meet the 250-workday requirement.  
If the 250-workday requirement is not satisfied, the CE proceeds to Action #10.  

9.  Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision. 

If it is determined that the case does qualify for the SEC class, the CE through the SrCE, notifies the
appropriate point of contact at NIOSH via e-mail, so that NIOSH can close out their file.  The SrCE
then prints a copy of the “sent” e-mail (making sure the printed copy documents the date it was 
sent) for inclusion in the case file. 

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the status effective date of the recommended decision 
to approve.  If the case is a B/E case, and the basis for the Part E acceptance is the Part B SEC 
acceptance, the “SE” code must also be entered into ECMS E with a status effective date of the 
recommended decision to approve under Part E.

For all claims where LLNL employment is claimed, regardless of whether the SEC criteria are met, 
the SEC site code “LLNL” must selected under the “SEC/SEC Desc” field on the claim screen.  

10.  Although NIOSH determined that it is not feasible for NIOSH to perform complete dose 
reconstructions for this class of employees, NIOSH has indicated that partial dose reconstructions 
are possible.  Accordingly, for cases that have not been submitted to NIOSH and do not meet the 
criteria of the SEC class, the CE must refer these cases to NIOSH with a NIOSH Referral Summary
Document (NRSD) to perform dose reconstructions.  The CE enters status code “NI” in ECMS B.  
The status effective date is the date of the Senior or Supervisory CE signature on the NRSD.  If the 
case is a B/E case, the “NI” code is not entered into ECMS E until non-radiological toxic exposure 
development is complete.  

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCE, notifies the appropriate point of contact at NIOSH via e-mail to proceed with the dose 
reconstruction.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE enters status code “NI” into 
ECMS B, with a status effective date equal to the date of the e-mail requesting NIOSH to proceed 
with dose reconstruction.  The e-mail should include a brief statement of why the case should 
proceed with dose reconstruction; e.g., non-specified cancer, insufficient latency period or does not 
meet the 250-workday requirement.  In addition, the CE is to notify the claimant by letter that the 
case is returned to NIOSH for a dose reconstruction and the reason(s) it does not qualify for the 
SEC class.   The CE is to send a copy of this letter to NIOSH.  If the case is a B/E case, and toxic 
exposure development was completed with a memorandum to the file (with a prior “NI”/”NW” 
code), the CE enters status code “NI” into ECMS E with the status effective date of the e-mail 
requesting NIOSH to proceed with dose reconstruction.

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the reason code of “PD” (Partial Dose Reconstruction).  The status effective
date is the date the dose reconstruction report is date-stamped into the district office.  The CE 
should not delete the “NW” or “NI” codes already present in ECMS.  If the CE had previously 
entered “NI” in ECMS E, the CE also enters codes “NR” and “PD” in ECMS E.  If the case is a 
B/E case, the CE enters the Probability of Causation (PoC) into ECMS B and ECMS E (regardless 
of whether the “NI” code had previously been entered). 

11.  If the claim meets the SEC employment criteria and includes both a specified cancer and a 



non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction resulting in a probability of causation (PoC) of 50% or 
greater, and any secondary cancers that are metastases of a compensable cancer.  In these instances, 
the CE drafts a recommended decision to accept the claim for the specified cancer (provided all 
criteria are met) and any cancers for which there is a PoC of 50% or greater.  The CE enters status 
code “SE” into ECMS B.  The status effective date for the “SE” code is the date of the 
recommended decision to accept the specified cancer.  If the case is a B/E case, and the basis for the
Part E acceptance is the Part B SEC acceptance, the “SE” code must also be entered into ECMS E 
with a status effective date of the recommended decision to approve under Part E.

If necessary, the CE concurrently prepares a NRSD to NIOSH for a dose reconstruction for any 
non-specified cancer(s) to determine eligibility for medical benefits.  The CE enters status code 
“NI” into ECMS B.  The status effective date for the “NI” code is the date of the Senior or 
Supervisory CE signature on the NRSD.  If the case is a B/E case, the CE enters status code “NI” in
ECMS E only after the non-radiological toxic exposure development is complete and the CE cannot
accept causation.  In that case, the CE creates a memorandum to file stating that toxic exposure 
development is complete, and enters status code “NI” in ECMS E with the date of the 
memorandum as the status effective date.

12.  If a claim has a final decision to deny based on a PoC of less than 50% and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case is reopened.  In the 
exercise of the DEEOIC Director’s discretion in the reopening process, the Director is delegating 
limited authority to the four District Directors and the Assistant District Directors (ADDs), at the 
discretion of the DD, to sign Director’s Orders for reopening of these cases.  This delegated 
authority is limited to reopenings based upon evidence that a LLNL employee meets the criteria for 
placement into the SEC class as defined by this Bulletin.  This delegated authority extends to any 
case potentially affected by this SEC class.  However, if the District Director is unsure of whether 
the SEC is applicable to the case, the case should be referred to the National Office.  A sample 
Director’s Order is provided in Attachment 4.  The DEEOIC Director is retaining sole signature 
authority for all other types of reopenings not otherwise delegated.  Once a Director’s Order is 
issued, the district office is responsible for issuing a new recommended decision. 

13.  For those cases reopened under the authority granted in this Bulletin, the District Director or 
ADD enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status 
effective date equal to the effective date of this Bulletin.  If the District Director or ADD is also 
reopening Part E, the “MN” code is also entered into ECMS E.  For all reopenings per this Bulletin,
upon completing the Director’s Order to reopen the claim, the District Director or ADD enters 
status code “MD” (Claim Reopened – File Returned to DO) into ECMS B/E (as appropriate) to 
reflect that the case has been reopened and is in the district office’s jurisdiction.  (The “MZ” status 
code, receipt of Director’s Order in the DO or FAB, is not necessary.)  The status effective date of 
the “MD” code is the date of the Director’s Order.  Please note that while the “MD” code is 
generally input by National Office staff, entry of this code has been delegated to the District 
Director or ADD, just as the authority to grant reopenings has been delegated in this specific 
circumstance. 

14.  Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending LLNL cases 
that have a recommended decision to deny.  All cases on the comprehensive list identified in Action 
#2 that are located at a FAB office must be reviewed for possible inclusion in the SEC class.  If the 
employee worked at LLNL during the time period specified, has a specified cancer, and meets the 
250-workday requirement, the FAB is to reverse the district office’s recommended decision to deny,
and accept the case.  The CE or FAB staff member enters status code “F6” (FAB Reversed to 
Accept) with the appropriate reason code into ECMS B/E (as appropriate) to reflect the FAB 
reversal with a status effective date equal to the date of the final decision to accept.  The CE or FAB
staff member also enters status code “SE” in ECMS B/E (as appropriate) with a status effective date
equal to the date of the final decision to accept.
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For all claims where LLNL employment is claimed, regardless of whether the SEC criteria are met, 
the SEC site code “LLNL” must be selected under the “SEC/SEC Desc” field on the claim screen.

If no action is required, FAB must follow the instructions specified in Action #15, below, to indicate
that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the district office.  If 
FAB determines that the case cannot be accepted based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see Action #10), the CE or FAB staff member remands the case
for district office action.  The CE or FAB staff member enters status code “F7” (FAB Remanded) 
with “OTH” (No DO Error – Other) as the reason code in ECMS B/E (as appropriate), with a status
effective date equal to the date of the remand. 

15.  If, after review or further development, the CE or FAB staff member determines that a case on 
the list does not require any action, the CE or FAB staff member must write a brief memo to the file
indicating that the file was reviewed and note the reason why no additional action is necessary.  A 
case classified as not requiring any action is a case that does not meet the SEC criteria, and there is 
no need to return it to NIOSH for partial dose reconstruction.

The CE must then code “NA” (No Action Necessary) and select the appropriate reason code from 
the reason code drop down list.  Since the “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC, the “NA” code is restricted to ECMS B.  This is because the SEC review 
list is derived from Part B data.  For LLNL cases that were reviewed under this Bulletin and require 
no additional action, the reason code that must be selected is 012 (Reviewed under 10-12, Lawrence
Livermore National Laboratory SEC class) and be coded into ECMS B only, even if the case is a 
B/E case.  The status effective date of the “NA” code is the date of the memo to the file stating the 
review is complete, and the CE has determined there is no further action necessary.  For those 
instances in which further development is necessary, the “NA-012” code is not entered initially.  
The “NA-012” code is only entered when the CE determines after development that the case does 
not meet the SEC criteria or there is no need to return it to NIOSH for partial dose reconstruction.  
For those cases on the DEEOIC list that were not withdrawn from NIOSH, the CE enters the 
“NA-012” code only after the CE determines that the case does not meet the SEC criteria.  These 
cases remain at NIOSH for completion of a partial dose reconstruction.

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-012” code in addition to the closure code.  The status effective date for the “NA” coding is the
date of the memorandum to file.

Disposition:  Retain until incorporated in the EEOICPA Procedure Manual. 

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Attachment 4

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, Resource Centers and District Office Mail & File Sections.
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EEOICPA BULLETIN NO.10-13

Issue Date:      May 5, 2010

___________________________________________________________

Effective Date:  May 5, 2010

___________________________________________________________

Expiration Date: May 5, 2011

___________________________________________________________

Subject:   Nevada Test Site SEC Class for January 1, 1963 through December 31, 1992

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the 
Nevada Test Site (NTS) to be added to the Special Exposure Cohort (SEC).

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
determined that it qualified for evaluation under 42 C.F.R. § 83.13.  NIOSH submitted its findings 
to the petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On 
March 5, 2010, the Board submitted recommendations to the Secretary of Health and Human 
Services (HHS) to add to the SEC a class of employees who worked at the NTS.

On April 5, 2010, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All employees of the Department of Energy, its predecessor agencies, and its 
contractors and subcontractors who worked at the Nevada Test Site, from January 1, 
1963 through December 31, 1992, for a number of work days aggregating at least 
250 work days, occurring either solely under this employment or in combination 
with work days within the parameters established for one or more other classes of 
employees in the Special Exposure Cohort.
A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  Although Congress had the authority to reject the recommendation within a 30-day 
time frame, Congress took no action.  Therefore, the SEC designation for this class became 
effective as of May 5, 2010, which was 30 days after the Secretary of HHS designated the class for 
addition to the SEC in the report to Congress.  

NIOSH has determined that there is insufficient information either to estimate the maximum 
radiation dose for every type of cancer for which radiation doses are reconstructed that could have 
been incurred under plausible circumstances by any member of the class, or to estimate the 
radiation doses of members of the class more precisely than a maximum dose estimate. Specifically,
internal dose cannot be estimated.

A previous SEC class pertaining to the NTS, encompassing the period between January 27, 1951 
and December 31, 1962, was the subject of Bulletin 06-16.  The new NTS SEC class described in 
this Bulletin is not meant to replace the prior class, but is an addition to the prior NTS SEC class.

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the April 5, 2010 letter to Congress from the 
Secretary of HHS in which Secretary Sebelius makes the designation.

Purpose: To provide procedures for processing SEC class claims for workers at the NTS.

Applicability: All staff.

Actions:

1.  This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
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future claims yet to be submitted.

2.  The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at the NTS during the period of the SEC class.  It includes 
pending cases, cases previously denied, and cases at NIOSH.  It also includes specified and 
non-specified cancer cases.  All cases on this comprehensive list must be reviewed by the district 
office(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC class criteria 
are satisfied.  This comprehensive list will be provided to the appropriate district offices and FAB 
under separate cover.

3.  The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion in the SEC.  A screening worksheet is 
included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case file.  Based upon the initial 
screening, the cases on the list will be grouped into three categories: those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  Claim status
codes have been created in ECMS to reflect each of these categories: ISL (Initial SEC Screening, 
Likely SEC) for those likely to be included in the SEC class; ISU (Initial SEC Screening, Unlikely 
SEC) for those unlikely to be included in the class; and ISD (Initial SEC Screening, Development 
Needed) for which development may be needed in order to reach a determination on SEC class 
inclusion.  A reason code corresponding to the SEC class status screening code has also been 
created, in this instance, 013 (Reviewed under 10-13, Nevada Test Site SEC).  Once the worksheet 
is completed, the Claims Examiner (CE) is to select the appropriate claim status code and 
associated reason code from the drop down lists in ECMS B only.  The status effective date for the 
ISL, ISU and ISD codes is to correspond with the completion date of the screening worksheet.    

The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
acceptance.  Once screening and prioritization is complete, claims adjudication proceeds in the 
usual manner.  No matter the outcome of the screening protocol, each case must be evaluated 
formally for SEC inclusion and the decision recorded in ECMS.  The initial screening step is only 
applicable to cases on the comprehensive list.  It is not applicable to new claims submitted after the 
list is generated.  These claims will be evaluated for inclusion in the SEC class in the general course
of processing.

4.  For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, complete the worksheet and enter related coding.

5.  The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class, and that his or her
case is being returned to DOL for adjudication.  A copy of the NIOSH letter to affected NTS 
claimants is included as Attachment 3.  The CE must print out a hard copy of the NIOSH letter for 
inclusion in the case file.

Once a case file is returned from NIOSH (including cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the “NW” code entry is May 5, 2010.  However, the CE does not enter the status code until the 
DEEOIC office actually receives the NIOSH-returned dose reconstruction record.  The standard 
procedure for NIOSH coding in ECMS E is to code all additional NIOSH actions only if the “NI” 
(Sent to NIOSH) status code has been entered.  Therefore, the CE enters the “NW” code into 
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ECMS E with the status effective date of May 5, 2010, only if “NI” has already been entered in 
ECMS E.  

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC, and consequently are still at NIOSH for a dose reconstruction.  These cases 
must also be evaluated for inclusion in the SEC class in accordance with the procedures in this 
Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE), 
notifies the appropriate point of contact at NIOSH via e mail to return the dose reconstruction 
analysis records. The SrCE then prints a copy of the “sent” e mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE is to enter the status code 
“NW” with a status effective date of May 5, 2010.  In addition, the CE must write a letter to the 
claimant advising that the case file has been withdrawn from NIOSH for evaluation under the SEC 
provision.

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action #15.

6. For any cases identified as having a potential for compensability based on the new SEC class, the
responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.  Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the EEOICPA Procedure Manual Chapter 2-0600.7.  If the employee has a specified cancer, 
proceed to Action #8.  If the employee does not have a specified cancer, proceed to Action #10.

8.  If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 workdays at the NTS between January 1, 1963 and December 31, 1992. 

The NTS has served as the Nation’s primary continental site for the testing of nuclear devices. The 
NTS currently encompasses approximately 1,375 square miles. NTS was the primary location for 
the testing of nuclear explosives in the continental United States between 1951 and 1992. Nuclear 
testing at or above ground surface included atmospheric testing, earth-cratering experiments, and 
open-air nuclear reactor and rocket testing; which were the subject of the prior NTS SEC class. In 
1963, the United States signed the Limited Test Ban Treaty, which effectively sent the testing of 
nuclear weapons below ground. This period of underground testing is the subject of the new SEC 
class described in this Bulletin.

As per EEOICPA Circular No. 08-06, NTS includes Area 51 for the period 1958 through 1999.  
Refer to Circular 08-06 for additional details on Area 51 coverage. NTS does not, however, include 
the Yucca Mountain Site Characterization Project, as this is a separate DOE facility adjacent to the 
NTS. 

Please note that, as was the case for the prior NTS SEC class, the 250 work day calculation includes
any time spent at the NTS, including time spent working or living at the test site.  For example, 
there were employees who lived in the town of Mercury within the NTS during the SEC time 
period.  If the employee was present (either worked or lived) on site at the NTS for a 24-hour period
in a day, the CE would credit the employee with the equivalent of three (8-hour) work days.  If there
is evidence that the employee was present on site at the NTS for 24 hours in a day for 83 days, the 
employee would have the equivalent of 250 work days and would meet the 250 work day 
requirement. 

Once 250 days of NTS employment during the class period are established, the CE or hearing 
representative can accept that the employment component of the SEC class is satisfied. In these 
cases, the CE proceeds to Action #9. 

If the employee does not have 250 workdays at the NTS, the CE must review the file to determine if
additional days in the SEC can be found by combining days from employment meeting the criteria 
for other classes in the SEC and aggregating them together to meet the 250-workday requirement.  



If the 250 workday requirement is not satisfied, the CE proceeds to #10. 

9.  Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.

If it is determined that the case does qualify for the SEC class, the CE, through the SrCE, notifies 
the appropriate point of contact at NIOSH via e-mail, so that NIOSH can close out their file.  The 
SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents the date it 
was sent) for inclusion in the case file.

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the status effective date of the recommended decision 
to approve.  If the case is a B/E case, and the basis for the Part E acceptance is the Part B SEC 
acceptance, the “SE” code must also be entered into ECMS E with a status effective date of the 
recommended decision to approve under Part E.

For all claims where NTS employment is claimed, regardless of whether the SEC criteria are met, 
the SEC site code “NTS” (033) must be selected under the “SEC/SEC Desc” field on the claim 
screen.

10.  Although NIOSH determined that it is not feasible for NIOSH to perform complete dose 
reconstructions for this class of employees, NIOSH has indicated that partial dose reconstructions 
are possible. Accordingly, for cases that have not been submitted to NIOSH and do not meet the 
criteria of the SEC class, the CE must refer these cases to NIOSH with a NIOSH Referral Summary
Document (NRSD) to perform dose reconstructions.  The CE enters status code “NI” in ECMS B.
 The status effective date is the date of the Senior or Supervisory CE signature on the NRSD. If the 
case is a B/E case, the “NI” code is not entered into ECMS E until non-radiological toxic exposure 
development is complete.

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCE, notifies the appropriate point of contact at NIOSH via e-mail to proceed with the dose 
reconstruction.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE enters status code “NI” into 
ECMS B, with a status effective date equal to the date of the e-mail requesting NIOSH to proceed 
with dose reconstruction.  The e mail should include a brief statement of why the case should 
proceed with dose reconstruction; e.g., non-specified cancer, insufficient latency period or does not 
meet the 250 workday requirement.  In addition, the CE is to notify the claimant by letter that the 
case is returned to NIOSH for a dose reconstruction and the reason(s) it does not qualify for the 
SEC class.  The CE is to send a copy of this letter to NIOSH.  If the case is a B/E case, and toxic 
exposure development was completed with a memorandum to the file (with a prior “NI”/”NW” 
code), the CE enters status code “NI” into ECMS E with the status effective date of the e-mail 
requesting NIOSH to proceed with dose reconstruction.

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the reason code of “PD” (Partial Dose Reconstruction).  The status effective
date is the date the dose reconstruction report is date-stamped into the district office.  The CE 
should not delete the “NW” or “NI” codes already present in ECMS.  If the CE had previously 
entered “NI” in ECMS E, the CE also enters codes “NR” and “PD” in ECMS E.  If the case is a 
B/E case, the CE enters the Probability of Causation (PoC) into ECMS B and ECMS E (regardless 
of whether the “NI” code had previously been entered).

11.  If the claim meets the SEC employment criteria and includes both a specified cancer and a 
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 



cancer(s) that has a dose reconstruction resulting in a PoC of 50% or greater and any secondary 
cancers that are metastases of a compensable cancer.  In these instances, the CE drafts a 
recommended decision to accept the claim for the specified cancer (provided all criteria are met) 
and any cancers for which there is a POC of 50% or greater.  The CE enters status code “SE” into 
ECMS B.  The status effective date for the “SE” code is the date of the recommended decision to 
accept the specified cancer.  If the case is a B/E case, and the basis for the Part E acceptance is the 
Part B SEC acceptance, the “SE” code must also be entered into ECMS E with a status effective 
date of the recommended decision to approve under Part E.

If necessary, the CE concurrently prepares a NRSD to NIOSH for a dose reconstruction for any 
non-specified cancer(s) to determine eligibility for medical benefits.  The CE enters status code 
“NI” into ECMS B.  The status effective date for the “NI” code is the date of the Senior or 
Supervisory CE signature on the NRSD. If the case is a B/E case, the CE enters status code “NI” in 
ECMS E only after the non-radiological toxic exposure development is complete and the CE cannot
accept causation.  In that case the CE creates a memorandum to file stating that toxic exposure 
development is complete, and enters status code “NI” in ECMS E with the date of the 
memorandum as the status effective date.

12.  If a claim has a final decision to deny based on a PoC of less than 50% and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case is reopened.  In the 
exercise of the DEEOIC Director’s discretion in the reopening process, the Director is delegating 
limited authority to the four District Directors (DDs) and the Assistant District Directors (ADDs), at
the discretion of the DD, to sign Director’s Orders for reopening of these cases. This delegated 
authority is limited to reopenings based upon evidence that a NTS employee meets the criteria for 
placement into the SEC class as defined by this Bulletin.  This delegated authority extends to any 
case potentially affected by this SEC class.  However, if the DD is unsure of whether the SEC is 
applicable to the case, the case should be referred to the National Office.  A sample Director’s Order
is provided in Attachment 4.  The DEEOIC Director is retaining sole signature authority for all 
other types of reopenings not otherwise delegated.  Once a Director’s Order is issued, the district 
office is responsible for issuing a new recommended decision.

13.  For those cases reopened under the authority granted in this Bulletin, the DD or ADD enters 
status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status effective date 
equal to the effective date of this Bulletin.  If the DD or ADD is also reopening Part E, the “MN” 
code is also entered into EMCS E.  For all reopenings per this Bulletin, upon completing the 
Director’s Order to reopen the claim, the DD or ADD enters status code “MD” (Claim Reopened – 
File Returned to DO) into ECMS B/E (as appropriate) to reflect that the case has been reopened and
is in the district office’s jurisdiction.  (The “MZ” status code, receipt of Director’s Order in the DO 
or FAB, is not necessary.)  The status effective date of the “MD” code is the date of the Director’s 
Order.  Please note that while the “MD” code is generally input by National Office staff, entry of 
this code has been delegated to the DD or ADD, just as the authority to grant reopenings has been 
delegated in this specific circumstance.

14.  Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending NTS cases that
have a recommended decision to deny.  All cases on the comprehensive list identified in Action #2 
that are located at a FAB office must be reviewed for possible inclusion in the SEC class.  If the 
employee worked at the NTS during the time period specified, has a specified cancer, and meets the
250-workday requirement, the FAB is to reverse the district office’s recommended decision to deny,
and accept the case. The CE or FAB staff member enters status code “F6” (FAB Reversed to 
Accept) with the appropriate reason code into ECMS B/E (as appropriate) to reflect the FAB 
reversal with a status effective date equal to the date of the final decision to accept.  The CE or FAB
staff member also enters status code “SE” in ECMS B/E (as appropriate) with a status effective date
equal to the date of the final decision to accept.  

For all claims where NTS employment is claimed, regardless of whether the SEC criteria are met, 
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the SEC site code “033” must be selected under the “SEC/SEC Desc” field on the claim screen.

If no action is required, FAB must follow the instructions specified in Action #15, below, to indicate
that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the district office.  If 
FAB determines that the case cannot be accepted based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see Action #10), the CE or FAB staff member remands the case
for district office action.  The CE or FAB staff member enters status code “F7” (FAB Remanded) 
with “OTH” (No DO Error – Other) as the reason code in ECMS B/E (as appropriate), with a status
effective date equal to the date of the remand.

15.  If, after review or further development, the CE or FAB staff member determines that a case on 
the list does not require any action, the CE or FAB staff member must write a brief memo to the file
indicating that the file was reviewed and note the reason why no additional action is necessary.  A 
case classified as not requiring any action is a case that does not meet the SEC criteria, and there is 
no need to return it to NIOSH for partial dose reconstruction.

The CE must then code “NA” (No Action Necessary) and select the appropriate reason code from 
the reason code drop down list.  Since the “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC, the “NA” code is restricted to ECMS B.  This is because the SEC review 
list is derived from Part B data.  For NTS cases that were reviewed under this Bulletin and require 
no additional action, the reason code that must be selected is 013 (Reviewed under 10-13, Nevada 
Test Site SEC class) and be coded into ECMS B only, even if the case is a B/E case.  The status 
effective date of the “NA” code is the date of the memo to the file stating the review is complete, 
and the CE has determined there is no further action necessary. For those instances in which further 
development is necessary, the “NA-013” code is not entered initially.  The “NA-013” code is only 
entered when the CE determines after development that the case does not meet the SEC criteria or 
there is no need to return it to NIOSH for partial dose reconstruction. For those cases on the 
DEEOIC list that were not withdrawn from NIOSH, the CE enters the “NA-013” code only after 
the CE determines that the case does not meet the SEC criteria. These cases remain at NIOSH for 
completion of a partial dose reconstruction.

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-013” code in addition to the closure code.  The status effective date for the “NA” coding is the
date of the memorandum to file.

Disposition:  Retain until incorporated in the EEOICPA Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Attachment 4

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, Resource Centers and District Office Mail & File Sections.

10-14 Westinghouse Electric Corp. SEC Class for the period August 13, 1942 through 
December 31, 1949
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EEOICPA BULLETIN NO. 10-14

Issue Date:        May 5, 2010

___________________________________________________________

Effective Date:    May 5, 2010

___________________________________________________________

Expiration Date:   May 5, 2011

___________________________________________________________

Subject:   Westinghouse Electric Corp. SEC Class for the period August 13, 1942 through 
December 31, 1949. 

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83.14, a petition was filed on behalf of workers from 
Westinghouse Electric Corp. in Bloomfield, New Jersey to be added to the Special Exposure Cohort
(SEC).

The decision to initiate this petition occurred after the National Institute for Occupational Safety 
and Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.14.  
NIOSH submitted its findings to the petitioners and the Advisory Board on Radiation and Worker 
Health (“the Board”).  On March 5, 2010, the Board submitted recommendations to the Secretary of
Health and Human Services (HHS) to add to the SEC a class of employees who worked at 
Westinghouse Electric Corp. in Bloomfield, New Jersey.

On April 5, 2010, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress.

All Atomic Weapons Employer employees who worked at Westinghouse Electric 
Corp., Bloomfield, New Jersey, from August 13, 1942 through December 31, 1949, 
for a number of work days aggregating at least 250 work days, occurring either 
solely under this employment, or in combination with work days within the 
parameters established for one or more other classes of employees included in the 
Special Exposure Cohort. 
A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  Although Congress had the authority to reject the recommendation within a 30-day 
time frame, Congress took no action.  Therefore, the SEC designation for this class became 
effective as of May 5, 2010, which was 30 days after the Secretary of HHS designated the class for 
addition to the SEC in the report to Congress.

While a new SEC class has been added for employees at Westinghouse Electric Corp., NIOSH 
intends to use any available internal and external monitoring data that may become available for an 
individual claim (and that can be interpreted using existing NIOSH dose reconstruction processes or
procedures).  This means that for claims that do not satisfy the SEC membership criteria, a partial 
dose reconstruction is to be performed by NIOSH.

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83.13, Procedures for Designating Classes of Employees as Members 
of the Special Exposure Cohort Under EEOICPA; the April 5, 2010 letter to Congress from the 
Secretary of HHS in which Secretary Sebelius makes the designation.

Purpose: To provide procedures for processing SEC claims for workers at Westinghouse Electric 
Corp. in Bloomfield, New Jersey.

Applicability: All staff.
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Actions:

1.  This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted.

2.  The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at Westinghouse Electric Corp. during the period of the 
SEC class.  It includes pending cases, cases previously denied, and cases at NIOSH.  It also 
includes specified and non-specified cancer cases.  All cases on this comprehensive list must be 
reviewed by the district office(s) and by the Final Adjudication Branch (FAB) to determine whether 
the SEC class criteria are satisfied.  This comprehensive list will be provided to the appropriate 
district offices and FAB under separate cover.

3.  The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion into the SEC.  A screening worksheet is 
included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case file.  Based upon the initial 
screening, the cases on the list will be grouped into three categories: those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  Claim status
codes have been created in ECMS to reflect each of these categories: ISL (Initial SEC Screening, 
Likely SEC) for those likely to be included in the SEC class; ISU (Initial SEC Screening, Unlikely 
SEC) for those unlikely to be included in the class; and ISD (Initial SEC Screening, Development 
Needed), for which development may be needed in order to reach a determination on SEC class 
inclusion.  A reason code corresponding to the SEC class status screening code has also been 
created, in this instance, 014 (Reviewed under Bulletin 10-14, Westinghouse Electric Corp. SEC). 
Once the worksheet is completed, the claims examiner (CE) is to select the appropriate claim status 
code and associated reason code from the drop down lists in ECMS B only.  The status effective 
date for the ISL, ISU, and ISD codes is to correspond with the completion date of the screening 
worksheet.  Westinghouse Electric Corp. is an Atomic Weapons Employer (AWE).  As such, there 
are no Part E coding implications.   

The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
acceptance and for purposes of meeting operational plan goals.  Once screening and prioritization is
complete, claims adjudication proceeds in the usual manner.  No matter the outcome of the 
screening protocol, each case must be evaluated formally for SEC inclusion and the decision 
recorded in ECMS.  The initial screening step is only applicable to cases on the comprehensive list. 
It is not applicable to new claims submitted after the list is generated.  These claims will be 
evaluated for inclusion in the SEC class in the general course of processing.

4.  For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, worksheet and related coding.

5.  The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD, in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class, and that his or her
case is being returned to the DOL for adjudication.  A copy of the NIOSH letter to affected 
Westinghouse Electric Corp. employees is included as Attachment 3.  The CE must print out a hard 
copy of the NIOSH letter for inclusion in the case file.

Once a case file is returned from NIOSH (including cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
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“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the “NW” code entry is May 5, 2010.  However, the CE does not enter the status code until the 
DEEOIC office actually receives the NIOSH-returned dose reconstruction record.

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC class, and consequently are still at NIOSH for a dose reconstruction.  These 
cases must also be evaluated for inclusion in the SEC class in accordance with the procedures in 
this Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE),
notifies the appropriate point of contact at NIOSH via e mail to return the dose reconstruction 
analysis records.  The SrCE then prints a copy of the “sent” e mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE is to enter the status code 
“NW” with a status effective date of May 5, 2010.  In addition, the CE must write a letter to the 
claimant advising that the case file has been withdrawn from NIOSH for evaluation under the SEC 
provision.

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action Item #15.

6.  For any cases identified as having a potential for compensability based on the new SEC class, 
the responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.  Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the EEOICPA Procedure Manual Chapter 2-0600.7.  If the employee has a specified cancer, 
proceed to Action #8.  If the employee does not have a specified cancer, proceed to Action #10.

8.  If the employee has a specified cancer, the CE must determine if the worker was a qualified 
AWE employee who worked at least 250 workdays at Westinghouse Electric Corp. in Bloomfield, 
New Jersey between August 13, 1942 and December 31, 1949. If the employee does not have 250 
workdays at Westinghouse Electric Corp., the CE must review the file to determine if additional 
days in the SEC can be found by combining days from employment meeting the criteria for other 
classes in the SEC and aggregating them together to meet the 250-workday requirement.  If the 250 
workday requirement is not satisfied, the CE proceeds to #10. 

NIOSH has found no documentation to describe buildings and areas where radiological materials 
were used, or to limit such use to particular locations at the Bloomfield site.  There is also 
insufficient information to describe completely the source term, operational processes, worker 
movements, or potential for contamination spread at Westinghouse Electric Corp.; therefore, 
NIOSH assumes that the potential for exposure to radioactive materials existed in all areas of the 
Westinghouse Electric Corporate site.  This means that, for the purpose of claims adjudication, 
employment at any location within the Westinghouse Electric Corp. Bloomfield site, qualifies for 
SEC consideration.  

9.  Once the CE has determined that the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.

If it is determined that the case does qualify for the SEC class, the CE, through the SrCE, notifies 
the appropriate point of contact at NIOSH via e-mail, so that NIOSH can close out their file.  The 
SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents the date it 
was sent) for inclusion in the case file.

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the date of the recommended decision to approve.

For all claims where Westinghouse Electric Corp. employment is claimed, regardless of whether the
SEC criteria are met, the SEC site code “Westinghouse Electric Corp.” must be selected under the 
“SEC/SEC Desc” field on the claim screen. 



10.  Although HHS determined that it is not feasible for NIOSH to perform complete dose 
reconstructions for this class of employees, NIOSH has indicated that partial dose reconstructions 
are possible.  Accordingly, for cases that do not meet the criteria of the SEC class, the CE must refer
these cases to NIOSH with a NIOSH Referral Summary Document (NRSD) to perform dose 
reconstructions.  The CE enters status code “NI” (Sent to NIOSH) in ECMS B.  The status effective
date is the date of the Senior or Supervisory CE signature on the NRSD.

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCE, notifies the appropriate point of contact at NIOSH via e-mail to proceed with the dose 
reconstruction.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE enters status code “NI” (Sent 
to NIOSH) into the ECMS B, effective the date of the e-mail requesting NIOSH to proceed with 
dose reconstruction.  The e-mail should include a brief statement of why the case should proceed 
with dose reconstruction, e.g., non-specified cancer, insufficient latency period or does not meet the 
250-workday requirement.  In addition, the CE is to notify the claimant by letter that the case is 
returned to NIOSH for dose reconstruction and the reason(s) it does not qualify for the SEC class.  
The CE is to send a copy of this letter to NIOSH.  

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the “PD” (Partial Dose Reconstruction) reason code.  The status effective 
date is the date the dose reconstruction is date-stamped into the district office.  The CE should not 
delete the “NW” (NIOSH, returned without a dose reconstruction) or “NI” (Sent to NIOSH) code 
already present in ECMS.

11.  If the claim meets the SEC class employment criteria and includes both a specified cancer and a
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction that resulted in a probability of causation (PoC) of 50 
percent or greater, and any secondary cancers that are metastases of a compensable cancer.  In these 
instances, the CE drafts a recommended decision to accept the claim for the specified cancer 
(provided all criteria are met) and, if necessary, concurrently prepares a NRSD to NIOSH for a dose
reconstruction for the non-specified cancer to determine eligibility for medical benefits.  The CE 
enters status code “SE” (Confirmed as SEC claim) and the “NI” (Sent to NIOSH) code into ECMS 
B.  The status effective date for the “SE” code is the date of the recommended decision to accept 
the specified cancer.  The status effective date for the “NI” code is the date of the Senior or 
Supervisory CE signature on the NRSD.

12.  If a claim has a final decision to deny based on a PoC of less than 50%, and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case is reopened.  In the 
exercise of the Director’s discretion in the reopening process, the Director is delegating limited 
authority to the four District Directors and Assistant District Directors (ADD), at the discretion of 
the District Director, to sign Director’s Orders for reopening.  This delegated authority is limited to 
reopenings based upon evidence that a Westinghouse Electric Corp. employee meets the criteria for 
placement into the Westinghouse Electric Corp. SEC class as defined by this Bulletin.  This 
delegated authority extends to any case potentially affected by this SEC class.  However, if the 
District Director or ADD is unsure of whether the SEC is applicable to the case, the case should be 
referred to the National Office.  A sample Director’s Order is provided in Attachment 4.  The 
Director is retaining sole signature authority for all other types of reopenings not otherwise 
delegated.  Once a Director’s Order is issued, the district office is responsible for issuing a new 
recommended decision.

13. For those cases which are reopened under authority granted in this Bulletin, the District Director
or ADD enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status 
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effective date as the effective date of this bulletin.  For all reopenings per this bulletin, upon 
completing the Director’s Order to reopen the claim, the District Director or ADD enters status code
“MD” (Claim Reopened – File Returned to DO) into ECMS B to reflect that the case has been 
reopened and is in the district office’s jurisdiction.  (The “MZ” status code is not necessary).  The 
status effective date of the “MD” code is the date of the Director’s Order.  Please note that while 
National Office staff generally input the “MD” code, entry of this code has been delegated to the 
District Director and ADD, just as the authority to grant reopenings has been delegated in this 
specific circumstance.

14. Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending Westinghouse 
Electric Corp. cases that have a recommended decision to deny.  All cases on the comprehensive list
identified in Action Item #2 that are located at a FAB office must be reviewed for possible inclusion
in the SEC class.  If the employee worked at Westinghouse Electric Corp. during the period 
specified, has a specified cancer, and meets the 250-workday requirement, the FAB is to reverse the 
district office’s recommended decision to deny and accept the case.  The CE or FAB staff member 
enters status code “F6” (FAB Reversed to Accept, with appropriate Reason Code) into ECMS B to 
reflect the FAB reversal with a status effective date equal to the date of the final decision to 
approve.  The CE or FAB staff person enters status code “SE” (Confirmed as SEC Claim) into 
ECMS B with a status effective date equal to the date of the final decision to approve.

For all claims where Westinghouse Electric Corp. employment is claimed, regardless of whether the
SEC criteria are met, the SEC site code “Westinghouse Electric” must be selected under the 
“SEC/SEC Desc” field on the claim screen.  

If no action is required, FAB must follow the instructions specified in Action Item #15 below, to 
indicate that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the district office.  If 
FAB determines that the case cannot be approved based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see Action Item #10) the CE or FAB staff member remands the
case for district office action.  The CE or FAB staff member enters status code “F7” (FAB 
Remanded) with “OTH” (No DO Error – Other) as the reason code, with a status effective date of 
the date of the remand.

15.  If after review or further development, the CE or FAB staff member determines that a case on 
the list does not require any action, the CE or FAB staff member must write a brief memo to the file
indicating that the file was reviewed and noting the reason why no additional action is necessary.  A 
case classified as not requiring any action is a case that does not meet the SEC criteria and there is 
no need to return it to NIOSH for partial dose reconstruction.

The CE must code “NA” (No Action Necessary) and then select the appropriate reason code from 
the reason code drop down list.  The “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC and the “NA” code is restricted to ECMS B only because the SEC review 
list is derived from Part B data.  For Westinghouse Electric Corp. cases that were reviewed under 
this Bulletin and require no additional action, the reason code that must be selected is “014” 
(Reviewed under Bulletin 10-14 Westinghouse Electric Corp. SEC Class) and be coded into ECMS 
B only.  The status effective date of the “NA” code is the date of the memo to the file stating review
is complete and the CE has determined there is no further action necessary.  For those instances in 
which further development is necessary, the “NA-014” code is not entered initially.  The “NA-014” 
code is only entered when the CE determines after development that the case does not meet the 
SEC criteria or there is no need to return it to NIOSH for partial dose reconstruction.  For those 
cases on the DEEOIC list that were not withdrawn from NIOSH, the CE enters the “NA-014” code 
only after the CE determines that the case does not meet the SEC criteria.  These cases remain at 
NIOSH for completion of a partial dose reconstruction.

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 



“NA-014” code in addition to the closure code.  The status effective date for the “NA” coding is the
date of the memorandum to file. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Attachment 4

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, Resource Centers and District Office Mail & File Sections 

10-15 SEM Quality Assurance Plan

EEOICPA BULLETIN NO. 10-15

Issue Date:  June 14, 2010

___________________________________________________________

Effective Date:  June 14, 2010

___________________________________________________________

Expiration Date:  June 14, 2011

___________________________________________________________

Subject:  SEM Quality Assurance Plan

Background: Changes in the SEM information about the work processes, labor categories, and toxic
materials used at a DOE site can change the outcome of an eligibility determination and are 
typically the result of DOL’s research of previously un-reviewed site documentation.  DOE does not
maintain a central document repository or index of records applicable to each site, thereby 
inhibiting DOL’s research and data collection efforts.  Records for most sites, especially those that 
are no longer operating, are typically spread among several Federal Records Centers and operating 
DOE sites.  Furthermore, active DOE sites regularly generate new documentation.  As a result, the 
DOL SEM research team constantly reviews site documentation as it is identified and adds it to the 
DOL SEM Library where appropriate (it’s worth noting that information is also obtained from the 
Haz-Map website).

Past adjudication results may have been different if adjudication had been performed using current 
SEM information.  To ensure that such previously adjudicated cases are reviewed with the latest and
most complete SEM information, this procedure has been developed.  Using this procedure will 
result in the post-adjudication review of cases where changes in the SEM diseases and disease 
associations could affect the denial decision.   As noted above, this procedure is also applicable to 
Part E claims that are still in the process of being reviewed.

On a quarterly basis, Paragon provides DEEOIC with a report that describes the changes made to 
the SEM database and the affected ICD-9 codes, by worksite, during the previous three months.  
The DEEOIC SEM Coordinator reviews this report and shares it with the Branch of ADP Systems 
(BAS) within 2 business days.  The BAS then generates a “Post Adjudication Report” within 5-10 
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business days.

The Post Adjudication Report generated by BAS has two components: a SEM Summary Report and 
a SEM Detail Report.  The SEM Summary Report gives the total number of Part E Denials, based 
on a medical condition (ICD-9 match) identified as a result of changes in the SEM.  These numbers 
are broken up by District Office, including the FAB.  The SEM Detail Report provides specific 
information on these cases by District Office, claimant name, affected worksite, file number and the
assigned Claims Examiner. Using this information, the District Offices/FAB can ensure that each 
denial decision that could be affected by the SEM changes can be reevaluated.  For example, the 
SEM may list a new relationship between a toxic material and an occupational disease (the 
procedure “Instruction for Compiling and Entering Toxic Substance Information into the Site 
Exposure Matrices (SEM) Database,” provides a detailed discussion of how toxic materials are 
added to the SEM).  Using the ICD-9 code of that disease, District Office/FAB personnel can search
its database of denied cases to identify those cases with the same ICD-9 disease code.  At each 
District Office, those cases on the SEM Detail Report are assigned to a Claims Examiner (at the 
District Director’s discretion) for review to determine if its denial should be reevaluated.  The 
Claims Examiner uses the SEM to reevaluate the case using current information.   After reviewing 
the totality of evidence, this reevaluation may result in the case being reopened and approved or, 
alternatively, there may be no change in the existing denied status.  Similarly, for cases that are in 
the process of being reviewed, this procedure will assist the current Claims Examiner with the most 
current information relative to the condition being evaluated.  These actions are to be controlled by 
the District Director and the data are to be utilized at the discretion of the District Director and the 
FAB Manager.

DEEOIC believes the above process provides each claimant whose case has been denied a fair 
opportunity for reevaluation whenever new disease and disease-toxic material association 
information is added to the SEM database.

References:  U.S. Department of Labor EEOICP Site Exposure Matrices Pre-adjudication Changes 
Report, National Office Post-Adjudication Report 

Purpose:  To provide a mechanism for ensuring that previously denied cases have a way to be 
reopened based upon new medical and toxicological data that have been added to the SEM database
since the cases’ initial adjudication.   This plan is also applicable to cases that have yet to be 
adjudicated that may be impacted by changes to the SEM.  For example, if an additional causative 
agent link is added for bladder cancer, personnel will have a means of addressing this new piece of 
information.  This plan is part of an overall effort to maintain the quality of the DEEOIC program 
and to be claimant-friendly in the review and ultimate adjudication of claims.

Applicability:  All staff.

Actions:

Using SEM Pre/Post-Adjudication Reports:

Sometimes changes are made in SEM that may affect the DOL adjudication decision of a closed or 
in-process claim.  Specifically, a denied case may need to be reevaluated because of a disease or 
disease/toxic material association change in the SEM.   The SEM changes affecting an adjudication 
decision include the recognition of an occupational disease not previously listed in the SEM, 
deletion of a previously accepted occupational disease, or new toxic substance associations with 
existing occupational diseases.  

Two methods have been established to facilitate the District Office/FAB’s review of cases, the first 
for denied adjudicated cases where the ICD-9 is impacted by a change in the SEM and the second 
for pre-adjudication (in-progress) cases:

1.              Using the      Post-Adjudication Report:  As noted above, this report has two parts, the SEM



Summary Report (covers all the District Offices and the FAB) and the SEM Detail Report (provides 
detailed information, including case number, work location, claims examiner, district office, etc.).  
The Post-Adjudication Report is issued periodically by the National Office to identify those denied 
Part E cases that may be affected by a change in the SEM health effect information (by ICD-9) 
during the prior quarter.  Please see Figures 1 through 16 (attachments) to assist in visualizing these 
steps.  It’s important to note that the District Directors, FAB managers and National Office 
management will ultimately review and prioritize possible post-adjudication file review by trends in
the data fields.

a. Using the SEM Detail Report, Select the “All” tab or a District Office to display those cases of 
interest.  Delete the first row of the spreadsheet, and then enable the Excel Auto Filter feature for all
remaining columns and rows of the spreadsheet. 

b. In the “ICD-9 CD” column click on the drop-down arrow and select the ICD-9 Code of interest.  
The list of those cases potentially affected by a change in the SEM is returned.

c. In the “Worksite ID” column, click on the drop-down arrow and select the number of the site of 
interest.  The resulting list indicates those cases for the selected site that potentially need to be 
reevaluated using current SEM information.  

d. Using information in the “Case Number” and “LOC” (case location) retrieve the case file for the 
case of interest (for Privacy Act reasons, the case numbers have been suppressed in the attached 
figures).

e. For only the health effect in Step 2, repeat the applicable SEM searches.  Section 4 of chapter 
E-500 of the procedure manual provides guidance on using the SEM to evaluate a claim.

(1)  If the SEM indicates that none of the claimant’s potential exposures is related to 
the health effect then the Claims Examiner documents this information, inserts this 
documentation in the case file, and returns the case file to storage. 

(2)  If the SEM indicates that the worker may have been exposed to one or more 
substances linked to the health effect, then the claim should be carefully reviewed to 
determine whether, based upon the claimant’s documented job title and work 
activities, there should be an industrial hygiene review to determine whether any 
significant exposures to the material(s) in question may have occurred.

Example:  The Cleveland District Office receives the SEM Detail Report covering the period of 
April through June 2008 (see Figure 1). 

a. Using the SEM Detail Report, select the “CLE” tab to display those cases that may need 
reevaluation at the Cleveland District Office (see Figure 2).  Delete the first row of the spreadsheet 
and then enable the Excel Auto Filter feature for all remaining columns and rows (see Figure 3).

b. Suppose the District Office is interested in reviewing denied cases with the ICD-9 code of 173.3, 
Skin Cancer.  In the “ICD-9 CD” column, click on the drop-down arrow and select “173.3”.  The 
list of those denied cases linked to ICD-9 code 173.3 is returned (see Figure 4).  

c. Suppose the District Office is interested in reviewing the denied ICD-9 code 173.3 at cases at 
[SITE NAME], Worksite ID 242.  In the “Worksite ID” column, select “242”.  The list of those 
denied cases linked to ICD-9 code 173.3 at the [SITE NAME] is returned.  Nine cases are listed 
(see Figure 5).

d. If the District Office is interested in reviewing case #111111111, that number should be 
highlighted off the spreadsheet (See Figure 6) and assigned to a Claims Examiner who would then 
retrieve the case file. Using information from the case file, the Claims Examiner repeats the SEM 
searches for case 111111111 that are applicable to Skin Cancer.  

(1) If the SEM indicates that none of the claimant’s potential exposures is related to 
skin cancer, then document this information and return the case file.  
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(2) If the SEM indicates that the worker may have been exposed to one or more 
substances linked to skin cancer, then the claim should be carefully reviewed to 
determine whether, based upon the claimant’s documented job title and work 
activities, there should be an industrial hygiene review to determine whether any 
significant exposures to the material(s) in question may have occurred.

2.              Using the Pre-Adjudication SEM Changes Report (in the SEM database):  On the SEM 
Main Menu, clicking on the link “Adjudication-Related Change Report” on the lower task bar takes
authorized users to a search page. That page allows the user to search SEM for recent changes in the
SEM diseases and disease associations that could affect the recommended decision of a case that 
has been evaluated, but where a final adjudication decision has not yet been made. The following 
search filters are available:  

·        Site name

·        Health effect

·        Reporting period 

In addition, the user can select what features of the search are displayed:

·        Show sites (shows all the sites affected by a change in a health effect during the selected 
reporting period)

·        Show toxics (shows all the toxic substances associated with the health effect and any changes 
- additions and deletions - in disease associations during the selected reporting period)

·        Show dates (shows the date that a disease was added to SEM and the date(s) of any disease 
association changes during the selected reporting period) 

Because the SEM contains large amounts of data, the user will find that search times are shorter if 
use of the above features is limited to just those necessary.  Selecting all the features will result in 
thousands of rows of information being returned and will slow response time. 

a. Select “Adjudication-Related Change Report” on the SEM Main Menu lower task bar.

b. On the returned page, select the DOE site of interest.

c. On the returned page, select the health effect of interest. 

d. Select a start date just after the SEM searches in the case file were completed, and select an end 
date of yesterday.  For example, if a case was researched in the SEM on June 28, 2008, and today’s 
date is December 5, 2008, then the reporting period should be June 29, 2008 to December 4, 2008. 

e. Click “Run Report.”  Within the designated reporting period, the returned report tells the user 
whether the selected disease was added, deleted, or had disease association changes. 

f. If changes are reported, then the case may need to be reevaluated using current SEM data before 
it is adjudicated.

Example 1:  “Worker C” worked at the Pinellas Plant from 1970 to 1990.  He filed a COPD claim in
July 2008.  Case research was completed on August 15, 2008, and a recommended “denial” 
decision made.  However, a final adjudication decision has not been made. The user wants to know, 
“Have changes been made in the SEM information for COPD that could affect the adjudication 
decision?”  Assume that today’s date is December 5, 2008.

a. Select “Adjudication-Related Report” on the SEM Main Menu lower task bar (see Figure 7).

b. On the returned page, select “Pinellas Plant” as the site (see Figure 8).

d. Select “Pulmonary disease, chronic obstructive” as the health effect (see Figure 9). 

d. In the Reporting Period blocks enter “8/16/2008” (start date of search) and yesterday’s date, e.g. 
“12/4/2008” (end date of search). 
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e. Click “Run Report.”  Results: The returned information shows that no changes have been made in
the SEM COPD information at Pinellas since the denial recommendation was made on August 15, 
2008 (see Figure 11). The SEM page with this information is printed and inserted in the file and is 
processed for adjudication.

f. Since there were no changes in COPD from the time the case was previously researched in the 
SEM, there is no need for case reevaluation.  

Example 2:  “Worker D” worked at Hanford from 1975 to 2001.  He filed an “occupational asthma”
claim in July 2008.  Case research was completed on August 15, 2008, and a recommended “denial”
decision was made.  However, a final adjudication decision has not yet been rendered.   The user 
wants to know, “Have changes been made in the SEM information for occupational asthma that 
could affect the adjudication decision?”  Assume that today’s date is December 5, 2008.

a. Select “Changes Report” on the SEM Main Menu lower task bar.

b. On the returned page, select “Hanford” as the site (see Figure 12).

c. Select “Occupational asthma” as the health effect (see Figure 13).

d. Enter the reporting period “8/16/2008” (start date of search) and yesterday’s date, e.g. 
“12/4/2008” (end date of search).  See Figure 14.

e. Click “Run Report”.  Results:  two rows of data are returned (see Figure 15).  This alerts the user 
that since August 15, 2008, changes (additions, deletions, or both) have occurred in the 
occupational asthma toxic material associations.

f. Because there were changes in occupational asthma associations since the time that the case was 
previously researched in the SEM, there is a need for reevaluation.  

Note that this generated report can be used by authority granted at the discretion of District 
Directors/FAB Managers or other management; ad hoc reports can also be run as needed.

Disposition:  Retain until incorporated in the Federal EEOICPA Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation
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Attachment 15

Attachment 16

Distribution List No. 1:  (Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
FAB District Managers, Operation Chiefs, Hearing Representatives)  

10-16 Canoga Avenue Facility SEC Class from January 1, 1955 through December 31, 1960

EEOICPA BULLETIN NO. 10-16

Issue Date:        June 13, 2010

___________________________________________________________

Effective Date:    June 13, 2010

___________________________________________________________

Expiration Date:   June 13, 2011

___________________________________________________________

Subject:  Canoga Avenue Facility SEC Class from January 1, 1955 through December 31, 1960

Background:   Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the 
Canoga Avenue Facility, Los Angeles County, California, to be added to the Special Exposure 
Cohort (SEC). 

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
determined that it qualified for evaluation under 42 C.F.R. § 83.13.  NIOSH submitted its findings 
to the petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On April 
12, 2010, the Board submitted recommendations to the Secretary of Health and Human Services 
(HHS) to add to the SEC a class of employees who worked at the Canoga Avenue Facility.

On May 14, 2010, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All employees of the Department of Energy, its predecessor agencies, and its 
contractors and subcontractors who worked at the Canoga Avenue Facility, Los 
Angeles County, California, from January 1, 1955 through December 31, 1960 for a 
number of work days aggregating at least 250 work days, occurring either solely 
under this employment or in combination with work days within the parameters 
established for one or more other classes of employees in the Special Exposure 
Cohort. 
A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  Although Congress had the authority to reject the recommendation within a 30-day 
time frame, Congress took no action.  Therefore, the SEC designation for this class became 
effective as of June 13, 2010, which was 30 days after the Secretary of HHS designated the class for
addition to the SEC in the report to Congress.

NIOSH has concluded that it can provide a partial dose estimate using any internal and external 
monitoring data, including occupational medical dose, available for an individual claim (and that 
can be interpreted using existing NIOSH dose reconstruction processes or procedures).  This means 
that for claims that do not satisfy the SEC membership criteria, a partial dose reconstruction is to be
performed by NIOSH.

References:   Energy Employees Occupational Illness Compensation Program Act of 2000, 42 
U.S.C. § 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as 
Members of the Special Exposure Cohort Under EEOICPA; the May 14, 2010 letter to Congress 
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from the Secretary of HHS in which Secretary Sebelius makes the designation.  

Purpose:  To provide procedures for processing SEC class claims for workers at the Canoga Avenue
Facility, Los Angeles County, California.  

Applicability: All staff.

Actions:  

1.   This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted.

2.   The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared
a list of cases with claimed employment at the Canoga Avenue Facility during the period of the SEC
class.  It includes pending cases, cases previously denied, and cases at NIOSH. It also includes 
specified and non-specified cancer cases.  All cases on this comprehensive list must be reviewed by 
the district office(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC 
class criteria are satisfied.  This comprehensive list will be provided to the appropriate district 
offices and FAB under separate cover.

3.  The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion in the SEC.  A screening worksheet is 
included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case file.  Based upon the initial 
screening, the cases on the list will be grouped into three categories:  those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  Claim status
codes have been created in ECMS to reflect each of these categories:  ISL (Initial SEC Screening, 
Likely SEC) for those likely to be included in the SEC class; ISU (Initial SEC Screening, Unlikely 
SEC) for those unlikely to be included in the class; and ISD (Initial SEC Screening, Development 
Needed) for which development may be needed in order to reach a determination on SEC class 
inclusion.  A reason code corresponding to the SEC class status screening code has also been 
created, in this instance, 016 (Reviewed under 10-16, Canoga Avenue Facility, Los Angeles County,
California SEC).  Once the worksheet is completed, the claims examiner (CE) is to select the 
appropriate claim status code and associated reason code from the drop down lists in ECMS B 
only.  The status effective date for the ISL, ISU and ISD codes is to correspond with the completion
date of the screening worksheet.  

The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
acceptance.  Once screening and prioritization is complete, claims adjudication proceeds in the 
usual manner.  No matter the outcome of the screening protocol, each case must be evaluated 
formally for SEC inclusion and the decision recorded in ECMS.  The initial screening step is only 
applicable to cases on the comprehensive list.  It is not applicable to new claims submitted after the 
list is generated.  These claims will be evaluated for inclusion in the SEC class in the general course
of processing.  

4.  For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, complete the worksheet and enter related coding. 

5.  The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class, and that his or her
case is being returned to DOL for adjudication.  A copy of the NIOSH letter to affected Canoga 
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Avenue Facility claimants is included as Attachment 3.  The CE must print out a hard copy of the 
NIOSH letter for inclusion in the case file. 

Once a case file is returned from NIOSH (including cases that DEEOC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the “NW” code entry is June 13, 2010.  However, the CE does not enter the status code until the 
DEEOIC office actually receives the NIOSH-returned dose reconstruction record.  The standard 
procedure for NIOSH coding in ECMS E is to code all additional NIOSH actions only if the “NI” 
(Sent to NIOSH) status code has been entered.  Therefore, the CE enters the “NW” code into 
ECMS E with the status effective date of June 13, 2010, only if “NI” has already been entered in 
ECMS E. 

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC, and consequently are still at NIOSH for a dose reconstruction.  These cases 
must also be evaluated for inclusion in the SEC class in accordance with the procedures in this 
Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE), 
notifies the appropriate point of contact at NIOSH via    e-mail to return the dose reconstruction 
analysis records.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE is to enter the status code 
“NW” with a status effective date of June 13, 2010.  In addition, the CE must write a letter to the 
claimant advising that the case file has been withdrawn from NIOSH for evaluation under the SEC 
provision. 

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action #15.

6.   For any cases identified as having a potential for compensability based on the new SEC class, 
the responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.   Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the Federal (EEOICPA) Procedure Manual, Chapter 2-0600.7.  If the employee has a specified 
cancer, proceed to Action #8.  If the employee does not have a specified cancer, proceed to Action 
#10.

8.   If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 workdays at the Canoga Avenue Facility, Los Angeles County, California, between 
January 1, 1955 and December 31, 1960. 

Once 250 days of Canoga Avenue Facility employment during the class period is established, the 
CE or hearing representative can accept that the employment component of the SEC class is 
satisfied.  In these cases, the CE proceeds to Action #9.

If the employee does not have 250 workdays at the Canoga Avenue Facility, the CE must review the
file to determine if additional days in the SEC can be found by combining days from employment 
meeting the criteria for other classes in the SEC and aggregating them together to meet the 
250-workday requirement.  If the 250 workday requirement is not satisfied, the CE proceeds to 
Action #10. 

9.  Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.

If it is determined that the case does qualify for the SEC class, the CE, through the SrCE, notifies 
the appropriate point of contact at NIOSH via e-mail, so that NIOSH can close out their file.  The 
SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents the date it 
was sent) for inclusion in the case file. 
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ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the status effective date of the recommended decision 
to approve.  If the case is a B/E case, and the basis for the Part E acceptance is the Part B SEC 
acceptance, the “SE” code must also be entered into ECMS E with a status effective date of the 
recommended decision to approve under Part E.

For all claims where Canoga Avenue Facility employment is claimed, regardless of whether the 
SEC criteria are met, the SEC site code “Canoga Avenue Facility” must be selected under the 
“SEC/SEC Desc” field on the claim screen.  

10.  Although NIOSH determined that it is not feasible for NIOSH to perform complete dose 
reconstructions for this class of employees, NIOSH has indicated that partial dose reconstructions 
are possible.  Accordingly, for cases that have not been submitted to NIOSH and do not meet the 
criteria of the SEC class, the CE must refer these cases to NIOSH with a NIOSH Referral Summary
Document (NRSD) to perform dose reconstructions.  The CE enters status code “NI” in ECMS B.  
The status effective date is the date of the Senior or Supervisory CE signature on the NRSD.  If the 
case is a B/E case, the “NI” code is not entered into ECMS E until non-radiological toxic exposure 
development is complete. 

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCE, notifies the appropriate point of contact at NIOSH via e-mail to proceed with the dose 
reconstruction.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE enters status code “NI” into 
ECMS B, with a status effective date equal to the date of the e-mail requesting NIOSH to proceed 
with dose reconstruction.  The e-mail should include a brief statement of why the case should 
proceed with dose reconstruction; e.g., non-specified cancer, insufficient latency period or does not 
meet the 250-workday requirement.  In addition, the CE is to notify the claimant by letter that the 
case is returned to NIOSH for a dose reconstruction and the reason(s) it does not qualify for the 
SEC class.  The CE is to send a copy of this letter to NIOSH.  If the case is a B/E case, and toxic 
exposure development was completed with a memorandum to the file (with a prior “NI”/”NW” 
code), the CE enters status code “NI” into ECMS E with the status effective date of the e-mail 
requesting NIOSH to proceed with dose reconstruction.

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the reason code of “PD” (Partial Dose Reconstruction).  The status effective
date is the date the dose reconstruction report is date-stamped into the district office.  The CE 
should not delete the “NW” or “NI” codes already present in ECMS.  If the CE had previously 
entered “NI” in ECMS E, the CE also enters codes “NR” and “PD” in ECMS E.  If the case is a 
B/E case, the CE enters the Probability of Causation (PoC) into ECMS B and ECMS E (regardless 
of whether the “NI” code had previously been entered). 

11.  If the claim meets the SEC employment criteria and includes both a specified cancer and a 
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction resulting in a probability of causation (PoC) of 50% or 
greater, and any secondary cancers that are metastases of a compensable cancer.  In these instances, 
the CE drafts a recommended decision to accept the claim for the specified cancer (provided all 
criteria are met) and any cancers for which there is a PoC of 50% or greater.  The CE enters status 
code “SE” into ECMS B.  The status effective date for the “SE” code is the date of the 
recommended decision to accept the specified cancer.  If the case is a B/E case, and the basis for the
Part E acceptance is the Part B SEC acceptance, the “SE” code must also be entered into ECMS E 
with a status effective date of the recommended decision to approve under Part E. 

If necessary, the CE concurrently prepares a NRSD to NIOSH for a dose reconstruction for any 



non-specified cancer(s) to determine eligibility for medical benefits.  The CE enters status code 
“NI” into ECMS B.  The status effective date for the “NI” code is the date of the Senior or 
Supervisory CE signature on the NRSD.  If the case is a B/E case, the CE enters status code “NI” in
ECMS E only after the non-radiological toxic exposure development is complete and the CE cannot
accept causation.  In that case the CE creates a memorandum to file stating that toxic exposure 
development is complete, and enters status code “NI” in ECMS E with the date of the 
memorandum as the status effective date. 

12.  If a claim has a final decision to deny based on a PoC of less than 50% and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case is reopened.  In the 
exercise of the DEEOIC Director’s discretion in the reopening process, the Director is delegating 
limited authority to the four District Directors and the Assistant District Directors (ADDs), at the 
discretion of the DD, to sign the Director’s Orders for reopening of these cases.  This delegated 
authority is limited to reopenings based upon evidence that a Canoga Avenue Facility employee 
meets the criteria for placement into the SEC class as defined by this Bulletin.  This delegated 
authority extends to any case potentially affected by this SEC class.  However, if the District 
Director is unsure of whether the SEC is applicable to the case, the case should be referred to the 
National Office.  A sample Director’s Order is provided in Attachment 4.  The DEEOIC Director is 
retaining sole signature authority for all other types of reopenings not otherwise delegated.  Once a 
Director’s Order is issued, the district office is responsible for issuing a new recommended 
decision.  

13.  For those cases reopened under the authority granted in this Bulletin, the District Director or 
ADD enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status 
effective date equal to the effective date of this Bulletin.  If the District Director or ADD is also 
reopening Part E, and “MN” code is also entered into ECMS E.  For all reopenings per this 
Bulletin, upon completing the Director’s Order to reopen the claim, the District Director or ADD 
enters status code “MD” (Claim Reopened – File Returned to DO) into ECMS B/E (as appropriate) 
to reflect that the case has been reopened and is in the district office’s jurisdiction.  (The “MZ” 
status code, receipt of Director’s Order in the DO or FAB, is not necessary.)  The status effective 
date of the “MD” code is the date of the Director’s Order.  Please note that while the “MD” code is 
generally input by National Office staff, entry of this code has been delegated to the District 
Director or ADD, just as the authority to grant reopenings has been delegated in this specific 
circumstance. 

14. Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending Canoga Avenue
Facility cases that have a recommended decision to deny.  All cases on the comprehensive list 
identified in Action #2 that are located at a FAB office must be reviewed for possible inclusion in 
the SEC class.  If the employee worked at the Canoga Avenue Facility during the time period 
specified, has a specified cancer, and meets the 250-workday requirement, the FAB is to reverse the 
district office’s recommended decision to deny, and accept the case.  The CE or FAB staff member 
enters status code “F6” (FAB Reversed to Accept) with the appropriate reason code into ECMS B/E
(as appropriate) to reflect the FAB reversal with a status effective date equal to the date of the final 
decision to accept.  The CE or FAB staff member also enters status code “SE” in ECMS B/E (as 
appropriate) with a status effective date equal to the date of the final decision to accept. 

For all claims where Canoga Avenue Facility employment is claimed, regardless of whether the 
SEC criteria are met, the SEC site code “Canoga Avenue Facility” must be selected under the 
“SEC/SEC Desc” field on the claim screen.

If no action is required, FAB must follow the instructions specified in Action #15, below, to indicate
that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the district office.  If 
FAB determines that the case cannot be accepted based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see Action #10), the CE or FAB staff member remands the case

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin10-16Attachments/Bulletin10-16Attachment4.htm


for district office action.  The CE or FAB staff member enters status code “F7” (FAB Remanded) 
with “OTH” (No DO Error – Other) as the reason code in ECMS B/E (as appropriate), with a status
effective date equal to the date of the remand. 

15.  If, after review or further development, the CE or FAB staff member determines that a case on 
the list does not require any action, the CE or FAB staff member must write a brief memo to the file
indicating that the file was reviewed and note the reason why no additional action is necessary.  A 
case classified as not requiring any action is a case that does not meet the SEC criteria, and there is 
no need to return it to NIOSH for partial dose reconstruction.

The CE must then code “NA” (No Action Necessary) and select the appropriate reason code from 
the reason code drop down list.  Since the “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC, the “NA” code is restricted to ECMS B.  This is because the SEC review 
list is derived from Part B data.  For Canoga Avenue Facility cases that were reviewed under this 
Bulletin and require no additional action, the reason code that must be selected is 016 (Reviewed 
under 10-16, Canoga Avenue Facility, Los Angeles County, California SEC) and be coded into 
ECMS B only, even if the case is a B/E case.  The status effective date of the “NA” code is the date 
of the memo to the file stating the review is complete, and the CE has determined there is no further
action necessary.  For those instances in which further development is necessary, the “NA-016” 
code is not entered initially.  The “NA-016” code is only entered when the CE determines after 
development that the case does not meet the SEC criteria or there is no need to return it to NIOSH 
for partial dose reconstruction.  For those cases on the DEEOIC list that were not withdrawn from 
NIOSH, the CE enters the “NA-016” code only after the CE determines that the case does not meet 
the SEC criteria.  These cases remain at NIOSH for completion of a partial dose reconstruction.  

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-016” code in addition to the closure code.  The status effective date for the “NA” coding is the
date of the memorandum to file. 

Disposition:  Retain until incorporated in the EEOICPA Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Attachment 4

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, Resource Centers and District Office Mail & File Sections. 
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Expiration Date:   August 12, 2011

___________________________________________________________

Subject:  BWX Technologies, Inc. (Virginia) SEC Class from January 1, 1959 through December 
31, 1959 and/or January 1, 1968 through December 31, 1972

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from BWX 
Technologies, Inc. (Virginia) in Lynchburg, Virginia to be added to the Special Exposure Cohort 
(SEC).

The decision to initiate this petition occurred after the National Institute for Occupational Safety 
and Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.14.  
NIOSH submitted its findings to the Advisory board on Radiation and Worker Health (“the 
Board”).  On June 11, 2010, the Board submitted recommendations to the Secretary of Health and 
Human Services (HHS) to add to the SEC a class of employees who worked at BWX Technologies, 
Inc. (Virginia) in Lynchburg, Virginia.

On July 13, 2010, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All Atomic Weapons Employer employees who worked at BWX Technologies, Inc. 
in Lynchburg, Virginia from January 1, 1959 through December 31, 1959; and/or 
from January 1, 1968 through December 31, 1972, for a number of work days 
aggregating at least 250 work days, occurring either solely under this employment, 
or in combination with work days within the parameters established for one or more 
other classes of employees included in the Special Exposure Cohort.
A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  Although Congress had the authority to reject the recommendation within a 30-day 
time frame, Congress took no action.  Therefore, the SEC designation for this class became 
effective as of August 12, 2010, which was 30 days after the Secretary of HHS designated the class 
for addition to the SEC in the report to Congress.

While a new SEC class has been added for employees at BWX Technologies, Inc. (Virginia), 
NIOSH intends to use any available internal and external monitoring data that may become 
available for an individual claim (and that can be interpreted using existing NIOSH dose 
reconstruction processes or procedures). Additionally, NIOSH can estimate occupational medical 
dose. This means that for claims that do not satisfy the SEC membership criteria, a partial dose 
reconstruction is to be performed by NIOSH. 

References:  Energy Employees Occupational Illness Compensation Program Act of 2000, 42 
U.S.C. § 7384 et seq.; 42 C.F.R. Part 83.14, Procedures for Designating Classes of Employees as 
Members of the Special Exposure Cohort Under EEOICPA; the July 13, 2010 letter to Congress 
from the Secretary of HHS in which Secretary Sebelius makes the designation; SEC Petition Report
for BWX Technologies, Inc. (Virginia).

Purpose:  To provide procedures for processing SEC claims for workers at BWX Technologies, Inc. 
in Lynchburg, Virginia. 

Applicability:  All staff.

Actions:   

1.   This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted.

2.   The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared
a list of cases with claimed employment at BWX Technologies, Inc. (Virginia) during the period of 
the SEC class.  It includes pending cases, cases previously denied, and cases at NIOSH.  It also 
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includes specified and non-specified cancer cases.  All cases on this comprehensive list must be 
reviewed by the district office(s) and by the Final Adjudication Branch (FAB) to determine whether 
the SEC class criteria are satisfied.  This comprehensive list will be provided to the appropriate 
district offices and FAB under separate cover. 

3.   The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion into the SEC.  A screening worksheet is 
included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case file.  Based upon the initial 
screening, the cases on the list will be grouped into three categories:  those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  Claim status
codes have been created in ECMS to reflect each of these categories:  ISL (Initial SEC Screening, 
Likely SEC) for those likely to be included in the SEC class; ISU (Initial SEC Screening, Unlikely 
SEC) for those unlikely to be included in the class; and ISD (Initial SEC Screening,  Development 
Needed) for those for which development may be needed in order to reach a determination on SEC 
class inclusion. A reason code corresponding to the SEC class status screening code has also been 
created, in this instance, 017 (Reviewed under Bulletin 10-17, BWX Technologies, Inc. (Virginia) 
SEC).  Once the worksheet is completed, the claims examiner (CE) is to select the appropriate 
claim status code and associated reason code from the drop down lists in ECMS B only.  The status 
effective date for the ISL, ISU, and ISD codes is to correspond with the completion date of the 
screening worksheet.  BWX Technologies, Inc. (Virginia) is an Atomic Weapons Employer (AWE). 
As such, there are no Part E coding implications.

The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
acceptance and for purposes of meeting operational plan goals.  Once screening and prioritization is
complete, claims adjudication proceeds in the usual manner.  No matter the outcome of the 
screening protocol, each case must be evaluated formally for SEC inclusion and the decision 
recorded in ECMS.  The initial screening step is only applicable to cases on the comprehensive list. 
It is not applicable to new claims submitted after the list is generated.  These claims will be 
evaluated for inclusion in the SEC class in the general course of processing. 

4.  For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, complete the worksheet and related coding. 

5.  The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD, in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class, and that his or her
case is being returned to the DOL for adjudication.  A copy of the NIOSH letter to affected BWX 
Technologies, Inc. (Virginia) employees is included as Attachment 3.  The CE must print out a hard 
copy of the NIOSH letter for inclusion in the case file.

Once a case file is returned from NIOSH (including cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the “NW” code entry is August 12, 2010.  However, the CE does not enter the status code until the 
DEEOIC office actually receives the NIOSH-returned dose reconstruction record.

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC class, and consequently are still at NIOSH for a dose reconstruction.  These 
cases must also be evaluated for inclusion in the SEC class in accordance with the procedures in 
this Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE),
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notifies the appropriate point of contact at NIOSH via e-mail to return the dose reconstruction 
analysis records.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE is to enter the status code 
“NW” with a status effective date of August 12, 2010.  In addition, the CE must write a letter to the 
claimant advising that the case file has been withdrawn from NIOSH for evaluation under the SEC 
provision.

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action #15. 

6.  For any cases identified as having a potential for compensability based on the new SEC class, 
the responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.  Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the Federal (EEOICPA) Procedure Manual, Chapter 2-0600.7.  If the employee has a specified 
cancer, proceed to Action #8.  If the employee does not have a specified cancer, proceed to Action 
#10. 

8.  If the employee has a specified cancer, the CE must determine if the worker was a qualified 
Atomic Weapons Employer (AWE) employee who worked at least 250 workdays at BWX 
Technologies, Inc. in Lynchburg, Virginia between January 1, 1959 and December 31, 1959 and/or 
between January 1, 1968 and December 31, 1972.  If the employee does not have 250 workdays at 
BWX Technologies, Inc. (Virginia), the CE must review the file to determine if additional days in 
the SEC can be found by combining days from employment meeting the criteria for other classes in 
the SEC and aggregating them together to meet the 250-workday requirement.  If the 250 workday 
requirement is not satisfied, the CE proceeds to Action #10.

Based on the description provided in NIOSH’s SEC evaluation report, the facility designation for 
BWX Technologies, Inc. (Virginia) includes two separately-licensed locations in Lynchburg, 
Virginia, that have performed work for a variety of Atomic Energy Commission (AEC) and DOE 
projects.  During various periods of the site’s operating history, the Nuclear Navy Fuels Division 
(NNFD) has been referred to as the ‘main plant’ at Mount Athos, the Nuclear Facilities Plant (NFP),
the Nuclear Products Division (NPD), or the Nuclear Operations Group – Lynchburg (NOG-L).  
The second location is the Lynchburg Technology Center (LTC), formerly called the Lynchburg 
Research Center (LRC).  

The LTC is comprised of four main buildings (A, B, C, and D) and several support buildings and 
areas (e.g., Liquid Waste Disposal, Building J, silos).  BWX Technologies, Inc. (Virginia) 
employees who were employed at either location qualify for consideration in the SEC class. 

9.  Once the CE has determined that the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.

If it is determined that the case does qualify for the SEC class, the CE, through the SrCE, notifies 
the appropriate point of contact at NIOSH via e-mail, so that NIOSH can close out their file.  The 
SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents the date it 
was sent) for inclusion in the case file.

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the date of the recommended decision to approve.

For all claims where BWX Technologies, Inc. (Virginia) employment is claimed, regardless of 
whether the SEC criteria are met, the SEC site code “BWX Technologies, Inc. (Virginia)” must be
selected under the “SEC/SEC Desc” field on the claim screen. 

10.  Although HHS determined that it is not feasible for NIOSH to perform complete dose 
reconstructions for this class of employees, NIOSH has indicated that partial dose reconstructions 



are possible.  Accordingly, for cases that do not meet the criteria of the SEC class, the CE must refer
these cases to NIOSH with a NIOSH Referral Summary Document (NRSD) to perform dose 
reconstructions.  The CE enters status code “NI” (Sent to NIOSH) in ECMS B.  The status effective
date is the date of the Senior or Supervisory CE signature on the NRSD.

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCE, notifies the appropriate point of contact at NIOSH via e-mail to proceed with the dose 
reconstruction.  The SrCE the prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE enters status code “NI” (Sent 
to NIOSH) into ECMS B, with a status effective date equal to the date of the e-mail requesting 
NIOSH to proceed with dose reconstruction.  The e-mail should include a brief statement of why 
the case should proceed with dose reconstruction, e.g., non-specified cancer, insufficient latency 
period or does not meet the 250-workday requirement.  In addition, the CE is to notify the claimant 
by letter that the case is returned to NIOSH for dose reconstruction and the reason(s) it does not 
qualify for the SEC class.  The CE is to send a copy of this letter to NIOSH. 

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the “PD” (Partial Dose Reconstruction) reason code.  The status effective 
date is the date the dose reconstruction report is date-stamped into the district office.  The CE 
should not delete the “NW” (NIOSH, returned without a dose reconstruction) or “NI” (Sent to 
NIOSH) codes already present in ECMS. 

11.  If the claim meets the SEC class employment criteria and includes both a specified cancer and a
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction resulting in a probability of causation (PoC) of 50 percent 
or greater, and any secondary cancers that are metastases of a compensable cancer.  In these 
instances, the CE drafts a recommended decision to accept the claim for the specified cancer 
(provided all criteria are met) and, if necessary, concurrently prepares a NRSD to NIOSH for a dose
reconstruction for the non-specified cancer to determine eligibility for medical benefits.  The CE 
enters status code “SE” (Confirmed as SEC claim) and the “NI” (Sent to NIOSH) code into ECMS 
B.  The status effective date for the “SE” code is the date of the recommended decision to accept 
the specified cancer.  The status effective date for the “NI” code is the date of the Senior or 
Supervisory CE signature on the NRSD.

12.  If a claim has a final decision to deny based on a PoC of less than 50%, and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case is reopened.  In the 
exercise of the DEEOIC Director’s discretion in the reopening process, the Director is delegating 
limited authority to the four District Directors and Assistant District Directors (ADDs), at the 
discretion of the District Director, to sign Director’s Orders for reopening of these cases.  This 
delegated authority is limited to reopenings based upon evidence that a BWX Technologies, Inc. 
(Virginia) employee meets the criteria for placement into the BWX Technologies, Inc. (Virginia) 
SEC class as defined by this Bulletin.  This delegated authority extends to any case potentially 
affected by this SEC class.  However, if the District Director or ADD is unsure of whether the SEC 
is applicable to the case, the case should be referred to the National Office.  A sample Director’s 
Order is provided in Attachment 4.  The DEEOIC Director is retaining sole signature authority for 
all other types of reopenings not otherwise delegated.  Once a Director’s Order is issued, the district
office is responsible for issuing a new recommended decision.

13.  For those cases which are reopened under the authority granted in this Bulletin, the District 
Director or ADD enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a 
status effective date equal to the effective date of this Bulletin.  For all reopenings per this Bulletin, 
upon completing the Director’s Order to reopen the claim, the District Director or ADD enters 
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status code “MD” (Claim Reopened – File Returned to DO) into ECMS B to reflect that the case 
has been reopened and is in the district office’s jurisdiction.  (The “MZ” status code is not 
necessary).  The status effective date of the “MD” code is the date of the Director’s Order.  Please 
note that while the “MD” code is generally input by National Office staff, entry of this code has 
been delegated to the District Director and ADD, just as the authority to grant reopenings has been 
delegated in this specific circumstance.

14.  Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending BWX 
Technologies, Inc. (Virginia) cases that have a recommended decision to deny.  All cases on the 
comprehensive list identified in Action #2 that are located at a FAB office must be reviewed for 
possible inclusion in the SEC class.  If the employee worked at BWX Technologies, Inc. (Virginia) 
during the period specified, has a specified cancer, and meets the 250-workday requirement, the 
FAB is to reverse the district office’s recommended decision to deny, and accept the case.  The CE 
or FAB staff member enters status code “F6” (FAB Reversed to Accept) with the appropriate 
Reason Code into ECMS B to reflect the FAB reversal with a status effective date equal to the date 
of the final decision to approve.  The CE or FAB staff person enters status code “SE” (Confirmed as
SEC Claim) into ECMS B with the status effective date equal to the date of the final decision to 
approve.  

For all claims where BWX Technologies, Inc. (Virginia) employment is claimed, regardless of 
whether the SEC criteria are met, the SEC site code “BWX Technologies, Inc. (Virginia)” must be
selected under the “SEC/SEC Desc” field on the claim screen.

If no action is required, FAB must follow the instructions specified in Action #15, below, to indicate
that a review of the case was completed. 

Every effort should be taken to avoid a remand of a potential SEC claim to the district office.  If 
FAB determines that the case cannot be approved based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see Action #10), the CE or FAB staff member remands the case
for district office action.  The CE or FAB staff member enters status code “F7” (FAB Remanded) 
with “OTH” (No DO Error – Other) as the reason code, with a status effective date equal to the 
date of the remand. 

15.  If, after review or further development, the CE or FAB staff member determines that a case on 
the list does not require any action, the CE or FAB staff member must write a brief memo to the file
indicating that the file was reviewed and noting the reason why no additional action is necessary.  A 
case classified as not requiring any action is a case that does not meet the SEC criteria and there is 
no need to return it to NIOSH for partial dose reconstruction. 

The CE must code “NA” (No Action Necessary) and then select the appropriate reason code from 
the reason code drop down list.  Since the “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC, the “NA” code is restricted to ECMS B only because the SEC review list is 
derived from Part B data.  For BWX Technologies, Inc. (Virginia) cases that were reviewed under 
this Bulletin and require no additional action, the reason code that must be selected is “017” 
(Reviewed under Bulletin 10-17, BWX Technologies, Inc. (Virginia) SEC) and be coded into 
ECMS B only.  The status effective date of the “NA” code is the date of the memo to the file stating
the review is complete, and the CE has determined there is no further action necessary. For those 
instances in which further development is necessary, the “NA-017” code is not entered initially.  
The “NA-017” code is only entered when the CE determines after development that the case does 
not meet the SEC criteria or there is no need to return it to NIOSH for partial dose reconstruction.  
For those cases on the DEEOIC list that were not withdrawn from NIOSH, the CE enters the 
“NA-017” code only after the CE determines that the case does not meet the SEC criteria.  These 
cases remain at NIOSH for completion of a partial dose reconstruction.

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-017” code in addition to the closure code.  The status effective date for the “NA” coding is the



date of the memorandum to file. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Attachment 4

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, Resource Centers and District Office Mail & File Sections

10-18 St. Louis Airport Storage Site (SLAPS) SEC class from January 3, 1947 through 
November 2, 1971

EEOICPA BULLETIN NO. 10-18

Issue Date:        August 13, 2010

___________________________________________________________

Effective Date:    August 13, 2010

___________________________________________________________

Expiration Date:   August 13, 2011

___________________________________________________________

Subject:  St. Louis Airport Storage Site (SLAPS) SEC class from January 3, 1947 through 
November 2, 1971

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from SLAPS, 
St. Louis, Missouri, to be added to the Special Exposure Cohort (SEC).

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
determined that it qualified for evaluation under 42 C.F.R. § 83.13.  NIOSH submitted its findings 
to the petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On June 
11, 2010, the Board submitted recommendations to the Secretary of Health and Human Services 
(HHS) to add to the SEC a class of employees who worked at SLAPS.

On July 14, 2010, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All employees of the Department of Energy, its predecessor agencies, and its 
contractors and subcontractors who worked in any area and in any job capacity at the
St. Louis Airport Storage Site in St. Louis, Missouri from January 3, 1947 through 
November 2, 1971, for a number of work days aggregating at least 250 work days, 
occurring either solely under this employment or in combination with work days 
within the parameters established for one or more of the other classes of employees 
in the Special Exposure Cohort. 
A copy of the Secretary’s letter to Congress recommending the designation is included at 
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Attachment 1.  Although Congress had the authority to reject the recommendation within a 30-day 
time frame, Congress took no action. Therefore, the SEC designation for this class became effective
as of August 13, 2010, which was 30 days after the Secretary of HHS designated the class for 
addition to the SEC in the report to Congress. 

NIOSH intends to use any available internal and external monitoring data that may become 
available for an individual claim (and that can be interpreted using existing NIOSH dose 
reconstruction processes or procedures). Additionally, NIOSH can estimate occupational medical 
dose. This means that for claims that do not satisfy the SEC membership criteria, a partial dose 
reconstruction is to be performed by NIOSH. 

References:  Energy Employees Occupational Illness Compensation Program Act of 2000, 42 
U.S.C. § 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as 
Members of the Special Exposure Cohort Under EEOICPA; the July 14, 2010 letter to Congress 
from the Secretary of HHS in which Secretary Sebelius makes the designation; SEC Petition Report
for SLAPS.

Purpose: To provide procedures for processing SEC claims for workers at SLAPS, St. Louis, 
Missouri.

Applicability: All staff.

Actions: asses claims already denied, claims at NIOSH for dose reconstruction, and future claims 
yet to be submitted. 

2.   The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared
a list of cases with claimed employment at SLAPS during the period of the SEC class.   It includes 
pending cases, cases previously denied, and cases at NIOSH.  It also includes specified and 
non-specified cancer cases.  All cases on this comprehensive list must be reviewed by the district 
office(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC class criteria 
are satisfied.  This comprehensive list will be provided to the appropriate district offices and FAB 
under separate cover. 

3.   The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion in the SEC.  A screening worksheet is 
included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case file.  Based upon the initial 
screening, the cases on the list will be grouped into three categories:  those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  Claim status
codes have been created in ECMS to reflect each of these categories:  ISL (Initial SEC Screening, 
Likely SEC) for those likely to be included in the SEC class; ISU (Initial SEC Screening, Unlikely 
SEC) for those unlikely to be included in the class; and ISD (Initial SEC Screening, Development 
Needed) for those for which development may be needed in order to reach a determination on SEC 
class inclusion.  A reason code corresponding to the SEC class status screening code has also been 
created, in this instance, 018 (Reviewed under 10-18, St. Louis Airport Storage Site (SLAPS), St. 
Louis, Missouri SEC).  Once the worksheet is completed, the claims examiner (CE) is to select the 
appropriate claim status code and associated reason code from the drop down lists in ECMS B 
only.  The status effective date for the ISL, ISU, and ISD codes is to correspond with the 
completion date of the screening worksheet. 

The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
acceptance.  Once screening and prioritization is complete, claims adjudication proceeds in the 
usual manner.  No matter the outcome of the screening protocol, each case must be evaluated 
formally for SEC inclusion and the decision recorded in ECMS.  The initial screening step is only 
applicable to cases on the comprehensive list.  It is not applicable to new claims submitted after the 
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list is generated.  These claims will be evaluated for inclusion in the SEC class in the general course
of processing.  

4.   For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, complete the worksheet and enter related coding.

5.   The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class, and that his or her
case is being returned to the DOL for adjudication.  A copy of the NIOSH letter to affected SLAPS 
claimants is included as Attachment 3.  The CE must print out a hard copy of the NIOSH letter for 
inclusion in the case file. 

Once a case file is returned from NIOSH (including cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the “NW” code entry is August 13, 2010.  However, the CE does not enter the status code until the 
DEEOIC office actually receives the NIOSH-returned dose reconstruction record.  The standard 
procedure for NIOSH coding in ECMS E is to code all additional NIOSH actions only if the “NI” 
(Sent to NIOSH) status code has been entered.  Therefore, the CE enters the “NW” code into 
ECMS E with the status effective date of August 13, 2010, only if “NI” has already been entered in 
ECMS E. 

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC class, and consequently are still at NIOSH for a dose reconstruction.  These 
cases must also be evaluated for inclusion in the SEC class in accordance with the procedures in 
this Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE),
notifies the appropriate point of contact at NIOSH via e-mail to return the dose reconstruction 
analysis records.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE is to enter the status code 
“NW” with a status effective date of August 13, 2010.  In addition, the CE must write a letter to the 
claimant advising that the case file has been withdrawn from NIOSH for evaluation under the SEC 
provision.

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action #15. 

6.   For any cases identified as having a potential for compensability based on the new SEC class, 
the responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.   Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the Federal (EEOICPA) Procedure Manual, Chapter 2-0600.7.  If the employee has a specified 
cancer, proceed to Action #8.  If the employee does not have a specified cancer, proceed to Action 
#10.

8.   If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 workdays at SLAPS, St. Louis, Missouri between January 3, 1947 and November 2, 1971.

Based on the description provided in NIOSH’s SEC evaluation report, beginning in the mid 1940s, 
the Manhattan Engineer District (MED) acquired a 21.7 acre site north of the St. Louis International
Airport to be used as a storage site for residues resulting from the processing of uranium ores.  Most
of the materials stored at the site (now referred to as the St. Louis Airport Storage site or SLAPS) 
were residues generated by Mallinckrodt Chemical Works during uranium processing operations for
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the Atomic Energy Commission (AEC) from 1946 through 1953.  The residues remained at SLAPS 
after Mallinckrodt ceased production until they were sold to a private company in 1966.  From 1966
through 1969, most of the stored materials were removed from the SLAPS site; however, some 
contaminated wastes were buried on site.

Once 250 days of SLAPS employment during the class period is established, the CE or hearing 
representative can accept that the employment component of the SEC class is satisfied.  In these 
cases, the CE proceeds to Action #9.

If the employee does not have 250 workdays at SLAPS, the CE must review the file to determine if 
additional days in the SEC can be found by combining days from employment meeting the criteria 
for other classes in the SEC and aggregating them together to meet the 250-workday requirement.  
If the 250 workday requirement is not satisfied, the CE proceeds to Action #10.

9.  Once the CE has determined that the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.

If it is determined that the case does qualify for the SEC class, the CE, through the SrCE, notifies 
the appropriate point of contact at NIOSH via e-mail, so that NIOSH can close out their file.  The 
SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents the date it 
was sent) for inclusion in the case file.

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the date of the recommended decision to approve.  If 
the case is a B/E case, and the basis for the Part E acceptance is the Part B SEC acceptance, the 
“SE” code must also be entered into ECMS E with a status effective date equal to the date of the 
recommended decision to approve under Part E.

For all claims where SLAPS employment is claimed, regardless of whether the SEC criteria are 
met, the SEC site code “St. Louis Airport Storage Site (SLAPS)” must be selected under the 
“SEC/SEC Desc” field on the claim screen.

10.  Although NIOSH determined that it is not feasible for NIOSH to perform complete dose 
reconstructions for this class of employees, NIOSH has indicated that partial dose reconstructions 
are possible.   Accordingly, for cases that have not been submitted to NIOSH and do not meet the 
criteria of the SEC class, the CE must refer these cases to NIOSH with a NIOSH Referral Summary
Document (NRSD) to perform dose reconstructions.  The CE enters status code “NI” in ECMS B.  
The status effective date is the date of the Senior or Supervisory CE signature on the NRSD.  If the 
case is a B/E case, the “NI” code is not entered into ECMS E until non-radiological toxic exposure 
development is complete.

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCE, notifies the appropriate point of contact at NIOSH via e-mail to proceed with the dose 
reconstruction.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE enters status code “NI” into 
ECMS B, with a status effective date equal to the date of the e-mail requesting NIOSH to proceed 
with dose reconstruction.  The e-mail should include a brief statement of why the case should 
proceed with dose reconstruction; e.g., non-specified cancer, insufficient latency period or does not 
meet the 250-workday requirement.  In addition, the CE is to notify the claimant by letter that the 
case is returned to NIOSH for a dose reconstruction and the reason(s) it does not qualify for the 
SEC class.  The CE is to send a copy of this letter to NIOSH.  If the case is a B/E case, and toxic 
exposure development was completed with a memorandum to the file (with a prior “NI”/”NW” 
code), the CE enters status code “NI” into ECMS E with the status effective date of the e-mail 
requesting NIOSH to proceed with dose reconstruction. 



Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the “PD” (Partial Dose Reconstruction) reason code.  The status effective 
date is the date the dose reconstruction report is date-stamped into the district office.  The CE 
should not delete the “NW” or “NI” codes already present in ECMS.  If the CE had previously 
entered “NI” in ECMS E, the CE also enters codes “NR” and “PD” in ECMS E.  If the case is a 
B/E case, the CE enters the Probability of Causation (PoC) into ECMS B and ECMS E (regardless 
of whether the “NI” code had previously been entered).

11.  If the claim meets the SEC employment criteria and includes both a specified cancer and a 
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction resulting in a probability of causation (PoC) of 50% or 
greater and any secondary cancers that are metastases of a compensable cancer.  In these instances, 
the CE drafts a recommended decision to accept the claim for the specified cancer (provided all 
criteria are met) and any cancers for which there is a PoC of 50% or greater.  The CE enters status 
code “SE” into ECMS B.  The status effective date for the “SE” code is the date of the 
recommended decision to accept the specified cancer.  If the case is a B/E case, and the basis for the
Part E acceptance is the Part B SEC acceptance, the “SE” code must also be entered into ECMS E 
with a status effective date of the recommended decision to approve under Part E. 

If necessary, the CE concurrently prepares a NRSD to NIOSH for a dose reconstruction for any 
non-specified cancer(s) to determine eligibility for medical benefits.  The CE enters status code 
“NI” into ECMS B.  The status effective date for the “NI” code is the date of the Senior or 
Supervisory CE signature on the NRSD.  If the case is a B/E case, the CE enters status code “NI” in
ECMS E only after the non-radiological toxic exposure development is complete and the CE cannot
accept causation.  In that case the CE creates a memorandum to file stating that toxic exposure 
development is complete, and enters status code “NI” in ECMS E with the date of the 
memorandum as the status effective date. 

12.  If a claim has a final decision to deny based on a PoC of less than 50%, and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case is reopened.  In the 
exercise of the DEEOIC Director’s discretion in the reopening process, the Director is delegating 
limited authority to the four District Directors and the Assistant District Directors (ADDs), at the 
discretion of the DD, to sign the Director’s Orders for reopening of these cases.  This delegated 
authority is limited to reopenings based upon evidence that a SLAPS employee meets the criteria 
for placement into the SEC class as defined by this Bulletin.  This delegated authority extends to 
any case potentially affected by this SEC class.  However, if the District Director is unsure of 
whether the SEC is applicable to the case, the case should be referred to the National Office.  A 
sample Director’s Order is provided in Attachment 4.  The DEEOIC Director is retaining sole 
signature authority for all other types of reopenings not otherwise delegated.  Once a Director’s 
Order is issued, the district office is responsible for issuing a new recommended decision.

13.  For those cases reopened under the authority granted in this Bulletin, the District Director or 
ADD enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status 
effective date equal to the effective date of this Bulletin.  If the District Director or ADD is also 
reopening Part E, an “MN” code is also entered into ECMS E.  For all reopenings per this Bulletin, 
upon completing the Director’s Order to reopen the claim, the District Director or ADD enters 
status code “MD” (Claim Reopened – File Returned to DO) into ECMS B/E (as appropriate) to 
reflect that the case has been reopened and is in the district office’s jurisdiction.  (The “MZ” status 
code, receipt of Director’s Order in the DO or FAB, is not necessary.)  The status effective date of 
the “MD” code is the date of the Director’s Order.  Please note that while the “MD” code is 
generally input by National Office staff, entry of this code has been delegated to the District 
Director or ADD, just as the authority to grant reopenings has been delegated in this specific 
circumstance. 
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14.  Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending SLAPS cases 
that have a recommended decision to deny.  All cases on the comprehensive list identified in Action 
#2 that are located at a FAB office must be reviewed for possible inclusion in the SEC class.  If the 
employee worked at SLAPS during the time period specified, has a specified cancer, and meets the 
250-workday requirement, the FAB is to reverse the district office’s recommended decision to deny,
and accept the case.  The CE or FAB staff member enters status code “F6” (FAB Reversed to 
Accept) with the appropriate reason code into ECMS B/E (as appropriate) to reflect the FAB 
reversal with a status effective date equal to the date of the final decision to accept.  The CE or FAB
staff member also enters status code “SE” in ECMS B/E (as appropriate) with a status effective date
equal to the date of the final decision to accept. 

For all claims where SLAPS employment is claimed, regardless of whether the SEC criteria are 
met, the SEC site code “St. Louis Airport Storage Site (SLAPS)” must be selected under the 
“SEC/SEC Desc” field on the claim screen. 

If no action is required, FAB must follow the instructions specified in Action #15, below, to indicate
that a review of the case was completed. 

Every effort should be taken to avoid a remand of a potential SEC claim to the district office.  If 
FAB determines that the case cannot be accepted based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see Action #10), the CE or FAB staff member remands the case
for district office action.  The CE or FAB staff member enters status code “F7” (FAB Remanded) 
with “OTH” (No DO Error – Other) as the reason code in ECMS B/E (as appropriate), with a status
effective date equal to the date of the remand. 

15.  If, after review or further development, the CE or FAB staff member determines that a case on 
the list does not require any action, the CE or FAB staff member must write a brief memo to the file
indicating that the file was reviewed and note the reason why no additional action is necessary.  A 
case classified as not requiring any action is a case that does not meet the SEC criteria, and there is 
no need to return it to NIOSH for partial dose reconstruction.  

The CE must then code “NA” (No Action Necessary) and select the appropriate reason code from 
the reason code drop down list.  Since the “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC, the “NA” code is restricted to ECMS B.  This is because the SEC review 
list is derived from Part B data.  For SLAPS cases that were reviewed under this Bulletin and 
require no additional action, the reason code that must be selected is 018 (Reviewed under 10-18, 
St. Louis Airport Storage Site (SLAPS), St. Louis, Missouri SEC) and be coded into ECMS B only, 
even if the case is a B/E case.  The status effective date of the “NA” code is the date of the memo to
the file stating the review is complete, and the CE has determined there is no further action 
necessary.  For those instances in which further development is necessary, the “NA-018” code is not
entered initially.  The “NA-018” code is only entered when the CE determines after development 
that the case does not meet the SEC criteria or there is no need to return it to NIOSH for partial dose
reconstruction.  For those cases on the DEEOIC list that were not withdrawn from NIOSH, the CE 
enters the “NA-018” code only after the CE determines that the case does not meet the SEC 
criteria.  These cases remain at NIOSH for completion of a partial dose reconstruction.  

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-018” code in addition to the closure code.  The status effective date for the “NA” coding is the
date of the memorandum to file. 

Disposition:  Retain until incorporated in the EEOICPA Procedure Manual. 

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachment 1
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Attachment 2

Attachment 3

Attachment 4

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, Resource Centers and District Office Mail & File Sections. 

10-19 Downey Facility SEC Class from January 1, 1948 through December 31, 1955

EEOICPA BULLETIN NO. 10-19

Issue Date:        August 12, 2010

___________________________________________________________

Effective Date:    August 12, 2010

___________________________________________________________

Expiration Date:   August 12, 2011

___________________________________________________________

Subject:  Downey Facility SEC Class from January 1, 1948 through December 31, 1955

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the 
Downey Facility in Los Angeles County, California to be added to the Special Exposure Cohort 
(SEC).

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
determined that it qualified for evaluation.  NIOSH submitted its findings to the Advisory Board on 
Radiation and Worker Health (“the Board”).  On June 11, 2010, the Board submitted 
recommendations to the Secretary of Health and Human Services (HHS) to add to the SEC a class 
of employees who worked at the Downey Facility in Los Angeles County, California. 

On July 13, 2010, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All employees of the Department of Energy, its predecessor agencies, and their 
contractors and subcontractors who worked at the Downey Facility in Los Angeles 
County, California from January 1, 1948 through December 31, 1955, for a number 
of work days aggregating at least 250 work days, occurring either solely under this 
employment, or in combination with work days within the parameters established for
one or more other classes of employees included in the Special Exposure Cohort. 
A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  Although Congress had the authority to reject the recommendation within a 30-day 
time frame, Congress took no action.  Therefore, the SEC designation for this class became 
effective as of August 12, 2010, which was 30 days after the Secretary of HHS designated the class 
for addition to the SEC in the report to Congress.

NIOSH intends to use any available internal and external monitoring data that may become 
available for an individual claim (and that can be interpreted using existing NIOSH dose 
reconstruction processes or procedures). Additionally, NIOSH can estimate occupational medical 
dose. This means that for claims that do not satisfy the SEC membership criteria, a partial dose 
reconstruction is to be performed by NIOSH.  

References:  Energy Employees Occupational Illness Compensation Program Act of 2000, 42 
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U.S.C. § 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as 
Members of the Special Exposure Cohort Under EEOICPA; the July 13, 2010 letter to Congress 
from the Secretary of HHS in which Secretary Sebelius makes the designation; SEC Petition Report
for the Downey Facility. 

Purpose:  To provide procedures for processing SEC claims for workers at the Downey Facility in 
Los Angeles County, California.  

Applicability:  All staff. 

Actions:

1.   This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted.

2.   The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared
a list of cases with claimed employment at the Downey Facility during the period of the SEC class. 
It includes pending cases, cases previously denied, and cases at NIOSH.  It also includes specified 
and non-specified cancer cases.  All cases on this comprehensive list must be reviewed by the 
district office(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC class 
criteria are satisfied.  This comprehensive list will be provided to the appropriate district offices and
FAB under separate cover.

3.   The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion in the SEC.  A screening worksheet is 
included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case file.  Based upon the initial 
screening, the cases on the list will be grouped into three categories:  those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  Claim status
codes have been created in ECMS to reflect each of these categories:  ISL (Initial SEC Screening, 
Likely SEC) for those likely to be included in the SEC class; ISU (Initial SEC Screening, Unlikely 
SEC) for those unlikely to be included in the class; and ISD (Initial SEC Screening, Development 
Needed) for those for which development may be needed in order to reach a determination on SEC 
class inclusion.  A reason code corresponding to the SEC class status screening code has also been 
created, in this instance, 019 (Reviewed under 10-19, Downey Facility SEC).  Once the worksheet 
is completed, the claims examiner (CE) is to select the appropriate claim status code and associated 
reason code from the drop down lists in ECMS B only.  The status effective date for the ISL, ISU, 
and ISD codes is to correspond with the completion date of the screening worksheet. 

The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
acceptance.  Once screening and prioritization is complete, claims adjudication proceeds in the 
usual manner.  No matter the outcome of the screening protocol, each case must be evaluated 
formally for SEC inclusion and the decision recorded in ECMS.  The initial screening step is only 
applicable to cases on the comprehensive list.  It is not applicable to new claims submitted after the 
list is generated.  These claims will be evaluated for inclusion in the SEC class in the general course
of processing. 

4.  For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, complete the worksheet and enter related coding. 

5.  The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD in the Correspondence Folder, should be a copy of the 
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NIOSH letter sent to each claimant informing the claimant of the new SEC class, and that his or her
case is being returned to the DOL for adjudication.  A copy of the NIOSH letter to affected Downey
Facility claimants is included as Attachment 3.  The CE must print out a hard copy of the NIOSH 
letter for inclusion in the case file. 

Once a case file is returned from NIOSH (including cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the “NW” code entry is August 12, 2010.  However, the CE does not enter the status code until the 
DEEOIC office actually receives the NIOSH-returned dose reconstruction record.  The standard 
procedure for NIOSH coding in ECMS E is to code all additional NIOSH actions only if the “NI” 
(Sent to NIOSH) status code has been entered.  Therefore, the CE enters the “NW” code into 
ECMS E with the status effective date of August 12, 2010, only if “NI” has already been entered in 
ECMS E. 

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC class, and consequently are still at NIOSH for a dose reconstruction.  These 
cases must also be evaluated for inclusion in the SEC class in accordance with the procedures in 
this Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE),
notifies the appropriate point of contact at NIOSH via e-mail to return the dose reconstruction 
analysis records.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE is to enter the status code 
“NW” with a status effective date of August 12, 2010.   In addition, the CE must write a letter to the
claimant advising that the case file has been withdrawn from NIOSH for evaluation under the SEC 
provision. 

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action #15. 

6.  For any cases identified as having a potential for compensability based on the new SEC class, 
the responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.  Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the Federal (EEOICPA) Procedure Manual, Chapter 2-0600.7.  If the employee has a specified 
cancer, proceed to Action #8.  If the employee does not have a specified cancer, proceed to Action 
#10.  

8.  If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 workdays at the Downey Facility in Los Angeles County, California between January 1, 
1948 and December 31, 1955.  

Once 250 days of Downey Facility employment during the class period is established, the CE or 
hearing representative can accept that the employment component of the SEC class is satisfied.  In 
these cases, the CE proceeds to Action #9.

If the employee does not have 250 workdays at the Downey Facility, the CE must review the file to 
determine if additional days in the SEC can be found by combining days from employment meeting
the criteria for other classes in the SEC and aggregating them together to meet the 250-workday 
requirement.  If the 250 workday requirement is not satisfied, the CE proceeds to Action #10.

9.  Once the CE has determined that the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.

If it is determined that the case does qualify for the SEC class, the CE, through the SrCE, notifies 
the appropriate point of contact at NIOSH via e-mail, so that NIOSH can close out their file.  The 
SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents the date it 
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was sent) for inclusion in the case file. 

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the date of the recommended decision to approve.  If 
the case is a B/E case, and the basis for the Part E acceptance is the Part B SEC acceptance, the 
“SE” code must also be entered into ECMS E with a status effective date equal to the date of the 
recommended decision to approve under Part E.

For all claims where Downey Facility employment is claimed, regardless of whether the SEC 
criteria are met, the SEC site code “Downey Facility” must be selected under the “SEC/SEC 
Desc” field on the claim screen.

10.  Although NIOSH determined that it is not feasible for NIOSH to perform complete dose 
reconstructions for this class of employees, NIOSH has indicated that partial dose reconstructions 
are possible.  Accordingly, for cases that have not been submitted to NIOSH and do not meet the 
criteria of the SEC class, the CE must refer these cases to NIOSH with a NIOSH Referral Summary
Document (NRSD) to perform dose reconstructions.  The CE enters status code “NI” in ECMS B.  
The status effective date is the date of the Senior or Supervisory CE signature on the NRSD.  If the 
case is a B/E case, the “NI” code is not entered into ECMS E until non-radiological toxic exposure 
development is complete. 

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCE, notifies the appropriate point of contact at NIOSH via e-mail to proceed with the dose 
reconstruction.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE enters status code “NI” into 
ECMS B, with a status effective date equal to the date of the e-mail requesting NIOSH to proceed 
with dose reconstruction.  The e-mail should include a brief statement of why the case should 
proceed with dose reconstruction; e.g., non-specified cancer, insufficient latency period or does not 
meet the 250-workday requirement. In addition, the CE is to notify the claimant by letter that the 
case is returned to NIOSH for a dose reconstruction and the reason(s) it does not qualify for the 
SEC class.  The CE is to send a copy of this letter to NIOSH.  If the case is a B/E case, and toxic 
exposure development was completed with a memorandum to the file (with a prior “NI”/”NW” 
code), the CE enters status code “NI” into ECMS E with the status effective date of the e-mail 
requesting NIOSH to proceed with dose reconstruction.

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the “PD” (Partial Dose Reconstruction) reason code.  The status effective 
date is the date the dose reconstruction report is date-stamped into the district office.  The CE 
should not delete the “NW” or “NI” codes already present in ECMS.  If the CE had previously 
entered “NI” in ECMS E, the CE also enters codes “NR” and “PD” in ECMS E.  If the case is a 
B/E case, the CE enters the Probability of Causation (PoC) into ECMS B and ECMS E (regardless 
of whether the “NI” code had previously been entered).

11.  If the claim meets the SEC employment criteria and includes both a specified cancer and a 
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction resulting in a probability of causation (PoC) of 50% or 
greater, and any secondary cancers that are metastases of a compensable cancer.  In these instances, 
the CE drafts a recommended decision to accept the claim for the specified cancer (provided all 
criteria are met) and any cancers for which there is a PoC of 50% or greater.  The CE enters status 
code “SE” into ECMS B.  The status effective date for the “SE” code is the date of the 
recommended decision to accept the specified cancer.  If the case is a B/E case, and the basis for the
Part E acceptance is the Part B SEC acceptance, the “SE” code must also be entered into ECMS E 
with a status effective date of the recommended decision to approve under Part E.



If necessary, the CE concurrently prepares a NRSD to NIOSH for a dose reconstruction for any 
non-specified cancer(s) to determine eligibility for medical benefits.  The CE enters status code 
“NI” into ECMS B.  The status effective date for the “NI” code is the date of the Senior or 
Supervisory CE signature on the NRSD.  If the case is a B/E case, the CE enters status code “NI” in
ECMS E only after the non-radiological toxic exposure development is complete and the CE cannot
accept causation.  In that case the CE creates a memorandum to file stating that toxic exposure 
development is complete, and enters status code “NI” in ECMS E with the date of the 
memorandum as the status effective date. 

12.  If a claim has a final decision to deny based on a PoC of less than 50%, and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case is reopened.  In the 
exercise of the DEEOIC Director’s discretion in the reopening process, the Director is delegating 
limited authority to the four District Directors and the Assistant District Directors (ADDs), at the 
discretion of the DD, to sign the Director’s Orders for reopening of these cases.  This delegated 
authority is limited to reopenings based upon evidence that a Downey Facility employee meets the 
criteria for placement into the SEC class as defined by this Bulletin.  This delegated authority 
extends to any case potentially affected by this SEC class.  However, if the District Director is 
unsure of whether the SEC is applicable to the case, the case should be referred to the National 
Office.  A sample Director’s Order is provided in Attachment 4.  The DEEOIC Director is retaining 
sole signature authority for all other types of reopenings not otherwise delegated.  Once a Director’s
Order is issued, the district office is responsible for issuing a new recommended decision.

13.  For those cases reopened under the authority granted in this Bulletin, the District Director or 
ADD enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status 
effective date equal to the effective date of this Bulletin. If the District Director or ADD is also 
reopening Part E, an “MN” code is also entered into ECMS E.  For all reopenings per this Bulletin, 
upon completing the Director’s Order to reopen the claim, the District Director or ADD enters 
status code “MD” (Claim Reopened – File Returned to DO) into ECMS B/E (as appropriate) to 
reflect that the case has been reopened and is in the district office’s jurisdiction.  (The “MZ” status 
code, receipt of Director’s Order in the DO or FAB, is not necessary.)  The status effective date of 
the “MD” code is the date of the Director’s Order.  Please note that while the “MD” code is 
generally input by National Office staff, entry of this code has been delegated to the District 
Director or ADD, just as the authority to grant reopenings has been delegated in this specific 
circumstance. 

14.  Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending Downey 
Facility cases that have a recommended decision to deny.  All cases on the comprehensive list 
identified in Action #2 that are located at a FAB office must be reviewed for possible inclusion in 
the SEC class.  If the employee worked at the Downey Facility during the time period specified, has
a specified cancer, and meets the 250-workday requirement, the FAB is to reverse the district 
office’s recommended decision to deny, and accept the case.  The CE or FAB staff member enters 
status code “F6” (FAB Reversed to Accept) with the appropriate reason code into ECMS B/E (as 
appropriate) to reflect the FAB reversal with a status effective date equal to the date of the final 
decision to accept.  The CE or FAB staff member also enters status code “SE” in ECMS B/E (as 
appropriate) with a status effective date equal to the date of the final decision to accept.

For all claims where Downey Facility employment is claimed, regardless of whether the SEC 
criteria are met, the SEC site code “Downey Facility” must be selected under the “SEC/SEC 
Desc” field on the claim screen.

If no action is required, FAB must follow the instructions specified in Action #15, below, to indicate
that a review of the case was completed. 

Every effort should be taken to avoid a remand of a potential SEC claim to the district office.  If 
FAB determines that the case cannot be accepted based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see Action #10), the CE or FAB staff member remands the case
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for district office action.  The CE or FAB staff member enters status code “F7” (FAB Remanded) 
with “OTH” (No DO Error – Other) as the reason code in ECMS B/E (as appropriate), with a status
effective date equal to the date of the remand.

15.  If, after review or further development, the CE or FAB staff member determines that a case on 
the list does not require any action, the CE or FAB staff member must write a brief memo to the file
indicating that the file was reviewed and note the reason why no additional action is necessary.  A 
case classified as not requiring any action is a case that does not meet the SEC criteria, and there is 
no need to return it to NIOSH for partial dose reconstruction.

The CE must then code “NA” (No Action Necessary) and select the appropriate reason code from 
the reason code drop down list.  Since the “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC, the “NA” code is restricted to ECMS B.  This is because the SEC review 
list is derived from Part B data.  For Downey Facility in Los Angeles County, California cases that 
were reviewed under this Bulletin and require no additional action, the reason code that must be 
selected is 019 (Reviewed under 10-19, Downey Facility, Los Angeles County, California SEC) and
be coded into ECMS B only, even if the case is a B/E case.  The status effective date of the “NA” 
code is the date of the memo to the file stating the review is complete, and the CE has determined 
there is no further action necessary.  For those instances in which further development is necessary, 
the “NA-019” code is not entered initially.  The “NA-019” code is only entered when the CE 
determines after development that the case does not meet the SEC criteria or there is no need to 
return it to NIOSH for partial dose reconstruction.  For those cases on the DEEOIC list that were 
not withdrawn from NIOSH, the CE enters the “NA-019” code only after the CE determines that 
the case does not meet the SEC criteria.  These cases remain at NIOSH for completion of a partial 
dose reconstruction.

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-019” code in addition to the closure code.  The status effective date for the “NA” coding is the
date of the memorandum to file. 

Disposition:  Retain until incorporated in the EEOICPA Procedure Manual.  

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation
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___________________________________________________________

Expiration Date:   August 12, 2010

___________________________________________________________

Subject:  University of Rochester Atomic Energy Project SEC Class from September 1, 1943 
through October 30, 1971

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the 
University of Rochester Atomic Energy Project in Rochester, New York to be added to the Special 
Exposure Cohort (SEC).

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
determined that it qualified for evaluation under 42 C.F.R. § 83.13.  NIOSH submitted its findings 
to the petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On June 
11, 2010, the Board submitted recommendations to the Secretary of Health and Human Services 
(HHS) to add to the SEC a class of employees who worked at the University of Rochester Atomic 
Energy Project. 

On July 13, 2010, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All employees of the Department of Energy, its predecessor agencies, and its 
contractors and subcontractors who worked at the University of Rochester Atomic 
Energy Project in Rochester, New York, from September 1, 1943 through October 
30, 1971, for a number of work days aggregating at least 250 work days, occurring 
either solely under this employment, or in combination with work days within the 
parameters established for one or more of the other classes of employees in the 
Special Exposure Cohort. 
A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  Although Congress had the authority to reject the recommendation within a 30-day 
time frame, Congress took no action.  Therefore, the SEC designation for this class became 
effective as of August 12, 2010, which was 30 days after the Secretary of HHS designated the class 
for addition to the SEC in the report to Congress.

NIOSH intends to use any available internal and external monitoring data that may become 
available for an individual claim (and that can be interpreted using existing NIOSH dose 
reconstruction processes or procedures). Additionally, NIOSH can estimate occupational medical 
dose. This means that for claims that do not satisfy the SEC membership criteria, a partial dose 
reconstruction is to be performed by NIOSH. 

References:  Energy Employees Occupational Illness Compensation Program Act of 2000, 42 
U.S.C. § 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as 
Members of the Special Exposure Cohort Under EEOICPA; the July 13, 2010 letter to Congress 
from the Secretary of HHS in which Secretary Sebelius makes the designation; SEC Petition Report
for the University of Rochester Atomic Energy Project.

Purpose:  To provide procedures for processing SEC claims for workers at the University of 
Rochester Atomic Energy Project, Rochester, New York.  

Applicability:  All staff. 

Actions:

1.   This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted.

2.   The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared
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a list of cases with claimed employment at the University of Rochester Atomic Energy Project 
during the period of the SEC class.  It includes pending cases, cases previously denied, and cases at 
NIOSH.  It also includes specified and non-specified cancer cases.  All cases on this comprehensive
list must be reviewed by the district office(s) and by the Final Adjudication Branch (FAB) to 
determine whether the SEC class criteria are satisfied.  This comprehensive list will be provided to 
the appropriate district offices and FAB under separate cover.

3.  The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion in the SEC.  A screening worksheet is 
included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case file.  Based upon the initial 
screening, the cases on the list will be grouped into three categories:  those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  Claim status
codes have been created in ECMS to reflect each of these categories:  ISL (Initial SEC Screening, 
Likely SEC) for those likely to be included in the SEC class; ISU (Initial SEC Screening, Unlikely 
SEC) for those unlikely to be included in the class; and ISD (Initial SEC Screening, Development 
Needed) for those for which development may be needed in order to reach a determination on SEC 
class inclusion.  A reason code corresponding to the SEC class status screening code has also been 
created, in this instance, 020 (Reviewed under 10-20, University of Rochester Atomic Energy 
Project, Rochester, New York SEC).  Once the worksheet is completed, the claims examiner (CE) is
to select the appropriate claim status code and associated reason code from the drop down lists in 
ECMS B only.  The status effective date for the ISL, ISU, and ISD codes is to correspond with the 
completion date of the screening worksheet. 

The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
acceptance.  Once screening and prioritization is complete, claims adjudication proceeds in the 
usual manner.  No matter the outcome of the screening protocol, each case must be evaluated 
formally for SEC inclusion and the decision recorded in ECMS.  The initial screening step is only 
applicable to cases on the comprehensive list.  It is not applicable to new claims submitted after the 
list is generated.  These claims will be evaluated for inclusion in the SEC class in the general course
of processing. 

4.  For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, complete the worksheet and enter related coding. 

5.  The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class, and that his or her
case is being returned to the DOL for adjudication.  A copy of the NIOSH letter to affected 
University of Rochester Atomic Energy Project claimants is included as Attachment 3.  The CE 
must print out a hard copy of the NIOSH letter for inclusion in the case file. 

Once a case file is returned from NIOSH (including cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the “NW” code entry is August 12, 2010.  However, the CE does not enter the status code until the 
DEEOIC office actually receives the NIOSH-returned dose reconstruction record.  The standard 
procedure for NIOSH coding in ECMS E is to code all additional NIOSH actions only if the “NI” 
(Sent to NIOSH) status code has been entered.  Therefore, the CE enters the “NW” code into 
ECMS E with the status effective date of August 12, 2010, only if “NI” has already been entered in 
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ECMS E. 

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC class, and consequently are still at NIOSH for a dose reconstruction.  These 
cases must also be evaluated for inclusion in the SEC class in accordance with the procedures in 
this Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE),
notifies the appropriate point of contact at NIOSH via e-mail to return the dose reconstruction 
analysis records.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE is to enter the status code 
“NW” with a status effective date of August 12, 2010.   In addition, the CE must write a letter to the
claimant advising that the case file has been withdrawn from NIOSH for evaluation under the SEC 
provision. 

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action #15. 

6.  For any cases identified as having a potential for compensability based on the new SEC class, 
the responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.  Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the Federal (EEOICPA) Procedure Manual, Chapter 2-0600.7.  If the employee has a specified 
cancer, proceed to Action #8.  If the employee does not have a specified cancer, proceed to Action 
#10.  

8.  If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 workdays at the University of Rochester Atomic Energy Project, Rochester, New York, 
between September 1, 1943 and October 30, 1971. 

Once 250 days of University of Rochester Atomic Energy Project employment during the class 
period is established, the CE or hearing representative can accept that the employment component 
of the SEC class is satisfied.  In these cases, the CE proceeds to Action #9.

If the employee does not have 250 workdays at the University of Rochester Atomic Energy Project, 
the CE must review the file to determine if additional days in the SEC can be found by combining 
days from employment meeting the criteria for other classes in the SEC and aggregating them 
together to meet the 250-workday requirement.  If the 250 workday requirement is not satisfied, the 
CE proceeds to Action #10.

9.  Once the CE has determined that the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.

If it is determined that the case does qualify for the SEC class, the CE, through the SrCE, notifies 
the appropriate point of contact at NIOSH via e-mail, so that NIOSH can close out their file.  The 
SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents the date it 
was sent) for inclusion in the case file. 

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the date of the recommended decision to approve.  If 
the case is a B/E case, and the basis for the Part E acceptance is the Part B SEC acceptance, the 
“SE” code must also be entered into ECMS E with a status effective date equal to the date of the 
recommended decision to approve under Part E.

For all claims where University of Rochester Atomic Energy Project employment is claimed, 
regardless of whether the SEC criteria are met, the SEC site code “University of Rochester Atomic
Energy Project SEC” must be selected under the “SEC/SEC Desc” field on the claim screen.

10.  Although NIOSH determined that it is not feasible for NIOSH to perform complete dose 



reconstructions for this class of employees, NIOSH has indicated that partial dose reconstructions 
are possible.  Accordingly, for cases that have not been submitted to NIOSH and do not meet the 
criteria of the SEC class, the CE must refer these cases to NIOSH with a NIOSH Referral Summary
Document (NRSD) to perform dose reconstructions.  The CE enters status code “NI” in ECMS B.  
The status effective date is the date of the Senior or Supervisory CE signature on the NRSD.  If the 
case is a B/E case, the “NI” code is not entered into ECMS E until non-radiological toxic exposure 
development is complete. 

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCE, notifies the appropriate point of contact at NIOSH via e-mail to proceed with the dose 
reconstruction.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE enters status code “NI” into 
ECMS B, with a status effective date equal to the date of the e-mail requesting NIOSH to proceed 
with dose reconstruction.  The e-mail should include a brief statement of why the case should 
proceed with dose reconstruction; e.g., non-specified cancer, insufficient latency period or does not 
meet the 250-workday requirement. In addition, the CE is to notify the claimant by letter that the 
case is returned to NIOSH for a dose reconstruction and the reason(s) it does not qualify for the 
SEC class.  The CE is to send a copy of this letter to NIOSH.  If the case is a B/E case, and toxic 
exposure development was completed with a memorandum to the file (with a prior “NI”/”NW” 
code), the CE enters status code “NI” into ECMS E with the status effective date of the e-mail 
requesting NIOSH to proceed with dose reconstruction.

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the “PD” (Partial Dose Reconstruction) reason code.  The status effective 
date is the date the dose reconstruction report is date-stamped into the district office.  The CE 
should not delete the “NW” or “NI” codes already present in ECMS.  If the CE had previously 
entered “NI” in ECMS E, the CE also enters codes “NR” and “PD” in ECMS E.  If the case is a 
B/E case, the CE enters the Probability of Causation (PoC) into ECMS B and ECMS E (regardless 
of whether the “NI” code had previously been entered).

11.  If the claim meets the SEC employment criteria and includes both a specified cancer and a 
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction resulting in a probability of causation (PoC) of 50% or 
greater, and any secondary cancers that are metastases of a compensable cancer.  In these instances, 
the CE drafts a recommended decision to accept the claim for the specified cancer (provided all 
criteria are met) and any cancers for which there is a PoC of 50% or greater.  The CE enters status 
code “SE” into ECMS B.  The status effective date for the “SE” code is the date of the 
recommended decision to accept the specified cancer.  If the case is a B/E case, and the basis for the
Part E acceptance is the Part B SEC acceptance, the “SE” code must also be entered into ECMS E 
with a status effective date of the recommended decision to approve under Part E.

If necessary, the CE concurrently prepares a NRSD to NIOSH for a dose reconstruction for any 
non-specified cancer(s) to determine eligibility for medical benefits.  The CE enters status code 
“NI” into ECMS B.  The status effective date for the “NI” code is the date of the Senior or 
Supervisory CE signature on the NRSD.  If the case is a B/E case, the CE enters status code “NI” in
ECMS E only after the non-radiological toxic exposure development is complete and the CE cannot
accept causation.  In that case the CE creates a memorandum to file stating that toxic exposure 
development is complete, and enters status code “NI” in ECMS E with the date of the 
memorandum as the status effective date. 

12.  If a claim has a final decision to deny based on a PoC of less than 50%, and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case is reopened.  In the 



exercise of the DEEOIC Director’s discretion in the reopening process, the Director is delegating 
limited authority to the four District Directors and the Assistant District Directors (ADDs), at the 
discretion of the DD, to sign the Director’s Orders for reopening of these cases.  This delegated 
authority is limited to reopenings based upon evidence that a University of Rochester Atomic 
Energy Project employee meets the criteria for placement into the SEC class as defined by this 
Bulletin.  This delegated authority extends to any case potentially affected by this SEC class.  
However, if the District Director is unsure of whether the SEC is applicable to the case, the case 
should be referred to the National Office.  A sample Director’s Order is provided in Attachment 4.  
The DEEOIC Director is retaining sole signature authority for all other types of reopenings not 
otherwise delegated.  Once a Director’s Order is issued, the district office is responsible for issuing 
a new recommended decision.

13.  For those cases reopened under the authority granted in this Bulletin, the District Director or 
ADD enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status 
effective date equal to the effective date of this Bulletin. If the District Director or ADD is also 
reopening Part E, an “MN” code is also entered into ECMS E.  For all reopenings per this Bulletin, 
upon completing the Director’s Order to reopen the claim, the District Director or ADD enters 
status code “MD” (Claim Reopened – File Returned to DO) into ECMS B/E (as appropriate) to 
reflect that the case has been reopened and is in the district office’s jurisdiction.  (The “MZ” status 
code, receipt of Director’s Order in the DO or FAB, is not necessary.)  The status effective date of 
the “MD” code is the date of the Director’s Order.  Please note that while the “MD” code is 
generally input by National Office staff, entry of this code has been delegated to the District 
Director or ADD, just as the authority to grant reopenings has been delegated in this specific 
circumstance. 

14.  Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending University of 
Rochester Atomic Energy Project cases that have a recommended decision to deny.  All cases on the
comprehensive list identified in Action #2 that are located at a FAB office must be reviewed for 
possible inclusion in the SEC class.  If the employee worked at the University of Rochester Atomic 
Energy Project during the time period specified, has a specified cancer, and meets the 250-workday 
requirement, the FAB is to reverse the district office’s recommended decision to deny, and accept 
the case.  The CE or FAB staff member enters status code “F6” (FAB Reversed to Accept) with the 
appropriate reason code into ECMS B/E (as appropriate) to reflect the FAB reversal with a status 
effective date equal to the date of the final decision to accept.  The CE or FAB staff member also 
enters status code “SE” in ECMS B/E (as appropriate) with a status effective date equal to the date 
of the final decision to accept.

For all claims where University of Rochester Atomic Energy Project employment is claimed, 
regardless of whether the SEC criteria are met, the SEC site code “University of Rochester Atomic
Energy Project SEC” must be selected under the “SEC/SEC Desc” field on the claim screen.  If 
no action is required, FAB must follow the instructions specified in Action #15, below, to indicate 
that a review of the case was completed. 

Every effort should be taken to avoid a remand of a potential SEC claim to the district office.  If 
FAB determines that the case cannot be accepted based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see Action #10), the CE or FAB staff member remands the case
for district office action.  The CE or FAB staff member enters status code “F7” (FAB Remanded) 
with “OTH” (No DO Error – Other) as the reason code in ECMS B/E (as appropriate), with a status
effective date equal to the date of the remand.

15.  If, after review or further development, the CE or FAB staff member determines that a case on 
the list does not require any action, the CE or FAB staff member must write a brief memo to the file
indicating that the file was reviewed and note the reason why no additional action is necessary.  A 
case classified as not requiring any action is a case that does not meet the SEC criteria, and there is 
no need to return it to NIOSH for partial dose reconstruction.
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The CE must then code “NA” (No Action Necessary) and select the appropriate reason code from 
the reason code drop down list.  Since the “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC, the “NA” code is restricted to ECMS B.  This is because the SEC review 
list is derived from Part B data.  For University of Rochester Atomic Energy Project cases that were
reviewed under this Bulletin and require no additional action, the reason code that must be selected 
is 020 (Reviewed under 10-20, University of Rochester Atomic Energy Project, Rochester, New 
York SEC) and be coded into ECMS B only, even if the case is a B/E case.  The status effective date
of the “NA” code is the date of the memo to the file stating the review is complete, and the CE has 
determined there is no further action necessary.  For those instances in which further development is
necessary, the “NA-020” code is not entered initially.  The “NA-020” code is only entered when the
CE determines after development that the case does not meet the SEC criteria or there is no need to
return it to NIOSH for partial dose reconstruction.  For those cases on the DEEOIC list that were 
not withdrawn from NIOSH, the CE enters the “NA-020” code only after the CE determines that 
the case does not meet the SEC criteria.  These cases remain at NIOSH for completion of a partial 
dose reconstruction.

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-020” code in addition to the closure code.  The status effective date for the “NA” coding is the
date of the memorandum to file. 

Disposition:  Retain until incorporated in the EEOICPA Procedure Manual.  

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Attachment 4 

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, Resource Centers and District Office Mail & File Sections. 

10-21 Mound Plant SEC Class for March 1, 1959 through March 5, 1980

EEOICPA BULLETIN NO.10-21

Issue Date:        August 13, 2010

___________________________________________________________

Effective Date:    August 13, 2010

___________________________________________________________

Expiration Date:   August 13, 2011

___________________________________________________________

Subject:   Mound Plant SEC Class for March 1, 1959 through March 5, 1980

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the 
Mound Plant in Miamisburg, Ohio to be added to the Special Exposure Cohort (SEC).
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The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
determined that it qualified for evaluation under 42 C.F.R. § 83.14.  NIOSH submitted its findings 
to the petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On June 
11, 2010, the Board submitted recommendations to the Secretary of Health and Human Services 
(HHS) to add to the SEC a class of employees who worked at the Mound Plant in Miamisburg, 
Ohio.

On July 14, 2010, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All employees of the Department of Energy (DOE), its predecessor agencies, and its 
contractors and subcontractors who had at least one tritium bioassay sample and 
worked at the Mound Plant in Miamisburg, Ohio from March 1, 1959 through March
5, 1980, for a number of work days aggregating at least 250 work days, occurring 
either solely under this employment or in combination with work days within the 
parameters established for one or more other classes of employees in the Special 
Exposure Cohort.
A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  Although Congress had the authority to reject the recommendation within a 30-day 
time frame, Congress took no action.  Therefore, the SEC designation for this class became 
effective as of August 13, 2010, which was 30 days after the Secretary of HHS designated the class 
for addition to the SEC in the report to Congress.  

NIOSH intends to use any available internal and external monitoring data that may become 
available for an individual claim (and that can be interpreted using existing NIOSH dose 
reconstruction processes or procedures). Additionally, NIOSH can estimate occupational medical 
dose. This means that for claims that do not satisfy the SEC membership criteria, a partial dose 
reconstruction is to be performed by NIOSH. 

A previous SEC class pertaining to the Mound Plant, encompassing the period from October 1, 
1949 through February 28, 1959, was the subject of Bulletin 08-19.  The new Mound Plant SEC 
class described in this Bulletin is not meant to replace the prior class, but is an addition to the prior 
Mound Plant SEC class.

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the July 14, 2010 letter to Congress from the 
Secretary of HHS in which Secretary Sebelius makes the designation; SEC Petition Report for the 
Mound Plant.

Purpose: To provide procedures for processing SEC class claims for workers at the Mound Plant in 
Miamisburg, Ohio.

Applicability: All staff.

Actions:

1.  This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted.

2.  The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at the Mound Plant during the period of the SEC class.  It 
includes pending cases, cases previously denied, and cases at NIOSH.  It also includes specified and
non-specified cancer cases.  All cases on this comprehensive list must be reviewed by the district 
office(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC class criteria 
are satisfied.  This comprehensive list will be provided to the appropriate district offices and FAB 
under separate cover.

3.  The district offices are to use the comprehensive list as the basis for an initial screening of cases 
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associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion in the SEC.  A screening worksheet is 
included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case file.  Based upon the initial 
screening, the cases on the list will be grouped into three categories: those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  Claim status
codes have been created in ECMS to reflect each of these categories: ISL (Initial SEC Screening, 
Likely SEC) for those likely to be included in the SEC class; ISU (Initial SEC Screening, Unlikely 
SEC) for those unlikely to be included in the class; and ISD (Initial SEC Screening, Development 
Needed) for which development may be needed in order to reach a determination on SEC class 
inclusion.  A reason code corresponding to the SEC class status screening code has also been 
created, in this instance, 021 (Reviewed under 10-21, Mound Plant SEC).  Once the worksheet is 
completed, the claims examiner (CE) is to select the appropriate claim status code and associated 
reason code from the drop down lists in ECMS B only.  The status effective date for the ISL, ISU 
and ISD codes is to correspond with the completion date of the screening worksheet.    

The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
acceptance.  Once screening and prioritization is complete, claims adjudication proceeds in the 
usual manner.  No matter the outcome of the screening protocol, each case must be evaluated 
formally for SEC inclusion and the decision recorded in ECMS.  The initial screening step is only 
applicable to cases on the comprehensive list.  It is not applicable to new claims submitted after the 
list is generated.  These claims will be evaluated for inclusion in the SEC class in the general course
of processing.

4.  For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, complete the worksheet and enter related coding.

5.  The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class, and that his or her
case is being returned to DOL for adjudication.  A copy of the NIOSH letter to affected Mound 
Plant claimants is included as Attachment 3.  The CE must print out a hard copy of the NIOSH 
letter for inclusion in the case file.

Once a case file is returned from NIOSH (including cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the “NW” code entry is August 13, 2010.  However, the CE does not enter the status code until the 
DEEOIC office actually receives the NIOSH-returned dose reconstruction record.  The standard 
procedure for NIOSH coding in ECMS E is to code all additional NIOSH actions only if the “NI” 
(Sent to NIOSH) status code has been entered.  Therefore, the CE enters the “NW” code into 
ECMS E with the status effective date of August 13, 2010, only if “NI” has already been entered in 
ECMS E.  

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC, and consequently are still at NIOSH for a dose reconstruction.  These cases 
must also be evaluated for inclusion in the SEC class in accordance with the procedures in this 
Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE), 
notifies the appropriate point of contact at NIOSH via e mail to return the dose reconstruction 
analysis records. The SrCE then prints a copy of the “sent” e mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE is to enter the status code 
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“NW” with a status effective date of August 13, 2010.  In addition, the CE must write a letter to the 
claimant advising that the case file has been withdrawn from NIOSH for evaluation under the SEC 
provision.

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action #15.

6. For any cases identified as having a potential for compensability based on the new SEC class, the
responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.  Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the EEOICPA Procedure Manual Chapter 2-0600.7.  If the employee has a specified cancer, 
proceed to Action #8.  If the employee does not have a specified cancer, proceed to Action #10.

8.  If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 workdays at the Mound Plant between March 1, 1959 and March 5, 1980.  

Based on information presented in the NIOSH SEC Evaluation report, the Mound Plant was the 
nation’s first postwar U.S. Atomic Energy Commission (AEC) site to be constructed.  Construction 
of the Mound Plant began in 1946, with polonium processing becoming operational in February 
1949.  The Mound Plant’s main focus was to support DOE weapons and non-weapons program, 
especially chemicals explosives and nuclear technology.  One of its principal missions was to 
research, develop, and manufacture non-nuclear explosive components for nuclear weapons that 
were then assembled at other sites.  Mound went on to play an important role in research and 
development, manufacturing weapons, and evaluation and maintenance of explosive components 
for the nuclear defense stockpiles.  Other work included tritium recovery, isotope separation 
methods, development and production of heat sources in support of space programs, support of the 
fossil fuels program, and nuclear-materials processing.  Following some earlier research with small 
quantities of tritium, production of tritium for nuclear weapon applications began during the 
mid-1950s.  Related activities included tritium enrichment, recovery processes, and control of 
tritium-contaminated wastes.

As part of the class designation, HHS defined the class as encompassing all employees of the DOE, 
its predecessor agencies, and its contractors and subcontractors who had at least one tritium 
bioassay sample and worked at the Mound Plant. To assist in the administration of the class, NIOSH
provided the DEEOIC with a listing of employee names derived from tritium urinalysis logbooks.  
The listing provides names of individual employees, and when available their individual employee 
identification number, who gave urinalysis samples during the Mound SEC class period of March 1,
1959 to March 5, 1980. Any name that appears on the NIOSH provided list is presumed to have had
at least one tritium bioassay sample.   

For the purposes of evaluating a claim under criteria of this SEC class, the CE is to first compare an
employee’s name against the NIOSH provided list of Mound workers who provided urinalysis 
records. In most situations, the listing provides the worker’s last name, first initial and occasionally 
the worker’s identification number.  However, in some instances, a worker’s last name is the only 
entry. Any reasonable match between the claimed employee and an entry in the NIOSH listing is to 
be accepted as a positive finding of at least one tritium bioassay sample.  For example, if an 
employee name is John Doe, but the only entry in the NIOSH listing is “Doe” the CE is to accept 
that the entry applies to the named employee.  Without evidence of tritium bioassay sample, there is
no basis to count any days of employment at Mound as qualifying for the SEC designation and the 
CE is to proceed to item #10.

If the CE can match the employee to a tritium bioassay sample, the next step is to determine if the 
employee was employed by the DOE, its predecessor agencies or its contractors or subcontractors 
for an aggregate of at least 250 days at the Mound Plant during the period of March 1, 1959 to 
March 5, 1980. Once the bioassay and employment requirement of the SEC class is satisfied, the 



CE or hearing representative is to accept the employment component of the SEC class. In these 
cases, the CE proceeds to Action #9. 

If the employee is matched to a tritium bioassay, but does not have the requisite 250 workdays of 
employment at the Mound Plant, the CE is to investigate the file to determine if adding the balance 
of any SEC qualifying days at Mound with another partial period of SEC employment will satisfy 
the aggregate work day requirement. Should the 250 workday requirement for the SEC class not be 
met, the CE is to proceed to #10. 

9.  Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.

If it is determined that the case does qualify for the SEC class, the CE, through the SrCE, notifies 
the appropriate point of contact at NIOSH via e-mail, so that NIOSH can close out their file.  The 
SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents the date it 
was sent) for inclusion in the case file.

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the status effective date of the recommended decision 
to approve.  If the case is a B/E case, and the basis for the Part E acceptance is the Part B SEC 
acceptance, the “SE” code must also be entered into ECMS E with a status effective date of the 
recommended decision to approve under Part E.

For all claims where Mound Plant employment is claimed, regardless of whether the SEC criteria 
are met, the SEC site code “Mound Plant” must be selected under the “SEC/SEC Desc” field on 
the claim screen.

10.  Although NIOSH determined that it is not feasible for NIOSH to perform complete dose 
reconstructions for this class of employees, NIOSH has indicated that partial dose reconstructions 
are possible. Accordingly, for cases that have not been submitted to NIOSH and do not meet the 
criteria of the SEC class, the CE must refer these cases to NIOSH with a NIOSH Referral Summary
Document (NRSD) to perform dose reconstructions.  The CE enters status code “NI” in ECMS B.
 The status effective date is the date of the Senior or Supervisory CE signature on the NRSD. If the 
case is a B/E case, the “NI” code is not entered into ECMS E until non-radiological toxic exposure 
development is complete.

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCE, notifies the appropriate point of contact at NIOSH via e-mail to proceed with the dose 
reconstruction.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE enters status code “NI” into 
ECMS B, with a status effective date equal to the date of the e-mail requesting NIOSH to proceed 
with dose reconstruction.  The e mail should include a brief statement of why the case should 
proceed with dose reconstruction; e.g., non-specified cancer, insufficient latency period or does not 
meet the 250 workday requirement.  In addition, the CE is to notify the claimant by letter that the 
case is returned to NIOSH for a dose reconstruction and the reason(s) it does not qualify for the 
SEC class.  The CE is to send a copy of this letter to NIOSH.  If the case is a B/E case, and toxic 
exposure development was completed with a memorandum to the file (with a prior “NI”/”NW” 
code), the CE enters status code “NI” into ECMS E with the status effective date of the e-mail 
requesting NIOSH to proceed with dose reconstruction.  

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the reason code of “PD” (Partial Dose Reconstruction).  The status effective
date is the date the dose reconstruction report is date-stamped into the district office.  The CE 



should not delete the “NW” or “NI” codes already present in ECMS.  If the CE had previously 
entered “NI” in ECMS E, the CE also enters codes “NR” and “PD” in ECMS E.  If the case is a 
B/E case, the CE enters the Probability of Causation (PoC) into ECMS B and ECMS E (regardless 
of whether the “NI” code had previously been entered).

11.  If the claim meets the SEC employment criteria and includes both a specified cancer and a 
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction resulting in a probability of causation (PoC) of 50% or 
greater, and any secondary cancers that are metastases of a compensable cancer.  In these instances, 
the CE drafts a recommended decision to accept the claim for the specified cancer (provided all 
criteria are met) and any cancers for which there is a POC of 50% or greater.  The CE enters status 
code “SE” into ECMS B.  The status effective date for the “SE” code is the date of the 
recommended decision to accept the specified cancer.  If the case is a B/E case, and the basis for the
Part E acceptance is the Part B SEC acceptance, the “SE” code must also be entered into ECMS E 
with a status effective date of the recommended decision to approve under Part E.

If necessary, the CE concurrently prepares a NRSD to NIOSH for a dose reconstruction for any 
non-specified cancer(s) to determine eligibility for medical benefits.  The CE enters status code 
“NI” into ECMS B.  The status effective date for the “NI” code is the date of the Senior or 
Supervisory CE signature on the NRSD. If the case is a B/E case, the CE enters status code “NI” in 
ECMS E only after the non-radiological toxic exposure development is complete and the CE cannot
accept causation.  In that case the CE creates a memorandum to file stating that toxic exposure 
development is complete, and enters status code “NI” in ECMS E with the date of the 
memorandum as the status effective date.

12.  If a claim has a final decision to deny based on a PoC of less than 50% and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case is reopened.  In the 
exercise of the DEEOIC Director’s discretion in the reopening process, the Director is delegating 
limited authority to the four District Directors and the Assistant District Directors (ADDs), at the 
discretion of the DD, to sign Director’s Orders for reopening of these cases. This delegated 
authority is limited to reopenings based upon evidence that a Mound Plant employee meets the 
criteria for placement into the SEC class as defined by this Bulletin.  This delegated authority 
extends to any case potentially affected by this SEC class.  However, if the District Director is 
unsure of whether the SEC is applicable to the case, the case should be referred to the National 
Office.  A sample Director’s Order is provided in Attachment 4.  The DEEOIC Director is retaining 
sole signature authority for all other types of reopenings not otherwise delegated.  Once a Director’s
Order is issued, the district office is responsible for issuing a new recommended decision.

13.  For those cases reopened under the authority granted in this Bulletin, the District Director or 
ADD enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status 
effective date equal to the effective date of this Bulletin.  If the District Director or ADD is also 
reopening Part E, the “MN” code is also entered into EMCS E.  For all reopenings per this Bulletin,
upon completing the Director’s Order to reopen the claim, the District Director or ADD enters 
status code “MD” (Claim Reopened – File Returned to DO) into ECMS B/E (as appropriate) to 
reflect that the case has been reopened and is in the district office’s jurisdiction.  (The “MZ” status 
code, receipt of Director’s Order in the DO or FAB, is not necessary.)  The status effective date of 
the “MD” code is the date of the Director’s Order.  Please note that while the “MD” code is 
generally input by National Office staff, entry of this code has been delegated to the District 
Director or ADD, just as the authority to grant reopenings has been delegated in this specific 
circumstance.

14.  Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending Mound Plant 
cases that have a recommended decision to deny.  All cases on the comprehensive list identified in 
Action #2 that are located at a FAB office must be reviewed for possible inclusion in the SEC class. 
If the employee worked at the Mound Plant during the time period specified, has at least one tritium
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bioassay sample, a specified cancer, and meets the 250-workday requirement, the FAB is to reverse 
the district office’s recommended decision to deny, and accept the case.  The CE or FAB staff 
member enters status code “F6” (FAB Reversed to Accept) with the appropriate reason code into 
ECMS B/E (as appropriate) to reflect the FAB reversal with a status effective date equal to the date 
of the final decision to accept.  The CE or FAB staff member also enters status code “SE” in ECMS
B/E (as appropriate) with a status effective date equal to the date of the final decision to accept.  

For all claims where Mound Plant employment is claimed, regardless of whether the SEC criteria 
are met, the SEC site code “Mound Plant” must be selected under the “SEC/SEC Desc” field on 
the claim screen.

If no action is required, FAB must follow the instructions specified in Action #15, below, to indicate
that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the district office.  If 
FAB determines that the case cannot be accepted based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see Action #10), the CE or FAB staff member remands the case
for district office action.  The CE or FAB staff member enters status code “F7” (FAB Remanded) 
with “OTH” (No DO Error – Other) as the reason code in ECMS B/E (as appropriate), with a status
effective date equal to the date of the remand.

15.  If, after review or further development, the CE or FAB staff member determines that a case on 
the list does not require any action, the CE or FAB staff member must write a brief memo to the file
indicating that the file was reviewed and note the reason why no additional action is necessary.  A 
case classified as not requiring any action is a case that does not meet the SEC criteria, and there is 
no need to return it to NIOSH for partial dose reconstruction.

The CE must then code “NA” (No Action Necessary) and select the appropriate reason code from 
the reason code drop down list.  Since the “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC, the “NA” code is restricted to ECMS B.  This is because the SEC review 
list is derived from Part B data.  For Mound Plant cases that were reviewed under this Bulletin and 
require no additional action, the reason code that must be selected is 021 (Reviewed under 10-21, 
Mound Plant SEC class) and be coded into ECMS B only, even if the case is a B/E case.  The status 
effective date of the “NA” code is the date of the memo to the file stating the review is complete, 
and the CE has determined there is no further action necessary.  For those instances in which further
development is necessary, the “NA-021” code is not entered initially.  The “NA-021” code is only 
entered when the CE determines after development that the case does not meet the SEC criteria or 
there is no need to return it to NIOSH for partial dose reconstruction. For those cases on the 
DEEOIC list that were not withdrawn from NIOSH, the CE enters the “NA-021” code only after the
CE determines that the case does not meet the SEC criteria. These cases remain at NIOSH for 
completion of a partial dose reconstruction.

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-021” code in addition to the closure code.  The status effective date for the “NA” coding is the
date of the memorandum to file.

Disposition:  Retain until incorporated in the EEOICPA Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2
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Attachment 4

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, Resource Centers and District Office Mail & File Sections.

10-22 Los Alamos National Laboratory (LANL) SEC Class from March 15, 1943 through 
December 31, 1975

EEOICPA BULLETIN NO. 10-22

Issue Date:        August 12, 2010

___________________________________________________________

Effective Date:    August 12, 2010

___________________________________________________________

Expiration Date:   August 12, 2011

___________________________________________________________

Subject:  Los Alamos National Laboratory (LANL) SEC Class from March 15, 1943 through 
December 31, 1975.

Background:   Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the Los 
Alamos National Laboratory (LANL) in Los Alamos, New Mexico, to be added to the Special 
Exposure Cohort (SEC). 

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
determined that it qualified for evaluation under 42 C.F.R. § 83.14.  NIOSH submitted its findings 
to the petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On June 
11, 2010, the Board submitted recommendations to the Secretary of Health and Human Services 
(HHS) to add to the SEC a class of employees who worked at the LANL.

On July 13, 2010, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All employees of the Department of Energy, its predecessor agencies, and their 
contractors and subcontractors who worked at the Los Alamos National Laboratory 
in Los Alamos, New Mexico from March 15, 1943 through December 31, 1975, for 
a number of work days aggregating at least 250 work days, occurring either solely 
under this employment or in combination with work days within the parameters 
established for one or more other classes of employees in the Special Exposure 
Cohort. 
A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  Although Congress had the authority to reject the recommendation within a 30-day 
time frame, Congress took no action.  Therefore, the SEC designation for this class became 
effective as of August 12, 2010, which was 30 days after the Secretary of HHS designated the class 
for addition to the SEC in the report to Congress.

NIOSH intends to use any available internal and external monitoring data that may become 
available for an individual claim (and that can be interpreted using existing NIOSH dose 
reconstruction processes or procedures). Additionally, NIOSH can estimate occupational medical 
dose. This means that for claims that do not satisfy the SEC membership criteria, a partial dose 
reconstruction is to be performed by NIOSH.
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References:   Energy Employees Occupational Illness Compensation Program Act of 2000, 42 
U.S.C. § 7384 et seq.;42 C.F.R. Part 83, Procedures for Designating Classes of Employees as 
Members of the Special Exposure Cohort Under EEOICPA; the SEC Petition Evaluation Report 
Petition SEC-00170, the July 13, 2010 letter to Congress from the Secretary of HHS in which 
Secretary Sebelius makes the designation. 

This is the third SEC class in effect for LANL. Two previous classes for workers at LANL during 
the combined periods of 1943-1975 were the subject of DEEOIC Bulletins 07-11 and 07-23.

Purpose:  To provide procedures for processing SEC class claims for workers at the LANL.

Applicability: All staff.

Actions:  

1.   This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted.

2.   The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared
a list of cases with claimed employment at the LANL during the period of the SEC class.  It 
includes pending cases, cases previously denied, and cases at NIOSH. It also includes specified and 
non-specified cancer cases.  All cases on this comprehensive list must be reviewed by the district 
office(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC class criteria 
are satisfied.  This comprehensive list will be provided to the appropriate district offices and FAB 
under separate cover.

3.  The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion in the SEC.  A screening worksheet is 
included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case file.  Based upon the initial 
screening, the cases on the list will be grouped into three categories:  those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  Claim status
codes have been created in ECMS to reflect each of these categories:  ISL (Initial SEC Screening, 
Likely SEC) for those likely to be included in the SEC class; ISU (Initial SEC Screening, Unlikely 
SEC) for those unlikely to be included in the class; and ISD (Initial SEC Screening, Development 
Needed) for which development may be needed in order to reach a determination on SEC class 
inclusion.  A reason code corresponding to the SEC class status screening code has also been 
created, in this instance, 022 (Reviewed under Bulletin 10-22, Los Alamos National Laboratory 
SEC).  Once the worksheet is completed, the Claims Examiner (CE) is to select the appropriate 
claim status code and associated reason code from the drop down lists in ECMS B only.  The status 
effective date for the ISL, ISU and ISD codes is to correspond with the completion date of the 
screening worksheet.  

The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
acceptance.  Once screening and prioritization is complete, claims adjudication proceeds in the 
usual manner.  No matter the outcome of the screening protocol, each case must be evaluated 
formally for SEC inclusion and the decision recorded in ECMS.  The initial screening step is only 
applicable to cases on the comprehensive list.  It is not applicable to new claims submitted after the 
list is generated.  These claims will be evaluated for inclusion in the SEC class in the general course
of processing.  

4.  For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, complete the worksheet and enter related coding. 

5.  The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
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specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class, and that his or her
case is being returned to DOL for adjudication.  A copy of the NIOSH letter to affected LANL 
claimants is included as Attachment 3.  The CE must print out a hard copy of the NIOSH letter for 
inclusion in the case file. 

Once a case file is returned from NIOSH (including cases that DEEOC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the “NW” code entry is August 12, 2010.  However, the CE does not enter the status code until the 
DEEOIC office actually receives the NIOSH-returned dose reconstruction record.  The standard 
procedure for NIOSH coding in ECMS E is to code all additional NIOSH actions only if the “NI” 
(Sent to NIOSH) status code has been entered.  Therefore, the CE enters the “NW” code into 
ECMS E with the status effective date of August 12, 2010, only if “NI” has already been entered in 
ECMS E. 

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC, and consequently are still at NIOSH for a dose reconstruction.  These cases 
must also be evaluated for inclusion in the SEC class in accordance with the procedures in this 
Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE), 
notifies the appropriate point of contact at NIOSH via    e-mail to return the dose reconstruction 
analysis records.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE is to enter the status code 
“NW” with a status effective date of August 12, 2010.  In addition, the CE must write a letter to the 
claimant advising that the case file has been withdrawn from NIOSH for evaluation under the SEC 
provision. 

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action #15.

6.   For any cases identified as having a potential for compensability based on the new SEC class, 
the responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.   Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the Federal (EEOICPA) Procedure Manual, Chapter 2-0600.7.  If the employee has a specified 
cancer, proceed to Action #8.  If the employee does not have a specified cancer, proceed to Action 
#10.

8.   If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 workdays at the LANL between March 15, 1943 and December 31, 1975. 

Once 250 days of LANL employment during the class period is established, the CE or hearing 
representative can accept that the employment component of the SEC class is satisfied.  In these 
cases, the CE proceeds to Action #9.

If the employee does not have 250 workdays at the LANL, the CE must review the file to determine
if additional days in the SEC can be found by combining days from employment meeting the 
criteria for other classes in the SEC and aggregating them together to meet the 250-workday 
requirement.  If the 250 workday requirement is not satisfied, the CE proceeds to Action #10. 

Based on the SEC Evaluation Report, LANL’s primary mission was the design and manufacture of 
nuclear weapons. Additional responsibilities included experimental and theoretical research; 
particularly with regard to the fission of uranium and plutonium, and the production of fission 
products. Related work also entailed chemistry, metallurgy, preparation, and assembly of nuclear 
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weapon components. In 1946, responsibility for the lab was transferred from the military to the 
newly-created civilian Atomic Energy Commission (AEC), and its mission further expanded to 
include the development of neutron reactors and thermonuclear weapons research. To accomplish 
the large scope of activities, LANL was divided into at least 75 Technical Areas, although some of 
them have no history of radioactive material use. However, requisite employment for the 
Department of Energy (DOE), its contractors and/or subcontractors at any of these 75 Technical 
Areas qualifies the employee for inclusion in this SEC class. 

As previously mentioned, this is the third SEC class in effect for LANL. Two previous classes for 
workers at LANL during the combined periods of 1943-1975 were the subject of DEEOIC Bulletins
07-11 and 07-23. The SEC class which is the subject of this Bulletin subsumes those earlier classes. 
Cases which were previously denied under those earlier Bulletins are to be reviewed to determine 
whether the latest SEC class criteria are satisfied. 

9.  Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.

If it is determined that the case does qualify for the SEC class, the CE, through the SrCE, notifies 
the appropriate point of contact at NIOSH via e-mail, so that NIOSH can close out their file.  The 
SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents the date it 
was sent) for inclusion in the case file. 

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the status effective date of the recommended decision 
to approve.  If the case is a B/E case, and the basis for the Part E acceptance is the Part B SEC 
acceptance, the “SE” code must also be entered into ECMS E with a status effective date of the 
recommended decision to approve under Part E.

For all claims where LANL employment is claimed, regardless of whether the SEC criteria are met, 
the SEC site code “LANL” must be selected under the “SEC/SEC Desc” field on the claim screen. 

10.  Although NIOSH determined that it is not feasible for NIOSH to perform complete dose 
reconstructions for this class of employees, NIOSH has indicated that partial dose reconstructions 
are possible.  Accordingly, for cases that have not been submitted to NIOSH and do not meet the 
criteria of the SEC class, the CE must refer these cases to NIOSH with a NIOSH Referral Summary
Document (NRSD) to perform dose reconstructions.  The CE enters status code “NI” in ECMS B.  
The status effective date is the date of the Senior or Supervisory CE signature on the NRSD.  If the 
case is a B/E case, the “NI” code is not entered into ECMS E until non-radiological toxic exposure 
development is complete. 

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCE, notifies the appropriate point of contact at NIOSH via e-mail to proceed with the dose 
reconstruction.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE enters status code “NI” into 
ECMS B, with a status effective date equal to the date of the e-mail requesting NIOSH to proceed 
with dose reconstruction.  The e-mail should include a brief statement of why the case should 
proceed with dose reconstruction; e.g., non-specified cancer, insufficient latency period or does not 
meet the 250-workday requirement.  In addition, the CE is to notify the claimant by letter that the 
case is returned to NIOSH for a dose reconstruction and the reason(s) it does not qualify for the 
SEC class.  The CE is to send a copy of this letter to NIOSH.  If the case is a B/E case, and toxic 
exposure development was completed with a memorandum to the file (with a prior “NI”/”NW” 
code), the CE enters status code “NI” into ECMS E with the status effective date of the e-mail 
requesting NIOSH to proceed with dose reconstruction.



Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the reason code of “PD” (Partial Dose Reconstruction).  The status effective
date is the date the dose reconstruction report is date-stamped into the district office.  The CE 
should not delete the “NW” or “NI” codes already present in ECMS.  If the CE had previously 
entered “NI” in ECMS E, the CE also enters codes “NR” and “PD” in ECMS E.  If the case is a 
B/E case, the CE enters the Probability of Causation (PoC) into ECMS B and ECMS E (regardless 
of whether the “NI” code had previously been entered). 

11.  If the claim meets the SEC employment criteria and includes both a specified cancer and a 
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction resulting in a probability of causation (PoC) of 50% or 
greater and any secondary cancers that are metastases of a compensable cancer.  In these instances, 
the CE drafts a recommended decision to accept the claim for the specified cancer (provided all 
criteria are met) and any cancers for which there is a PoC of 50% or greater.  The CE enters status 
code “SE” into ECMS B.  The status effective date for the “SE” code is the date of the 
recommended decision to accept the specified cancer.  If the case is a B/E case, and the basis for the
Part E acceptance is the Part B SEC acceptance, the “SE” code must also be entered into ECMS E 
with a status effective date of the recommended decision to approve under Part E. 

If necessary, the CE concurrently prepares a NRSD to NIOSH for a dose reconstruction for any 
non-specified cancer(s) to determine eligibility for medical benefits.  The CE enters status code 
“NI” into ECMS B.  The status effective date for the “NI” code is the date of the Senior or 
Supervisory CE signature on the NRSD.  If the case is a B/E case, the CE enters status code “NI” in
ECMS E only after the non-radiological toxic exposure development is complete and the CE cannot
accept causation.  In that case the CE creates a memorandum to file stating that toxic exposure 
development is complete, and enters status code “NI” in ECMS E with the date of the 
memorandum as the status effective date. 

12.  If a claim has a final decision to deny based on a PoC of less than 50% and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case is reopened.  In the 
exercise of the DEEOIC Director’s discretion in the reopening process, the Director is delegating 
limited authority to the four District Directors (DDs) and the Assistant District Directors (ADDs), at
the discretion of the DD, to sign the Director’s Orders for reopening of these cases.  This delegated 
authority is limited to reopenings based upon evidence that a LANL employee meets the criteria for 
placement into the SEC class as defined by this Bulletin.  This delegated authority extends to any 
case potentially affected by this SEC class.  However, if the DD is unsure of whether the SEC is 
applicable to the case, the case should be referred to the National Office.  A sample Director’s Order
is provided in Attachment 4.  The DEEOIC Director is retaining sole signature authority for all 
other types of reopenings not otherwise delegated.  Once a Director’s Order is issued, the district 
office is responsible for issuing a new recommended decision.  

13.  For those cases reopened under the authority granted in this Bulletin, the DD or ADD enters 
status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status effective date 
equal to the effective date of this Bulletin.  If the DD or ADD is also reopening Part E, and “MN” 
code is also entered into ECMS E.  For all reopenings per this Bulletin, upon completing the 
Director’s Order to reopen the claim, the DD or ADD enters status code “MD” (Claim Reopened – 
File Returned to DO) into ECMS B/E (as appropriate) to reflect that the case has been reopened and
is in the district office’s jurisdiction.  (The “MZ” status code, receipt of Director’s Order in the DO 
or FAB, is not necessary.)  The status effective date of the “MD” code is the date of the Director’s 
Order.  Please note that while the “MD” code is generally input by National Office staff, entry of 
this code has been delegated to the DD or ADD, just as the authority to grant reopenings has been 
delegated in this specific circumstance. 

14. Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending LANL cases 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin10-22Attachments/Bulletin10-22Attachment4.htm


that have a recommended decision to deny.  All cases on the comprehensive list identified in Action 
#2 that are located at a FAB office must be reviewed for possible inclusion in the SEC class.  If the 
employee worked at the LANL during the time period specified, has a specified cancer, and meets 
the 250-workday requirement, the FAB is to reverse the district office’s recommended decision to 
deny, and accept the case.  The CE or FAB staff member enters status code “F6” (FAB Reversed to 
Accept) with the appropriate reason code into ECMS B/E (as appropriate) to reflect the FAB 
reversal with a status effective date equal to the date of the final decision to accept.  The CE or FAB
staff member also enters status code “SE” in ECMS B/E (as appropriate) with a status effective date
equal to the date of the final decision to accept. 

For all claims where LANL employment is claimed, regardless of whether the SEC criteria are met, 
the SEC site code “LANL” must be selected under the “SEC/SEC Desc” field on the claim screen.

If no action is required, FAB must follow the instructions specified in Action #15, below, to indicate
that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the district office.  If 
FAB determines that the case cannot be accepted based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see Action #10), the CE or FAB staff member remands the case
for district office action.  The CE or FAB staff member enters status code “F7” (FAB Remanded) 
with “OTH” (No DO Error – Other) as the reason code in ECMS B/E (as appropriate), with a status
effective date equal to the date of the remand. 

15.  If, after review or further development, the CE or FAB staff member determines that a case on 
the list does not require any action, the CE or FAB staff member must write a brief memo to the file
indicating that the file was reviewed and note the reason why no additional action is necessary.  A 
case classified as not requiring any action is a case that does not meet the SEC criteria, and there is 
no need to return it to NIOSH for partial dose reconstruction.

The CE must then code “NA” (No Action Necessary) and select the appropriate reason code from 
the reason code drop down list.  Since the “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC, the “NA” code is restricted to ECMS B.  This is because the SEC review 
list is derived from Part B data.  For LANL cases that were reviewed under this Bulletin and require
no additional action, the reason code that must be selected is 022 (Reviewed under Bulletin 10-22, 
Los Alamos National Laboratory SEC) and be coded into ECMS B only, even if the case is a B/E 
case.  The status effective date of the “NA” code is the date of the memo to the file stating the 
review is complete, and the CE has determined there is no further action necessary.  For those 
instances in which further development is necessary, the “NA-022” code is not entered initially.  
The “NA-022” code is only entered when the CE determines after development that the case does 
not meet the SEC criteria or there is no need to return it to NIOSH for partial dose reconstruction.  
For those cases on the DEEOIC list that were not withdrawn from NIOSH, the CE enters the 
“NA-022” code only after the CE determines that the case does not meet the SEC criteria.  These 
cases remain at NIOSH for completion of a partial dose reconstruction.  

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-022” code in addition to the closure code.  The status effective date for the “NA” coding is the
date of the memorandum to file. 

Disposition:  Retain until incorporated in the EEOICPA Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation
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Attachment 3

Attachment 4

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, Resource Centers and District Office Mail & File Sections. 

10-23 Bethlehem Steel Corporation SEC Class for the period January 1, 1949 through 
December 31, 1952

EEOICPA BULLETIN NO. 10-23

Issue Date:        August 13, 2010

___________________________________________________________

Effective Date:    August 13, 2010

___________________________________________________________

Expiration Date:   August 13, 2011

___________________________________________________________

Subject:   Bethlehem Steel Corporation SEC Class for the period January 1, 1949 through 
December 31, 1952. 

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83.13, a petition was filed on behalf of workers from 
Bethlehem Steel Corporation in Lackawanna, New York to be added to the Special Exposure 
Cohort (SEC).

The decision to initiate this petition occurred after the National Institute for Occupational Safety 
and Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  
NIOSH submitted its findings to the petitioners and the Advisory Board on Radiation and Worker 
Health (“the Board”).  On June 11, 2010, the Board submitted recommendations to the Secretary of 
Health and Human Services (HHS) to add to the SEC a class of employees who worked at 
Bethlehem Steel Corporation in Lackawanna, New York.

On July 14, 2010, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress.

All Atomic Weapons Employer employees who worked at Bethlehem Steel 
Corporation facility in Lackawanna, New York from January 1, 1949 through 
December 31, 1952, for a number of work days aggregating at least 250 work days, 
occurring either solely under this employment or in combination with work days 
within the parameters established for one or more other classes of employees 
included in the Special Exposure Cohort. 

A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  Although Congress had the authority to reject the recommendation within a 30-day 
time frame, Congress took no action.  Therefore, the SEC designation for this class became 
effective as of August 13, 2010, which was 30 days after the Secretary of HHS designated the class 
for addition to the SEC in the report to Congress.

While a new SEC class has been added for employees at Bethlehem Steel Corporation, NIOSH 
intends to use any available internal and external monitoring data that may become available for an 
individual claim (and that can be interpreted using existing NIOSH dose reconstruction processes or
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procedures). Additionally, NIOSH can estimate occupational medical dose. This means that for 
claims that do not satisfy the SEC membership criteria, a partial dose reconstruction is to be 
performed by NIOSH.

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83.13; Procedures for Designating Classes of Employees as Members 
of the Special Exposure Cohort Under EEOICPA; HHS Designation of Additional Members of the 
Special Exposure Cohort under the EEOICPA – Designating a Class of Employees from Bethlehem 
Steel Corporation Facility, Lackawanna, NY; the July 14, 2010 letter to Congress from the Secretary
of HHS in which Secretary Sebelius makes the designation.

Purpose: To provide procedures for processing SEC claims for workers at Bethlehem Steel 
Corporation in Lackawanna, New York.

Applicability: All staff.

Actions:

1.  This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted.

2.  The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at Bethlehem Steel Corporation during the period of the 
SEC class.  It includes pending cases, cases previously denied, and cases at NIOSH.  It also 
includes specified and non-specified cancer cases.  All cases on this comprehensive list must be 
reviewed by the district office(s) and by the Final Adjudication Branch (FAB) to determine whether 
the SEC class criteria are satisfied.  This comprehensive list will be provided to the appropriate 
district offices and FAB under separate cover.

3.  The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion into the SEC.  A screening worksheet is 
included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case file.  Based upon the initial 
screening, the cases on the list will be grouped into three categories: those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  Claim status
codes have been created in ECMS to reflect each of these categories: ISL (Initial SEC Screening, 
Likely SEC) for those likely to be included in the SEC class; ISU (Initial SEC Screening, Unlikely 
SEC) for those unlikely to be included in the class; and ISD (Initial SEC Screening, Development 
Needed), for which development may be needed in order to reach a determination on SEC class 
inclusion.  A reason code corresponding to the SEC class status screening code has also been 
created, in this instance, 023 (Reviewed under Bulletin 10-23 Bethlehem Steel Corporation SEC). 
Once the worksheet is completed, the Claims Examiner (CE) is to select the appropriate claim 
status code and associated reason code from the drop down lists in ECMS B only.  The status 
effective date for the ISL, ISU, and ISD codes is to correspond with the completion date of the 
screening worksheet.  Bethlehem Steel Corporation is an Atomic Weapons Employer (AWE).  As 
such, there are no Part E coding implications.   

The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
acceptance and for purposes of meeting operational plan goals.  Once screening and prioritization is
complete, claims adjudication proceeds in the usual manner.  No matter the outcome of the 
screening protocol, each case must be evaluated formally for SEC inclusion and the decision 
recorded in ECMS.  The initial screening step is only applicable to cases on the comprehensive list. 
It is not applicable to new claims submitted after the list is generated.  These claims will be 
evaluated for inclusion in the SEC class in the general course of processing.
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4.  For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, worksheet and related coding.

5.  The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD, in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class, and that his or her
case is being returned to the DOL for adjudication.  A copy of the NIOSH letter to affected 
Bethlehem Steel Corporation claimants is included as Attachment 3.  The CE must print out a hard 
copy of the NIOSH letter for inclusion in the case file.

Once a case file is returned from NIOSH (including cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the “NW” code entry is August 13, 2010.  However, the CE does not enter the status code until the 
DEEOIC office actually receives the NIOSH-returned dose reconstruction record.

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC class, and consequently are still at NIOSH for a dose reconstruction.  These 
cases must also be evaluated for inclusion in the SEC class in accordance with the procedures in 
this Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE),
notifies the appropriate point of contact at NIOSH via e mail to return the dose reconstruction 
analysis records.  The SrCE then prints a copy of the “sent” e mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE is to enter the status code 
“NW” with a status effective date of August 13, 2010.  In addition, the CE must write a letter to the 
claimant advising that the case file has been withdrawn from NIOSH for evaluation under the SEC 
provision.

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action Item #15.

6.  For any cases identified as having a potential for compensability based on the new SEC class, 
the responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.  Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the EEOICPA Procedure Manual Chapter 2-0600.7.  If the employee has a specified cancer, 
proceed to Action #8.  If the employee does not have a specified cancer, proceed to Action #10.

8.  If the employee has a specified cancer, the CE must determine if the worker was a qualified 
AWE employee who worked at least 250 workdays at Bethlehem Steel Corporation facility in 
Lackawanna, New York between January 1, 1949 and December 31, 1952. If the employee does not
have 250 workdays at the Lackawanna facility, the CE must review the file to determine if 
aggregating days from employment meeting the criteria for other classes in the SEC to meet the 
250-workday requirement.  If the 250 workday requirement is not satisfied, the CE proceeds to #10.

9.  Once the CE has determined that the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.

If it is determined that the case does qualify for the SEC class, the CE, through the SrCE, notifies 
the appropriate point of contact at NIOSH via e-mail, so that NIOSH can close out their file.  The 
SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents the date it 
was sent) for inclusion in the case file.

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
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ECMS B with a status effective date equal to the date of the recommended decision to approve.

For all claims where Bethlehem Steel Corporation employment is claimed, regardless of whether 
the SEC criteria are met, the SEC site code “Bethlehem Steel Corporation” must be selected under 
the “SEC/SEC Desc” field on the claim screen. 

10.  Although HHS determined that it is not feasible for NIOSH to perform complete dose 
reconstructions for this class of employees, NIOSH has indicated that partial dose reconstructions 
are possible.  Accordingly, for cases that do not meet the criteria of the SEC class, the CE must refer
these cases to NIOSH with a NIOSH Referral Summary Document (NRSD) to perform dose 
reconstructions.  The CE enters status code “NI” (Sent to NIOSH) in ECMS B.  The status effective
date is the date of the Senior or Supervisory CE signature on the NRSD.

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCE, notifies the appropriate point of contact at NIOSH via e-mail to proceed with the dose 
reconstruction.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE enters status code “NI” (Sent 
to NIOSH) into the ECMS B, effective the date of the e-mail requesting NIOSH to proceed with 
dose reconstruction.  The e-mail should include a brief statement of why the case should proceed 
with dose reconstruction, e.g., non-specified cancer, insufficient latency period or does not meet the 
250-workday requirement.  In addition, the CE is to notify the claimant by letter that the case is 
returned to NIOSH for dose reconstruction and the reason(s) it does not qualify for the SEC class.  
The CE is to send a copy of this letter to NIOSH.  

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the “PD” (Partial Dose Reconstruction) reason code.  The status effective 
date is the date the dose reconstruction is date-stamped into the district office.  The CE should not 
delete the “NW” (NIOSH, returned without a dose reconstruction) or “NI” (Sent to NIOSH) code 
already present in ECMS.

11.  If the claim meets the SEC class employment criteria and includes both a specified cancer and a
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction that resulted in a probability of causation (PoC) of 50 
percent or greater, and any secondary cancers that are metastases of a compensable cancer.  In these 
instances, the CE drafts a recommended decision to accept the claim for the specified cancer 
(provided all criteria are met) and, if necessary, concurrently prepares a NRSD to NIOSH for a dose
reconstruction for the non-specified cancer to determine eligibility for medical benefits.  The CE 
enters status code “SE” (Confirmed as SEC claim) and the “NI” (Sent to NIOSH) code into ECMS 
B.  The status effective date for the “SE” code is the date of the recommended decision to accept 
the specified cancer.  The status effective date for the “NI” code is the date of the Senior or 
Supervisory CE signature on the NRSD.

12.  If a claim has a final decision to deny based on a PoC of less than 50%, and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case is reopened.  In the 
exercise of the Director’s discretion in the reopening process, the Director is delegating limited 
authority to the four District Directors (DD) and Assistant District Directors (ADD), at the 
discretion of the DD, to sign Director’s Orders for reopening.  This delegated authority is limited to 
reopenings based upon evidence that an employee meets the criteria for placement into the 
Bethlehem Steel Corporation SEC class as defined by this Bulletin.  This delegated authority 
extends to any case potentially affected by this SEC class.  However, if the DD or ADD is unsure of
whether the SEC is applicable to the case, the case should be referred to the National Office.  A 
sample Director’s Order is provided in Attachment 4.  The Director is retaining sole signature 
authority for all other types of reopenings not otherwise delegated.  Once a Director’s Order is 
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issued, the district office is responsible for issuing a new recommended decision.

13. For those cases which are reopened under authority granted in this Bulletin, the DD or ADD 
enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status effective 
date as the effective date of this Bulletin.  For all reopenings per this Bulletin, upon completing the 
Director’s Order to reopen the claim, the DD or ADD enters status code “MD” (Claim Reopened – 
File Returned to DO) into ECMS B to reflect that the case has been reopened and is in the district 
office’s jurisdiction.  (The “MZ” status code is not necessary).  The status effective date of the 
“MD” code is the date of the Director’s Order.  Please note that while National Office staff 
generally input the “MD” code, entry of this code has been delegated to the DD and ADD, just as 
the authority to grant reopenings has been delegated in this specific circumstance.

14. Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending Bethlehem 
Steel Company cases that have a recommended decision to deny.  All cases on the comprehensive 
list identified in Action Item #2 that are located at a FAB office must be reviewed for possible 
inclusion in the SEC class.  If the employee worked at Bethlehem Steel Corporation facility during 
the period specified, has a specified cancer, and meets the 250-workday requirement, the FAB is to 
reverse the district office’s recommended decision to deny and accept the case.  The CE or FAB 
staff member enters status code “F6” (FAB Reversed to Accept, with appropriate Reason Code) 
into ECMS B to reflect the FAB reversal with a status effective date equal to the date of the final 
decision to approve.  The CE or FAB staff person enters status code “SE” (Confirmed as SEC 
Claim) into ECMS B with a status effective date equal to the date of the final decision to approve.

For all claims where Bethlehem Steel Corporation employment is claimed, regardless of whether 
the SEC criteria are met, the SEC site code “Bethlehem Steel Corporation” must be selected under 
the “SEC/SEC Desc” field on the claim screen.  

If no action is required, FAB must follow the instructions specified in Action Item #15 below, to 
indicate that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the district office.  If 
FAB determines that the case cannot be approved based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see Action Item #10) the CE or FAB staff member remands the
case for district office action.  The CE or FAB staff member enters status code “F7” (FAB 
Remanded) with “OTH” (No DO Error – Other) as the reason code, with a status effective date of 
the date of the remand.

15.  If after review or further development, the CE or FAB staff member determines that a case on 
the list does not require any action, the CE or FAB staff member must write a brief memo to the file
indicating that the file was reviewed and noting the reason why no additional action is necessary.  A 
case classified as not requiring any action is a case that does not meet the SEC criteria and there is 
no need to return it to NIOSH for partial dose reconstruction.

The CE must code “NA” (No Action Necessary) and then select the appropriate reason code from 
the reason code drop down list.  The “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC and the “NA” code is restricted to ECMS B only because the SEC review 
list is derived from Part B data.  For Bethlehem Steel Corporation cases that were reviewed under 
this Bulletin and require no additional action, the reason code that must be selected is “023” 
(Reviewed under Bulletin 10-23 Bethlehem Steel Corporation Class) and be coded into ECMS B 
only.  The status effective date of the “NA” code is the date of the memo to the file stating review is
complete and the CE has determined there is no further action necessary.  For those instances in 
which further development is necessary, the “NA-023” code is not entered initially.  The “NA-023” 
code is only entered when the CE determines after development that the case does not meet the 
SEC criteria or there is no need to return it to NIOSH for partial dose reconstruction.  For those 
cases on the DEEOIC list that were not withdrawn from NIOSH, the CE enters the “NA-023” code 
only after the CE determines that the case does not meet the SEC criteria.  These cases remain at 



NIOSH for completion of a partial dose reconstruction.

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-023” code in addition to the closure code.  The status effective date for the “NA” coding is the
date of the memorandum to file. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees 

Occupational Illness Compensation
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Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, Resource Centers and District Office Mail & File Sections 

10-24 De Soto Avenue Facility SEC Class from January 1, 1959 through December 31, 1964

EEOICPA BULLETIN NO. 10-24

Issue Date:        August 13, 2010

___________________________________________________________

Effective Date:    August 13, 2010

___________________________________________________________

Expiration Date:   August 13, 2011

___________________________________________________________

Subject:  De Soto Avenue Facility SEC Class from January 1, 1959 through December 31, 1964.

Background:   Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the De 
Soto Avenue Facility in Los Angeles County, California, to be added to the Special Exposure 
Cohort (SEC). 

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
determined that it qualified for evaluation.  NIOSH submitted its findings to the Advisory Board on 
Radiation and Worker Health (“the Board”).  On June 11, 2010, the Board submitted 
recommendations to the Secretary of Health and Human Services (HHS) to add to the SEC a class 
of employees who worked at the De Soto Avenue Facility.

On July 14, 2010, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All employees of the Department of Energy, its predecessor agencies, and their 
contractors and subcontractors who worked at the De Soto Avenue Facility in Los 
Angeles County, California, from January 1, 1959 through December 31, 1964, for a 
number of work days aggregating at least 250 work days, occurring either solely 
under this employment or in combination with work days within the parameters 
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established for one or more other classes of employees included in the Special 
Exposure Cohort. 
A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  Although Congress had the authority to reject the recommendation within a 30-day 
time frame, Congress took no action.  Therefore, the SEC designation for this class became 
effective as of August 13, 2010, which was 30 days after the Secretary of HHS designated the class 
for addition to the SEC in the report to Congress.

NIOSH intends to use any available internal and external monitoring data that may become 
available for an individual claim (and that can be interpreted using existing NIOSH dose 
reconstruction processes or procedures). Additionally, NIOSH can estimate occupational medical 
dose. This means that for claims that do not satisfy the SEC membership criteria, a partial dose 
reconstruction is to be performed by NIOSH. 

References:   Energy Employees Occupational Illness Compensation Program Act of 2000, 42 
U.S.C. § 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as 
Members of the Special Exposure Cohort Under EEOICPA; HHS Designation of Additional 
Members of the Special Exposure Cohort under the EEOICPA – Designating a Class of Employees 
from De Soto Avenue Facility, Los Angeles County, California; the July 14, 2010 letter to Congress 
from the Secretary of HHS in which Secretary Sebelius makes the designation.  

Purpose:  To provide procedures for processing SEC class claims for workers at the De Soto Avenue
Facility in Los Angeles County, California.

Applicability: All staff.

Actions:  

1.   This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted.

2.   The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared
a list of cases with claimed employment at the De Soto Avenue Facility during the period of the 
SEC class.  It includes pending cases, cases previously denied, and cases at NIOSH. It also includes
specified and non-specified cancer cases.  All cases on this comprehensive list must be reviewed by 
the district office(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC 
class criteria are satisfied.  This comprehensive list will be provided to the appropriate district 
offices and FAB under separate cover.

3.  The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion in the SEC.  A screening worksheet is 
included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case file.  Based upon the initial 
screening, the cases on the list will be grouped into three categories:  those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  Claim status
codes have been created in ECMS to reflect each of these categories:  ISL (Initial SEC Screening, 
Likely SEC) for those likely to be included in the SEC class; ISU (Initial SEC Screening, Unlikely 
SEC) for those unlikely to be included in the class; and ISD (Initial SEC Screening, Development 
Needed) for which development may be needed in order to reach a determination on SEC class 
inclusion.  A reason code corresponding to the SEC class status screening code has also been 
created, in this instance, 024 (Reviewed under Bulletin 10-24, De Soto Avenue Facility SEC).  Once
the worksheet is completed, the Claims Examiner (CE) is to select the appropriate claim status code
and associated reason code from the drop down lists in ECMS B only.  The status effective date for 
the ISL, ISU and ISD codes is to correspond with the completion date of the screening worksheet.  
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The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
acceptance.  Once screening and prioritization is complete, claims adjudication proceeds in the 
usual manner.  No matter the outcome of the screening protocol, each case must be evaluated 
formally for SEC inclusion and the decision recorded in ECMS.  The initial screening step is only 
applicable to cases on the comprehensive list.  It is not applicable to new claims submitted after the 
list is generated.  These claims will be evaluated for inclusion in the SEC class in the general course
of processing.  

4.  For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, complete the worksheet and enter related coding. 

5.  The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class, and that his or her
case is being returned to DOL for adjudication.  A copy of the NIOSH letter to affected De Soto 
Avenue Facility claimants is included as Attachment 3.  The CE must print out a hard copy of the 
NIOSH letter for inclusion in the case file. 

Once a case file is returned from NIOSH (including cases that DEEOC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the “NW” code entry is August 13, 2010.  However, the CE does not enter the status code until the 
DEEOIC office actually receives the NIOSH-returned dose reconstruction record.  The standard 
procedure for NIOSH coding in ECMS E is to code all additional NIOSH actions only if the “NI” 
(Sent to NIOSH) status code has been entered.  Therefore, the CE enters the “NW” code into 
ECMS E with the status effective date of August 13, 2010, only if “NI” has already been entered in 
ECMS E. 

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC, and consequently are still at NIOSH for a dose reconstruction.  These cases 
must also be evaluated for inclusion in the SEC class in accordance with the procedures in this 
Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE), 
notifies the appropriate point of contact at NIOSH via    e-mail to return the dose reconstruction 
analysis records.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE is to enter the status code 
“NW” with a status effective date of August 13, 2010.  In addition, the CE must write a letter to the 
claimant advising that the case file has been withdrawn from NIOSH for evaluation under the SEC 
provision. 

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action #15.

6.   For any cases identified as having a potential for compensability based on the new SEC class, 
the responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.   Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the Federal (EEOICPA) Procedure Manual, Chapter 2-0600.7.  If the employee has a specified 
cancer, proceed to Action #8.  If the employee does not have a specified cancer, proceed to Action 
#10.

8.   If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 workdays at the De Soto Avenue Facility between January 1, 1959 and December 31, 
1964. 
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Once 250 days of De Soto Avenue Facility employment during the class period is established, the 
CE or hearing representative can accept that the employment component of the SEC class is 
satisfied.  In these cases, the CE proceeds to Action #9.

If the employee does not have 250 workdays at the De Soto Avenue Facility, the CE must review 
the file to determine if additional days in the SEC can be found by combining days from 
employment meeting the criteria for other classes in the SEC and aggregating them together to meet
the 250-workday requirement.  If the 250 workday requirement is not satisfied, the CE proceeds to 
Action #10. 

9.  Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.

If it is determined that the case does qualify for the SEC class, the CE, through the SrCE, notifies 
the appropriate point of contact at NIOSH via e-mail, so that NIOSH can close out their file.  The 
SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents the date it 
was sent) for inclusion in the case file. 

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the status effective date of the recommended decision 
to approve.  If the case is a B/E case, and the basis for the Part E acceptance is the Part B SEC 
acceptance, the “SE” code must also be entered into ECMS E with a status effective date of the 
recommended decision to approve under Part E.

For all claims where De Soto Avenue Facility employment is claimed, regardless of whether the 
SEC criteria are met, the SEC site code “De Soto Avenue Facility” must be selected under the 
“SEC/SEC Desc” field on the claim screen.  

10.  Although NIOSH determined that it is not feasible for NIOSH to perform complete dose 
reconstructions for this class of employees, NIOSH has indicated that partial dose reconstructions 
are possible.  Accordingly, for cases that have not been submitted to NIOSH and do not meet the 
criteria of the SEC class, the CE must refer these cases to NIOSH with a NIOSH Referral Summary
Document (NRSD) to perform dose reconstructions.  The CE enters status code “NI” in ECMS B.
 The status effective date is the date of the Senior or Supervisory CE signature on the NRSD.  If the 
case is a B/E case, the “NI” code is not entered into ECMS E until non-radiological toxic exposure 
development is complete. 

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCE, notifies the appropriate point of contact at NIOSH via e-mail to proceed with the dose 
reconstruction.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE enters status code “NI” into 
ECMS B, with a status effective date equal to the date of the e-mail requesting NIOSH to proceed 
with dose reconstruction.  The e-mail should include a brief statement of why the case should 
proceed with dose reconstruction; e.g., non-specified cancer, insufficient latency period or does not 
meet the 250-workday requirement.  In addition, the CE is to notify the claimant by letter that the 
case is returned to NIOSH for a dose reconstruction and the reason(s) it does not qualify for the 
SEC class.  The CE is to send a copy of this letter to NIOSH.  If the case is a B/E case, and toxic 
exposure development was completed with a memorandum to the file (with a prior “NI”/”NW” 
code), the CE enters status code “NI” into ECMS E with the status effective date of the e-mail 
requesting NIOSH to proceed with dose reconstruction.

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the reason code of “PD” (Partial Dose Reconstruction).  The status effective



date is the date the dose reconstruction report is date-stamped into the district office.  The CE 
should not delete the “NW” or “NI” codes already present in ECMS.  If the CE had previously 
entered “NI” in ECMS E, the CE also enters codes “NR” and “PD” in ECMS E.  If the case is a 
B/E case, the CE enters the Probability of Causation (PoC) into ECMS B and ECMS E (regardless 
of whether the “NI” code had previously been entered). 

11.  If the claim meets the SEC employment criteria and includes both a specified cancer and a 
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction resulting in a probability of causation (PoC) of 50% or 
greater and any secondary cancers that are metastases of a compensable cancer.  In these instances, 
the CE drafts a recommended decision to accept the claim for the specified cancer (provided all 
criteria are met) and any cancers for which there is a PoC of 50% or greater.  The CE enters status 
code “SE” into ECMS B.  The status effective date for the “SE” code is the date of the 
recommended decision to accept the specified cancer.  If the case is a B/E case, and the basis for the
Part E acceptance is the Part B SEC acceptance, the “SE” code must also be entered into ECMS E 
with a status effective date of the recommended decision to approve under Part E. 

If necessary, the CE concurrently prepares a NRSD to NIOSH for a dose reconstruction for any 
non-specified cancer(s) to determine eligibility for medical benefits.  The CE enters status code 
“NI” into ECMS B.  The status effective date for the “NI” code is the date of the Senior or 
Supervisory CE signature on the NRSD.  If the case is a B/E case, the CE enters status code “NI” in
ECMS E only after the non-radiological toxic exposure development is complete and the CE cannot
accept causation.  In that case the CE creates a memorandum to file stating that toxic exposure 
development is complete, and enters status code “NI” in ECMS E with the date of the 
memorandum as the status effective date. 

12.  If a claim has a final decision to deny based on a PoC of less than 50% and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case is reopened.  In the 
exercise of the DEEOIC Director’s discretion in the reopening process, the Director is delegating 
limited authority to the four District Directors (DDs) and the Assistant District Directors (ADDs), at
the discretion of the DD, to sign the Director’s Orders for reopening of these cases.  This delegated 
authority is limited to reopenings based upon evidence that a De Soto Avenue Facility employee 
meets the criteria for placement into the SEC class as defined by this Bulletin.  This delegated 
authority extends to any case potentially affected by this SEC class.  However, if the DD is unsure 
of whether the SEC is applicable to the case, the case should be referred to the National Office.  A 
sample Director’s Order is provided in Attachment 4.  The DEEOIC Director is retaining sole 
signature authority for all other types of reopenings not otherwise delegated.  Once a Director’s 
Order is issued, the district office is responsible for issuing a new recommended decision.  

13.  For those cases reopened under the authority granted in this Bulletin, the DD or ADD enters 
status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status effective date 
equal to the effective date of this Bulletin.  If the DD or ADD is also reopening Part E, and “MN” 
code is also entered into ECMS E.  For all reopenings per this Bulletin, upon completing the 
Director’s Order to reopen the claim, the DD or ADD enters status code “MD” (Claim Reopened – 
File Returned to DO) into ECMS B/E (as appropriate) to reflect that the case has been reopened and
is in the district office’s jurisdiction.  (The “MZ” status code, receipt of Director’s Order in the DO 
or FAB, is not necessary.)  The status effective date of the “MD” code is the date of the Director’s 
Order.  Please note that while the “MD” code is generally input by National Office staff, entry of 
this code has been delegated to the DD or ADD, just as the authority to grant reopenings has been 
delegated in this specific circumstance. 

14. Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending De Soto Avenue
Facility cases that have a recommended decision to deny.  All cases on the comprehensive list 
identified in Action #2 that are located at a FAB office must be reviewed for possible inclusion in 
the SEC class.  If the employee worked at the De Soto Avenue Facility during the time period 
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specified, has a specified cancer, and meets the 250-workday requirement, the FAB is to reverse the 
district office’s recommended decision to deny, and accept the case.  The CE or FAB staff member 
enters status code “F6” (FAB Reversed to Accept) with the appropriate reason code into ECMS B/E
(as appropriate) to reflect the FAB reversal with a status effective date equal to the date of the final 
decision to accept.  The CE or FAB staff member also enters status code “SE” in ECMS B/E (as 
appropriate) with a status effective date equal to the date of the final decision to accept. 

For all claims where De Soto Avenue Facility employment is claimed, regardless of whether the 
SEC criteria are met, the SEC site code “De Soto Avenue Facility” must be selected under the 
“SEC/SEC Desc” field on the claim screen.

If no action is required, FAB must follow the instructions specified in Action #15, below, to indicate
that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the district office.  If 
FAB determines that the case cannot be accepted based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see Action #10), the CE or FAB staff member remands the case
for district office action.  The CE or FAB staff member enters status code “F7” (FAB Remanded) 
with “OTH” (No DO Error – Other) as the reason code in ECMS B/E (as appropriate), with a status
effective date equal to the date of the remand. 

15.  If, after review or further development, the CE or FAB staff member determines that a case on 
the list does not require any action, the CE or FAB staff member must write a brief memo to the file
indicating that the file was reviewed and note the reason why no additional action is necessary.  A 
case classified as not requiring any action is a case that does not meet the SEC criteria, and there is 
no need to return it to NIOSH for partial dose reconstruction.

The CE must then code “NA” (No Action Necessary) and select the appropriate reason code from 
the reason code drop down list.  Since the “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC, the “NA” code is restricted to ECMS B.  This is because the SEC review 
list is derived from Part B data.  For De Soto Avenue Facility cases that were reviewed under this 
Bulletin and require no additional action, the reason code that must be selected is 024 (Reviewed 
under Bulletin 10-24, De Soto Avenue Facility SEC) and be coded into ECMS B only, even if the 
case is a B/E case.  The status effective date of the “NA” code is the date of the memo to the file 
stating the review is complete, and the CE has determined there is no further action necessary.  For 
those instances in which further development is necessary, the “NA-024” code is not entered 
initially.  The “NA-024” code is only entered when the CE determines after development that the 
case does not meet the SEC criteria or there is no need to return it to NIOSH for partial dose 
reconstruction.  For those cases on the DEEOIC list that were not withdrawn from NIOSH, the CE 
enters the “NA-024” code only after the CE determines that the case does not meet the SEC 
criteria.  These cases remain at NIOSH for completion of a partial dose reconstruction.  

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-024” code in addition to the closure code.  The status effective date for the “NA” coding is the
date of the memorandum to file. 

Disposition:  Retain until incorporated in the EEOICPA Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3
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Attachment 4

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, Resource Centers and District Office Mail & File Sections. 

2009 EEOICP Bulletins

09-01 Delegating the Reopening of Claims with New Evidence

EEOICPA BULLETIN NO.  09-01

Issue Date: November 6, 2008

___________________________________________________________

Effective Date: November 6, 2008

___________________________________________________________

Expiration Date: November 6, 2009

___________________________________________________________

Subject: Delegating the Reopening of Claims with New Evidence.

Background: The Director for the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) has the discretionary authoriy to issue a Director's Order reopening a 
claim at any point following issuance of final decision under 20 CFR 30.320.

At any time after receiving an adverse final decision from the Final Adjudication Branch (FAB), a 
claimant may petition the Director to reopen a claim for additional development and issuance of a 
new decision.To support a request for reopening, a claimant must submit new factual evidence or 
argument material to their claim to the Director in support of a request for reopening. 

Increasingly, routine reopening requests are submitted to the Director. This includes instances where
new employment, exposure, medical, or survivorship evidence has become available, which 
invalidates a prior final decision of the FAB. For example, insufficient medical evidence is initially 
presented to establish a diagnosed cancer, which then leads to a final decision to deny the claim. 
Several months after the decision, the claimant obtains a pathology report confirming the existence 
of cancer and submits this evidence along with a reopening request to the Director. In this situation, 
a reopening request must be issued as a matter of routine due process, given the diagnostic proof of 
cancer.  

In the interest of expediency and program efficiency, the authority to issue a Director’s Order 
regarding a case reopening is being delegated, in limited circumstances, to the District Director(s) 
(DD) of the four DEEOIC District Offices (DO). The authority being delegated applies to certain 
case scenarios as outlined below.

The Director retains sole authority to reopen claims not explicitly identified in this Bulletin or other 
policy directives. In any instance where uncertainty exists with regard to the application of this 
delegated authority, the claim record is to be referred to the Office of the Director for review.

This bulletin does not affect the guidance provided in PM Chapter 2-1400 regarding the authority of
the DD to deny a reopening when a request is not accompanied by new evidence.   

References: Energy Employees Occupational Illness Compensation Program Act of 2000, as 
amended, 42 U.S.C. § 7384 et seq., Section 7385s-10(e); 20 CFR § 30.320; EEOICPA PM 2-1400. 

Purpose  :  To establish procedures for the administration of certain requests to reopen claims based 
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on the discovery of new evidence.    

Applicability:  All Staff

Actions:  

1. The DEEOIC Director hereby delegates the authority to issue orders concerning the reopening of 
claims in limited circumstances involving a claimant’s submission of new evidence to the District 
Director (DD) of the District Office (DO), as described below. This authority will extend to the 
Assistant District Director (ADD) at the discretion of the District Director.  

2. If new medical, employment, or survivorship evidence is received concerning a claim where a 
final decision has been issued, DEEOIC staff will forward the evidence and the case file to the DD 
or ADD of the District Office with jurisdiction over the claim, for review.  The only types of 
circumstances for which this Bulletin applies are as follows:   

a. In instances where the denial was based on employment issues: employment records that 
establish previously denied or unverified time periods of covered Department of Energy, DOE 
contractor/subcontractor, atomic weapons employer, beryllium vendor employment, or RECA 
section 5 employment.  

b. In instances where the denial was based on medical issues: medical records establishing a 
diagnosis of a previously denied, closed, or reported occupational or covered illness.  

c. In instances where the denial was based on survivorship issues: records or documents that 
demonstrate a relationship between a previously denied survivor and the covered employee.  Or, 
cases under Part B where an employee claim has received a final decision to approve, but the 
claimant died before payment could be made.

d. In instances where an update to the Site Exposure Matrices (SEM) or the submission of new 
factual evidence establish a previously denied, closed, or unverified toxic substance exposure, 
which is known to be linked to the claimed illness(es).  Or, in cases where new evidence of 
exposure is received that demonstrates a clear link to the claimed illness(es).  Evidence 
demonstrating a link between exposure and a claimed illness must meet the criteria outlined in 
Bulletin 08-38 for programmatic or claim-specific medical evidence to be eligible for reopening 
under this bulletin.

e. In instances where the decision to deny was based upon a dose reconstruction returned from 
NIOSH with a Probability of Causation (PoC) of less than 50%, and the claimant has submitted a 
diagnosis of a new cancer which results in a PoC of 50% or greater. 

3. The reviewer must determine if the new evidence is unambiguous, and clearly applies to medical,
employment, exposure, or survivorship criteria for eligibility under the Energy Employees 
Occupational Illness Compensation Program Act (EEOICPA), DEEOIC regulations, or a DEEOIC 
bulletin.  The new evidence must be sufficient to reopen the prior final decision. This evidence 
would include, for example, a medical report containing a diagnosis of a claimed condition, or a 
birth certificate demonstrating that the claimant is the child of a deceased employee.  

4. Requests to reopen cases that are located with DO FAB must be sent to the DD with jurisdiction 
for review and a determination whether the request meets the criteria outlined in this bulletin for 
reopening in the DO.  Requests to reopen cases that are located with NO FAB must be sent to the 
National Office for review and a determination whether the request meets the criteria outlined in 
this bulletin.  

5. Other reopening requests received from claimants will continue to be evaluated in the National 
Office.  Complex or novel medical, employment, or survivorship evidence must also be reviewed in
the National Office.    

Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual.



RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service

Representatives, Fiscal Officers, FAB District Managers,

Operation Chiefs, Hearing Representatives, District Office Mail & File Section, Managers.

09-02 Subcontractor database for verification of contractual relationship at covered facilities 
to web

EEOICPA BULLETIN NO.09-02           

Issue Date:  November 13, 2008

________________________________________________________________

Effective Date:  November 13, 2008

________________________________________________________________

Expiration Date: November 13, 2009

________________________________________________________________

Subject: Subcontractor database for verification of contractual relationship at covered facilities.   

Background:  As described in EEOICPA   Bulletin No.06-09, The Center for Construction Research 
and Training nee The Center to Protect Workers’ Right (CPWR) is tasked with assisting the 
Division of Energy Employees Occupational Illness Compensation (DEEOIC) to verify 
employment, in part by confirming that contractor or subcontractor employers were engaged in 
contractual employment at covered Department of Energy (DOE) facilities.  With the recognition 
that CPWR collects vast amounts of data about the various employers engaged in contractual or 
subcontractual work at DOE facilities, the DEEOIC also tasked CPWR with developing a 
centralized means to record information about the employers who performed work at DOE and 
Beryllium Vendor (BV) facilities covered under the Energy Employees Occupational Illness 
Compensation Program Act (EEOICPA).  This information could then be made available to 
DEEOIC staff to assist in the verification of employment in other claims.  

The outcome of this project is a web-accessible database, which can be used by the Claims 
Examiner (CE) in identifying and confirming the existence of contractor or subcontractor 
employers at certain covered facilities.The database currently contains contractual information for 
approximately 1000 contractors and subcontractors. The information includes the name of the 
facility where the employer performed work and, in many instances, the period of time the 
employer was present at the facility. If available, the current mailing address and any aliases of the 
employer are listed. Additionaly, the database provides a brief description of the evidence used to 
establish the contractual relationship. This database is intended to serve as a valuable resource in 
assisting claimants with the establishment of a claim for compensation, and will continuously be 
updated as new information is identified. The claims Examiner (CE) is to use this database during 
the routine development of cases filed under Parts B and Eof the EEOICPA.   

Reference: EEOICPA Bulletin No. 06-09, Center to Protect Workers’ Rights (CPWR),EEOICPA 
Bulletin No. 03-27, Establishing Covered Subcontractor Employment, Federal (EEOICPA) 
Procedure Manual, Chapters 2-0400 and 0500, and 20 CFR §30.205(a)(3).

Purpose:  To provide guidance on how to use the web-based contractor/subcontractor database 
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developed by CPWR for DEEOIC. 

Applicability: All staff. 

Actions: 

1. Upon identification of claimed contractual or sub-contractual employment at a covered facility, it
is necessary for the CE to verify that (1) the employee worked for the claimed employer, (2) the 
employer was contractually linked to the covered facility, and (3) the employee was “at” the 
covered facility.To assist the CE determine if a claimed employer is contractually linked to a 
covered facility, a web-based database has been developed to identify employers known to have 
operated under a contract or subcontract at certain covered facilities.Presently, the database retains 
data on employers at the following facilities:

Amchitka 

Argonne National Lab West

Atomics International

Brookhaven

Canoga Avenue 

Clarksville Base (aka Mason-Hanger)

Clinton Engineering Works

De Soto Avenue 

Downey Facility

Ethyl Corporation

Fernald (aka FMPC)

General Steel Industries

Hanford 

INEEL

Iowa Army Ammunition Plant (IOP)

Kansas City Plant

Latty Avenue Properties

Lawrence 

Lawrence 

Los Alamos National Lab

Mallinckrodt

Mound 

Nevada Test Site

Oak Ridge (K25,S-50, Y-12, X-10 or National 
Laboratory)

Oak Ridge Institute for Science and Education 
(ORISE)

Ore Buying Station at , UT

Paducah Gaseous Diffusion Plant



Pantex

Pinellas Plant

Portsmouth Gaseous Diffusion Plant

Rocky Flats

Sandia National Laboratory

Santa Susanna Field Laboratory 

Savannah River 

Stanford Linear (SLAC)

The Mill at , UT

Weldon Spring Plant

Yucca 

2. If the CE identifies contractual employment claimed at one or more of the facilities where the 
database maintains contractor or subcontractor evidence, the CE must go to www.btcomp.org.A log 
on screen will then appear.Each district office will be assigned one original user name and 
password.  

3. Upon access to the web site, a disclaimer notes the database is a general information resource 
tool.It is not intended to nor does it contain all documents that relate to DOE contractors and/or 
subcontractors.However, DEEOIC considers the database accurate and correct based on information
available.The CE must accept the disclaimer.  Upon acceptance of the disclaimer, the database 
opens into basic search mode.The database allows various ways to search for information: by 
subcontractor name, by site, or by scrolling down the subcontractor master list.

4. To search by contractor/subcontractor name, the CE enters the name of the company identified in 
the evidence from the case record.The company name may be the current recognized employer 
name, an acronym for the employer, or a previous iteration.  It is recommended that the CE search 
the database using various combinations or spellings or aliases for the employer name.This will 
increase the likelihood of a positive outcome and reduce the number of false negative results.For 
example, if a CE enters the name “Bowles Construction Company” the database will return a 
negative result.However, if the CE enters “Bowles” or “Bowles Construction” the employer will 
appear in the return.

5. To search by site, i.e. covered facility, the CE clicks on the list box labeled “by site” on the left 
hand side of the screen and selects the facility for which he or she is seeking contractor or 
subcontractor information.This will return all employers known by CPWR linked to the facility.  It 
may be necessary for the CE to scroll down to view all named employers.To view detail for a 
named employer, the CE merely needs to access the “view” link under the options category.It 
should be noted that in some instances a contractor or subcontractor name might be linked to 
multiple covered facilities.In these instances, the detail return for the employer will be separated 
into sections by covered site.   

6. It is also possible for the CE to simply search the comprehensive listing (master list) of all 
contractor employers listed in the database which appears if no name or site search criteria are 
applied or if the option “show all” is selected. It should be noted that a unique document 
identification (Doc Id) has been assigned to each contractual finding. The Doc Id is used by CPWR 
as a means of tracking. The CE will not access information using the Doc Id. 

7. After the CE has accessed the database and conducted appropriate research to locate a 
contractor/subcontractor, it will be necessary to document the case file.In the case of a positive 
result, the CE prints a copy of the screen for the case file.The print out must show all the results of 
the database search including the employer name, site name, contractual relationship indicator,dates

http://www.btcomp.org/


verified, type of work performed, description of evidence, document ID, and date of database 
update.  Generally, this information must be printed based on a “landscape” printer setting (click on 
‘File’, then ‘Page Setup’ to select ‘Landscape’).The printout should also list the date of the database
search, the date of the latest update of a facility and any other pertinent facts.In the situation where 
a database search does not return any result,the CE completes a “Memorandum to the file” noting 
the lack of information in the database for that claimed contractor/subcontractor. The memorandum 
should be dated and signed by the CE. The database contains records on employers linked to a DOE
facility for which probative documentation has yet to be retrieved. Any employer found within the 
database that does not have the “contractual relationship” indicator checked cannot be used to 
confirm that the employer is linked to the facility and should not be printed out for the file. 

8.The purpose of the database is solely to show a relationship between a DOE facility and a 
contractor or subcontractor employer.A positive result may return varying levels of information 
about an employer linked to a facility.  For example, a database return may merely list that a 
contractor or subcontractor was linked to a particular facility, but not when.In addition to the 
database results, it is also important for the CE to remember that additional development may be 
needed independent of the database to ensure that an individual was actually an employee of a 
claimed contractor or subcontractor employer, particularly during a covered time period of the 
facility in question.  The database also provides no information as to whether an employee was at a 
covered facility.  As such,the CE must always develop employment to determine if the employee 
worked at the covered facility.  Ultimately, as with many other aspects of the program,the evidence 
of record must be sufficient to convince the adjudicator of the accuracy of the claim presented.The 
CE must evaluate the totality of all evidence contained in a case file. 

9. If the contractor or subcontractor is not listed on the database, additional development will be 
necessary.  The CE is not to assume that a no return in the database establishes that the claimed 
employer was not a contractor or subcontractor.The CE must use all other resources that may 
potentially establish a contractual relationship including union records, affidavits, CPWR, Social 
Security Administration records, etc. 

10. When the database is searched, the CE is to enter the claim status code “DE” (Developing 
Employment) in the claim status history screen in ECMS.Upon entry of the “DE” code, the CE 
must select the reason code “CD-CPWR Subcontractor Database Searched” from the corresponding
drop-down box.The status effective date of the DE/CD code is equal to the date the database is 
searched (which is the date of the memorandum to the file) even when no data is returned.

11. Each District Office has an assigned CPWR Point of Contact (POC) who serves as an 
intermediary between the company and the DEEOIC.  These POCs are responsible for assisting 
co-workers within the district office utilize resources including this new web-based database.If a CE
encounters problems or needs assistance with the use of the contractor/subcontractor database, he or
she should contact the district office POC.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections



 [A1]Wouldn’t they do this only if DOE is unable to verify employment?

09-03 SEC Class for Connecticut Aircraft Nuclear Engine Laboratory (CANEL)

EEOICPA BULLETIN NO.09-03                     

Issue Date: November 24, 2008

___________________________________________________________

Effective Date: November 24, 2008

___________________________________________________________

Expiration Date: November 24, 2009

___________________________________________________________

Subject:  SEC Class for Aircraft Nuclear Engine Laboratory (CANEL)

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the 
Connecticut Aircraft Nuclear Engine Laboratory (CANEL) in , to be added to the Special Exposure 
Cohort (SEC).

The decision to initiate this petition occurred after the National Institute for Occupational Safety 
and Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.14.  
NIOSH submitted its findings to the petitioners and the Advisory Board on Radiation and Worker 
Health (“the Board”).  On September 23, 2008, the Board submitted recommendations to the 
Secretary of Health and Human Services (HHS) to add to the SEC a class of employees who 
worked at the Connecticut Aircraft Nuclear Engine Laboratory in , .

On October 24, 2008, the Secretary of HHS designated the following class for addition to the SEC 
in a report to Congress.

All employees of the Department of Energy (DOE), its predecessor agencies, and DOE contractors 
or subcontractors who worked at the Connecticut Aircraft Nuclear Engine Laboratory in 
Middletown, Connecticut, from January 1, 1958, through December 31, 1965, for a number of work
days aggregating at least 250 work days, occurring either solely under this employment or in 
combination with work days within the parameters established for one or more other classes of 
employees in the Special Exposure Cohort.

A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1 .  The SEC designation for this class became effective as of November 23, 2008, 
which was 30 days after the Secretary of HHS designated the class for addition to the SEC in a 
report to Congress.  Although Congress had the authority to reject the recommendation within the 
30-day time frame, Congress took no action and therefore the new SEC class became effective 
November 23, 2008.

While a new SEC class has been added for employees at CANEL, NIOSH has determined that it is 
possible to reconstruct occupational medical dose. NIOSH also intends to use any available internal 
and external monitoring data that may be available for an individual claim (and can be interpreted 
using existing NIOSH dose reconstruction processes or procedures).This means that for claims that 
do not satisfy the SEC membership criteria, a partial dose reconstruction is to be performed by 
NIOSH. 

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the October 24, 2008 letter to Congress from the 
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Secretary of HHS in which Secretary Leavitt makes the designation.

Purpose: To provide procedures for processing SEC claims for workers at CANEL in , .

Applicability: All staff.

Actions:

1.  This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted.

2.  The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at CANEL during the period of the SEC class. It includes 
pending cases, cases previously denied, and cases at NIOSH.  It also includes specified and 
non-specified cancer cases. All cases on this comprehensive list must be reviewed by the district 
office(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC class criteria 
are satisfied.This comprehensive list will be provided to the appropriate district offices and FAB 
under separate cover.

3. The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion into the SEC class.  A screening worksheet 
is included as Attachment 2 . The worksheet must be completed for all cases on the comprehensive 
list. Upon completion, the worksheet is to be included in the case record. Based upon the initial 
screening, the cases on the list will be grouped into three categories: those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  New claim 
status codes have been created in ECMS to reflect each of these categories: ISL (Initial SEC 
Screening, Likely SEC) for those likely to be included in the SEC class; ISU (Initial SEC 
Screening, Unlikely SEC) for those unlikely to be included in the class; and ISD (Initial SEC 
Screening, Development Needed), for which development may be needed in order to reach a 
determination on SEC class inclusion. A reason code corresponding to the SEC class status 
screening code has also been created, in this instance, 903 (Screened under Bulletin 09-03, CANEL 
SEC class).  Once the worksheet is completed, the CE is to select the appropriate claim status code 
and associated reason code from the drop down lists in ECMS B only. The status effective date for 
the ISL, ISU and ISD codes is to correspond with the completion date of the screening worksheet.   

The purpose of this initial screening is to assist the district offices in prioritizing cases posed for 
acceptance and for purposes of meeting the FY 2009 operational plan goal.  Once screening and 
prioritization is complete, case adjudication proceeds in the usual manner. No matter the outcome of
the screening protocol, each case must be evaluated formally for SEC inclusion and the decision 
recorded in ECMS.  This screening step is only applicable to cases on the comprehensive list. It is 
not applicable to new claims submitted after the list is generated.  These claims will be evaluated 
for inclusion in the SEC in the general course of claims processing.

4. For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, worksheet and related coding.

5. The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class and that his or her 
case is being returned to DOL for adjudication.  A copy of the NIOSH letter to affected CANEL 
claimants is included as Attachment 3.  claims examiner (CE) must print out a hard copy of the 
NIOSH letter for inclusion in the case file.
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There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC and consequently are still at NIOSH for a dose reconstruction. se cases must 
also be evaluated for inclusion in the SEC class in accordance with the procedures in this bulletin. If
any such case qualifies under the SEC class, the CE, through the Senior CE (SrCe), notifies the 
appropriate point of contact at NIOSH via e-mail to return dose reconstruction analysis records. 
SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents the date it 
was sent) for inclusion in the case file. In addition, the CE must write a letter to the claimant to 
advise that the case file has been withdrawn from NIOSH for evaluation under the SEC provision.

Once a case file is returned from NIOSH (including those cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the code entry is November 24, 2008.  However, the CE does not enter the status code until the 
DEEOIC office actually receives the NIOSH-returned dose reconstruction record.  standard 
procedure for NIOSH coding in ECMS E is to code all additional NIOSH actions only if the “NI” 
(Sent to NIOSH) status code has been entered. Therefore, the CE enters the “NW” code into ECMS
E with the status effective date of November 24, 2008 only if “NI” has already been entered in 
ECMS E.  Although this class in the SEC becomes effective on November 23, 2008, because that is 
a Sunday, the Bulletin effective date is November 24, 2008. It is the Bulletin date that forms the 
basis for the ECMS status effective date coding, November 24, 2008.

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this bulletin, then refer to instructions in Action #15.

6. For any cases identified as having a potential for compensability based on the new SEC class, the
responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.  Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the Federal (EEOICPA) Procedure Manual (PM) Chapter 2-600.5.  If the employee has a 
specified cancer, proceed to Action #8.  If the employee does not have a specified cancer, proceed to
Action #10.

8.  If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 work days at CANEL in , between January 1, 1958 through December 31, 1965.The CE 
may refer to EEOICPA Bulletin No. 02-09 for guidance on calculating 250 work days. 

The CANEL facility covered approximately 1,100 acres and there were 34 buildings on the site.  
NIOSH has documentation indicating buildings in which radioactive materials and waste were 
known to have been used and/or stored, but has no documentation to confirm that all radioactive 
materials were restricted to such areas or that contamination was adequately controlled.  As a result,
NIOSH assumes that the potential for exposure to radioactive materials existed in all CANEL 
buildings and areas.  Additionally, NIOSH is unable to define potential radiation exposure 
conditions based on worker job descriptions, job titles and/or job assignments.  Therefore, based on 
the SEC designation, any probative evidence that the employee was employed at CANEL for at 
least 250 work days during the SEC period is sufficient to include him or her in the SEC class. 

If the employee does not have 250 days at CANEL, the CE should review te file to determine if 
additional days in the SEC can be found by combining days from employment that meets the 
criteria for other classes in the SEC and aggregating them together to meet the 250-work-day 
requirement. 

9.  Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.

ECMS Coding Reminder:  “SE” (Confirmed as SEC Claim) status code must be entered into ECMS
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B with a status effective date equal to the status effective date of the recommended decision to 
approve. If the case is an E/B case, and the basis for the Part E acceptance is the Part B SEC 
acceptance, the “SE” code must also be entered into ECMS E with a status effective date of the 
recommended decision to approve under Part E.

For all claims where CANEL employment is claimed, regardless of whether the SEC criterion is 
met, the SEC site code must be entered under the “SEC/SEC Desc” field on the claim screen.  The 
SEC site code for Connecticut Aircraft Nuclear Engine Laboratory is 0056.

10.  As discussed earlier, although HHS determined that it is not feasible for NIOSH to perform 
complete dose reconstructions for this class of employees, NIOSH has indicated that partial dose 
reconstructions are possible. Accordingly, for cases that had not been submitted to NIOSH and do 
not meet the criteria of the SEC class, the CE must refer these cases to NIOSH with a NIOSH 
Referral Summary Document (NRSD) to perform dose reconstructions.  The CE enters status code 
“NI” (Sent to NIOSH) in ECMS B. status effective date is the date of the Senior or Supervisory CE 
signature on the NRSD. 

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required. If it is determined that the case does not qualify for the SEC class, the CE, through the 
Senior CE (SrCe), notifies the appropriate point of contact at NIOSH via e-mail to proceed with the 
dose reconstruction.TheSrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file. The CE enters status code “NI” (Sent 
to NIOSH) into ECMS B, effective the date of the e-mail requesting NIOSH to proceed with dose 
reconstruction.The e-mail should include a brief statement of why the case should proceed with 
dose reconstruction, e.g., non-specified cancer, insufficient latency period or does not meet the 
250-work-day requirement.  In addition, the CE is to notify the claimant by letter that the case is 
returned to NIOSH for dose reconstruction and the reason(s) it does not qualify for the SEC 
class.The CE is to send a copy of this letter to NIOSH. If the case is an E/B case and toxic exposure 
development was completed with a memorandum to file (with a prior “NI”/”NW” code), the CE 
enters status code “NI” into ECMS E with the status effective date of the e-mail requesting NIOSH 
to proceed with dose reconstruction. 

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the “PD” (Partial Dose Reconstruction) reason code. status effective date is 
the date the dose reconstruction is date-stamped into the District Office. CE should not delete the 
“NW” (NIOSH, returned without a dose reconstruction) or “NI” (Sent to NIOSH) code already 
present in ECMS.  If the CE had previously entered “NI” in ECMS E, the CE also enters codes 
“NR” and “PD” into ECMS E. If the case is an E/B case, the CE enters the Probability of Causation
(PoC) into ECMS B and ECMS E (regardless of whether the “NI” code had previously been 
entered). 

11.  If the claim meets the SEC employment criteria and includes both a specified cancer and a 
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction that resulted in a probability of causation of 50 percent or 
greater, and any secondary cancers that are metastases of a compensable cancer. In these instances, 
the CE drafts a recommended decision to accept the claim for the specified cancer (provided all 
criteria are met) and, if necessary, concurrently prepares a NRSD to NIOSH for a dose 
reconstruction for the non-specified cancer to determine eligibility for medical benefits.The CE 
enters status code “SE” (Confirmed as SEC Claim) and the “NI” (Sent to NIOSH) code into ECMS 
B. The status effective date for the “SE” code is the date of the recommended decision to accept the 
specified cancer. The status effective date for the “NI” code is the date of the Senior or Supervisory 
CE signature on the NRSD. If the case is an E/B case, the CE enters status code “NI” (Sent to 
NIOSH) only after the toxic exposure development is complete and the CE cannot accept causation.



In that case the CE creates a memorandum to file stating that toxic exposure development is 
complete. CE then enters status code “NI” into ECMS E with the date of the memorandum as the 
status effective date. 

12.  If there is a final decision to deny based on a POC of less than 50% and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case will need to be reopened. 
In the exercise of the Director’s discretion of the reopening process, the Director is delegating 
limited authority to the four District Directors to sign Director’s Orders for reopening. This 
delegated authority is limited to reopenings based upon evidence that a CANEL employee meets 
the criteria for placement into the CANEL SEC class as defined by this bulletin. This delegated 
authority extends to any case potentially affected by this SEC class.  However, if the District 
Director is unsure of whether the SEC is applicable to the case, the case should be referred to the 
National Office. A sample Director’s Order is provided in Attachment 4.  The\ Director is retaining 
sole signature authority for all other types of reopenings not otherwise delegated. Once a Director’s 
Order is issued, the district office is responsible for issuing a new recommended decision.

13.  For those cases which are reopened under the authority granted in this Bulletin, the District 
Director enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status 
effective date as the effective date of this bulletin.  If the District Director is also reopening Part E, 
the “MN” code is also input in ECMS E. For all reopenings per this bulletin, upon completing the 
Director’s Order to reopen the claim, the District Director (DD) enters status code “MD” (Claim 
Reopened – File Returned to DO) into ECMS B to reflect that the case has been reopened and is in 
the district office’s jurisdiction.The “MZ” status code is not necessary). The status effective date of 
the “MD” code is the date of the Director’s Order. Please note that while the “MD” code is 
generally input by National Office staff, entry of this code has been delegated to the District 
Director, just as the authority to grant reopenings has been in this specific circumstance.

14.  Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending CANEL cases 
that have a recommended decision to deny. All cases on the comprehensive list identified in action 
item 2 that are located at a FAB office must be reviewed for possible inclusion in the SEC class.  If 
the employee worked at the CANEL during the time period specified, has a specified cancer, and 
meets the 250-work-day requirement, the FAB is to reverse the district office’s recommended 
decision to deny and accept the case. The CE or FAB staff person enters status code “F6” (FAB 
Reversed to Accept) into ECMS B/E (as appropriate) to reflect the FAB reversal with a status 
effective date equal to the date of the final decision to approve. The CE or FAB staff person enters 
status code “SE” (Confirmed as SEC Claim) into ECMS B with a status effective date equal to the 
date of the final decision to approve.  If the FAB is also reversing the Part E decision based on SEC 
designation, CE or FAB staff person also enters status codes “F6” and “SE” into ECMS E with a 
status effective date of the final decision for Part E.  

If no action is required, FAB must follow the instructions specified in action item 16, below, to 
indicate that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the District Office. If 
FAB determines that the case cannot be approved based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see action items 8 and 10) the CE or FAB staff person must 
remand the case for district office action. The CE or FAB staff person enters status code “F7” (FAB 
Remanded) with “OTH” (No DO Error – Other) as the reason code.  If the Part B decision is being 
remanded, the CE or FAB staff person enters the remand code into ECMS B with a status effective 
date of the date of the remand.

15.  The operational plan goal for completion of the action items in the Bulletin is as follows: The 
initial screening is to be complete for 90% of all cases on the comprehensive list within 30 days of 
the Bulletin effective date.  Recommended decisions are to be issued 45 days after the initial 
screening for 60% of those cases that are identified via initial screening as likely to be included in 
the SEC class (ISL) and those for which development may be needed(ISD). Recommended 
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decisions are to be issued 60 days after the initial screening for 90% of those cases that are 
identified via initial screening as likely to be included in the SEC class (ISL) and those for which 
development may be needed(ISD).

16.  If, after review or further development, the CE or FAB staff person determines that a case on 
the list does not require any action, the CE or FAB staff person must write a brief memo to the file 
indicating that the file was reviewed and noting the reason why no additional action is necessary, 
and why. A case classified as not requiring any action is a case that does not meet the SEC criteria 
and there is no need to return it to NIOSH for partial dose reconstruction.

The CE must then code “NA” (No Action Necessary) and then select the appropriate reason code 
from the reason code drop down list. The “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC and the “NA” code is restricted to ECMS B only because the SEC review 
list is derived from Part B data. For CANEL cases that were reviewed under this bulletin and 
require no additional action, the reason code that must be selected is “903” (Reviewed under 
Bulletin 09-03, CANEL SEC) and be coded into ECMS B only.  Even if the case is an E/B case, 
the NA-903 must be coded into ECMS B only.  The status effective date of the “NA” code is the 
date of the memo to the file stating review is complete and the CE has determined there is no 
further action necessary. For those instances in which further development is necessary, the 
“NA-903” code is not entered initially. The “NA-903” code is only entered when the CE determines
after development that the case does not meet the SEC criteria or there is no need to return it to 
NIOSH for partial dose reconstruction. For those cases on the DEEOIC list that were not withdrawn
from NIOSH, the CE enters the “NA-903” code only after the CE determines that the case does not 
meet the SEC criteria. se cases remain at NIOSH for completion of a partial dose reconstruction.

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-903” code in addition to the closure code.The status effective date for the “NA” coding is the 
date of the memorandum to file.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees 

Occupational Illness Compensation
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___________________________________________________________

Note: This Bulletin provides guidance on ECMS coding for Individual Program Evaluation 
Reports(PER)/Individual Case Evaluations (ICE) received from the National Institute for 
Occupational Safety and Health (NIOSH) related to OCAS-PER-016, entitled 
“Implementation of IREP procedures for claims near 50% probability of causation” and 
OCAS-PER-018, entitled “ National Laboratory TBD Revision.” 

Subject: “LNR” coding in ECMS for ICEs related to OCAS-PER-016, IREP procedures and 
OCAS-PER-018, Los Alamos National Laboratory (LANL).

Background: On October 29, 2007, the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) issued EEOICPA Bulletin No. 08-05, NIOSH’s OCAS-PER-018, entitled 
“Los Alamos National Laboratory TBD Revision.” Bulletin 08-05 provided steps for returning 
certain cases to NIOSH for a new dose reconstruction. 

On January 23, 2008, the DEEOIC issued EEOICPA Bulletin No. 08-13, NIOSH’s 
OCAS-PER-016, entitled “Implementation of IREP procedures for claims near 50% probability of 
causation.”  Bulletin 08-13 included steps for identifying those cases that should be returned to 
NIOSH for a new dose reconstruction. EEOICPA Bulletin 08-16, issued on March 21, 2008, 
provided supplemental guidance for identifying those cases potentially impacted by the release of 
OCAS-PER-016. 

In the Spring of 2008, NIOSH provided the DEEOIC with several thousand case specific 
PERs/ICEs for cases potentially affected by the release of the many PERs that NIOSH issued (i.e. 
Super S, Construction Trade Workers). 

The National Office printed and sorted the majority of the PER/ICEs and distributed them to the 
district/FAB offices.  A copy of these PERs/ICEs has also been placed on the DEEOIC Shared 
Drive to be retrieved by the district/FAB offices. Upon review of the PER/ICEs received from 
NIOSH, it was determined that NIOSH also provided the DEEOIC with case specific PER/ICEs 
related to OCAS-PER-016 and OCAS-PER-018.   

However, since Bulletins 08-05, 08-13 and 08-16 were released prior to the receipt of the letters 
from NIOSH, guidance on coding ECMS to indicate that an individual PER/ICE had been received 
from NIOSH was omitted. This is due to the fact that at the time EEOICPA Bulletins 08-05, 08-13 
and 08-16 were issued, it was not known that these case specific evaluations related to PERs would 
be provided to the DEEOIC. As such, this bulletin provides the procedures for ECMS coding 
associated with the receipt of ICE/PER from NIOSH and subsequent actions as it relates to the 
release of OCAS-PER-016 and OCAS-PER-018.  

For those PER related EEOICPA Bulletins issued after the receipt of the case specific PERs/ICEs 
from NIOSH, appropriate ECMS coding instruction pertaining to the “LNR” status code and 
subsequent actions were included.  

References: NIOSH document, OCAS-PER-016, “Implementation of IREP procedures for claims 
near 50% probability of causation,” effective September 25, 2007, found at 
http://198.246.98.21/niosh/ocas/pdfs/pers/oc-per16-r0.pdf. 

Purpose: To provide guidance on ECMS coding for ICEs received from NIOSH related to 
OCAS-PER-16, Implementation of IREP Procedures for Claims near 50% Probability of Causation 
and OCAS-PER-018, Los Alamos National Laboratory TBD Revision. 

Applicability: All staff. 

Actions: 

1.  For those cases where NIOSH provides the DEEOIC with individual PERs/ICEs related to the 
release of OCAS-PER-016 (IREP procedures) or OCAS-PER-018 (LANL), the individual PER/ICE
will serve as documentation that the case file has been reviewed by NIOSH and that NIOSH has 

http://198.246.98.21/niosh/ocas/pdfs/pers/oc-per16-r0.pdf


determined that: 

·        the change outlined in the PER affects the outcome of the claim and a return to NIOSH for a 
new dose reconstruction is necessary, or 

·        there are multiple changes that affect the dose reconstruction and a return to NIOSH for a new
dose reconstruction is necessary, or 

·        the change outlined in the PER does not affect the dose reconstruction, nor do any other 
changes affect the dose reconstruction and a return to NIOSH is not necessary.  

For those cases where NIOSH provided DEEOIC with an individual case PER or ICE referencing 
OCAS-PER-016, the CE enters the code “LNR” (Letter/Response Received from NIOSH) and 
selects the “813” reason code from the reason code drop down menu in ECMS B.  For those cases 
where NIOSH provided DEEOIC with an individual case PER or ICE referencing OCAS-PER-018,
the CE enters the code “LNR” and selects the “805” reason code from the reason code drop down 
menu in ECMS B.  The claim status date of the code is the date the response is received in the 
appropriate office, which is the date of the date stamp. The “LNR” status code is not input into 
ECMS E unless the “NI” (Sent to NIOSH) status code had previously been entered into ECMS E.  

If the individual case PER or ICE indicates that the case should “Return to NIOSH” for a new dose 
reconstruction, the case must be reviewed to determine whether it was previously returned to 
NIOSH as a result of the release of OCAS-PER-016 or OCAS-PER-018(there should be an 
amended NRSD on file).  If the case was already referred to NIOSH as a result of OCAS-PER-016 
or OCAS-PER-018, then the only action required is to ensure that the “LNR” status code and 
appropriate reason code has been entered into ECMS.  

If the case has not already been returned to NIOSH as a result of OCAS-PER-016 or 
OCAS-PR-018, then the District Director issues a Director’s Order (if appropriate) reopening the 
case. Upon reopening, the district office refers the case to NIOSH for a new dose reconstruction. 
EEOICPA Bulletins 08-05 and 08-13 delegate the reopening authority to the District Directors and 
also provides guidance on referring cases back to NIOSH for a new dose reconstruction. 

If the individual case PER or ICE indicates that the case was “Evaluated with No Change” but does 
not include a dispositive statement, the District Director issues a Director’s Order reopening the 
case (if appropriate) and refers the case to NIOSH for a new dose reconstruction (see instructions 
provided in EEOICPA Bulletin 08-13) if the case has not previously been referred to NIOSH as a 
result of OCAS-PER-016 or OCAS-PER-018. In order to be dispositive, NIOSH must indicate that 
they have evaluated the case against the PER and any other changes, and determined that a new 
dose reconstruction is not necessary. 

If the individual case PER or ICE is dispositive, then no action is necessary.  The CE must review 
ECMS to determine whether the “NA” code has already been entered. If the “NA” status code is 
already entered into ECMS B, it is not necessary to enter another “NA” status code.  However, if 
the “NA” status code has not been entered, then the CE enters the “NA” status code and appropriate
reason code into ECMS B.  The “NA” reason code for OCAS-PER-016 is “13P” and the “NA” 
reason code for OCAS-PER-018 is “805.” The status effective date of the “NA” code is the date of 
the memo to the file stating review is complete and the CE has determined there is no further action 
necessary.

2. Its possible that some PER/ICEs have already been associated with the appropriate file but 
ECMS has not been coded to indicate that a PER/ICE has been received from NIOSH.  As such, the
district/FAB office is to backfill ECMS with the “LNR” status code and appropriate reason code to 
indicate the receipt of the PER/ICE.  This means that the district/FAB office is to review the file to 
determine if a PER/ICE has been associated with the file and if so, then an “LNR” status code is to 
be entered into ECMS.  Furthermore, if not already done, the appropriate action must be taken on 
the case as instructed in Action Item #1.  



To assist with identifying the OCAS-PER-16 and OCAS-PER-018 related cases to be reviewed for 
“LNR” coding, a list of the cases where NIOSH provided the DEEOIC with case specific 
PERs/ICEs will be distributed to the district/FAB offices. 

Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual. 

Rachel P. Leiton

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service

Representatives, Fiscal Officers, FAB District Managers,

Operation Chiefs, Hearing Representatives, District Office Mail & File Section, Managers.

09-05 Processing Claims for End-Stage Terminally Ill Claimants

EEOICPA BULLETIN NO.  09-05
Issue Date: November 26, 2008

___________________________________________________________

Effective Date: November 26, 2008

___________________________________________________________

Expiration Date: November 26, 2009

___________________________________________________________

Subject: Processing Claims for End-Stage Terminally Ill Claimants 

Background: The Division of Energy Employees Occupational Illness Compensation (DEEOIC) 
strives to process claims fairly and expeditiously for all claimants.  However, claimants who are 
end-stage terminally ill must have priority processing.  It is imperative they have our compassionate
and swift response to all matters regarding their claims.  DEEOIC currently has an informal process
to expedite the processing of decisions and payments to claimants in these situations.  These 
procedures need to be formalized, and we must be able to track these cases to ensure they are 
processed in a timely manner.

Reference:  March 8, 2006, Memorandum from Peter M. Turcic, Director of the DEEOIC, to all 
DEEOIC Offices regarding “Processing claims from terminally ill employees.”

Purpose: To formalize the existing practice of expediting claim and payment processing for 
end-stage terminally ill claimants and to provide instructions concerning a new Energy Case 
Management System (ECMS) code that has been created to track the progress of claims for these 
individuals.  

Applicability: All Staff

Actions:

1. District Office (DO) and Final Adjudication Branch (FAB) Claims Examiners (CE) and Hearing 
Representatives (HR) are instructed to watch for indicators of an end-stage terminally ill claimant 
any time they are reviewing a case file or preparing a decision. This information may be evident in 
a number of ways (e.g. requests for hospice care, CE review of medical evidence, telephone calls, 
or letters).  Notification may come from resource centers (RCs), congressional offices, authorized 



representatives, family members, or medical providers. Upon receipt of information concerning the 
end stage of the claimant’s illness, the District Director (DD) or Assistant District Director (ADD), 
or FAB Manager (depending upon where the file is located) must be notified immediately.

2. The DD/ADD or FAB Manager must exercise sound judgment in determining if priority handling
is warranted.  If medical documents or other information indicate that the claimant is in the end 
stage of his/her illness, or that death is imminent, priority handling is required.  If the claimant’s 
medical status is unclear, a medical report to substantiate that the claimant is in the end stage of a 
disease or illness, must be obtained.  Once this information is available, the DD/ADD or FAB 
Manager will make a final determination whether priority handling is required.  

3. Having determined that a claimant in is the end stage of his or her illness, the DD/ADD or FAB 
Manager must enter a ‘TL’ – “Terminal Claimant Designated by the DD/FAB Manager” status code
in the Claim Status History of ECMS.  If the case is a B/E case, the ‘TL’ code must be entered into 
both ECMS B and E.  The DD or FAB Manager should prepare a brief memo for the case file 
explaining the need for terminal claimant processing (see Attachment 1).  The status effective date 
of the code is equal to the date of the memo. The memo should be supported by some form of 
communication in the case file (e.g. telephone call with corresponding Telephone Management 
System (TMS) printout, email, or letter, etc.) explaining the need for expedited processing. At the 
time of coding, the file must also be flagged with a brightly colored sheet of paper that reads, 
“Terminal Claimant – Expedite Processing.”  This flag should be stapled to the outside of the file.  
A second copy of this “flag” should be spindled in the file (in case the cover sheet tears off.)  The 
terminal claimant flag should remain on top of the spindle, even as additional evidence is received.  
The only item that can be placed on top of it is the authorized representative form, which is a partial
sheet, leaving the “Terminal Claimant” sheet still visible. 

4. Priority handling for terminally ill claimants requires that the entire adjudication process be 
expedited. Everyone involved with the case should do everything within their power to make 
sure the case progresses as quickly as possible.    Whenever the file changes hands, the person 
receiving the file should be notified, verbally or in writing, of the claimant’s terminal status.  The 
supervisor or DD/ADD should facilitate the expedited adjudication of the claim by requesting 
priority processing from any other agencies involved, such as the Department of Energy (DOE), the
Department of Justice (DOJ), and the National Institute for Occupational Safety and Health 
(NIOSH).  

5. If a case requires referral to the National Office (NO) for reopening or policy clarification, the 
DO or FAB must be sure to identify the claimant as terminally ill in their memo to the Director. 

6. If a terminal claimant case is accepted and a lump sum payment is to be issued, the DD/ADD or 
FAB Manager should determine if the case warrants an immediate (exception processing) payment, 
rather than standard payment processing through ECMS.  Exception payments are special request 
payments that are entered directly into the Treasury Department’s payment system, at the NO, for 
same-day or next-day delivery.  Exception payments are only to be requested by the DD/ADD, or 
FAB Manager, if the claimant’s condition is rapidly deteriorating and the payment must be 
transmitted immediately.  Upon issuing the final decision, the FAB should notify the DD that a 
decision and an EN-20 (Acceptance of Payment) have been sent to the claimant. The DO should 
contact the claimant and his family or authorized representative, and explain why it is imperative 
they get the completed EN-20 back as quickly as possible.  The CE should explain the advantage 
(timeliness) of selecting an electronic funds transfer (EFT) vs. a paper check, and also explain the 
need for accurate banking information on the EN-20.  It should be emphasized that the DO and/or 
the RC will assist in any way possible to expedite the return of the EN-20. This would include 
return of the EN-20 by facsimile, if necessary, which is not permitted for normal payment 
processing.

7. Upon receipt of the properly completed EN-20, and if an exception processing payment is 
warranted, the DO fiscal officer will send an email to the National Office Fiscal Officer (NOFO) 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin09-05Attachments/Bulletin09-05Attachment1.htm


advising that a payment request is being forwarded for immediate processing. This email 
notification simply serves as notice of an incoming payment request, and need only contain the 
anticipated amount of the payment, the claimant’s last name, and last 4 digits of the claim number.
 The email notification must be followed by a fax to the NOFO, with the necessary payment 
documents listed in item #10 below. The NOFO will not initiate any action until the actual payment 
documents have been received by fax at the NO. 

8. When entering exception processing payments in ECMS, the DO Payee Change Assistant will 
enter the “AOP received date,” and the “EFT Account Information” on the “Payee” screen. 
However, the CE will not create a payment on the “Compensation” screen.  In the event the DO 
begins the payment approval process on the “Compensation” screen, and subsequently determines 
that a manual payment is required, the payment approvals must be deleted from the 
“Compensation” screen.

9. Once the DO has notified the NOFO of a pending exception payment request, the DO will begin 
preparing the Exception Processing Payment Transaction Form (EPPTF). For EFT transactions, the 
fiscal officer must contact the financial institution and verify the EFT information on the EN-20, the
same as with a normal ECMS payment (i.e. account name and number, account type, bank name, 
etc.)  Additionally, the fiscal officer must inquire of the bank whether the routing number on the 
EN-20 can accept a same-day wire transfer (Fed Wire) or whether the payment must be sent as an 
ACH (overnight) payment?  When completing the EPPTF (available to staff on the DEEOIC shared
drive), the PTF must specify the type of payment transaction being requested (i.e. same-day or 
overnight payment).  If the bank routing number can accept either type of electronic payment, the 
default preference should be “Fed Wire” on the PTF. (If a Fed Wire payment is desired, the FO can 
also obtain confirmation of the bank routing number at: www.fedwiredirectory.frb.org).  

The EPPTF is routed through the CE, senior CE/supervisor, DO fiscal officer, and the DD. Each 
will review the payment information on the form for accuracy; will check the information against 
the payee screen in ECMS; and will complete all other separate and compulsory creation, 
certification, verification, and authorization duties (respectively), in an expedited manner. If all 
information is correct, they will print and sign their names, and date the form.  If there is an error, 
the form is rejected by checking the “Transaction Cancelled” box and indicating the reason for the 
cancellation.  The information is immediately corrected, and the process starts over. The last two 
signatures are left blank on the EPPTF, at the DO.  No compensation payment is created in ECMS.

10. The DO fiscal officer will send, via fax to the NOFO, a copy of the claimant’s completed 
EN-20, a copy of the phone message verifying the account information for electronic payments, and
a completed EPPTF.  After completing the fax transmission, the DO fiscal officer must notify the 
NOFO by telephone, that a “terminal payment request” has been transmitted, and must obtain 
confirmation that the payment request has been received for immediate processing.  If the NOFO is 
unavailable, the fiscal officer should contact the designated back-up person, or the Unit Chief for 
Policy.

11. The NOFO will review all of the faxed information and take the appropriate steps to process an 
exception payment through the Treasury Department’s Secure Payment System (SPS).  Upon 
completion of the exception payment process, the NOFO will notify the DD/ADD and DO fiscal 
officer that the payment has been certified with the Treasury Department.  Fed Wire transfers are 
typically delivered to the recipient bank within one to two hours of certification. ACH transfers are 
completed overnight, for delivery the next day.  The DO should advise the claimant and/or family 
members when to expect the payment.

12. Upon completion of the exception payment, the NOFO will send the DD a copy of the EN-20 
that was faxed to the NOFO; the EPPTF containing the final two signatures entered at the NO, and 
printed verification of the completed transaction from the SPS system. These documents should be 
sent to the DD via FedEx. Verification of payment documents is now the responsibility of the 
DD/ADD, and the case file is no longer being sent to the National Office.  Upon receipt of the 
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exception processing documents from the NOFO, the DD/ADD will verify that these documents 
match the original payment documents in the case file. Once verified, the DD/ADD will prepare a 
memorandum for the case file stating verification of the fiscal documents (original and facsimile 
copies of the EN-20 and PTF) has been completed and the documents are in order. 

13.   The NOFO retains copies of the payment documents in a secure, locked location at the NO.  

Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachment 1

Attachment 2

Distribution List No. 1: Claims Examiners, Supervisory Claims

Examiners, Technical Assistants, Customer Service

Representatives, Fiscal Officers, FAB District Managers,

Operation Chiefs, Hearing Representatives, District Office Mail & File Sections, and 

09-06 Obtaining Signed Responses on State Workers' Compensation Claims, Lawsuits and 
Fraud

EEOICPA BULLETIN NO. 09-06   

Issue Date:  December 29, 2008

___________________________________________________________

Effective Date:  December 29, 2008

___________________________________________________________

Expiration Date:  December 29, 2009

___________________________________________________________

Subject:  Obtaining Signed Responses on State Workers’ Compensation Claims, Lawsuits and 
Fraud. 

Background:  Before a case can be accepted under the Energy Employees Occupational Illness 
Compensation Program Act (EEOICPA), it is necessary to verify whether a claimant has ever filed a
lawsuit or a state workers’ compensation claim related to the same illness for which compensation 
is being sought. In addition, it is necessary to determine whether a claimant ever pled guilty to or 
has been convicted of fraud in connection with an application for or receipt of federal or state 
workers’ compensation. 

Forms EE-1 (Claim for Benefits Under the EEOICPA) and EE-2 (Claim for Survivor Benefits 
Under the EEOICPA) were modified in 2005 to include a section requiring answers to the existence 
of these type of lawsuits, claims and charges. However, in cases where the claimant completed the 
pre-2005 Form EE-1 or Form EE-2 (which did not have these questions on the forms) there is 
currently no formalized procedure for requesting this information. 

References:  20 C.F.R. §§ 30.505 and 30.626

Purpose:  To provide procedures for collecting information on lawsuits, state workers’ 
compensation claims and fraud charges connected with an application for or receipt of federal or 
state workers’ compensation.  
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Applicability:  All staff.

Actions:

1. In cases where the claimant submitted a pre-2005 version of Form EE-1 or Form EE-2 (version 
date can be found in the bottom right corner of the forms), and the case is in posture for 
recommended acceptance, the claimant must submit a signed response to the following questions:

• Has there been a lawsuit filed for the exposure to the same toxic substance(s) that the claim 
is based on under Part B and/or Part E?

• Has there been a state workers’ compensation claim filed for the same accepted medical 
condition(s) under Part E? (This question should be omitted if the claimant is only eligible 
for Part B benefits)

• Has the claimant either pled guilty to or been convicted of fraud in connection with an 
application for or receipt of any federal or state workers’ compensation? 

2. In order to obtain this information, the claims examiner (CE) sends a development letter to the 
claimant. The letter must be in freeform and claim specific in regards to the exposure and medical 
condition(s) being considered. Standardized, routinely used letters, forms, or templates can not be 
used for this purpose. The development letter must note that by signing the written response, the 
claimant agrees to report any changes to the information provided in the response, immediately, to 
DEEOIC. The claimant should also be advised in the development letter that should he/she refuse to
execute a signed written response to the questions, such failure or refusal may be deemed a 
rejection of the potential EEOICPA benefit and could result in administrative closure of the claim. 

3. The CE may also call the claimant to get an initial verbal response to the questions before the 
issuance of the recommended decision to accept the claim. As long as the claimant confirms 
verbally or submits a signed response  that he/she has not filed a lawsuit, state workers’ 
compensation claim, or pled guilty to or been convicted of fraud in connection with an application 
for or receipt of federal or state workers’ compensation, the CE may proceed with issuance of the 
recommended decision. If the CE only receives a verbal response, the CE must document this 
conversation in the Telephone Management System (TMS).  However, the CE must still follow up 
with a development letter requesting the signed response from the claimant.

4. If the CE is unable to obtain a verbal response from the claimant or the claimant responds 
affirmatively to any one of the questions, (either verbally or in a signed response), the CE cannot 
issue a recommended decision without further development and clarification. The CE must develop 
to determine if an offset and/or coordination of benefits is required or if the claimant is entitled to 
EEOICPA benefits in the case of a guilty plea or conviction on fraud charges connected with an 
application for workers’ compensation. If the CE is unable to obtain a verbal response from the 
claimant or the claimant is not responsive to the CE’s development requests for clarification, the CE
must advise the claimant by letter that non compliance would result in administrative closure of the 
claim. As a last resort, the CE may consider administrative closure of the claim after at least two 
development letters.  

5. A signed written response must be received from each eligible claimant before the issuance of the
final decision. If a recommended decision is issued without receipt of the signed response (i.e. the 
CE only received verbal confirmation), it is then the responsibility of the FAB to obtain this signed 
response. Every effort should be taken by the FAB to obtain this signed response including calling 
the claimant and sending a follow up development letter. However, if the FAB is unable to obtain 
the signed response after 30 days from the FAB’s follow up development letter, the FAB is to 
remand the case to the district office for administrative closure of the claim.  

6. By signing the written response or the post-2005 EE-1/  EE-2 forms, the claimant agrees to notify
DEEOIC of any changes in the information provided in regards to the “lawsuit/state workers’ 
compensation/fraud statement.” As such, it is not necessary for the district office or the FAB to 



request this information again unless there is a new exposure or illness (including consequential) 
being accepted under EEOICPA. For instance, if the claimant has submitted a written response for 
asbestosis (asbestos exposure) and is now filing a new claim for beryllium illness (beryllium 
exposure) that is being accepted under EEOICPA, a written response regarding the new 
condition/exposure is required. In some cases, the claimant may have already submitted a written 
response but the claimant was not advised by DEEOIC to report any changes in the “lawsuit/state 
workers’compensation/fraud statement.”  In these cases, the CE must request this information again
if the written response is older than six months.   

7. Regardless of the information provided by the claimant, if there is any evidence in the case file of
a lawsuit, a state workers’ compensation claim, or fraud charges in connection with an application 
for or receipt of workers’ compensation that may impact the claimant’s EEOICPA benefits, further 
development must be undertaken. If the case is with the FAB and the matter could be clarified by a 
telephone call, the FAB should take this action. If the matter appears to be complex and would 
require extensive development, the case is to be remanded to the district office for further 
development.

Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

RACHEL P. LEITON 

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical 
Assistants,Customer Service Representatives, Fiscal Officers, FAB District Managers,Operation 
Chiefs, Hearing Representatives, District Office Mail & File Sections

09-07 Metallurgical Laboratory SEC Class

EEOICPA BULLETIN NO.09-07

Issue Date:     February 17 , 2009

___________________________________________________________

Effective Date:  February 17 , 2009

___________________________________________________________

Expiration Date: February 17 , 2010

___________________________________________________________

Subject:  Metallurgical Laboratory SEC Class

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the 
Metallurgical Laboratory (Met Lab) in Chicago, Illinois to be added to the Special Exposure Cohort
(SEC).

The decision to initiate this petition occurred after the National Institute for Occupational Safety 
and Health (NIOSH) determined that it could not reconstruct a radiation dose under 42 C.F.R. 
§ 83.14.  NIOSH submitted its findings to the petitioners and the Advisory Board on Radiation and 
Worker Health (“the Board”).  On December 18 , 2008, the Board submitted recommendations to 
the Secretary of Health and Human Services (HHS) to add to the SEC a class of employees who 
worked at Met Lab in Chicago, Illinois.

On January 16, 2009, the Secretary of HHS designated the following class for addition to the SEC 



in a report to Congress.

All AWE employees who worked at the Metallurgical Laboratory in Chicago, Illinois, from August 
13, 1942 through June 30, 1946, for a number of work days aggregating at least 250 work days, 
occurring either solely under this employment or in combination with work days within the 
parameters established for one or more other classes of employees in the SEC.

A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  The SEC designation for this class became effective as of February 15 , 2009, which
was 30 days after the Secretary of HHS designated the class for addition to the SEC in a report to 
Congress.  Although Congress had the authority to reject the recommendation within the 30-day 
time frame, Congress took no action, and, therefore, the new SEC class became effective February 
15 , 2009.

While a new SEC class has been added for employees at Met Lab, NIOSH has determined that it is 
possible to reconstruct occupational medical dose.  NIOSH also intends to use any available internal
and external monitoring data that may be available for an individual claim (and can be interpreted 
using existing NIOSH dose reconstruction processes or procedures).  This means that for claims 
that do not satisfy the SEC membership criteria, a partial dose reconstruction is to be performed by 
NIOSH. 

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the January 16, 2009 letter to Congress from the 
Secretary of HHS in which Secretary Leavitt makes the designation.

Purpose: To provide procedures for processing SEC claims for workers at Met Lab in Chicago, 
Illinois.

Applicability: All staff.

Actions:

1.  This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted.

2.  The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at Met Lab during the period of the SEC class. It includes 
pending cases, cases previously denied, and cases at NIOSH.  It also includes specified and 
non-specified cancer cases.  All cases on this comprehensive list must be reviewed by the district 
office(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC class criteria 
are satisfied.  This comprehensive list will be provided to the appropriate district offices and FAB 
under separate cover.

3.  The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion into the SEC class.  A screening worksheet 
is included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case record.  Based upon the initial 
screening, the cases on the list will be grouped into three categories: those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  Claim status
codes have been created in ECMS to reflect each of these categories: ISL (Initial SEC Screening, 
Likely SEC) for those likely to be included in the SEC class; ISU (Initial SEC Screening, Unlikely 
SEC) for those unlikely to be included in the class; and ISD (Initial SEC Screening, Development 
Needed), for which development may be needed in order to reach a determination on SEC class 
inclusion.  A reason code corresponding to the SEC class status screening code has also been 
created, in this instance, 907 (Reviewed under 09-07, Metallurgical Laboratory SEC class).  Once 
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the worksheet is completed, the claims examiner (CE) is to select the appropriate claim status code 
and associated reason code from the drop down lists in ECMS B only.  The status effective date for 
the ISL, ISU and ISD codes is to correspond with the completion date of the screening 
worksheet.    

The purpose of the initial screening of cases is to assist the district offices in prioritizing claims 
posed for acceptance and for purposes of meeting the FY 2009 operational plan goal.  Once 
screening and prioritization is complete, claims adjudication proceeds in the usual manner.
 Regardless of the outcome of the screening protocol, each case must be evaluated formally for SEC
inclusion and the decision recorded in ECMS.  The initial screening step is only applicable to cases 
on the comprehensive list.  It is not applicable to new claims submitted after the list is generated.  
These claims will be evaluated for inclusion in the SEC in the general course of processing.

4.  For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, complete the worksheet and enter related coding.

5.  The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class, and that his or her
case is being returned to DOL for adjudication.  A copy of the NIOSH letter to affected Met Lab 
claimants is included as Attachment 3.  The CE must print out a hard copy of the NIOSH letter for 
inclusion in the case file.

Once a case file is returned from NIOSH (including those cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the “NW” code entry is February 17, 2009.  However, the CE does not enter the status code until 
the DEEOIC office actually receives the NIOSH-returned dose reconstruction record.

Although this class becomes effective on February 15, 2009, because that is a Sunday, and the 
following day is a federal holiday, this Bulletin effective date is February 17, 2009.  It is the 
Bulletin effective date (February 17, 2009) that forms the basis for coding the ECMS status 
effective date.  

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC, and consequently are still at NIOSH for a dose reconstruction.  These cases 
must also be evaluated for inclusion in the SEC class in accordance with the procedures in this 
Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE), 
notifies the appropriate point of contact at NIOSH via e mail to return the dose reconstruction 
analysis records.  The SrCE then prints a copy of the “sent” e mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE is to enter the status code 
“NW” with a status effective date equal to February 17, 2009.  In addition, the CE must write a 
letter to the claimant to advise that the case file has been withdrawn from NIOSH for evaluation 
under the SEC provision.

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action #16.

6. For any cases identified as having a potential for compensability based on the new SEC class, the
responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.  Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the EEOICPA Procedure Manual Chapter 2-600.5.  If the employee has a specified cancer, 
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proceed to Action #8.  If the employee does not have a specified cancer, proceed to Action #10.

8.  If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 workdays at Met Lab in Chicago, Illinois between August 13, 1942 and June 30, 1946.  
The CE may refer to EEOICPA Bulletin No. 02-09 for guidance on calculating 250 workdays. 

The Met Lab site occupied part of the University of Chicago, primarily using seven locations on the
campus.  NIOSH has documentation indicating buildings in which radioactive materials and waste 
were known to have been used and/or stored, but has no documentation to confirm that all 
radioactive materials were restricted to such areas or that contamination was adequately controlled. 
As a result, NIOSH assumes that the potential for exposure to radioactive materials existed in all 
Met Lab buildings and areas.  Additionally, NIOSH is unable to define potential radiation exposure 
conditions based on worker job descriptions, job titles and/or job assignments.  Therefore, based on 
the SEC designation, any probative evidence that the employee was employed at Met Lab for at 
least 250 workdays during the SEC period is sufficient to include him or her in the SEC class. 

Additionally, any employment that is verified for Argonne National Laboratory prior to July 1, 1946
actually represents employment at the Met Lab.

If the employee does not have 250 workdays at Met Lab, the CE should review the file to determine
if additional days in the SEC can be found by combining days from employment that meets the 
criteria for other classes in the SEC and aggregating them together to meet the 250-workday 
requirement. If, after such review, the employee still does not meet the employment criteria or 
inclusion in the SEC, proceed to Action #10.

9.  Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with an effective date equal to the date of the recommended decision to approve.  

For all claims where Met Lab employment is claimed, regardless of whether the SEC criterion is 
met, the SEC site code must be entered under the “SEC/SEC Desc” field on the claim screen.  The 
SEC site code for Met Lab is 0057.

10.  As discussed earlier, although HHS determined that it is not feasible for NIOSH to perform 
complete dose reconstructions for this class of employees, NIOSH has indicated that partial dose 
reconstructions are possible.  Accordingly, for cases that have not been submitted to NIOSH and do 
not meet the criteria of the SEC class, the CE must refer these cases to NIOSH with a NIOSH 
Referral Summary Document (NRSD) to perform dose reconstructions.  The CE enters status code 
“NI” in ECMS B.  The status effective date is the date of the Senior or Supervisory CE signature on
the NRSD. 

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCe, notifies the appropriate point of contact at NIOSH via e-mail to proceed with the dose 
reconstruction.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE enters status code “NI” into 
ECMS B, with a status effective date equal to the date of the e-mail requesting NIOSH to proceed 
with dose reconstruction.  The e-mail should include a brief statement of why the case should 
proceed with dose reconstruction; e.g., non-specified cancer, insufficient latency period or does not 
meet the 250 workday requirement.  In addition, the CE is to notify the claimant by letter that the 
case is returned to NIOSH for a dose reconstruction and the reason(s) it does not qualify for the 
SEC class.  The CE is to send a copy of this letter to NIOSH.  

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
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recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the reason code of “PD” (Partial Dose Reconstruction).  The status effective
date is the date the dose reconstruction is date-stamped into the district office.  The CE should not 
delete the “NW” (NIOSH, returned without a dose reconstruction) or “NI” code already present in 
ECMS.  

11.  If the claim meets the SEC employment criteria and includes both a specified cancer and a 
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction resulting in a probability of causation (PoC) of 50% or 
greater, and any secondary cancers that are metastases of a compensable cancer.  In these instances, 
the CE drafts a recommended decision to accept the claim for the specified cancer (provided all 
criteria are met) and, if necessary, concurrently prepares a NRSD to NIOSH for a dose 
reconstruction for the non-specified cancer to determine eligibility for medical benefits.  The CE 
enters status code “SE” (Confirmed as SEC Claim) and the “NI” code into ECMS B.  The status 
effective date for the “SE” code is the date of the recommended decision to accept the specified 
cancer.  The status effective date for the “NI” code is the date of the Senior or Supervisory CE 
signature on the NRSD.  

12.  If there is a final decision to deny based on a PoC of less than 50% and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case will need to be reopened.
 Since the Met Lab is identified as an AWE employer, those employees are not eligible under Part 
E.  However, many Met Lab employees went on to work for various DOE facilities, and may have 
Part E claims that may be affected by an acceptance under Part B.  Therefore, there may be cases 
where the Part E claim will also have to be reopened.  In the exercise of the DEEOIC Director’s 
discretion of the reopening process, the Director is delegating limited authority to the four District 
Directors to sign Director’s Orders for reopening of these cases.  This delegated authority is limited 
to reopenings based upon evidence that a Met Lab employee meets the criteria for placement into 
the Met Lab SEC class as defined by this Bulletin.  This delegated authority extends to any case 
potentially affected by this SEC class.  However, if the District Director is unsure of whether the 
SEC is applicable to the case, the case should be referred to the National Office.  A sample 
Director’s Order is provided in Attachment 4.  The DEEOIC Director is retaining sole signature 
authority for all other types of reopenings not otherwise delegated.  Once a Director’s Order is 
issued, the district office is responsible for issuing a new recommended decision.

13.  For those cases reopened under the authority granted in this Bulletin, the District Director 
enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status effective 
date equal to the effective date of this Bulletin.  For all reopenings per this Bulletin, upon 
completing the Director’s Order to reopen the claim, the District Director enters status code “MD” 
(Claim Reopened – File Returned to DO) into ECMS B to reflect that the case has been reopened 
and is in the district office’s jurisdiction.  (The “MZ” status code is not necessary).  The status 
effective date of the “MD” code is the date of the Director’s Order.  Please note that while the 
“MD” code is generally input by National Office staff, entry of this code has been delegated to the 
District Director, just as the authority to grant reopenings has been delegated in this specific 
circumstance.

14.  Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending Met Lab cases 
that have a recommended decision to deny.  All cases on the comprehensive list identified in action 
item 2 that are located at a FAB office must be reviewed for possible inclusion in the SEC class.  If 
the employee worked at Met Lab during the time period specified, has a specified cancer, and meets
the 250-workday requirement, the FAB is to reverse the district office’s recommended decision to 
deny, and accept the case.  The CE or FAB staff person enters status code “F6” (FAB Reversed to 
Accept) with the appropriate reason code into ECMS B to reflect the FAB reversal with a status 
effective date equal to the date of the final decision to approve.  The CE or FAB staff person enters 
status code “SE” (Confirmed as SEC Claim) into ECMS B with a status effective date equal to the 
date of the final decision to approve.  
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If no action is required, FAB must follow the instructions specified in action item 16, below, to 
indicate that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the district office.  If 
FAB determines that the case cannot be approved based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see action items 7, 8 and 10), the CE or FAB staff person must 
remand the case for district office action.  The CE or FAB staff person enters status code “F7” 
(FAB Remanded) with “OTH” (No DO Error – Other) as the reason code.  If the Part B decision is 
being remanded, the CE or FAB staff person enters the remand code into ECMS B with a status 
effective date equal to the date of the remand.

15.  The operational plan goal for completion of the action items in the Bulletin is as follows:  The 
initial screening is to be completed for 90% of all cases on the comprehensive list within 30 days of 
the Bulletin effective date.  Within 45 days after the initial screening, recommended decisions are to
be issued for 60% of those cases that are identified, via the initial screening, as likely to be included
in the SEC class (ISL), and those cases for which development may be needed (ISD).  Within 60 
days after the initial screening, recommended decisions are to be issued for 90% of those cases that 
are identified, via initial screening, as likely to be included in the SEC class (ISL), and those cases 
for which development may be needed (ISD).

16.  If, after review or further development, the CE or FAB staff person determines that a case on 
the list does not require any action, the CE or FAB staff person must write a brief memo to the file 
indicating that the file was reviewed and note the reason why no additional action is necessary.  A 
case classified as not requiring any action is a case that does not meet the SEC criteria, and there is 
no need to return it to NIOSH for partial dose reconstruction.

The CE must then code “NA” (No Action Necessary) and select the appropriate reason code from 
the reason code drop down list.  The “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC, and the “NA” code is restricted to ECMS B only.  This is because the SEC 
review list is derived from Part B data.  For Met Lab cases that were reviewed under this Bulletin 
and require no additional action, the reason code that must be selected is 907 (Rvwd under 09-07, 
Metallurgical Laboratory SEC) and be coded into ECMS B only.  The status effective date of the 
“NA” code is the date of the memo to the file stating the review is complete, and the CE has 
determined there is no further action necessary.  For those instances in which further development is
necessary, the “NA-907” code is not entered initially.  The “NA-907” code is only entered when the
CE determines after development that the case does not meet the SEC criteria or there is no need to
return it to NIOSH for partial dose reconstruction.  For those cases on the DEEOIC list that were 
not withdrawn from NIOSH, the CE enters the “NA-907” code only after the CE determines that 
the case does not meet the SEC criteria.  These cases remain at NIOSH for completion of a partial 
dose reconstruction.

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-907” code in addition to the closure code.  The status effective date for the “NA” coding is the
date of the memorandum to file.

Disposition:  Retain until incorporated in the EEOICPA Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees 

Occupational Illness Compensation
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Attachment 2

Attachment 3

Attachment 4
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Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, Resource Centers and District Office Mail & File Sections.

09-08 Vitro Manufacturing (Canonsburg) SEC Class

EEOICPA BULLETIN NO.09-08                       

Issue Date:  February 17, 2009

___________________________________________________________

Effective Date:   February 17, 2009

___________________________________________________________

Expiration Date:  February 17, 2010

___________________________________________________________

Subject: Vitro Manufacturing (Canonsburg) SEC Class 

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from Vitro 
Manufacturing in Canonsburg, Pennsylvania to be added to the Special Exposure Cohort (SEC). 

The decision to initiate this petition occurred after the National Institute for Occupational Safety 
and Health (NIOSH) determined that it could not reconstruct a radiation dose under 42 C.F.R. § 
83.14.  NIOSH submitted its findings to the petitioners and the Advisory Board on Radiation and 
Worker Health (“the Board”).  On December 18, 2008, the Board submitted recommendations to 
the Secretary of Health and Human Services (HHS) to add to the SEC a class of employees who 
worked at Vitro Manufacturing in Canonsburg, Pennsylvania.   

 

On January 16, 2009, the Secretary of HHS designated the following class for addition to the SEC 
in a report to Congress.  

All AWE employees who worked at Vitro Manufacturing in Canonsburg, Pennsylvania, 
from August 13, 1942 through December 31, 1957, for a number of work days aggregating
at least 250 work days, occurring either solely under this  employment or in combination 
with work days within the parameters established for one or more other classes of 
employees in the Special Exposure Cohort.
A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  The SEC designation for this class became effective as of February 15, 2009, which 
was 30 days after the Secretary of HHS designated the class for addition to the SEC in a report to 
Congress.  Although Congress had the authority to reject the recommendation within the 30-day 
time frame, Congress took no action and therefore the new SEC class became effective February 
15, 2009.

While a new SEC class has been added for employees at Vitro Manufacturing (Canonsburg), 
NIOSH has determined that it is possible to reconstruct occupational medical dose.  NIOSH also 
intends to use any available internal and external monitoring data that may be available for an 
individual claim (and can be interpreted using existing NIOSH dose reconstruction processes or 
procedures).  This means that for claims that do not satisfy the SEC membership criteria, a partial 
dose reconstruction is to be performed by NIOSH.  

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
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the Special Exposure Cohort Under EEOICPA; the January 16, 2009 letter to Congress from the 
Secretary of HHS in which Secretary Leavitt makes the designation.

Purpose: To provide procedures for processing SEC claims for workers at Vitro Manufacturing 
inCanonsburg, Pennsylvania.  

Applicability: All staff. 

Actions

1.  This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted. 

2.  The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at Vitro Manufacturing (Canonsburg) during the period of 
the SEC class.  It includes pending cases, cases previously denied, and cases at NIOSH.  It also 
includes specified and non-specified cancer cases.  All cases on this comprehensive list must be 
reviewed by the district offices(s) and by the Final Adjudication Branch (FAB) to determine 
whether the SEC class criteria are satisfied.  This comprehensive list will be provided to the 
appropriate district offices and FAB under separate cover. 

3.  The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion into the SEC class.  A screening worksheet 
is included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case record.  Based upon the initial 
screening, the cases on the list will be grouped into three categories:  those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  New claim 
status codes have been created in ECMS to reflect each of these categories:  ISL (Initial SEC 
Screening, Likely SEC) for those likely to be included in the SEC class; ISU  (Initial SEC 
Screening, Unlikely SEC) for those unlikely to be included in the class; and ISD (Initial SEC 
Screening, Development Needed), those for which development may be needed in order to reach a 
determination on SEC class inclusion.  A reason code corresponding to the SEC class status 
screening code has also been created, in this instance, 908 (Reviewed under 09-08, Vitro 
Manufacturing (Canonsburg) SEC class).  Once the worksheet is completed, the claims examiner 
(CE) is to select the appropriate claim status code and associated reason code from the drop down 
lists in ECMS B only.  The status effective date for the ISL, ISU and ISD codes is to correspond 
with the completion date of the screening worksheet. 

The purpose of this initial screening is to assist the district offices in prioritizing claims posed for 
acceptance and for purposes of meeting the FY 2009 operational plan goal.  Once screening and 
prioritization is complete, claims adjudication proceeds in the usual manner.  No matter the 
outcome of the screening protocol, each case must be evaluated formally for SEC inclusion and the 
decision recorded in ECMS.  This screening step is only applicable to cases on the comprehensive 
list.  It is not applicable to new claims submitted after the list is generated.  These claims will be 
evaluated for inclusion in the SEC in the general course of processing.  

4.  For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, worksheet and related coding. 

5.  The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class and that his or her 
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case is being returned to DOL for adjudication.  A copy of the NIOSH letter to affected Vitro 
Manufacturing (Canonsburg) claimants is included as Attachment 3.  The CE must print out a hard 
copy of the NIOSH letter for inclusion in the case file.  

Once a case file is returned from NIOSH (including those cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
”NW” (NIOSH, Returned without a dose reconstruction) in ECMS B.  The status effective date for 
the code entry is February 17, 2009.  However, the CE does not enter the status code until the 
DEEOIC office actually receives the NIOSH-returned dose reconstruction record.  

Although this class in the SEC becomes effective on February 15, 2009, because that is a Sunday, 
and the following day is a federal holiday, this Bulletin effective date is February 17, 2009.  It is the
Bulletin date (February 17, 2009) that forms the basis for the ECMS status effective date coding.

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC and consequently are still at NIOSH for a dose reconstruction.  These cases 
must also be evaluated for inclusion in the SEC class in accordance with the procedures in this 
Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE), 
notifies the appropriate point of contact at NIOSH via e-mail to return dose reconstruction analysis 
records.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents
the date it was sent) for inclusion in the case file.  The CE is to enter the “NW” code with a status 
effective date of February 17, 2009.  In addition, the CE must write a letter to the claimant to advise
that the case file has been withdrawn from NIOSH for evaluation under the SEC provision. 

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action #16.

6.  For any cases identified as having a potential for compensability based on the new SEC class, 
the responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.  Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the Federal (EEOICPA) Procedure Manual (PM) Chapter 2-600.5.  If the employee has a 
specified cancer, proceed to Action #8.  If the employee does not have a specified cancer, proceed to
Action #10. 

8.  If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 work days at Vitro Manufacturing in Canonsburg, Pennsylvania between August 13, 1942 
through December 31, 1957.  The CE may refer to EEOICPA Bulletin No. 02-09 for guidance on 
calculating 250 work days.   

The Vitro Manufacturing facility was located on an 18-acre site on Strabane Avenue in Canonsburg,
Pennsylvania.  NIOSH has documentation indicating buildings in which radioactive materials and 
waste were known to have been used and/or stored, but has no documentation to confirm that all 
radioactive materials were restricted to such areas or that contamination was adequately controlled. 
As a result, NIOSH assumes that the potential for exposure to radioactive materials existed in all 
Vitro Manufacturing (Canonsburg) buildings and areas.  Additionally, NIOSH is unable to define 
potential radiation exposure conditions based on worker job descriptions, job titles and/or job 
assignments.  Therefore, based on the SEC designation, any probative evidence that the employee 
was employed at Vitro Manufacturing (Canonsburg) for at least 250 work days during the SEC 
period is sufficient to include him or her in the SEC class.

If the employee does not have 250 work days at Vitro Manufacturing (Canonsburg), the CE should 
review the file to determine if additional days in the SEC can be found by combining days from 
employment that meets the criteria for other classes in the SEC and aggregating them together to 
meet the 250-work-day requirement. If, after such review, the employee still does not meet the 
employment criteria for inclusion in the SEC, proceed to Action #10. 
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9.  Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with an effective date equal to the date of the recommended decision to approve.  

For all claims where Vitro Manufacturing (Canonsburg) employment is claimed, regardless of 
whether the SEC criteria are met, the SEC site code must be entered under the “SEC/SEC Desc” 
field on the claim screen.  The SEC site code for Vitro Manufacturing (Canonsburg) is 0058.

10.  As discussed earlier, although HHS determined that it is not feasible for NIOSH to perform 
complete dose reconstructions for this class of employees, NIOSH has indicated that partial dose 
reconstructions are possible.  Accordingly, for cases that had not been submitted to NIOSH and do 
not meet the criteria of the SEC class, the CE must refer these cases to NIOSH with a NIOSH 
Referral Summary Document (NRSD) to perform dose reconstructions.  The CE enters status code 
“NI” (Sent to NIOSH) in ECMS B.  The status effective date is the date of the Senior or 
Supervisory CE signature on the NRSD.

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCE, notifies the appropriate point of contact at NIOSH via e-mail to proceed with the dose 
reconstruction.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE enters status code “NI” (Sent 
to NIOSH) into the ECMS B, effective the date of the e-mail requesting NIOSH to proceed with 
dose reconstruction.  The e-mail should include a brief statement of why the case should proceed 
with dose reconstruction, e.g., non-specified cancer, insufficient latency period or does not meet the
250-work-day requirement.  In addition, the CE is to notify the claimant by letter that the case is 
returned to NIOSH for dose reconstruction and the reason(s) it does not qualify for the SEC class.  
The CE is to send a copy of this letter to NIOSH.  

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the “PD” (Partial Dose Reconstruction) reason code.  The status effective 
date is the date the dose reconstruction is date-stamped into the District Office.  The CE should not 
delete the “NW” (NIOSH, returned without a dose reconstruction) or “NI” (Sent to NIOSH) code 
already present in ECMS. 

11.  If the claim meets the SEC employment criteria and includes both a specified cancer and a 
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction that resulted in a probability of causation of 50 percent or 
greater, and any secondary cancers that are metastases of a compensable cancer.  In these instances, 
the CE drafts a recommended decision to accept the claim for the specified cancer (provided all 
criteria are met) and, if necessary, concurrently prepares a NRSD to NIOSH for a dose 
reconstruction for the non-specified cancer to determine eligibility for medical benefits.  The CE 
enters status code “SE” (Confirmed as SEC claim) and the “NI” (Sent to NIOSH) code into ECMS 
B.  The status effective date for the “SE” code is the date of the recommended decision to accept 
the specified cancer.  The status effective date for the “NI” code is the date of the Senior or 
Supervisory CE signature on the NRSD.  

12.  If there is a final decision to deny based on a PoC of less than 50% and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case will need to be reopened.  
In the exercise of the Director’s discretion of the reopening process, the Director is delegating 
limited authority to the four District Directors to sign Director’s Orders for reopening. This 
delegated authority is limited to reopenings based upon evidence that a Vitro Manufacturing 



(Canonsburg) employee meets the criteria for placement into the Vitro Manufacturing (Canonsburg)
SEC class as defined by this Bulletin.  This delegated authority extends to any case potentially 
affected by this SEC class.  However, if the District Director is unsure of whether the SEC is 
applicable to the case, the case should be referred to the National Office.  A sample Director’s Order
is provided in Attachment 4.  The District Director is retaining sole signature authority for all other 
types of reopenings not otherwise delegated.  Once a Director’s Order is issued, the district office is
responsible for issuing a new recommended decision. 

13.  For those cases which are reopened under the authority granted in this Bulletin, the District 
Director enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status 
effective date as the effective date of this Bulletin.  For all reopenings per this Bulletin, upon 
completing the Director’s Order to reopen the claim, the District Director (DD) enters status code 
“MD” (Claim Reopened – File Returned to DO) into ECMS B to reflect that the case has been 
reopened and is in the district office’s jurisdiction.  (The “MZ” status code is not necessary).  The 
status effective date of the “MD” code is the date of the Director’s Order.  Please note that while the
“MD” code is generally input by National Office staff, entry of this code has been delegated to the 
District Director, just as the authority to grant reopenings has been in this specific circumstance. 

14. Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending Vitro 
Manufacturing (Canonsburg) cases that have a recommended decision to deny.  All cases on the 
comprehensive list identified in action item 2 that are located at a FAB office must be reviewed for 
possible inclusion in the SEC class.  If the employee worked at  Vitro Manufacturing (Canonsburg) 
during the time period specified, has a specified cancer, and meets the 250-work-day requirement, 
the FAB is to reverse the district office’s recommended decision to deny and accept the case.  The 
CE or FAB staff person enters status code “F6” (FAB Reversed to Accept, with appropriate Reason 
Code) into ECMS B to reflect the FAB reversal with a status effective date equal to the date of the 
final decision to approve.  The CE or FAB staff person enters status code “SE” (Confirmed as SEC 
Claim) into ECMS B with a status effective date equal to the date of the final decision to approve.  

If no action is required, FAB must follow the instructions specified in action item 16, below, to 
indicate that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the District Office.  If 
FAB determines that the case cannot be approved based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see action items 7, 8 and 10) the CE or FAB staff person must 
remand the case for district office action.  The CE or FAB staff person enters status code “F7” 
(FAB Remanded) with “OTH” (No DO Error – Other) as the reason code.  If the Part B decision is 
being remanded, the CE or FAB staff person enters the remand code into ECMS B with a status 
effective date of the date of the remand. 

15.  The operational plan goal for completion of the action items in the Bulletin is as follows:  The 
initial screening is to be complete for 90% of all cases on the comprehensive list within 30 days of 
the Bulletin effective date.  Recommended decisions are to be issued 45 days after the initial 
screening for 60% of those cases that are identified via initial screening as likely to be included in 
the SEC class (ISL) and those for which development may be needed (ISD).  Recommended 
decisions are to be issued 60 days after the initial screening for 90% of those cases that are 
identified via initial screening as likely to be included in the SEC class (ISL) and those for which 
development may be needed (ISD).

16.  If, after review or further development, the CE or FAB staff person determines that a case on 
the list does not require any action,  the CE or FAB staff person must write a brief memo to the file 
indicating that the file was reviewed and noting the reason why no additional action is necessary, 
and why.  A case classified as not requiring any action is a case that does not meet the SEC criteria 
and there is no need to return it to NIOSH for partial dose reconstruction.

The CE must then code “NA” (No Action Necessary) and then select the appropriate reason code 
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from the reason code drop down list.  The “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC and the “NA” code is restricted to ECMS B only because the SEC review 
list is derived from Part B data.  For Vitro Manufacturing (Canonsburg) cases that were reviewed 
under this Bulletin and require no additional action, the reason code that must be selected is “908” 
(Reviewed under Bulletin 09-08, Vitro Manufacturing (Canonsburg) SEC) and be coded into ECMS
B only.  The status effective date of the “NA” code is the date of the memo to the file stating review
is complete and the CE has determined there is no further action necessary.  For those instances in 
which further development is necessary, the “NA-908” code is not entered initially.  The “NA-908” 
code is only entered when the CE determines after development that the case does not meet the 
SEC criteria or there is no need to return it to NIOSH for partial dose reconstruction.  For those 
cases on the DEEOIC list that were not withdrawn from NIOSH, the CE enters the “NA-908” code 
only after the CE determines that the case does not meet the SEC criteria.  These cases remain at 
NIOSH for completion of a partial dose reconstruction.

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-908” code in addition to the closure code. The status effective date for the “NA” coding is the 
date of the memorandum to file. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Attachment 4

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, Resource Centers and District Office Mail & File Sections  

09-09 Mallinckrodt Chemical Company, Destrehan Street Plant, 1958 SEC Class

EEOICPA BULLETIN NO.09-09                    

Issue Date: February 17 , 2009

___________________________________________________________

Effective Date: February 17 , 2009

__________________________________________________________

Expiration Date: February 17 , 2010

___________________________________________________________

Subject:  Mallinckrodt Chemical Company, Destrehan Street Plant, 1958 SEC class.

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the 
Mallinckrodt Chemical Company, Destrehan Street Plant (Mallinckrodt) in St. Louis, Missouri to be
added to the Special Exposure Cohort (SEC).

The decision to initiate this petition occurred after the National Institute for Occupational Safety 
and Health (NIOSH) determined that it could not reconstruct a radiation dose under 42 C.F.R. § 
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83.14.  NIOSH submitted its findings to the petitioners and the Advisory Board on Radiation and 
Worker Health (“the Board”).  On December 18, 2008, the Board submitted recommendations to 
the Secretary of Health and Human Services (HHS) to add to the SEC a class of employees who 
worked at the Mallinckrodt Chemical Company, Destrehan Street Plant in St. Louis, Missouri.

On January 16, 2009, the Secretary of HHS designated the following class for addition to the SEC 
in a report to Congress.

All employees of DOE, its predecessor agencies, and their contractors and subcontractors who 
worked in the Uranium Division at the Mallinckrodt Chemical Co., Destrehan Street Plant in St. 
Louis, Missouri, from January 1, 1958 to December 31, 1958, for a number of work days 
aggregating at least 250 work days, occurring either solely under this employment or in 
combination with work days within the parameters established for one or more other classes of 
employees included in the SEC.

A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  The SEC designation for this class became effective as of February 15 , 2009, which
was 30 days after the Secretary of HHS designated the class for addition to the SEC in a report to 
Congress.  Although Congress had the authority to reject the recommendation within the 30-day 
time frame, Congress took no action and therefore the new SEC class became effective February 15
, 2009.

While a new SEC class has been added for employees at Mallinckrodt, NIOSH has determined that 
it is likely feasible to reconstruct both individual external dose and occupational medical dose for 
Mallinckrodt workers with sufficient accuracy. NIOSH also intends to use any available internal 
and external monitoring data that may be available for an individual claim (and can be interpreted 
using existing NIOSH dose reconstruction processes or procedures). This means that for claims that
do not satisfy the SEC criteria, a partial dose reconstruction is to be performed by NIOSH.

This is the third SEC class in effect for Mallinckrodt. Two previous classes for workers at 
Mallinckrodt during the combined periods of 1942-1957 were the subject of DEEOIC Bulletins 
06-03 and 06-05. 

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the January 16, 2009 letter to Congress from the 
Secretary of HHS in which Secretary Leavitt makes the designation.

Purpose: To provide procedures for processing SEC claims for workers at the Mallinckrodt 
Chemical Company, Destrehan Street Plant in St. Louis, Missouri.

Applicability: All staff.

Actions:

1. This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted.

2. The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at Mallinckrodt during the period of the SEC class. It 
includes pending cases, cases previously denied, and cases at NIOSH.  It also includes specified and
non-specified cancer cases. All cases on this comprehensive list must be reviewed by the district 
office(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC class criteria 
are satisfied. This comprehensive list will be provided to the appropriate district offices and FAB 
under separate cover.

3. The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion into the SEC class.  A screening worksheet 
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is included as Attachment 2. The worksheet must be completed for all cases on the comprehensive 
list. Upon completion, the worksheet is to be included in the case record. Based upon the initial 
screening, the cases on the list will be grouped into three categories: those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  New claim 
status codes have been created in ECMS to reflect each of these categories: ISL (Initial SEC 
Screening, Likely SEC) for those likely to be included in the SEC class; ISU (Initial SEC 
Screening, Unlikely SEC) for those unlikely to be included in the class; and ISD (Initial SEC 
Screening, Development Needed), for which development may be needed in order to reach a 
determination on SEC class inclusion.  A reason code had also been created, in this instance, 909 
(Reviewed under Bulletin 09-09, Mallinckrodt 1958 SEC class). Once the worksheet is completed, 
the claims examiner (CE) is to select the appropriate claim status code and associated reason code 
from the drop down lists in ECMS B only. The status effective date for the ISL, ISU and ISD codes
is to correspond with the completion date of the screening worksheet.

The purpose of this initial screening is to assist the district offices in prioritizing claims posed for 
acceptance and for purposes of meeting the FY 2009 operational plan goal.  Once screening and 
prioritization is complete, claims adjudication proceeds in the usual manner. No matter the outcome
of the screening protocol, each case must be evaluated formally for SEC inclusion and the decision 
recorded in ECMS.  This screening step is only applicable to cases on the comprehensive list. It is 
not applicable to new claims submitted after the list is generated.  These claims will be evaluated 
for inclusion in the SEC in the general course of processing.

4. For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, worksheet and related coding.

5. The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class and that his or her 
case is being returned to DOL for adjudication.  A copy of the NIOSH letter to affected MCW 
claimants is included as Attachment 3. The CE must print out a hard copy of the NIOSH letter for 
inclusion in the case file.

Once a case file is returned from NIOSH (including those cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the code entry is February 17 , 2009. However, the CE does not enter the status code until the 
DEEOIC office actually receives the NIOSH-returned dose reconstruction record.  The standard 
procedure for NIOSH coding in ECMS E is to code all additional NIOSH actions only if the “NI” 
(Sent to NIOSH) status code has been entered. Therefore, the CE enters the “NW” code into ECMS
E with the status effective date of February 17, 2009 only if “NI” (Sent to NIOSH) has already been
entered in ECMS E. 

Although this class becomes effective on February 15, 2009, because that is a Sunday and the 
following day is a holiday, the Bulletin effective date is February 17, 2009. It is the Bulletin date 
that forms the basis for the ECMS status effective date coding, February 17, 2009.

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC and consequently are still at NIOSH for a dose reconstruction. These cases 
must also be evaluated for inclusion in the SEC class in accordance with the procedures in this 
bulletin. If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCe), 
notifies the appropriate point of contact at NIOSH via e-mail to return dose reconstruction analysis 
records. The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents 
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the date it was sent) for inclusion in the case file. The CE is to enter status code “NW” with the 
status effective date of February 17, 2009. In addition, the CE must write a letter to the claimant to 
advise that the case file has been withdrawn from NIOSH for evaluation under the SEC provision.

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this bulletin, then refer to instructions in Action #16.

6. For any cases identified as having a potential for compensability based on the new SEC class, the
responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7. Based on this review, the CE determines whether the employee has a specified cancer, as listed in
the Federal (EEOICPA) Procedure Manual (PM) Chapter 2-600.5.  If the employee has a specified 
cancer, proceed to Action #8.  If the employee does not have a specified cancer, proceed to Action 
#10.

8. If the employee has a specified cancer, the CE must verify the employee worked in the Uranium 
Division of Mallinckrodt at the Destrehan Street facility.  The term “Uranium Division” includes 
work performed at any building, structure, or premise that is owned by the Mallinckrodt Chemical 
Company located within the area bounded in part by North Broadway, Angelroot Street, and 
Salisbury Street.

If the employee meets this criterion, the CE must determine whether the worker was employed at 
least 250 work days at Mallinckrodt between January 1, 1958 and December 31, 1958. The CE may
refer to EEOICPA Bulletin No. 02-09 for guidance on calculating 250 work days.

HHS has previously designated SEC classes for employment at Mallinckrodt during the periods 
1942-1948 and 1949-1957. Based on available information, NIOSH has concluded that similar 
operations and radiological exposure conditions upon which the 1949-1957 SEC class is based 
continued into 1958. NIOSH has found no substantive difference in site operations, personnel and 
workplace monitoring, source term, or available site characterization data between 1958 and the 
previously designated 1949-1957 SEC period. As a result, NIOSH assumes that the potential for 
radiation exposure existed in all buildings and areas within the Uranium Division. Additionally, as 
with the earlier SEC periods, NIOSH does not have sufficient information for 1958 to distinguish 
the raffinate-exposed workers from the workers who never worked with raffinate. Therefore, 
NIOSH is unable to define potential radiation exposure conditions based on worker job 
descriptions, job titles and/or job assignments within the Uranium Division. Based on the SEC 
designation, any probative evidence that the employee was employed at Mallinckrodt’s Uranium 
Division for at least 250 work days during the SEC period is sufficient to include him or her in the 
SEC class. 

If the employee does not have 250 days at Mallinckrodt, the CE should review the file to determine 
if additional days in the SEC can be found by combining days from employment that meets the 
criteria for other classes in the SEC and aggregating them together to meet the 250-work-day 
requirement. If after such review the employee still does not meet the employment criteria, proceed 
to Action #10.

9. Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the status effective date of the recommended decision 
to approve. If the case is an E/B case, and the basis for the Part E acceptance is the Part B SEC 
acceptance, the “SE” code must also be entered into ECMS E with a status effective date of the 
recommended decision to approve under Part E.

For all claims where Mallinckrodt employment is claimed, regardless of whether the SEC criteria 
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are met, the SEC site code must be entered under the “SEC/SEC Desc” field on the claim screen.  
The SEC site code for the Mallinckrodt Chemical Company, Destrehan St. Plant in St. Louis, 
Missouri is 0029.

10. As discussed earlier, although HHS determined that it is not feasible for NIOSH to perform 
complete dose reconstructions for this class of employees, NIOSH has indicated that partial dose 
reconstructions are possible. Accordingly, for cases that had not been submitted to NIOSH and do 
not meet the criteria of the SEC class, the CE must refer these cases to NIOSH with a NIOSH 
Referral Summary Document (NRSD) to perform dose reconstructions.  The CE enters status code 
“NI” in ECMS B. The status effective date is the date of the Senior or Supervisory CE signature on 
the NRSD. IF the case is an E/B case, the “NI” code is not entered into ECMS until toxic exposure 
development is complete.

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required. If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCe, notifies the appropriate point of contact at NIOSH via e-mail to proceed with the dose 
reconstruction. The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file. The CE enters status code “NI” into 
ECMS B, effective the date of the e-mail requesting NIOSH to proceed with dose reconstruction. 
The e-mail should include a brief statement of why the case should proceed with dose 
reconstruction, e.g., non-specified cancer, insufficient latency period or does not meet the 
250-work-day requirement.  In addition, the CE is to notify the claimant by letter that the case is 
returned to NIOSH for dose reconstruction and the reason(s) it does not qualify for the SEC class. 
The CE is to send a copy of this letter to NIOSH. If the case is an E/B case and toxic exposure 
development was completed with a memorandum to file (with a prior “NI”/”NW” code), the CE 
enters status code “NI” into ECMS E with the status effective date of the e-mail requesting NIOSH 
to proceed with dose reconstruction. 

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the “PD” (Partial Dose Reconstruction) reason code. The status effective 
date is the date the dose reconstruction is date-stamped into the District Office. The CE should not 
delete the “NW” (NIOSH, returned without a dose reconstruction) or “NI” code already present in 
ECMS.  If the CE had previously entered “NI” in ECMS E, the CE also enters the status code “NR”
and the reason code “PD” into ECMS E. If the case is an E/B case, the CE enters the Probability of 
Causation (PoC) into ECMS B and ECMS E (regardless of whether the “NI” code had previously 
been entered).

11. If the claim meets the SEC employment criteria and includes both a specified cancer and a 
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction that resulted in a probability of causation of 50 percent or 
greater, and any secondary cancers that are metastases of a compensable cancer. In these instances, 
the CE drafts a recommended decision to accept the claim for the specified cancer (provided all 
criteria are met) and, if necessary, concurrently prepares a NRSD to NIOSH for a dose 
reconstruction for the non-specified cancer to determine eligibility for medical benefits. The CE 
enters status code “SE” and the “NI” code into ECMS B. The status effective date for the “SE” 
code is the date of the recommended decision to accept the specified cancer. The status effective 
date for the “NI” code is the date of the Senior or Supervisory CE signature on the NRSD. If the 
case is an E/B case, the CE enters status code “NI” only after the toxic exposure development is 
complete and the CE cannot accept causation. In that case the CE creates a memorandum to file 
stating that toxic exposure development is complete. The CE then enters status code “NI” into 
ECMS E with the date of the memorandum as the status effective date.

12. If there is a final decision to deny based on a POC of less than 50% and a review of the 



evidence of record establishes likely inclusion in the SEC class, the case will need to be reopened. 
In the exercise of the Director’s discretion of the reopening process, the Director is delegating 
limited authority to the four District Directors to sign Director’s Orders for reopening. This 
delegated authority is limited to reopenings based upon evidence that a Mallinckrodt employee 
meets the criteria for placement into the Mallinckrodt SEC class as defined by this bulletin. This 
delegated authority extends to any case potentially affected by this SEC class.  However, if the 
District Director is unsure of whether the SEC is applicable to the case, the case should be referred 
to the National Office. A sample Director’s Order is provided in Attachment 4.  The Director of the 
DEEOIC is retaining sole signature authority for all other types of reopenings not otherwise 
delegated. Once a Director’s Order is issued, the district office is responsible for issuing a new 
recommended decision.

13. For those cases which are reopened under the authority granted in this Bulletin, the District 
Director enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status 
effective date as the effective date of this bulletin.  If the District Director is also reopening Part E, 
the “MN” code is also input in ECMS E. For all reopenings per this bulletin, upon completing the 
Director’s Order to reopen the claim, the District Director (DD) enters status code “MD” (Claim 
Reopened – File Returned to DO) into ECMS B and/or ECMS E to reflect that the case has been 
reopened and is in the district office’s jurisdiction. (The “MZ” status code is not necessary). The 
status effective date of the “MD” code is the date of the Director’s Order. Please note that while the 
“MD” code is generally input by National Office staff, entry of this code has been delegated to the 
District Director, just as the authority to grant reopenings has been in this specific circumstance.

14. Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending Mallinckrodt 
cases that have a recommended decision to deny. All cases on the comprehensive list identified in 
action item 2 that are located at a FAB office must be reviewed for possible inclusion in the SEC 
class.  If the employee worked at Mallinckrodt during the time period specified, has a specified 
cancer, and meets the 250-work-day requirement, the FAB is to reverse the district office’s 
recommended decision to deny and accept the case. The CE or FAB staff person enters status code 
“F6” (FAB Reversed to Accept) into ECMS B/E with appropriate reason code (as appropriate) to 
reflect the FAB reversal with a status effective date equal to the date of the final decision to 
approve. The CE or FAB staff person enters status code “SE” into ECMS B with a status effective 
date equal to the date of the final decision to approve.  If the FAB is also reversing the Part E 
decision based on SEC designation, CE or FAB staff person also enters status codes “F6” and “SE” 
into ECMS E with a status effective date of the final decision for Part E.  

If no action is required, FAB must follow the instructions specified in action item 16, below, to 
indicate that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the District Office. If 
FAB determines that the case cannot be approved based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see action items 7, 8 and 10) the CE or FAB staff person must 
remand the case for district office action. The CE or FAB staff person enters status code “F7” (FAB 
Remanded) with “OTH” (No DO Error – Other) as the reason code.  If the Part B and/or E decision
is being remanded, the CE or FAB staff person enters the remand code into ECMS B with a status 
effective date of the date of the remand.

15. The operational plan goal for completion of the action items in the Bulletin is as follows: The 
initial screening is to be complete for 90% of all cases on the comprehensive list within 30 days of 
the Bulletin effective date.  Recommended decisions are to be issued 45 days after the initial 
screening for 60% of those cases that are identified via initial screening as likely to be included in 
the SEC class (ISL) and those for which development may be needed (ISD). Recommended 
decisions are to be issued 60 days after the initial screening for 90% of those cases that are 
identified via initial screening as likely to be included in the SEC class (ISL) and those for which 
development may be needed (ISD).
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16. If, after review or further development, the CE or FAB staff person determines that a case on the
list does not require any action, the CE or FAB staff person must write a brief memo to the file 
indicating that the file was reviewed and noting the reason why no additional action is necessary, 
and why. A case classified as not requiring any action is a case that does not meet the SEC criteria 
and there is no need to return it to NIOSH for partial dose reconstruction.

The CE must then code “NA” (No Action Necessary) and then select the appropriate reason code 
from the reason code drop down list. The “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC and the “NA” code is restricted to ECMS B only because the SEC review 
list is derived from Part B data. For Mallinckrodt cases that were reviewed under this bulletin and 
require no additional action, the reason code that must be selected is “909” and be coded into 
ECMS B only.  Even if the case is an E/B case, the “NA-909” must be coded into ECMS B only.  
The status effective date of the “NA” code is the date of the memo to the file stating review is 
complete and the CE has determined there is no further action necessary. For those instances in 
which further development is necessary, the “NA-909” code is not entered initially. The “NA-909” 
code is only entered when the CE determines after development that the case does not meet the 
SEC criteria or there is no need to return it to NIOSH for partial dose reconstruction. For those 
cases on the DEEOIC list that were not withdrawn from NIOSH, the CE enters the “NA-909” code 
only after the CE determines that the case does not meet the SEC criteria. These cases remain at 
NIOSH for completion of a partial dose reconstruction.

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-909” code in addition to the closure code. The status effective date for the “NA” coding is the 
date of the memorandum to file.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Attachment 4

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, Resource Centers and District Office Mail & File Sections.

09-10 Processing Social Security Administration Form SSA-581

EEOICPA BULLETIN NO.09-10                       

Issue Date:  March 1, 2009

___________________________________________________________

Effective Date:   March 1, 2009

___________________________________________________________

Expiration Date:  March 1, 2010

___________________________________________________________

Subject: Processing Social Security Administration Form SSA-581.
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Background:  When the Division of Energy Employees Occupational Illness Compensation 
(DEEOIC) first initiated procedures for verifying covered employment, action was taken to obtain 
employee wage and earning information from the Social Security Administration (SSA). This 
information proved important for validating periods of claimed employment and linking named 
employees to covered beryllium vendors, atomic weapon employers or Department of Energy 
facilities. 

DEEOIC submits form SSA-581 (Authorization to Obtain Earnings Data from the Social Security 
Administration) to the SSA to obtain earnings information for an employee.  Once SSA has 
completed the request, SSA mails an SSA-L460 to the address specified, indicating the amount of 
income earned by the employee during the time period indicated on the SSA-581.  As part of the 
procedure for interacting with the SSA, the DEEOIC devised a centralized process for obtaining 
employment records.  Since the procedure has been in place, the number of SSA-581 referrals has 
steadily increased.  

To streamline and improve the timeliness of SSA-581 referrals to the SSA, this Bulletin confers 
authority to obtain SSA wage and earning data to the District Office (DO). Rather than forwarding 
the SSA-581 forms to a centralized location for processing, all relevant actions pertaining to the 
completion of the form and interaction with the SSA will occur at the DO.  

References: Energy Employees Occupational Illness Compensation Program Act of 2000, as 
amended, 42 U.S.C. § 7384 et seq., 20 CFR § 30.805, PM E-800.

Purpose:  To provide guidance to the District Offices for submitting Form SSA-581 to the Social 
Security Administration. 

Applicability:  All Staff

Actions:

1. The Resource Center (RC) is responsible for obtaining a completed SSA-581(see Attachment 1 
for an example) for certain walk-in claims filed through the RCs.  The SSA-581 form is collected 
from all employee claimants and from clearly eligible survivors. Each DO has an office-specific 
form indicating where SSA must send the results of the inquiry.  The SSA-581 forms for each office
are located on the in the Policies and Procedures folder, Forms subfolder.  The RC advises the 
claimant that the completed SSA-581 is needed for the collection of wage and earning data from the
SSA.  If the does not obtain the SSA-581, or if a claim (EE-1 or EE-2) is submitted directly to the 
DO, the Claims Examiner (CE) should send an SSA-581 to the claimant, if it is needed for 
employment verification and/or determination of wage loss.  To be processed by SSA, a signed 
SSA-581 must be dated no earlier than 60 days from the date of submission to the SSA.  If the 
timeframe between the signature date of the SSA-581 and submission to SSA exceeds sixty (60) 
days, the CE or RC will need to obtain a new, signed and dated SSA-581.  

2. Whenever subsequent development is undertaken with regard to employment verification, a 
request should be made to the claimant to complete a SSA-581 form, if pertinent wage and earning 
documentation is not present in the case record. A claimant should be advised that completion of the
SSA-581 is a crucial part of the employment verification and/or wage loss process and that their 
signature on this SSA-581 is only valid for sixty (60) days.  The information required on the 
SSA-581 form depends on the type of request.  In a development letter, the CE advises the claimant 
of the information needed on the SSA-581:    

a. Employee Claims:  The employee or CE is to complete the following sections of the SSA-581: 
name; social security number; date of birth of employee; and other name(s) used.  The claimant 
must add information for address/daytime telephone number of employee; date signed; signature of 
social security number holder or authorized representative; and printed name of social security 
number holder or authorized representative.  

b. Survivor Claims: The survivor or CE is to complete the following sections of the SSA-581 
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form: name of social security number holder (employee); employee’s social security number; date 
of employee’s birth; date of employee’s death; and other name(s) used.  The survivor will fill-in the 
survivor’s address/daytime telephone number; indicate the appropriate box to show relationship; 
add the date signed; sign the form; and print their name in the requested space.  

The CE will explain that the survivor must provide proof of the employee’s death and his or her 
relationship to the employee.  Proof of death includes: a copy of the death certificate, mortuary or 
interment record, or court issued document.  Proof of relationship includes:  marriage certificate, 
birth certificate, adoption papers, or other court issued document(s).  SSA requires that these 
documents be submitted in order to process requests from survivors.  

  Once the correspondence is prepared and released to the claimant, the CE should update the claim 
status screen in ECMS by entering code DE (Developing Employment) with a reason code of LE 
(Letter to Employee) or DO (Developing Other) with a reason code WL (Wage Loss).  The WL 
code is only input when the reason for the collection of the SSA-581 pertains to a claim for wage 
loss. The status effective date for code input is the date on the correspondence to the claimant.

3. Once the claimant returns the signed SSA-581 document and any accompanying documents, the 
CE or RC staff will complete the following sections:

a. The CE or RC staff will fill in the years deemed necessary to verify employment and/or establish 
wage loss on the “Periods Requested” line.  The CE or RC staff is to identify the time period for 
employment history by searching the Energy Case Management System (ECMS), the records in the 
case file, wage loss claims, or other documents or forms in the file.  

In the box titled, “Requesting Organization’s Information,” the CE or RC staff will sign in 
the section, “Signature of Organization Official” as well as provide the district office 
toll free telephone number and fax number.

b. The CE or RC staff will make sure that the upper right hand corner of the form allocated for 
“Requesting Organization:” indicates the correct district office where SSA’s response should be 
sent.

4. The original (signed) SSA-581, and supporting documents (if the request is submitted by a 
survivor) must be submitted via Federal Express to the SSA, Wilkes Barre Data Operations Center 
(WBDOC), at the following address:

The Social Security Administration

Wilkes Barre 

PO Box 1040

Wilkes Barre, 

a.  The CE will update the case status screen in ECMS by entering SS (Sent to Social Security) 
status code. The status effective date is the date the SSA-581 form is sent to SSA.  The CE date 
stamps the form at the time that the form is sent to SSA, and this date serves as the status effective 
date.  A copy of the form is retained in the case file.

5. Following submission of a Form SSA-581, the CE or employee so designated by the District 
Director, is responsible for determining if SSA has received the earnings request (Form SSA-581) 
and for obtaining a status update on the employment verification request.

a.  If there has been no response from SSA within thirty (30) calendar days of the date of the 
submission to SSA the CE will call to obtain a status update.  The telephone call should be 
documented in the TMS section of ECMS and a printed copy placed in the case.  If SSA indicates 
that no SSA-581 form has been received, the CE must resubmit the form.  Otherwise, the CE will 
obtain the status and monitor for further follow-up.  

b.  Inquiries to SSA are made by calling one of ten phone numbers (Modules) depending on the last 



four digits of the relevant SSN.  (See Attachment 2). 

c.  If the CE does not receive a completed SSA-L460 within thirty (30) days of the first inquiry call 
to SSA (the 60th day), the CE will make another follow-up call to determine the status of the request
and proceed as necessary. At this point, it will be necessary to obtain a newly signed SSA-581 from 
the claimant and resubmit the SSA-581 to SSA as outlined above.

6. After the completed SSA-581 form is sent, and a copy is placed in the case file, a SSA Point of 
Contact (POC) designated by the District Director will ensure that the form is logged into a tracking
spreadsheet.  Each DO is responsible for determining a method for developing a system of logging 
and tracking each claim, but the spreadsheet should contain, at minimum, the case number, date sent
to SSA, and cost of the request. On a quarterly basis National Office will sample each log 
maintained by the DOs to monitor costs.

7. The designated employee must determine the cost of the request according to the period of years 
for which information is sought.  Form SSA-7050-F4 (Request for Social Security Earnings 
Information) (Attachment 3  ) identifies the cost by the number of years requested. For example, if 
one (1) year of earnings information is requested, the cost is $15.00. The cost increases 
incrementally by year, up until forty (40) years of requested employment.  For each year after forty 
(40) years, add $1.00 for each year.  

8. At the end of each quarter, the DOL National Office SSA POC will obtain the SSA-581 
submission logs maintained in each DO and sample the contents to properly evaluate contract 
outlays.  

9. Upon receipt of a completed SSA-L460, the CE will update the case status screen 
in ECMS by entering the SR (Response from SSA) status code. The status effective 
date is the date the SSA-L460 form is date stamped into the district office. The 
designated employee will confirm the years received by SSA equals the years used to
determine the cost.  If there is a discrepancy, the DO SSA POC must contact SSA 
immediately to rectify the issue. 

Disposition: Retain until incorporated in the Federal

(EEOICPA) Procedure Manual.

Rachel P. Leiton

Director, Division of Energy Employees

Occupational Illness Compensation

Attachment 1 

Attachment 2 

Attachment 3 

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service

Representatives, Fiscal Officers, FAB District Managers,

Operation Chiefs, Hearing Representatives, District Office Mail & File Section.

09-11 Westinghouse Atomic Power Development Plant (Pittsburgh) SEC Class

EEOICPA BULLETIN NO.09-11                       

Issue Date:  April 30, 2009

___________________________________________________________
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Effective Date:   April 30, 2009

___________________________________________________________

Expiration Date:  April 30, 2010

___________________________________________________________

Subject: Westinghouse Atomic Power Development Plant (Pittsburgh) SEC Class 

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from 
Westinghouse Atomic Power Plant in East Pittsburgh, Pennsylvania to be added to the Special 
Exposure Cohort (SEC). 

The decision to initiate this petition occurred after the National Institute for Occupational Safety 
and Health (NIOSH) determined that it did not have sufficient information to estimate dose for 
members of the proposed class  under 42 C.F.R. § 83.13.  NIOSH submitted its findings to the 
petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On March 3, 
2009, the Board submitted recommendations to the Secretary of Health and Human Services (HHS)
to add to the SEC a class of employees who worked at Westinghouse Atomic Power Plant in 
Pittsburgh, Pennsylvania.  

On March 31, 2009, the Secretary of HHS designated the following class for addition to the SEC in 
a report to Congress.  

All Atomic Weapons Employer (AWE) employees who worked at Westinghouse Atomic 
Power Development Plant in East Pittsburgh, Pennsylvania, from August 13, 1942 through
December 31, 1944, for a number of work days aggregating at least 250 work days, 
occurring either solely under this employment or in combination with work days or in 
combination with work days within the parameters established for one or more other 
classes of employees in the SEC.
A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  Although Congress had the authority to reject the recommendation within a 30-day 
time frame, Congress took no action.  Therefore, the SEC designation for this class became 
effective as of April 30, 2009, which was 30 days after the Secretary of HHS designated the class 
for addition to the SEC in the report to Congress.

While a new SEC class has been added for employees at the Westinghouse Atomic Power 
Development Plant in (East Pittsburgh), NIOSH has determined that it is possible to reconstruct 
occupational medical dose.  This means that for claims that do not satisfy the SEC membership 
criteria, a partial dose reconstruction is to be performed by NIOSH.  

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the March 31, 2009 letter to Congress from the 
Secretary of HHS in which Secretary Leavitt makes the designation.

Purpose: To provide procedures for processing SEC claims for workers at Westinghouse Atomic 
Power Plant in East Pittsburgh, Pennsylvania.  

Applicability: All staff.

Actions

1.  This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted. 

2.  The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at Westinghouse Atomic Power Plant (Pittsburgh) during 
the period of the SEC class.  It includes pending cases, cases previously denied, and cases at 
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NIOSH.  It also includes specified and non-specified cancer cases.  All cases on this comprehensive
list must be reviewed by the district offices(s) and by the Final Adjudication Branch (FAB) to 
determine whether the SEC class criteria are satisfied.  This comprehensive list will be provided to 
the appropriate district offices and FAB under separate cover. 

3.  The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion into the SEC class.  A screening worksheet 
is included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case record.  Based upon the initial 
screening, the cases on the list will be grouped into three categories:  those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  New claim 
status codes have been created in ECMS to reflect each of these categories:  ISL (Initial SEC 
Screening, Likely SEC) for those likely to be included in the SEC class; ISU (Initial SEC 
Screening, Unlikely SEC) for those unlikely to be included in the class; and ISD (Initial SEC 
Screening, Development Needed), those for which development may be needed in order to reach a 
determination on SEC class inclusion.  A reason code corresponding to the SEC class status 
screening code has also been created, in this instance, 911 (Rvwd under 09-11, Westinghouse 
Atomic Power Development Plant SEC). Once the worksheet is completed, the claims examiner 
(CE) is to select the appropriate claim status code and associated reason code from the drop down 
lists in ECMS B only.  The status effective date for the ISL, ISU and ISD codes is to correspond 
with the completion date of the screening worksheet. 

The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
acceptance and for purposes of meeting the FY 2009 operational plan goal.  Once screening and 
prioritization is complete, claims adjudication proceeds in the usual manner.  No matter the 
outcome of the screening protocol, each case must be evaluated formally for SEC inclusion and the 
decision recorded in ECMS.  This screening step is only applicable to cases on the comprehensive 
list.  It is not applicable to new claims submitted after the list is generated.  These claims will be 
evaluated for inclusion in the SEC in the general course of processing.  

4.  For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, worksheet and related coding. 

5.  The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class and that his or her 
case is being returned to DOL for adjudication.  A copy of the NIOSH letter to affected 
Westinghouse Atomic Power Plant (East Pittsburgh) claimants is included as Attachment 3.  The CE
must print out a hard copy of the NIOSH letter for inclusion in the case file.  

Once a case file is returned from NIOSH (including those cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
”NW” (NIOSH, Returned without a dose reconstruction) in ECMS B.  The status effective date for 
the code entry is April 30, 2009.  However, the CE does not enter the status code until the DEEOIC 
office actually receives the NIOSH-returned dose reconstruction record. 

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC and consequently are still at NIOSH for a dose reconstruction.  These cases 
must also be evaluated for inclusion in the SEC class in accordance with the procedures in this 
Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE), 
notifies the appropriate point of contact at NIOSH via e-mail to return dose reconstruction analysis 
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records.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents
the date it was sent) for inclusion in the case file.  The CE is to enter the “NW” code with a status 
effective date of April 30, 2009.  In addition, the CE must write a letter to the claimant to advise 
that the case file has been withdrawn from NIOSH for evaluation under the SEC provision. 

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action #16.

6.  For any cases identified as having a potential for compensability based on the new SEC class, 
the responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.  Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the Federal (EEOICPA) Procedure Manual (PM) Chapter 2-600.5.  If the employee has a 
specified cancer, proceed to Action #8.  If the employee does not have a specified cancer, proceed to
Action #10. 

8.  If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 work days at Westinghouse Atomic Power Development Plant in Pittsburgh, Pennsylvania
between August 13, 1942 through December 31, 1944.  The CE may refer to EEOICPA Bulletin No.
02-09 for guidance on calculating 250 work days.   

NIOSH cannot estimate the radiation doses with sufficient accuracy, as a result, NIOSH assumes 
that the potential for exposure to radioactive materials existed for all Westinghouse Atomic Power 
Development Plant employees in all buildings and areas of the facility.  Additionally, NIOSH is 
unable to define potential radiation exposure conditions based on worker job descriptions, job titles 
and/or job assignments.  Therefore, based on the SEC designation, any probative evidence that the 
employee was employed at Westinghouse Atomic Power Development Plant for at least 250 work 
days during the SEC period is sufficient to include him or her in the SEC class.

If the employee does not have 250 work days at Westinghouse Atomic Power Development Plant in
East Pittsburgh, Pennsylvania, the CE should review the file to determine if additional days in the 
SEC can be found by combining days from employment that meets the criteria for other classes in 
the SEC and aggregating them together to meet the 250-work-day requirement. If, after such 
review, the employee still does not meet the employment criteria for inclusion in the SEC, proceed 
to Action #10. 

9.  Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with an effective date equal to the date of the recommended decision to approve.  

For all claims where Westinghouse Atomic Power Development Plant, Pittsburgh, employment is 
claimed, regardless of whether the SEC criteria are met, the SEC site code must be entered under 
the “SEC/SEC Desc” field on the claim screen.  The SEC site code for Westinghouse Atomic Power
Development Plant in East Pittsburgh, Pennsylvania is 59.

10.  As discussed earlier, although HHS determined that it is not feasible for NIOSH to perform 
complete dose reconstructions for this class of employees, NIOSH has indicated that partial dose 
reconstructions are possible.  Accordingly, for cases that had not been submitted to NIOSH and do 
not meet the criteria of the SEC class, the CE must refer these cases to NIOSH with a NIOSH 
Referral Summary Document (NRSD) to perform dose reconstructions.  The CE enters status code 
“NI” (Sent to NIOSH) in ECMS B.  The status effective date is the date of the Senior or 
Supervisory CE signature on the NRSD. 

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
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required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCE, notifies the appropriate point of contact at NIOSH via e-mail to proceed with the dose 
reconstruction.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE enters status code “NI” (Sent 
to NIOSH) into the ECMS B, effective the date of the e-mail requesting NIOSH to proceed with 
dose reconstruction.  The e-mail should include a brief statement of why the case should proceed 
with dose reconstruction, e.g., non-specified cancer, insufficient latency period or does not meet the
250-work-day requirement.  In addition, the CE is to notify the claimant by letter that the case is 
returned to NIOSH for dose reconstruction and the reason(s) it does not qualify for the SEC class.  
The CE is to send a copy of this letter to NIOSH.  

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the “PD” (Partial Dose Reconstruction) reason code.  The status effective 
date is the date the dose reconstruction is date-stamped into the District Office.  The CE should not 
delete the “NW” (NIOSH, returned without a dose reconstruction) or “NI” (Sent to NIOSH) code 
already present in ECMS. 

11.  If the claim meets the SEC employment criteria and includes both a specified cancer and a 
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction that resulted in a probability of causation of 50 percent or 
greater, and any secondary cancers that are metastases of a compensable cancer.  In these instances, 
the CE drafts a recommended decision to accept the claim for the specified cancer (provided all 
criteria are met) and any cancers for which there is a POC of 50% or greater.  The CE enters status 
code “SE” into ECMS B.  The status effective date for the “SE” code is the date of the 
recommended decision to accept the specified cancer. 

 

Then, if necessary, the CE concurrently prepares a NRSD to NIOSH for a dose reconstruction for 
any non-specified cancer(s) to determine eligibility for medical benefits. The CE enters status code 
“NI” into ECMS B.  The status effective date for the “NI” code is the date of the Senior or 
Supervisory CE signature on the NRSD.  

12.  If there is a final decision to deny based on a PoC of less than 50% and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case will need to be reopened.  
In the exercise of the Director’s discretion of the reopening process, the Director is delegating 
limited authority to the four District Directors to sign Director’s Orders for reopening. This 
delegated authority is limited to reopenings based upon evidence that a Westinghouse Atomic 
Power Development Plant employee meets the criteria for placement into the SEC class as defined 
by this Bulletin.  This delegated authority extends to any case potentially affected by this SEC 
class.  However, if the District Director is unsure of whether the SEC is applicable to the case, the 
case should be referred to the National Office.  A sample Director’s Order is provided in 
Attachment 4.  The District Director is retaining sole signature authority for all other types of 
reopenings not otherwise delegated.  Once a Director’s Order is issued, the district office is 
responsible for issuing a new recommended decision. 

13.  For those cases reopened under the authority granted in this Bulletin, the District Director 
enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status effective 
date equal to the effective date of this Bulletin. For all reopenings per this Bulletin, upon 
completing the Director’s Order to reopen the claim, the District Director enters status code “MD” 
(Claim Reopened – File Returned to DO) into ECMS B to reflect that the case has been reopened 
and is in the district office’s jurisdiction.  (The “MZ” status code is not necessary).  The status 
effective date of the “MD” code is the date of the Director’s Order.  Please note that while the 
“MD” code was generally input by National Office staff, entry of this code has been delegated to 
the District Director, just as the authority to grant reopenings has been delegated in this specific 
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circumstance.

14. Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending Westinghouse 
Atomic Power Development Plant cases that have a recommended decision to deny.  All cases on 
the comprehensive list identified in action item 2 that are located at a FAB office must be reviewed 
for possible inclusion in the SEC class.  If the employee worked at Westinghouse Atomic Power 
Development Plant during the time period specified, has a specified cancer, and meets the 
250-work-day requirement, the FAB is to reverse the district office’s recommended decision to deny
and accept the case.  The CE or FAB staff member enters status code “F6” (FAB Reversed to 
Accept) with the appropriate reason code into ECMS B to reflect the FAB reversal with a status 
effective date equal to the date of the final decision to accept.  The CE or FAB staff member also 
enters status code “SE” in ECMS B with a status effective date equal to the date of the final 
decision to accept. 

For all claims where Westinghouse Atomic Power Development Plant, Pittsburgh, employment is 
claimed, regardless of whether the SEC criteria are met, the SEC site code must be entered under 
the “SEC/SEC Desc” field on the claim screen.  The SEC site code for Westinghouse Atomic Power
Development Plant in East Pittsburgh, Pennsylvania is 59.

If no action is required, FAB must follow the instructions specified in action item 16, below, to 
indicate that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the District Office.  If 
FAB determines that the case cannot be approved based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see action items 7, 8 and 10) the CE or FAB staff person must 
remand the case for district office action.  The CE or FAB staff person enters status code “F7” 
(FAB Remanded) with “OTH” (No DO Error – Other) as the reason code in ECMS B with a status 
effective date of the date of the remand. 

15.  The operational plan goal for completion of the action items in the Bulletin is as follows:  The 
initial screening is to be complete for 90% of all cases on the comprehensive list within 30 days of 
the Bulletin effective date.  Recommended decisions are to be issued 45 days after the initial 
screening for 60% of those cases that are identified via initial screening as likely to be included in 
the SEC class (ISL) and those for which development may be needed (ISD).  Recommended 
decisions are to be issued 60 days after the initial screening for 90% of those cases that are 
identified via initial screening as likely to be included in the SEC class (ISL) and those for which 
development may be needed (ISD).

16.  If, after review or further development, the CE or FAB staff person determines that a case on 
the list does not require any action,  the CE or FAB staff person must write a brief memo to the file 
indicating that the file was reviewed and noting the reason why no additional action is necessary, 
and why.  A case classified as not requiring any action is a case that does not meet the SEC criteria 
and there is no need to return it to NIOSH for partial dose reconstruction.

The CE must then code “NA” (No Action Necessary) and then select the appropriate reason code 
from the reason code drop down list.  The “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC and the “NA” code is restricted to ECMS B only because the SEC review 
list is derived from Part B data.  For Westinghouse Atomic Power Development Plant (Pittsburgh) 
cases that were reviewed under this Bulletin and require no additional action, the reason code that 
must be selected is “911” (Rvwd under Bulletin 09-11 Westinghouse Atomic Power 
Development Plant SEC) and be coded into ECMS B only.  The status effective date of the “NA” 
code is the date of the memo to the file stating review is complete and the CE has determined there 
is no further action necessary.  For those instances in which further development is necessary, the 
“NA-911” code is not entered initially.  The “NA-911” code is only entered when the CE 
determines after development that the case does not meet the SEC criteria or there is no need to 
return it to NIOSH for partial dose reconstruction.  For those cases on the DEEOIC list that were 



not withdrawn from NIOSH, the CE enters the “NA-911” code only after the CE determines that 
the case does not meet the SEC criteria.  These cases remain at NIOSH for completion of a partial 
dose reconstruction. 

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-911” code in addition to the closure code. The status effective date for the “NA” coding is the 
date of the memorandum to file. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Attachment 4

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, Resource Centers and District Office Mail & File Sections

09-12 Tyson Valley Powder Farm SEC Class

EEOICPA BULLETIN NO.09-12                       

Issue Date:  April 30, 2009

___________________________________________________________

Effective Date:   April 30, 2009

___________________________________________________________

Expiration Date:  April 30, 2010

___________________________________________________________

Subject: Tyson Valley Powder Farm SEC Class 

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers at Tyson Valley
Powder Farm near Eureka, Missouri to be added to the Special Exposure Cohort (SEC). 

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
determined that it qualified for evaluation under 42 C.F.R. § 83.13.  NIOSH submitted its findings 
to the petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On 
March 3, 2009, the Board submitted recommendations to the Secretary of Health and Human 
Services (HHS) to add to the SEC a class of employees who worked at Tyson Valley Powder Farm 
near Eureka, Missouri.

On March 31, 2009, the Secretary of HHS designated the following class for addition to the SEC in 
a report to Congress.  

All Atomic Weapons Employer (AWE) employees who worked at Tyson Valley Powder 
Farm near Eureka, Missouri, from February 13, 1946 through June 30, 1948, for a number
of work days aggregating at least 250 work days, occurring either solely under this 
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employment or in combination with work days within the parameters established for one 
or more other classes of employees in the Special Exposure Cohort.
A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  Although Congress had the authority to reject the recommendation within a 30-day 
time frame, Congress took no action.  Therefore, the SEC designation for this class became 
effective as of April 30, 2009, which was 30 days after the Secretary of HHS designated the class 
for addition to the SEC in the report to Congress. 

While a new SEC class has been added for employees of Tyson Valley Powder Farm, NIOSH has 
determined that it is possible to reconstruct occupational medical dose and a portion of external 
dose.  This means that for claims that do not satisfy the SEC membership criteria, a partial dose 
reconstruction is to be performed by NIOSH.  

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the March 31, 2009, letter to Congress from the 
Secretary of HHS in which Acting Secretary Charles E. Johnson makes the designation.

Purpose: To provide procedures for processing SEC claims for workers at Tyson Valley Powder 
Farm near Eureka, Missouri. 

Applicability: All staff. 

Actions

1.  This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted. 

2.  The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at Tyson Valley Powder Farm during the period of the SEC
class.  It includes pending cases, cases previously denied, and cases at NIOSH.  It also includes 
specified and non-specified cancer cases.  All cases on this comprehensive list must be reviewed by 
the district offices(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC 
class criteria are satisfied.  This comprehensive list will be provided to the appropriate district 
offices and FAB under separate cover. 

3.  The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion into the SEC class.  A screening worksheet 
is included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case record.  Based upon the initial 
screening, the cases on the list will be grouped into three categories:  those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  New claim 
status codes have been created in ECMS to reflect each of these categories:  ISL (Initial SEC 
Screening, Likely SEC) for those likely to be included in the SEC class; ISU (Initial SEC 
Screening, Unlikely SEC) for those unlikely to be included in the class; and ISD (Initial SEC 
Screening, Development Needed), those for which development may be needed in order to reach a 
determination on SEC class inclusion.  A reason code corresponding to the SEC class status 
screening code has also been created, in this instance, 912 (Reviewed under 09-12, Tyson Valley 
Powder Farm SEC).  Once the worksheet is completed, the claims examiner (CE) is to select the 
appropriate claim status code and associated reason code from the drop down lists in ECMS B 
only.  The status effective date for the ISL, ISU and ISD codes is to correspond with the completion
date of the screening worksheet. 

The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
acceptance and for purposes of meeting the FY 2009 operational plan goal.  Once screening and 
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prioritization is complete, claims adjudication proceeds in the usual manner.  No matter the 
outcome of the screening protocol, each case must be evaluated formally for SEC inclusion and the 
decision recorded in ECMS.  This screening step is only applicable to cases on the comprehensive 
list.  It is not applicable to new claims submitted after the list is generated.  These claims will be 
evaluated for inclusion in the SEC in the general course of processing.  

4.  For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, worksheet and related coding. 

5.  The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class and that his or her 
case is being returned to DOL for adjudication.  A copy of the NIOSH letter to affected Tyson 
Valley Powder Farm claimants is included as Attachment 3.  The CE must print out a hard copy of 
the NIOSH letter for inclusion in the case file.  

Once a case file is returned from NIOSH (including those cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
”NW” (NIOSH, Returned without a dose reconstruction) in ECMS B.  The status effective date for 
the code entry is April 30, 2009.  However, the CE does not enter the status code until the DEEOIC 
office actually receives the NIOSH-returned dose reconstruction record.  

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC and consequently are still at NIOSH for a dose reconstruction.  These cases 
must also be evaluated for inclusion in the SEC class in accordance with the procedures in this 
Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE), 
notifies the appropriate point of contact at NIOSH via e-mail to return dose reconstruction analysis 
records.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents
the date it was sent) for inclusion in the case file.  The CE is to enter the “NW” code with a status 
effective date of April 30, 2009.  In addition, the CE must write a letter to the claimant to advise 
that the case file has been withdrawn from NIOSH for evaluation under the SEC provision. 

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action #16.

6.  For any cases identified as having a potential for compensability based on the new SEC class, 
the responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.  Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the Federal (EEOICPA) Procedure Manual (PM) Chapter 2-600.5.  If the employee has a 
specified cancer, proceed to Action #8.  If the employee does not have a specified cancer, proceed to
Action #10. 

8.  If the employee has a specified cancer, the CE must determine if the worker was employed for at
least 250 work days at Tyson Valley Powder Farm near Eureka, Missouri between February 13, 
1946 and June 30, 1948.  The CE may refer to EEOICPA Bulletin No. 02-09 for guidance on 
calculating 250 work days.   

The Tyson Valley Powder Farm (aka Tyson Valley Powder Storage Farm) facility was located on 
2,621 acres of undeveloped land approximately 25 miles southwest of St. Louis, Missouri and 3 
miles northeast of Eureka, Missouri.  

NIOSH has documentation indicating buildings in which radioactive materials were known to have 
been used and/or stored, but has no documentation to confirm that all radioactive materials were 
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restricted to such areas or that contamination was adequately controlled.  As a result, NIOSH 
assumes that the potential for exposure to radioactive materials existed in all Tyson Valley Powder 
Farm buildings and areas.  Additionally, NIOSH is unable to define potential radiation exposure 
conditions based on worker job descriptions, job titles and/or job assignments.  

Therefore, based on the SEC designation, any probative evidence that the employee was employed 
at Tyson Valley Powder Farm for at least 250 work days during the SEC period is sufficient to 
include him or her in the SEC class.

If the employee does not have 250 work days at Tyson Valley Powder Farm, the CE should review 
the file to determine if additional days in the SEC can be found by combining days from 
employment that meets the criteria for other classes in the SEC and aggregating them together to 
meet the 250-work-day requirement. If, after such review, the employee still does not meet the 
employment criteria for inclusion in the SEC, proceed to Action #10. 

9.  Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with an effective date equal to the date of the recommended decision to approve.

For all claims where Tyson Valley Powder Farm employment is claimed, regardless of whether the 
SEC criteria are met, the SEC site code must be entered under the “SEC/SEC Desc” field on the 
claim screen.  The SEC site code for Tyson Valley Powder Farm is 60.

10.  As discussed earlier, although HHS determined that it is not feasible for NIOSH to perform 
complete dose reconstructions for this class of employees, NIOSH has indicated that partial dose 
reconstructions are possible.  Accordingly, for cases that had not been submitted to NIOSH and do 
not meet the criteria of the SEC class, the CE must refer these cases to NIOSH with a NIOSH 
Referral Summary Document (NRSD) to perform dose reconstructions.  The CE enters status code 
“NI” (Sent to NIOSH) in ECMS B.  The status effective date is the date of the Senior or 
Supervisory CE signature on the NRSD. 

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCE, notifies the appropriate point of contact at NIOSH via e-mail to proceed with the dose 
reconstruction.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE enters status code “NI” (Sent 
to NIOSH) into the ECMS B, effective the date of the e-mail requesting NIOSH to proceed with 
dose reconstruction.  The e-mail should include a brief statement of why the case should proceed 
with dose reconstruction, e.g., non-specified cancer, insufficient latency period or does not meet the
250-work-day requirement.  In addition, the CE is to notify the claimant by letter that the case is 
returned to NIOSH for dose reconstruction and the reason(s) it does not qualify for the SEC class.  
The CE is to send a copy of this letter to NIOSH.

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the “PD” (Partial Dose Reconstruction) reason code.  The status effective 
date is the date the dose reconstruction is date-stamped into the District Office.  The CE should not 
delete the “NW” (NIOSH, returned without a dose reconstruction) or “NI” (Sent to NIOSH) code 
already present in ECMS.

11.  If the claim meets the SEC employment criteria and includes both a specified cancer and a 
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction that resulted in a probability of causation of 50% or greater, 



and any secondary cancers that are metastases of a compensable cancer.  In these instances, the CE 
drafts a recommended decision to accept the claim for the specified cancer (provided all criteria are 
met) and any cancers for which there is a POC of 50% or greater.  The CE enters status code “SE” 
(Confirmed as SEC claim) into ECMS B.  The status effective date for the “SE” code is the date of 
the recommended decision to accept the specified cancer.

Then, if necessary, the CE concurrently prepares a NRSD to NIOSH for a dose reconstruction for 
any non-specified cancer(s) to determine eligibility for medical benefits.  The CE enters status code 
“NI” into ECMS B.  The status effective date for the “NI” code is the date of the Senior or 
Supervisory CE signature on the NRSD.  

12.  If there is a final decision to deny based on a PoC of less than 50% and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case will need to be reopened.  
In the exercise of the Director’s discretion of the reopening process, the Director is delegating 
limited authority to the four District Directors to sign Director’s Orders for reopening. This 
delegated authority is limited to reopenings based upon evidence that a Tyson Valley Powder Farm 
employee meets the criteria for placement into the Tyson Valley Powder Farm SEC class as defined 
by this Bulletin.  This delegated authority extends to any case potentially affected by this SEC 
class.  However, if the District Director is unsure of whether the SEC is applicable to the case, the 
case should be referred to the National Office.  A sample Director’s Order is provided in 
Attachment 4.  The District Director is retaining sole signature authority for all other types of 
reopenings not otherwise delegated.  Once a Director’s Order is issued, the district office is 
responsible for issuing a new recommended decision. 

13.  For those cases reopened under the authority granted in this Bulletin, the District Director 
enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status effective 
date equal to the effective date of this Bulletin.  If the District Director is also reopening Part E, the 
“MN” code is also entered into EMCS E.  For all reopenings per this Bulletin, upon completing the 
Director’s Order to reopen the claim, the District Director enters status code “MD” (Claim 
Reopened – File Returned to DO) into ECMS B to reflect that the case has been reopened and is in 
the district office’s jurisdiction.  (The “MZ” status code is not necessary).  The status effective date 
of the “MD” code is the date of the Director’s Order.  Please note that while the “MD” code was 
generally input by National Office staff, entry of this code has been delegated to the District 
Director, just as the authority to grant reopenings has been delegated in this specific circumstance.

14. Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending Tyson Valley 
Powder Farm cases that have a recommended decision to deny.  All cases on the comprehensive list 
identified in action item 2 that are located at a FAB office must be reviewed for possible inclusion 
in the SEC class.  If the employee worked at  Tyson Valley Powder Farm during the time period 
specified, has a specified cancer, and meets the 250-work-day requirement, the FAB is to reverse 
the district office’s recommended decision to deny and accept the case.  The CE or FAB staff 
member enters status code “F6” (FAB Reversed to Accept) with the appropriate reason code into 
ECMS B to reflect the FAB reversal with a status effective date equal to the date of the final 
decision to accept.  The CE or FAB staff member also enters status code “SE” in ECMS B with a 
status effective date equal to the date of the final decision to accept.  

For all claims where Tyson Valley Powder Farm employment is claimed, regardless of whether the 
SEC criteria are met, the SEC site code must be entered under the “SEC/SEC Desc” field on the 
claim screen.  The SEC site code for Tyson Valley Powder Farm is “60”.

If no action is required, FAB must follow the instructions specified in action item 16, below, to 
indicate that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the District Office.  If 
FAB determines that the case cannot be approved based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see action items 7, 8 and 10) the CE or FAB staff person must 
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remand the case for district office action.  The CE or FAB staff person enters status code “F7” 
(FAB Remanded) with “OTH” (No DO Error – Other) as the reason code in ECMS B, with a status
effective date of the date of the remand. 

15.  The operational plan goal for completion of the action items in the Bulletin is as follows:  The 
initial screening is to be complete for 90% of all cases on the comprehensive list within 30 days of 
the Bulletin effective date.  Recommended decisions are to be issued 45 days after the initial 
screening for 60% of those cases that are identified via initial screening as likely to be included in 
the SEC class (ISL) and those for which development may be needed (ISD).  Recommended 
decisions are to be issued 60 days after the initial screening for 90% of those cases that are 
identified via initial screening as likely to be included in the SEC class (ISL) and those for which 
development may be needed (ISD).

16.  If, after review or further development, the CE or FAB staff person determines that a case on 
the list does not require any action,  the CE or FAB staff person must write a brief memo to the file 
indicating that the file was reviewed and noting the reason why no additional action is necessary, 
and why.  A case classified as not requiring any action is a case that does not meet the SEC criteria 
and there is no need to return it to NIOSH for partial dose reconstruction.

The CE must then code “NA” (No Action Necessary) and then select the appropriate reason code 
from the reason code drop down list.  The “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC and the “NA” code is restricted to ECMS B only because the SEC review 
list is derived from Part B data.  For Tyson Valley Powder Farm cases that were reviewed under this
Bulletin and require no additional action, the reason code that must be selected is “912” (Rvwd 
under 09-12, Tyson Valley Powder Farm SEC) and be coded into ECMS B only.  The status 
effective date of the “NA” code is the date of the memo to the file stating review is complete and 
the CE has determined there is no further action necessary.  For those instances in which further 
development is necessary, the “NA-912” code is not entered initially.  The “NA-912” code is only 
entered when the CE determines after development that the case does not meet the SEC criteria or 
there is no need to return it to NIOSH for partial dose reconstruction.  For those cases on the 
DEEOIC list that were not withdrawn from NIOSH, the CE enters the “NA-912” code only after 
the CE determines that the case does not meet the SEC criteria.  These cases remain at NIOSH for 
completion of a partial dose reconstruction. 

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-912” code in addition to the closure code. The status effective date for the “NA” coding is the 
date of the memorandum to file. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees 
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EEOICPA BULLETIN NO.09-13

Issue Date:     April 30, 2009

___________________________________________________________

Effective Date:  April 30, 2009

___________________________________________________________

Expiration Date: April 30, 2010

___________________________________________________________

Subject:   Hood Building SEC Class

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the Hood 
Building in Cambridge, Massachusetts to be added to the Special Exposure Cohort (SEC).

The decision to initiate this petition occurred after the National Institute for Occupational Safety 
and Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.14.  
NIOSH submitted its findings to the petitioners and the Advisory Board on Radiation and Worker 
Health (“the Board”).  On March 3, 2009, the Board submitted recommendations to the Secretary of
Health and Human Services (HHS) to add to the SEC a class of employees who worked in the Hood
Building in Cambridge, Massachusetts.

On March 31, 2009, the Secretary of HHS designated the following class for addition to the SEC in 
a report to Congress.

All employees of the DOE, its predecessor agencies, and their contractors and subcontractors who 
worked in the Hood Building in Cambridge, MA, from May 9, 1946 through December 31, 1963, 
for a number of work days aggregating at least 250 work days, occurring either solely under this 
employment or in combination with work days within the parameters established for one or more 
other classes of employees included in the SEC.

A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  Although Congress had the authority to reject the recommendation within a 30-day 
time frame, Congress took no action.  Therefore, the SEC designation for this class became 
effective as of April 30, 2009, which was 30 days after the Secretary of HHS designated the class 
for addition to the SEC in the report to Congress.  

While a new SEC class has been added for employees at the Hood Building, NIOSH has 
determined that it can reconstruct internal doses received from potential exposure to natural 
uranium metal and medical dose for Hood Building workers.  NIOSH also intends to use any 
available internal and external monitoring data that may be available for an individual claim (and 
can be interpreted using existing NIOSH dose reconstruction processes or procedures).  This means 
that for claims that do not satisfy the SEC membership criteria, a partial dose reconstruction is to be
performed by NIOSH.   

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the March 31, 2009 letter to Congress from the 
Secretary of HHS in which Acting Secretary Johnson makes the designation.

Purpose: To provide procedures for processing SEC claims for workers at the Hood Building in 
Cambridge, Massachusetts.

Applicability: All staff.
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Actions:

1.  This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted.

2.  The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at the Hood Building during the period of the SEC class. It 
includes pending cases, cases previously denied, and cases at NIOSH.  It also includes specified and
non-specified cancer cases.  All cases on this comprehensive list must be reviewed by the district 
office(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC class criteria 
are satisfied.  This comprehensive list will be provided to the appropriate district offices and FAB 
under separate cover.

3.  The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion into the SEC class.  A screening worksheet 
is included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case file.  Based upon the initial 
screening, the cases on the list will be grouped into three categories: those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  Claim status
codes have been created in ECMS to reflect each of these categories: ISL (Initial SEC Screening, 
Likely SEC) for those likely to be included in the SEC class; ISU (Initial SEC Screening, Unlikely 
SEC) for those unlikely to be included in the class; and ISD (Initial SEC Screening, Development 
Needed), for which development may be needed in order to reach a determination on SEC class 
inclusion.  A reason code corresponding to the SEC class status screening code has also been 
created, in this instance, 913 (Rvwd under 09-13, Hood Building SEC).  Once the worksheet is 
completed, the CE is to select the appropriate claim status code and associated reason code from the
drop down lists in ECMS B only.  The status effective date for the ISL, ISU and ISD codes is to 
correspond with the completion date of the screening worksheet.    

The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
acceptance and for purposes of meeting the FY 2009 operational plan goal.  Once screening and 
prioritization is complete, claims adjudication proceeds in the usual manner.  No matter the 
outcome of the screening protocol, each case must be evaluated formally for SEC inclusion and the 
decision recorded in ECMS.  The initial screening step is only applicable to cases on the 
comprehensive list.  It is not applicable to new claims submitted after the list is generated.  These 
claims will be evaluated for inclusion in the SEC in the general course of processing.

4.  For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, complete the worksheet and enter related coding.

5.  The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class, and that his or her
case is being returned to DOL for adjudication.  A copy of the NIOSH letter to affected Hood 
Building claimants is included as Attachment 3.  The claims examiner (CE) must print out a hard 
copy of the NIOSH letter for inclusion in the case file.

Once a case file is returned from NIOSH (including cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the “NW” code entry is April 30, 2009.  However, the CE does not enter the status code until the 
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DEEOIC office actually receives the NIOSH-returned dose reconstruction record.  The standard 
procedure for NIOSH coding in ECMS E is to code all additional NIOSH actions only if the “NI” 
(Sent to NIOSH) status code has been entered.  Therefore, the CE enters the “NW” code into 
ECMS E with the status effective date of April 30, 2009, only if “NI” has already been entered in 
ECMS E.  

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC, and consequently are still at NIOSH for a dose reconstruction.  These cases 
must also be evaluated for inclusion in the SEC class in accordance with the procedures in this 
Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE), 
notifies the appropriate point of contact at NIOSH via e mail to return the dose reconstruction 
analysis records.  The SrCE then prints a copy of the “sent” e mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE is to enter the status code 
“NW” with a status effective date of April 30, 2009.  In addition, the CE must write a letter to the 
claimant advising that the case file has been withdrawn from NIOSH for evaluation under the SEC 
provision.

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action #16.

6. For any cases identified as having a potential for compensability based on the new SEC class, the
responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.  Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the EEOICPA Procedure Manual Chapter 2-600.5.  If the employee has a specified cancer, 
proceed to Action #8.  If the employee does not have a specified cancer, proceed to Action #10.

8.  If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 workdays in the Hood Building in Cambridge, Massachusetts between May 9, 1946 and 
December 31, 1963.  The CE may refer to EEOICPA Bulletin No. 02-09 for guidance on calculating
250 workdays. 

The Hood Building, which was located at 155 Massachusetts Avenue, Cambridge, Massachusetts, 
was purchased by the Manhattan Engineer District (MED) in 1946, and subsequently owned by the 
Atomic Energy Commission (AEC).  Under contract with the MED, the initial work performed in 
the Hood Building was carried out by employees of the Massachusetts Institute of Technology 
(MIT).  On July 1, 1954, MIT and AEC privatized all work done at the Hood Building, and the 
contract was given to Nuclear Metals, Inc. (NMI) to continue the on-going activities.  The MIT 
employees at the Hood Building became employees of NMI on that date.  NMI continued the work 
in the Hood Building until it vacated the building on October 29, 1958.  The General Services 
Administration then deeded the Hood Building to MIT by early 1963, for the purpose of 
demolishing the building and constructing an educational facility. 

The comprehensive list of cases includes all employees of MIT and NMI with employment verified 
between May 9, 1946 and December 31, 1963, since it was employees of MIT and NMI who 
performed the operations in the Hood Building.  In those cases in which an employee has confirmed
employment with MIT during this timeframe, the CE is to review the file, and if there is any 
indication that the employee performed work in the Hood Building, it can be assumed that all the 
employee’s MIT employment occurring prior to July 1, 1954, took place in the Hood Building.  In 
those cases in which an employee has NMI employment prior to October 29, 1958, the CE should 
credit that entire work period to the Hood Building.   

Because NIOSH has no information to confirm when during the period between May 9, 1946 and 
December 31, 1963, actual radiological operations occurred in the Hood Building, it assumes that 
DOE operations in the Hood Building began on May 9, 1946 and continued through December 31, 
1963 (the year the Hood Building was released to its new owner).  
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Additionally, NIOSH is unable to define potential radiation exposure conditions based on worker 
job descriptions, job titles and/or job assignments.  Therefore, based on the SEC designation, any 
probative evidence that the employee was employed in the Hood Building for at least 250 workdays
during the SEC period is sufficient to include him or her in the SEC class. 

If the employee does not have 250 workdays in the Hood Building, the CE should review the file to 
determine if additional days in the SEC can be found by combining days from employment meeting
the criteria for other classes in the SEC and aggregating them together to meet the 250-workday 
requirement. 

9.  Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the status effective date of the recommended decision 
to approve.  If the case is a B/E case, and the basis for the Part E acceptance is the Part B SEC 
acceptance, the “SE” code must also be entered into ECMS E with a status effective date of the 
recommended decision to approve under Part E.

For all claims where Hood Building employment is claimed, regardless of whether the SEC criteria 
are met, the SEC site code must be entered under the “SEC/SEC Desc” field on the claim screen.  
The SEC site code for the Hood Building in Cambridge, Massachusetts is 0061.

10.  As discussed earlier, although HHS determined that it is not feasible for NIOSH to perform 
complete dose reconstructions for this class of employees, NIOSH has indicated that partial dose 
reconstructions are possible.  Accordingly, for cases that have not been submitted to NIOSH and do 
not meet the criteria of the SEC class, the CE must refer these cases to NIOSH with a NIOSH 
Referral Summary Document (NRSD) to perform dose reconstructions.  The CE enters status code 
“NI” in ECMS B.  The status effective date is the date of the Senior or Supervisory CE signature on
the NRSD. If the case is a B/E case, the “NI” code is not entered into ECMS E until toxic exposure 
development is complete.

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCE, notifies the appropriate point of contact at NIOSH via e-mail to proceed with the dose 
reconstruction.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE enters status code “NI” into 
ECMS B, with a status effective date equal to the date of the e-mail requesting NIOSH to proceed 
with dose reconstruction.  The e mail should include a brief statement of why the case should 
proceed with dose reconstruction; e.g., non-specified cancer, insufficient latency period or does not 
meet the 250 workday requirement.  In addition, the CE is to notify the claimant by letter that the 
case is returned to NIOSH for a dose reconstruction and the reason(s) it does not qualify for the 
SEC class.  The CE is to send a copy of this letter to NIOSH.  If the case is a B/E case, and toxic 
exposure development was completed with a memorandum to the file (with a prior “NI”/”NW” 
code), the CE enters status code “NI” into ECMS E with the status effective date of the e-mail 
requesting NIOSH to proceed with dose reconstruction.  

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the reason code of “PD” (Partial Dose Reconstruction).  The status effective
date is the date the dose reconstruction report is date-stamped into the district office.  The CE 
should not delete the “NW” or “NI” codes already present in ECMS.  If the CE had previously 
entered “NI” in ECMS E, the CE also enters codes “NR” and “PD” in ECMS E.  If the case is a 
B/E case, the CE enters the Probability of Causation (PoC) into ECMS B and ECMS E (regardless 



of whether the “NI” code had previously been entered).

11.  If the claim meets the SEC employment criteria and includes both a specified cancer and a 
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction resulting in a probability of causation (PoC) of 50% or 
greater, and any secondary cancers that are metastases of a compensable cancer.  In these instances, 
the CE drafts a recommended decision to accept the claim for the specified cancer (provided all 
criteria are met) and any cancers for which there is a POC of 50% or greater.  The CE enters status 
code “SE” into ECMS B.  The status effective date for the “SE” code is the date of the 
recommended decision to accept the specified cancer.  If the case is a B/E case, and the basis for the
Part E acceptance is the Part B SEC acceptance, the “SE” code must also be entered into ECMS E 
with a status effective date of the recommended decision to approve under Part E.

Then, if necessary, the CE concurrently prepares a NRSD to NIOSH for a dose reconstruction for 
any non-specified cancer(s) to determine eligibility for medical benefits.  The CE enters status code 
“NI” into ECMS B.  The status effective date for the “NI” code is the date of the Senior or 
Supervisory CE signature on the NRSD. If the case is a B/E case, the CE enters status code “NI” in 
ECMS E only after the toxic exposure development is complete and the CE cannot accept 
causation.  In that case the CE creates a memorandum to file stating that toxic exposure 
development is complete, and enters status code “NI” in ECMS E with the date of the 
memorandum as the status code effective date.

12.  If a claim has a final decision to deny based on a PoC of less than 50% and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case will need to be reopened.
 In the exercise of the DEEOIC Director’s discretion of the reopening process, the Director is 
delegating limited authority to the four District Directors to sign Director’s Orders for reopening of 
these cases.  This delegated authority is limited to reopenings based upon evidence that a Hood 
Building employee meets the criteria for placement into the Hood Building SEC class as defined by
this Bulletin.  This delegated authority extends to any case potentially affected by this SEC class.  
However, if the District Director is unsure of whether the SEC is applicable to the case, the case 
should be referred to the National Office.  A sample Director’s Order is provided in Attachment 4.  
The DEEOIC Director is retaining sole signature authority for all other types of reopenings not 
otherwise delegated.  Once a Director’s Order is issued, the district office is responsible for issuing 
a new recommended decision.

13.  For those cases reopened under the authority granted in this Bulletin, the District Director 
enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status effective 
date equal to the effective date of this Bulletin.  If the District Director is also reopening Part E, the 
“MN” code is also entered into EMCS E.  For all reopenings per this Bulletin, upon completing the 
Director’s Order to reopen the claim, the District Director enters status code “MD” (Claim 
Reopened – File Returned to DO) into ECMS B/E (as appropriate) to reflect that the case has been 
reopened and is in the district office’s jurisdiction.  (The “MZ” status code is not necessary).  The 
status effective date of the “MD” code is the date of the Director’s Order.  Please note that while the
“MD” code was generally input by National Office staff, entry of this code has been delegated to 
the District Director, just as the authority to grant reopenings has been delegated in this specific 
circumstance.

14.  Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending Hood Building 
cases that have a recommended decision to deny.  All cases on the comprehensive list identified in 
action item 2 that are located at a FAB office must be reviewed for possible inclusion in the SEC 
class.  If the employee worked in the Hood Building during the time period specified, has a 
specified cancer, and meets the 250-workday requirement, the FAB is to reverse the district office’s 
recommended decision to deny, and accept the case.  The CE or FAB staff member enters status 
code “F6” (FAB Reversed to Accept) with the appropriate reason code into ECMS B/E (as 
appropriate) to reflect the FAB reversal with a status effective date equal to the date of the final 
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decision to accept.  The CE or FAB staff member also enters status code “SE” in ECMS B/E (as 
appropriate) with a status effective date equal to the date of the final decision to accept.  

For all claims where Hood Building employment is claimed, regardless of whether the SEC criteria 
are met, the SEC site code must be entered under the “SEC/SEC Desc” field on the claim screen.  
The SEC site code for the Hood Building is 0061.

If no action is required, FAB must follow the instructions specified in action item 16, below, to 
indicate that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the district office.  If 
FAB determines that the case cannot be accepted based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see action items 7, 8 and 10), the CE or FAB staff member 
must remand the case for district office action.  The CE or FAB staff member enters status code 
“F7” (FAB Remanded) with “OTH” (No DO Error – Other) as the reason code in ECMS B/E (as 
appropriate), with a status effective date equal to the date of the remand.

15.  The operational plan goal for completion of the action items in the Bulletin is as follows:  The 
initial screening is to be completed for 90% of all cases on the comprehensive list within 30 days of 
the Bulletin effective date.  Within 45 days after the initial screening, recommended decisions are to
be issued for 60% of those cases that are identified, via the initial screening, as likely to be included
in the SEC class (ISL), and those cases for which development may be needed (ISD).  Within 60 
days after the initial screening, recommended decisions are to be issued for 90% of those cases that 
are identified, via initial screening, as likely to be included in the SEC class (ISL), and those cases 
for which development may be needed (ISD).

16.  If, after review or further development, the CE or FAB staff member determines that a case on 
the list does not require any action, the CE or FAB staff member must write a brief memo to the file
indicating that the file was reviewed and note the reason why no additional action is necessary.  A 
case classified as not requiring any action is a case that does not meet the SEC criteria, and there is 
no need to return it to NIOSH for partial dose reconstruction.

The CE must then code “NA” (No Action Necessary) and select the appropriate reason code from 
the reason code drop down list.  Since the “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC, the “NA” code is restricted to ECMS B.  This is because the SEC review 
list is derived from Part B data.  For Hood Building cases that were reviewed under this Bulletin 
and require no additional action, the reason code that must be selected is 913 (Rvwd under 09-13, 
Hood Building SEC) and be coded into ECMS B only, even if the case is a B/E case.  The status 
effective date of the “NA” code is the date of the memo to the file stating the review is complete, 
and the CE has determined there is no further action necessary.  For those instances in which further
development is necessary, the “NA-913” code is not entered initially.  The “NA-913” code is only 
entered when the CE determines after development that the case does not meet the SEC criteria or 
there is no need to return it to NIOSH for partial dose reconstruction.  For those cases on the 
DEEOIC list that were not withdrawn from NIOSH, the CE enters the “NA-913” code only after 
the CE determines that the case does not meet the SEC criteria.  These cases remain at NIOSH for 
completion of a partial dose reconstruction.

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-913” code in addition to the closure code.  The status effective date for the “NA” coding is the
date of the memorandum to file.

Disposition:  Retain until incorporated in the EEOICPA Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees 

Occupational Illness Compensation
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Attachment 4

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, Resource Centers and District Office Mail & File Sections.

09-14 Area IV of the Santa Susana Field Laboratory SEC Class

EEOICPA BULLETIN NO.09-14

Issue Date:     July 29, 2009

___________________________________________________________

Effective Date:  July 18, 2009

___________________________________________________________

Expiration Date: July 29, 2010

___________________________________________________________

Subject:   Area IV of the Santa Susana Field Laboratory SEC Class

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from Area IV 
of the Santa Susana Field Laboratory (SSFL) in Ventura County, California to be added to the 
Special Exposure Cohort (SEC).

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
determined that it qualified for evaluation under 42 C.F.R. § 83.13.  NIOSH submitted its findings 
to the petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On 
May 19, 2009, the Board submitted recommendations to the Secretary of Health and Human 
Services (HHS) to add to the SEC a class of employees who worked at Area IV of the SSFL in 
Ventura County, California.

On June 18, 2009, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress.

All employees of the Department of Energy (DOE), its predecessor agencies, and 
DOE contractors and subcontractors who worked in any area of Area IV of the Santa
Susana Field Laboratory for a number of work days aggregating at least 250 work 
days from January 1, 1955 through December 31, 1958, or in combination with work
days within the parameters established for one or more other classes of employees in
the SEC.
A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  Although Congress had the authority to reject the recommendation within a 30-day 
time frame, Congress took no action.  Therefore, the SEC designation for this class became 
effective as of July 18, 2009, which was 30 days after the Secretary of HHS designated the class for
addition to the SEC in the report to Congress.  

NIOSH has established that it can provide a partial estimate of dose for the pre-1959 workers for 
non-specified cancer cases or for less than 250-workday cases in the SEC time period using the 
available monitoring data after 1958 (back-extrapolating the potential intake/dose), or ambient 
environmental dose.  This means that for claims that do not satisfy the SEC membership criteria, a 
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partial dose reconstruction is to be performed by NIOSH.   

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the June 18, 2009 letter to Congress from the 
Secretary of HHS in which Secretary Sebelius makes the designation.

Purpose: To provide procedures for processing SEC claims for workers at Area IV of the SSFL in 
Ventura County, California.

Applicability: All staff.

Actions:

1.  This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted.

2.  The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at Area IV of the SSFL during the period of the SEC class.
 It includes pending cases, cases previously denied, and cases at NIOSH.  It also includes specified 
and non-specified cancer cases.  All cases on this comprehensive list must be reviewed by the 
district office(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC class 
criteria are satisfied.  This comprehensive list will be provided to the appropriate district offices and
FAB under separate cover.

3.  The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion into the SEC.  A screening worksheet is 
included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case file.  Based upon the initial 
screening, the cases on the list will be grouped into three categories: those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  Claim status
codes have been created in ECMS to reflect each of these categories: ISL (Initial SEC Screening, 
Likely SEC) for those likely to be included in the SEC class; ISU (Initial SEC Screening, Unlikely 
SEC) for those unlikely to be included in the class; and ISD (Initial SEC Screening, Development 
Needed) for which development may be needed in order to reach a determination on SEC class 
inclusion.  A reason code corresponding to the SEC class status screening code has also been 
created, in this instance, 914 (Reviewed under 09-14, Area IV of the SSFL SEC).  Once the 
worksheet is completed, the claims examiner (CE) is to select the appropriate claim status code and 
associated reason code from the drop down lists in ECMS B only.  The status effective date for the 
ISL, ISU and ISD codes is to correspond with the completion date of the screening worksheet.    

The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
acceptance.  Once screening and prioritization is complete, claims adjudication proceeds in the 
usual manner.  No matter the outcome of the screening protocol, each case must be evaluated 
formally for SEC inclusion and the decision recorded in ECMS.  The initial screening step is only 
applicable to cases on the comprehensive list.  It is not applicable to new claims submitted after the 
list is generated.  These claims will be evaluated for inclusion in the SEC in the general course of 
processing.

4.  For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
screening, complete the worksheet and enter related coding.

5.  The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
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information.  Also included on the CD in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class, and that his or her
case is being returned to DOL for adjudication.  A copy of the NIOSH letter to affected Area IV 
claimants is included as Attachment 3.  The CE must print out a hard copy of the NIOSH letter for 
inclusion in the case file.

Once a case file is returned from NIOSH (including cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the “NW” code entry is July 18, 2009.  However, the CE does not enter the status code until the 
DEEOIC office actually receives the NIOSH-returned dose reconstruction record.  The standard 
procedure for NIOSH coding in ECMS E is to code all additional NIOSH actions only if the “NI” 
(Sent to NIOSH) status code has been entered.  Therefore, the CE enters the “NW” code into 
ECMS E with the status effective date of July 18, 2009, only if “NI” has already been entered in 
ECMS E.  

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC, and consequently are still at NIOSH for a dose reconstruction.  These cases 
must also be evaluated for inclusion in the SEC class in accordance with the procedures in this 
Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE), 
notifies the appropriate point of contact at NIOSH via e mail to return the dose reconstruction 
analysis records.  The SrCE then prints a copy of the “sent” e mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE is to enter the status code 
“NW” with a status effective date of July 18, 2009.  In addition, the CE must write a letter to the 
claimant advising that the case file has been withdrawn from NIOSH for evaluation under the SEC 
provision.

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action #16.

6. For any cases identified as having a potential for compensability based on the new SEC class, the
responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.  Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the EEOICPA Procedure Manual Chapter 2-600.5.  If the employee has a specified cancer, 
proceed to Action #8.  If the employee does not have a specified cancer, proceed to Action #10.

8.  If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 workdays at Area IV between January 1, 1955 and December 31, 1958.  If the employee 
does not have 250 workdays at Area IV, the CE should review the file to determine if additional 
days in the SEC can be found by combining days from employment meeting the criteria for other 
classes in the SEC and aggregating them together to meet the 250-workday requirement. 

The SSFL is located in Ventura County, California. Based on ownership and operations, the SSFL is
divided into four administrative and operational areas.  DOE operations were conducted in the 
westernmost area of the SSFL known as Area IV.  The Energy Technology Engineering Center 
(ETEC) is located entirely within Area IV, and is a name more commonly associated with this 
facility.

During the period of the SEC class, North American Aviation (NAA) was the contractor for Area 
IV, and the divisional affiliation most commonly associated with Area IV employment is Atomics 
International (AI).  Employees of another division of NAA, namely Rocketdyne, were also 
potentially present at Area IV.

NAA and its division AI employed workers at numerous locations in addition to Area IV.  Some of 
these sites are covered under EEOICPA, but are not part of this SEC class.  Therefore, the CE will 
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need to carefully evaluate the employment documentation in the file to ensure 250 days of covered 
employment at Area IV during the class period.  

There are employees who would have “clocked in” at a SSFL location other than Area IV, but who 
would have had reason to enter Area IV from time to time as part of their duties.  In these instances,
the CE needs to use any reasonable evidence, such as monitoring records, division and department 
affiliation records, affidavits, etc. to establish that such an employee would have spent a total of 250
workdays within the boundaries of Area IV during the period of the SEC class (or in combination 
with workdays within the parameters established for one or more other classes of employees in the 
SEC).  If the CE determines that the evidence is sufficient to place the employee in the SEC, then 
proceed to Action #9.  In cases where specific and contradictory information exists to exclude these 
employees from the SEC class, the CE must undertake non-SEC development of the claim. 

9.  Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.

If it is determined that the case does qualify for the SEC class, the CE, through the SrCE, notifies 
the appropriate point of contact at NIOSH via e-mail, so that NIOSH can close out their file.  The 
SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents the date it 
was sent) for inclusion in the case file.

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the status effective date of the recommended decision 
to approve.  If the case is a B/E case, and the basis for the Part E acceptance is the Part B SEC 
acceptance, the “SE” code must also be entered into ECMS E with a status effective date of the 
recommended decision to approve under Part E.

For all claims where Area IV employment is claimed, regardless of whether the SEC criteria are 
met, the SEC site code must be entered under the “SEC/SEC Desc” field on the claim screen.  The 
SEC site code for Area IV of the SSFL in Ventura County, California is 0011.

10.  As discussed earlier, although HHS determined that it is not feasible for NIOSH to perform 
complete dose reconstructions for this class of employees, NIOSH has indicated that partial dose 
reconstructions are possible.  Accordingly, for cases that have not been submitted to NIOSH and do 
not meet the criteria of the SEC class, the CE must refer these cases to NIOSH with a NIOSH 
Referral Summary Document (NRSD) to perform dose reconstructions.  The CE enters status code 
“NI” in ECMS B.  The status effective date is the date of the Senior or Supervisory CE signature on
the NRSD. If the case is a B/E case, the “NI” code is not entered into ECMS E until toxic exposure 
development is complete.

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCE, notifies the appropriate point of contact at NIOSH via e-mail to proceed with the dose 
reconstruction.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE enters status code “NI” into 
ECMS B, with a status effective date equal to the date of the e-mail requesting NIOSH to proceed 
with dose reconstruction.  The e mail should include a brief statement of why the case should 
proceed with dose reconstruction; e.g., non-specified cancer, insufficient latency period or does not 
meet the 250 workday requirement.  In addition, the CE is to notify the claimant by letter that the 
case is returned to NIOSH for a dose reconstruction and the reason(s) it does not qualify for the 
SEC class.  The CE is to send a copy of this letter to NIOSH.  If the case is a B/E case, and toxic 
exposure development was completed with a memorandum to the file (with a prior “NI”/”NW” 
code), the CE enters status code “NI” into ECMS E with the status effective date of the e-mail 
requesting NIOSH to proceed with dose reconstruction.  



Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the reason code of “PD” (Partial Dose Reconstruction).  The status effective
date is the date the dose reconstruction report is date-stamped into the district office.  The CE 
should not delete the “NW” or “NI” codes already present in ECMS.  If the CE had previously 
entered “NI” in ECMS E, the CE also enters codes “NR” and “PD” in ECMS E.  If the case is a 
B/E case, the CE enters the Probability of Causation (PoC) into ECMS B and ECMS E (regardless 
of whether the “NI” code had previously been entered).

11.  If the claim meets the SEC employment criteria and includes both a specified cancer and a 
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction resulting in a probability of causation (PoC) of 50% or 
greater, and any secondary cancers that are metastases of a compensable cancer.  In these instances, 
the CE drafts a recommended decision to accept the claim for the specified cancer (provided all 
criteria are met) and any cancers for which there is a POC of 50% or greater.  The CE enters status 
code “SE” into ECMS B.  The status effective date for the “SE” code is the date of the 
recommended decision to accept the specified cancer.  If the case is a B/E case, and the basis for the
Part E acceptance is the Part B SEC acceptance, the “SE” code must also be entered into ECMS E 
with a status effective date of the recommended decision to approve under Part E.

Then, if necessary, the CE concurrently prepares a NRSD to NIOSH for a dose reconstruction for 
any non-specified cancer(s) to determine eligibility for medical benefits.  The CE enters status code 
“NI” into ECMS B.  The status effective date for the “NI” code is the date of the Senior or 
Supervisory CE signature on the NRSD. If the case is a B/E case, the CE enters status code “NI” in 
ECMS E only after the toxic exposure development is complete and the CE cannot accept 
causation.  In that case the CE creates a memorandum to file stating that toxic exposure 
development is complete, and enters status code “NI” in ECMS E with the date of the 
memorandum as the status code effective date.

12.  If a claim has a final decision to deny based on a PoC of less than 50% and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case will need to be reopened.
 In the exercise of the DEEOIC Director’s discretion of the reopening process, the Director is 
delegating limited authority to the four District Directors to sign Director’s Orders for reopening of 
these cases.  This delegated authority is limited to reopenings based upon evidence that an Area IV 
employee meets the criteria for placement into the SEC class as defined by this Bulletin.  This 
delegated authority extends to any case potentially affected by this SEC class.  However, if the 
District Director is unsure of whether the SEC is applicable to the case, the case should be referred 
to the National Office.  A sample Director’s Order is provided in Attachment     4.  The DEEOIC 
Director is retaining sole signature authority for all other types of reopenings not otherwise 
delegated.  Once a Director’s Order is issued, the district office is responsible for issuing a new 
recommended decision.

13.  For those cases reopened under the authority granted in this Bulletin, the District Director 
enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status effective 
date equal to the effective date of this Bulletin.  If the District Director is also reopening Part E, the 
“MN” code is also entered into EMCS E.  For all reopenings per this Bulletin, upon completing the 
Director’s Order to reopen the claim, the District Director enters status code “MD” (Claim 
Reopened – File Returned to DO) into ECMS B/E (as appropriate) to reflect that the case has been 
reopened and is in the district office’s jurisdiction.  (The “MZ” status code, receipt of Director’s 
Order in the DO or FAB, is not necessary.)  The status effective date of the “MD” code is the date 
of the Director’s Order.  Please note that while the “MD” code was generally input by National 
Office staff, entry of this code has been delegated to the District Director, just as the authority to 
grant reopenings has been delegated in this specific circumstance.

14.  Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending Area IV cases 
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that have a recommended decision to deny.  All cases on the comprehensive list identified in Action
#2 that are located at a FAB office must be reviewed for possible inclusion in the SEC class.  If the 
employee worked at Area IV during the time period specified, has a specified cancer, and meets the 
250-workday requirement, the FAB is to reverse the district office’s recommended decision to deny,
and accept the case.  The CE or FAB staff member enters status code “F6” (FAB Reversed to 
Accept) with the appropriate reason code into ECMS B/E (as appropriate) to reflect the FAB 
reversal with a status effective date equal to the date of the final decision to accept.  The CE or FAB
staff member also enters status code “SE” in ECMS B/E (as appropriate) with a status effective date
equal to the date of the final decision to accept.  

For all claims where Area IV employment is claimed, regardless of whether the SEC criteria are 
met, the SEC site code must be entered under the “SEC/SEC Desc” field on the claim screen.  The 
SEC site code for Area IV of the SSFL is 0011.

If no action is required, FAB must follow the instructions specified in Action #16, below, to indicate
that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the district office.  If 
FAB determines that the case cannot be accepted based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see Actions #7, #8 and #10), the CE or FAB staff member must
remand the case for district office action.  The CE or FAB staff member enters status code “F7” 
(FAB Remanded) with “OTH” (No DO Error – Other) as the reason code in ECMS B/E (as 
appropriate), with a status effective date equal to the date of the remand.

15.  The operational plan goal for completion of the action items in the Bulletin is as follows:  The 
initial screening is to be completed for 90% of all cases on the comprehensive list within 30 days of 
the Bulletin effective date.  Within 45 days after the initial screening, recommended decisions are to
be issued for 60% of those cases that are identified, via the initial screening, as likely to be included
in the SEC class (ISL), and those cases for which development may be needed (ISD).  Within 60 
days after the initial screening, recommended decisions are to be issued for 90% of those cases that 
are identified, via initial screening, as likely to be included in the SEC class (ISL), and those cases 
for which development may be needed (ISD).

16.  If, after review or further development, the CE or FAB staff member determines that a case on 
the list does not require any action, the CE or FAB staff member must write a brief memo to the file
indicating that the file was reviewed and note the reason why no additional action is necessary.  A 
case classified as not requiring any action is a case that does not meet the SEC criteria, and there is 
no need to return it to NIOSH for partial dose reconstruction.

The CE must then code “NA” (No Action Necessary) and select the appropriate reason code from 
the reason code drop down list.  Since the “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC, the “NA” code is restricted to ECMS B.  This is because the SEC review 
list is derived from Part B data.  For Area IV cases that were reviewed under this Bulletin and 
require no additional action, the reason code that must be selected is 914 (Reviewed under 09-14, 
Area IV of the SSFL SEC) and be coded into ECMS B only, even if the case is a B/E case.  The 
status effective date of the “NA” code is the date of the memo to the file stating the review is 
complete, and the CE has determined there is no further action necessary.  For those instances in 
which further development is necessary, the “NA-914” code is not entered initially.  The “NA-914” 
code is only entered when the CE determines after development that the case does not meet the 
SEC criteria or there is no need to return it to NIOSH for partial dose reconstruction.  For those 
cases on the DEEOIC list that were not withdrawn from NIOSH, the CE enters the “NA-914” code 
only after the CE determines that the case does not meet the SEC criteria.  These cases remain at 
NIOSH for completion of a partial dose reconstruction.

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-914” code in addition to the closure code.  The status effective date for the “NA” coding is the



date of the memorandum to file.

Disposition:  Retain until incorporated in the EEOICPA Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees 

Occupational Illness Compensation
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Attachment 2

Attachment 3

Attachment 4

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, Resource Centers and District Office Mail & File Sections.

09-15 Standard Oil Development Co. SEC Class

EEOICPA BULLETIN NO.09-15

Issue Date:        July 30, 2009

___________________________________________________________

Effective Date:    June 18, 2009

___________________________________________________________

Expiration Date:   July 30, 2009

___________________________________________________________

Subject:   Standard Oil Development Co. SEC Class

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from Standard 
Oil Development Co. in Linden, New Jersey to be added to the Special Exposure Cohort (SEC).

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
determined that it qualified for evaluation under 42 C.F.R. § 83.13. NIOSH submitted its findings to
the petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On May 19,
2009, the Board submitted recommendations to the Secretary of Health and Human Services (HHS)
to add to the SEC a class of employees who worked at Standard Oil in Linden, New Jersey.

On June 18, 2009, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress.

All employees of Standard Oil Development Company in Linden, New Jersey, 
during the period from August 13, 1942 through December 31, 1945, who were 
monitored, or should have been monitored, for exposure to ionizing radiation while 
working for a number of work days aggregating at least 250 work days, either solely 
under this employment or in combination with work days within the parameters 
established for one or more other classes of employees in the SEC.
A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  Although Congress had the authority to reject the recommendation within a 30-day 
time frame, Congress took no action.  Therefore, the SEC designation for this class became 
effective as of July 18, 2009, which was 30 days after the Secretary of HHS designated the class for
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addition to the SEC in the report to Congress.

While a new SEC class has been added for employees at Standard Oil, NIOSH has determined that 
it is possible to reconstruct occupational medical dose. This means that for claims that do not satisfy
the SEC membership criteria, a partial dose reconstruction is to be performed by NIOSH. 

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the June 18, 2009 letter to Congress from the 
Secretary of HHS in which Secretary Sebelius makes the designation.

Purpose: To provide procedures for processing SEC claims for workers at Standard Oil in Linden, 
New Jersey.

Applicability: All staff.

Actions:

1.  This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted.

2.  The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at Standard Oil during the period of the SEC class.  It 
includes pending cases, cases previously denied, and cases at NIOSH.  It also includes specified and
non-specified cancer cases.  All cases on this comprehensive list must be reviewed by the district 
office(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC class criteria 
are satisfied.  This comprehensive list will be provided to the appropriate district offices and FAB 
under separate cover.

3.  The district offices are to use the comprehensive list as the basis for an initial screening of cases 
associated with this Bulletin.  The purpose of the screening is to make an initial determination on 
whether a case is likely to meet the criteria for inclusion into the SEC.  A screening worksheet is 
included as Attachment 2.  The worksheet must be completed for all cases on the comprehensive 
list.  Upon completion, the worksheet is to be included in the case file.  Based upon the initial 
screening, the cases on the list will be grouped into three categories: those likely to be included in 
the SEC class; those not likely to be included in the SEC class; and those for which development 
may be needed to determine whether the case can be accepted into the new SEC class.  Claim status
codes have been created in ECMS to reflect each of these categories: ISL (Initial SEC Screening, 
Likely SEC) for those likely to be included in the SEC class; ISU (Initial SEC Screening, Unlikely 
SEC) for those unlikely to be included in the class; and ISD (Initial SEC Screening, Development 
Needed), for which development may be needed in order to reach a determination on SEC class 
inclusion.  A reason code corresponding to the SEC class status screening code has also been 
created, in this instance, 915 (Reviewed under Bulletin 09-15, Standard Oil Development Company
SEC). Once the worksheet is completed, the claims examiner (CE) is to select the appropriate claim
status code and associated reason code from the drop down lists in ECMS B only.  The status 
effective date for the ISL, ISU and ISD codes is to correspond with the completion date of the 
screening worksheet. Standard Oil is an Atomic Weapons Employer (AWE). As such, there are no 
Part E coding implications.   

The purpose of this initial screening is to assist the district offices in prioritizing claims poised for 
acceptance and for purposes of meeting the FY 2009 operational plan goal.  Once screening and 
prioritization is complete, claims adjudication proceeds in the usual manner.  No matter the 
outcome of the screening protocol, each case must be evaluated formally for SEC inclusion and the 
decision recorded in ECMS.  The initial screening step is only applicable to cases on the 
comprehensive list.  It is not applicable to new claims submitted after the list is generated.  These 
claims will be evaluated for inclusion in the SEC in the general course of processing.

4.  For cases on the comprehensive list at FAB, the designated CE2 Unit is to conduct the initial 
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screening, worksheet and related coding.

5.  The comprehensive list includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD should 
contain all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD, in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class, and that his or her
case is being returned to the DOL for adjudication.  A copy of the NIOSH letter to affected Standard
Oil employees is included as Attachment 3.  The CE must print out a hard copy of the NIOSH letter
for inclusion in the case file.

Once a case file is returned from NIOSH (including cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the “NW” code entry is July 18, 2009.  However, the CE does not enter the status code until the 
DEEOIC office actually receives the NIOSH-returned dose reconstruction record.

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC, and consequently are still at NIOSH for a dose reconstruction.  These cases 
must also be evaluated for inclusion in the SEC class in accordance with the procedures in this 
Bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE), 
notifies the appropriate point of contact at NIOSH via e mail to return the dose reconstruction 
analysis records.  The SrCE then prints a copy of the “sent” e mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE is to enter the status code 
“NW” with a status effective date of July 18, 2009.  In addition, the CE must write a letter to the 
claimant advising that the case file has been withdrawn from NIOSH for evaluation under the SEC 
provision.

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this Bulletin, then refer to instructions in Action #16.

6.  For any cases identified as having a potential for compensability based on the new SEC class, 
the responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

7.  Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the EEOICPA Procedure Manual Chapter 2-600.5.  If the employee has a specified cancer, 
proceed to Action #8.  If the employee does not have a specified cancer, proceed to Action #10.

8.  If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 workdays at Standard Oil between August 13, 1942 and December 31, 1945. If the 
employee does not have 250 workdays at Standard Oil, the CE should review the file to determine 
if additional days in the SEC can be found by combining days from employment meeting the 
criteria for other classes in the SEC and aggregating them together to meet the 250-workday 
requirement. 

NIOSH has found little documentation that provides detailed process and operational information 
for the operations at Standard Oil for the period from August 13, 1942 through December 31, 1945. 
Most information available regarding site activities are based on documentation containing 
Standard Oil contract information; which suggests that beginning in the early 1940s, Standard Oil 
was involved in procurement activities and work for the Manhattan Engineer District (MED). 
Limited information regarding the amount of source material stored onsite and used during 
Standard Oil’s operational period is available.

Standard Oil had two areas where radiological work was conducted; the Bayway Facility located at 
1400 Park Avenue, and the Linden Laboratory located at 1900 East Linden Avenue. The Centrifuge 
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Pilot Plant was built at the Bayway Facility. Both locations were located in Linden, New Jersey, 
performed work for the MED and are included in the SEC class. Accordingly, for SEC membership 
under this designation, it is merely necessary to establish that the employee worked for Standard Oil
(was an AWE employee) at either location in Linden, New Jersey. The CE is to assume that all 
employees at the plant “were monitored or should have been monitored for potential exposure to 
ionizing radiation.”

9.  Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.

If it is determined that the case does qualify for the SEC class, the CE, through the SrCE, notifies 
the appropriate point of contact at NIOSH via e-mail, so that NIOSH can close out their file.  The 
SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents the date it 
was sent) for inclusion in the case file.

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the status effective date of the recommended decision 
to approve.

For all claims where Standard Oil employment is claimed, regardless of whether the SEC criteria 
are met, the SEC site code must be entered under the “SEC/SEC Desc” field on the claim screen.  
The SEC site code for Standard Oil in Linden, New Jersey is 0063.

10.  As discussed earlier, although HHS determined that it is not feasible for NIOSH to perform 
complete dose reconstructions for this class of employees, NIOSH has indicated that occupational 
medical dose reconstructions are possible.  Accordingly, for cases that had not been submitted to 
NIOSH and do not meet the criteria of the SEC class, the CE must refer these cases to NIOSH with 
a NIOSH Referral Summary Document (NRSD) to perform dose reconstructions.  The CE enters 
status code “NI” (Sent to NIOSH) in ECMS B.  The status effective date is the date of the Senior or
Supervisory CE signature on the NRSD.

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
SrCE, notifies the appropriate point of contact at NIOSH via e-mail to proceed with the dose 
reconstruction.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent) for inclusion in the case file.  The CE enters status code “NI” (Sent 
to NIOSH) into the ECMS B, effective the date of the e-mail requesting NIOSH to proceed with 
dose reconstruction.  The e-mail should include a brief statement of why the case should proceed 
with dose reconstruction, e.g., non-specified cancer, insufficient latency period or does not meet the 
250-workday requirement.  In addition, the CE is to notify the claimant by letter that the case is 
returned to NIOSH for dose reconstruction and the reason(s) it does not qualify for the SEC class.  
The CE is to send a copy of this letter to NIOSH.  

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the “PD” (Partial Dose Reconstruction) reason code.  The status effective 
date is the date the dose reconstruction is date-stamped into the district office.  The CE should not 
delete the “NW” (NIOSH, returned without a dose reconstruction) or “NI” (Sent to NIOSH) code 
already present in ECMS.

11.  If the claim meets the SEC employment criteria and includes both a specified cancer and a 
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction that resulted in a probability of causation (PoC) of 50 
percent or greater and any secondary cancers that are metastases of a compensable cancer.  In these 
instances, the CE drafts a recommended decision to accept the claim for the specified cancer 



(provided all criteria are met) and, if necessary, concurrently prepares a NRSD to NIOSH for a dose
reconstruction for the non-specified cancer to determine eligibility for medical benefits.  The CE 
enters status code “SE” (Confirmed as SEC claim) and the “NI” (Sent to NIOSH) code into ECMS 
B.  The status effective date for the “SE” code is the date of the recommended decision to accept 
the specified cancer.  The status effective date for the “NI” code is the date of the Senior or 
Supervisory CE signature on the NRSD.

12.  If a claim has a final decision to deny based on a PoC of less than 50%, and a review of the 
evidence of record establishes likely inclusion in the SEC class, the case will need to be reopened.  
In the exercise of the Director’s discretion of the reopening process, the Director is delegating 
limited authority to the four District Directors to sign Director’s Orders for reopening. This 
delegated authority is limited to reopenings based upon evidence that a Standard Oil employee 
meets the criteria for placement into the Standard Oil SEC class as defined by this Bulletin.  This 
delegated authority extends to any case potentially affected by this SEC class.  However, if the 
District Director is unsure of whether the SEC is applicable to the case, the case should be referred 
to the National Office.  A sample Director’s Order is provided in Attachment 4.  The Director is 
retaining sole signature authority for all other types of reopenings not otherwise delegated.  Once a 
Director’s Order is issued, the district office is responsible for issuing a new recommended 
decision.

13. For those cases which are reopened under the authority granted in this Bulletin, the District 
Director enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status 
effective date as the effective date of this bulletin. For all reopenings per this bulletin, upon 
completing the Director’s Order to reopen the claim, the District Director enters status code “MD” 
(Claim Reopened – File Returned to DO) into ECMS B to reflect that the case has been reopened 
and is in the district office’s jurisdiction. (The “MZ” status code is not necessary). The status 
effective date of the “MD” code is the date of the Director’s Order. Please note that while the “MD”
code is generally input by National Office staff, entry of this code has been delegated to the District 
Director, just as the authority to grant reopenings has been delegated in this specific circumstance.

14. Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending Standard Oil 
cases that have a recommended decision to deny.  All cases on the comprehensive list identified in 
Action # 2 that are located at a FAB office must be reviewed for possible inclusion in the SEC 
class.  If the employee worked at Standard Oil during the time period specified, has a specified 
cancer, and meets the 250-workday requirement, the FAB is to reverse the district office’s 
recommended decision to deny and accept the case.  The CE or FAB staff member enters status 
code “F6” (FAB Reversed to Accept, with appropriate Reason Code) into ECMS B to reflect the 
FAB reversal with a status effective date equal to the date of the final decision to approve.  The CE 
or FAB staff person enters status code “SE” (Confirmed as SEC Claim) into ECMS B with a status 
effective date equal to the date of the final decision to approve.

For all claims where Standard Oil employment is claimed, regardless of whether the SEC criteria 
are met, the SEC site code must be entered under the “SEC/SEC Desc” field on the claim screen.  
The SEC site code for Standard Oil in Linden, New Jersey is 0063.

If no action is required, FAB must follow the instructions specified in action item 16 below, to 
indicate that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the district office.  If 
FAB determines that the case cannot be approved based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see action items 7, 8 and 10) the CE or FAB staff member must
remand the case for district office action.  The CE or FAB staff member enters status code “F7” 
(FAB Remanded) with “OTH” (No DO Error – Other) as the reason code, with a status effective 
date of the date of the remand.

15.  The operational plan goal for completion of the action items in this Bulletin are as follows:  The
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initial screening is to be complete for 90% of all cases on the comprehensive list within 30 days of 
the Bulletin effective date.  Recommended decisions are to be issued 45 days after the initial 
screening for 60% of those cases that are identified via initial screening as likely to be included in 
the SEC class (ISL) and those for which development may be needed (ISD).  Recommended 
decisions are to be issued 60 days after the initial screening for 90% of those cases that are 
identified via initial screening as likely to be included in the SEC class (ISL) and those for which 
development may be needed (ISD).

16.  If, after review or further development, the CE or FAB staff member determines that a case on 
the list does not require any action, the CE or FAB staff member must write a brief memo to the file
indicating that the file was reviewed and noting the reason why no additional action is necessary.  A 
case classified as not requiring any action is a case that does not meet the SEC criteria and there is 
no need to return it to NIOSH for partial dose reconstruction.

The CE must then code “NA” (No Action Necessary) and then select the appropriate reason code 
from the reason code drop down list.  The “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC and the “NA” code is restricted to ECMS B only because the SEC review 
list is derived from Part B data.  For Standard Oil cases that were reviewed under this Bulletin and 
require no additional action, the reason code that must be selected is “915” (Reviewed under 
Bulletin 09-15, Standard Oil Development Company SEC) and be coded into ECMS B only.  The 
status effective date of the “NA” code is the date of the memo to the file stating review is complete 
and the CE has determined there is no further action necessary.  For those instances in which further
development is necessary, the “NA-915” code is not entered initially.  The “NA-915” code is only 
entered when the CE determines after development that the case does not meet the SEC criteria or 
there is no need to return it to NIOSH for partial dose reconstruction.  For those cases on the 
DEEOIC list that were not withdrawn from NIOSH, the CE enters the “NA-915” code only after 
the CE determines that the case does not meet the SEC criteria.  These cases remain at NIOSH for 
completion of a partial dose reconstruction.

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-915” code in addition to the closure code. The status effective date for the “NA” coding is the 
date of the memorandum to file. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

RACHEL P. LEITON

Director, Division of Energy Employees 
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Issue Date: October 15, 2007

___________________________________________________________

Effective Date: September 5 , 2007

___________________________________________________________

Expiration Date:  October 15, 2008

___________________________________________________________

Subject: Rocky Flats SEC designations.

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed to add a class of employees at the 
Rocky Flats Plant in Golden, CO to the Special Exposure Cohort (SEC) membership. 

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
decided it qualified for evaluation under 42 C.F.R. § 83.13.  NIOSH submitted its findings to the 
petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On July 2, 
2007, the Board submitted two letters of recommendation to the Secretary of Health and Human 
Services (HHS) to add to the SEC two classes of employees who worked at the Rocky Flats Plant in
Golden, CO during certain years.  One letter covers a class of employees who worked at Rocky 
Flats during the period April 1, 1952 through December 31, 1958 and the other letter covers a class 
of employees who worked during the period January 1, 1959 through December 31, 1966.    

On August 6, 2007, the Secretary of HHS designated both classes for addition to the SEC in a report
to Congress.  The class designations are identical except for the years.  The designations cover (with
the second set of years noted in parenthesis):

Employees of the Department of Energy (DOE), its predecessor agencies, or DOE contractors or 
subcontractors who were monitored or should have been monitored for neutron exposures while 
working at the Rocky Flats Plant in Golden, Colorado, for a number of work days aggregating at 
least 250 work days from April 1, 1952 through December 31, 1958 (January 1, 1959 through 
December 31, 1966), or in combination with work days within the parameters established for one or
more other classes of employees in the Special Exposure Cohort.  

Copies of the Secretary’s letters to Congress recommending these designations are included as 
Attachments 1 and 2.  The SEC designations for these classes became effective as of September 5,
2007, which was 30 days after the Secretary of HHS designated the class for addition to the SEC in 
a report to Congress.  While Congress had the authority to reject the recommendation within the 
30-day time frame, no action was taken to contradict the addition of this new SEC class.   

Additionally, at the time the Board recommended the two Rocky Flats classes be added to the SEC, 
it also recommended that partial dose reconstructions, including all dose other than neutron dose, 
were feasible for any Rocky Flats workers who did not qualify for the class. Concurrently, NIOSH 
agreed to make numerous changes to the underlying methodology for performing dose 
reconstructions for employees at the Plant. 

NIOSH agreed to make several changes to the dose reconstruction methodology, but has provided 
no official description of the changes to be implemented.  NIOSH did, however, state that these 
changes to their methodology for Rocky Flats dose reconstructions were implemented on August 
17, 2007.  

Given that NIOSH has indicated a change in the manner in which it will perform dose 
reconstructions for claims originating from the Rocky Flats Plant, any non-SEC claim that is either 
pending or contains a final decision based on a POC of <50%, and is dated prior to August 17, 
2007, must be returned to NIOSH for a new dose reconstruction.

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.



§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the August 6, 2007 letters to Congress from the 
Secretary of HHS in which Secretary Leavitt makes the designations.

Purpose: To determine eligibility for two new classes in the SEC and to provide procedures for 
obtaining new dose reconstructions for all Rocky Flats cases with dose reconstructions dated prior 
to August 17, 2007 and a POC <50% and which do not qualify for inclusion in the SEC.

Applicability: All staff.

Actions

1.  These new additions to the SEC encompass claims already denied, claims at NIOSH for dose 
reconstruction, and future claims yet to be submitted. 

2. In terms of prioritizing those claims that have been identified as having potential for inclusion in 
the SEC, NIOSH has provided two lists of employees who claimed employment at the Rocky Flats 
Plant during the period of these two SEC classes and are pending a dose reconstruction.  One list 
covers employees with specified cancers and the other list addresses employees with non-specified 
cancers.  NIOSH will return dose reconstruction analysis records for cases with specified cancers to
the appropriate district office along with a CD for each case.  The CD contains all of the 
information generated to date, e.g., CATI report, correspondence, and dose information.  Also 
included on the CD, in the Correspondence Folder, should be a copy of the NIOSH letter sent to 
each claimant informing the claimant of the new SEC class and that his or her case is being returned
to DOL for adjudication.  A sample copy of the NIOSH letter to affected Rocky Flats Plant 
claimants is included as Attachment 3.  The claims examiner (CE) must print out a hard copy of 
the NIOSH claimant letter for inclusion in the case file. Case files returned from NIOSH to the 
district office for potential inclusion in the SEC class must be coded as “NW” (NIOSH, returned 
without a dose reconstruction) in ECMS.  The effective date for the code entry is September 5, 
2007.

Since the NIOSH SEC lists contain only cases that were with NIOSH for dose reconstruction at the 
time this SEC designation became effective, the Division of Energy Employees Occupational 
Illness Compensation (DEEOIC) has also produced a list identifying Rocky Flats cases that are 
potentially included in the SEC class, including cases that were previously denied.  The list 
identifies those cases that must be reviewed by the district office(s) to determine whether SEC class 
criteria are satisfied, including cases with employment during the SEC period with either a specified
or non-specified cancer and a previous denial for POC less than 50%.  The NIOSH and DEEOIC 
lists will be compared by the district offices to ensure all potential SEC cases are identified by the 
district offices. The lists will be provided to the appropriate district offices under separate cover. 

3.  For any cases identified (either by NIOSH or DEEOIC) as having a potential for compensability 
based on the new SEC classes, the responsible CE is to review all relevant documentation contained
in the case file, including any documentation that NIOSH may have acquired or generated during 
the dose reconstruction process. 

Based on this review, the CE determines whether the claimant has a specified cancer, as listed in the
Federal (EEOICPA) Procedure Manual Chapter 2-600.5.  If the employee has a specified cancer, 
proceed to Action #4.  If the employee does not have a specified cancer, proceed to Action #6. 

4. If the employee has a specified cancer, the CE must determine if the worker has a period of 
employment between April 1, 1952 through December 31, 1966 at the Rocky Flats Plant in Golden, 
Colorado during which the employee had a total of at least 250 days when he/she “was monitored 
or should have been monitored for neutron exposures.”

In determining whether the employment history meets the 250 work day requirement, the CE must 
consider employment at Rocky Flats that “was monitored or should have been monitored for 
neutron exposure” in either (or both) the period April 1, 1952 through December 31, 1958 and/or 



January 1, 1959 through December 31, 1966.  Additionally, the CE must consider employment 
either solely at Rocky Flats or in combination with work days for other SEC classes. 

To make a decision as to whether the employee “was monitored or should have been monitored” for
neutron exposures at Rocky Flats, the CE must evaluate the case records to determine if any of the 
following three criteria are met: 

●    Inclusion on the Rocky Flats Neutron Dosimetry Reconstruction Project (NDRP)
list (see below);

●    Previously completed NIOSH dose reconstruction for named employee includes 
neutron exposure or mentions exposure to plutonium; or

●    Employment in a building identified as a plutonium building (see below).

If the evidence is sufficient to show that the employee meets any one or more of the preceding 
criteria, the CE may accept that the employee “was monitored or should have been monitored for 
neutron exposures.”

To provide further clarification, The Rocky Flats Neutron Dosimetry Reconstruction Project 
(NDRP) was a historical project undertaken to better reconstruct neutron dose for workers at the 
Rocky Flats Plant.  As part of that Project, a list of 5,308 names was compiled.  Every name on the 
list represents someone who was monitored for neutron dose. In making the determination on 
whether the employee “was monitored or should have been monitored” the CE should first check 
this list. If the employee’s name and social security number match one on the list, the CE may 
accept that the employee was monitored for neutron exposure. The Rocky Flats NDRP list will be 
provided under separate cover to the district offices.

In situations where there is no match with a name on the Rocky Flats NDRP list, the CE should then
evaluate the case record to determine if a dose reconstruction report is contained in the file.  Upon 
scrutiny of the dose reconstruction report, if there is a positive reference to applicable neutron or 
plutonium exposure, the CE may accept that the employee was monitored or should have been 
monitored for neutron exposure. 

Since neutron exposure can occur when a worker is exposed to plutonium, the term “should have 
been monitored for neutron exposures” has also been interpreted to include any worker who worked
in a building where plutonium was used. The DEEOIC has coordinated with NIOSH to identify 
applicable buildings, which are: 

Building 86 (which is the same Building as 886)

Building 91 (which is the same Building as 991)

Building 701

Building 771(which is the same Building as 71)

Building 774(which is the same Building as 74)

Building 776(which is the same Building as 76)

Building 777(which is the same Building as 77)

Building 778(which is the same Building as 78)

Building 779(which is the same Building as 79)

Note however, that although plutonium work occurred in Building 707, that building was not 
operational until 1972.  This means that an employee’s work in Building 707 would not qualify that 
employee for inclusion in either of the Rocky Flats SEC classes because the last date of aggregate 
coverage of these combined classes in the SEC is December 31, 1966.

Therefore, if the employee is not on the NDRP list and there is no mention of applicable neutron 



dose or plutonium exposure factored into an existing dose reconstruction, the CE is to review the 
file to determine if the employee worked in any of the buildings noted in this section.  If so, the CE 
can accept employee as one who “should have been monitored.”

If none of these criteria is met, the CE should develop the claim in an attempt to collect any 
evidence that would reasonably establish inclusion in the SEC.  This would include any 
documentation of neutron or plutonium exposure or employment in a building where plutonium 
work occurred.  The evidence merely needs to be of sufficient quality to convince the CE that the 
employee meets the SEC class requirement for monitored or should have been monitored. If after 
aforementioned development nothing exists to make such a conclusion, the employee must be 
excluded from the Rocky Flats classes of the SEC.

5. Once the CE has determined the employee has a diagnosed, specified cancer and meets the 
employment criteria of the SEC class, the CE is to accept the employee in the SEC class. If there is 
a final decision in the case, that final decision will need to be vacated and the case reopened.  
Procedures for so doing are provided in Action #8.

6. As discussed earlier, the Secretary of Health and Human Services determined that it is not 
feasible for NIOSH to perform complete dose reconstructions for the class of employees who 
worked at the Rocky Flats Plant in Golden, Colorado between April 1, 1952 through December 31, 
1966.

However, NIOSH has indicated that partial dose reconstructions are possible for all exposures 
except neutrons. Additionally, NIOSH has changed various aspects of the dose reconstruction 
methodology used for Rocky Flats workers.  Because these changes are extensive, it has been 
determined that all cases with confirmed employment at Rocky Flats containing a dose 
reconstruction performed prior to August 17, 2007, calculated with a PoC < 50%, and not qualified 
for SEC membership must be returned to NIOSH for a new dose reconstruction. If cases have a 
final decision, they must be reopened as explained in Action #8. 

7. As a means of identifying the cases affected by the NIOSH changes to the dose reconstruction 
methodology, the Division of Energy Employees Occupational Illness Compensation (DEEOIC) 
has prepared a comprehensive list of all Rocky Flats claims that must be evaluated as part of this 
Bulletin. The list includes social security numbers for 1145 cases.  This list includes all Rocky Flats 
cases with a POC of < 50% as well as those with NI/NR (Sent to NIOSH/Received from NIOSH) 
dates, but lacking any data in the POC field in ECMS. NIOSH has also provided a list of 590 claims
they have identified that should be returned for a new dose reconstruction. These lists will be 
provided to the appropriate district offices under separate cover. For those cases that are on the list 
that do not qualify for the SEC, e.g., non-specified cancer, insufficient latency period or does not 
meet the 250 work day requirement, and which have a final decision, the CE, through the Senior CE
(SrCe) must initiate a reopening of the case to obtain a new dose reconstruction, provided that the 
completed dose reconstruction in the file is dated prior to August 17, 2007. 

If there is not a final decision but the claim meets the criteria outlined here (dose reconstruction 
completed prior to August 17, 2007 with a POC <50%, but not qualified for inclusion in the SEC), 
the case must be sent back to NIOSH for a rework.  Steps for referring back to NIOSH are 
explained in #10.

8.  If there is a final decision in the case with a POC <50%, and it falls within the parameters of the 
SEC class or it qualifies for a new dose reconstruction, it will need to be reopened. 

In the exercise of the Director’s discretion of the reopening process, the Director is delegating 
limited authority to the District Director to sign Director’s Orders for reopening. This delegated 
authority is limited to reopenings based upon evidence that a Rocky Flats employee meets the 
criteria for placement into the Rocky Flats SEC class or requires a new dose reconstruction due to 
changes implemented by NIOSH. Two sample Director’s Orders are provided in Attachments 4 
and 5.  Attachment 4 is a sample reopening for inclusion into the SEC. Attachment 5 is a sample 



reopening for the District Director to reopen those Rocky Flats cases needing a new dose 
reconstruction. The Director is retaining sole signature authority for all other types of reopenings 
not otherwise delegated. 

9. For those cases which are reopened for the purpose of obtaining a new dose reconstruction, the 
District Director should code the case as “MN” (NO Initiates Review for Reopening) with a status 
effective date as the effective date of this bulletin. 

For all reopenings per this bulletin, upon completing the Director’s Order to reopen the claim, the 
District Director should code the case as “MD” (Claim Reopened – File Returned to DO) to reflect 
that the case has been reopened and is in the district office’s jurisdiction.  (The “MZ” status code is 
not necessary).  The status effective date of the “MD” code is the date of the Director’s Order.  

Please note that while the “MD” code is generally input by National Office staff, entry of this code 
has been delegated to the District Director, just as the authority to grant reopenings has been in this 
specific circumstance. 

10. Once the claim has been reopened, or if a claim without a final decision requires a rework, the 
responsible CE refers the case to NIOSH to obtain a new dose reconstruction.  For cases affected by
this bulletin, a rework request to the National Office Health Physicist is not required.  Instead, once 
the claim is reopened (or determined to require a rework), the CE should complete an amended 
NIOSH Referral Summary Document (ANRSD) and forward the ANRSD to the Public Health 
Advisor (PHA) assigned to the district office at NIOSH.  The ANRSD should include the following 
statement in the “DOL Information” section, “Rework request due to multiple changes in 
methodology for dose reconstructions for Rocky Flats workers and any other applicable 
modifications.”  The CE should also:

a.  Send a letter to the claimant explaining that the case has been returned to NIOSH for a rework of
the dose reconstruction as a result of a change in the dose reconstruction methodology applicable to 
Rocky Flats.  A sample letter to the claimant is included as Attachment 6.

b.  Send a copy of this letter to the PHA at NIOSH assigned to the DO along with the weekly DO 
submissions to NIOSH.  The dates on the ANRSD and the letter to the claimant must both be the 
same, since this will be the date used for the status code entry into ECMS.  The CE should code the 
case as “NI” (Sent to NIOSH) and select the “PER” (Rework based on Program Evaluation Report) 
reason code. (Since this is considered a new dose reconstruction, the CE should not change the 
existing NR/DR status code to NR/RW as typically done for rework cases. In addition, the existing 
POC should not be deleted from ECMS.) 

11. Upon receipt of the new dose reconstruction report incorporating the most recent NIOSH 
methodology for Rocky Flats, the CE proceeds in the usual manner and prepares a recommended 
decision.  The CE should code the case as “NR” (Received from NIOSH) and select the “DR” 
(Dose Reconstruction Received-POC) reason code.  The status effective date will be the date the 
dose reconstruction is date-stamped into the District Office. The POC should be updated in ECMS 
based on the new dose reconstruction. 

12. For any claim that is not already at NIOSH effective September 5, 2007 and for which the CE 
determines a dose reconstruction is appropriate, the normal NIOSH referral process will apply.

13. Once the claim is reopened, the CE should proceed in the usual manner for a compensable SEC 
claim and prepare a recommended decision. 

14. If the claim includes both a specified cancer and a non-specified cancer, medical benefits are 
only paid for the specified cancer(s), any secondary cancers that are metastases of the specified 
cancer(s), and any non-specified cancers that have a dose reconstruction that resulted in a 
probability of causation of 50 percent or greater.

15. FAB personnel must carefully review any Rocky Flats Plant in Golden, Colorado cases that 
have a currently pending recommended decision to deny based on a POC <50%.  If the existing 



dose reconstruction was performed prior to August 17, 2007 and the employee is not eligible for 
inclusion into the SEC, then the case needs to be remanded for a referral to NIOSH for a new dose 
reconstruction.  If the case does meet the requirements for inclusion into the SEC a remand should 
be issued to insure appropriate handling of the claim in accordance with this directive. 

16. The proposed district office operational plan goal for the cases on the NIOSH list and on the list 
of denied or “in process” cases is to complete recommended decisions (including reopening, if 
required) or refer the cases back to NIOSH within 45 days of the date of this Bulletin for at least 
50% of the cases, and within 90 days for 90% of the cases.  All cases requiring action due to this 
Bulletin should be completed within 120 days. 

17.  To track progress on completion of the tasks outlined in this Bulletin, the comprehensive list 
outlined in Action #7 has four columns added thereto with the headings, “Reviewed Per Bulletin,” 
“Action Taken,” “Date of Action,” and “Comments.”  The District Offices are to complete these 
columns as work progresses on implementation of this Bulletin.  The updated spreadsheet is to be 
forwarded to Mr. Frank James, Special Assistant, DEEOIC, every two weeks commencing on 
November 2, 2007. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation
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Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections

08-02 Supplemental Guidance on Processing Cases Affected by OCAS-PER-012, entitled 
“Evaluation of Highly Insoluble Plutonium Compounds” Note: This bulletin updates Bulletin 
No.07-27 to include coding instructions for development letters sent to NIOSH as well as coding 
the response received from NIOSH. 

EEOICPA BULLETIN NO.08-02         

Issue Date:  October 25, 2007

___________________________________________________________

Effective Date:  October 25, 2007

___________________________________________________________

Expiration Date:  October 25, 2008

___________________________________________________________

Note: This bulletin updates Bulletin No.07-27 to include coding instructions for development 
letters sent to NIOSH as well as coding the response received from NIOSH. 
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Subject:  Supplemental Guidance on Processing Cases Affected by OCAS-PER-012, entitled 
“Evaluation of Highly Insoluble Plutonium Compounds.”

Background: Bulletin 07-27 outlines the process of processing cases affected by OCAS-PER-012, 
entitled “Evaluation of Highly Insoluble Plutonium Compounds.”  After the issuance of Bulletin 
07-27, the need for ECMS codes to track development letters sent to NIOSH, and their response, 
was identified.  This bulletin provides the codes associated with sending letters to the PHAs at 
NIOSH inquiring as to the applicability of OCAS-PER-012, as well as coding the response received
from NIOSH.   

References: NIOSH document, OCAS-PEP-012 Rev-00, “Program Evaluation Plan: Evaluation of 
Highly Insoluble Plutonium Compounds,” approved on March 29, 2007, viewed at 
http://www.cdc.gov/niosh/ocas/pdfs/peps/oc-pep12-r0.pdf; OCAS-PER-012, “Evaluation of Highly 
Insoluble Plutonium Compounds.” 

Purpose:  To provide procedures for processing claims with a final decision to deny that may be 
affected by NIOSH’s OCAS-PER-012, including ECMS coding instructions.

Applicability:  All staff.  

Actions: 

1.  Action item 5 in EEOICPA Bulletin 07-27 discusses a separate list of cases being provided that 
are not on the NIOSH list of cases requiring reopening, but appear to be affected by 
OCAS-PER-012.  The responsible CE should review each case on the list and confirm that the case 
meets the parameters for the PER, i.e. Super S site, POC <50%, DR signed prior to February 6, 
2007.  Once all three parameters are determined to have been met, the CE sends a letter to the PHA 
assigned to the district office at NIOSH inquiring as to the applicability of OCAS-PER-012 (see 
Attachment 4 in EEOICPA Bulletin 07-27).  At that time, the CE enters the code LNS (Letter sent 
to NIOSH) into the claim status history in ECMS.  The claims status date of the code is the date of 
the letter.  The CE should also send a letter to the claimant explaining our action (see Attachment 5 
in EEOICPA Bulletin 07-27).  When a response to the inquiry is received from NIOSH, the CE 
enters the code LNR (Letter/Response Received from NIOSH) into the claim status history in 
ECMS.  The claim status date of the code is the date the response is received in the appropriate 
office, which is the date of the date stamp.  Once NIOSH responds, the DO proceeds to reopen the 
case if appropriate. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
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08-03 SEC class designation for the early years at the Hanford Engineer Works

EEOICPA BULLETIN NO.08-03                       
Issue Date: October 19, 2007

___________________________________________________________

Effective Date: October 12, 2007

___________________________________________________________

Expiration Date: October 19, 2008
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___________________________________________________________

Subject:  SEC class designation for the early years at the Hanford Engineer Works 

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of a class of employees at 
the Hanford Engineer Works (HEW or Hanford) in Richland, WA to add the class to the SEC.

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
decided it qualified for evaluation under 42 C.F.R. § 83.13.  NIOSH submitted its findings to the 
petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On August 9, 
2007, the Board submitted a letter of recommendation to the Secretary of Health and Human 
Services (HHS) to add the class of employees who worked at Hanford during the early years of 
operation to the SEC.     

On September 12, 2007, the Secretary of HHS designated the following class for addition to the 
SEC in a report to Congress.

Employees of the Department of Energy (DOE), its predecessor agencies, or DOE contractors or 
subcontractors who were monitored or should have been monitored for internal radiological 
exposures while working at the Hanford Engineer Works in: the 300 Area fuel fabrication and 
research facilities from October 1, 1943 through August 31, 1946; the 200 Area plutonium 
separation facilities from November 1, 1944 through August 31, 1946; or the 100 B, D and F 
reactor areas from September 1, 1944 through August 31, 1946; for a number of work days 
aggregating at least 250 work days or in combination with work days within the parameters 
established for one or more other classes of employees in the Special Exposure Cohort.  

A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  The SEC designation for the class became effective October 12, 2007, which was 
30 days after the Secretary of HHS designated the class for addition to the SEC in a report to 
Congress.  While Congress had the authority to reject the recommendation within the 30-day time 
frame, no action was taken to contradict the addition of this new SEC class.   

Although a new SEC class has been added for employees at the Hanford Engineer Works, NIOSH 
has determined that, with the exception of internal dose from fission products and plutonium, it is 
possible to estimate all other internal and external exposures and to estimate occupational medical 
dose for employees at Hanford. This means that for claims that do not satisfy the SEC membership 
criteria, a partial dose reconstruction is to be performed by NIOSH. 

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the September 12, 2007 letter to Congress from the 
Secretary of HHS in which Secretary Leavitt makes the designations.

Purpose: To provide procedures for processing SEC claims for those employed at the Hanford 
Engineer Works in Richland, WA. 

Applicability: All staff.

Actions

1.  This new addition to the SEC encompasses claims already denied, claims at NIOSH for dose 
reconstruction, and future claims yet to be submitted.

2. The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of employees with claimed employment at Hanford during the period of the SEC class. This 
list is a comprehensive list of those cases that must be reviewed by the district office(s) to determine
whether the SEC class criteria are satisfied.  It includes pending cases with employment during the 
SEC period with either a specified or non-specified cancer, and cases previously denied for a POC 
less than 50% and Hanford cases currently at NIOSH. This comprehensive list will be provided to 



the appropriate district offices under separate cover. 

NIOSH has also identified cases associated with this new class in the SEC. The DEEOIC list 
includes NIOSH-identified cases.  Additionally, NIOSH will return dose reconstruction analysis 
records for cases with specified cancers to the appropriate district office along with a CD for each 
case.  The CD contains all of the information generated to date, e.g., CATI report, correspondence, 
and dose information.  Also included on the CD, in the Correspondence Folder, should be a copy of 
the NIOSH letter sent to each claimant informing the claimant of the new SEC class and that his or 
her case is being returned to DOL for adjudication.  A copy of the NIOSH letter to affected Hanford
claimants is included as Attachment 2.  The claims examiner (CE) must print out a hard copy of 
the NIOSH letter for inclusion in the case file. Case files returned from NIOSH to the district office 
for potential inclusion in the SEC class must be coded as “NW” (NIOSH, returned without a dose 
reconstruction) in ECMS.  The effective date for the code entry is October 12, 2007.

3.  For any cases identified as having a potential for compensability based on the new SEC class, 
the responsible CE is to: review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process. 
Action #5 provides additional guidance on making the determination of whether the employee’s 
employment should be included in the class.

4. Based on this review, the CE determines whether the claimant has a specified cancer, as listed in 
the Federal (EEOICPA) Procedure Manual Chapter 2-600.5.  If the employee has a specified cancer,
proceed to the Action #5.  If the employee does not have a specified cancer, proceed to Action #7.

5. If the employee has a specified cancer, the CE must determine if the worker was employed for at 
least 250 work days at one of the designated areas between the specified dates. Expressed in chart 
form the parameters of this new SEC class are:

Area Start date End date

100 B, D and F reactor areas September 1, 1944 August 31, 1946

200 Area plutonium separation 
facilities

November 1, 1944 August 31, 1946

300 Area fuel fabrication and 
research facilities

October 1, 1943 August 31, 1946

The three start dates each coincide with the first time radioactive materials were used or created in 
the designated areas.  The end date for the entire class is August 31, 1946, which correlates with the 
end of DuPont being the management and operating contractor at Hanford; General Electric 
assumed management of Hanford on September 1, 1946.  This addition to the SEC, therefore, is 
predominately, if not entirely, made up of former employees of DuPont. Therefore, as the CE 
reviews a file and determines that the employee worked for DuPont at Hanford, potential eligibility 
for this SEC must be considered.

Once it is established that the employee worked at Hanford between the earliest date of the SEC, 
October 1, 1943 and August 31, 1946, the CE needs to determine whether the employee is included 
in the class.  There are basically two evidentiary categories for the CE to consider when making a 
judgment of SEC membership in the new class:

●    Personal dosimetry

●    Employee work location

If the claimant has either personal dosimetry or a work location in one of the specified areas, the CE
is to accept that the employee, “should have been monitored” for internal radiological exposures. 



With regard to personal dosimetry, according the SEC petition evaluation report, “Routine Hanford 
practices appear to have required assigning dosimeters to all workers who entered a controlled 
radiation area.” It further states, “Based on available records, it appears that dosimeters were 
assigned to all workers who entered controlled radiation areas.” 

In the case of this addition to the SEC, all workers who should have been monitored were 
monitored, though not necessarily for all nuclides needed for an EEOICPA dose reconstruction. The
CE is therefore to review the case file and dose reconstruction report, if available, and look for any 
indication that the employee was monitored.  If such evidence is found, then the CE should accept 
the employee’s work location, during the monitored period, was in one of the areas designated as 
part of this additional class in the SEC. 

However, not all monitoring records from the time period of the class exist today. As such, if the 
employee worked at Hanford during the DuPont years of operation, but there are no monitoring 
records pertaining to the employee, the CE is to review the file for any indication that the 
employee’s work location was either 100 B, D and F reactor areas and/or the 200 Area plutonium 
separation facilities and/or the 300 Area fuel fabrication and research facilities. 

For qualifying SEC class employment, it is essential that the claims examiner review the case file in
its entirety, including information obtained from NIOSH during the dose reconstruction process, 
dosimetry records and contemporaneous medical records to determine if evidence indicates the 
employee worked at one of the locations specified in the designation of the SEC class. The evidence
does not need to rise to the level of beyond all reasonable doubt to qualify for consideration.

For those cases in which there are no dosimetry records and the adjudicator cannot determine 
whether the employee worked in of the specified areas, additional development is appropriate.  In 
terms of suggesting to claimants what type of additional evidence could be persuasive, claimants 
can be encouraged to submit affidavits from co-workers regarding work location at Hanford.

6.  Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC classes, the CE should proceed in the usual manner for a 
compensable SEC claim and prepare a recommended decision.  

7. As discussed earlier, the Secretary of Health and Human Services determined that it is not 
feasible for NIOSH to perform complete dose reconstructions for the class of employees who 
worked at Hanford in radiological areas prior to August 31, 1946.

However, NIOSH has indicated that partial dose reconstructions, except for dose from internal 
plutonium and fission products, are possible. Accordingly, for cases with a non-specified cancer 
and/or that do not meet the employment criteria of the SEC class, the CE must refer these cases 
back to NIOSH with a new NIOSH Referral Summary Document (NRSD) to perform a dose 
reconstruction.  The CE should code these cases as “NI” (Sent to NIOSH). The status effective date 
is the date of the Senior or Supervisory CE signature on the NRSD. 

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE should code the case as “NR” (NIOSH Dose Reconstruction 
Received) and select the “PD” (Partial Dose Reconstruction, SEC) reason code. The status effective
date is the date the dose reconstruction is date-stamped into the District Office. The CE should not 
delete the “NW” (NIOSH, returned without a dose reconstruction) or “NI” (Sent to NIOSH) code 
already present in ECMS.  

8. For those cases that were identified by NIOSH as having a “specified cancer” and therefore 
returned to the district office, if it is determined that the case does not qualify for the SEC class, the 
CE, through the Senior CE (SrCe), notifies the appropriate point of contact at NIOSH via E-mail to 
proceed with the dose reconstruction. The SrCE then prints a copy of the “sent” e-mail (making 
sure the printed copy documents the date it was sent) and inputs the NI (Sent to NIOSH) code to 
ECMS, effective the date of the E-mail requesting NIOSH to proceed with dose reconstruction. The



E-mail should include a brief statement of why the case should proceed with dose reconstruction, 
e.g., non-specified cancer, insufficient latency period or does not meet the 250 work day 
requirement.  A hard copy printout of the E-mail is to be inserted in the case file.

9. For any claim that is not already at NIOSH effective October 12, 2007 and for which the CE 
determines a dose reconstruction is appropriate, the normal NIOSH referral process will apply.

10.  If there is a final decision in the case and a review of the evidence of records establishes likely 
inclusion in the SEC class, it will need to be reopened. In the exercise of the Director’s discretion of
the reopening process, the Director is delegating limited authority to the four District Directors to 
sign Director’s Orders for reopening. This delegated authority is limited to reopenings based upon 
evidence that a Hanford employee meets the criteria for placement into the Hanford SEC class. A 
sample Director’s Order is provided in Attachment 3.  The Director is retaining sole signature 
authority for all other types of reopenings not otherwise delegated. 

11. For those cases which are reopened under the authority granted in this Bulletin, the District 
Director should code the case as “MN” (NO Initiates Review for Reopening) with a status effective 
date as the effective date of this bulletin. 

For all reopenings per this bulletin, upon completing the Director’s Order to reopen the claim, the 
District Director should code the case as “MD” (Claim Reopened – File Returned to DO) to reflect 
that the case has been reopened and is in the district office’s jurisdiction.  (The “MZ” status code is 
not necessary).  The status effective date of the “MD” code is the date of the Director’s Order.  

Please note that while the “MD” code is generally input by National Office staff, entry of this code 
has been delegated to the District Director, just as the authority to grant reopenings has been in this 
specific circumstance. 

12. Once the claim is reopened, the CE should proceed in the usual manner for a compensable SEC 
claim and prepare a recommended decision. 

13. If the claim includes both a specified cancer and a non-specified cancer, medical benefits are 
only paid for the specified cancer(s), any secondary cancers that are metastases of the specified 
cancer(s), and any non-specified cancers that have a dose reconstruction that resulted in a 
probability of causation of 50 percent or greater.  

14.  FAB personnel must be vigilant for any Hanford case that has a recommended decision to 
deny.  If the employee worked at Hanford during the time specified, has a specified cancer, and 
meets the 250 work day requirement, FAB is to review the case for the parameters of the SEC as 
specified in this Bulletin. If the criteria of the SEC are met, the FAB is to reverse the district office’s
recommended decision to deny and accept the case. FAB should undertake appropriate 
development, if necessary, to determine membership in the SEC class.  Every effort should be taken
to avoid a remand of a potential SEC claim to the District Office for development.

15.  The proposed district office operational plan goal for the cases on the DEEOIC list described in
Action #2 is to complete recommended decisions (including reopening, if required) or refer the 
cases back to NIOSH within 45 days of the date of this Bulletin for at least 50% of the cases, and 
within 90 days for 90% of the cases. All cases requiring action due to this Bulletin should be 
completed within 120 days.

16.  To track progress on completion of the tasks outlined in this Bulletin, the list provided by 
DEEOIC outlined in Action #2 has four columns added thereto with the headings, “Reviewed Per 
Bulletin,” “Action Taken,” “Date of Action,” and “Comments.”  The district offices are to complete 
these columns as work progresses on implementation of this Bulletin.  The updated spreadsheet is to
be forwarded to Mr. Frank James, Special Assistant, DEEOIC, every two weeks commencing two 
weeks after the issue date of this Bulletin.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.



PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections

08-04 NIOSH’s OCAS-PER-017, entitled “Evaluation of Incomplete Internal Dosimetry 
Records from Idaho, Argonne – East and Argonne – West National Laboratories.

EEOICPA BULLETIN NO.08-04                       

Issue Date: October 29, 2007 
___________________________________________________________

Effective Date: September 11, 2007

___________________________________________________________

Expiration Date: October 29, 2008

___________________________________________________________

Subject:  NIOSH’s OCAS-PER-017, entitled “Evaluation of Incomplete Internal Dosimetry Records
from Idaho, Argonne – East and Argonne – West National Laboratories.”

Background: In April/May 2006, NIOSH found that the Idaho National Laboratory (INL), Argonne 
National Laboratory – East (ANL-East), and Argonne National Laboratory – West (ANL-West) “did
not consistently include internal dose data in all of their individual dosimetry responses” and that 
the internal dosimetry data was not previously submitted to NIOSH.  On September 11, 2007, the 
National Institute for Occupational Safety and Health (NIOSH) released OCAS-PER-017, entitled 
“Evaluation of Incomplete Internal Dosimetry Records from Idaho, Argonne – East and Argonne – 
West National Laboratories.”  The PER indicates that NIOSH has since received and evaluated 
additional internal dosimetry data for previously completed non-compensable cases that NIOSH 
determined to be potentially affected by the findings.  As a result of its evaluation, NIOSH has 
identified certain cases where the newly acquired internal dosimetry data merits inclusion in the 
dose reconstructions.  As such, identified cases not currently with NIOSH must be returned to 
NIOSH for a new radiation dose reconstruction.  A copy of OCAS-PER-017 is included as 
Attachment 1.

This bulletin provides guidance on returning specific cases to NIOSH for a new radiation dose 
reconstruction. 

References: NIOSH document, OCAS-PER-017, “Evaluation of Incomplete Internal Dosimetry 
Records from Idaho, Argonne – East and Argonne – West National Laboratories,” effective 
September 11, 2007, viewed at http://198.246.98.21/niosh/ocas/pdfs/pers/oc-per-017-r0.pdf.

Purpose: To provide procedures for processing claims affected by NIOSH’s OCAS-PER-017.

Applicability: All staff.

Actions: 

1. NIOSH’s OCAS-PER-017 indicates that the additional internal dosimetry data received for 83 

http://198.246.98.21/niosh/ocas/pdfs/pers/oc-per-017-r0.pdf
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http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-03Attachments/EEOICPABulletin08-03Attachment3.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-03Attachments/EEOICPABulletin08-03Attachment2.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-03Attachments/EEOICPABulletin08-03Attachment1.htm


previously completed non-compensable cases at the INL, ANL-East, and ANL-West facilities, merit
a new dose reconstruction.  Some of these cases are currently at NIOSH where the additional 
internal dosimetry data will be considered in a new dose reconstruction.  The remainder of the 
identified cases, a total of 68, should be returned to NIOSH for a new dose reconstruction.  A list of 
identified cases will be distributed to the appropriate district offices under separate cover. 

2. For those cases identified on the list of cases that are currently in posture for a recommended 
decision, the Claims Examiner (CE) is to return those cases to NIOSH for a new dose 
reconstruction. 

3.  When referring these cases to NIOSH for a new dose reconstruction, a request to the National 
Office Health Physicist is not required.  Instead, the CE should complete an amended NIOSH 
Referral Summary Document (ANRSD) and forward the ANRSD to the Public Health Advisor 
(PHA) assigned to the district office at NIOSH.  The ANRSD should include the following 
statement in the “DOL Information” section, “Rework request due to the release of OCAS-PER-017
and any other applicable modifications.”  The CE should also:

a.Send a letter to the claimant explaining that the case has been returned to NIOSH for a new dose 
reconstruction as a result of the receipt of internal dosimetry data for inclusion in the dose 
reconstruction as outlined in OCAS-PER-019.  A sample letter to the claimant is included as 
Attachment 2.

b.  Send a copy of this letter to the PHA at NIOSH assigned to the DO along with the weekly DO 
submissions to NIOSH.  The dates on the ANRSD and the letter to the claimant must both be the 
same, since this will be the date used for the status code entry into ECMS.  The CE should code the 
case as “NI” (Sent to NIOSH) and select the “PEP” (Rework based on Program Evaluation Plan) 
reason code. 

(Note: Since this is considered a new dose reconstruction, the CE should not change the existing 
NR/DR status code to NR/RW as typically done for rework cases. Furthermore, if a POC value is 
already entered into ECMS, the CE should not delete the POC.  The new POC will simply be 
updated once it is calculated.)

Upon receipt of the revised dose reconstruction report, the CE proceeds in the usual manner and 
prepares a recommended decision.  The CE should code the case as “NR” (Received from NIOSH) 
and select the “DR” (Dose Reconstruction Received-POC) reason code.  The status effective date 
will be the date the dose reconstruction is date stamped into the district office.  The POC should be 
updated in ECMS based on the new dose reconstruction. 

4. For those cases identified on the list of cases that are currently pending a final decision at the 
Final Adjudication Branch (FAB), the Hearing Representative/CE should remand the case to the 
district office in the usual manner.  The Remand Order should direct the district office to refer the 
case to NIOSH for a new dose reconstruction as established in OCAS-PER-017.  

The Hearing Representative/CE should code the case as “F7” (FAB Remand) with a “F7J” (Dose 
Reconstruction needs to be Reworked) reason code.  The status effective date will be the date of the
FAB remand. 

5. The following statement should be included in the Remand Order regarding the return of the case
to NIOSH for a rework of the radiation dose reconstruction:

On September 11, 2007, NIOSH issued OCAS-PER-017 entitled, “Evaluation of Incomplete 
Dosimetry Records from Idaho, Argonne – East and Argonne – West National Laboratories.”  The 
PER indicates that additional internal dosimetry data has been received for certain cases.  The 
newly acquired internal dosimetry data may affect the dose reconstruction, and as such, may 
potentially affect the outcome of the claim. 

The DEEOIC is obligated to ensure that the application of the dose reconstruction methodology is 
administered in a fair and consistent manner.  Based on NIOSH’s receipt and evaluation of the 
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additional dosimetry data associated with your claim, the prior dose reconstruction/POC calculation
on your claim is now invalid.  While the addition of the internal dosimetry data may not impact the 
outcome of your claim, it is necessary for the claim to undergo a new dose reconstruction by 
NIOSH. 

6. In the exercise of the Director’s discretion over the reopening process, the Director is delegating 
limited authority to the District Director to sign Director’s Orders for reopening.  This delegated 
authority is limited to reopenings for those cases that are affected by the PER established for certain
claims for the INL, ANL-East, and ANL-West.  The Director is retaining sole signature authority for
all other types of reopenings not otherwise delegated.

7.  For those identified cases requiring a new dose reconstruction that have a previously issued final
decision to deny as a result of a less than 50% POC, the responsible District Director should issue a 
Director’s Order vacating the final decision and reopening the claim.  The Director’s Order should 
state that the case is being reopened as a result of NIOSH’s assessment of internal dosimetry data 
that was not previously considered and that a new dose reconstruction is necessary based on 
guidance provided in OCAS-PER-017.  A sample Director’s Order is included as Attachment 3  .  
The District Director should code the case as “MN” (NO Initiates Review for Reopening) with a 
status effective date as the effective date of this bulletin.  

Upon reopening the claim, the District Director should code the case as “MD” (Claim Reopened – 
File Returned to DO) to reflect that the case has been reopened and is in the district office’s 
jurisdiction.  (The “MZ” status code is not necessary.)  The status effective date of the “MD” code 
is the date of the Director’s Order.  

Please note that while the “MD” code is generally input by National Office staff, entry of this code 
has been delegated to the District Director, just as the authority to grant reopenings has been in this 
specific circumstance.

8. If a claimant requests a reopening of his/her claim as a result of the OCAS-PER-017, and the 
case is not identified on the list of cases to be returned to NIOSH for a new dose reconstruction, the 
District Director should prepare a memorandum to the Director of DEEOIC and forward the case 
file to the National Office for review. 

9. The proposed district office operational plan goal for the list of identified cases is to refer the 
cases back to NIOSH (including reopening, if required) within 45 days of the date of this Bulletin 
for at least 50% of the cases, and within 90 days for 95% of the cases.  All cases requiring action 
due to this Bulletin should be completed within 120 days. 

10. To track progress on completion of the tasks outlined in this Bulletin, the list of cases provided 
by DEEOIC has four columns added thereto with the headings, “Reviewed Per Bulletin,” “Action 
Taken,” “Date of Action,” and “Comments.”  The district offices are to complete these columns as 
work progresses on implementation of this Bulletin.  The updated spreadsheet is to be forwarded to 
Mr. Frank James, Special Assistant, DEEOIC, every two weeks commencing two weeks after the 
issue date of this Bulletin.  

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Distribution List No. 1: All DEEOIC Employees
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Distribution List No. 7: Resource Centers

08-05 NIOSH’s OCAS-PER-018, entitled “Los Alamos National Laboratory Technical Basis 
Document Revision.

EEOICPA BULLETIN NO.08-05                       

Issue Date: October 29, 2007

___________________________________________________________

Effective Date: July 31, 2007

___________________________________________________________

Expiration Date: October 29, 2008

___________________________________________________________

Subject:  NIOSH’s OCAS-PER-018, entitled “Los Alamos National Laboratory Technical Basis 
Document Revision.”

Background: On July 31, 2007, the National Institute for Occupational Safety and Health (NIOSH) 
released OCAS-PER-018, entitled “Los Alamos National Laboratory TBD Revision.”  The purpose 
of the Program Evaluation Report (PER) is to evaluate the effect of the revision to the Technical 
Basis Document (TBD) on previously completed dose reconstructions.  It is NIOSH’s assessment 
that the change would affect the dose assigned and the probability of causation (POC) for certain 
claims.  A copy of OCAS-PER-018 is included as Attachment 1  .

This bulletin provides guidance on processing cases that are potentially affected by the release of 
OCAS-PER-018 where employment is verified at the Los Alamos National Laboratory (LANL) and
where a dose reconstruction was performed prior to May 30, 2007 and resulted in a POC of less 
than 50%. 

References: NIOSH document, OCAS-PER-018, “Los Alamos National Laboratory TBD 
Revision,” approved on July 31, 2007 found at 
http://198.246.98.21/niosh/ocas/pdfs/pers/oc-per18-r0.pdf. 

Purpose: To provide procedures for processing claims affected by NIOSH’s OCAS-PER-018.

Applicability: All staff.

Actions: 

1. On May 30, 2007, NIOSH revised the external dose TBD for the LANL to add median photon 
adjustment values and increase the skin/shallow dose for the Los Alamos Meson Physics Facility at 
the Los Alamos Neutron Science Center (LAMPF/LANSCE).  Because changes to a TBD change 
the underlying scientific methodology by which dose reconstructions are performed, NIOSH issued 
OCAS-PER-018, entitled “Los Alamos National Laboratory TBD Revision,” effective July 31, 
2007.  Since these changes may affect the outcome of the claim, the previous dose reconstruction 
for certain cases are no longer valid.  As a result, a new radiation dose reconstruction is necessary. 

The release of OCAS-PER-018 affects those cases with verified employment at the LANL where 
the dose reconstruction was performed prior to May 30, 2007 (as determined by the “Calculations 
Performed by” date found on NIOSH’s Report of Dose Reconstruction under the Energy Employees
Occupational Illness Compensation Program Act), and resulted in a POC of less than 50%. 

No action is required on cases with a final decision that was issued based on a dose reconstruction if
the “Calculations Performed by” date is on or after May 30, 2007. 

2. A comprehensive list of affected cases will be distributed to the appropriate district offices under 
separate cover. 

http://198.246.98.21/niosh/ocas/pdfs/pers/oc-per18-r0.pdf
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-05Attachments/EEOICPABulletin08-05Attachment1.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-05Attachments/EEOICPABulletin08-05Attachment1.htm


3. A claims examiner (CE) who receives a claim involving verified employment at LANL, must 
review the case for inclusion in the LANL Special Exposure Cohort (SEC) in accordance with 
EEOICPA Bulletin 07-11, Processing Claims for a new SEC Class for covered employees with 
exposure to radioactive lanthanum (RaLa) at work locations within Los Alamos National 
Laboratory and EEOICPA Bulletin 07-23, Processing Claims for a new Special Exposure Cohort 
(SEC) Class for covered employees of the Los Alamos National Laboratory (LANL), March 15, 
1943 through December 31, 1975.  If the criteria established for the LANL SEC’s are not met, then 
the CE should proceed with reviewing the case as outlined below. 

4. For those cases currently in posture for a recommended decision with verified employment at 
LANL, where a dose reconstruction was performed prior to May 30, 2007 and resulted in a POC of 
less than 50%, the CE is to return those cases to NIOSH for a new dose reconstruction. 

5.  When referring these cases to NIOSH for a new dose reconstruction, a request to the National 
Office Health Physicist is not required.  Instead, the CE should complete an amended NIOSH 
Referral Summary Document (ANRSD) and forward the ANRSD to the Public Health Advisor 
(PHA) assigned to the district office at NIOSH. The ANRSD should include the following 
statement in the “DOL Information” section, “Rework request due to the release of OCAS-PER-018
and any other applicable modifications.”  The CE should also: 

a.  Send a letter to the claimant explaining that the case has been returned to NIOSH for a new dose 
reconstruction as a result of a change in the dose reconstruction methodology.  A sample letter to the
claimant is included as Attachment 2  .

b.  Send a copy of this letter to the PHA at NIOSH assigned to the DO with the weekly DO 
submissions to NIOSH.  The dates on the ANRSD and the letter to the claimant must both be the 
same, since this will be the date used for the status code entry into ECMS.  The CE should code the 
case as “NI” (Sent to NIOSH) and select the “PEP” (Rework based on Program Evaluation Plan) 
reason code. 

(Note: Since this is considered a new dose reconstruction, the CE should not change the existing 
NR/DR status code to NR/RW as typically done for rework cases. Furthermore, if a POC value is 
already entered into ECMS, the CE should not delete the POC.  The new POC will simply be 
updated once it is calculated.)

Upon receipt of the revised dose reconstruction report, the CE proceeds in the usual manner and 
prepares a recommended decision.  The CE should code the case as “NR” (Received from NIOSH) 
and select the “DR” (Dose Reconstruction Received-POC) reason code. The status effective date 
will be the date the dose reconstruction is date stamped into the district office. The POC should be 
updated in ECMS based on the new dose reconstruction. 

6. For cases currently pending a final decision at the Final Adjudication Branch (FAB), the Hearing 
Representative/CE is to identify those cases with verified employment at LANL that have a 
recommended decision to deny based on a POC of less than 50%.  If the dose reconstruction was 
performed prior to May 30, 2007, the recommended decision should be remanded to the district 
office in the usual manner.  The Remand Order should direct the district office to refer the case back
to NIOSH for a new dose reconstruction as a result of the release of OCAS-PER-018.  

The CE should code the case as “F7” (FAB Remand) with a “F7J” (Dose Reconstruction needs to 
be Reworked) reason code.  The status effective date will be the date of the FAB remand. 

7. The following statement should be included in the Remand Order regarding the return of the case
to NIOSH for a new radiation dose reconstruction.

On July 31, 2007, NIOSH issued OCAS-PER-018, entitled “Los Alamos National Laboratory TBD 
Revision.”  The changes outlined in OCAS-PER-018 for LANL not only affect the underlying 
scientific methodology by which the dose reconstruction was performed, but could potentially 
affect the outcome of a claim. 
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The DEEOIC is obligated to ensure that the application of the dose reconstruction methodology is 
administered in a fair and consistent manner.  Given the revision to the underlying scientific 
assumptions by which the dose reconstruction was performed by NIOSH, and the release of 
OCAS-PER-018, the prior dose reconstruction/POC calculation on your claim is now invalid.  
While the modification to the dose reconstruction methodology may not impact the outcome of 
your claim, it is necessary for the claim to undergo a new dose reconstruction by NIOSH. 

8. In the exercise of the Director’s discretion over the reopening process, the Director is delegating 
limited authority to the District Director to sign Director’s Orders for reopening.  This delegated 
authority is limited to reopenings for those cases that are affected by the PER established for the 
LANL TBD revision.  The Director is retaining sole signature authority for all other types of 
reopenings not otherwise delegated.

9. For those cases that have a final decision to deny with verified employment at LANL, and not 
likely part of the SECs, where a dose reconstruction was performed prior to May 30, 2007 and 
resulted in a POC of less than 50%, the responsible District Director should issue a Director’s Order
vacating the final decision and reopening the claim.  The Director’s Order should state that the case 
is being reopened as a result of the change in scientific methodology by which the dose 
reconstruction is performed by NIOSH, and that a new dose reconstruction is necessary based on 
guidance provided in OCAS-PER-018.  A sample Director’s Order is included as Attachment 3  .  
The District Director should code the case as “MN” (NO Initiates Review for Reopening) with a 
status effective date as the effective date of this bulletin.  

Upon reopening the claim, the District Director should code the case as “MD” (Claim Reopened – 
File Returned to DO) to reflect that the case has been reopened and is in the district office’s 
jurisdiction.  (The “MZ” status code is not necessary.)  The status effective date of the “MD” code 
is the date of the Director’s Order.  

Please note that while the “MD” code is generally input by National Office staff, entry of this code 
has been delegated to the District Director, just as the authority to grant reopenings has been in this 
specific circumstance.

10. If a claimant requests a reopening of his/her claim as a result of OCAS-PER-018, and the case is
not one that is identified on the comprehensive list of cases distributed to the district offices, the 
case file must be evaluated to determine whether or not the claim warrants a reopening.  Simply 
identifying a PER is not considered new evidence and is not sufficient to warrant a reopening.  A 
reopening should be granted only if the evidence of file supports verified employment at the LANL 
and the dose reconstruction was performed prior to May 30, 2007, and resulted in a POC of less 
than 50%.  If these requirements are met, the District Director should issue a Director’s Order 
reopening the claim following the procedures as outlined in this Bulletin. 

Upon receipt of the claimant’s request for reopening, the District Director should code the case as 
“MC” (Claimant Requests Reopening).  The status effective date is the postmark date, if available, 
or the date the request is received in the DO or FAB, whichever is earlier. 

For all claimant requests for reopening as a result of the LANL PER that do not meet the criteria for
reopening as outlined in this bulletin, the District Director should prepare a memorandum to the 
Director of DEEOIC and forward the case file to National Office for review. 

11. The proposed district office operational plan goal for the list of identified cases is to refer the 
cases back to NIOSH (including reopening, if required) within 45 days of the date of this Bulletin 
for at least 50% of the cases, and within 90 days for 95% of the cases.  All cases requiring action 
due to this Bulletin should be completed within 120 days. 

12. To track progress on completion of the tasks outlined in this Bulletin, the list of cases provided 
by DEEOIC has four columns added thereto with the headings, “Reviewed Per Bulletin,” “Action 
Taken,” “Date of Action,” and “Comments.”  The district offices are to complete these columns as 
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work progresses on implementation of this Bulletin.  The updated spreadsheet is to be forwarded to 
Mr. Frank James, Special Assistant, DEEOIC, every two weeks commencing two weeks after the 
issue date of this Bulletin.  

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Distribution List No. 1: All DEEOIC Employees

Distribution List No. 7: Resource Centers

08-06 SEC class designation for Wilhelm Hall renovation workers at Ames Laboratory

EEOICPA BULLETIN NO.08-06                       
Issue Date: November 16, 2007

___________________________________________________________

Effective Date: October 12, 2007 

___________________________________________________________

Expiration Date: One year after issue date

___________________________________________________________

Subject:  SEC class designation for Wilhelm Hall renovation workers at Ames Laboratory. 

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of employees at the Ames 
Laboratory in Ames, Iowa to add a class to the SEC.

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
decided it qualified for evaluation under 42 C.F.R. § 83.13.  NIOSH submitted its findings to the 
petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On August 9, 
2007, the Board submitted recommendations to the Secretary of Health and Human Services (HHS)
to add to the SEC a class of employees who worked in certain job categories involved in the 
renovation of Wilhelm Hall at the Ames Laboratory for the period from January 1, 1955 through 
December 31, 1970.    

On September 12, 2007, the Secretary of HHS designated the following class for addition to the 
SEC in a report to Congress.

Sheet metal workers, physical plant maintenance and associated support staff (including all 
maintenance shop personnel), and supervisory staff who were monitored or should have been 
monitored for potential internal radiation exposures associated with the maintenance and renovation
activities of the thorium production areas in Wilhelm Hall (a.k.a. the Metallurgy Building or “Old” 
Metallurgy Building) at the Ames Laboratory from January 1, 1955 through December 31, 1970, for
a number of work days aggregating at least 250 work days or in combination with work days within
the parameters established for one or more other classes of employees in the Special Exposure 
Cohort.  
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A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  The SEC designation for this class became effective as of October 12, 2007, which 
was 30 days after the Secretary of HHS designated the class for addition to the SEC in a report to 
Congress.  While Congress had the authority to reject the recommendation within the 30-day time 
frame, no action was taken to contradict the addition of this new SEC class.   

While a new SEC class has been added for employees at Ames Laboratory, NIOSH has determined 
that it is possible to estimate external exposures and to estimate medical dose of employees working
in these job descriptions in Wilhelm Hall at the Ames Laboratory. This means that for claims that do
not satisfy the SEC membership criteria, a partial dose reconstruction is to be performed by NIOSH.

This is the second SEC class designation for Ames Laboratory.  A previous SEC class for Ames for 
the period 1942 through December 31, 1954 became effective September 7, 2006 and was the 
subject of Bulletin No. 07-01.

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the September 12, 2007 letter to Congress from the 
Secretary of HHS in which Secretary Leavitt makes the designation.

Purpose: To provide procedures for processing SEC claims for those performing renovation work in
Wilhelm Hall at Ames Laboratory. 

Applicability: All staff. 

Actions:

1.  This additional class encompasses claims already denied, claims at NIOSH for dose 
reconstruction, and future claims yet to be submitted.

2. The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of employees with claimed employment at Ames during the period of the SEC class. It 
includes pending cases, cases previously denied and those at NIOSH.  It also includes specified and 
non-specified cancer cases. This list is a comprehensive list of those cases that must be reviewed by 
the district office(s) and to FAB to determine whether the SEC class criteria are satisfied. This 
comprehensive list will be provided to the appropriate district offices and FAB under separate 
cover. 

The DEEOIC list includes NIOSH-identified cases, which should be considered for inclusion in the 
SEC class.  NIOSH will return dose reconstruction analysis records for cases with specified cancers
to the appropriate district office along with a CD for each case.  The CD contains all of the 
information generated to date, e.g., CATI report, correspondence, and dose information.  Also 
included on the CD, in the Correspondence Folder, should be a copy of the NIOSH letter sent to 
each claimant informing the claimant of the new SEC class and that his or her case is being returned
to DOL for adjudication.  A copy of the NIOSH letter to affected Ames claimants is included as 
Attachment 2.  The claims examiner (CE) must print out a hard copy of the NIOSH letter for 
inclusion in the case file. Case files returned from NIOSH to the district office for potential 
inclusion in the SEC class must be coded as “NW” (NIOSH, returned without a dose 
reconstruction) in ECMS.  The effective date for the code entry is October 12, 2007.  However, the 
code should not be entered until the DEEOIC office actually receives the NIOSH-returned dose 
reconstruction record.  

3.  For any cases identified as having a potential for compensability based on the new SEC class, 
the responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction 
process.  

4. Based on this review, the CE determines whether the claimant has a specified cancer, as listed in 
the Federal (EEOICPA) Procedure Manual Chapter 2-600.5.  If the employee has a specified cancer,
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proceed to the Action #5.  If the employee does not have a specified cancer, proceed to Action #7.

5. If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 work days in a job that would have been involved in the renovation work in Wilhelm Hall 
at Ames Laboratory between January 1, 1955 and December 31, 1970. 

Although thorium use in Wilhelm Hall ceased in 1953, renovations were undertaken beginning in 
1955 as part of the process to remove all residual radioactivity, particularly thorium, from the 
building.  In performing these extensive renovations, workers encountered thorium contamination 
left over from the period during which thorium was used and it was comments from these workers 
that provided the impetus for this addition to the SEC class. Given the definition of this class in the 
SEC, the evidentiary category that is most valuable to the CE in making the determination of 
whether to place and employee in the new class is job title.  

Job titles included in the class are sheet metal workers, painters, electricians, welders, plumbers and
HVAC mechanics as well as any others who would have participated in tasks such as duct work, 
removing and disposing of laboratory hoods, removing floor and ceiling tiles, moving basement 
walls, dismantling machine shops and removing the roof and equipment on the roof. The SEC 
petition evaluation report specifically states that the SEC class is intended to cover all Ames 
Laboratory maintenance shop personnel, since they were key to the various renovations that took 
place in Wilhelm Hall. The report also stated that of all the claims that NIOSH has identified as 
being included in the class, none had any dosimetry records. Therefore, the renovation work was 
not monitored, but should have been monitored.

According to the Ames Laboratory records staff, Ames Laboratory records provide detailed 
information about employees’ job titles during the years of the class.  In making a determination on 
whether an employee is a member of this additional class to the SEC, the CE must first review the 
case file for any indication of the worker’s job title. If the case file does not contain an indication of 
job title, the CE is to develop the claim with inquiries to the DOE and the claimant, as appropriate, 
seeking clarification of the employee’s job title.  In so doing, the CE is to enter the DE (Developing 
Employment) code in ECMS with a status effective date of the letter. 

NIOSH has also provided a summary of job titles that are not included in this additional class in the 
SEC. Excluded job titles include: scientists, chemists, metallurgists, engineers, technicians, and 
machinists.  These employees, although exposed to radionuclides in the course of their employment,
were monitored for those exposures and not involved in the unmonitored renovation activities in 
Wilhelm Hall. This tends to suggest that employees of Ames Laboratory with monitoring records 
would not be included in the class, unless they present additional evidence that would show they 
performed renovation work in Wilhelm Hall.  

If the employee is in a job title that is not obviously included or excluded, the operative question 
that needs to be answered by the CE is “does the evidence of record reasonably demonstrate the 
employee would have been involved in the renovation work inside Wilhelm Hall?”  If they worked 
in a job title known to be related to the renovation activities at the site, or there is some other 
evidence to show they performed renovations at the facility, then they are included.  The CE must 
apply reasonable discretion in making a judgment in these situations given the evidence of record.  
The evidence must present a credible basis for the CE to conclude that the employee performed 
renovations at the lab to be considered part of the SEC class.  If not, the claimant should be notified 
of the SEC criteria and advised to submit probative evidence. For example, a secretary would not 
likely work as part of a renovation team. As such, it would be necessary for the CE to notify the 
claimant of the SEC class requirement and allow them the opportunity to present convincing 
evidence that he or she was performing duties within the scope of the SEC class.  Code ECMS with 
DE (Developing Employment) with the status effective date of the letter. It should be noted that 
merely showing a work location within Wilhelm Hall is not pertinent to determining class 
membership, since some of the excluded job descriptions pertain to workers who were located in 
Wilhelm Hall. 



6.  Once the CE has determined the person named in the claim has a diagnosed specified cancer and
meets the employment criteria of the SEC classes, the CE should proceed in the usual manner for a 
compensable SEC claim and prepare a recommended decision.  

ECMS Coding Reminder:  The “SE” status code must be entered with a status effective date equal 
to the status effective date of the recommended decision to approve.  The SEC site must be selected 
from the drop down menu under the “SEC/SEC Desc” field on the claim screen. 

7. As discussed earlier, the Secretary of Health and Human Services determined that it is not 
feasible for NIOSH to perform complete dose reconstructions for the class of employees who 
performed renovations in Wilhelm Hall at the Ames Laboratory in Ames, IA between January 1, 
1955 and December 31, 1970.

However, NIOSH has indicated that partial dose reconstructions are possible for external dosimetry 
and that medical dose can also be calculated. Accordingly, for cases that do not meet the criteria of 
the SEC class, the CE must refer these cases back to NIOSH with a new NIOSH Referral Summary 
Document (NRSD) to perform dose reconstructions.  The CE should code these cases as “NI” (Send
to NIOSH). The status effective date is the date of the Senior or Supervisory CE signature on the 
NRSD. 

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE should code the case as “NR” (NIOSH Dose Reconstruction 
Received) and select the “PD” (Partial Dose Reconstruction) reason code. The status effective date 
is the date the dose reconstruction is date-stamped into the District Office. The CE should not delete
the “NW” (NIOSH, returned without a dose reconstruction) or “NI” (Sent to NIOSH) code already 
present in ECMS.  

8. For NIOSH-identified cases returned to the district office, if it is determined that the case does 
not qualify for the SEC class, the CE, through the Senior CE (SrCe), notifies the appropriate point 
of contact at NIOSH via E-mail to proceed with the dose reconstruction. The SrCE then prints a 
copy of the “sent” e-mail (making sure the printed copy documents the date it was sent) and inputs 
the NI (Sent to NIOSH)code into ECMS, effective the date of the E-mail requesting NIOSH to 
proceed with dose reconstruction. The E-mail should include a brief statement of why the case 
should proceed with dose reconstruction, e.g., non-specified cancer, insufficient latency period or 
does not meet the 250 work day requirement.  A hard copy printout of the E-mail is to be inserted in
the case file.

9. For any claim that is not already at NIOSH effective October 12, 2007 and for which the CE 
determines a dose reconstruction is appropriate, the normal NIOSH referral process will apply.

10. If the claim includes both a specified cancer and a non-specified cancer, medical benefits are 
only paid for the specified cancer(s), any secondary cancers that are metastases of the specified 
cancer(s), and any non-specified cancers that have a dose reconstruction that resulted in a 
probability of causation of 50 percent or greater. In these instances, the CE is to draft a 
recommended decision to accept the claim for the specified cancer (provided all criteria are met) 
and refer the rest back to NIOSH for a determination on causation for the non-specified cancer to 
determine eligibility for medical benefits. The CE is to code this A1 for Recommend Partial Accept 
in ECMS and use B for the description code.  The CE also needs to input the SE (SEC) code with 
the appropriate reason code. Then input the NI code when the case is sent to NIOSH.

11.  If there is a final decision to deny based on a POC of less than 50% in the case and a review of 
the evidence of record establishes likely inclusion in the SEC class, it will need to be reopened. In 
the exercise of the Director’s discretion of the reopening process, the Director is delegating limited 
authority to the four District Directors to sign Director’s Orders for reopening. This delegated 
authority is limited to reopenings based upon evidence that an Ames employee meets the criteria for
placement into the Ames SEC class as defined by this Bulletin. A sample Director’s Order is 
provided in Attachment 3  .  The Director is retaining sole signature authority for all other types of 
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reopenings not otherwise delegated. 

12. For those cases which are reopened under the authority granted in this Bulletin, the District 
Director should code the case as “MN” (NO Initiates Review for Reopening) with a status effective 
date as the effective date of this bulletin. 

For all reopenings per this bulletin, upon completing the Director’s Order to reopen the claim, the 
District Director should code the case as “MD” (Claim Reopened – File Returned to DO) to reflect 
that the case has been reopened and is in the district office’s jurisdiction.  (The “MZ” status code is 
not necessary).  The status effective date of the “MD” code is the date of the Director’s Order.  

Please note that while the “MD” code is generally input by National Office staff, entry of this code 
has been delegated to the District Director, just as the authority to grant reopenings has been in this 
specific circumstance. 

13. Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending Ames 
Laboratory cases that have a recommended decision to deny. All cases on the comprehensive list 
identified in action item 2 that are located at a FAB office must be reviewed for possible inclusion 
in the SEC class.  If the employee worked at Ames during the time specified, has a specified cancer,
and meets the 250 work day requirement, FAB is to review the case for the parameters of the SEC 
as specified in this Bulletin. If the criteria of the SEC are met, the FAB is to reverse the district 
office’s recommended decision to deny and accept the case. In ECMS, the status code “F6” must be
used to reflect the FAB reversal. FAB should undertake appropriate development, as outlined in 
item 5, above, if necessary, to determine membership in the SEC class.  

If no action is required FAB must follow the instructions specified in action item 15, below, to 
indicate that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the District Office. If 
FAB determines that the case cannot be approved based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see action items 5 and 7) FAB must remand the case for district
office action. 

14.         The proposed district office operational plan goal for the cases on the DEEOIC list is to:

·        complete recommended decisions (including reopening, if required)within 45 days of the date 
of this Bulletin or refer the cases back to NIOSH within 45 days of the date of this Bulletin for at 
least 50% of the cases,

·        complete recommended decisions (including reopening, if required)within 90 days of the date 
of this Bulletin or refer the cases back to NIOSH within 90 days for 95% of the cases,  

·        and complete all cases requiring action due to this Bulletin within 120 days. 

15.         For cases on the list that do not require any action to be taken (either a new recommended 
decision to accept based on the SEC or a return to NIOSH) the CE must write a brief memo to the 
file that explains the case was reviewed under this bulletin, no additional action is necessary, and 
why. No action is required when the case does not meet the SEC and there is no need to return it to 
NIOSH. 

The CE must then code ‘NA’ – No Action Necessary and then select the appropriate reason code 
from the reason code drop down list.  For Ames Laboratory cases that were reviewed under this 
bulletin and require no additional action, the reason code that must be selected is ‘06S’ (Reviewed 
under 08-06, Ames SEC).  If the case is an E/B case, the NA-06S must be coded into ECMS B.  The
status effective date of the ‘NA’ code is the date of the memo to the file stating review is complete 
and the CE has determined there is no further action necessary.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC



Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections

08-07 Beryllium vendor activities that are related to producing or processing beryllium for 
DOE

EEOICPA BULLETIN NO.08-07    

Issue Date:  November 1, 2007

___________________________________________________________

Effective Date:  November 1, 2007

___________________________________________________________

Expiration Date:  November 1, 2008

__________________________________________________________

Subject:  Beryllium vendor activities that are related to producing or processing beryllium for DOE.

Background:  42 U.S.C. § 7384l(7) defines “covered beryllium employee” in three different 
contexts.  In § 7384l(7)(C), a “covered beryllium employee” is defined as a person who was 
exposed to beryllium in the performance of duty and is also “a current or former employee of a 
beryllium vendor, or of a contractor or subcontractor of a beryllium vendor, during a period when 
the vendor was engaged in activities related to the production or processing of beryllium for sale to,
or use by, the Department of Energy” (DOE).  This means that a “covered beryllium employee” 
under § 7384l(7)(C) can be an employee of a vendor during a period when the vendor was 
producing or processing beryllium for DOE, as well as during a period when the vendor was 
engaged in “activities related to” producing or processing beryllium for DOE.  In 20 C.F.R. § 
30.205(a)(2)(iii) (2006), one of these “activities related to” is identified as environmental 
remediation of a vendor’s facility pursuant to a contract between the vendor and DOE, and the 
Division of Energy Employees Occupational Illness Compensation (DEEOIC) took the position in a
Part B claim by  an employee who only worked for a vendor after it had ceased producing or 
processing beryllium for DOE that there were no vendor “activities related to” such producing or 
processing other than the one described in § 30.205(a)(2)(iii).  After DEEOIC denied the claim, the 
employee filed a petition for  review of that denial in U.S. District Court, and in Brigham v. Office 
of Workers’ Compensation Programs, 477 F.Supp.2d 160 (D.D.C. 2007), it was held that § 
30.205(a)(2)(iii) did not describe the only vendor activity “related to” producing or processing 
beryllium for DOE.  This Bulletin describes the additional vendor activity that DEEOIC found was 
related to producing or processing beryllium for DOE in the final decision that it subsequently 
issued in the employee’s Part B claim, and the type of findings of fact and conclusions of law that 
were needed in the final decision.  This Bulletin also provides guidance regarding some other 
beryllium vendor activities that DEEOIC considers to be related to producing or processing for the 
purpose of § 7384l(7)(C), and general procedures to be followed in all other claims where none of 
an employee’s work for a beryllium vendor occurred while the vendor was producing or processing 
beryllium for DOE.
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References:  42 U.S.C. § 7384l(7)(C); 20 C.F.R. §§  30.205(a)(2)(iii) and 30.206.

Purpose:  To provide guidance regarding vendor activities that are considered by DEEOIC to be 
related to processing or producing beryllium for DOE, and procedures to be followed in all claims 
where the employee only worked for a beryllium vendor either before or after the covered period 
shown for that vendor in ECMS.

Applicability:  All staff.

Actions:

1.        In the claim noted above, the claimant submitted a number of documents showing that the 
beryllium vendor where he had worked had contracted with another firm (not DOE) to  remediate 
and demolish a building at the vendor’s facility in which it had processed beryllium for the Atomic 
Energy Commission (AEC) in the 1960’s.  The beryllium vendor had last processed or produced 
beryllium for the AEC in 1975 (this was also the end date for that vendor in ECMS).  The employee
started working for the beryllium vendor in June of 1983, and the remediation and demolition of the
building in question occurred during the single calendar year 1985. 

2.        Because this evidence suggested that the employee could have been exposed to residual 
beryllium contamination due to the vendor’s former work for the AEC, further development of the 
record was necessary.  To accomplish this, the Director of DEEOIC issued an administrative 
subpoena directing the vendor to produce all relevant evidence in their possession regarding the 
beryllium work they did for both the AEC/DOE and the private sector.

3.   Because the evidence submitted by the beryllium vendor in response to the subpoena met the 
criteria in 20 C.F.R. § 30.206(d) for persuasiveness, DEEOIC considered whether the evidence 
supported enlarging the time frame for the vendor under § 30.206(b).  It determined that in addition 
to the expansion for all beryllium vendors already contained in § 30.205(a)(2)(iii) noted above, it 
would be appropriate to expand the covered time period for that particular vendor to include the 
additional year 1985 because it was engaged in “activities related to” its prior producing or 
processing of beryllium for the AEC/DOE when the vendor’s management took conscious action by
contracting with a firm to remediate more than a “de minimus” amount of residual beryllium 
contamination remaining from that producing or processing, as supported by the determination of 
the National Institute for Occupational Safety and Health (NIOSH) that there was a  “potential for 
significant residual contamination outside of the period in which weapons-related production 
occurred” at the beryllium vendor’s facility in its revised June 2004 Report on Residual Radioactive
and Beryllium Contamination at Atomic Weapons Employer Facilities and Beryllium Vendor 
Facilities, at Appendix B-2, page 4.  The final decision in the Brigham claim is EEOICPA Fin. Dec.
No. 23005-2002 (July 31, 2007); this decision will be posted to the FAB Decision Database on the 
DEEOIC website.

4.   As a result of the adjudication of the above-noted claim, DEEOIC has determined that effective 
immediately, the expansion beyond the period during which a vendor is engaged in the processing 
or producing of beryllium for DOE is not limited to the one situation found in § 30.205(a)(2)(iii), 
which involves time periods during which “environmental remediation of a vendor’s facility was 
undertaken pursuant to a contract between the vendor and DOE.”  Instead, DEEOIC will consider 
whether additional activities of a vendor are “related to” that vendor’s processing or producing in 
future claims.  Except as described in Action Item Nos. 5-8 below, when a claims examiner (CE) 
encounters a claim in which the employee worked for a beryllium vendor completely outside of the 
period for that vendor that appears in ECMS, and it is alleged that the vendor was “engaged in 
activities related to” its processing or producing of beryllium for DOE at some point during the time
the employee worked for the vendor, the CE must forward the case file to the Policy Branch for 
consideration of whether the employee is a “covered beryllium employee.”

5.   With respect to claims where the “activities related to” are activities of the vendor involving 
remediation of its facility after the time period for that vendor listed in ECMS, the CE checks 



Appendix B-2 of NIOSH’s revised 2004 Report on Residual Radioactive and Beryllium 
Contamination at Atomic Weapons Employer Facilities and Beryllium Vendor Facilities to see if 
NIOSH found “potential for significant residual contamination outside of the period in which 
weapons-related production occurred” at the facility.  If there is such a finding for the vendor in 
question, the CE proceeds to develop the factual evidence with respect to the issue of “conscious” 
management action.

6.   If the evidence in the case file is not sufficient to establish that the management of the beryllium
vendor took some form of “conscious” action to remediate the residual beryllium contamination 
(actions of the employee alone are not actions of the vendor’s management), but the claimant has 
made a threshold showing sufficient to convince the CE that further development is warranted, a 
request should be sent to the vendor asking for evidence of management action  taken to remediate 
the residual beryllium contamination.  If after the CE received additional evidence in response to 
the request there is still some doubt as to whether the action taken is the equivalent of the 
management action that led to the acceptance of the Brigham claim, or if the CE encounters a lack 
of cooperation on the part of the vendor, refer the case file to the Policy Branch for further action.

7.   Once the appropriate development is completed, the CE determines whether there is sufficient 
evidence to show that the beryllium vendor’s management took “conscious” action to remediate 
residual beryllium contamination as demonstrated by NIOSH’s revised 2004 Report, and if there is, 
the period of time during which this “conscious” action took place.  If the CE can answer the first 
one of these inquiries in the affirmative, and the employee worked for the vendor at the vendor’s 
facility for at least one day during the period of the “conscious” action, the CE proceeds to 
adjudicate the case using the normal procedures of Chapter 2-700 (February 2007) of the Federal 
(EEOICPA) Procedure Manual.  In the findings of fact for the recommended decision (as well as 
the final decision), the CE must make findings on the period of time during which the vendor was 
processing or producing beryllium for DOE, NIOSH’s determination that there was residual 
beryllium contamination at the facility, what the “conscious” action of the vendor’s management 
was, and how that “conscious” management action remediated more than a “de minimus” amount of
residual beryllium contamination at the facility after the vendor ceased producing or processing 
beryllium for DOE.

8.   In addition to the above-noted situation, DEEOIC has determined that certain other activities of 
a beryllium vendor are considered to be “related to” the production or processing of beryllium for 
sale to, or use by, DOE under § 7384l(7)(C) of EEOICPA.  Those activities are:

(a) Packing/shipping activities necessary for the delivery of beryllium or machined beryllium to the 
AEC/DOE after production or processing has stopped.

(b) Relocation of AEC/DOE-owned beryllium machining equipment from one building to another 
at a beryllium vendor facility, after producing or processing under one contract has stopped and 
before it begins under another contract.

Disposition: Retain until incorporated in the Federal

(EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections

08-08 Processing Claims for a Special Exposure Cohort (SEC) Class for covered employees of 



the Los Alamos National Laboratory (LANL), March 15, 1943 through December 31, 1975. 

Note: This bulletin updates Bulletin 07-23 (Processing Claims for Special Exposure Cohort 
Class for covered employees of the Los Alamos National Laboratory, March 15, 1943 through 
December 31, 1975) by adding Technical Area 33 (TA-33) to the table of operational technical 
areas that potentially used radioactive material in Attachment 3.

EEOICPA BULLETIN NO.08-08                       

Issue Date: November 8, 2007

___________________________________________________________

Effective Date: July 22, 2007

___________________________________________________________

Expiration Date: November 8, 2008

___________________________________________________________

Note: This bulletin updates Bulletin 07-23 (Processing Claims for Special Exposure Cohort 
Class for covered employees of the Los Alamos National Laboratory, March 15, 1943 through 
December 31, 1975) by adding Technical Area 33 (TA-33) to the table of operational technical 
areas that potentially used radioactive material in Attachment 3. 

Subject:  Processing Claims for a Special Exposure Cohort (SEC) Class for covered employees of 
the Los Alamos National Laboratory (LANL), March 15, 1943 through December 31, 1975. 

Background: On August 3, 2007, the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) issued EEOICPA Bulletin 07-23, Processing Claims for a new Special 
Exposure Cohort (SEC) Class for covered employees of the Los Alamos National Laboratory 
(LANL), March 15, 1943 through December 31, 1975. Bulletin 07-23 included Attachment #3, 
provided by the National Institute for Occupational Safety and Health (NIOSH), which listed all the
technical areas at LANL that NIOSH had concluded used radioactive material during the SEC time 
period. After the issuance of Bulletin 07-23, NIOSH notified DEEOIC that they had inadvertently 
omitted Technical Area 33 (TA-33) from the table listing the technical areas (TAs) that were known 
to have a history of radioactive material use. 

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the June 22, 2007 letter to Congress from the 
Secretary of HHS in which Secretary Leavitt makes the designation; EEOICPA Bulletin No. 07-23; 
the September 10, 2007 letter from NIOSH to DEEOIC. 

Purpose: To add Technical Area 33 (TA-33) to the list of TAs in LANL that was known to have a 
history of radioactive material use. 

Applicability: All staff. 

Actions: Pursuant to Bulletin 07-23, NIOSH provided a list that identified TAs with a history of 
radioactive material use. Bulletin 07-23 instructed the Claims Examiner (CE) to consider all TAs 
found on this list as covered for purposes of assessing employment at a location that is part of the 
SEC class for LANL.  This list was provided as Attachment 3 under Bulletin 07-23 and is an 
addendum to the SEC Petition Evaluation Report (Table Addendum-2: List of TAs NIOSH has 
Concluded Used Radioactive Material During the Covered Period). Since the issuance of Bulletin 
07-23, NIOSH has notified DEEOIC that TA-33 was inadvertently omitted from this list. The CE is 
now to consider TA-33 as having a history of radioactive material use. Evidence showing 
employment at TA-33 must be considered covered for purposes of assessing employment for 
inclusion in the SEC class for LANL in accordance with the procedures developed under Bulletin 



07-23.  

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

08-09 Authorizing In-Home Health Care. Note: This Bulletin replaces Bulletin Nos. 07-20 and 
07-22. Attachments 3 and 4 have been modified to reflect the proper per diem billing code for 
Home Health Aides (HHAs) and Certified Nurse Assistants (CNAs), including an explanation of 
when this billing code is to be used. Minor procedural and wording changes have been 
incorporated as well. 

EEOICPA BULLETIN NO. 08-09
Issue Date:   

______________________________________________________

Effective Date:  

______________________________________________________

Expiration Date:  

______________________________________________________

Note: This Bulletin replaces Bulletin Nos. 07-20 and 07-22. Attachments 3 and 4 have been 
modified to reflect the proper per diem billing code for Health Aides (HHAs) and Certified 
Nurse Assistants (CNAs), including an explanation of when this billing code is to be used. 
Minor procedural and wording changes have been incorporated as well.

Subject:  Authorizing In-Home Health Care

Background:  The Energy Employees Occupational Illness Compensation Program Act (EEOICPA 
or the Act) provides for medical benefits to covered employees. Specifically, 42 U.S.C. §7384s(b) 
and §7385s-8 provide that a covered Part B or Part E employee shall receive medical benefits under
§7384t of EEOICPA. Section 7384t(a) states that: “The United States shall furnish, to an individual 
receiving medical benefits under this section for an illness, the services, appliances, and supplies 
prescribed or recommended by a qualified physician for that illness, which the President considers 
likely to cure, give relief, or reduce the degree or the period of that illness.” The Division of Energy 
Employees Occupational Illness Compensation (DEEOIC) is responsible for ensuring that 
employees who have had an illness accepted under the EEOICPA receive appropriate and necessary
medical care for that illness as delineated under the EEOICPA.  

The program has numerous claimants with covered medical conditions who require in-home health 
care services.  This bulletin provides clarification with regard to the evidence needed to authorize 
this type of care, as well as procedural guidance with regard to the process for review, development,
and authorization of in-home health care services. 

References:  42 U.S.C. §7384s, §7384t, §7385S-8

Purpose: The purpose of this bulletin is to provide procedural guidance to claims staff in the 
adjudication of claims for in-home health care services.   

Applicability:  All staff.

Actions:

1. For all in-home health care requests, there are three parties within DEEOIC involved in the 



receipt, review, and authorization process:

(a) Home Health Care Point of Contact (POC) Claims Examiner - These specialized claims 
examiners are responsible for reviewing, developing, approving or denying the requests.  Each 
District Director is to appoint one to three claims examiners (as appropriate) to serve in this role.

(b) Bill Processing Agent (BPA) – This is the DEEOIC medical bill contractor responsible for 
recording receipt of incoming requests, communicating with district office personnel to obtain 
appropriate authorization, and processing provider bills. 

(c)  District Office Fiscal Officer (FO) – This individual serves as the official liaison between the 
POC CE and the bill processing agent (BPA). The FO’s principal duty is to provide official 
authorizations or rejections of home health care requests to the BPA processing agent in the form of 
electronic communications (threads).

2. All requests for home health care must be submitted to DEEOIC’s bill processing agent (BPA) 
via fax, mail, or electronically, to begin the authorization process.  The BPA documents receipt of 
all requests and creates an electronic record of same. The BPA then sends a thread communicating 
the receipt of a new pending home health care request to the FO. 

3. All requests for in-home health care require prior authorization from the POC claims examiner 
(expedient review occurs under certain emergency situations - see action item 18 below for further 
information), including authorization for initial nurse assessments.  If a physician requests that an 
initial in-home assessment be performed to determine the need for home health care, the request for 
that initial assessment must be submitted to the BPA with appropriate supporting medical 
documentation.

4. Written requests that are received in the district office from the claimant, the authorized 
representative, the treating physician, or a service provider, must be faxed by the POC CE, to the 
BPA, to begin the authorization process. Concurrently, the POC CE will begin development on any 
such request while awaiting an acknowledgement from the BPA. 

5. If the POC CE receives a request for an initial assessment without a physician’s signature or 
recommendation, the POC CE must fax it to the BPA and begin concurrent development, the same 
as in step #4 above. The POC CE sends a letter to the claimant advising that a request for an initial 
assessment has been received without a physician’s recommendation.  The POC CE enters code 
DM – Developing Medical into ECMS with a status effective date the date of the letter.  In the 
letter, the POC CE provides 30 days for receipt of a physician’s authorization or request for the 
assessment. If medical documentation is not received within 30 days, the POC CE denies the 
request for assessment pursuant to the instructions in action item 26 below.  

6. Telephone requests for in-home health care must be documented in ECMS. Except in cases of an 
emergency nature (See Item 19 below), the POC CE may provide information and answer questions
pertaining to in-home care covered by DEEOIC, however all callers should be advised that they 
must submit their requests in writing before the authorization process can begin. Written requests 
must include a medical rationale and a detailed explanation of the type and level of service the 
patient requires. 

7. Requests need not come directly from the claimant to be considered a valid request.  Requests for
an in-home evaluation of a patient’s needs, and/or requests for in-home care can be initiated by an 
authorized representative, or any licensed doctor or medical provider.

8. Upon receipt of an authorization request for home health care from the BPA, the FO forwards the
information to the appropriate POC CE for review and adjudication. 

9. Upon receipt of such request, the POC CE must determine the particular home health services or 
care being requested. Generally, the types of requests that are submitted include:  a physician’s 
request for authorization of an initial in-home assessment; discharge summary from a hospital 
requesting specific home health care services; or requests from a physician for continuing home 



health care services (following expiration of a previous authorization).  

10.  Upon receipt of a request, the POC CE reviews the medical evidence to determine if the initial 
assessment or home health care was requested by the treating physician.  If the request comes from 
the treating physician, or another appropriate doctor, the POC CE approves the initial assessment 
only (if applicable).  When an initial assessment request precedes a request for home health care, 
the POC CE may not approve home health care until after the initial assessment has been completed
and a plan of care has been submitted.  Once the POC CE approves the initial assessment, the POC 
CE sends an email to the FO, who sends a thread to the BPA authorizing the request (see action item
17 for more information concerning approvals).  

11.  Upon receipt of a plan of care, discharge summary, or physician’s recommendation delineating 
a specific request for home health care services, the CE must conduct a complete review of the case 
file to determine if there is any recent medical documentation from the primary care physician (or 
treating specialist for the accepted condition), describing the need for in-home medical care as it 
relates to the covered medical condition.  The primary information that the treating physician must 
provide (often contained in the plan of care signed by a physician) should include:

(a)  Description of the in-home medical needs of the patient arising from the covered medical 
condition.  This includes a narrative of the patient’s medical need for assistance while in the home 
and how this is linked to the covered medical condition.  The physician must describe the findings 
upon physical examination, and provide a complete list of all medical conditions (those accepted by
DEEOIC and those not accepted by DEEOIC). If a claimant has one or more non-covered 
conditions, medical evidence must demonstrate how the requirement for home health care is related 
to the accepted conditions.  The physician should also describe laboratory or other findings that 
substantiate a causal relationship between the accepted condition(s) and the need for assistance or 
skilled nursing care in the home.  Generally, approved in-home services include:  administration of 
medication, medical monitoring, bathing and personal hygiene, meal preparation and feeding, 
wound dressing changes, and medical equipment checks.  

(b)  Level of care required, i.e. Registered Nurse (RN), Licensed Practical Nurse (LPN), Home 
Health Aide (HHA), etc.  The doctor must specify the appropriate type of professional who will 
attend to the patient.  Services requiring specialized skills such as administration of medication and 
medical monitoring generally require a RN or LPN, while services of a general nature (typically 
referred to as activities of daily living), such as bathing, personal hygiene, and feeding are generally
performed by home health aides.  

(c)  Extent of care required (months, days, hours, etc).  A written medical narrative must describe 
the extent of care to be provided in allotments of time. (Example: RN to administer medication and 
check vitals once a day, every three days, with a home health aide to assist with bathing, personal 
hygiene, and feeding, eight hours a day, seven days a week for three months.)  

12.  If upon review the POC CE finds that the medical evidence is incomplete and the file does not 
contain an adequate description of the in-home health care needs of the patient, the POC CE 
prepares a letter to the claimant advising that the DEEOIC has received a request for in-home health
care.  In the letter to the claimant, the POC CE advises that additional medical evidence is required 
before services can be authorized.  Additionally, the POC CE will direct a copy of the claimant 
letter to the treating physician, requesting a narrative medical report that includes all of the 
information described in action item 11 (above).  In addition, the physician should be asked to 
estimate the length of time for which the patient will ultimately require home health care 
assistance.  The POC CE advises in the letter that the medical report is required within 30 days. A 
sample letter to the claimant (and physician) is attached. (Attachment 1)   The POC CE also faxes 
and mails a copy of the letter to the treating physician’s office.  The POC CE enters code DM -  
Developing Medical into ECMS with a status effective date the date of the letter.

13.  Upon mailing the request to the claimant (copy to the treating physician) the POC CE enters an 



ECMS note describing the action and inserting a 15-day call-up.  If on the fifteenth day the 
physician has not responded, the CE contacts the physician’s office to inquire if the letter was 
received, and to ask if there are any questions regarding the request for information. The call is 
documented in TMS and another 15-day call-up inserted in ECMS.      

14.  After 30 days has passed with no satisfactory response from the treating physician, or no 
response from the claimant, the POC CE prepares a second letter to the claimant (accompanied by a
copy of the initial letter), advising that following the previous letter, no additional information has 
been received from the treating physician.  The POC CE advises that an additional period of 30 
days will be granted for the submission of necessary evidence, and if the information is not received
in that time, the request for in-home care may be denied by the DEEOIC (see Attachment 2 for a 
sample letter).  The POC CE enters code DM – Developing Medical into ECMS with the status 
effective date the date of the letter.

15.  If the claimant or the physician does not provide a response to the request for information 
within the 30-day period allowed, the POC CE issues a letter decision to the claimant denying the 
claim for in-home health care. (See action item 26 below for more details.) The POC CE further 
sends an email to the FO, who sends a thread to the BPA advising that the service has been denied.

16.  If the claimant calls and states that he/she does not require in-home health care, the POC CE 
requests that the claimant put this in writing.  Upon receipt of any written statement from the 
claimant stating that he/she is not requesting in-home health care, the POC CE writes a letter to the 
claimant with a copy to the treating physician advising that the claimant is not requesting in-home 
health care and thus the matter is closed. In this situation, the POC CE sends an email to the FO, 
who sends a thread to the BPA advising that this service is denied.  The POC CE enters the code 
DM – Developing Medical into ECMS with the status effective date the date of the letter.

17. If medical evidence is received, the POC CE must determine if it is of sufficient probative value
to authorize in-home health care. It is absolutely critical that the POC CE undertake appropriate 
analysis of any documentation pertaining to in-home services before authorizing such care. The 
underlying function of the POC CE is to ensure that the covered employee receives the necessary 
medical care for the accepted medical condition and that any such request for care reasonably 
corresponds with the medical evidence in the case file.  If the physician does not provide sufficient 
details concerning the claimant’s physical condition, relationship to accepted conditions, or specific 
reasons for in-home health care, the POC CE must refer the case to a District Medical Consultant 
(DMC) for review.  Upon receipt of a DMC’s opinion, the CE weighs the medical evidence in the 
file.  If the DMC opinion is clearly in conflict with the recommendations of the treating physician, 
and the POC CE’s attempts to resolve the situation by communicating with the treating physician 
have not been successful, the POC CE is to arrange for a second medical opinion or referee 
evaluation, depending on the circumstances. (Refer to Procedure Manual 2-0300 for instructions 
regarding a second opinion examination or referee medical examination.)  In evaluating the medical
evidence, the POC CE must base any determination solely on the weight of medical evidence in the 
case file.  The POC CE must not under any circumstances deny or reduce in-home health care 
services without a medical basis for such denial.

18.  In certain emergency claim situations (see item 19 for a full discussion of the types of 
emergencies), the CE may authorize in-home health care for a preliminary 30-day period while 
additional development is undertaken. 

     (a) Under these circumstances, the physician or hospital staff will contact DEEOIC’s BPA for 
immediate attention.  The physician or hospital employee must notify the BPA that the situation is 
of an emergency nature (i.e. the claimant is being released from the hospital and requires immediate
in-home care).  The BPA obtains any pertinent documentation and assesses the emergency nature of 
the request.  Once the medical evidence is obtained, the BPA contacts the FO immediately, advising 
of the situation and providing electronic copies of documentation obtained. The BPA does not make
a decision regarding the request, but simply obtains the pertinent documentation and advises the FO



of the emergency request. 

     (b)  Upon receipt of the documentation, the FO forwards the information to the POC CE for 
review.  If discharge information from a treating physician supports the need for immediate 
authorization, the CE provides approval for 30 days pending additional development (see below for 
additional information concerning approval).  The POC CE enters code DM – Developing Medical
into ECMS with the status effective date being the date that a request letter is sent to the claimant.  
The POC CE concurrently sends an email to the FO advising of this approval.  The FO sends a 
thread to the BPA with the approval information and places a telephone call to the BPA, alerting 
them of an impending emergency request.

     (c) In some situations the request for emergency home health care may not be accompanied by 
evidence supporting the emergency nature of the request.  For example, the claimant’s condition 
may be stable, or he/she is not being discharged from a hospital.  In these situations, the POC CE 
sends a letter to the claimant, with a faxed copy to the requestor if other than the claimant.  The 
letter advises that no evidence was submitted to support the request for emergency care, and that 
additional medical evidence is required.  The POC CE enters code DM – Developing Medical into 
ECMS with the status effective date the date of the request letter.  Further development actions are 
outlined below.  In addition, the POC CE sends an email to the FO advising that the request for 
emergency care is under development.  The FO sends a thread to the BPA advising of this 
determination and places a telephone call to the BPA, alerting them of an impending emergency 
request.

     (d)  After any initial approval for 30-day emergency care, it is very important that the POC CE 
undertake immediate action to obtain the necessary evidence to fully substantiate that the care being
provided is medically necessary to give relief for the accepted medical condition. This should occur 
within the preliminary 30-day authorization period.  Extensions may be granted in increments of 30 
days, but should generally never exceed a total of 120 days without the collection of the necessary 
evidence to fully document that the care being provided is medically warranted and necessitated by 
the accepted medical condition. 

19.  Emergency situations warranting short-term preliminary authorization for in-home health care 
include:

·  Requests for in-home health care for terminal patients with six months or less to 
live.  Terminal status must be based on the opinion of a medical physician.  

·  Patients discharged from in-patient hospital care with need for assistance.  The CE 
must carefully evaluate these situations to ensure the medical documentation clearly 
indicates that the patient’s care and well-being is dependent on the assignment of a 
medical professional in the home, (normally following a hospital stay).  If the BPA 
has not already obtained this, the POC CE requests the attending physician discharge
summary and discharge planning summary, which is normally available within 72 
hours of discharge.

When pre-authorization of emergency in-home care is to be granted, the POC CE prepares a 
memorandum for the case file documenting the rationale applied in authorizing care. For each 
subsequent 30-day pre-authorization granted, a new memo should be prepared outlining the basis 
for such authorization. In addition, the POC CE notifies the claimant and provider in writing of 
additional periods of authorization.  The POC CE sends an email to the FO advising of any 
authorizations, and the FO forwards the information to the BPA in the form of a thread.

20.  For all requests, if upon review of the medical evidence the POC CE decides that in-home 
health care is required, authorization is to be granted.  The POC CE prepares a letter notifying the 
claimant and the home health care provider of the decision, and delineating the following 
information (see Attachment 3 for a sample authorization letter):



(a)  Covered medical condition(s) for which care is being authorized.

(b) A specific narrative description of the service approved (e.g. in-home assistance in administering
medicine, monitoring accepted conditions, assistance in/out of bed, preparing meals and feeding, 
and medical equipment checks).

(c)  Level and duration of the specialized care to be provided, i.e. RN 1 hour per day and Home 
Health Aide 8 hours per day, 7 days a week for a period of 3 months.  

(d)  Authorized billing codes relevant to the level of authorization (see Attachment 4 for a 
description of the pertinent codes).

(e)  Period of authorization with specific start and end dates. 

21. The authorization must be limited to in-home medical services that are reasonably necessary for 
the treatment or care of the patient’s covered medical condition. These services generally include: 
Home Health Aide for mobility, food preparation, feeding and dressing; skilled nursing should be 
limited to the scope of practice of an RN or LPN, as long as there is medical evidence of such.  The 
POC CE may not authorize a lower level of care than that requested by the physician unless the 
weight of medical evidence supports a lower level of care and the claimant has been provided the 
right to a recommended decision (see below for further discussion).

22. Once the responsible POC CE sends the letter of authorization to the claimant and the provider, 
the POC CE prepares an email to the fiscal officer (FO).  In the email, the POC CE advises the FO 
of the precise level of care, billing codes, and time period of authorization.  The POC CE is not 
required to advise the FO of the number of correlating units per billing codes.  In assigning billing 
codes, the POC CE references Attachment 4.  

23.  Once the email authorizing the services has been sent, the POC CE enters a note into ECMS 
detailing the level of service and time period of authorization.  In addition, the POC CE enters a 
call-up note into ECMS for 30 days prior to the expiration date for which services have been 
authorized.

24.  If no request for additional authorization for home health care is received prior to the date of 
the call-up, the POC CE sends a letter to the provider, with a copy to the claimant.  In the letter, the 
provider is notified of the expiration date of the home health care services.  The provider is further 
advised of the medical evidence required if additional services are necessary.  The POC CE enters 
code DM – Developing Medical in ECMS with a status effective date the date of the letter. If the 
POC CE does not receive an additional request, further action is unnecessary.  However, if the 
provider or the claimant submits an additional request for ongoing services, the POC CE evaluates 
the evidence as above.

25.  Upon receipt of the email authorization from the POC CE, the FO prepares a thread to the BPA 
authorizing the specific level of care, billing codes (with units), and period of authorization.  The 
FO calculates the authorized number of units based upon the POC CE’s description of the level of 
care, weekly authorized amount for each level of care, and the time period of authorization.

26. If upon review of the medical evidence in the file, and if after appropriate development as 
outlined above, the POC CE determines that there is insufficient evidence to warrant authorization 
of in-home health care, the POC CE sends a detailed letter-decision to the claimant (with a copy to 
the in-home provider).  The letter-decision must include a sentence at the end with language as 
follows:

If you disagree with this decision and wish to request a formal decision, please immediately advise 
this office, in writing, that you wish to have a Recommended Decision issued in this case, providing
you with your rights of action.

Once the letter is written, the POC CE enters code DM – Developing Medical, with a drop down 
code of DMB - Deny Specific Med Benefits on Accepted Conditions.  The status effective date is 



the date of the letter.

27.  In the event that the claimant does request a recommended decision, a sample decision is 
attached for the CE’s use (Attachment 5).  Once the Recommended Decision is written, the POC 
CE enters code D7 – Rec Deny, Medical Insufficient to Support Claim with a drop down code of 
DMB – Deny Specific Med Benefits on Accepted Conditions. The status effective date is the date
of the decision.  If the Final Adjudication Branch (FAB) issues a final decision to deny, the FAB 
hearing representative enters the code F9 – Fab Affirmed – Deny – Medical Info Insufficient to 
Support Claim with a drop down code of DMB – Deny Specific Med Benefits on Accepted 
Conditions.

28.  At any time after a period of authorized services, and after the POC CE has undertaken any 
medical development (i.e. letter to the claimant requesting additional documentation, referral to 
DMC or second opinion) the POC CE may receive new medical evidence that warrants a change in 
the level of in-home care currently authorized.  If this occurs, the POC CE must review that 
evidence, employing the same decision-making process described in action item 17. If the new 
medical evidence supports a denial of services, or reduction in the level of services currently being 
authorized, that reduction or denial must be communicated to the claimant in a detailed letter as 
discussed in action item 26, (with a copy to the in-home care provider) explaining the change.

29. Letters that advise of a reduction or termination of services must be copied to the in-home care 
provider and must specifically advise the claimant that:

(a)  Any reduction in the current level of service being provided will occur 15 days from the date of 
the letter. This letter must also contain the same information as is delineated in action item 20, 
describing the new level of care being authorized; or,

(b)  Any termination of services will occur 30 days from the date of the letter.
30.  After the expiration of the 15 or 30 day periods, the POC CE sends a letter-decision to the 
claimant advising as to the final action taken on the request for home health care services.  In this 
letter the POC CE advises the claimant of his/her rights of action as delineated in action item 26 
above.  In the event of a termination of services, the POC CE enters the same codes into ECMS as 
described in action item 26 (corresponding with the letter decision). In the event of a reduction in 
benefits, the POC CE enters code DM – Developing Medical with a drop down code of RMB - 
Reduce Medical Benefits on Accepted Conditions.  The status effective date is the date of the 
letter decision.

In addition, the POC CE sends an email to the FO advising of the new level of care or the 
termination of current level of services.  The FO then sends a thread to the BPA advising of the 
determination.  It is very important for the POC CE to note that only a single authorization can exist
at any one time.  If the POC CE has authorized a certain level of care that subsequently changes, it 
is essential that this information be clearly communicated in an email to the FO. The FO sends a 
thread to the BPA advising of any change in the level of care being authorized, or of any additional 
period of authorization beyond the existing expiration date.  The POC CE must also document the 
information in the notes section of ECMS when a thread is sent to the BPA.

31. If the claimant requests a recommended decision on a termination of services, the POC CE 
proceeds with a recommended decision and codes ECMS pursuant to instructions in action item 27. 
If the claimant requests a recommended decision on a reduction in the level of care, the POC CE 
proceeds with a recommended decision.  The POC CE enters code D7 – Rec Deny, Medical 
Insufficient to Support Claim with a drop down code of RMB - Reduce Medical Benefits on 
Accepted Conditions.  The status effective date is the date of the recommended decision.  If the 
final decision of the FAB is to reduce the medical benefits, consistent with the recommended 
decision, the hearing representative enters code F9 – FAB Affirmed – Deny – Medical Info 
Insufficient to Support Claim with a drop down code of RMB - Reduce Medical Benefits on 
Accepted Conditions.  The status effective date is the date of the final decision.



32. If, after initial approval of services, the claimant’s treating physician sends in medical 
documentation (without prior POC CE development) recommending a lower level of care, the POC 
CE authorizes the new level of care via letter to the claimant (with a copy to the provider).  Since 
the new level of care is requested by the treating physician without development by the POC CE, 
the POC CE does not need to provide the claimant with a right to a recommended decision.  The 
POC CE concurrently sends an email to the FO advising of the new level of care.  The FO sends a 
thread to the BPA advising of this change.

Attachment1

Attachment2

Attachment3

Attachment4

Attachment5

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual. 

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections 

08-10 NIOSH’s Program Evaluation Plan for Construction Trade Workers. Note: This bulletin
is replaced by Bulletin 08-31 

EEOICPA BULLETIN NO.08-10                       

Issue Date: November 27, 2007

___________________________________________________________

Effective Date: March 29, 2007

___________________________________________________________

Expiration Date: November 27, 2008

___________________________________________________________

Subject: NIOSH’s Program Evaluation Plan for Construction Trade Workers.

Background: In 2004, the National Institute for Occupational Safety and Health (NIOSH) found 
that some Construction Trade Workers (CTWs) were “unmonitored during the early years of the 
complex” and that these workers “may have been exposed to external radiation and/or internal 
contamination above ambient and environmental levels without adequate monitoring.”  As such, on 
August 31, 2006, NIOSH issued ORAUT-OTIB-0052 to provide guidance on assessing CTWs with 
inadequate internal or external monitoring.  On March 29, 2007, NIOSH released OCAS-PEP-014, 
entitled “Evaluation of the Impact of OTIB-0052, Construction Trade Workers.”  The Program 
Evaluation Plan (PEP) outlines NIOSH’s plan for evaluating claims for CTWs with inadequate 
internal/external monitoring.A copy of the PEP is included as Attachment 1.  

The Division of Energy Employees Occupational Illness Compensation (DEEOIC) is taking 
preliminary action on certain cases that may be impacted by NIOSH’s PEP. This Bulletin provides 
guidance on identifying and processing those cases potentially affected by the release of 
OCAS-PEP-014 that are currently in the adjudication process and do not have a final decision.  

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin_08-09_Attachments/Attachment_5.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin_08-09_Attachments/Attachment_4.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin_08-09_Attachments/Attachment_3.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin_08-09_Attachments/Attachment_2.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin_08-09_Attachments/Attachment_1.htm


Further guidance will be forthcoming on the treatment of those cases with a final decision based on 
the results of NIOSH’s review of the dose reconstruction methodology involving Construction 
Trade Workers.  

References: OCAS-PEP-014, “Evaluation of the Impact of OTIB-0052, Construction Trade 
Workers,” viewed at: http://www.cdc.gov/niosh/ocas/pdfs/peps/oc-pep14-r0.pdf. 

Purpose: To provide procedures for processing claims currently in the adjudication process and 
pending a recommended or final decision that may be potentially affected by the release of 
OCAS-PEP-014 for Construction Trade Workers.

Applicability: All staff.

Actions: 

1. OCAS-PEP-014, “Evaluation of the Impact of OTIB-0052, Construction Trade Workers (CTW)” 
indicates that the changes provided in the Technical Information Bulletin (TIB) may result in a 
favorable adjustment in radiation dose.  Since these changes affect the Probability of Causation 
(POC) determination and the outcome of the claim, the previous dose reconstruction on certain 
cases for CTWs are no longer valid.  As such, certain cases with a less than 50% POC where 
subcontractor employment in the CTW field is verified should be returned to NIOSH for a new dose
reconstruction. 

Please note that a list of cases will not accompany this directive.  Therefore, while adjudicating 
cases, claims examiners (CE) must be vigilant to identify any case that could potentially be affected
by OCAS-PEP-014 and are responsible for tracking the actions taken on a claim (see Action Item 
#7). 

2. To determine whether the dose reconstruction is affected by the release of OCAS-PEP-014, the 
CE must first determine whether the employee is/was a construction trade worker.  To assist the CE 
in making this determination, the following lists of trades may be utilized as examples of job titles 
that are recognized in the construction field:

 list of trades as identified in Attachment A of the OCAS-PEP-014 (see Attachment 2), or 

 list of trades identified under the Labor Categories found under “Construction” in the Site 
Exposure Matrix (SEM). 

In utilizing SEM, the CE should select “Construction (all sites)” from the “Site” drop down menu 
and press “select.”  This will bring up a screen that allows a search for specific information related 
to construction.  Under Searches Specific to the Selected Site, there is category called “Labor 
Category” which allows the CE to identify labor categories specific to the construction field.  A 
search can be conducted by “Labor Category Information” and/or “Labor Category Alias.”  Both 
options should be utilized to assist in establishing construction trade work. 

The lists of trades identified above are not all encompassing.  As such, it is not necessary for the CE
to ensure that the employee’s position directly matches that of one of the titles listed in Attachment 
A of the OCAS-PEP-014 or the SEM, merely that the description of the employees’ position is one 
that can reasonably be considered a construction worker.  

If it is established that the employee worked in the construction trade field, the CE will then need to
determine whether the employee had subcontractor employment.  The Department of Energy’s 
(DOE) List of Covered Facilities identifies prime operating contractors of DOE facilities. However,
employment for a prime contractor does not qualify the claim for re-evaluation under 
OCAS-PEP-014.  Therefore, if the employer is not listed on DOE’s List of Covered Facilities found
on the DOE website, then it will be assumed that the employee was a subcontractor, and the CE 
should proceed as outlined in this bulletin. 

If it is determined that the employee did not perform duties in construction, or the employer is 
identified as a prime contractor, no further action is necessary. 

http://www.cdc.gov/niosh/ocas/pdfs/peps/oc-pep14-r0.pdf


3. For those cases that are currently in posture for a recommended decision to deny based on a less 
than 50% POC and where it is determined that the employee is/was a subcontractor and a CTW, the 
CE must determine whether ORAUT-OTIB-0052 was utilized by NIOSH in the dose 
reconstruction. The use of ORAUT-OTIB-0052 is important to note because it signifies that NIOSH
performed the dose reconstruction in accordance with the changes described as part of 
OCAS-PEP-014.  To determine whether ORAUT-OTIB-0052 was utilized in the dose 
reconstruction, the CE must review 

the “References” section of the NIOSH Report of Dose Reconstruction under the Energy 
Employees Occupational Illness Compensation Program Act.  If document ORAUT-OTIB-0052 is 
listed as a reference in the dose reconstruction report, no further action is required. 

However, if document ORAUT-OTIB-0052 is not referenced in the dose reconstruction report, and 
the dose reconstruction was performed prior to the implementation of ORAUT-OTIB-0052 on 
August 31, 2006 (as determined by the “Calculation Performed by” date on the NIOSH Report of 
Dose Reconstruction under the Energy Employees Occupational Illness Compensation Program 
Act), with a resulting POC of less than 50%, the CE is to return the case to NIOSH for a new dose 
reconstruction. 

4. When referring these cases to NIOSH for a new dose reconstruction, a request to the National 
Office Health Physicist is not required.  Instead, the CE should complete an amended NIOSH 
Referral Summary Document (ANRSD) and forward the ANRSD to the Public Health Advisor 
(PHA) assigned to the district office at NIOSH.  The ANRSD should include the following 
statement in the “DOL Information” section, “Rework request due to the release of OCAS-PEP-014
and any other applicable changes.”  The CE should also:

a.  Send a letter to the claimant explaining that the case has been returned to NIOSH for a rework of
the dose reconstruction as a result of a change in the dose reconstruction methodology as outlined in
the OCAS-PEP-014.  A sample letter to the claimant is included as Attachment 3. 

b.  Send a copy of this letter to the PHA at NIOSH assigned to the DO along with the weekly DO 
submissions to NIOSH.  The date on the ANRSD and the letter to the claimant must both be the 
same, since this will be the date used for the status code entry into ECMS.  The CE should code the 
case as “NI” (Sent to NIOSH) and select the “PEP” (Rework based on Program Evaluation Plan) 
reason code. 

(Note: Since this is considered a new dose reconstruction, the CE should not change the existing 
NR/DR status code to NR/RW as typically done for rework cases. Furthermore, if a POC value is 
already entered into ECMS, the CE should not delete the POC.  The new POC will simply be 
updated once it is calculated.)

Upon receipt of the revised dose reconstruction report, the CE proceeds in the usual manner and 
prepares a recommended decision.  The CE should code the case as “NR” (Received from NIOSH) 
and select the “DR” (Dose Reconstruction Received-POC) reason code. The status effective date 
will be the date the dose reconstruction is date stamped into the district office.  The POC should be 
updated in ECMS based on the new dose reconstruction. 

5. For cases currently pending a final decision at the FAB, the Hearing Representative/CE must 
determine whether the claim is potentially affected by the CTW PEP.  If the recommended decision 
to deny is based on a less than 50% POC, the Hearing Representative/CE should determine whether
the employee was a subcontractor and a CTW as described under Action Item 2.  If subcontractor 
employment is verified, the Hearing Representative/CE must then review the “References” section 
of the NIOSH Report of Dose Reconstruction under the Energy Employees Occupational Illness 
Compensation Program Act to determine whether ORAUT-OTIB-0052 was/was not utilized in the 
dose reconstruction process. 

If ORAUT-OTIB-0052 was utilized by NIOSH in the dose reconstruction, no further action is 



necessary and the Hearing Representative/CE may proceed with a final decision.

If subcontractor employment in the CTW field is established, and document ORAUT-OTIB-0052 
was not utilized by NIOSH, and the dose reconstruction was performed prior to August 31, 2006, 
the recommended decision should be remanded to the district office in the usual manner.  The 
Remand Order should direct the district office to refer the case back to NIOSH for a new dose 
reconstruction as a result OCAS-PEP-014.

The Hearing Representative/CE should code the case as “F7” (FAB Remand) with a “F7J” (Dose 
Reconstruction needs to be Reworked) reason code.  The status effective date will be the date of the
FAB remand. 

6. The following statement should be included in the Remand Order regarding the return of the case
to NIOSH for a new radiation dose reconstruction.

On March 29, 2007, NIOSH issued OCAS-PEP-014, “Evaluation of the Impact of OTIB-0052, 
Construction Trade Workers.”  The changes outlined in OCAS-PEP-014 not only affect the 
underlying scientific methodology by which the dose reconstruction was performed, but could 
potentially affect the outcome of a claim. 

The DEEOIC is obligated to ensure that the application of the dose reconstruction methodology is 
administered in a fair and consistent manner.  Given the revision to the underlying scientific 
assumptions by which the dose reconstruction was performed by NIOSH, and the release of 
OCAS-PEP-014, the prior dose reconstruction/Probability of Causation calculation on your claim is
now invalid.  While the modification to the dose reconstruction methodology may not impact the 
outcome of your claim, it is necessary for the claim to undergo a new dose reconstruction by 
NIOSH. 

7. For tracking purposes, the district offices will be provided a spreadsheet to maintain/update as 
these cases are identified.  The cases that will be tracked are those where subcontractor employment
in the CTW field with a less than 50% POC are identified, regardless of whether ORAU-OTIB—05
was/was not utilized in the dose reconstruction.  The spreadsheet will include columns for the 
“Employee Name,” “Case File Number,” “Reviewed Per Bulletin,” “Action Taken,” “Date of 
Action,” and “Comments.”  The district offices are to complete these columns as work progresses 
on implementation of this Bulletin.  The updated spreadsheet is to be forwarded to Mr. Frank James,
Special Assistant, DEEOIC, every two weeks commencing two weeks after the issue date of this 
Bulletin.  

8. If not already entered, the CE must update the Employment Classification Field in the Case 
Screen of ECMS by selecting "S" (a subcontractor at a DOE facility has been identified) from the 
DOE drop down menu. 

9. If a claimant requests a reopening of his/her claim as a result of OCAS-PEP-014, the District 
Director should prepare a memorandum to the Director of DEEOIC and forward the case file to 
National Office for review. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3 
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Distribution List No. 1: All DEEOIC Employees

Distribution List No. 7: Resource Centers

08-11 New coding instructions for cases that are reviewed under a 
new SEC or PEP/PER. Note: This bulletin updates Bulletin No.08-01, 
“Rocky Flats SEC designations,” and Bulletin No. 08-03 “SEC class 
designation for the early years at the Hanford Engineer Works.” It
also corrects a phone number referenced in attachment #6 to 
Bulletin No. 08-01. 

EEOICPA BULLETIN NO.08-11         

Issue Date:  November 27, 2007

___________________________________________________________

Effective Date:  November 27, 2007

___________________________________________________________

Expiration Date:  November 27, 2008

___________________________________________________________

Note: This bulletin updates Bulletin No.08-01, “Rocky Flats SEC designations,” and Bulletin 
No. 08-03 “SEC class designation for the early years at the Hanford Engineer Works.”  It also 
corrects a phone number referenced in attachment #6 to Bulletin No. 08-01.

Subject:  New coding instructions for cases that are reviewed under a new SEC or PEP/PER.  

Background: Bulletin 08-01, entitled “Rocky Flats SEC designations,” and Bulletin 08-03, entitled 
“SEC class designation for the early years at the Hanford Engineer Works,” outline the procedures 
for processing cases affected by the Rocky Flats SEC and the Hanford SEC, respectively.  
Associated with these bulletins are lists of cases requiring review for potential inclusion into these 
new classes of the SEC.  If a case needs to be returned to NIOSH or a new recommended decision 
issued after a case is reviewed, those actions can be tracked through ECMS coding.  However, to 
date there has been no code to denote when the result of a case review is that no further action is 
necessary.  Because of this, a new code has been created – ‘NA’ (No Action Necessary).  This 
bulletin discusses the use of this new code as it pertains to the noted prior bulletins and future 
similar bulletins.

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 
U.S.C. § 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as 
Members of the Special Exposure Cohort Under EEOICPA; EEOICPA Bulletin 08-01, “Rocky Flats
SEC designations;” and EEOICPA Bulletin 08-03, “SEC class designation for the early years at the 
Hanford Engineer Works.”

Purpose:  To provide guidance on using new ECMS codes for tracking certain cases requiring 
review under new SEC classes or PEP/PERs.

Applicability:  All staff.  

Actions: 

1.  The Division of Energy Employees Occupational Illness Compensation (DEEOIC) provided the 
District/FAB offices with two lists of cases identifying those which require a review under Bulletin 
Numbers 08-01 and 08-03, respectively.  For cases on the lists that have been reviewed and it is 
determined that no action needs to be taken (neither a new recommended decision to accept based 



on the SEC or a return to NIOSH), the CE will document the file with a short memo to the file 
denoting that the case was reviewed under the bulletin and explaining why no additional action is 
necessary.  The CE must then enter the status code ‘NA’ – No Action Necessary into ECMS and 
select the appropriate reason code from the reason code drop down list.

For Rocky Flats cases that were reviewed under Bulletin 08-01 and require no additional action, the
reason code that must be selected is ‘01S’ (Reviewed under Bulletin No. 08-01, Rocky Flats SEC).  
For Hanford cases that were reviewed under Bulletin 08-03 and require no additional action, the 
reason code that must be selected is ‘03S’ (Reviewed under 08-03, Hanford SEC). The status 
effective date of the ‘NA’ code is the date of documentation certifying that no action is needed. If a 
case is reviewed under multiple lists for different SECs (or PERs), a ‘NA’ code (and accompanying 
documentation) must be entered each time the case is reviewed and it is determined that no action 
needs to be taken under the bulletin.  

2.  Attachment 6 to Bulletin 08-01 is a letter that NIOSH is sending to claimants as part of the 
Actions specified in that Bulletin.  NIOSH has informed DEEOIC that the letter contains an 
incorrect phone number.  The number listed is 513-533-8423 and it should be 513-533-8426.  

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections  

08-12 SEC Class Designation for Workers at Nuclear Materials and Equipment Corporation 
(NUMEC) in Apollo, PA from January 1, 1957 through December 31, 1983

EEOICPA BULLETIN NO.08-12                      
Issue Date: January 16, 2008

___________________________________________________________

Effective Date: December 29, 2007 

___________________________________________________________

Expiration Date: December 29, 2008

___________________________________________________________

Subject:  SEC class designation for workers at the Nuclear Materials and Equipment Corporation 
(NUMEC) in Apollo, Pennsylvania from January 1, 1957, through December 31, 1983.  

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the 
NUMEC in Apollo, Pennsylvania, to be added to the Special Exposure Cohort (SEC).

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
decided it qualified for evaluation under 42 C.F.R. § 83.13.  NIOSH submitted its findings to the 
petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On October 27, 
2007, the Board submitted recommendations to the Secretary of Health and Human Services (HHS)
to add to the SEC a class of employees who worked in the NUMEC in Apollo, PA from January 1, 
1957, through December 31, 1983. 



On November 29, 2007, the Secretary of HHS designated the following class for addition to the 
SEC in a report to Congress.

Atomic Weapons Employer employees who were monitored or should have been monitored for 
exposure to ionizing radiation while working at the NUMEC in Apollo, Pennsylvania from January 
1, 1957, through December 31, 1983, for a number of work days aggregating at least 250 work days
or in combination with work days within the parameters established for one or more other classes of
employees in the SEC. 

A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  The SEC designation for this class became effective as of December 29, 2007, 
which was 30 days after the Secretary of HHS designated the class for addition to the SEC in a 
report to Congress.  While Congress had the authority to reject the recommendation within the 
30-day time frame, no action was taken to contradict the addition of this new SEC class.   

While a new SEC class has been added for employees at NUMEC in Apollo, PA, NIOSH has 
determined that it is possible to reconstruct occupational medical dose and components of the 
internal dose (uranium doses starting from 1960). This means that for claims that do not satisfy the 
SEC membership criteria, a partial dose reconstruction is to be performed by NIOSH. 

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the November 29, 2007 letter to Congress from the 
Secretary of HHS in which Secretary Leavitt makes the designation.

Purpose: To provide procedures for processing SEC claims for workers at the NUMEC in Apollo, 
PA.

Applicability: All staff. 

Actions:

1.  This additional class encompasses claims already denied, claims at NIOSH for dose 
reconstruction, and future claims yet to be submitted.

2. The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at the NUMEC facility in Apollo, PA during the period of 
the SEC class. It includes pending cases, cases previously denied and those at NIOSH.  It also 
includes specified and non-specified cancer cases. This list is a comprehensive list of those cases 
that must be reviewed by the district office(s) and by the FAB to determine whether the SEC class 
criteria are satisfied. This comprehensive list will be provided to the appropriate district offices and 
FAB under separate cover. 

The DEEOIC list also includes cases identified by NIOSH that should be considered for inclusion 
in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with specified 
cancers to the appropriate district office along with a CD for each case.  The CD contains all of the 
information generated to date, e.g., CATI report, correspondence, and dose information.  Also 
included on the CD, in the Correspondence Folder, should be a copy of the NIOSH letter sent to 
each claimant informing the claimant of the new SEC class and that his or her case is being returned
to DOL for adjudication.  A copy of the NIOSH letter to affected NUMEC claimants is included as 
Attachment 2.  The claims examiner (CE) must print out a hard copy of the NIOSH letter for 
inclusion in the case file. Case files returned from NIOSH to the district office for potential 
inclusion in the SEC class must be coded as “NW” (NIOSH, returned without a dose 
reconstruction) in ECMS.  The effective date for the code entry is December 29, 2007.  However, 
the code should not be entered until the DEEOIC office actually receives the NIOSH-returned dose 
reconstruction record.  

3.  For any cases identified as having a potential for compensability based on the new SEC class, 
the responsible CE is to review all relevant documentation contained in the case file, including any 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-12Attachments/EEOICPA_Bulletin_08-12_Attachment_2.pdf
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-12Attachments/EEOICPA_Bulletin_08-12_Attachment_1.htm


documentation that NIOSH may have acquired or generated during the dose reconstruction 
process.  

4. Based on this review, the CE determines whether the claimant has a specified cancer, as listed in 
the Federal (EEOICPA) Procedure Manual (PM) Chapter 2-600.5.  If the employee has a specified 
cancer, proceed to the Action #5.  If the employee does not have a specified cancer, proceed to 
Action #7.

5. If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 work days at the NUMEC facility in Apollo, PA between January 1, 1957 and December 
31, 1983. The CE may review EEOICPA Bulletin No. 02-09 for guidance on calculating 250 work 
days. 

The Apollo NUMEC facility is located in the town of Apollo, PA, 33 miles northeast of Pittsburgh, 
in Armstrong County, PA. The plant is bordered by U.S. Route 66, Warren Avenue and the 
Kiskiminetas River. The facility consisted of one main bay, the East Bay, and three smaller attached
bays, known as the West Bay, the Box Shop and the Annex. The facility also included a main office 
building, laundry building and a Small Block building that was used for storage of process 
equipment. The HHS SEC designation for Apollo NUMEC includes the findings that “[a]ll Atomic 
Weapons Employees who were employed at the Apollo NUMEC facility, regardless of job 
classification, shall be presumed to have been employed in a job which was or should have been 
monitored since all NUMEC workers had the potential to receive exposures to onsite releases of 
radioactive material.” As such, any probative evidence that the employee was employed at the 
NUMEC facility in Apollo for at least 250 work days during the SEC period is sufficient to include 
him or her in the SEC class.  

6.  Once the CE has determined the person named in the claim has a diagnosed specified cancer and
meets the employment criteria of the SEC classes, the CE should proceed in the usual manner for a 
compensable SEC claim and prepare a recommended decision.  

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered with a 
status effective date equal to the status effective date of the recommended decision to approve.  The 
SEC site must be selected from the drop down menu under the “SEC/SEC Desc” field on the claim 
screen. 

7. As discussed earlier, the Secretary of Health and Human Services determined that it is not 
feasible for NIOSH to perform complete dose reconstructions for the class of employees who 
worked at NUMEC in Apollo, PA from January 1, 1957, through December 31, 1983.  

However, NIOSH has indicated that partial dose reconstructions are possible based on reconstructed
occupational medical dose and components of the internal dose. Accordingly, for cases that had not 
been submitted to NIOSH and do not meet the criteria of the SEC class, the CE must refer these 
cases to NIOSH with a NIOSH Referral Summary Document (NRSD) to perform dose 
reconstructions.  The CE should code these cases as “NI” (Sent to NIOSH). The status effective 
date is the date of the Senior or Supervisory CE signature on the NRSD. 

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required. If it is determined that the case does not qualify for the SEC class, the CE, through the 
Senior CE (SrCe), notifies the appropriate point of contact at NIOSH via E-mail to proceed with the
dose reconstruction. The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy
documents the date it was sent) and inputs the NI (Sent to NIOSH)code into ECMS, effective the 
date of the E-mail requesting NIOSH to proceed with dose reconstruction. The E-mail should 
include a brief statement of why the case should proceed with dose reconstruction, e.g., 
non-specified cancer, insufficient latency period or does not meet the 250 work day requirement.  A 
hard copy printout of the E-mail is to be inserted in the case file. 



Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE should code the case as “NR” (NIOSH Dose Reconstruction 
Received) and select the “PD” (Partial Dose Reconstruction) reason code. The status effective date 
is the date the dose reconstruction is date-stamped into the District Office. The CE should not delete
the “NW” (NIOSH, returned without a dose reconstruction) or “NI” (Sent to NIOSH) code already 
present in ECMS.  

8. If the claim includes both a specified cancer and a non-specified cancer, medical benefits are only
paid for the specified cancer(s), any non-specified cancer(s) that has a dose reconstruction that 
resulted in a probability of causation of 50 percent or greater, and any secondary cancers that are 
metastases of a compensable cancer. In these instances, the CE is to draft a recommended decision 
to accept the claim for the specified cancer (provided all criteria are met) and if necessary 
concurrently prepare a NRSD to NIOSH for a dose reconstruction for the non-specified cancer to 
determine eligibility for medical benefits. The CE is to code this A1 for Recommend Partial 
Accept/Partial Develop in ECMS and enter the reason code “B” (Part B Acceptance). The CE also 
needs to input the SE (Confirmed as SEC Claim) code, and then input the NI code when the case is 
sent to NIOSH. The status effective date for the NI code is the date of the Senior or Supervisory CE
signature on the NRSD. 

9.  If there is a final decision to deny based on a POC of less than 50% and a review of the evidence
of record establishes likely inclusion in the SEC class, it will need to be reopened. In the exercise of
the Director’s discretion of the reopening process, the Director is delegating limited authority to the 
four District Directors to sign Director’s Orders for reopening. This delegated authority is limited to
reopenings based upon evidence that an Apollo NUMEC employee meets the criteria for placement 
into the Apollo NUMEC SEC class as defined by this Bulletin. A sample Director’s Order is 
provided in Attachment 3.  The Director is retaining sole signature authority for all other types of 
reopenings not otherwise delegated. Once a Director’s Order is issued, the district office is 
responsible for issuing a new recommended decision. 

10. For those cases which are reopened under the authority granted in this Bulletin, the District 
Director should code the case as “MN” (NO Initiates Review for Reopening) with a status effective 
date as the effective date of this bulletin. 

For all reopenings per this bulletin, upon completing the Director’s Order to reopen the claim, the 
District Director should code the case as “MD” (Claim Reopened – File Returned to DO) to reflect 
that the case has been reopened and is in the district office’s jurisdiction.  (The “MZ” status code is 
not necessary).  The status effective date of the “MD” code is the date of the Director’s Order.  

Please note that while the “MD” code is generally input by National Office staff, entry of this code 
has been delegated to the District Director, just as the authority to grant reopenings has been in this 
specific circumstance. 

11. Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending Apollo 
NUMEC cases that have a recommended decision to deny. All cases on the comprehensive list 
identified in action item 2 that are located at a FAB office must be reviewed for possible inclusion 
in the SEC class.  If the employee worked at the Apollo NUMEC facility during the time specified, 
has a specified cancer, and meets the 250 work day requirement, FAB is to review the case for the 
parameters of the SEC as specified in this Bulletin. If the criteria of the SEC are met, the FAB is to 
reverse the district office’s recommended decision to deny and accept the case. In ECMS, the status 
code “F6” (FAB Reversed to Accept) must be used to reflect the FAB reversal. The “SE” status 
code must be entered with a status effective date equal to the status effective date of the final 
decision to approve.  

If no action is required FAB must follow the instructions specified in action item 13, below, to 
indicate that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the District Office. If 
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FAB determines that the case cannot be approved based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see action items 5 and 7) FAB must remand the case for district
office action. 

12. The operational plan goal for the list of cases identified for review as part of this new SEC class 
is to complete the Part B recommended decision, return to NIOSH, or determine that no action is 
necessary within 45 days of the date of this Bulletin for at least 50% of the cases, and within 90 
days for 95% of the cases.  All cases requiring action due to this Bulletin should be completed 
within 120 days.

13. If after review or further development, the adjudicator determines that a case on the list does not
require any action to be taken (either a new recommended decision to accept based on the SEC, a 
return to NIOSH, or a FAB reversal or remand) the CE/FAB HR must write a brief memo to the file
that explains the case was reviewed under this bulletin, no additional action is necessary, and why. 
A case classified as not requiring any action is a case that does not meet the SEC criteria or there is 
no need to return it to NIOSH for partial dose reconstruction. 

The CE must then code “NA” (No Action Necessary) and then select the appropriate reason code 
from the reason code drop down list. The coding is restricted to ECMS B only. For Apollo NUMEC
cases that were reviewed under this bulletin and require no additional action, the reason code that 
must be selected is “12S” (Reviewed under 08-12, Apollo NUMEC SEC).  Even if the case is an 
E/B case, the NA-12S must be coded into ECMS B only.  The status effective date of the “NA” 
code is the date of the memo to the file stating review is complete and the CE has determined there 
is no further action necessary. It should be noted that if the case requires further development, the 
“NA” code is not entered until after development determines that the case does not meet the SEC 
criteria or there is no need to return it to NIOSH for partial dose reconstruction.  

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections

08-13 NIOSH’s OCAS-PER-016, entitled “Implementation of IREP procedures for claims 
near 50% probability of causation.” Note: This bulletin has been updated by Bulletin 08-16

EEOICPA BULLETIN NO.08-13                       
Issue Date: January 23, 2008

___________________________________________________________

Effective Date: January 23, 2008

___________________________________________________________

Expiration Date: January 23, 2009

___________________________________________________________
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Subject:  NIOSH’s OCAS-PER-016, entitled “Implementation of IREP procedures for claims near 
50% probability of causation.”

Background: As of June 6, 2006, for claims in which the upper 99th percentile credibility limit 
(C.L.) of probability of causation (POC) was equal to or greater than 45% but less than 50%, the 
National Institute for Occupational Safety and Health (NIOSH) increased the simulation sample 
size from 2,000 to 10,000 in the Interactive RadioEpidemiological Program (IREP).  To achieve 
greater statistical precision for cases close to the 50% threshold, NIOSH performed 30 IREP runs 
for each cancer. The average value of the resulting upper 99% C.L. of POC determines the claim 
outcome.  NIOSH adopted this approach not only to provide better statistical precision, but to 
reduce the chance of denying a claim due to sampling error.  

On September 25, 2007, NIOSH released OCAS-PER-016, entitled “Implementation of IREP 
procedures for claims near 50% probability of causation.”  The purpose of the Program Evaluation 
Report (PER) is to evaluate the effect of NIOSH’s revised procedures on IREP calculations for 
previously decided claims.  While the changes outlined in the PER do not affect the outcome of the 
claim, other dose reconstruction methodology modifications, i.e., Super S, Lymphoma, Technical 
Information Bulletin revisions, could potentially impact the dose reconstruction and outcome of the 
claim. As such, certain claims need to be returned to NIOSH for a new dose reconstruction.  The 
IREP revision became effective on June 6, 2006.  A copy of OCAS-PER-016 is included as 
Attachment 1.

This bulletin provides guidance on processing cases that are potentially affected by the release of 
OCAS-PER-016.  

References: NIOSH document, OCAS-PER-016, “Implementation of IREP procedures for claims 
near 50% probability of causation,” effective September 25, 2007, found at 
http://198.246.98.21/niosh/ocas/pdfs/pers/oc-per16-r0.pdf. 

Purpose: To provide procedures for processing claims affected by NIOSH’s OCAS-PER-016.

Applicability: All staff. 

Actions: 

1. On June 6, 2006, NIOSH revised the IREP procedures used for calculating the probability of 
causation.  The revision to the procedure increases the statistical precision for cases approaching the
compensation threshold of 50%.  The cases that should be returned to NIOSH are those that had a 
dose reconstruction conducted prior to June 6, 2006 (as determined by the “Calculations performed 
by” date found on the most recent NIOSH Report of Dose Reconstruction under the EEOICPA on 
file), and:

·        resulted in a POC of at least 45% but less than 50%, and

·        IREP model 5.5.2(4) was not utilized in the POC calculation. 

No action is required on cases with a dose reconstruction if IREP Version 5.5.2(4) was utilized in 
calculating the POC. Furthermore, no action is necessary on any case that is already at NIOSH for a
dose reconstruction. For any case meeting the “no action” criteria, the CE should code ECMS and 
create a memorandum to the file as instructed in Action #9.

2. Based on ECMS data, we have attempted to identify all cases that meet the above criteria; a 
comprehensive list of potentially affected cases will be distributed to the appropriate district and 
FAB offices under separate cover.  Offices must review the cases on the list that are in their 
locations and take appropriate actions, as outlined in this bulletin.

Because ECMS data entry may be incomplete or errant (or for some other reason) it is possible that 
cases on the list, when pulled and reviewed, may be found not to meet the criteria for obtaining new
dose reconstructions; conversely, it is possible that cases not on the list are nonetheless impacted by 
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this bulletin and require a new dose reconstruction.

For this reason it is important to emphasize that the crux of this bulletin, the requirement to do new 
dose reconstructions on cases that meet the criteria outlined in this bulletin, applies regardless of the
case’s inclusion on the comprehensive list. 

3. For those cases currently in posture for a recommended decision where the dose reconstruction 
was completed prior to June 6, 2006 and resulted in a POC of at least 45% but less than 50%, the 
CE is to determine which NIOSH IREP version was utilized in the calculation of the POC.  

The CE can verify the IREP version used in the POC calculation in ECMS. However, if ECMS 
indicates that IREP version 5.5.2 was used instead of 5.5.2(4), then the CE must review the NIOSH 
CD. On the NIOSH CD, the CE looks for an HTML document named “IREP Summar…..”  This 
document, when opened, is titled “NIOSH-Interactive RadioEpidemiological Program Probability 
of Causation Results.”  The NIOSH-IREP version used in the PoC calculation is shown in the 
second entry on the top of the right hand column. If NIOSH IREP Version 5.5.2(4) was not utilized 
in the calculation of the POC, the CE is to return the case to NIOSH for a new dose reconstruction. 

4.  When referring these cases to NIOSH for a new dose reconstruction, a request to the National 
Office Health Physicist is not required.  Instead, the CE should complete an amended NIOSH 
Referral Summary Document (ANRSD) and forward the ANRSD to the Public Health Advisor 
(PHA) assigned to the district office at NIOSH. The ANRSD should include the following 
statement in the “DOL Information” section, “Rework request due to the release of OCAS-PER-016
and any other applicable modifications.”  The CE should also: 

a.  Send a letter to the claimant explaining that the case has been returned to NIOSH for a new dose 
reconstruction as a result of a change in the dose reconstruction methodology.  A sample letter to the
claimant is included as Attachment 2. 

b.  Send a copy of this letter to the PHA at NIOSH assigned to the DO with the weekly DO 
submissions to NIOSH.  The dates on the ANRSD and the letter to the claimant must both be the 
same, since this will be the date used for the status code entry into ECMS.  The CE should code the 
case as “NI” (Sent to NIOSH) and select the “PEP” (Rework based on Program Evaluation Plan) 
reason code. 

(Note: Since this is considered a new dose reconstruction, the CE should not change the existing 
NR/DR status code to NR/RW as typically done for rework cases. Furthermore, if a POC value is 
already entered into ECMS, the CE should not delete the POC.  The new POC will simply be 
updated once it is calculated.)

Upon receipt of the revised dose reconstruction report, the CE proceeds in the usual manner and 
prepares a recommended decision. The CE should code the case as “NR” (Received from NIOSH) 
and select the “DR” (Dose Reconstruction Received-POC) reason code. The status effective date 
will be the date the dose reconstruction is date stamped into the district office. The POC should be 
updated in ECMS based on the new dose reconstruction. 

5. For those cases on the comprehensive list of cases that are currently pending a final decision at 
the Final Adjudication Branch (FAB), where the most recent dose reconstruction on file was 
conducted prior to June 6, 2006, and resulted in a POC of at least 45% but less than 50%, the 
Hearing Representative (HR)/CE is to determine which NIOSH IREP version was utilized in the 
calculation of the POC.  If IREP Version 5.5.2(4) was not utilized in the POC calculation (see 
Action Item 3 for instructions on verifying the IREP version), the recommended decision should be 
remanded to the district office in the usual manner.  The Remand Order should direct the district 
office to refer the case back to NIOSH for a new dose reconstruction as a result of the release of 
OCAS-PER-016 and any other changes that potentially affect the dose reconstruction. The CE 
should code the case as “F7” (FAB Remand) with a “F7J” (Dose Reconstruction needs to be 
Reworked) reason code.  The status effective date will be the date of the FAB remand.



6. The following statement should be included in the Remand Order regarding the return of the case
to NIOSH for a new radiation dose reconstruction.

On September 25, 2007, NIOSH issued OCAS-PER-016, entitled “Implementation of IREP 
procedure for claims near 50% probability of causation.”  The change in NIOSH IREP model 
affects those cases with a dose reconstruction conducted prior to June 6, 2006 and resulted in a 
probability of causation (POC) of at least 45% but less than 50%.  In addition to the IREP revision, 
NIOSH has made several changes that affect the methodology by which dose reconstructions are 
performed.  As a result of these changes in the dose reconstruction methodology and the revision to 
the NIOSH IREP model used in calculating the POC, the previous POC is no longer valid.

The DEEOIC is obligated to ensure that the application of the dose reconstruction methodology is 
administered in a fair and consistent manner.  Given the revision to the underlying scientific 
assumptions by which the dose reconstruction was performed by NIOSH, and the release of 
OCAS-PER-016, the prior dose reconstruction/POC calculation on your claim is now invalid.  
While the modification to the dose reconstruction methodology and the POC procedural revision 
may not impact the outcome of your claim, it is necessary for the claim to undergo a new dose 
reconstruction by NIOSH. 

7. In the exercise of the Director’s discretion over the reopening process, the Director is delegating 
limited authority to the District Directors to sign Director’s Orders for reopening.  This delegated 
authority is limited to reopenings for those cases that are affected by the PER established for the 
IREP revision.  The Director is retaining sole signature authority for all other types of reopenings 
not otherwise delegated. 

8. For those cases on the comprehensive list of cases that have a final decision to deny, where the 
most recent dose reconstruction on file was conducted prior to June 6, 2006, and resulted in a POC 
of at least 45% but less than 50%, the CE is to determine which NIOSH IREP version was utilized 
in the calculation of the POC.  If NIOSH IREP Version 5.5.2(4) was not utilized in the calculation 
of the POC (see Action Item 3 for instructions on verifying the IREP version), the District Director 
should issue a Director’s Order vacating the final decision and reopening the claim.  The Director’s 
Order should state that this action is necessary as a result of multiple changes in the scientific 
methodology by which dose reconstructions are performed by NIOSH, and the revision to the IREP 
procedures used in calculating the POC. The Director’s Order should also indicate that upon receipt 
of the new dose reconstruction report from NIOSH, a new recommended decision will be issued.  A 
sample Director’s Order is included as Attachment 3.  The District Director should code the case 
as “MN” (NO Initiates Review for Reopening) with a status effective date as the effective date of 
this bulletin.  

Upon reopening the claim, the District Director should code the case as “MD” (Claim Reopened – 
File Returned to DO) to reflect that the case has been reopened and is in the district office’s 
jurisdiction.  (The “MZ” status code is not necessary.)  The status effective date of the “MD” code 
is the date of the Director’s Order.  

Please note that while the “MD” code is generally input by National Office staff, entry of this code 
has been delegated to the District Director, just as the authority to grant reopenings has been in this 
specific circumstance.

Once the case has been reopened, the district office should proceed with a referral to NIOSH for a 
new dose reconstruction as instructed in Action Item #4.

9. For those cases on the “comprehensive list” that do not require any action to be taken, the CE/HR
must write a brief memo to the file that explains the case was reviewed under this bulletin, no 
additional action is necessary, and why.  The CE/HR must then code ‘NA’ – No Action Necessary, 
and then select the appropriate reason code from the reason code drop down list. For cases that were



reviewed under this bulletin and require no additional action, the reason code that must be selected 
is ‘13P’ (Reviewed under 08-13).  If the case is an E/B case, the NA-13P must be coded into ECMS
B only.  The status effective date of the ‘NA’ code is the date of the memo to the file stating review 
is complete and the CE has determined there is no further action necessary.

10.  For cases on the list to be considered “worked,” the CE/HR must enter one of the following 
codes after the issuance date of this Bulletin:

 NA-13P – This code will be entered when a case has been reviewed under this bulletin and 
either the criteria have not been met, or the case is already at NIOSH and therefore no 
additional action is necessary.  Please note that if the CE discovers that the claimant(s) is/are
deceased, the CE must still enter the NA-13P code in addition to the closure code. 

 NI/PEP – This code reflects that the case has gone back to NIOSH to complete a new dose 
reconstruction as a result of OCAS-PER-016. 

11. If a claimant requests a reopening of his/her claim as a result of OCAS-PER-016, regardless of 
the case’s inclusion on the comprehensive list of potentially affected cases, the case file must be 
evaluated to determine whether or not the claim warrants a reopening.  Simply identifying a PER is 
not considered new evidence and is not sufficient to warrant a reopening. The District Director 
should grant the reopening only if the evidence of file supports that a dose reconstruction was 
conducted prior to June 6, 2006, the POC resulted in at least 45% but less than 50%, and IREP 
Version 5.5.2(4) was not utilized. 

Upon receipt of the claimant’s request for reopening, the District Director should code the case as 
“MC” (Claimant Requests Reopening). The status effective date is the postmark date, if available, 
or the date the request is received in the DO or FAB, whichever is earlier. Following the input of the
“MC” status code, the District Director should issue a Director’s Order reopening the claim 
following the procedures as outlined in this Bulletin. 

For all claimant requests for reopening as a result of the IREP PER that do not meet the criteria for 
reopening as outlined in this bulletin, the District Director should prepare a memorandum to the 
Director of DEEOIC and forward the case file to the National Office for review. The District 
Director should code the case as “MC” (Claimant Requests Reopening) and “MI” (District Director 
Requests Reopening) to indicate that the file is being forwarded to National Office for review under
the reopening process. The status effective date for the “MI” code is the date of the District 
Director’s memo to the Director of DEEOIC. 

12. The operational plan goal for the lists of cases identified for review as part of a new SEC class, 
PEP, or PER is to complete the Part B recommended decision, return to NIOSH, or determine that 
no action is necessary within 45 days of the date of this Bulletin for at least 50% of the cases, and 
within 90 days for 95% of the cases.  All cases requiring action due to this Bulletin should be 
completed within 120 days. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1
Attachment 2
Attachment 3

Distribution List No. 1: All DEEOIC Employees

Distribution List No. 7: Resource Centers
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08-14 Supplemental guidance on implementation of Bulletin No. 08-01, “Rocky Flats SEC 
designations.

EEOICPA BULLETIN NO.08-14         

Issue Date:  January 23, 2008

___________________________________________________________

Effective Date:  January 23, 2008

___________________________________________________________

Expiration Date:  January 23, 2009

___________________________________________________________

Subject:  Supplemental guidance on implementation of Bulletin No. 08-01, “Rocky Flats SEC 
designations.” 

Background: EEOICPA Bulletin No. 08-01, entitled “Rocky Flats SEC designations,” outlines the 
procedures for processing cases affected by the Rocky Flats SEC and other changes affecting Rocky
Flats. EEOICPA Bulletin No. 08-11 provided new coding instructions to be associated with the 
Rocky Flats SEC and other instances. EEOICPA Circular No. 08-03 added Building NO. 881 to the 
list of buildings associated with the Rocky Flats SEC.  

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 
U.S.C. § 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as 
Members of the Special Exposure Cohort Under EEOICPA; the August 6, 2007 letters to Congress 
from the Secretary of HHS in which Secretary Leavitt makes the designations for Rocky Flats; 
EEOICPA Bulletin No. 08-01, entitled “Rocky Flats SEC designations;” EEOICPA Bulletin No. 
08-11, entitled, “New coding instructions for cases that are reviewed under a new SEC or 
PEP/PER;” and EEOICPA Circular No. 8-03, “Rocky Flats Building 881.”

Purpose:  To refine and clarify instructions for those instances in which a dose reconstruction report 
provides sufficient evidence, under Action Item #4 of Bulletin No. 08-01, such that it can be used to
satisfy the criteria that the employee, “should have been monitored” for neutrons.

Applicability:  All staff.  

Actions: 

1.  According to Action #4 in Bulletin No. 08-01, there are three evidentiary categories the CE can 
utilize to determine that the employee was “monitored or should have been monitored” for neutron 
exposure. If any of the three are met, the CE may find that the employee was “monitored or should 
have been monitored” for neutron exposure. These three are: 

●    Inclusion on the Rocky Flats Neutron Dosimetry Reconstruction Project (NDRP)
list;

●    Previously completed National Institute for Occupational Safety and Health 
(NIOSH) dose reconstruction for named employee includes neutron exposure or 
mentions exposure to plutonium; or

●    Employment in a building identified as a plutonium building.

Further review of these criteria and discussion of the definition of the SEC class with NIOSH has 
necessitated a change in how to use a previously completed NIOSH dose reconstruction under the 
second criterion of this action item.  Under the Rocky Flats SEC classes definition, an employee 
does not meet the standard of “monitored or should have been monitored” for neutron dose 
unless there is sufficient neutron dose included in the dose reconstruction calculation to reach 



the threshold level for monitoring in at least one year during the period covered by the SEC 
classes.  The current threshold regulatory level for neutron monitoring is 100 millirem (mrem) per 
year.  Therefore, the CE will need to determine if there is at least one year in the period 1952 
through 1966 for which the dose reconstruction credits the employee with at least 100 mrem for 
neutrons in that year. Only one year at or above 100 mrem during the period is needed. 

To make this determination, the CE is to go to “Attachment 1: IREP Input Tables” of the dose 
reconstruction report. The CE will then look closely at the column in the table with the heading 
“Radiation Type” (generally the fourth column).  Radiation types include alpha, beta, electrons, 
protons, neutrons, photons, etc.  The CE identifies the rows of cells containing the neutrons.  
Sometimes these tables are somewhat illegible in their printed form and if the CE is having 
difficulty discerning which rows reflect neutrons, it is recommended that the CE review the 
electronic version of the dose reconstruction report and search on “neu.”  This will highlight every 
instance of the word neutron, including those in the table.  Once the rows of the table containing the
word “neutron” are found, the CE determines whether there is one year in which at least 100 mrem 
was included in the calculation for those years. On these tables, 0.100 is equal to 100 mrem and is 
in the column labeled, “Parameter 1” (generally the sixth column).  Then the CE reviews the table 
to determine whether the year is between 1952 and 1966, inclusive. The date is found in the column
entitled, “exposure year,” and is generally the second column.  If the exposure year does not fall 
between these years, the CE continues to review the rows of neutron calculations to determine the 
presence of at least 100 mrem neutron dose included for any given year during the course of the 
Rocky Flats classes in the SEC. 

Attachment 1 to this Bulletin provides an example of an IREP table from a dose reconstruction 
report in which the employee was credited with at least 100 mrem for neutrons for 1961, 1962, 
1964, 1965, 1966, as well as a number of years outside the class period. In the example, the 
neutrons are identified by yellow highlighting and one can see that the entire word “neutron” does 
not always display and will sometimes appear truncated, such as “utrons” and this is the reason for 
searching on “neu” in the electronic version, as the “neu” is electronically present in the table, just 
not visible. In the sample, each instance in which there is at least 100 mrem of neutrons included in 
the calculation is highlighted in light blue.  The years highlighted in purple are those which meet all
the criteria for a determination that the employee “should have been monitored” for neutrons.  Only 
one year meeting all the criteria need be found for such a determination.  

Additionally, please note that on the table in the example, within the section on neutrons, some 
years appear three times and for each instance of a given year there is a different number in the 
“parameter 1” column.  These disparate numbers represent different energy levels of neutron dose 
assigned to the employee for each year.  Therefore, if the CE is unable to find one line on the table 
that meets the 100 mrem criteria, but notices that there are multiple entries for the same year, each 
for neutrons, the CE is to add the numbers within the year.  The CE should not add other types of 
radiation for that year – only neutrons.  If the resulting sum for any one year in the class totals at 
least 100 mrem for neutrons, the employee meets the threshold for “should have been monitored.”  
In the example provided there are numerous instances where one line provides at least 100 mrem of 
neutrons, and therefore no addition is needed, but CE’s need to be alert to the possibility of the need
to add the numbers within years, within the neutron portion of the table, in the event that no one line
meets the threshold of at least 100 mrem of neutron exposure.  

2. If, upon a review of the IREP table, the CE determines that there is no year within the class 
period for which the employee is credited with a dose of at least 100 mrem of neutrons, then the CE
needs to develop the case to determine whether the employee has employment aggregating at least 
250 days in one or more of the buildings listed in either EEOICPA Bulletin No. 08-01 or EEOICPA 
Circular No. 08-03. An employee who worked in one or more of the plutonium buildings in any 
combination for 250 days does not need to meet the threshold of at least 100 mrem of neutron 
exposure.  
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3. If the CE finds an instance in which there is neutron dose of at least 100 mrem, but it is attributed
entirely to a building or buildings other than those referenced in Bulletin 08-01 or Circular 08-03, 
the case is to be pended and the dose reconstruction sent to the National Office for a health physics 
review with a cover memo stating that the case is being forwarded as per this Bulletin.  The DD 
codes the case in ECMS as WS with HP as the reason code and a status effective date of the cover 
memo. 

4. The procedures in this Bulletin apply prospectively to all Final Decisions.  FAB is to review all 
pending Rocky Flats recommended decisions pursuant to this Bulletin and ensure that acceptances 
based upon neutron exposure meet the parameters outlined in this Bulletin.  If a case does not meet 
these parameters, FAB is to remand the case back to the District Office for development on building
location. The appropriate reason code for the remand is OTH (Other). 

5. This Bulletin also corrects a typographical error in Bulletin 08-01 in Action Item 10 (b).  That 
action item instructs CEs to code cases requiring a return to NIOSH as “NI” (sent to NIOSH) with a
reason code of “PER” (based upon Program Evaluation Report).  That reason code is incorrect.  The
correct reason code is “PEP” (based upon a Program Evaluation Plan.  

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections  

08-15 Adjudication of Part E claims for the conditions of parkinsonism and Parkinson’s 
disease (PD)

EEOICPA BULLETIN NO. 08-15

Issue Date:  May 30, 2008 

____________________________________________________________

Effective Date:  May 30, 2008  

____________________________________________________________

Expiration Date:  May 30, 2009 

____________________________________________________________

Subject:  Adjudication of Part E claims for the conditions of parkinsonism and Parkinson’s disease 
(PD).

Background: “Parkinsonism” is a neurological disorder or syndrome that can arise from a number 
of sources, including toxic exposure, drugs, and PD. There is no clinical test or method for 
distinguishing parkinsonism from PD and the two terms are often used interchangeably since the 
symptoms are the same. According to the New England Journal of Medicine a misdiagnosis occurs 
about 25% of the time because of the inability to distinguish the one from the other. This is 
problematic for the EEOICPA Claims Examiner (CE) when adjudicating toxic exposure claims, 
because the Site Exposure Matrices (SEM) shows a causal link between certain toxic substances 
and parkinsonism, but no substances are linked to PD. Claims Examiners need to be aware of this 
potential for misdiagnosis and must know how to treat either condition when developing claims for 
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toxic exposure under Part E.

References: Federal EEOICPA Procedure Manual 2-300 and E-500 (4, 19); U.S. Department of 
Labor EEOICP Site Exposure Matrices (NIH HazMap Disease List); The New England Journal of 
Medicine; and The Centers for Disease Control and Prevention.

Purpose: To clarify the policies and procedures for adjudicating claims involving the conditions of 
parkinsonism and PD.

Applicability: All staff.

Actions: 

1.              For the purpose of claim adjudication under Part E of the EEOICPA, the CE is to 
consider the medical conditions of PD, parkinsonism, or any reasonable alias as synonymous. In 
other words, in any instance where an individual has claimed any one of these conditions, the CE 
will proceed to adjudicate the claim in the same manner. 

2.              Upon receipt of a claim for PD, parkinsonism, or any reasonable alias, the CE is to 
access SEM and perform an appropriate site/area/facility/building/process/labor category/job 
description/incident/exposure search using the “Toxic substance by health effect” query.  The CE 
selects the entry for “parkinsonism” from the list box of health effects.  At present, the SEM 
database contains the following substances with a known link between exposure and development 
of the condition of parkinsonism: 

a.   Carbon disulfide 

b.   Carbon monoxide

c.   Diesel exhaust

d.   Manganese

e.   Manganese II chloride

f.   Potassium permanganate

g.   Steel, cold drawn

h.   Steel, tool

i.   Steel, galvanized

j.   Kovar

k.   Hastelloy ®

l.   MPTP (1-Methyl-4-phenyl-1,2,3,6-tetahydropyridine)

3.              In cases where SEM identifies the presence of carbon monoxide (CO) at the worksite, or 
where the employee claims CO exposure, there must be evidence of an acute occupational exposure
that precedes the onset of parkinsonism. If the claimant does not produce documentation 
substantiating such an exposure, the CE must request that the claimant, treating doctors, the 
employer, or others, provide contemporaneous evidence (e.g. emergency room records, hospital 
records, industrial accident reports, industrial hygienist reports, witness statements, etc.), of an 
incident requiring medical intervention that fits one of the following criteria:

a.  An incident involving acute occupational CO exposure that caused the claimant to
lose consciousness at the time of the exposure. 

b.  A documented incident involving significant CO levels and/or exposure sufficient
to either cause loss of consciousness or a reduction in oxygen to levels which could 
result in brain injury. (NIOSH and OSHA consider a CO level of 1200PPM to be 
“immediately dangerous to life and health,” and this level would be considered 



evidence of a toxic level sufficient to cause loss of consciousness in an adult.)

c.  Documentation such as laboratory test results or other clinical records 
demonstrating blood gas levels consistent with a reduction of oxygen sufficient to 
cause injury to the brain; or records documenting admission to an acute care facility 
or hospital for treatment or observation arising from an occupational CO exposure. 
(A carboxyhemoglobin level of 20% or higher would be evidence of a blood gas 
level sufficient to cause brain injury.) 

Acceptance of parkinsonism from CO exposure is contingent upon the claimant exhibiting 
symptoms of, or being diagnosed with parkinsonism, following an incident of acute occupational 
CO exposure as described above.  

4.              With the exception of the above guidelines for CO exposure, the CE is to evaluate toxic 
exposure claims for parkinsonism in accordance with Federal EEOICPA Procedure Manual Chapter
E-500, 2(c), which states that the CE must review all evidence of record. If after review the CE is 
uncertain as to the potential for an employee to develop parkinsonism resulting from exposure to 
any of the above-listed toxic substances, a referral may be made to an industrial hygienist (IH) or 
toxicologist.  Most importantly, the CE should not rely exclusively on SEM to ascertain whether an 
employee had contact with a known toxic substance linked to parkinsonism.  All evidence of record 
must be evaluated including: DAR records, occupational health questionnaires, former worker 
screening documents, EE-3/4 forms, or any other documents which may provide information on 
toxic substance exposure. Attachment 1 provides additional information on work processes and 
routes of exposure, to aid the CE in identifying possible sources of toxic exposure to the substances 
listed therein. This attachment is not inclusive of all routes of exposure and the CE should not rely 
exclusively on this document when evaluating a claim for toxic exposure. In addition, since the 
SEM database is regularly updated with new exposure information, the CE should conduct a 
separate exposure search for each new claim. 

5.              If the evidence of record clearly establishes that exposure to a toxic substance known to 
be associated with parkinsonism is evident, and if the medical evidence satisfies the Part E 
causation standard, then the CE can accept the claim for parkinsonism, PD, or any reasonable alias. 
However, if there is evidence of an exposure to toxic substances, but the medical rationale linking 
the exposure to the patient’s condition is lacking, or not clear, the CE must follow up with the 
claimant’s treating doctor, or refer the case to a DMC for a medical opinion on causation.  

6.              As with all medical referrals, the CE must prepare a clearly written Statement of 
Accepted Facts (SOAF) and a list of questions for the medical expert to consider. The SOAF must 
identify all relevant toxic exposure data. In the referring memorandum accompanying the SOAF, 
the CE must clearly explain the issue(s) to be addressed and must make it very clear that: a) the 
purpose of the medical review is to establish or rule out causation on the basis that it is at least as 
likely as not that exposure to a toxic substance at a Department of Energy facility was a significant 
factor in aggravating, contributing to, or causing the employee’s illness or death; and b) the doctor 
is not to differentiate between parkinsonism and PD when making this determination. The 
conditions of parkinsonism, PD, or any reasonable alias, are to be considered synonymous.

7.   In the exercise of the Director’s discretion over the reopening process, the Director is delegating
limited authority to the District Directors to sign reopening orders.  This delegated authority is 
limited to reopenings for those cases affected by this bulletin.  The Director is retaining sole 
signature authority for all other types of reopenings not otherwise delegated.

8.   Prior to reopening, the medical evidence must be reviewed in all targeted cases. For all cases 
that have a final decision to deny, where:

·        the denial was based on a diagnosis of Parkinson’s disease(PD);

·        the denial was based on a diagnosis of an alias for parkinsonism or PD; or



·        the initial diagnosis was parkinsonism but the case was denied because the medical evidence 
supported a finding of Parkinson’s disease;

reopening of the case is warranted, and the case should be reviewed in accordance with the 
instructions provided in this bulletin.

The Director’s Order should state that the case is being reopened as a result of new guidelines for 
evaluating cases involving a diagnosis of parkinsonism, PD, or any alias of this disease or 
syndrome.

The District Director should code the case as “MN” (NO Initiates Review for Reopening) with a 
status effective date as the effective date of this bulletin. Upon reopening the claim, the District 
Director should code the case as “MD” (Claim Reopened – File Returned to DO) to reflect that the 
case has been reopened and is in the district office’s jurisdiction.  (The “MZ” status code is not 
used.)  The status effective date of the “MD” code is the date of the Director’s Order.  

Please note that while the “MD” code is generally input by National Office staff, entry of this code 
has been delegated to the District Director, just as the authority to grant reopenings has been 
delegated in this specific circumstance.

District Offices will be provided with a list of cases affected by this bulletin, under separate cover.

Disposition:  Retain until incorporated in the Federal EEOICPA Procedure Manual. 

PETER M. TURCIC

Director, Division of Energy Employees

Occupational Illness Compensation 

Attachment 1  

Distribution List No. 1:  (Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office 

Mail & File Sections)

 [A1]David – revise this and go through a instruction with regard to a DMC referral.  The CE will 
need to send a SOAF and referral, but how do we notify the DMC or treating that our program 
treats all the illnesses synonymously  

08-16 NIOSH’s OCAS-PER-016 Note: This bulletin updates Bulletin No. 08-13, “NIOSH’s 
OCAS-PER-016, entitled "Implementation of IREP procedures for claims near 50% probability of 
causation.”

EEOICPA Bulletin No. 08-16

Issued Date: March 21, 2008

___________________________________________________________

Effective Date: March 21, 2008

___________________________________________________________

Expiration Date: March 21, 2009

___________________________________________________________

Note: This Bulletin updates Bulletin 08-13 (NIOSH’s OCAS-PER-016, entitled 
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“Implementation of IREP procedures for claims near 50% probability of causation”) to 
correct all references of IREP Version 5.5.2(4) to version 5.5.2. 

Subject: NIOSH’s OCAS-PER-016, entitled “Implementation of IREP procedures for claims near 
50% probability of causation.”

Background: On January 23, 2008, the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) issued EEOICPA Bulletin No. 08-13, NIOSH’s OCAS-PER-016, entitled 
“Implementation of IREP procedures for claims near 50% probability of causation.” Bulletin 08-13
included steps for identifying those cases that should be returned to NIOSH. One of these steps 
included identifying the IREP Version used in calculating the probability of causation. After the 
issuance of the Bulletin, NIOSH notified DEEOIC that the “(4)” in IREP Version 5.5.2(4) was 
incorrect and that the correct IREP Version is 5.5.2.

References: NIOSH document, OCAS-PER-016, “Implementation of IREP procedures for claims 
near 50% probability of causation,” effective September 25, 2007, found at 
http://198.246.98.21/niosh/ocas/pdfs/pers/oc-per16-r0.pdf. 

Purpose: To correct the reference to the appropriate IREP Version.

Applicability: All staff. 

Actions: 

1.  To determine whether any of the cases identified on the comprehensive list (previously 
distributed to the district/FAB offices) should be returned to NIOSH, the following criteria should 
be used:

 A dose reconstruction conducted prior to June 6, 2006 (as determined by the “Calculations 
performed by” date found on the most recent NIOSH Report of Dose Reconstruction under 
the EEOICPA on file), and 

 The POC was at least 45% but less than 50%, and 

 IREP Model 5.5.2 was not utilized in the POC calculation.  

No action is required on cases with a dose reconstruction if IREP Version 5.5.2 was utilized in 
calculating the POC. 

2. The second paragraph in Bulletin 08-13, Action Item #3 states “if ECMS indicates that IREP 
Version 5.5.2 was used instead of 5.5.2(4), then… ” This statement is no longer appropriate and 
should read as follows: 

The CE can verify the IREP version used in the POC calculation in ECMS. However, if the IREP 
version is not found in ECMS, then the CE should review the NIOSH CD for the IREP version. On 
the NIOSH CD, the CE looks for an HTML document named “IREP Summar…..”  This document, 
when opened, is titled “NIOSH-Interactive RadioEpidemiological Program Probability of Causation
Results.”  The NIOSH-IREP version used in the PoC calculation is shown in the second entry on 
the top of the right hand column. If NIOSH IREP Version 5.5.2 was not utilized in the calculation of
the POC, the CE is to return the case to NIOSH for a new dose reconstruction. 

Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual. 

Peter M. Turcic

Director, Division of Energy Employees 

Occupational Illness Compensation

08-17 Medical Expense Reimbursement for Extended Travel Note: This Bulletin replaces 
Bulletin No. 03-09.
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EEOICPA BULLETIN NO. 08- 17  (Replaces Bulletin # 03-09)

Issue Date:  March 24, 2008

________________________________________________________________

Effective Date:  March 24, 2008   

________________________________________________________________

Expiration Date:  March 24, 2009

________________________________________________________________

Subject:  Medical Expense Reimbursement for Extended Travel 

Background: The Division of Energy Employees Occupational Illness Compensation (DEEOIC) 
requires pre-authorization for reimbursement of transportation, lodging, meals, and incidental 
expenses incurred when a claimant travels in excess of 200 miles round trip for medical care of an 
approved condition.  DEEOIC’s bill processing agent will process reimbursement claims for 
claimant travel without pre-authorization when travel is less than 200 miles round trip. 

Upon acceptance of a medical condition, the claimant receives a medical benefits package from the 
DEEOIC that includes instructions on how to submit a written request for prior approval of medical
travel when such extended travel (over 200 miles round trip) is required. Despite these instructions, 
it is not uncommon for claimants to submit their request for reimbursement after a trip has been 
completed, and without having obtained prior approval.  EEOICPA Bulletin 03-09, “Travel over 
200 Miles Round Trip,” provided instructions for processing travel authorization and 
reimbursement requests, whether received before or after claimant travel. 

This Bulletin streamlines the existing procedures to improve the efficiency (timeliness) and 
effectiveness (quality and accuracy) of the travel authorization and reimbursement process.  

It should be noted that Resource Center personnel now have an increased role in assisting 
claimants with pre-authorization requests and submission of claims for reimbursement.

References: 20 CFR Parts 1 & 30, Subpart E, Medical and Related Benefits, § 30.400.

Purpose: To streamline the policies and procedures for authorizing medical travel requests (over 
200 miles round trip), and the process for approving claims for reimbursement, regardless of 
whether or not the claimant obtained prior approval for the trip. The changes in the authorization 
process are needed to facilitate this important benefit and provide superior customer service.  

Note: Bulletin 03-09 is superseded by this Bulletin.  

Applicability: All staff.

Actions: 

1.              By regulation, claimant travel to receive medical care exceeding 200 miles round trip 
must be authorized by DEEOIC claims personnel.  Claims that are submitted to DEEOIC’s bill 
processing agent, for reimbursement of travel expenses arising from medical travel in excess of 200
miles roundtrip, will not be processed for payment unless authorization has been provided by the 
district office. 

2.              Upon receipt of a travel authorization request from the claimant, the claims examiner 
(CE) must take immediate action to ensure that the request meets one basic requirement: that the 
medical treatment or service is for the claimant’s approved condition(s).  The CE should be aware 
that the medical provider’s enrollment in the DEEOIC program is not a prerequisite to approving 
medical travel if the claimant chooses to receive medical services from a non-enrolled provider.   

3.              If the travel request involves authorization for a companion to accompany the claimant, 



the claimant must provide medical justification from a physician. That justification must be in 
written form, relating the treatment to the accepted condition and rationalizing the need for the 
companion.  If the doctor confirms that a companion is medically necessary, and provides 
satisfactory rationale, then the CE may approve companion travel. In the alternative, the CE can 
authorize the claimant to stay overnight in a hospital or medical facility, and can approve payment 
for a nurse or home health aide if a companion is not available. The CE must use discretion when 
authorizing such requests and may approve one of the above alternatives when there is a definite 
medical need, accompanied by written justification from the physician.  

4.              The claimant must be allowed to specify his/her desired mode of travel.  It is the CEs role
to authorize the desired mode of travel for the time period(s) requested.  When a request is received 
from the claimant that does not identify the mode of transportation, the CE must contact the 
claimant by telephone and assist in determining the desired mode of travel.  (Resource Center staff 
may be utilized to assist in this process.) 

5.              Once the basic requirements for travel over 200 miles are met, as outlined above, the CE 
will prepare and send the claimant a travel authorization letter following the guidelines below. The 
CE may approve an individual trip, or any number of trips within a specified date range, all in one 
letter to the claimant. Once an initial approval letter has been sent, future visits to the same doctor 
or facility may be approved by telephone, followed by a confirming letter.

In the travel authorization letter, claimants are to be advised that travel costs are reimbursable only 
to the extent that the travel is related to obtaining medical treatment. The authorization letter should 
delineate the specifics of the trip being authorized, based upon the mode of travel the claimant has 
selected. When completed, the authorization letter will be mailed to the claimant as part of an 
approval package as follows (See sample Authorization Letter in Attachment 1): 

a.                    The approval package must include the following: two copies of the detailed 
authorization letter; two copies of a blank OWCP-957; and an express mail prepaid envelope,
addressed to DEEOIC’s bill processing agent, for the claimant’s use. 

b.                    The authorization letter will advise claimants to complete Form OWCP-957, 
Request for Reimbursement, and forward the reimbursement request to DEEOIC’s bill 
processing agent, in accordance with the information and conditions outlined below.  The 
letter also invites claimants to contact the nearest Resource Center for assistance prior to or 
upon completing any trip, particularly if they need help understanding reimbursement limits 
for lodging or airfare, or need help preparing their reimbursement requests.

(1)                    MIE: Reimbursement for meals and incidental expenses (MIE) will be 
based on a daily, flat-rate allowance, and that MIE allowance will be paid in full for 
each day of authorized travel. A separate daily allowance will also be paid for any 
authorized companion. The daily MIE allowance will be determined by the Government
Services Administration (GSA) published per diem rate for the specific locality where 
the claimant is staying on any given day, whether in route or at their destination city. 
First and last days of travel will be paid at the ¾ rate. The claimant will not be required 
to submit receipts for meals or miscellaneous expenses reimbursed under this category, 
nor will any reimbursement be paid in excess of the daily MIE allowance. (For further 
information regarding locality rates for MIE, claimants may contact their nearest 
resource center.)  

(2)                    For authorizations approving travel by privately owned vehicle (POV), 
the authorization letter must specify the GSA-established mileage reimbursement rate 
for POV travel. 

(3)                    If travel is to be by commercial airline, the travel authorization letter 
should advise the claimant that reimbursement will be based on actual ticket cost up to 
the amount of a refundable coach ticket (Y-Class airfare), unless the CE has specifically 



approved an exception to this rule. 

(4)                    The daily lodging rate is established by GSA, based upon locality and 
single or double occupancy, whichever is applicable. This daily rate is exclusive of taxes
which will be reimbursed in addition to the base rate. 

(5)                    Approval for rental car reimbursement, if warranted, should include 
instructions limiting rental reimbursement to the cost of standard, economy-sized 
vehicles, unless the claimant provides justification for a larger vehicle. (Note: 
reimbursement for gasoline purchases applies only to rental cars.) 

(6)                    Local transportation costs, such as taxis, airport shuttles or bus fares, are 
reimbursable separately from, and in addition to the daily MIE allowance. Services such
as airport shuttles, hospital or hotel courtesy buses, etc., should be used when available.

(7)                    Receipts are not required for any allowable expenditure under $75.00, 
with the exception of lodging, airfare, rental cars, and gasoline purchases (rental car 
only).  

(8)                    Expenses for both the claimant and any authorized companion must be 
submitted on Form OWCP-957, and will be reimbursed to the approved DEEOIC 
claimant, not to any other party.  

(9)                    When submitting a reimbursement request to the DEEOIC bill 
processing agent, the claimant must include a copy of the authorization approval letter, 
the completed OWCP-957, and all applicable receipts. 

6.              DEEOIC’s bill processing agent will process reimbursement claims in accordance with 
GSA travel guidelines. Per diem rates for overnight stay and mileage reimbursement rates are 
published on GSA’s website, and air fare reimbursement is based on actual ticket cost up to the 
amount of a refundable coach ticket (Y-Class airfare). 

7.              All claims for travel reimbursement must be sent to DEEOIC’s bill processing agent.
 Should the CE receive a reimbursement request directly from the claimant, for an authorized trip, 
the CE will forward it immediately to DEEOIC’s bill processing agent to begin the reimbursement 
process. In the event the CE receives a claim for travel reimbursement that was not approved in 
advance, the CE will immediately forward the claim to the bill payment processor, and will 
concurrently begin the process of approving or denying the trip.  This will ensure that all claims are 
adjudicated promptly and are properly recorded and tracked by DEEOIC’s bill processing agent, 
throughout the reimbursement process.  When adjudicating claims submitted after the trip has been 
completed, but for which prior approval was not obtained, the CE will follow the same steps as for 
pre-authorized trips, until reaching the point of sending an authorization package. At that point the 
CE will send only the authorization (or denial) letter to the claimant, not an entire authorization 
package. 

8.              If a travel request is denied (either before or after a trip), the CE must notify the claimant 
in writing, detailing the reason(s) for the denial.  The CE’s unit supervisor must provide sign-off for 
all denials of claimant travel before the denial letter is sent to the claimant.  The following wording
must be included in the denial letter: “This is the final agency decision on your request for approval 
of travel expense reimbursement.” 

9.              In conjunction with sending the claimant an approval or denial of travel request, the CE 
must convey his/her decision to DEEOIC’s bill processing agent via the office’s Fiscal Officer 
(FO), who is the point of contact with DEEOIC’s bill processing agent for such issues.  The CE 
prepares an email to the FO, who in turn will generate an electronic thread to the bill processing 
agent.  In the email the CE must provide the information specified below.  The CE must also enter 
this information into the case notes field of ECMS (Select the note type of “T” for Travel 
Authorization):



¨      Approved dates for a single trip; or in the alternative, a date range and number 
of trips authorized within that time frame.

¨      Approved mode of transportation.

¨      Starting point and destination: claimant address and provider address (city & 
state at a minimum).

¨      Authorization for rental car reimbursement, if appropriate.        

¨      Companion travel if approved.

10.         DEEOIC’s bill processing agent will promptly pay any approved claims directly to the 
claimant, not to any other party. However, if the claimant completes the form in error or neglects to 
submit the proper information, DEEOIC’s bill processing agent will attempt to resolve the issue by 
accessing the authorization letter or the pre-approval notification (thread) from the FO. If unable to 
issue payment based on information provided in one of these two sources, DEEOIC’s bill 
processing agent will contact the FO, requesting clarification and/or assistance. 

11.         The FO and responsible CE will take immediate action to review the claim as submitted, 
contact the claimant when appropriate, make a determination as to the correct amount of 
reimbursement or denial if warranted, and send an authorization notification or correction 
(electronic thread) back to DEEOIC’s bill processing agent.

12.         District office CEs and FOs responsible for travel authorization processing must keep 
upper management apprised of issues impacting prompt and accurate processing of travel 
authorizations and reimbursements.  Claims staff should be especially vigilant to identify any real 
or perceived problems with the processing interfaces between and among the district office, the 
Resource Center and DEEOIC’s bill processing agent.  Problems must be elevated (reported via 
email) immediately to the National Office to the attention of the Branch Chief for Policy, with a 
copy of the notification to the Branch Chief for the Branch of ADP Systems (responsible for 
oversight of DEEOIC’s bill processing agent).

Disposition:  Retain until incorporated in the Federal EEOICPA Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees

Occupational Illness Compensation

Attachment 1

Distribution List No. 1:  (Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office 

Mail & File Sections)

08-18 NIOSH coding in ECMS E.

EEOICPA BULLETIN NO.  08-18

Issue Date: April 7, 2008 

________________________________________________________________

Effective Date: April 7, 2008

________________________________________________________________

Expiration Date: April 7, 2009

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-17Attachments/EEOICPABulletin08-17Attachment1.htm


________________________________________________________________

Subject: NIOSH coding in ECMS E.

Background: The Federal EEOICPA Procedure Manual at Chapter E-500.20.e states the following 
in regards to coding NIOSH cases in ECMS E:

“Coding NIOSH Referrals for Part E ECMS.  When a non-SEC cancer claim is referred to NIOSH 
or was originally referred to NIOSH as a Part B claim and a new Part E claim is now extant, the CE 
does not input the ‘NI’ SENT TO NIOSH code into ECMS E to show that the claim is pending dose
reconstruction at NIOSH.  The ‘NI’ code is input into the Part B only (unless RECA Section 5 case 
with claim for cancer other than lung cancer).  Instead, while the CE is concurrently developing for 
exposure to a toxic substance, the ‘DO’ code is entered into ECMS E and the CE selects ‘TD’ 
(Toxic Exposure Development) from the corresponding drop down menu.  ECMS codes must 
reflect a particular development action.  If CE takes a development action (i.e. sends a letter to a 
claimant or a DAR to DOE), then and only then may a ‘DO’ code be entered.  The status effective 
date is the date of the letter.  

When toxic exposure development is complete and the CE cannot accept causation, the CE creates 
a memorandum to file stating that toxic exposure development is complete.  The CE then codes ‘NI’
into ECMS E with the status effective date of the date memorandum.”

These coding instructions do not address how to code cases that are returned from NIOSH prior to 
the completion of toxic exposure development, or how to code ECMS E if a claim is withdrawn 
from NIOSH or administratively closed. This bulletin serves to provide that missing information.

Reference:  Federal (EEOICPA) Procedure Manual, Chapter E-500 (EEOICPA Tr. No. 06-04, June 
2006) and Chapter 2-1500 (EEOICPA TR. No. 06-08, July 2006) 

Purpose: To provide procedures for coding cases that are withdrawn from NIOSH, administratively 
closed with NIOSH, or returned from NIOSH prior to the completion of toxic exposure 
development. 

Applicability: All Staff

Actions:

1.   As stated above, the CE does not code the ‘NI’ into ECMS E until toxic exposure development 
is complete. Once the ‘NI’ code has been entered into ECMS E, the CE should code any additional 
NIOSH actions into ECMS B and E.  This includes coding the Probability of Causation (PoC), the 
‘NO’ (NIOSH Administrative Closure) code, ‘NR’ (Returned from NIOSH) code, and 
‘NW’(Withdrawn from NIOSH) code as outlined in EEOICPA PM Ch 2-1500.4.e(4):

‘NO’ - ‘NIOSH, Administrative Closure’

For cases at NIOSH, the OCAS-1 form is provided to the claimant after completion of the dose 
reconstruction report.  The claimant is required to sign and return the form to NIOSH before 
NIOSH can return the case to DOL.  If none of the claimants sign the OCAS-1 form or submit 
comments within 60 days, NIOSH will administratively close the case.  NIOSH will send a letter to 
DOL addressing the administrative closure.  The CE enters the ‘NO’ claim status code in ECMS, 
with a status effective date of the receipt of the letter from NIOSH.

‘NR’ - ‘NIOSH Dose Reconstruction Received’ When a case is returned from NIOSH with a dose 
reconstruction or it is returned from NIOSH because a dose reconstruction could not be performed, 
the CE enters the ‘NR’ (Received from NIOSH) claim status code in ECMS with a status effective 
date of the date the dose reconstruction is date-stamped into the District Office.  When after full 
medical development the only claimed primary cancer is CLL or a non-specified cancer at an SEC 
site where no dose reconstruction can be performed, the CE enters the ‘NR’ (Received from 
NIOSH) claim status code in ECMS, even though there will not be an ‘NI’ code.  On these cases, 
the status effective date is the date of the Recommended Decision to deny based on CLL (0% POC) 



or no dose reconstruction possible.  Upon entry in ECMS of the ‘NR’ code, the CE selects the 
appropriate reason code.

‘NW’ - ‘NIOSH, Returned without a Dose Reconstruction’ When withdrawing a case from NIOSH 
for any reason (i.e. the CE realizes there was no covered employment and the case shouldn’t have 
been sent to NIOSH) wherein the District Office will not be sending the case back to NIOSH, the 
CE requests the return of the case from NIOSH without a dose reconstruction and enters the ‘NW’ 
code in ECMS.  The CE sends notification to NIOSH that the dose reconstruction is no longer 
needed for the case. The status effective date is the date the notification is sent to NIOSH.

2.   When cases are received back from NIOSH and toxic exposure development has not yet been 
completed (NI has not yet been coded in ECMS E), the CE does not code ‘NR’ into ECMS E.  
However, the POC must be entered into ECMS E.  This information will reflect that the dose 
reconstruction has been completed for Part E, even though the toxic exposure development has not. 
Similarly, if the claim is administratively closed by NIOSH (NO) or the claim is withdrawn from 
NIOSH (NW), this coding does NOT go into ECMS E if the ‘NI’ code has not yet been coded in 
ECMS E.   

3.   There are no changes/additions to how ‘NI’, ‘NR’, ‘NO’, ‘NW’, and PoC are coded into ECMS 
B.

Disposition: Retain until incorporated in the Federal (EEOICPA)

Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections

08-19 Mound Plant SEC

EEOICPA BULLETIN NO.08-19                     

Issue Date: April 2, 2008

___________________________________________________________

Effective Date: April 2, 2008 

___________________________________________________________

Expiration Date: April 2, 2009

___________________________________________________________

Subject:  Mound Plant SEC   

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the 
Mound Plant in Miamisburg (near Dayton), OH to be added to the Special Exposure Cohort (SEC).

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
decided it qualified for evaluation under 42 C.F.R. § 83.13.  NIOSH submitted its findings to the 
petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On January 30, 
2008, the Board submitted recommendations to the Secretary of Health and Human Services (HHS)
to add to the SEC a class of employees who worked at the Mound Plant in , from October 1, 1949 



through February 28, 1959. 

On March 3, 2008, the Secretary of HHS designated the following class for addition to the SEC in a
report to Congress.

Employees of the Department of Energy (DOE), its predecessor agencies, and DOE contractors or 
subcontractors who worked in any areas at the Mound Plant site from October 1, 1949, through 
February 28, 1959, for a number of work days aggregating at least 250 work days or in combination
with work days within the parameters established for one or more other classes of employees in the 
Special Exposure Cohort. 

A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  The SEC designation for this class became effective as of April 2, 2008, which was 
30 days after the Secretary of HHS designated the class for addition to the SEC in a report to 
Congress.  While Congress had the authority to reject the recommendation within the 30-day time 
frame, no action was taken to contradict the addition of this new SEC class.   

While a new SEC class has been added for employees at Mound Plant, NIOSH has determined that 
it is possible to reconstruct occupational medical dose, some components of the internal dose and 
all external doses. This means that for claims that do not satisfy the SEC membership criteria, a 
partial dose reconstruction is to be performed by NIOSH. 

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the March 3, 2008 letter to Congress from the 
Secretary of HHS in which Secretary Leavitt makes the designation.

Purpose: To provide procedures for processing SEC claims for workers at the Mound Plant in , .

Applicability: All staff.

Actions:

1.  This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted.

2. The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at the Mound Plant during the period of the SEC class. It 
includes pending cases, cases previously denied and those at NIOSH.  It also includes specified and 
non-specified cancer cases. All cases on this comprehensive list must be reviewed by the district 
office(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC class criteria 
are satisfied. This comprehensive list will be provided to the appropriate district offices and FAB 
under separate cover. 

The comprehensive list also includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD contains 
all of the information generated to date, e.g., CATI report, correspondence, and dose information.  
Also included on the CD, in the Correspondence Folder, should be a copy of the NIOSH letter sent 
to each claimant informing the claimant of the new SEC class and that his or her case is being 
returned to DOL for adjudication.  A copy of the NIOSH letter to affected Mound Plant claimants is 
included as Attachment 2.  The claims examiner (CE) must print out a hard copy of the NIOSH 
letter for inclusion in the case file. 

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC and consequently are still at NIOSH for a partial dose reconstruction. These 
cases must also be evaluated for inclusion in the SEC class in accordance with the procedures in 
this bulletin. If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCe), 
notifies the appropriate point of contact at NIOSH via e-mail to return dose reconstruction analysis 



records. The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents 
the date it was sent) for inclusion in the case file. In addition, the CE must write a letter to the 
claimant to advise that the case file has been withdrawn from NIOSH for evaluation under the SEC 
provision. 

Once a case file is returned from NIOSH (including those cases where DEEOIC has withdrawn 
from NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the code entry is April 2, 2008.  However, the CE does not enter the status code until the DEEOIC 
office actually receives the NIOSH-returned dose reconstruction record. The standard procedure for
NIOSH coding in ECMS E is to code all additional NIOSH actions only if the “NI” (Sent to 
NIOSH) status code has been entered. Therefore, the CE enters the “NW” code into ECMS E with 
the status effective date of April 2, 2008 only if “NI” has already been coded. 

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this bulletin, then refer to instructions in Action #13.

3.  For any cases identified as having a potential for compensability based on the new SEC class, 
the responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction 
process.  

4. Based on this review, the CE determines whether the employee has a specified cancer, as listed in
the Federal (EEOICPA) Procedure Manual (PM) Chapter 2-600.5.  If the employee has a specified 
cancer, proceed to Action #5.  If the employee does not have a specified cancer, proceed to Action 
#7.

5. If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 work days at the Mound Plant in , from October 1, 1949 through February 28, 1959. The 
CE may review EEOICPA Bulletin No. 02-09 for guidance on calculating 250 work days. 

The Mound Plant is a 306-acre facility which occupied a hill in the center of , , near . Based on the 
SEC designation, any probative evidence that the employee was employed at the Mound Plant for at
least 250 work days during the SEC period is sufficient to include him or her in the SEC class. 

6.  Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE should proceed in the usual manner for a 
compensable SEC claim and prepare a recommended decision.  

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the status effective date of the recommended decision 
to approve. (This is a change from previous guidance which tied the “SE” effective date to when the
employment and medical criteria for SEC has been met). If the case is an E/B case, and the basis for
the Part E acceptance is the Part B SEC acceptance, the “SE” code must also be entered into ECMS 
E with a status effective date of the recommended decision to approve under Part E.  The SEC site 
code “48” for “Mound Plant” must be selected from the drop down menu under the “SEC/SEC 
Desc” field on the claim screen in ECMS B only. 

7. As discussed earlier, the Secretary of Health and Human Services determined that it is not 
feasible for NIOSH to perform complete dose reconstructions for the class of employees who 
worked at Mound Plant from October 1, 1949 through February 28, 1959.  

However, NIOSH has indicated that partial dose reconstructions are possible based on occupational 
medical dose, some components of the internal dose and all external doses. Accordingly, for cases 
that had not been submitted to NIOSH and do not meet the criteria of the SEC class, the CE must 
refer these cases to NIOSH with a NIOSH Referral Summary Document (NRSD) to perform dose 
reconstructions.  The CE enters status code “NI” (Sent to NIOSH) in ECMS B. The status effective 
date is the date of the Senior or Supervisory CE signature on the NRSD. “NI” should only be 



entered in ECMS E after toxic exposure development is complete and the CE cannot accept 
causation. In that case the CE creates a memorandum to file stating that toxic exposure 
development is complete.  The CE then enters status code “NI” into ECMS E with the date of the 
memorandum as the status effective date.    

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required. If it is determined that the case does not qualify for the SEC class, the CE, through the 
Senior CE (SrCe), notifies the appropriate point of contact at NIOSH via e-mail to proceed with the 
dose reconstruction. The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy
documents the date it was sent) for inclusion in the case file. The CE enters status code “NI” (Sent 
to NIOSH) into ECMS B, effective the date of the e-mail requesting NIOSH to proceed with dose 
reconstruction. The e-mail should include a brief statement of why the case should proceed with 
dose reconstruction, e.g., non-specified cancer, insufficient latency period or does not meet the 250 
work day requirement.  A hard copy printout of the e-mail is to be inserted in the case file. In 
addition, the CE is to notify the claimant by letter that the case is returned to NIOSH for dose 
reconstruction and the reason(s) it does not qualify for the SEC class. If the case is an E/B case and 
toxic exposure development was completed with a memorandum to file (with a prior “NI”/”NW” 
code), the CE enters status code “NI” into ECMS E with the status effective date of the e-mail 
requesting NIOSH to proceed with dose reconstruction. 

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the “PD” (Partial Dose Reconstruction) reason code. The status effective 
date is the date the dose reconstruction is date-stamped into the District Office. The CE should not 
delete the “NW” (NIOSH, returned without a dose reconstruction) or “NI” (Sent to NIOSH) code 
already present in ECMS. If the CE had previously entered “NI” in ECMS E, the CE also enters 
codes “NR” and “PD” into ECMS E. If the case is an E/B case, the CE enters the Probability of 
Causation (PoC) into ECMS B and ECMS E (regardless of whether the “NI” code had previously 
been entered). 

8. If the claim includes both a specified cancer and a non-specified cancer, medical benefits are only
paid for the specified cancer(s), any non-specified cancer(s) that has a dose reconstruction that 
resulted in a probability of causation of 50 percent or greater, and any secondary cancers that are 
metastases of a compensable cancer. In these instances, the CE is to draft a recommended decision 
to accept the claim for the specified cancer (provided all criteria are met) and if necessary 
concurrently prepare a NRSD to NIOSH for a dose reconstruction for the non-specified cancer to 
determine eligibility for medical benefits. The CE enters status code “SE” (Confirmed as SEC 
Claim) and the “NI” (Sent to NIOSH) code into ECMS B. The status effective date for the “SE” 
code is the date of the recommended decision to accept the specified cancer. The status effective 
date for the “NI” code is the date of the Senior or Supervisory CE signature on the NRSD. If the 
case is an E/B case, the CE enters status code “NI” (Sent to NIOSH) only after the toxic exposure 
development is complete and the CE cannot accept causation. In that case the CE creates a 
memorandum to file stating that toxic exposure development is complete. The CE then enter status 
code “NI” into ECMS E with the date of the memorandum as the status effective date.  

9.  If there is a final decision to deny based on a POC of less than 50% and a review of the evidence
of record establishes likely inclusion in the SEC class, it will need to be reopened. In the exercise of
the Director’s discretion of the reopening process, the Director is delegating limited authority to the 
four District Directors to sign Director’s Orders for reopening. This delegated authority is limited to
reopenings based upon evidence that a Mound Plant employee meets the criteria for placement into 
the Mound Plant SEC class as defined by this Bulletin. This delegated authority extends to any case 
potentially affected by this SEC class.  However, if the District Director is unsure of whether the 
SEC is applicable to the case, the case should be referred to the National Office. A sample 
Director’s Order is provided in Attachment 3.  The Director is retaining sole signature authority for



all other types of reopenings not otherwise delegated. Once a Director’s Order is issued, the district 
office is responsible for issuing a new recommended decision. 

10. For those cases which are reopened under the authority granted in this Bulletin, the District 
Director enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status 
effective date as the effective date of this bulletin. If the District Director is also reopening Part E, 
the “MN” code is also input in ECMS E. 

For all reopenings per this bulletin, upon completing the Director’s Order to reopen the claim, the 
District Director (DD) enters status code “MD” (Claim Reopened – File Returned to DO) into 
ECMS B to reflect that the case has been reopened and is in the district office’s jurisdiction.  (The 
“MZ” status code is not necessary).  The status effective date of the “MD” code is the date of the 
Director’s Order. If the Director’s Order reopens the Part E claim, the DD also enters status code 
“MD” into ECMS E. 

Please note that while the “MD” code is generally input by National Office staff, entry of this code 
has been delegated to the District Director, just as the authority to grant reopenings has been in this 
specific circumstance. 

11. Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending Mound Plant 
cases that have a recommended decision to deny. All cases on the comprehensive list identified in 
action item 2 that are located at a FAB office must be reviewed for possible inclusion in the SEC 
class.  If the employee worked at the Mound Plant during the time specified, has a specified cancer, 
and meets the 250 work day requirement, FAB is to review the case for the parameters of the SEC 
as specified in this Bulletin. If the criteria of the SEC are met, the FAB is to reverse the district 
office’s recommended decision to deny and accept the case. The CE/HR enters status code “F6” 
(FAB Reversed to Accept) into ECMS B/E (as appropriate) to reflect the FAB reversal. The CE/HR 
enters status code “SE” (Confirmed as SEC Claim) into ECMS B with a status effective date equal 
to the date of the final decision to approve.  If the FAB is also reversing the Part E decision based 
on SEC designation, CE/HR also enters status codes “F6” and “SE” into ECMS E with a status 
effective date of the final decision for Part E. 

If no action is required, FAB must follow the instructions specified in action item 13, below, to 
indicate that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the District Office. If 
FAB determines that the case cannot be approved based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see action items 5 and 7) the HR must remand the case for 
district office action. The CE/HR enters status code “F7” (FAB Remanded) with “OTH” (No DO 
Error – Other) as the reason code.  If the decision on Parts B and E are being remanded, the remand 
coding goes into ECMS B and E. The status effective date is the date of the remand. 

12. The operational plan goal for the list of cases identified for review as part of this new SEC class 
is to complete the Part B recommended decision, return to NIOSH, or determine that no action is 
necessary within 45 days of the date of this Bulletin for at least 50% of the cases, and within 90 
days for 95% of the cases.  All cases requiring action due to this Bulletin should be completed 
within 120 days.

13. All cases on the DEEOIC generated list must be reviewed to determine if it qualifies under the 
SEC provision including cases still at NIOSH. If after review or further development, the 
adjudicator determines that a case on the list does not require any action to be taken (either a new 
recommended decision to accept based on the SEC, or return to NIOSH, or a FAB reversal or 
remand) the CE/FAB HR must write a brief memo to the file that explains the case was reviewed 
under this bulletin, no additional action is necessary, and why. A case classified as not requiring any 
action is a case that does not meet the SEC criteria or there is no need to return it to NIOSH for 
partial dose reconstruction. 



The CE must then code “NA” (No Action Necessary) and then select the appropriate reason code 
from the reason code drop down list. The “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC and the “NA” code is restricted to ECMS B only because the SEC review 
list is derived from Part B data. For Mound Plant cases that were reviewed under this bulletin and 
require no additional action, the reason code that must be selected is “19S” (Reviewed under 
Bulletin 08-19, Mound Plant SEC).  Even if the case is an E/B case, the NA-19S must be coded 
into ECMS B only.  The status effective date of the “NA” code is the date of the memo to the file 
stating review is complete and the CE has determined there is no further action necessary. For those
instances in which further development is necessary, the “NA-19S” code is not entered initially. The
“NA-19S” code is only entered when the CE determines after development that the case does not 
meet the SEC criteria or there is no need to return it to NIOSH for partial dose reconstruction. For 
those cases on the DEEOIC list that were not withdrawn from NIOSH, the CE enters the “NA-19S”
code only after the CE determines that the case does not meet the SEC criteria. These cases remain 
at NIOSH for completion of a partial dose reconstruction.  

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-19S” code in addition to the closure code. The status effective date for the “NA” coding is the 
date of the memorandum to file. 

14. In carrying out the policy outlined in this Bulletin, personnel must understand that the 
comprehensive list not only provides the "to do" list of cases requiring attention, but it also serves a 
means of tracking progress. As part of tracking progress, the list becomes the "pending" list and it is
the goal to successfully and accurately review cases and enter appropriate ECMS coding which will
result in “the case being removed from the list” (in other words, will result in an indicator for 
reporting purposes showing that the initial review was completed and/or that subsequent action was 
taken).  ECMS coding is at the claim level and so the failure to input a code that will remove the 
case from the pending list on even one claim associated with a case, will result in the case still 
showing up as still pending review or action. In terms of ECMS coding, it is crucial to be thorough 
and precise. The most obvious example of this is the use of the “C2” (administrative closure) code.  
“C2” will not remove a case from the pending list; the "NA" code must be entered for each claim to 
which it applies after input of the “C2” code.  In terms of codes that will remove cases off the 
pending list, any recommended decision on or after the SEC effective date will remove it 
and proper use of the “NA” code  will remove it from the pending list.  These are not the only codes
that will remove cases from the pending list, but rather are provided as examples to show 
their importance. Any additional questions regarding proper SEC coding must be directed to 
the Policy Branch.        

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections

08-20 Lawrence Livermore National Laboratory (LLNL) SEC class from January 1, 1950, 
through December 31, 1973.
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EEOICPA BULLETIN NO.08-20                      

Issue Date: April 21, 2008

___________________________________________________________

Effective Date: April 2, 2008 

___________________________________________________________

Expiration Date: April 2, 2009

___________________________________________________________

Subject:  Livermore National Laboratory (LLNL) SEC class from January 1, 1950, through 
December 31, 1973. 

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from LLNL to 
be added to the Special Exposure Cohort (SEC).

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
decided it qualified for evaluation under 42 C.F.R. § 83.13 and § 83.14.  NIOSH submitted its 
findings to the petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  
On January 30, 2008, the Board submitted recommendations to the Secretary of Health and Human 
Services (HHS) to add to the SEC a class of certain employees who worked at LLNL from January 
1, 1950, through December 31, 1973. 

On March 3, 2008, the Secretary of HHS designated the following class for addition to the SEC in a
report to Congress.

Employees of the Department of Energy (DOE), its predecessor agencies, and DOE contractors or 
subcontractors who were monitored for radiation exposure while working at the Lawrence 
Livermore National Laboratory from January 1, 1950, through December 31, 1973, for a number of 
work days aggregating at least 250 work days or in combination with work days within the 
parameters established for one or more other classes of employees in the Special Exposure Cohort. 

A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  The SEC designation for this class became effective as of April 2, 2008, which was
30 days after the Secretary of HHS designated the class for addition to the SEC in a report to 
Congress.  While Congress had the authority to reject the recommendation within the 30-day time 
frame, no action was taken to contradict the addition of this new SEC class.   

The new SEC class for employees of LLNL has been added because NIOSH is unable to 
reconstruct internal dose from fission and activation products.  NIOSH has, however, also 
determined that it is possible to reconstruct all other internal doses.  NIOSH can also reconstruct 
external and medical dose for LLNL workers.  This means that for claims that do not satisfy the 
SEC membership criteria, a partial dose reconstruction is to be performed by NIOSH. 

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the March 3, 2008 letter to Congress from the 
Secretary of HHS in which Secretary Leavitt makes the designation.

Purpose: To provide procedures for processing SEC claims for LLNL workers. 

Applicability: All staff. 

Actions:

1.  This class encompasses claims already denied, claims at NIOSH for dose reconstruction, 
pending claims, and future claims yet to be submitted.



2. The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at LLNL during the period of the SEC class. It includes 
pending cases, cases previously denied and those at NIOSH.  It also includes specified and 
non-specified cancer cases. All cases on this comprehensive list must be reviewed by the district 
office(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC class criteria 
are satisfied. This comprehensive list will be provided to the appropriate district offices and FAB 
under separate cover. 

The comprehensive list also includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD contains 
all of the information generated to date, e.g., CATI report, correspondence, and dose information.  
Also included on the CD, in the Correspondence Folder, should be a copy of the NIOSH letter sent 
to each claimant informing the claimant of the new SEC class and that his or her case is being 
returned to DOL for adjudication.  A copy of the NIOSH letter to affected LLNL claimants is 
included as Attachment 2.  The claims examiner (CE) must print out a hard copy of the NIOSH 
letter for inclusion in the case file. 

There are some cases on the comprehensive list that were not identified by NIOSH for potential 
inclusion in the SEC and consequently are still at NIOSH for a partial dose reconstruction.  These 
cases must also be evaluated for inclusion in the SEC class in accordance with the procedures in 
this bulletin.  If any such case qualifies under the SEC class, the CE through the Senior CE (SrCE), 
notifies the appropriate point of contact at NIOSH via e-mail to return dose reconstruction analysis 
records.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents
the date it was sent) for inclusion in the case file.  In addition, the CE must write a letter to the 
claimant to advise that the case file has been withdrawn from NIOSH for evaluation under the SEC 
provision. 

Once a case file is returned from NIOSH (including those cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the code entry is April 2, 2008.  However, the code is not entered until the DEEOIC office actually 
receives the NIOSH-returned dose reconstruction record.  The standard procedure for NIOSH 
coding in ECMS E is to code all additional NIOSH actions only if the “NI” (Sent to NIOSH) status 
code has been entered.  Therefore, the CE enters the “NW” code into ECMS E with the status 
effective date of April 2, 2008 only if “NI” has already been coded.

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this bulletin, then refer to instructions in Action Item #14.  

3.  For any cases identified as having a potential for compensability based on the new SEC class, 
the responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction 
process.  

4. Based on this review, the CE must first determine whether the employee has a specified cancer, 
as listed in the Federal (EEOICPA) Procedure Manual (PM) Chapter 2-600.5.  If the employee has a
specified cancer, proceed to Action Item #5.  If the employee does not have a specified cancer, 
proceed to Action Item #8. 

5. If the employee has a specified cancer, the CE must then determine if the employee was 
“monitored for radiation exposure while working at” LLNL for at least 250 work days between 
January 1, 1950 and December 31, 1973.  Given the nature of the monitoring records from LLNL 
that are available, it is not possible to establish that an employee was monitored for 250 days by 
determining the particular work days on which an employee was actually monitored for radiation 
exposure.  Therefore, the CE must review records (such as those discussed below) to determine if 



the employee “was monitored for radiation exposure” for 250 work days while working at LLNL at 
any time during the period of the SEC class (1950-1973) using the methodology set out in Action 
Item #6. 

6.  An employee who “was monitored for radiation exposure” at LLNL during the SEC period and 
worked at LLNL for at least 250 work days during the SEC period will be presumed to have been 
monitored for radiation exposure for 250 work days at LLNL during the SEC period unless there is 
substantial evidence to the contrary (ie. evidence demonstrating that employee was not monitored 
for at least 250 work days during the SEC period.)  Please see EEOICPA Bulletin No. 02-09 for 
guidance on calculating 250 work days.  As in other classes added to the SEC, the LLNL class 
definition provides that the 250 work day requirement can be met by combining work days at LLNL
during the SEC period with work days meeting the SEC criteria of one or more other SEC classes.  

If the employee has a specified cancer and “was monitored for radiation exposure” for at least 250 
work days, while working at LLNL the employee should be placed in the SEC class.  If the 
employee does not meet the 250 work day requirement, as discussed herein, proceed to Action Item 
#8.  

This class definition is specific to LLNL, so this means the CE must find records showing that the 
employee was monitored while working at LLNL during the SEC period.  The LLNL facility 
includes both the main campus in , and Site 300, which is a part of LLNL used for testing 
conventional explosives located near , .  Site 300 is sometimes referred to as the Explosive Test 
Site.

The following two subsections provide guidance to the CE on how to make the determination of 
whether the employee “was monitored.”  The guidance is in two parts: 

A. for existing claims in which NIOSH has already collected dose information

B. for claims in which dose records have not yet been collected. 

A. Existing claims for which dosimetry records have already been collected

In order to determine whether an employee, for whom NIOSH has already gathered dose records, 
“was monitored” while working at LLNL for at least 250 work days during the SEC period, the CE 
needs to review the file and locate any personal dosimetry records therein.  To find personal 
dosimetry documentation, the CE first accesses the NIOSH CD in the file and reviews the folder 
entitled, “DOE information,” which is the folder for dosimetry records on the CD. The CE then 
reviews that file for any documentation showing the employee was monitored for radiation at 
LLNL. Personal dosimetry records will have the employee’s name on them.  Although the NIOSH 
CD is the most likely location for dosimetry records in existing case files and should be checked 
first, if nothing is found there, the CE should review the entire case file for records of personal 
dosimetry. The monitoring records can reflect radiation dose from a dosimetry badge, urinalysis, 
whole body counting or any combination of these or other radiological monitoring unique to the 
individual.  

Many LLNL employees traveled to nuclear weapons testing sites, most commonly the Nevada Test 
Site (NTS) and the Pacific Proving Ground (PPG), as part of their jobs.  When these employees 
traveled to NTS and/or PPG they were generally monitored at those locations.  Monitoring at NTS, 
PPG (or any other site) alone, without evidence of monitoring at LLNL, does not establish that an 
employee “was monitored for radiation exposure” while working at LLNL for at least 250 work 
days during the SEC period as required for the LLNL class.  To understand how to tell the 
difference between monitoring while working at LLNL and being monitored while present at NTS 
or PPG, two attachments have been provided.  Attachment 3 provides four examples of records 
that show an employee was monitored at LLNL.  The examples provided are not all inclusive of all 
types of LLNL monitoring records, but rather provide a sample of the most common documents 
found in employee files, each of which demonstrates that the employee was “monitored for 



radiation exposure while working” at LLNL.  The monitoring needs to refer to the period that the 
employee worked during the SEC class (1950-1973). 

To better understand the examples in Attachment 3, note that the first example is the most common. 
For an employee with this record (dated 1973 or earlier) in the file, in which at least one of the 
boxes in the last two columns was filled in with something other than “NM” (meaning not 
monitored) for years within the LLNL SEC class, this record is sufficient to establish that the 
employee “was monitored for radiation exposure” while working at LLNL for at least 250 work 
days during the SEC period.  In the sample included, “0.00” was entered in the last column of the 
first two rows.  A “0.00” would indicate that although the employee was monitored, no dose was 
recorded.  Since one of the requirements for inclusion in the class is having been monitored while 
working at LLNL during the years of the class, it does not matter whether the employee actually 
received any measured dose; those with zeroes are to be included in the class.  Additionally, this 
first example in Attachment 3 states that the doses on the table include doses from other sites.  Thus,
employees who have this type of record during the SEC period meet the test of having been 
monitored for radiation exposure at LLNL because it represents dose at LLNL plus doses at any 
other locations the employee traveled to.  Documents showing monitoring that only occurred 
elsewhere (such as all the examples in Attachment 4) do not establish that the employee was 
monitored for radiation exposure while working at LLNL for at least 250 work days during the SEC
period.  

Attachment 4 provides excerpts of monitoring records specific to the NTS for LLNL employees.
 The existence of records such as these in the case file, without any other evidence of having been 
monitored for radiation exposure while working at LLNL, is not sufficient to support a finding that 
the employee “was monitored for radiation exposure” while working at LLNL for at least 250 work 
days during the SEC period because they pertain solely to other locations.  Generally, the best way 
to recognize monitoring at a site other than LLNL in the file of a LLNL employee is to find (often 
in very small type or lettering) “Bechtel Nevada,”  “NTS,” or “Reynolds Electrical & Engineering 
co. Inc, (REECO)” (circled on the attachment for emphasis) written on the record.  Bechtel and 
REECO were the contractors for NTS, the PPG and some other weapons testing locations.  The 
operating contractor for LLNL (including Site 300) has always been the of .  Neither REECO nor 
Bechtel are associated with monitoring at LLNL in any way.  

Although monitoring at non-LLNL locations does not place the employee in the LLNL class, the 
CE should be mindful that there are classes in the SEC for employees at NTS, PPG and Amchitka 
and that work days at those sites can be added to the work days of an employee who otherwise 
qualifies for the SEC class at LLNL in order to meet the 250 work day requirement.  If the CE finds
evidence that the employee was at those other locations during their respective SEC class times, the 
CE is to develop accordingly. 

B. Claims for which monitoring information has not yet been gathered

1) Existing claims.  If there are existing LLNL claims that have sufficient employment at LLNL 
within the period of the class to meet the 250 work day requirement, but for which no dosimetry 
information has been collected, the CE is to write a letter to the DOE (LLNL) and request radiation 
monitoring documentation, using the same DOE contact person that is used for employment 
verification.  Once DOE has provided records, or informed us that none exist, the CE determines 
whether the employee “was monitored for exposure to radiation” while working at LLNL, as 
described in subsection A of this Action Item.  For those instances in which DOE reports that no 
monitoring records exist for the employee, the CE is to prepare the case for submission to NIOSH 
using the normal procedures and send a letter to the claimant(s) informing the claimant(s) that the 
case is being sent to NIOSH with an explanation that no evidence of the employee having been 
“monitored” at LLNL between 1950 and 1973 was provided. 

2) New claims. For all new claims, when the Resource Center (RC) receives a claim that includes 
employment at LLNL with any work between January 1, 1950 and December 31, 1973, the RC is to



include a letter to DOE along with the request for employment verification asking for all radiation 
monitoring and dose documentation pertaining to the employee available from LLNL.  Once the CE
receives the documentation, the decision-making process proceeds as described above. 

Additionally, records which do not constitute evidence that the employee “was monitored” include 
records of X-rays (people receive a radiation dose from X-rays, but the record of the X-ray is not a 
monitoring record), general medical records, blood count records, industrial hygiene records, high 
explosive check lists, or the inclusion of the employee’s name in the Computerized 
Accident/Incident Reporting System (CAIRS) (unless the accident pertains to radiation exposure). 

It is understood that there might be instances in which making the determination of whether the 
employee was monitored will be difficult.  If the CE is unable to reach an answer after due 
consideration of the records, the case may be referred to National Office for a health physicist 
review.

7.  Once the CE has determined that the employee has a diagnosed specified cancer and meets the 
250 work day and radiation monitoring criteria of the LLNL class, the CE should proceed in the 
usual manner for a compensable SEC claim and prepare a recommended decision.  

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the status effective date of the recommended decision 
to approve.  (This is a change from previous guidance which tied the “SE” effective date to when 
the employment and medical criteria for SEC has been met).  If the case is an E/B case, and the 
basis for the Part E acceptance is the Part B SEC acceptance, the “SE” code must also be entered 
into ECMS E with a status effective date of the recommended decision to approve under Part E.  
The SEC site code for “Lawrence Livermore National Laboratory” must be selected from the drop 
down menu under the “SEC/SEC Desc” field on the claim screen in ECMS B only. 

8. As discussed earlier, the Secretary of HHS determined that it is not feasible for NIOSH to 
perform complete dose reconstructions for the class of employees who worked at LLNL from 
January 1, 1950, through December 31, 1973.  

However, NIOSH has indicated that partial dose reconstructions are possible based on occupational 
medical dose, some components of the internal dose and all external doses. Accordingly, for cases 
that have not been submitted to NIOSH and do not meet the criteria of the LLNL SEC class, the CE
must refer these cases to NIOSH with a NIOSH Referral Summary Document (NRSD) to perform 
dose reconstructions.  These cases should be coded as “NI” (Sent to NIOSH) in ECMS B. The 
status effective date is the date of the Senior or Supervisory CE signature on the NRSD. “NI” 
should only be entered in ECMS E after toxic exposure development is complete and the CE cannot
accept causation. In that case the CE creates a memorandum to file stating that toxic exposure 
development is complete.  The CE then enters status code ‘NI’ into ECMS E with the date of the 
memorandum as the status effective date.    

For those cases that were previously submitted to NIOSH for dose reconstruction and were returned
to the district office for consideration of inclusion in this SEC class, a new NRSD is not required.  If
it is determined that the employee does not qualify for the SEC class, the CE, through the SrCe, 
notifies the appropriate point of contact at NIOSH via e-mail to proceed with the dose 
reconstruction.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy 
documents the date it was sent).  The “NI” (Sent to NIOSH) code is input into ECMS B, effective 
the date of the e-mail requesting NIOSH to proceed with dose reconstruction. The e-mail should 
include a brief statement of why NIOSH should proceed with a dose reconstruction, e.g., 
non-specified cancer, no evidence of required monitoring or does not meet the 250 work day 
requirement.  A hard copy printout of the e-mail is to be inserted in the case file. In addition, the CE
is to notify the claimant by letter that the case is returned to NIOSH for dose reconstruction and the 
reason(s) it does not qualify for SEC class.  If the case is an E/B case and toxic exposure 
development was previously completed with a memo to file (and appropriate NI/NW coding), the 



CE enters the status code “NI” into ECMS E with the status effective date of the e-mail requesting 
NIOSH to proceed with dose reconstruction. 

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE should code the case as “NR” (NIOSH Dose Reconstruction 
Received) in ECMS B and select the “PD” (Partial Dose Reconstruction) reason code.  The status 
effective date is the date the dose reconstruction is date-stamped into the District Office.  The CE 
should not delete the “NW” (NIOSH, returned without a dose reconstruction) or “NI” (Sent to 
NIOSH) code already present in ECMS.  If the CE had previously entered “NI” in ECMS E, the 
“NR” and “PD” codes will also need to be entered into ECMS E.  If the case is an E/B case, the 
Probability of Causation (PoC) must be entered into ECMS B and ECMS E (regardless of whether 
the NI had previously been entered). 

9. If the claim includes both a specified cancer and a non-specified cancer, medical benefits are only
paid for the specified cancer(s), any non-specified cancer(s) that has a dose reconstruction that 
resulted in a POC of 50 percent or greater, and any secondary cancers that are metastases of a 
compensable cancer.  In these instances, the CE is to draft a recommended decision to accept the 
claim for the specified cancer (provided all criteria are met) and if necessary concurrently prepare a 
NRSD to NIOSH for a dose reconstruction for the non-specified cancer to determine eligibility for 
medical benefits.  The CE enters status code “SE” (Confirmed as SEC Claim) and the “NI” (Sent to 
NIOSH) code into ECMS B.  The status effective date for the “SE” code is the date of the 
recommended decision to accept the specified cancer.  The status effective date for the “NI” code is 
the date of the Senior or Supervisory CE signature on the NRSD.  If the case is an E/B case, the CE 
enters the status code “NI” (Sent to NIOSH) only after the toxic exposure development is complete 
and the CE cannot accept causation.  In that case the CE creates a memorandum to the file stating 
that toxic exposure development is complete.  The CE then enters status code “NI” into ECMS E 
with the date of the memorandum as the status effective date.  

10.  If there is a final decision to deny based on a POC of less than 50% and a review of the 
evidence of record establishes likely inclusion in the SEC class, it will need to be reopened. In the 
exercise of the Director’s discretionary authority over the reopening process, the Director is 
delegating limited authority to the four District Directors to sign Director’s Orders for reopening.
 This delegated authority is limited to reopenings based upon evidence that a LLNL employee 
meets the criteria for placement into the LLNL SEC class as discussed in this Bulletin.  This 
delegated authority extends to any case potentially affected by this SEC class.  However, if the 
District Director is unsure of whether the case meets the criteria for placement into the LLNL SEC 
class, the case should be referred to the National Office.  A sample Director’s Order is provided in 
Attachment 5.  The Director is retaining sole signature authority for all other types of reopenings 
not otherwise delegated.  Once a Director’s Order is issued, the district office is responsible for 
issuing a new recommended decision. 

11. For those cases which are reopened under the authority granted in this Bulletin, the District 
Director enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status 
effective date of the effective date of this bulletin. If the District Director is also reopening Part E, 
the “MN” code is also input in ECMS E. 

For all reopenings per this bulletin, upon completing the Director’s Order to reopen the claim, the 
District Director enters status code “MD” (Claim Reopened – File Returned to DO) to reflect that 
the case has been reopened and is in the district office’s jurisdiction.  (The “MZ” status code is not 
necessary).  The status effective date of the “MD” code is the date of the Director’s Order.  If the 
Director’s Order reopens the Part E claim, “MD” is also input into ECMS E.  

Please note that while the “MD” code is generally input by National Office staff, entry of this code 
has been delegated to the District Directors, just as the authority to grant reopenings has been in this
specific circumstance. 



12. Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending LLNL cases 
that have a recommended decision to deny.  All cases on the comprehensive list identified in Action
Item #2 that are located at a FAB office must be reviewed for possible inclusion in the SEC class.  
If the employee worked at LLNL during the time specified, has a specified cancer, meets the 250 
work day and radiation monitoring requirements, FAB is to review the case for the parameters of 
the SEC as specified in this Bulletin.  If the criteria of the SEC are met, the FAB is to reverse the 
district office’s recommended decision to deny and accept the case. The CE/HR enters the status 
code “F6” (FAB Reversed to Accept) into ECMS B/E (as appropriate) to reflect the FAB reversal.
 The CE/HR enters status code “SE” (Confirmed as SEC Claim) into ECMS B with a status 
effective date equal to date of the final decision to approve.  If the FAB is also reversing the Part E 
decision based on the SEC designation, the CE/HR also enters status codes “F6” and “SE” into 
ECMS E with a status effective date of the final decision for Part E.  

If no action is required, FAB must follow the instructions specified in action item 14 below, to 
indicate that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the District Office.  If 
FAB determines that the case cannot be approved based on the LLNL SEC designation and that 
re-referral to NIOSH is appropriate (see action items 5 and 8), FAB must remand the case for 
district office action.  The correct coding for the remand is “F7” (FAB Remanded) with “OTH” 
(NO DO ERROR – Other) as the reason code.  If decisions on Parts B and E are being remanded, 
the remand coding goes into ECMS B and E.  The status effective date is the date of the remand.

13. The operational plan goal for the list of cases identified for review as part of this new SEC class 
is to complete the Part B recommended decision, return to NIOSH, or determine that no action is 
necessary within 45 days of the date of this Bulletin for at least 50% of the cases, and within 90 
days for 95% of the cases.  All cases requiring action due to this Bulletin should be completed 
within 120 days.

14. All cases on the DEEOIC generated list must be reviewed to determine if it qualifies under the 
SEC provision, including cases still at NIOSH.  If after review or further development, the 
adjudicator determines that a case on the list does not require any action to be taken (either a new 
recommended decision to accept based on the SEC, a return to NIOSH, or a FAB reversal or 
remand), the CE/FAB HR must write a brief memo to the file that explains that the case was 
reviewed under this bulletin, that no additional action is necessary, and why.  A case classified as 
not requiring any action is a case that does not meet the SEC criteria or there is no need to return it 
to NIOSH for partial dose reconstruction. 

The CE enters status code “NA” (No Action Necessary) and then selects the appropriate reason 
code from the reason code drop down list. The “NA” coding is specifically tied to the SEC review 
list generated by DEEOIC and the “NA” code is restricted to ECMS B only because the SEC 
review list is derived from Part B data.  For LLNL cases that are reviewed under this bulletin and 
require no additional action, the reason code that must be selected is “20S” (Reviewed under 
08-20, LLNL SEC).  Even if the case is an E/B case, the NA-20S must be coded into ECMS B 
only.  The status effective date of the “NA” code is the date of the memo to the file stating review is
complete and the CE has determined there is no further action necessary.  For those instances in 
which further development is necessary, the “NA” code is not entered initially.  The “NA” code is 
only entered when the CE determines, after development, that the case does not meet the SEC 
criteria or there is no need to return it to NIOSH for partial dose reconstruction.  For those cases on 
the DEEOIC list that were not withdrawn from NIOSH, the CE enters the “NA-20S” code only 
after the CE determines that the case does not meet the SEC criteria.  These cases remain at NIOSH 
for completion of a partial dose reconstruction.

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-20S” code in addition to the closure code.  The status effective date for the “NA” coding is the
date of the memorandum to file. 



15. In carrying out the policy outlined in this Bulletin, personnel must understand that the 
comprehensive list not only provides the "to do" list of cases requiring attention, but it also serves 
as a means of tracking progress.  As part of tracking progress, the list becomes the "pending" list 
and it is the goal to successfully and accurately review cases and enter appropriate ECMS coding 
which will result in “the case being removed from the list” (in other words, will result in an 
indicator for reporting purposes showing that the initial review was completed and/or that 
subsequent action was taken).  ECMS coding is at the claim level and so the failure to input a code 
that will remove the case from the pending list on even one claim associated with a case, will result 
in the case still showing up as still pending review or action.  In terms of ECMS coding, it is crucial
to be thorough and precise.  The most obvious example of this is the use of the “C2” (administrative
closure) code.  “C2” will not remove a case from the pending list; the "NA" code must be entered 
for each claim to which it applies after input of the “C2” code.  In terms of codes that will 
remove cases off the pending list, any recommended decision on or after the SEC effective date 
will remove it and proper use of the “NA” code  will remove it from the pending list.  These are not 
the only codes that will remove cases from the pending list, but rather are provided as examples to 
show their importance. Any additional questions regarding proper SEC coding must be directed to 
the Policy Branch.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 
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08-21 Combustion Engineering SEC

EEOICPA BULLETIN NO.08-21                       

Issue Date: April 2, 2008

___________________________________________________________

Effective Date: April 2, 2008 

___________________________________________________________

Expiration Date: April 2, 2009

___________________________________________________________

Subject:   Combustion Engineering SEC.  

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the 
Combustion Engineering site Windsor, Connecticut to be added to the Special Exposure Cohort 
(SEC).

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-20Attachments/EEOICPABulletin08-20Attachment5.htm
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http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-20Attachments/EEOICPABulletin08-20Attachment1.htm


The decision to initiate this petition occurred after the National Institute for Occupational Safety 
and Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.14. 
NIOSH submitted its findings to the petitioner and the Advisory Board on Radiation and Worker 
Health (“the Board”). On January 30, 2008, the Board submitted recommendations to the Secretary 
of Health and Human Services (HHS) to add to the SEC a class of employees who worked at 
Combustion Engineering in Windsor, Connecticut from January 1, 1965, through December 31, 
1972. 

On March 3, 2008, the Secretary of HHS designated the following class for addition to the SEC in a
report to Congress.

Atomic Weapons Employer (AWE) employees who worked at the Combustion Engineering site in 
Windsor, Connecticut from January 1, 1965, through December 31, 1972, for a number of work 
days aggregating at least 250 work days or in combination with work days within the parameters 
established for one or more other classes of employees in the Special Exposure Cohort. 

A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  The SEC designation for this class became effective as of April 2, 2008, which was 
30 days after the Secretary of HHS designated the class for addition to the SEC in a report to 
Congress.  While Congress had the authority to reject the recommendation within the 30-day time 
frame, no action was taken to contradict the addition of this new SEC class.   

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the March 3, 2008 letter to Congress from the 
Secretary of HHS in which Secretary Leavitt makes the designation.

Purpose: To provide procedures for processing SEC claims for workers at the Combustion 
Engineering site in Windsor, Connecticut. 

Applicability: All staff. 

Actions: 

1.  This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted.

2. The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at the Combustion Engineering facility in Windsor, 
Connecticut during the period of the SEC class. It includes pending cases, cases previously denied 
and those at NIOSH.  It also includes specified and non-specified cancer cases. All cases on this 
comprehensive list must be reviewed by the district office(s) and by the Final Adjudication Branch 
(FAB) to determine whether the SEC class criteria are satisfied. This comprehensive list will be 
provided to the appropriate district offices and FAB under separate cover. 

The comprehensive list also includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD contains 
all of the information generated to date, e.g., CATI report, correspondence, and dose information.  
Also included on the CD, in the Correspondence Folder, should be a copy of the NIOSH letter sent 
to each claimant informing the claimant of the new SEC class and that his or her case is being 
returned to DOL for adjudication.  A copy of the NIOSH letter to affected Combustion Engineering 
claimants is included as Attachment 2.  The claims examiner (CE) must print out a hard copy of 
the NIOSH letter for inclusion in the case file.

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC and consequently are still at NIOSH for a partial dose reconstruction.  These 
cases must also be evaluated for inclusion in the SEC class in accordance with the procedures in 
this bulletin.  If any such case qualifies under the SEC class, the CE through the Senior CE (SrCE), 



notifies the appropriate point of contact at NIOSH via e-mail to return dose reconstruction analysis 
records.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents
the date it was sent) for inclusion in the case file.  In addition, the CE must write a letter to the 
claimant to advise that the case file has been withdrawn from NIOSH for evaluation under the SEC 
provision. 

Once a case file is returned from NIOSH (including those cases where DEEOIC has withdrawn 
from NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the code entry is April 2, 2008.  However, the code is not entered until the DEEOIC office actually 
receives the NIOSH-returned dose reconstruction record. Because Combustion Engineering is an 
Atomic Weapons Employer, there is no entitlement to Part E benefits. 

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this bulletin, then refer to the instructions in Action #13.  

3.  For any cases identified as having a potential for compensability based on the new SEC class, 
the responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction 
process.  

4. Based on this review, the CE determines whether the claimant has a specified cancer, as listed in 
the Federal (EEOICPA) Procedure Manual (PM) Chapter 2-600.5.  If the employee has a specified 
cancer, proceed to Action #5.  If the employee does not have a specified cancer, proceed to Action 
#7.

5. If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 work days at the Combustion Engineering facility in Windsor, Connecticut between 
January 1, 1965 and December 31, 1972. The CE may review EEOICPA Bulletin No. 02-09 for 
guidance on calculating 250 work days. 

6.  Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC classes, the CE should proceed in the usual manner for a 
compensable SEC claim and prepare a recommended decision.  

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the status effective date of the recommended decision 
to approve. (This is a change from previous guidance which tied the “SE” effective date to when the
employment and medical criteria for SEC has been met). The SEC site code for “Combustion 
Engineering” must be selected from the drop down menu under the “SEC/SEC Desc” field on the 
claim screen. 

7. As discussed earlier, the Secretary of Health and Human Services determined that it is not 
feasible for NIOSH to perform complete dose reconstructions for the class of employees who 
worked at the Combustion Engineering site in Windsor, Connecticut from January 1, 1965, through 
December 31, 1972.  

However, NIOSH has indicated that partial dose reconstructions are possible based on occupational 
medical dose, some components of the internal dose and all external doses. Accordingly, for cases 
that had not been submitted to NIOSH and do not meet the criteria of the SEC class, the CE must 
refer these cases to NIOSH with a NIOSH Referral Summary Document (NRSD) to perform dose 
reconstructions.  The CE enters status code “NI” (Sent to NIOSH) in ECMS B. The status effective 
date is the date of the Senior or Supervisory CE signature on the NRSD. 

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required. If it is determined that the case does not qualify for the SEC class, the CE, through the 
Senior CE (SrCe), notifies the appropriate point of contact at NIOSH via e-mail to proceed with the 



dose reconstruction. The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy
documents the date it was sent) for inclusion in the case file.  The CE enters the status code “NI” 
(Sent to NIOSH), effective the date of the e-mail requesting NIOSH to proceed with dose 
reconstruction. The e-mail should include a brief statement of why the case should proceed with 
dose reconstruction, e.g., non-specified cancer, insufficient latency period or does not meet the 250 
work day requirement.  A hard copy printout of the e-mail is to be inserted in the case file. In 
addition, the CE is to notify the claimant by letter that the case is returned to NIOSH for dose 
reconstruction and the reason(s) it does not qualify for SEC class.

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters the status code “NR” (NIOSH Dose Reconstruction 
Received) in ECMS B, selects the “PD” (Partial Dose Reconstruction) reason code, and enters the 
Probability of Causation (PoC). The status effective date is the date the dose reconstruction is 
date-stamped into the District Office. The CE should not delete the “NW” (NIOSH, returned 
without a dose reconstruction) or “NI” (Sent to NIOSH) code already present in ECMS. 

8. If the claim includes both a specified cancer and a non-specified cancer, medical benefits are only
paid for the specified cancer(s), any non-specified cancer(s) that has a dose reconstruction that 
resulted in a probability of causation of 50 percent or greater, and any secondary cancers that are 
metastases of a compensable cancer. In these instances, the CE is to draft a recommended decision 
to accept the claim for the specified cancer (provided all criteria are met) and if necessary 
concurrently prepare a NRSD to NIOSH for a dose reconstruction for the non-specified cancer to 
determine eligibility for medical benefits. The CE enters the status code “SE” (Confirmed as SEC 
Claim) and the “NI” (Sent to NIOSH). The status effective date for the “SE” code is the date of the 
recommended decision to accept the specified cancer.  The status effective date for the “NI” code is 
the date of the Senior or Supervisory CE signature on the NRSD.

9.  If there is a final decision to deny based on a POC of less than 50% and a review of the evidence
of record establishes likely inclusion in the SEC class, it will need to be reopened. In the exercise of
the Director’s discretion of the reopening process, the Director is delegating limited authority to the 
four District Directors to sign Director’s Orders for reopening. This delegated authority is limited to
reopenings based upon evidence that a Windsor Combustion Engineering employee meets the 
criteria for placement into the Combustion Engineering SEC class as defined by this Bulletin. This 
delegated authority extends to any case potentially affected by this SEC class.  However, if the 
District Director is unsure of whether the SEC is applicable to the case, the case should be referred 
to the National Office. A sample Director’s Order is provided in Attachment 3.  The Director is 
retaining sole signature authority for all other types of reopenings not otherwise delegated. Once a 
Director’s Order is issued, the district office is responsible for issuing a new recommended 
decision. 

10. For those cases which are reopened under the authority granted in this Bulletin, the District 
Director enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status 
effective date as the effective date of this bulletin. 

For all reopenings per this bulletin, upon completing the Director’s Order to reopen the claim, the 
District Director enters status code “MD” (Claim Reopened – File Returned to DO) to reflect that 
the case has been reopened and is in the district office’s jurisdiction.  (The “MZ” status code is not 
necessary).  The status effective date of the “MD” code is the date of the Director’s Order. 

Please note that while the “MD” code is generally input by National Office staff, entry of this code 
has been delegated to the District Director, just as the authority to grant reopenings has been in this 
specific circumstance. 

11. Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending Combustion 
Engineering cases that have a recommended decision to deny. All cases on the comprehensive list 
identified in action item 2 that are located at a FAB office must be reviewed for possible inclusion 



in the SEC class.  If the employee worked at the Windsor Combustion Engineering facility during 
the time specified, has a specified cancer, and meets the 250 work day requirement, FAB is to 
review the case for the parameters of the SEC as specified in this Bulletin. If the criteria of the SEC 
are met, the FAB is to reverse the district office’s recommended decision to deny and accept the 
case. The CE/HR enters status code “F6” (FAB Reversed to Accept) to reflect the FAB reversal. The
“SE” (Confirmed as SEC Claim) status code must be entered with a status effective date equal to 
the status effective date of the final decision to approve. 

If no action is required FAB must follow the instructions specified in action item 13, below, to 
indicate that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the District Office. If 
FAB determines that the case cannot be approved based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see action items 5 and 7) FAB must remand the case for district
office action. The CE/HR enters status code “F7” (FAB Remanded) with “OTH” (No DO Error – 
Other) as the reason code.

12. The operational plan goal for the list of cases identified for review as part of this new SEC class 
is to complete the Part B recommended decision, return to NIOSH, or determine that no action is 
necessary within 45 days of the date of this Bulletin for at least 50% of the cases, and within 90 
days for 95% of the cases.  All cases requiring action due to this Bulletin should be completed 
within 120 days.

13. If after review or further development, the adjudicator determines that a case on the list does not
require any action to be taken (either a new recommended decision to accept based on the SEC, a 
return to NIOSH, or a FAB reversal or remand) the CE/FAB HR must write a brief memo to the file
that explains the case was reviewed under this bulletin, no additional action is necessary, and why. 
A case classified as not requiring any action is a case that does not meet the SEC criteria or there is 
no need to return it to NIOSH for partial dose reconstruction. 

The CE enters the status code “NA” (No Action Necessary) and then selects the appropriate reason 
code from the reason code drop down list. The “NA” coding is specifically tied to the SEC review 
list generated by the DEEOIC and the “NA” code is restricted to ECMS B only because the SEC 
review list is derived from Part B data. For Combustion Engineering cases that were reviewed 
under this bulletin and require no additional action, the reason code that must be selected is “21S” 
(Reviewed under 08-21, Combustion Engineering SEC).  Even if the case is an E/B case, the 
NA-21S must be coded into ECMS B only.  The status effective date of the “NA” code is the date of
the memo to the file stating review is complete and the CE has determined there is no further action 
necessary. For those instances in which further development is necessary, the “NA” code is not 
entered initially. The “NA” code is only entered when the CE determines, after any necessary 
development, that the case does not meet the SEC criteria or there is no need to return it to NIOSH 
for partial dose reconstruction.  For those cases on the DEEOIC list that were not withdrawn from 
NIOSH, the CE enters the “NA-21S” code only after the CE determines that the case does not meet 
the SEC criteria.  These cases remain at NIOSH for completion of a partial dose reconstruction.

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-21S” code in addition to the closure code. The status effective date for the “NA” coding is the 
date of the memorandum to file. 

14. In carrying out the policy outlined in this Bulletin, personnel must understand that the 
comprehensive list not only provides the "to do" list of cases requiring attention, but it also serves 
as a means of tracking progress. As part of tracking progress, the list becomes the "pending" list and
it is the goal to successfully and accurately review cases and enter appropriate ECMS coding which 
will result in “the case being removed from the list” (in other words, will result in an indicator for 
reporting purposes showing that the initial review was completed and/or that subsequent action was 
taken).  ECMS coding is at the claim level and so the failure to input a code that will remove the 



case from the pending list on even one claim associated with a case, will result in the case still 
showing up as still pending review or action. In terms of ECMS coding, it is crucial to be thorough 
and precise. The most obvious example of this is the use of the “C2” (administrative closure) code.  
“C2” will not remove a case from the pending list; the "NA" code must be entered for each claim to 
which it applies after input of the “C2” code.  In terms of codes that will remove cases off the 
pending list, any recommended decision on or after the SEC effective date will remove it 
and proper use of the “NA” code  will remove it from the pending list.  These are not the only codes
that will remove cases from the pending list, but rather are provided as examples to show 
their importance. Any additional questions regarding proper SEC coding must be directed to 
the Policy Branch.              

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections

08-22 SEC coding

EEOICPA BULLETIN NO.08-22                   

Issue Date: April 23, 2008

___________________________________________________________

Effective Date: April 23, 2008 

___________________________________________________________

Expiration Date: April 23, 2009

___________________________________________________________

Note: This bulletin updates Bulletin No.07-15, Processing Claims for Allied Chemical 
Corporation Plant Special Exposure Cohort (SEC)Class, January 1, 1959 through December 
31, 1976; Bulletin No. 07-17, Processing Claims for the General Atomics Special Exposure 
Cohort (SEC) class, January 1, 1960 through December 31, 1969; Bulletin No. 07-23, 
Processing Claims for a new Special Exposure Cohort (SEC) Class for covered employees of 
the Los Alamos National Laboratory (LANL), March 15, 1943 through December 31, 1975; 
Bulletin No. 07-25, Processing claims for a new Special Exposure Cohort (SEC) class for the 
Dow Chemical Company (Madison Site) in Madison, IL, from January 1, 1957 through 
December 31, 1960

Subject:  SEC coding   

Background:  New SEC coding instruction was incorporated into recent SEC bulletins to better 
track the development action taken by the District/Final Adjudication Branch (FAB) offices on 
potential SEC cases. In particular, the reason code “NA” (No Action Necessary) was created to 
identify a case that the adjudicator has reviewed and determined does not meet the SEC criteria or 
where there is no need to for NIOSH to perform a partial dose reconstruction. 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-21Attachments/EEOICPABulletin08-21Attachment3.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-21Attachments/EEOICPABulletin08-21Attachment2.pdf
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-21Attachments/EEOICPABulletin08-21Attachment1.htm


This bulletin provides instruction for the use of “NA” (No Action Necessary) as it pertains to the 
above-noted prior bulletins and establishes corresponding reason codes.  

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; EEOICPA Bulletin No.07-15, Processing Claims for
Allied Chemical Corporation Plant Special Exposure Cohort (SEC)Class, January 1, 1959 through 
December 31, 1976; EEOICPA Bulletin No. 07-17, Processing Claims for the General Atomics 
Special Exposure Cohort (SEC) class, January 1, 1960 through December 31, 1969; EEOICPA 
Bulletin No. 07-23, Processing Claims for a new Special Exposure Cohort (SEC) Class for covered 
employees of the Los Alamos National Laboratory (LANL), March 15, 1943 through December 31,
1975; EEOICPA Bulletin No. 07-25, Processing claims for a new Special Exposure Cohort (SEC) 
class for the Dow Chemical Company (Madison Site) in Madison, IL, from January 1, 1957 through
December 31, 1960

Purpose: To provide guidance on the proper use of the “NA” reason code for reporting and tracking 
purposes. 

Applicability: All staff. 

Actions:

1.  When each respective bulletin noted above was issued, the Division of Energy Employees 
Occupational Illness Compensation (DEEOIC) provided the District/Final Adjudication Branch 
(FAB) offices with a comprehensive list of cases to be reviewed for SEC eligibility. 

For cases on the comprehensive list that have been reviewed and where it is determined that no 
action needs to be taken (either a new recommended decision to accept based on the SEC, or return 
to NIOSH, or a FAB reversal or remand) the CE/FAB HR must write a brief memo to the file 
explaining that the case was reviewed under the respective bulletin, no additional action was 
necessary, and why. A case classified as not requiring any action is a case that does not meet the 
SEC criteria or there is no need to return it to NIOSH for partial dose reconstruction. 

The CE must then code “NA” (No Action Necessary) in ECMS B and then select the appropriate 
reason code from the reason code drop down list. The following corresponding reason codes have 
been added to the drop down list in ECMS B:

Reason Code “715”       Allied Chemical (Bulletin 07-15)   

Reason Code “717”       General Atomics (Bulletin 07-17)

Reason Code “723”       LANL          (Bulletin 07-23)

Reason Code “725”       Dow Chemical  (Bulletin 07-25)  

The status effective date of the “NA” code is the date of the memo to the file stating review is 
complete and the CE has determined there is no further action necessary. For those instances in 
which further development is necessary, the “NA” and its corresponding reason code is not entered 
initially. The “NA” code is only entered when the CE determines after   development that the case 
does not meet the SEC criteria or there is no need to return it to NIOSH for partial dose 
reconstruction. For those cases on the comprehensive list that are still with NIOSH, the CE enters 
the “NA” code only after the CE determines that the case does not meet the SEC criteria. These 
cases will remain at NIOSH for completion of a partial dose reconstruction. 

If a case is reviewed under multiple lists for different SECs, a “NA” code (and accompanying 
documentation) must be entered along with the appropriate drop down reason code each time the 
case is reviewed and it is determined that no action needs to be taken under the bulletin.   

Please note that if the CE discovers the claimant(s) is/are deceased, the CE must still enter the 
“NA” code in addition to the closure code. The status effective date is the date of the memorandum 



to file.

2. The comprehensive list not only identifies cases requiring review for SEC eligibility, it also 
serves as a means of tracking progress. For tracking purposes, the list becomes the "pending" list. 
The objective is to successfully and accurately review cases and enter appropriate ECMS coding 
which will result in “the case being removed from the pending list.” In other words, certain ECMS 
codes act as an indicator that the initial review was completed and/or that subsequent action was 
taken. The following are examples of subsequent actions, as tracked in ECMS B coding, which 
would remove a case from the pending list.  

1.     Any recommended decision/final decision on or after the SEC effective date

2.     The case is sent to NIOSH for dose reconstruction after the SEC effective date 

3.     The case is closed after the SEC effective date

4.     The case is reviewed and the CE determines that no additional action is required under 
the respective SEC bulletin (as denoted by the “NA” code in ECMS B)

ECMS coding is at the claim level. Failure to input a code that will remove the case from the 
pending list on even one claim associated with a case, will result in the case still showing up as still 
“pending” review or action. In addition, the “NA” coding is specifically tied to the comprehensive 
list generated by DEEOIC. The “NA” code and its corresponding reason code is restricted to ECMS
B because the comprehensive review list is derived from Part B data.  

3. Since most cases on the comprehensive lists (sent with the issuance of the prior bulletins) should 
already have subsequent action completed, the DEEOIC will provide the District Office/FAB with a
pending list of cases that still require review by the District Office/FAB. This pending list will be 
updated and sent weekly by the Branch of Automated Services (BAS) to the District Directors and 
FAB managers via E-mail. Cases on the pending list must be reviewed to determine if any further 
action is necessary under their respective bulletins. If no further action is necessary, the “NA” (No 
Action Necessary) code with the corresponding reason code can now be entered in ECMS B in 
accordance with this bulletin. All cases on the pending list for these four SEC classes must be 
reviewed and/or subsequent action taken to remove the case from the pending list. 

4. Actions described above for the cases on the pending list for these four SEC classes should be 
completed within 30 days of the date of this Bulletin. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections

08-23 NO BULLETIN RELEASED

08-24 Chapman Valve, Argonne National Laboratory – West, General Steel Industries, and 
the Huntington Pilot Plant (Reduction Pilot Plant) Program Evaluation Reports.

EEOICPA BULLETIN NO.08-24                       

Issue Date: May 9, 2008 

___________________________________________________________



Effective Date: May 9, 2008 

___________________________________________________________

Expiration Date: May 9, 2009 

___________________________________________________________

Subject:  Chapman Valve, Argonne National Laboratory – West, General Steel Industries, and the 
Huntington Pilot Plant (Reduction Pilot Plant) Program Evaluation Reports.

Background: On September 20, 2007, NIOSH released two separate Program Evaluation Reports 
(PERs) addressing Technical Basis Document (TBD) revisions; OCAS-PER-022, entitled 
“Chapman Valve TBD Revision,” which includes a revision to the internal dose methodology; and 
OCAS-PER-023, entitled “Argonne National Lab – West,” which includes a revision to the default 
frequency of x-ray examinations between 1954 and 1974.  On September 25, 2007, NIOSH issued 
OCAS-PER-024, entitled “General Steel Industries TBD Approval.”  This PER involved a revision 
to the external dose to Radiographers.  On September 28, 2007, NIOSH issued OCAS-PER-025, 
entitled “Huntington Pilot Plant TBD Revision,” which provides for an estimate of shallow dose 
(electron dose) that did not appear in the original TBD version. 

NIOSH issued the PERs to document the changes in the TBDs for these particular sites and their 
potential effect on previously completed dose reconstructions.  Since the revisions to the TBDs 
change the dose reconstruction methodology by which dose reconstructions are performed, NIOSH 
has requested the return of several cases for a new dose reconstruction. A copy of each PER is 
included as Attachment 1.

A list of cases that are potentially affected by the release of the PERs identified above has been 
generated. All of the cases on the list have a final decision issued and therefore require reopening.  
The comprehensive list of cases will be distributed to the appropriate district offices under separate 
cover. 

References: NIOSH document, OCAS-PER-022, “Chapman Valve TBD Revision,” effective 
September 20, 2007; OCAS-PER-023, “Argonne National Lab – West TBD Revision,” effective 
September 20, 2007; OCAS-PER-024, “General Steel Industries TBD Approval,” effective 
September 25, 2007; and OCAS-PER-025, “Huntington Pilot Plant,” effective September 28, 2007.

Purpose: To provide procedures for processing claims affected by NIOSH’s Program Evaluation 
Reports.

Applicability: All staff.

Actions: 

1. In the exercise of the Director’s discretion over the reopening process, the Director is delegating 
limited authority to the District Directors to sign Director’s Orders for reopening.  This delegated 
authority is limited to reopenings for those cases that are potentially affected by the PERs 
established for the Chapman Valve, Argonne National Lab – West, General Steel Industries, and 
Huntington Pilot Plant TBD revisions.  The Director is retaining sole signature authority for all 
other types of reopenings not otherwise delegated. If the District Director is unsure of whether the 
delegated authority to reopen applies, the case should be referred to the National Office.

2. For those cases that have a final decision to deny based on a less than 50% Probability of 
Causation, the responsible District Director issues a Director’s Order vacating the final decision and
reopening the claim.  The Director’s Order states that the case is being reopened as a result of the 
change in scientific methodology by which the dose reconstruction is performed by NIOSH, and 
that a new dose reconstruction is necessary based on guidance provided in OCAS-PER-022 
(Chapman Valve), OCAS-PER-023 (Argonne National Lab – West), OCAS-PER-024 (General 
Steel Industries), or OCAS-PER-025 (Huntington Pilot Plant), as appropriate.  The District Director
enters the status code “MN” (NO Initiates Review for Reopening) into ECMS B with a status 



effective date as the effective date of this bulletin.  If the District Director is also reopening Part E, 
the “MN” code is also input in ECMS E. 

For all reopenings per this bulletin, upon completing the Director’s Order to reopen the claim, the 
District Director enters status code “MD” (Claim Reopened – File Returned to DO) into ECMS B 
to reflect that the case has been reopened and is in the district office’s jurisdiction. (The “MZ” status
code is not necessary.) The status effective date of the “MD” code is the date of the Director’s 
Order.  If the Director’s Order reopens the Part E claim, the “MD” code is also input in ECMS E. 

Please note that while the “MD” code is generally input by National Office staff, entry of this code 
has been delegated to the District Director, just as the authority to grant reopenings has been in this 
specific circumstance.

3.  The Claims Examiner (CE) then prepares the case for a return to NIOSH for a new dose 
reconstruction.  When referring these cases to NIOSH for a new dose reconstruction, a request to 
the National Office Health Physicist is not required.  Instead, the Claims Examiner (CE) completes 
an amended NIOSH Referral Summary Document (ANRSD) and forwards the ANRSD to the 
Public Health Advisor (PHA) assigned to the district office at NIOSH. The ANRSD should include 
the following statement in the “DOL Information” section, “Rework request due to the release of 
[identify appropriate PER] and any other changes.”  The CE also: 

a.     Sends a letter to the claimant explaining that the case has been returned to NIOSH for a 
new dose reconstruction as a result of a change in the dose reconstruction methodology.  A 
sample letter to the claimant is included as Attachment 2.

b.     Sends a copy of this letter to the PHA at NIOSH assigned to the DO with the weekly DO 
submissions to NIOSH.  The dates on the ANRSD and the letter to the claimant must both 
be the same, since this will be the date used for the status code entry into ECMS.  The CE 
enters status code “NI” (Sent to NIOSH) into ECMS B and selects the “PEP” (Rework 
based on Program Evaluation Plan) reason code. 

The “NI” status code should only be entered in ECMS E after toxic exposure development is 
complete and the CE cannot accept causation.  In that case the CE creates a memorandum to file 
stating that toxic exposure development is complete. The CE then enters status code “NI-PEP” into 
ECMS E with the date of the memorandum as the status effective date.  

(Note: Since this is considered a new dose reconstruction, the CE should not change the existing 
NR/DR status code to NR/RW as typically done for rework cases. Furthermore, if a POC value is 
already entered into ECMS, the CE should not delete the POC.  The new Probability of Causation 
(POC) will simply be updated into both ECMS B and E once it is calculated.)

Upon receipt of the revised dose reconstruction report, the CE proceeds in the usual manner and 
prepares a recommended decision.  The CE enters status code “NR” (Received from NIOSH) into 
ECMS B and selects the “DR” (Dose Reconstruction Received-POC) reason code. The status 
effective date is the date the dose reconstruction is date stamped into the district office. If the CE 
had previously entered “NI” in ECMS E, the CE also enters codes “NR” and “DR” into ECMS E. If
the case is an E/B case, the CE enters the Probability of Causation into ECMS B and ECMS E 
regardless of whether an “NI” status code had previously been entered.

4.  All cases on the DEEOIC generated list must be reviewed to determine if it qualifies for a return 
to NIOSH for a new dose reconstruction. If after review, the adjudicator determines that a case on 
the list does not require any action to be taken, the CE/FAB HR must write a brief memo to the file 
that explains the case was reviewed under this bulletin, no additional action is necessary, and why. 
A case classified as not requiring any action is a case that does not meet the criteria for a return to 
NIOSH, the case is already at NIOSH, or NIOSH has determined that a dose reconstruction is not 
necessary. 

The CE must then code “NA” (No Action Necessary) and select the appropriate reason code from 



the reason code drop down list. The “NA” coding is specifically tied to the review list generated by 
DEEOIC and the “NA” code is restricted to ECMS B only because the review list is derived from 
Part B data. For cases that were reviewed under this bulletin and require no additional action, the 
reason code that must be selected is “24P” (Reviewed under Bulletin 08-24).  Even if the case is an 
E/B case, the NA-24P must be coded into ECMS B only.  The status effective date of the “NA” 
code is the date of the memo to the file stating review is complete and the CE has determined there 
is no further action necessary. 

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-24P” code in addition to the closure code. The status effective date for the “NA” coding is the 
date of the memorandum to file. 

5. It is possible that during the course of the review of these cases, NIOSH may supply the National 
Office with individual Program Evaluation Reports (PER) or Individual Case Evaluations (ICE) for 
cases (or a PER that represents a population of cases) potentially affected by this PER.  The 
individual PER or ICE will serve as documentation that the case file has been reviewed by NIOSH 
and that NIOSH has determined that: 

·        the change outlined in the PER affects the outcome of the claim and a return to NIOSH for a 
new dose reconstruction is necessary, or 

·        there are multiple changes that affect the dose reconstruction and a return to NIOSH for a new
dose reconstruction is necessary, or 

·        the change outlined in the PER does not affect the dose reconstruction, nor do any other 
changes affect the dose reconstruction and a return to NIOSH is not necessary.  

If NIOSH provides DEEOIC with an individual case PER or ICE, the CE enters the code “LNR” 
(Letter/Response Received from NIOSH) and “824” reason code from the reason code drop down 
menu into ECMS B.  The claim status date of the code is the date the response is received in the 
appropriate office, which is the date of the date stamp. If the “NI” status code had previously been 
entered in ECMS E, the CE also enters codes “LNR” and “824” into ECMS E.

If the individual case PER or ICE indicates that the case should “Return to NIOSH” for a new dose 
reconstruction, the District Director issues a Director’s Order (if appropriate) reopening the case. 
Upon reopening, the district office should refer the case to NIOSH for a new dose reconstruction as 
instructed in this bulletin.

If the individual case PER or ICE indicates that the case was “Evaluated with No Change” but does 
not include a dispositive statement, the District Director issues a Director’s Order referring the case 
to NIOSH for a new dose reconstruction. In order to be dispositive, NIOSH must indicate that they 
have evaluated the case against this PER and any other changes, and determined that a new dose 
reconstruction is not necessary. If the individual case PER or ICE is dispositive, then no action is 
necessary and the CE enters the “NA” status code into ECMS B as instructed in Action Item #4.  

Individual case PERs or ICEs received in the National Office, will be forwarded to the appropriate 
district office for inclusion in the case file.  

6. If a claimant requests a reopening of his/her claim as a result of the PERs released for Chapman 
Valve, Argonne National Lab – West, General Steel Industries, or the Huntington Pilot Plant, and 
the case is not on the list referenced in the Background Section of this Bulletin the District Director 
prepares a memorandum to the Director of DEEOIC and forwards the case file to National Office 
for review using the standard reopening process. 

7.  In carrying out the policy outlined in this Bulletin, personnel must understand that the 
comprehensive list not only provides the "to do" list of cases requiring attention, but it also serves 
as a means of tracking progress. As part of tracking progress, the list becomes the "pending" list and
it is the goal to successfully and accurately review cases and enter appropriate ECMS coding which 
will result in “the case being removed from the list” (in other words, will result in an indicator for 



reporting purposes showing that the initial review was completed and/or that subsequent action was 
taken).  ECMS coding is at the claim level and so the failure to input a code that will remove the 
case from the pending list on even one claim associated with a case, will result in the case still 
showing up as still pending review or action. In terms of ECMS coding, it is crucial to be thorough 
and precise. The most obvious example of this is the use of the “C2” (administrative closure) code.  
“C2” will not remove a case from the pending list; the "NA" code must be entered for each claim to 
which it applies after input of the “C2” code.  In terms of codes that will remove cases off the 
pending list, any “NI” code entered after the bulletin effective date will remove it and proper use of 
the “NA” code  will remove it from the pending list.  These are not the only codes that will remove 
cases from the pending list, but rather are provided as examples to show their importance. Any 
additional questions regarding proper ECMS coding must be directed to the Policy Branch.  

8.  The operational plan goal for the list of cases identified for review as part of a new SEC class, 
PEP, or PER is to complete the Part B recommended decision, return to NIOSH, or determine that 
no action is necessary within 45 days of the date of this Bulletin for at least 50% of the cases, and 
within 90 days for 95% of the cases.  All cases requiring action due to this Bulletin should be 
completed within 120 days. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1 

Attachment 2 

Distribution List No. 1: All DEEOIC Employees

Distribution List No. 7: Resource Centers

08-25 NIOSH’s OCAS-PER-011,entitled "K-25 TBD and TIB Revisions".

EEOICPA BULLETIN NO.08-25                       

Issue Date: June 16, 2008

___________________________________________________________

Effective Date: June 16, 2008

___________________________________________________________

Expiration Date: June 16, 2009

___________________________________________________________

Subject:  NIOSH’s OCAS-PER-011, entitled “K-25 TBD and TIB Revisions.”

Background: On November 24, 2004, the National Institute for Occupational Safety and Health 
(NIOSH) issued the external section of the Technical Basis Document (TBD) for K-25 that 
contained a tabulation of the dose received by K-25 monitored workers to be used as co-worker 
dose for unmonitored workers.  Thereafter, on May 31, 2005, the Technical Information Bulletin 
(TIB) was modified to increase the external co-worker values to account for missed dose when 
conducting dose reconstructions.  Consequently, on September 26, 2007, NIOSH issued 
OCAS-PER-011, “K-25 TBD and TIB Revisions.”  A copy of OCAS-PER-011 is included as 
Attachment 1.

Since the changes resulting from OCAS-PER-011 may affect the outcome of the claim, the previous

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-24Attachments/EEOICPABulletin08-24Attachment2.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-24Attachments/EEOICPABulletin08-24Attachment1.htm


dose reconstructions for certain cases are no longer valid.  Consequently, a new radiation dose 
reconstruction is necessary.  The purpose of the Program Evaluation Report (PER) is to evaluate the
effect of the revisions to the TBD and TIB on previously completed dose reconstructions.

This bulletin provides guidance on processing cases that are potentially affected by the release of 
OCAS-PER-011 where:

·        employment is verified at K-25,and

·        a dose reconstruction was performed between November 24, 2004 and May 21, 2005
using external co-worker data, or

·        a dose reconstruction was performed between May 21, 2005 and August 31, 2006 
using external co-worker data and the employee is deemed a construction trade worker, 
and

·        the PoC resulted in less than 50%. 

A list of cases that are potentially affected by the release of the PER identified above has been 
generated. The comprehensive list of cases will be distributed to the appropriate district offices 
under separate cover.

References: NIOSH document, OCAS-PER-011, “K-25 TBD and TIB Revisions,” approved on 
September 26, 2007 found at http://198.246.98.21/niosh/ocas/pdfs/pers/oc-per11-r0.pdf.

Purpose: To provide procedures for processing claims affected by NIOSH’s OCAS-PER-011.

Applicability: All staff. 

Actions: 

1.  A claims examiner (CE) who receives a claim involving verified employment at K-25 should 
verify whether the case can be considered under the Special Exposure Cohort (SEC) established for 
the Oak Ridge Gaseous Diffusion Plant.  If the case does not qualify under the SEC, then the CE 
should proceed with reviewing the case as outlined below. 

2. For those cases currently in posture for a recommended decision based on a dose reconstruction 
with verified employment at K-25, the CE must determine whether external co-worker data was 
used in the dose reconstruction.  If so, and the dose reconstruction was performed between 
November 24, 2004 and May 21, 2005 and the PoC resulted in less than 50%, the CE is to return 
those cases to NIOSH for a new dose reconstruction.  Similarly, if the dose reconstruction was 
performed between May 21, 2005 and August 31, 2006 using external co-worker data; and the 
employee is deemed a construction trade worker; and the PoC resulted in less than 50%, the CE is 
to return those cases to NIOSH for a new dose reconstruction as well. The “Calculations Performed 
by” date found on the most recent NIOSH Report of Dose Reconstruction under the Energy 
Employees Occupational Illness Compensation Program Act on file is used to determine the date 
the dose reconstruction was performed. 

To determine whether external co-worker data was used in the dose reconstruction, the CE must 
review the most recent “NIOSH Report of Dose Reconstruction under the EEOICPA” on file.
 While the CE should review the report in its entirety, the sections most likely to indicate whether 
external co-worker data was used in the dose reconstruction are the “Information Used” or 
“External Dose” sections of the report.  In these sections of the report, NIOSH will likely indicate 
that the employee’s external dosimetry records were not available and that the external dose 
assigned was based on co-worker data or that individual dosimeter dose was not available and that 
the dosimeter results for “employees who were monitored” was used.  

To assist the CE in determining whether the employee is deemed a construction trade worker, the 
following lists of trades may be utilized as examples of job titles that are recognized in the 
construction field:

http://198.246.98.21/niosh/ocas/pdfs/pers/oc-per11-r0.pdf


 list of trades as identified in Attachment 2, or 

 list of trades identified under the Labor Categories found under “Construction” in the Site 
Exposure Matrix (SEM). 

In utilizing SEM, the CE should select “Construction (all sites)” from the “Site” drop down menu 
and press “select.”  This will bring up a screen that allows a search for specific information related 
to construction.  Under Searches Specific to the Selected Site, there is a section called “Labor 
Category” which allows the CE to identify labor categories specific to the construction field.  A 
search can be conducted by “Labor Category Information” and/or “Labor Category Alias.”  Both 
options should be utilized to assist in establishing construction trade work. 

The lists of trades identified above are not all-encompassing.  As such, it is not necessary for the CE
to ensure that the employee’s position directly matches that of one of the titles found in Attachment 
2 or the SEM, merely that the description of the employees’ position is one that can reasonably be 
considered a construction worker.  

If the case does not meet the parameters for a new dose reconstruction, no action is necessary and 
the CE enters the “NA” (No Action Necessary) status code and appropriate reason code into ECMS 
B as instructed in Action Item #10. 

3.  When referring these cases to NIOSH for a new dose reconstruction, a request to the National 
Office Health Physicist is not required.  Instead, the CE should complete an amended NIOSH 
Referral Summary Document (ANRSD) and forward the ANRSD to the Public Health Advisor 
(PHA) assigned to the district office at NIOSH. The ANRSD should include the following 
statement in the “DOL Information” section, “Rework request due to the release of OCAS-PER-011
and any other changes.”  The CE should also: 

a.  Send a letter to the claimant explaining that the case has been returned to NIOSH for a new dose 
reconstruction as a result of a change in the dose reconstruction methodology.  A sample letter to the
claimant is included as Attachment 3. 

b.  Send a copy of this letter to the PHA at NIOSH assigned to the DO with the weekly DO 
submissions to NIOSH.  The dates on the ANRSD and the letter to the claimant must both be the 
same, since this will be the date used for the status code entry into ECMS.  The CE enters status 
code “NI” (Sent to NIOSH) into ECMS B and selects the “PEP” (Rework based on Program 
Evaluation Plan) reason code. 

The “NI” status code should only be entered in ECMS E after toxic exposure development is 
complete and the CE cannot accept causation.  In that case the CE creates a memorandum to file 
stating that toxic exposure development is complete. The CE then enters status code “NI-PEP” into 
ECMS E with the date of the memorandum as the status effective date.    

(Note: Since this is considered a new dose reconstruction, the CE should not change the existing 
NR/DR status code to NR/RW as typically done for rework cases. Furthermore, if a PoC value is 
already entered into ECMS, the CE should not delete the PoC.  The new PoC will simply be 
updated once it is calculated.)

Upon receipt of the revised dose reconstruction report, the CE proceeds in the usual manner and 
prepares a recommended decision.  The CE enters status code “NR” (Received from NIOSH) into 
ECMS B and selects the “DR” (Dose Reconstruction Received-POC) reason code. The status 
effective date is the date the dose reconstruction is date stamped into the district office. If the CE 
had previously entered “NI” in ECMS E, the CE also enters codes “NR” and “DR” into ECMS E. If
the case is an E/B case, the CE enters the Probability of Causation into ECMS B and ECMS E 
regardless of whether an “NI” status code had previously been entered.

4. For cases currently pending a final decision at the Final Adjudication Branch (FAB), the Hearing 
Representative/CE is to identify those cases with verified employment at K-25 that have a 



recommended decision to deny based on a PoC of less than 50%.  If the dose reconstruction was 
performed between November 24, 2004 and May 21, 2005 using external co-worker data, or

between May 21, 2005 and August 31, 2006 using external co-worker data and the employee is 
deemed a construction trade worker (see Action Item #2 for guidance to make this determination), 
the recommended decision should be remanded to the district office in the usual manner. The 
Remand Order should direct the district office to refer the case back to NIOSH for a new dose 
reconstruction as a result of the release of OCAS-PER-011.  

The Hearing Representative/CE enters status code “F7” (FAB Remand) in ECMS B/E (as 
appropriate) with an “OTH” (No D.O. Error – Other) reason code.  The status effective date will be 
the date of the FAB remand. 

If the case does not meet the parameters for a new dose reconstruction, no action is necessary and 
the Hearing Representative/CE enters the “NA” (No Action Necessary) status code and appropriate 
reason code into ECMS B as instructed in Action Item #10.

5. The following statement should be included in the Remand Order regarding the return of the case
to NIOSH for a new radiation dose reconstruction.

On September 26, 2007, NIOSH issued OCAS-PER-011, entitled “K-25 TBD and TIB Revisions.”
 The changes

outlined in OCAS-PER-011 for K-25 not only affect the underlying scientific methodology by 
which the dose reconstruction was performed, but could potentially affect the outcome of a claim. 

The DEEOIC is obligated to ensure that the application of the dose reconstruction methodology is 
administered in a fair and consistent manner.  Given the revision to the underlying scientific 
assumptions by which the dose reconstruction was performed by NIOSH, and the release of 
OCAS-PER-011, the prior dose reconstruction/PoC calculation on your claim is now invalid.  While
the modification to the dose reconstruction methodology may not impact the outcome of your 
claim, it is necessary for the claim to undergo a new dose reconstruction by NIOSH. 

6. In the exercise of the Director’s discretion over the reopening process, the Director is delegating 
limited authority to the District Director to sign Director’s Orders for reopening.  This delegated 
authority is limited to reopenings for those cases that are affected by the PER established for the 
K-25 TBD and TIB revisions.  The Director is retaining sole signature authority for all other types 
of reopenings not otherwise delegated. If the District Director is unsure of whether the delegated 
authority to reopen applies, the case should be referred to the National Office.

7. For those cases that have a final decision to deny based on a less than 50% PoC, where 
employment is verified at K-25 and the dose reconstruction was performed between November 24, 
2004 and May 21, 2005 using external co-worker data, or between May 21, 2005 and August 31, 
2006 using external co-worker data and the employee is deemed a construction trade worker (see 
Action Item #2 for guidance to make this determination), the responsible District Director should 
issue a Director’s Order vacating the final decision and reopening the claim.  The Director’s Order 
should state that the case is being reopened as a result of the change in scientific methodology by 
which the dose reconstruction is performed by NIOSH, and that a new dose reconstruction is 
necessary based on guidance provided in OCAS-PER-011.  

The District Director enters the status code “MN” (NO Initiates Review for Reopening) into ECMS 
B with a status effective date as the effective date of this bulletin.  If the District Director is also 
reopening Part E, the “MN” code is also input in ECMS E. 

For all reopenings per this bulletin, upon completing the Director’s Order to reopen the claim, the 
District Director enters status code “MD” (Claim Reopened – File Returned to DO) into ECMS B 
to reflect that the case has been reopened and is in the district office’s jurisdiction. (The “MZ” status
code is not necessary.) The status effective date of the “MD” code is the date of the Director’s 
Order.  If the Director’s Order reopens the Part E claim, the “MD” code is also input in ECMS E. 



Please note that while the “MD” code is generally input by National Office staff, entry of this code 
has been delegated to the District Director, just as the authority to grant reopenings has been in this 
specific circumstance.

If the case does not meet the parameters for a new dose reconstruction, no action is necessary and 
the CE enters the “NA” (No Action Necessary) status code and appropriate reason code into ECMS 
B as instructed in Action Item #10. 

8. It is possible that during the course of the review of these cases, NIOSH may supply the National 
Office with individual Program Evaluation Reports (PER) or Individual Case Evaluations (ICE) for 
cases (or a PER that represents a population of cases) potentially affected by this PER.  The 
individual PER or ICE will serve as documentation that the case file has been reviewed by NIOSH 
and that NIOSH has determined that: 

·        the change outlined in the PER affects the outcome of the claim and a return to NIOSH for a 
new dose reconstruction is necessary, or 

·        there are multiple changes that affect the dose reconstruction and a return to NIOSH for a new
dose reconstruction is necessary, or 

·        the change outlined in the PER does not affect the dose reconstruction, nor do any other 
changes affect the dose reconstruction and a return to NIOSH is not necessary.  

If NIOSH provides DEEOIC with an individual case PER or ICE, the CE enters the code “LNR” 
(Letter/Response Received from NIOSH) and “825” reason code from the reason code drop down 
menu into ECMS B.  The claim status date of the code is the date the response is received in the 
appropriate office, which is the date of the date stamp. If the “NI” status code had previously been 
entered in ECMS E, the CE also enters codes “LNR” and “825” into ECMS E.

If the individual case PER or ICE indicates that the case should “Return to NIOSH” for a new dose 
reconstruction, the District Director issues a Director’s Order (if appropriate) reopening the case. 
Upon reopening, the district office should refer the case to NIOSH for a new dose reconstruction as 
instructed in this bulletin.

If the individual case PER or ICE indicates that the case was “Evaluated with No Change” but does 
not include a dispositive statement, the District Director issues a Director’s Order referring the case 
to NIOSH for a new dose reconstruction. In order to be dispositive, NIOSH must indicate that they 
have evaluated the case against this PER and any other changes, and determined that a new dose 
reconstruction is not necessary. If the individual case PER or ICE is dispositive, then no action is 
necessary and the CE enters the “NA” status code and appropriate reason code into ECMS B as 
instructed in Action Item #10.  

Individual case PERs or ICEs received in the National Office, will be forwarded to the appropriate 
district office for inclusion in the case file.  

9. If a claimant requests a reopening of his/her claim as a result of OCAS-PER-011, and the case is 
not one that is identified on the comprehensive list of cases distributed to the district offices, the 
case file must be evaluated to determine whether or not the claim warrants a reopening.  Simply 
identifying a PER is not considered new evidence and is not sufficient to warrant a reopening.  A 
reopening should be granted only if the evidence of file meets the parameters for reopening as 
outlined in Action Item #7.  

Upon receipt of the claimant’s request for reopening, the District Director enters status “MC” 
(Claimant Requests Reopening) in ECMS.  The status effective date is the postmark date, if 
available, or the date the request is received in the DO or FAB, whichever is earlier. Following the 
input of the "MC" status code, the District Director should issue a Director’s Order reopening the 
claim following the procedures as outlined in this Bulletin. 

For all claimant requests for reopening as a result of the K-25 PER that do not meet the criteria for 



reopening as outlined in this Bulletin, the District Director should prepare a memorandum to the 
Director of DEEOIC and forward the case file to National Office for review. The District Director 
enters status code “MC” (Claimant Requests Reopening) and “MI” (District Director Requests 
Reopening) in ECMS B/E as appropriate to indicate that the file is being forwarded to National 
Office for review under the reopening process. The status effective date for the “MI” code is the 
date of the District Director’s memo to the Director of DEEOIC. 

10. All cases on the DEEOIC generated list must be reviewed to determine if it qualifies for a return
to NIOSH for a new dose reconstruction. If after review, the adjudicator determines that a case on 
the list does not require any action to be taken, the CE/FAB HR must write a brief memo to the file 
that explains the case was reviewed under this bulletin, no additional action is necessary, and why. 
A case classified as not requiring any action is a case that does not meet the criteria for a return to 
NIOSH, the case is already at NIOSH, or NIOSH has determined that a dose reconstruction is not 
necessary. 

The CE must then enter status code “NA” (No Action Necessary) into ECMS B and select the 
appropriate reason code from the reason code drop down list. The “NA” coding is specifically tied 
to the review list generated by DEEOIC and the “NA” code is restricted to ECMS B only because 
the review list is derived from Part B data. For cases that were reviewed under this bulletin and 
require no additional action, the reason code that must be selected is “25P” (Reviewed under 
Bulletin 08-25).  Even if the case is an E/B case, the NA-25P must be coded into ECMS B only.  
The status effective date of the “NA” code is the date of the memo to the file stating review is 
complete and the CE has determined there is no further action necessary. 

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-25P” code in addition to the closure code. The status effective date for the “NA” coding is the 
date of the memorandum to file. 

11. In carrying out the policy outlined in this Bulletin, personnel must understand that the 
comprehensive list not only provides the "to do" list of cases requiring attention, but it also serves 
as a means of tracking progress. As part of tracking progress, the list becomes the "pending" list and
it is the goal to successfully and accurately review cases and enter appropriate ECMS coding which 
will result in “the case being removed from the list” (in other words, will result in an indicator for 
reporting purposes showing that the initial review was completed and/or that subsequent action was 
taken).  ECMS coding is at the claim level and so the failure to input a code that will remove the 
case from the pending list on even one claim associated with a case, will result in the case still 
showing up as still pending review or action. In terms of ECMS coding, it is crucial to be thorough 
and precise. The most obvious example of this is the use of the “C2” (administrative closure) code.  
“C2” will not remove a case from the pending list; the "NA" code must be entered for each claim to 
which it applies after input of the “C2” code.  In terms of codes that will remove cases off the 
pending list, any “NI” code entered after the bulletin effective date will remove it and proper use of 
the “NA” code  will remove it from the pending list.  These are not the only codes that will remove 
cases from the pending list, but rather are provided as examples to show their importance. Any 
additional questions regarding proper ECMS coding must be directed to the Policy Branch.  

12. The operational plan goal for the lists of cases identified for review as part of a new SEC class, 
PEP, or PER is to complete the Part B recommended decision, send a letter to NIOSH, response 
received from NIOSH, return to NIOSH, or determine that no action is necessary within 45 days of 
the date of this Bulletin for at least 50% of the cases, and within 90 days for 95% of the cases.  All 
cases requiring action due to this Bulletin should be completed within 120 days.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 
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Distribution List No. 1: All DEEOIC Employees

Distribution List No. 7: Resource Centers

08-26 OCAS-PER-029, Hanford/Pacific Northwest National Laboratory (PNNL) Program 
Evaluation Report.

EEOICPA BULLETIN NO.08-26             

Issue Date: June 16, 2008

___________________________________________________________

Effective Date: June 16, 2008

___________________________________________________________

Expiration Date: June 16, 2009

___________________________________________________________

Subject: OCAS-PER-029, Hanford/Pacific Northwest National Laboratory (PNNL) Program 
Evaluation Report.

Background: Although Hanford and PNNL are two separate facilities, the same dose reconstruction 
methodology is utilized for both.  Several documents which govern Hanford/PNNL dose 
reconstructions have been revised by the National Institute for Occupational Safety and Health 
(NIOSH).  On December 18, 2007, NIOSH issued OCAS-PER-029, “Hanford TBD (Technical 
Basis Document) Revisions” (Attachment 1).  

OCAS-PER-029 indicates that technical changes to the documents which govern Hanford/PNNL 
dose reconstructions were reviewed to determine if any previously completed dose reconstruction 
would result in an increased dose using the current methods.  As of June 22, 2007, all of the 
revisions to the applicable documents had been effectuated.  Therefore, cases with dose 
reconstructions performed prior to June 22, 2007 are the claims at issue.  

There were 1,190 Hanford or PNNL claims completed prior to June 22, 2007 with a Probability of 
Causation (PoC) below 50%.  Hence, the dose reconstruction methodology of each will be reviewed
to determine if a new dose reconstruction is necessary.  OCAS-PER-029 indicates that NIOSH will 
provide DOL with the list of 1,190 claims, as well as a determination on each claim as to whether a 
new dose estimate is required.  Documentation for each claim not requiring a new dose 
reconstruction will provide the basis for that determination. 

This bulletin provides guidance on handling those cases that have been identified as potentially 
affected by the release of OCAS-PER-029, “Hanford TBD Revisions.”  

A comprehensive list of potentially affected cases will be distributed to the appropriate district and 
FAB (Final Adjudication Branch) offices under separate cover.  Offices must review the cases on 
the list that are in their locations and take appropriate actions, as outlined in this bulletin.

It is possible that cases on the list, when pulled and reviewed, may not meet the criteria for 
obtaining new dose reconstructions. Conversely, it is possible that cases not on the list are 
nonetheless impacted by this bulletin and require a new dose reconstruction.

References: OCAS-PER-029, “Hanford TBD Revisions” viewed at: 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-25Attachments/EEOICPABulletin08-25Attachment3.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-25Attachments/EEOICPABulletin08-25Attachment2.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-25Attachments/EEOICPABulletin08-25Attachment1.htm


http://www.cdc.gov/niosh/ocas/pdfs/pers/oc-per29-r0.pdf

Purpose: To provide procedures for processing claims that are potentially affected by the release of 
OCAS-PER-029 with regard to Hanford and PNNL claims.

Applicability: All staff.

Actions:

1.  For those cases on the comprehensive list that are currently in posture for a recommended 
decision, the CE (Claims Examiner) must determine whether the previous dose reconstruction could
be affected by the release of OCAS-PER-029.  To do so, the CE must first confirm that the 
employee is/was employed at Hanford and/or PNNL. If so, the CE must then determine whether the
dose reconstruction was conducted prior to June 22, 2007(as determined by the “Calculations 
Performed by” date found on the most recent NIOSH Report of Dose Reconstruction). For those 
cases with employment verified at Hanford and/or PNNL with a dose reconstruction conducted 
prior to June 22, 2007 which resulted in a less than 50% PoC, the CE returns those cases to NIOSH 
for a new dose reconstruction. 

Any case with a dose reconstruction conducted after this date or where employment is not 
confirmed for Hanford or PNNL is not affected by the release of OCAS-PER-029. As such, no 
action is necessary. The CE codes ECMS as instructed in Action #8.

2.  When referring these cases to NIOSH for further analysis, a request to the National Office 
Health Physicist is not required.  Instead, the CE should complete an amended NIOSH Referral 
Summary Document (ANRSD) and forward the ANRSD to the Public Health Advisor (PHA) 
assigned to the district office at NIOSH.  The ANRSD should include the following statement in the
“DOL Information” section, “Rework request due to the release of OCAS-PER-029 and any other 
changes.”  The CE should also:

a.  Send a letter to the claimant explaining that the case has been returned to NIOSH for a new dose 
reconstruction as a result of a change in the dose reconstruction methodology as outlined in the 
OCAS-PER-029.  A sample letter to the claimant is included as Attachment 2. 

b.  Send a copy of this letter to the PHA at NIOSH

assigned to the DO along with the weekly DO       submissions to NIOSH.  The date on the ANRSD
and the letter to the claimant must both be the same, since this will be the date used for the status 
code entry into ECMS.  The CE enters status code “NI” (Sent to NIOSH) in ECMS B and selects 
the “PEP” (Rework based on Program Evaluation Plan) reason code. 

The “NI” status code should only be entered in ECMS E after toxic exposure development is 
complete and the CE cannot accept causation.  In that case, the CE creates a memorandum to the 
file stating that toxic exposure development is complete.  The CE then enters status code “NI-PEP” 
into ECMS E with the date of the memorandum as the status effective date. 

(Note: Since this is considered a new dose reconstruction, the CE should not change the existing 
NR/DR status code to NR/RW as typically done for rework cases. Furthermore, if a PoC value is 
already entered into ECMS, the CE should not delete the PoC.  The new PoC will simply be 
updated into both ECMS B and E once it is calculated).

Upon receipt of the revised dose reconstruction report, the CE proceeds in the usual manner and 
prepares a recommended decision.  The CE enters status code “NR” (Received from NIOSH) in 
ECMS B and selects the “DR” (Dose Reconstruction Received-PoC) reason code. The status 
effective date will be the date the dose reconstruction is date stamped into the district office.  If the 
CE had previously entered “NI” in ECMS E, the CE also enters codes “NR” and “DR” into ECMS 
E.  If the case is an E/B case, the CE enters the Probability of Causation into ECMS B and ECMS E
regardless of whether an “NI” status code had previously been entered.

3.  For cases currently pending a final decision at the FAB, the Hearing Representative/CE must 



determine whether the claim is potentially affected by the Hanford PER.  If the recommended 
decision to deny is based on a less than 50% PoC, employment is verified at Hanford or PNNL, and
the dose reconstruction was conducted prior to June 22, 2007, the recommended decision should be 
remanded to the district office in the usual manner.  The Remand Order should direct the district 
office to refer the case back to NIOSH for a new dose reconstruction as a result OCAS-PER-029.

The Hearing Representative/CE enters status code “F7” (FAB Remand) in ECMS B/E (as 
appropriate) with an “OTH” (No D.O. Error – Other) reason code.  The status effective date will be 
the date of the FAB remand. 

If the case does not meet the parameters for a new dose reconstruction, no action is necessary and 
the Hearing Representative/CE enters the “NA” (No Action Necessary) status code and appropriate 
reason code into ECMS B as instructed in Action Item #8. 

4.  The following statement should be included in the Remand Order regarding the return of the 
case to NIOSH for a new radiation dose reconstruction:

On December 18, 2007, NIOSH issued OCAS-PER-029,”Hanford TBD Revisions.”  The changes 
outlined in OCAS-PER-029 not only affect the underlying scientific methodology by which the 
dose reconstruction was performed, but could potentially affect the outcome of a claim. 

The DEEOIC is obligated to ensure that the application of the dose reconstruction methodology is 
administered in a fair and consistent manner.  Given the revision to the underlying scientific 
assumptions by which the dose reconstruction was performed by NIOSH, and the release of 
OCAS-PER-029, the prior dose reconstruction/Probability of Causation calculation on your claim is
now invalid.  While the modification to the dose reconstruction methodology may not impact the 
outcome of the claim, it is necessary for the claim to undergo a new dose reconstruction by NIOSH.

5.  In the exercise of the Director’s discretion over the reopening process, the Director is delegating 
limited authority to the District Directors to sign Director’s Orders for reopening.  This delegated 
authority is limited to reopenings for those cases that are potentially affected by the 
OCAS-PER-029 with regard to the Hanford and PNNL sites. The Director is retaining sole 
signature authority for all other types of reopenings not otherwise delegated.  If the District Director
is unsure of whether the delegated authority to reopen applies, the case should be referred to the 
National Office.

6.  For those cases that have a final decision to deny based on a less than 50% PoC, the CE must 
determine whether the claim is potentially affected by the Hanford PER.  If employment is verified 
at Hanford and/or PNNL and the dose reconstruction was performed prior to June 22, 2007, the 
responsible District Director issues a Director’s Order vacating the final decision and reopening the 
claim.  The Director’s Order states that the case is being reopened as a result of the change in 
scientific methodology by which the dose reconstruction is performed by NIOSH, and that a new 
dose reconstruction is necessary based on guidance provided in OCAS-PER-029.  

Upon reopening the claim, the District Director enters status code “MN” (NO Initiates Review for 
Reopening) into ECMS B with a status effective date as the effective date of this bulletin.  If the 
District Director is also reopening Part E, the “MN” code is also input in ECMS E. 

For all reopenings per this bulletin, upon completing the Director’s Order to reopen the claim, the 
District Director enters status code “MD” (Claim Reopened – File Returned to DO) into ECMS B 
to reflect that the case has been reopened and is in the district office’s jurisdiction. (The “MZ” status
code is not necessary.) The status effective date of the “MD” code is the date of the Director’s 
Order.  If the Director’s Order reopens the Part E claim, the “MD” code is also input in ECMS E. 

Please note that while the “MD” code is generally input by National Office staff, entry of this code 
has been delegated to the District Director, just as the authority to grant reopenings has been in this 
specific circumstance.

Once the case has been reopened, the district office should proceed with a referral to NIOSH for a 



new dose reconstruction as instructed in Action Item #2.

7.  It is possible that during the course of the review of these cases, NIOSH may supply the National
Office with individual Program Evaluation Reports (PER) or Individual Case Evaluations (ICE) for 
cases (or a PER that represents a population of cases) potentially affected by this PER.  The 
individual PER or ICE will serve as documentation that the case file has been reviewed by NIOSH 
and that NIOSH has determined that: 

 

·        the change outlined in the PER affects the outcome of the claim and a return to NIOSH for a 
new dose reconstruction is necessary, or 

·        there are multiple changes that affect the dose reconstruction and a return to NIOSH for a new
dose reconstruction is necessary, or 

·        the change outlined in the PER does not affect the dose reconstruction, nor do any other 
changes affect the dose reconstruction and a return to NIOSH is not necessary.  

If NIOSH provides DEEOIC with an individual case PER or ICE, the CE enters the code “LNR” 
(Letter/Response Received from NIOSH) and “826” reason code from the reason code drop down 
menu into ECMS B.  The claim status date of the code is the date the response is received in the 
appropriate office, which is the date of the date stamp. If the “NI” status code had previously been 
entered in ECMS E, the CE also enters codes “LNR” and “826” into ECMS E.

If the individual case PER or ICE indicates that the case should “Return to NIOSH” for a new dose 
reconstruction, the District Director issues a Director’s Order (if appropriate) reopening the case. 
Upon reopening, the district office should refer the case to NIOSH for a new dose reconstruction as 
instructed in this bulletin.

If the individual case PER or ICE indicates that the case was “Evaluated with No Change” but does 
not include a dispositive statement, the District Director issues a Director’s Order referring the case 
to NIOSH for a new dose reconstruction. In order to be dispositive, NIOSH must indicate that they 
have evaluated the case against this PER and any other changes, and determined that a new dose 
reconstruction is not necessary. If the individual case PER or ICE is dispositive, then no action is 
necessary and the CE enters the “NA” status code into ECMS B as instructed in Action Item #8.  

Individual case PERs or ICEs received in the National Office will be forwarded to the appropriate 
district office for inclusion in the case file.  

8.  Each case on the DEEOIC generated list must be reviewed to determine if it qualifies for a 
return to NIOSH for a new dose reconstruction. If after review, the adjudicator determines that a 
case on the list does not require any action to be taken, the CE/FAB HR must write a brief memo to 
the file that explains the case was reviewed under this bulletin, no additional action is necessary, 
and why. A case classified as not requiring any action is a case that does not meet the criteria for a 
return to NIOSH, the case is already at NIOSH, or NIOSH has determined that a dose 
reconstruction is not necessary. 

The CE must code “NA” (No Action Necessary) in ECMS B and select the appropriate reason code 
from the reason code drop down list. The “NA” coding is specifically tied to the review list 
generated by DEEOIC and the “NA” code is restricted to ECMS B only because the review list is 
derived from Part B data. For cases that were reviewed under this bulletin and require no additional 
action, the reason code that must be selected is “26P” (Reviewed under Bulletin 08-26).  Even if 
the case is an E/B case, the NA-26P must be coded into ECMS B only.  The status effective date of 
the “NA” code is the date of the memo to the file stating review is complete and the CE has 
determined there is no further action necessary. 

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-26P” code in addition to the closure code. The status effective date for the “NA” coding is the 



date of the memorandum to file. 

9.  If a claimant requests a reopening of his/her claim as a result of OCAS-PER-029 and the case is 
not one that is identified on the comprehensive list of cases distributed to the district offices, the 
case file must be evaluated to determine whether or not the claim warrants a reopening.  Simply 
identifying a PER is not considered new evidence and is not sufficient to warrant a reopening.  A 
reopening should be granted only if the evidence of file meets the parameters for reopening as 
outlined in Action Item #6.  

Upon receipt of the claimant’s request for reopening, the District Office/FAB enters status code 
“MC” (Claimant Requests Reopening) in ECMS B.  If it is an EB case where the potential 
reopening affects Part E, the “MC” code must also be entered into ECMS E.  The status effective 
date is the postmark date, if available, or the date the request is received in the DO or FAB, 
whichever is earlier.  For cases with multiple claimants, this code is only entered in the claim status 
history for the claimant(s) who submitted the request.  (This is the only code related to Director’s 
Orders that works like this.  All other Director’s Order codes are coded for all the active claimants.)

Once a determination is made by the District Director to reopen the case, the District Director enters
the “MD” (Claim reopened, file returned to District Office) status code into ECMS B.  If it is an EB
case where the reopening request is applicable to Part E, the “MD” code must also be entered into 
ECMS E.  The status effective date of the “MD” code is the date of the Director’s Order.  These 
codes have typically been used in the National Office, however their use has been delegated to the 
District Director in certain circumstances, such as the review of cases under OCAS-PER-029. 

For all claimant requests for reopening that do not meet the parameters for reopening as outlined in 
this Bulletin, or where the District Director is unsure of whether the delegated authority applies, the 
case should be referred to the National Office.  When the case is referred to the National Office, the 
District Director enters the “MI” (District Director requests reopening) status code into ECMS B to 
indicate that the file is being forwarded to National Office for review under the reopening process. 
If it is an EB case where the potential reopening affects Part E, the “MI” code must also be entered 
into ECMS E.  A cover memo outlining the District Director’s concerns must be submitted.  The 
status effective date is the date of the District Director’s memo to the Director of DEEOIC.

10.      In carrying out the policy outlined in this Bulletin, personnel must understand that the 
comprehensive list not only provides the "to do" list of cases requiring attention, but it also serves 
as a means of tracking progress. As part of tracking progress, the list becomes the "pending" list and
it is the goal to successfully and accurately review cases and enter appropriate ECMS coding which 
will result in “the case being removed from the list” (in other words, will result in an indicator for 
reporting purposes showing that the initial review was completed and/or that subsequent action was 
taken).  ECMS coding is at the claim level and so the failure to input a code that will remove the 
case from the pending list on even one claim associated with a case, will result in the case still 
showing up as still pending review or action. In terms of ECMS coding, it is crucial to be thorough 
and precise. The most obvious example of this is the use of the “C2” (administrative closure) code.  
“C2” will not remove a case from the pending list; the "NA" code must be entered for each claim to 
which it applies after input of the “C2” code.  In terms of codes that will remove cases off the 
pending list, any “NI” code entered after the bulletin effective date will remove it and proper use of 
the “NA” code  will remove it from the pending list.  These are not the only codes that will remove 
cases from the pending list, but rather are provided as examples to show their importance. Any 
additional questions regarding proper ECMS coding must be directed to the Policy Branch.  

11.  The operational plan goal for the lists of cases identified for review as part of a new SEC class, 
PEP or PER is to complete the Part B recommended decision, an individual case evaluation is 
received from NIOSH, return to NIOSH, or determine that no action is necessary within 45 days of 
the date of this Bulletin for at least 50% of the cases, and within 90 days for 95% of the cases.  All 
cases requiring action due to this Bulletin should be completed within 120 days. 



Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual. 

PETER M. TURCIC, Director, Division of Energy Employees 
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08-27 OCAS-PER-027, Clarksville Program Evaluation Report.

EEOICPA BULLETIN NO.08-27             

Issue Date: June 16, 2008

___________________________________________________________

Effective Date: June 16, 2008

___________________________________________________________

Expiration Date: June 16, 2009

___________________________________________________________

Subject: OCAS-PER-027, Clarksville Program Evaluation Report. 

Background: On November 14, 2006, the National Institute for Occupational Safety and Health 
(NIOSH) issued the Clarksville Technical Basis Document (TBD), ORAUT-TKBS-0039.  This 
document also contained guidance for completing claims from the Medina Weapons Storage Area 
and Modification Center (Medina).  Clarksville and Medina are two separate facilities.  Clarksville 
is located in Tennessee, and Medina is located in Texas.  However, these facilities were similar in 
purpose and operation.  Prior to the issuance of the Clarksville/Medina TBD, some claims were 
completed using information which had been developed in anticipation of the TBD.  However, 
some of that information was modified during the TBD comment resolution process which resulted 
in an increase in the assigned dose.  Prior to November 14, 2006, there were 65 Clarksville and 
Medina claims completed which had a probability of causation below 50%.  NIOSH will review 
these dose reconstructions to determine if the dose assigned is consistent with or higher than the 
issued TBD.  NIOSH will provide the Department of Labor (DOL) with the list of 65 claims as well
as a determination on each claim as to whether a new dose estimate is required.  Documentation for 
each claim not requiring a new dose reconstruction will provide the basis for that determination.

As a result of the changes in the Clarksville/Medina assigned dose, NIOSH issued Program 
Evaluation Report OCAS-PER-027 on October 31, 2007 (Attachment 1).  This bulletin provides 
guidance on processing those cases that have been identified as potentially affected by the release of
OCAS-PER-027 for the Clarksville/Medina TBD. 

A comprehensive list of potentially affected cases will be distributed to the appropriate district and 
FAB (Final Adjudication Branch) offices under separate cover.  Offices must review the cases on 
the list that are in their locations and take appropriate actions, as outlined in this bulletin.

It is possible that cases on the list, when pulled and reviewed, may not meet the criteria for 
obtaining new dose reconstructions. Conversely, it is possible that cases not on the list are 
nonetheless impacted by this bulletin and require a new dose reconstruction.

References: OCAS-PER-027, “Clarksville and Medina Site Profile” viewed at: 
http://www.cdc.gov/niosh/ocas/pdfs/pers/oc-per-027-r0.pdf

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-26Attachments/EEOICPABulletin08-26Attachment2.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-26Attachments/EEOICPABulletin08-26Attachment1.htm


Purpose: To provide procedures for processing claims that are potentially affected by the release of 
OCAS-PER-027 with regard to Clarksville/Medina claims.

Applicability: All staff.

Actions:

1. For those cases on the comprehensive list that are currently in posture for a recommended 
decision, the Claims Examiner (CE) must determine whether the previous dose reconstruction could
be affected by the release of OCAS-PER-027.  To do so, the CE must first confirm that the 
employee is/was employed at either Clarksville or Medina. If the employee is/was employed at one 
of these facilities, the CE must then determine whether the dose reconstruction was conducted prior 
to November 14, 2006 (as determined by the “Calculations Performed by” date found on the most 
recent NIOSH Report of Dose Reconstruction). For those cases with employment verified at 
Clarksville or Medina with a dose reconstruction conducted prior to November 14, 2006 which 
resulted in a less than 50% Probability of Causation (PoC), the CE is to return those cases to 
NIOSH for a new dose reconstruction. 

Any case with a dose reconstruction conducted after this date or where employment is not 
confirmed for Clarksville or Medina is not affected by the release of OCAS-PER-027.  As such, no 
action is necessary. The CE enters the “NA” (No Action Necessary) status code and the appropriate 
reason code into ECMS B as instructed in Action #9.

2.  When referring these cases to NIOSH for further analysis, a request to the National Office 
Health Physicist is not required.  Instead, the CE completes an amended NIOSH Referral Summary 
Document (ANRSD) and forwards the ANRSD to the Public Health Advisor (PHA) assigned to the 
district office at NIOSH.  The ANRSD should include the following statement in the “DOL 
Information” section, “Rework request due to the release of OCAS-PER-027 and any other 
changes.”  The CE also:

a.  Sends a letter to the claimant explaining that the case has been returned to NIOSH for a new 
dose reconstruction as a result of a change in the dose reconstruction methodology as outlined in the
OCAS-PER-027.  A sample letter to the claimant is included as Attachment 2. 

b.  Sends a copy of this letter to the PHA at NIOSH assigned to the District Office (DO) along with 
the weekly DO submissions to NIOSH.  The date on the ANRSD and the letter to the claimant must 
both be the same, since this will be the date used for the status code entry into ECMS.  The CE 
enters status code “NI” (Sent to NIOSH) in ECMS B and selects the “PEP” (Rework based on 
Program Evaluation Plan) reason code. 

The “NI” status code should only be entered in ECMS E after toxic exposure development is 
complete and the CE cannot accept causation.  In that case, the CE creates a memorandum to the 
file stating that toxic exposure development is complete.  The CE then enters status code “NI-PEP” 
into ECMS E with the date of the memorandum as the status effective date. 

(Note: Since this is considered a new dose reconstruction, the CE should not change the existing 
NR/DR status code to NR/RW as typically done for rework cases. Furthermore, if a PoC value is 
already entered into ECMS, the CE should not delete the PoC.  The new PoC will simply be 
updated once it is calculated.)

Upon receipt of the revised dose reconstruction report, the CE proceeds in the usual manner and 
prepares a recommended decision.  The CE enters status code “NR” (Received from NIOSH) in 
ECMS B and selects the “DR” (Dose Reconstruction Received-PoC) reason code. The status 
effective date is the date the dose reconstruction is date stamped into the district office.  If the CE 
had previously entered “NI” in ECMS E, the CE also enters codes “NR” and “DR” into ECMS E.  
If the case is an E/B case, the CE enters the Probability of Causation into ECMS B and ECMS E 
regardless of whether an “NI” status code had previously been entered.

3.  For cases currently pending a final decision at the FAB, the Hearing Representative/CE must 



determine whether the claim is potentially affected by the Clarksville/Medina PER.  If the 
recommended decision to deny is based on a less than 50% PoC, employment is verified at 
Clarksville and/or Medina, and the dose reconstruction was conducted prior to November 14, 2006, 
the recommended decision should be remanded to the district office in the usual manner.  The 
Remand Order should direct the district office to refer the case back to NIOSH for a new dose 
reconstruction as a result of OCAS-PER-027.

The Hearing Representative/CE enters status code “F7” (FAB Remand) in ECMS B/E (as 
appropriate) with an “OTH” (No D.O. Error – Other) reason code.  The status effective date will be 
the date of the FAB remand. 

If the case does not meet the parameters for a new dose reconstruction, no action is necessary and 
the Hearing Representative/CE enters the “NA” (No Action Necessary) status code and appropriate 
reason code into ECMS B as instructed in Action Item #9. 

4.  The following statement should be included in the Remand Order regarding the return of the 
case to NIOSH for a new radiation dose reconstruction:

On October 31, 2007, NIOSH issued OCAS-PER-027, “Clarksville and Medina Site Profile – 
ORAUT TBKS-0039.”  The changes outlined in OCAS-PER-027 not only affect the underlying 
scientific methodology by which the dose reconstruction was performed, but could potentially 
affect the outcome of a claim. 

The DEEOIC is obligated to ensure that the application of the dose reconstruction methodology is 
administered in a fair and consistent manner.  Given the revision to the underlying scientific 
assumptions by which the dose reconstruction was performed by NIOSH, and the release of 
OCAS-PER-027, the prior dose reconstruction/Probability of Causation calculation on your claim is
now invalid.  While the modification to the dose reconstruction methodology may not impact the 
outcome of the claim, it is necessary for the claim to undergo a new dose reconstruction by NIOSH.

5.   In the exercise of the Director’s discretion over the reopening process, the Director is delegating
limited authority to the District Directors to sign Director’s Orders for reopening.  This delegated 
authority is limited to reopenings for those cases that are affected by the OCAS-PER-027 with 
regard to the Clarksville/Medina sites. The Director is retaining sole signature authority for all other
types of reopenings not otherwise delegated.  If the District Director is unsure of whether the 
delegated authority to reopen applies, the case should be referred to the National Office.

6.     For those cases that have a final decision to deny based on a less than 50% PoC, the CE must 
determine whether the claim is potentially affected by the Clarksville/Medina PER.  If employment 
is verified at either Clarksville or Medina and the dose reconstruction was conducted prior to 
November 14, 2006, the responsible District Director issues a Director’s Order vacating the final 
decision and reopening the claim.  The Director’s Order should state that the case is being reopened 
as a result of the change in scientific methodology by which the dose reconstruction is performed 
by NIOSH, and that a new dose reconstruction is necessary based on guidance provided in 
OCAS-PER-027.  

Upon reopening the claim, the District Director enters status code “MN” (NO Initiates Review for 
Reopening) into ECMS B with a status effective date as the effective date of this bulletin.  If the 
District Director is also reopening Part E, the “MN” code is also input in ECMS E. 

For all reopenings per this bulletin, upon completing the Director’s Order to reopen the claim, the 
District Director enters status code “MD” (Claim Reopened – File Returned to DO) into ECMS B 
to reflect that the case has been reopened and is in the district office’s jurisdiction. (The “MZ” status
code is not necessary.) The status effective date of the “MD” code is the date of the Director’s 
Order.  If the Director’s Order reopens the Part E claim, the “MD” code is also input in ECMS E. 

Please note that while the “MD” code is generally input by National Office staff, entry of this code 
has been delegated to the District Director, just as the authority to grant reopenings has been in this 



specific circumstance.

Once the case has been reopened, the district office should proceed with a referral to NIOSH for a 
new dose reconstruction as instructed in Action Item #3.

If the case does not meet the parameters for a new dose reconstruction, no action is necessary and 
the CE enters the “NA” (No Action Necessary) status code and appropriate reason code into ECMS 
B as instructed in Action Item #9.

7.  It is possible that during the course of the review of these cases, NIOSH may supply the National
Office with individual Program Evaluation Reports (PER) or Individual Case Evaluations (ICE) for 
cases (or a PER that represents a population of cases) potentially affected by this PER.  The 
individual PER or ICE will serve as documentation that the case file has been reviewed by NIOSH 
and that NIOSH has determined that: 

·        the change outlined in the PER affects the outcome of the claim and a return to NIOSH for a 
new dose reconstruction is necessary, or 

·        there are multiple changes that affect the dose reconstruction and a return to NIOSH for a new
dose reconstruction is necessary, or 

·        the change outlined in the PER does not affect the dose reconstruction, nor do any other 
changes affect the dose reconstruction and a return to NIOSH is not necessary.  

If NIOSH provides DEEOIC with an individual case PER or ICE, the CE enters the code 
“LNR”(Letter/Response Received from NIOSH) and “827” reason code from the reason code drop 
down menu into ECMS B.  The claim status date of the code is the date the response is received in 
the appropriate office, which is the date of the date stamp. The “LNR” reason code is not input into 
ECMS E unless the “NI” (Sent to NIOSH) status code had previously been entered into ECMS E.  

If the individual case PER or ICE indicates that the case should “Return to NIOSH” for a new dose 
reconstruction, the District Director issues a Director’s Order (if appropriate) reopening the case. 
Upon reopening, the district office should refer the case to NIOSH for a new dose reconstruction as 
instructed in this bulletin.

If the individual case PER or ICE indicates that the case was “Evaluated with No Change” but does 
not include a dispositive statement, the District Director issues a Director’s Order referring the case 
to NIOSH for a new dose reconstruction. In order to be dispositive, NIOSH must indicate that they 
have evaluated the case against this PER and any other changes, and determined that a new dose 
reconstruction is not necessary. If the individual case PER or ICE is dispositive, then no action is 
necessary and the CE enters the “NA” status code and appropriate reason code into ECMS B as 
instructed in Action Item #9.  

Individual case PERs or ICEs received in the National Office, will be forwarded to the appropriate 
district office for inclusion in the case file.  

8.  Each case on the DEEOIC generated list must be reviewed to determine if it qualifies for a 
return to NIOSH for a new dose reconstruction. If after review, the adjudicator determines that a 
case on the list does not require any action to be taken, the CE/FAB HR must write a brief memo to 
the file that explains the case was reviewed under this bulletin, no additional action is necessary, 
and why. A case classified as not requiring any action is a case that does not meet the criteria for a 
return to NIOSH, the case is already at NIOSH, or NIOSH has determined that a dose 
reconstruction is not necessary. 

The CE must then code “NA” (No Action Necessary) in ECMS B and select the appropriate reason 
code from the reason code drop down list. The “NA” coding is specifically tied to the review list 
generated by DEEOIC and the “NA” code is restricted to ECMS B only because the review list is 
derived from Part B data. For cases that were reviewed under this bulletin and require no additional 
action, the reason code that must be selected is “27P” (Reviewed under Bulletin 08-27.  Even if the 



case is an E/B case, the NA-27P must be coded into ECMS B only.  The status effective date of the 
“NA” code is the date of the memo to the file stating review is complete and the CE has determined
there is no further action necessary. 

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-27P” code in addition to the closure code. The status effective date for the “NA” coding is the 
date of the memorandum to file. 

9. If a claimant requests a reopening of his/her claim as a result of OCAS-PER-027 and the case is 
not one that is identified on the comprehensive list of cases distributed to the district offices, the 
case file must be evaluated to determine whether or not the claim warrants a reopening.  Simply 
identifying a PER is not considered new evidence and is not sufficient to warrant a reopening.  A 
reopening should be granted only if the evidence of file meets the parameters for reopening as 
outlined in Action Item #2. 

Upon receipt of the claimant’s request for reopening, the District Office/FAB enters status code 
“MC” (Claimant Requests Reopening) in ECMS B.  If it is an EB case where the potential 
reopening affects Part E, the “MC” code must also be entered into ECMS E.  The status effective 
date is the postmark date, if available, or the date the request is received in the DO or FAB, 
whichever is earlier.  For cases with multiple claimants, this code is only entered in the claim status 
history for the claimant(s) who submitted the request.  (This is the only code related to Director’s 
Orders that works like this.  All other Director’s Order codes are coded for all the active claimants.)

Once a determination is made by the District Director to reopen the case, the District Director enters
the “MD” (Claim reopened, file returned to District Office) status code into ECMS B.  If it is an EB
case where the reopening request is applicable to Part E, the “MD” code must also be entered into 
ECMS E.  The status effective date of the “MD” code is the date of the Director’s Order.  These 
codes have typically been used in the National Office, however their use has been delegated to the 
District Director in certain circumstances, such as the review of cases under OCAS-PER-027. 

For all claimant requests for reopening that do not meet the parameters for reopening as outlined in 
this Bulletin, or where the District Director is unsure of whether the delegated authority applies, the 
case should be referred to the National Office.  When the case is referred to the National Office, the 
District Director enters the “MI” (District Director requests reopening) status code into ECMS B to 
indicate that the file is being forwarded to National Office for review under the reopening process. 
If it is an EB case where the potential reopening affects Part E, the “MI” code must also be entered 
into ECMS E.  A cover memo outlining the District Director’s concerns must be submitted.  The 
status effective date is the date of the District Director’s memo to the Director of DEEOIC. 

10.      In carrying out the policy outlined in this Bulletin, personnel must understand that the 
comprehensive list not only provides the "to do" list of cases requiring attention, but it also serves 
as a means of tracking progress. As part of tracking progress, the list becomes the "pending" list and
it is the goal to successfully and accurately review cases and enter appropriate ECMS coding which 
will result in “the case being removed from the list” (in other words, will result in an indicator for 
reporting purposes showing that the initial review was completed and/or that subsequent action was 
taken).  ECMS coding is at the claim level and so the failure to input a code that will remove the 
case from the pending list on even one claim associated with a case, will result in the case still 
showing up as still pending review or action. In terms of ECMS coding, it is crucial to be thorough 
and precise. The most obvious example of this is the use of the “C2” (administrative closure) code.  
“C2” will not remove a case from the pending list; the "NA" code must be entered for each claim to 
which it applies after input of the “C2” code.  In terms of codes that will remove cases off the 
pending list, any “NI” code entered after the bulletin effective date will remove it and proper use of 
the “NA” code  will remove it from the pending list.  These are not the only codes that will remove 
cases from the pending list, but rather are provided as examples to show their importance. Any 
additional questions regarding proper ECMS coding must be directed to the Policy Branch.  



11.  The operational plan goal for the lists of cases identified for review as part of a new SEC class, 
PEP, or PER is to complete the Part B recommended decision, an individual case evaluation is 
received from NIOSH, return to NIOSH, or determine that no action is necessary within 45 days of 
the date of this Bulletin for at least 50% of the cases, and within 90 days for 95% of the cases.  All 
cases requiring action due to this Bulletin should be completed within 120 days. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1 

Attachment 2 

Distribution List No. 1: All DEEOIC Employees

Distribution List No. 7: Resource Centers

08-28 OCAS-PER-026, Pantex and OCAS-PER-028,Pinellas Program Evaluation Reports.

EEOICPA BULLETIN NO.08-28             

Issue Date: June 16, 2008

___________________________________________________________

Effective Date: June 16, 2008

___________________________________________________________

Expiration Date: June 16, 2009

___________________________________________________________

Subject: OCAS-PER-026, Pantex and OCAS-PER-028, Pinellas Program Evaluation Reports. 

Background: On October 31, 2007, the National Institute for Occupational Safety and Health 
(NIOSH) issued two Program Evaluation Reports (PER) addressing Technical Basis Document 
(TBD) revisions.  OCAS-PER-026, entitled “Pantex TBD Revision – ORAUT-TKBS-0013” 
addresses changes to the Occupational Medical Dose section of the TBD.  The effect of this change 
increases the assigned x-ray dose for several target organs when conducting the dose reconstruction.

OCAS-PER-028, entitled “Pinellas TBD Revision” addresses changes to the TBD because “the 
language in the TBD could be misinterpreted to exclude missed photon dose from monitored 
workers.”  The report states that “it is possible that missed photon dose was not included for some 
monitored workers when it should have been for dose reconstructions that were completed between 
August 3, 2006 and November 8, 2006.” 

NIOSH issued the PERs to document the changes to the TBDs for these particular sites and their 
potential effect on previously completed dose reconstructions.  A copy of each PER is included as 
Attachment 1.

NIOSH provided the Division of Energy Employees Occupational Illness Compensation (DEEOIC)
with a list of cases that are potentially affected by the release of the PERs identified above.
 However, NIOSH has not indicated which cases on the lists need a new dose reconstruction.  As 
such, this bulletin provides guidance on handling those cases that have been identified as potentially
affected by the release of OCAS-PER-026 for Pantex and OCAS-PER-028 for Pinellas. 

References: OCAS-PER-26, “Pantex TBD Revision – ORAUT-TKBS-0013,” viewed at: 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-27Attachments/EEOICPABulletin08-27Attachment2.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-27Attachments/EEOICPABulletin08-27Attachment1.htm


http://198.246.98.21/niosh/ocas/pdfs/pers/oc-per-026-r0.pdf; OCAS-PER-028, “Pinellas TBD 
Revision,” viewed at: http://198.246.98.21/niosh/ocas/pdfs/pers/oc-per-028-r0.pdf.

Purpose: To provide procedures for processing claims that are potentially affected by the release of 
NIOSH’s Program Evaluation Reports for Pantex and Pinellas. 

Applicability: All staff.

Actions:

1. For those cases on the list that are currently in posture for a recommended decision to deny based
on a less than 50% POC, where either:

 Employment is verified at Pantex and the dose reconstruction was conducted prior to 
February 1, 2007, and/or 

 Employment is verified at Pinellas and the dose reconstruction was conducted between 
August 3, 2006 and November 8, 2006, 

the CE is to return the case to NIOSH for a new dose reconstruction.  To determine when the dose 
reconstruction was conducted, the CE should use the date referenced in the “Calculations performed
by” date found on the most recent NIOSH Report of Dose Reconstruction under the EEOICPA on 
file.

No action is required on cases with a dose reconstruction that was conducted after February 1, 2007
for Pantex. Similarly, no action is required on cases with a dose reconstruction conducted before 
August 3, 2006 or after November 8, 2006 for Pinellas.  Furthermore, no action is necessary on any 
case that is already at NIOSH for a dose reconstruction.  For any case meeting the “no action” 
criteria, the CE should code ECMS and create a memorandum to the file as instructed in Action #8.

2. When referring these cases to NIOSH for a new dose reconstruction, a request to the National 
Office Health Physicist is not required.  Instead, the CE should complete an amended NIOSH 
Referral Summary Document (ANRSD) and forward the ANRSD to the Public Health Advisor 
(PHA) assigned to the district office at NIOSH.  The ANRSD should include the following 
statement in the “DOL Information” section, “Rework request due to the release of 
[OCAS-PER-026/OCAS-PER-028] and any other changes.”  The CE should also:

a.  Send a letter to the claimant explaining that the case has been returned to NIOSH for a new dose 
reconstruction as a result of a change in the dose reconstruction methodology as outlined in either 
OCAS-PER-026 for Pantex or OCAS-PER-028 for Pinellas.  A sample letter to the claimant is 
included as Attachment 2. 

b.  Send a copy of this letter to the PHA at NIOSH assigned to the DO along with the weekly DO 
submissions to NIOSH.  The date on the ANRSD and the letter to the claimant must both be the 
same, since this will be the date used for the status code entry into ECMS.  The CE enters status 
code “NI” (Sent to NIOSH) into ECMS B and selects the “PEP” (Rework based on Program 
Evaluation Plan) reason code. 

The “NI” status code should only be entered in ECMS E after toxic exposure development is 
complete and the CE cannot accept causation.  In that case the CE creates a memorandum to file 
stating that toxic exposure development is complete. The CE then enters status code “NI-PEP” into 
ECMS E with the date of the memorandum as the status effective date. 

(Note: Since this is considered a new dose reconstruction, the CE should not change the existing 
NR/DR status code to NR/RW as typically done for rework cases. Furthermore, if a POC value is 
already entered into ECMS, the CE should not delete the POC.  The new POC will simply be 
updated once it is calculated.)

 Upon receipt of the revised dose reconstruction report, the CE proceeds in the usual manner and 
prepares a recommended decision.  The CE enters status code “NR” (Received from NIOSH) into 

http://198.246.98.21/niosh/ocas/pdfs/pers/oc-per-028-r0.pdf
http://198.246.98.21/niosh/ocas/pdfs/pers/oc-per-026-r0.pdf


ECMS B and selects the “DR” (Dose Reconstruction Received-POC) reason code. The status 
effective date is the date the dose reconstruction is date stamped into the district office.  If the CE 
had previously entered “NI” in ECMS E, the CE also enters codes “NR” and “DR” into ECMS E.  
If the case is an E/B case, the CE enters the Probability of Causation into ECMS B and ECMS E 
regardless of whether an “NI” status code had previously been entered.

3. For cases currently pending at the FAB for a final decision, the Hearing Representative/CE must 
determine whether the case is affected by the release of OCAS-PER-026 for Pantex or 
OCAS-PER-028 for Pinellas. If the recommended decision is to deny based on a less than 50% 
POC, and meets one of the two bulleted criteria listed in Action Item #1, the Hearing 
Representative/CE should remand the recommended decision to the district office in the usual 
manner.  The Remand Order directs the district office to refer the case back to NIOSH for a new 
dose reconstruction as a result of the release of OCAS-PER-026 for Pantex or OCAS-PER-028 for 
Pinellas, as appropriate, and any other changes affecting the dose reconstruction methodology.

The Hearing Representative/CE should code the case as “F7” (FAB Remand) in ECMS B/E (as 
appropriate) with an “OTH” (No DO Error - Other) reason code.  The status effective date will be 
the date of the FAB remand. 

If the case does not meet the parameters for a new dose reconstruction, no action is necessary and 
the Hearing Representative/CE enters the “NA” (No Action Necessary) status code and appropriate 
reason code into ECMS B as instructed in Action Item #8.

4. The following statement should be included in the Remand Order regarding the return of the case
to NIOSH for a new radiation dose reconstruction.

On October 31, 2007, NIOSH issued [OCAS-PER-026, “Pantex TBD Revision – 
ORAUT-TKBS-0013/OCAS-PER-028, “Pinellas TBD Revision”].  The changes outlined in 
[OCAS-PER-026/OCAS-PER-028] not only affect the underlying scientific methodology by which
the dose reconstruction was performed, but could potentially affect the outcome of a claim. 

The DEEOIC is obligated to ensure that the application of the dose reconstruction methodology is 
administered in a fair and consistent manner.  Given the revision to the underlying scientific 
assumptions by which the dose reconstruction was performed by NIOSH, and the release of 
[OCAS-PER-026/OCAS-PER-028], the prior dose reconstruction/Probability of Causation 
calculation on your claim is now invalid.  While the modification to the dose reconstruction 
methodology may not impact the outcome of the claim, it is necessary for the claim to undergo a 
new dose reconstruction by NIOSH.

5. In the exercise of the Director’s discretion over the reopening process, the Director is delegating 
limited authority to the District Director to sign Director’s Orders for reopening.  This delegated 
authority is limited to reopenings for those cases that are affected by OCAS-PER-026 for Pantex 
and OCAS-PER-028 for Pinellas. The Director is retaining sole signature authority for all other 
types of reopenings not otherwise delegated. If the District Director is unsure of whether the 
delegated authority to reopen applies, the case should be referred to the National Office.

6. For each case that has a final decision to deny based on a less than 50% POC, the CE must 
determine whether the claim is potentially affected by the PER released for Pantex or Pinellas.  If 
the case meets either of the bulleted criteria listed in Action Item #1, the responsible District 
Director issues a Director’s Order vacating the final decision and reopening the claim.  The 
Director’s Order states that the case is being reopened as a result of the change in scientific 
methodology by which the dose reconstruction is performed by NIOSH, and that a new dose 
reconstruction is necessary based on guidance provided in OCAS-PER-026 for Pantex or 
OCAS-PER-028 for Pinellas.  

The District Director enters the status code “MN” (NO Initiates Review for Reopening) into ECMS 
B with a status effective date as the effective date of this bulletin.  If the District Director is also 



reopening Part E, the “MN” code is also input in ECMS E. 

For all reopenings per this bulletin, upon completing the Director’s Order to reopen the claim, the 
District Director enters status code “MD” (Claim Reopened – File Returned to DO) into ECMS B 
to reflect that the case has been reopened and is in the district office’s jurisdiction. (The “MZ” status
code is not necessary.) The status effective date of the “MD” code is the date of the Director’s 
Order.  If the Director’s Order reopens the Part E claim, the “MD” code is also input in ECMS E. 

Please note that while the “MD” code is generally input by National Office staff, entry of this code 
has been delegated to the District Director, just as the authority to grant reopenings has been in this 
specific circumstance.

Once the case has been reopened, the district office should proceed with a referral to NIOSH for a 
new dose reconstruction as instructed in Action Item #2.

If the case does not meet the parameters for a new dose reconstruction, no action is necessary and 
the CE enters the “NA” (No Action Necessary) status code and appropriate reason code into ECMS 
B as instructed in Action Item #8. 

7. It is possible that during the course of the review of these cases, NIOSH may supply the National 
Office with individual Program Evaluation Reports (PER) or Individual Case Evaluations (ICE) for 
cases (or a PER that represents a population of cases) potentially affected by this PER.  The 
individual PER or ICE will serve as documentation that the case file has been reviewed by NIOSH 
and that NIOSH has determined that: 

·        the change outlined in the PER affects the outcome of the claim and a return to NIOSH for a 
new dose reconstruction is necessary, or 

·        there are multiple changes that affect the dose reconstruction and a return to NIOSH for a new
dose reconstruction is necessary, or 

·        the change outlined in the PER does not affect the dose reconstruction, nor do any other 
changes affect the dose reconstruction and a return to NIOSH is not necessary.  

If NIOSH provides DEEOIC with an individual case PER or ICE, the CE enters the code “LNR” 
(Letter/Response Received from NIOSH) and “828” reason code from the reason code drop down 
menu into ECMS B.  The claim status date of the code is the date the response is received in the 
appropriate office, which is the date of the date stamp.  If the “NI” status code had previously been 
entered in ECMS E, the CE also enters codes “LNR” and “828” into ECMS E.

If the individual case PER or ICE indicates that the case should “Return to NIOSH” for a new dose 
reconstruction, the District Director issues a Director’s Order (if appropriate) reopening the case.
 Upon reopening, the district office should refer the case to NIOSH for a new dose reconstruction as
instructed in this bulletin.

If the individual case PER or ICE indicates that the case was “Evaluated with No Change” but does 
not include a dispositive statement, the District Director issues a Director’s Order referring the case 
to NIOSH for a new dose reconstruction. In order to be dispositive, NIOSH must indicate that they 
have evaluated the case against this PER and any other changes, and determined that a new dose 
reconstruction is not necessary. If the individual case PER or ICE is dispositive, then no action is 
necessary and the CE enters the “NA” status code and appropriate reason code into ECMS B as 
instructed in Action Item #8.  

Individual case PERs or ICEs received in the National Office, will be forwarded to the appropriate 
district office for inclusion in the case file.  

8. Each case on the DEEOIC generated list must be reviewed to determine if it qualifies for a return
to NIOSH for a new dose reconstruction.  If after review, the adjudicator determines that a case on 
the list does not require any action to be taken, the CE/FAB HR must write a brief memo to the file 
that explains the case was reviewed under this bulletin, no additional action is necessary, and why.



 A case classified as not requiring any action is a case that does not meet the criteria for a return to 
NIOSH, the case is already at NIOSH, or NIOSH has determined that a dose reconstruction is not 
necessary. 

The CE must then enter status code “NA” (No Action Necessary) into ECMS B and select the 
appropriate reason code from the reason code drop down list.  The “NA” coding is specifically tied 
to the review list generated by DEEOIC and the “NA” code is restricted to ECMS B only because 
the review list is derived from Part B data.  For cases that were reviewed under this bulletin and 
require no additional action, the reason code that must be selected is “28P” (Reviewed under 
Bulletin 08-28).  Even if the case is an E/B case, the NA-28P must be coded into ECMS B only.  
The status effective date of the “NA” code is the date of the memo to the file stating review is 
complete and the CE has determined there is no further action necessary. 

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-28P” code in addition to the closure code. The status effective date for the “NA” coding is the 
date of the memorandum to file. 

9. In carrying out the policy outlined in this Bulletin, personnel must understand that the 
comprehensive list not only provides the "to do" list of cases requiring attention, but it also serves 
as a means of tracking progress. As part of tracking progress, the list becomes the "pending" list and
it is the goal to successfully and accurately review cases and enter appropriate ECMS coding which 
will result in “the case being removed from the list” (in other words, will result in an indicator for 
reporting purposes showing that the initial review was completed and/or that subsequent action was 
taken).  ECMS coding is at the claim level and so the failure to input a code that will remove the 
case from the pending list on even one claim associated with a case, will result in the case still 
showing up as still pending review or action. In terms of ECMS coding, it is crucial to be thorough 
and precise. The most obvious example of this is the use of the “C2” (administrative closure) code.  
“C2” will not remove a case from the pending list; the "NA" code must be entered for each claim to 
which it applies after input of the “C2” code.  In terms of codes that will remove cases off the 
pending list, any “NI” code entered after the bulletin effective date will remove it and proper use of 
the “NA” code  will remove it from the pending list.  These are not the only codes that will remove 
cases from the pending list, but rather are provided as examples to show their importance. Any 
additional questions regarding proper ECMS coding must be directed to the Policy Branch.  

10. If a claimant requests a reopening of his/her claim as a result of OCAS-PER-026 or 
OCAS-PER-028, and the case is not one that is identified on the comprehensive list of cases 
distributed to the district offices, the case file must be evaluated to determine whether or not the 
claim warrants a reopening.  Simply identifying a PER is not considered new evidence and is not 
sufficient to warrant a reopening.  A reopening should be granted only if the evidence of file meets 
the parameters for reopening as outlined in Action Item #1.  

Upon receipt of the claimant’s request for reopening, the District Director enters status “MC” 
(Claimant Requests Reopening) in ECMS.  The status effective date is the postmark date, if 
available, or the date the request is received in the DO or FAB, whichever is earlier. Following the 
input of the “MC” status code, the District Director should issue a Director’s Order reopening the 
claim following the procedures as outlined in this Bulletin. 

For all claimant requests for reopening as a result of the PER for Pantex or Pinellas that do not meet
the criteria for reopening as outlined in this Bulletin, the District Director should prepare a 
memorandum to the Director of DEEOIC and forward the case file to National Office for review. 
The District Director enters status code “MC” (Claimant Requests Reopening) and “MI” (District 
Director Requests Reopening) in ECMS B/E as appropriate to indicate that the file is being 
forwarded to National Office for review under the reopening process. The status effective date for 
the “MI” code is the date of the District Director’s memo to the Director of DEEOIC. 

11. The operational plan goal for the lists of cases identified for review as part of a new SEC class, 



PEP, or PER is to complete the Part B recommended decision, receive a response from NIOSH, 
return to NIOSH, or determine that no action is necessary within 45 days of the date of this Bulletin
for at least 50% of the cases, and within 90 days for 95% of the cases.  All cases requiring action 
due to this Bulletin should be completed within 120 days. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual. 

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1 

Attachment 2 

Distribution List No. 1: All DEEOIC Employees

Distribution List No. 7: Resource Centers

08-29 OCAS-PER-031, Y-12 Program Evaluation Report.

EEOICPA BULLETIN NO.08-29                       

Issue Date: June 16, 2008

___________________________________________________________

Effective Date: June 16, 2008

___________________________________________________________

Expiration Date: June 16, 2009

___________________________________________________________

Subject: OCAS-PER-031, Y-12 Program Evaluation Report.

Background: The Technical Basis Document (TBD) for the Y-12 National Security Complex has 
been revised several times.  On December 18, 2007, NIOSH issued OCAS-PER-031, “Y-12 TBD 
Revisions.”  (Attachment 1).  

OCAS-PER-031 indicates that technical changes to the documents which govern Y-12 dose 
reconstructions were reviewed to determine if any previously completed dose reconstruction would 
result in an increased dose using the current methods.  As of January 12, 2006, all of the revisions to
the applicable documents had been effectuated.  Therefore, cases with dose reconstructions 
performed prior to January 12, 2006 are the claims at issue.  

The National Office has developed a list of Y-12 claims completed prior to January 12, 2006 with a 
Probability of Causation (PoC) below 50%.  Hence, the dose reconstruction methodology of each 
will be reviewed to determine if a new dose reconstruction is necessary.  OCAS-PER-031 indicates 
that NIOSH may provide a determination on each claim as to whether a new dose estimate is 
required.  If so, this will be in the form of a letter from NIOSH, as discussed in Action Item #8.  
Documentation for each claim not requiring a new dose reconstruction will provide the basis for 
that determination. 

This bulletin provides guidance on handling those cases that have been identified as potentially 
affected by the release of OCAS-PER-031, “Y-12 TBD Revisions.”  

A list of cases that are potentially affected by the release of the PER identified above has been 
generated. The comprehensive list of cases will be distributed to the appropriate district offices 
under separate cover.

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-28Attachments/EEOICPABulletin08-28Attachment2.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-28Attachments/EEOICPABulletin08-28Attachment1.htm


References: OCAS-PER-031, “Y-12 TBD Revisions” viewed at: 

http://www.cdc.gov/niosh/ocas/pdfs/pers/oc-per31-r0.pdf

Purpose: To provide procedures for processing claims that are potentially affected by the release of 
OCAS-PER-031 with regard to Y-12 claims.

Applicability: All staff.

Actions:

1.  For those cases on the comprehensive list that are currently in posture for a recommended 
decision, the CE must determine whether the previous dose reconstruction could be affected by the 
release of OCAS-PER-031.  To do so, the CE must first confirm that the employee is/was employed
at Y-12. If so, the CE must then determine whether the dose reconstruction was conducted prior to 
January 12, 2006 (as determined by the “Calculations Performed by” date found on the most recent 
NIOSH Report of Dose Reconstruction). For those cases with employment verified at Y-12 with a 
dose reconstruction conducted prior to January 12, 2006 which resulted in a less than 50% PoC, the 
CE is to return those cases to NIOSH for a new dose reconstruction. 

Any case with a dose reconstruction conducted after this date or where employment is not 
confirmed for Y-12 is not affected by the release of OCAS-PER-031. As such, no action is 
necessary. The CE enters the “NA” (No Action Necessary) status code and the appropriate reason 
code into ECMS B.

2.  When referring these cases to NIOSH for further analysis, a request to the National Office 
Health Physicist is not required.  Instead, the CE should complete an amended NIOSH Referral 
Summary Document (ANRSD) and forward the ANRSD to the Public Health Advisor (PHA) 
assigned to the district office at NIOSH.  The ANRSD should include the following statement in the
“DOL Information” section, “Rework request due to the release of OCAS-PER-031 and any other 
changes.”  The CE also: 

a.  Sends a letter to the claimant explaining that the case has been returned to NIOSH for a
new dose reconstruction as a result of a change in the dose reconstruction methodology as 
outlined in the OCAS-PER-031.  A sample letter to the claimant is included as 
Attachment 2. 

b.  Sends a copy of this letter to the PHA at NIOSH assigned to the DO along with the 
weekly DO submissions to NIOSH.  The date on the ANRSD and the letter to the claimant
must both be the same, since this will be the date used for the status code entry into 
ECMS.  The CE enters status code “NI” (Sent to NIOSH) in ECMS B and selects the 
“PEP” (Rework based on Program Evaluation Plan) reason code.  

The “NI” status code should only be entered in ECMS E after toxic exposure development
is complete and the CE cannot accept causation.  In that case, the CE creates a 
memorandum to the file stating that toxic exposure development is complete.  The CE 
then enters status code “NI-PEP” into ECMS E with the date of the memorandum as the 
status effective date. 

(Note: Since this is considered a new dose reconstruction, the CE should not change the existing 
NR/DR status code to NR/RW as typically done for rework cases. Furthermore, if a PoC value is 
already entered into ECMS, the CE should not delete the PoC.  The new PoC will simply be 
updated into both ECMS B and E once it is calculated.)

Upon receipt of the revised dose reconstruction report, the CE proceeds in the usual manner and 
prepares a recommended decision.  The CE enters status code “NR” (Received from NIOSH) into 
ECMS B and selects the “DR” (Dose Reconstruction Received-PoC) reason code. The status 
effective date is the date the dose reconstruction is date stamped into the district office.  If the CE 
had previously entered “NI” in ECMS E, the CE also enters codes “NR” and “DR” into ECMS E.  



If the case is an E/B case, the CE enters the Probability of Causation into ECMS B and ECMS E 
regardless of whether an “NI” status code had previously been entered.

3.  For cases currently pending a final decision at the FAB, the Hearing Representative/CE must 
determine whether the claim is potentially affected by the Y-12 PER.  If the recommended decision 
to deny is based on a less than 50% PoC, employment is verified at Y-12, and the dose 
reconstruction was conducted prior to January 12, 2006, the recommended decision should be 
remanded to the district office in the usual manner.  The Remand Order should direct the district 
office to refer the case back to NIOSH for a new dose reconstruction as a result OCAS-PER-031.

The Hearing Representative/CE enters status code “F7” (FAB Remand) in ECMS B/E (as 
appropriate) with an “OTH” (No D.O. Error – Other) reason code.  The status effective date will be 
the date of the FAB remand.

If the case does not meet the parameters for a new dose reconstruction, no action is necessary and 
the Hearing Representative/CE enters the “NA” (No Action Necessary) status code and appropriate 
reason code into ECMS B as instructed in Action Item #9. 

4.  The following statement should be included in the Remand Order regarding the return of the 
case to NIOSH for a new radiation dose reconstruction:

On December 18, 2007, NIOSH issued OCAS-PER-031, “Y-12 TBD Revisions – ORAUT 
TBKS-0014.”  The changes outlined in OCAS-PER-031 not only affect the underlying scientific 
methodology by which the dose reconstruction was performed, but could potentially affect the 
outcome of a claim. 

The DEEOIC is obligated to ensure that the application of the dose reconstruction methodology is 
administered in a fair and consistent manner.  Given the revision to the underlying scientific 
assumptions by which the dose reconstruction was performed by NIOSH, and the release of 
OCAS-PER-031, the prior dose reconstruction/Probability of Causation calculation on your claim is
now invalid.  While the modification to the dose reconstruction methodology may not impact the 
outcome of the claim, it is necessary for the claim to undergo a new dose reconstruction by NIOSH.

5.  In the exercise of the Director’s discretion over the reopening process, the Director is delegating 
limited authority to the District Directors to sign Director’s Orders for reopening.  This delegated 
authority is limited to reopenings for those cases that are potentially affected by the 
OCAS-PER-031 with regard to the Y-12 site. The Director is retaining sole signature authority for 
all other types of reopenings not otherwise delegated.  If the District Director is unsure of whether 
the delegated authority to reopen applies, the case should be referred to the National Office.

6.  For those cases that have a final decision to deny based on a less than 50% PoC, the CE must 
determine whether the case is potentially affected by the Y-12 PER.  If employment is verified at 
Y-12 and the dose reconstruction was performed prior to January 12, 2006, the responsible District 
Director issues a Director’s Order vacating the final decision and reopening the claim.  The 
Director’s Order should state that the case is being reopened as a result of the change in scientific 
methodology by which the dose reconstruction is performed by NIOSH, and that a new dose 
reconstruction is necessary based on guidance provided in OCAS-PER-031.  

Upon reopening the claim, the District Director enters status code “MN” (NO Initiates Review for 
Reopening) into ECMS B with a status effective date as the effective date of this bulletin.  If the 
District Director is also reopening Part E, the “MN” code is also input in ECMS E. 

For all reopenings per this bulletin, upon completing the Director’s Order to reopen the claim, the 
District Director enters status code “MD” (Claim Reopened – File Returned to DO) into ECMS B 
to reflect that the case has been reopened and is in the district office’s jurisdiction. (The “MZ” status
code is not necessary.) The status effective date of the “MD” code is the date of the Director’s 
Order.  If the Director’s Order reopens the Part E claim, the “MD” code is also input in ECMS E. 

Please note that while the “MD” code is generally input by National Office staff, entry of this code 



has been delegated to the District Director, just as the authority to grant reopenings has been in this 
specific circumstance.

Once the case has been reopened, the district office should proceed with a referral to NIOSH for a 
new dose reconstruction as instructed in Action Item #3.

If the case does not meet the parameters for a new dose reconstruction, no action is necessary and 
the CE enters the “NA” (No Action Necessary) status code and appropriate reason code into ECMS 
B as instructed in Action Item #9.

7. It is possible that during the course of the review of these cases, NIOSH may supply the National 
Office with individual Program Evaluation Reports (PER) or Individual Case Evaluations (ICE) for 
cases (or a PER that represents a population of cases) potentially affected by this PER.  The 
individual PER or ICE will serve as documentation that the case file has been reviewed by NIOSH 
and that NIOSH has determined that: 

·        the change outlined in the PER affects the outcome of the claim and a return to NIOSH for a 
new dose reconstruction is necessary, or 

·        there are multiple changes that affect the dose reconstruction and a return to NIOSH for a new
dose reconstruction is necessary, or 

·        the change outlined in the PER does not affect the dose reconstruction, nor do any other 
changes affect the dose reconstruction and a return to NIOSH is not necessary.  

If NIOSH provides DEEOIC with an individual case PER or ICE, the CE enters the code “LNR” 
(Letter/Response Received from NIOSH) and “829” reason code from the reason code drop down 
menu into ECMS B.  The claim status date of the code is the date the response is received in the 
appropriate office, which is the date of the date stamp. The “LNR” reason code is not input into 
ECMS E unless the “NI” (Sent to NIOSH) status code had previously been entered into ECMS E.  

If the individual case PER or ICE indicates that the case should “Return to NIOSH” for a new dose 
reconstruction, the District Director issues a Director’s Order (if appropriate) reopening the case. 
Upon reopening, the district office should refer the case to NIOSH for a new dose reconstruction as 
instructed in this bulletin.

If the individual case PER or ICE indicates that the case was “Evaluated with No Change” but does 
not include a dispositive statement, the District Director issues a Director’s Order referring the case 
to NIOSH for a new dose reconstruction. In order to be dispositive, NIOSH must indicate that they 
have evaluated the case against this PER and any other changes, and determined that a new dose 
reconstruction is not necessary. If the individual case PER or ICE is dispositive, then no action is 
necessary and the CE enters the “NA” status code and appropriate reason code into ECMS B as 
instructed in Action Item #9.  

Individual case PERs or ICEs received in the National Office, will be forwarded to the appropriate 
district office for inclusion in the case file.  

8. Each case on the DEEOIC generated list must be reviewed to determine if it qualifies for a return
to NIOSH for a new dose reconstruction. If after review, the adjudicator determines that a case on 
the list does not require any action to be taken, the CE/FAB HR must write a brief memo to the file 
that explains the case was reviewed under this bulletin, no additional action is necessary, and why. 
A case classified as not requiring any action is a case that does not meet the criteria for a return to 
NIOSH, the case is already at NIOSH, or NIOSH has determined that a dose reconstruction is not 
necessary. 

The CE must then code “NA” (No Action Necessary) and select the appropriate reason code from 
the reason code drop down list. The “NA” coding is specifically tied to the review list generated by 
DEEOIC and the “NA” code is restricted to ECMS B only because the review list is derived from 
Part B data. For cases that were reviewed under this bulletin and require no additional action, the 



reason code that must be selected is “29P” (Reviewed under Bulletin 08-29).  Even if the case is 
an E/B case, the NA-29P must be coded into ECMS B only.  The status effective date of the “NA” 
code is the date of the memo to the file stating review is complete and the CE has determined there 
is no further action necessary. 

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-29P” code in addition to the closure code. The status effective date for the “NA” coding is the 
date of the memorandum to file. 

9. If a claimant requests a reopening of his/her claim as a result of OCAS-PER-031 and the case is 
not one that is identified on the comprehensive list of cases distributed to the district offices, the 
case file must be evaluated to determine whether or not the claim warrants a reopening.  Simply 
identifying a PER is not considered new evidence and is not sufficient to warrant a reopening.  A 
reopening should be granted only if the evidence of file meets the parameters for reopening as 
outlined in Action Item #2.  

Upon receipt of the claimant’s request for reopening, the District Office/FAB enters status code 
“MC” (Claimant Requests Reopening) in ECMS B.  If it is an EB case where the potential 
reopening affects Part E, the “MC” code must also be entered into ECMS E.  The status effective 
date is the postmark date, if available, or the date the request is received in the DO or FAB, 
whichever is earlier.  For cases with multiple claimants, this code is only entered in the claim status 
history for the claimant(s) who submitted the request.  (This is the only code related to Director’s 
Orders that works like this.  All other Director’s Order codes are coded for all the active claimants.)

Once a determination is made by the District Director to reopen the case, the District Director enters
the “MD” (Claim reopened, file returned to District Office) status code into ECMS B.  If it is an EB
case where the reopening request is applicable to Part E, the “MD” code must also be entered into 
ECMS E.  The status effective date of the “MD” code is the date of the Director’s Order.  These 
codes have typically been used in the National Office, however their use has been delegated to the 
District Director in certain circumstances, such as the review of cases under OCAS-PER-031. 

For all claimant requests for reopening that do not meet the parameters for reopening as outlined in 
this Bulletin, or where the District Director is unsure of whether the delegated authority applies, the 
case should be referred to the National Office.  When the case is referred to the National Office, the 
District Director enters the “MI” (District Director requests reopening) status code into ECMS B to 
indicate that the file is being forwarded to National Office for review under the reopening process. 
If it is an EB case where the potential reopening affects Part E, the “MI” code must also be entered 
into ECMS E.  A cover memo outlining the District Director’s concerns must be submitted.  The 
status effective date is the date of the District Director’s memo to the Director of DEEOIC. 

10.  In carrying out the policy outlined in this Bulletin, personnel must understand that the 
comprehensive list not only provides the "to do" list of cases requiring attention, but it also serves 
as a means of tracking progress. As part of tracking progress, the list becomes the "pending" list and
it is the goal to successfully and accurately review cases and enter appropriate ECMS coding which 
will result in “the case being removed from the list” (in other words, will result in an indicator for 
reporting purposes showing that the initial review was completed and/or that subsequent action was 
taken).  ECMS coding is at the claim level and so the failure to input a code that will remove the 
case from the pending list on even one claim associated with a case, will result in the case still 
showing up as still pending review or action. In terms of ECMS coding, it is crucial to be thorough 
and precise. The most obvious example of this is the use of the “C2” (administrative closure) code.  
“C2” will not remove a case from the pending list; the "NA" code must be entered for each claim to 
which it applies after input of the “C2” code.  In terms of codes that will remove cases off the 
pending list, any “NI” code entered after the bulletin effective date will remove it and proper use of 
the “NA” code  will remove it from the pending list.  These are not the only codes that will remove 
cases from the pending list, but rather are provided as examples to show their importance. Any 
additional questions regarding proper ECMS coding must be directed to the Policy Branch.  



11.  The operational plan goal for the list of cases identified for review as part of a new SEC class, 
PEP, or PER is to complete the Part B recommended decision, an individual case evaluation is 
received from NIOSH, return to NIOSH, or determine that no action is necessary within 45 days of 
the date of this Bulletin for at least 50% of the cases, and within 90 days for 95% of the cases.  All 
cases requiring action due to this Bulletin should be completed within 120 days.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual. 

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation
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08-30 OCAS-PER-012, Super S Program Evaluation Report.

EEOICPA BULLETIN NO.08-30                       

Issue Date: June 16, 2008

___________________________________________________________

Effective Date: June 16, 2008

___________________________________________________________

Expiration Date: June 16, 2009

___________________________________________________________

Subject:  OCAS-PER-012, Super S Program Evaluation Report.

Background: On March 29, 2007, the National Institute for Occupational Safety and Health 
(NIOSH) released OCAS-PEP-012 Rev-00, entitled “Program Evaluation Plan (PEP): Evaluation of
Highly Insoluble Plutonium Compounds.” NIOSH’s OCAS-PEP-012 stated that “due to the 
increased doses assigned to workers exposed to Type Super S plutonium, previously completed 
claims that were assigned plutonium doses at sites where this material is potentially available for 
exposure need to be reexamined to determine the impact (if any) on the dose assessment.” The PEP 
outlined NIOSH’s plan for evaluating claims with the potential for exposure to highly insoluble 
forms of plutonium (Type Super S) at several facilities.

In response to NIOSH’s PEP, the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) issued EEOICPA Bulletin No. 07-19, Processing Cases Affected by the 
National Institute for Occupational Safety and Health’s (NIOSH) “Program Evaluation Plan 
(PEP): Evaluation of Highly Insoluble Plutonium Compounds.”  EEOICPA Bulletin 07-19, issued 
on May 16, 2007, provided guidance on handling those cases affected by NIOSH’s PEP that are in 
the adjudication process and have no final decision.  

On August 7, 2007, NIOSH released OCAS-PER-012, “Evaluation of Highly Insoluble Plutonium 
Compounds.”  The Program Evaluation Report (PER) provides NIOSH’s findings on the effect of 
type Super S plutonium on certain cases with a dose reconstruction. 

Following the release of NIOSH’s PER, the DEEOIC issued EEOICPA Bulletin No. 07-27, 
Supplemental Guidance on Processing Cases Affected by OCAS-PER-012, entitled “Evaluation of 
Highly Insoluble Plutonium Compounds.” EEOICPA Bulletin No. 07-27, issued on August 7, 2007, 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-29Attachments/EEOICPABulletin08-29Attachment2.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-29Attachments/EEOICPABulletin08-29Attachment1.htm


delegated reopening authority to the District Directors to reopen those cases specifically identified 
by NIOSH as needing reevaluation. Guidance was also provided on a subset of cases that were not 
specifically identified by NIOSH as needing reevaluation but for which DEEOIC determined may 
be affected by the PER. In this instance, instructions were given to send a letter to NIOSH inquiring
about whether OCAS-PER-012, and any other changes NIOSH made, may affect the dose 
reconstruction. While the DEEOIC has received responses from NIOSH requesting the return of 
certain cases for a new dose reconstruction, there are many more for which NIOSH has not 
provided a dispositive statement or response concerning changes to the dose reconstruction. 

This bulletin is necessary to provide guidance to claims staff on the appropriate handling of the 
subset of cases in EEOICPA Bulletin No. 07-27 for which NIOSH has not provided appropriate 
guidance on the effect of OCAS-PER-012 on an existing dose reconstruction. 

References: NIOSH document, OCAS-PEP-012 Rev-00, “Program Evaluation Plan: Evaluation of 
Highly Insoluble Plutonium Compounds,” approved on March 29, 2007, viewed at 
http://www.cdc.gov/niosh/ocas/pdfs/peps/oc-pep12-r0.pdf; OCAS-PER-012, “Evaluation of Highly 
Insoluble Plutonium Compounds.” 

Purpose: To provide procedures for processing claims with a final decision to deny that may be 
affected by NIOSH’s OCAS-PER-012.

Applicability: All staff.

Actions: 

1. For the cases identified on the subset list of cases identified in EEOICPA Bulletin No. 07-27, 
regardless of whether or not a letter was sent to NIOSH inquiring on the applicability of 
OCAS-PER-012 and any other changes, NIOSH may supply National Office with individual 
Program Evaluation Reports (PER) or Individual Case Evaluations (ICE).  The individual PER or 
ICE will serve as documentation that the case file has been reviewed by NIOSH and that NIOSH 
has determined that: 

·        the change outlined in the PER affects the outcome of the claim and a return to NIOSH for a 
new dose reconstruction is necessary, or 

·        there are multiple changes that affect the dose reconstruction and a return to NIOSH for a new
dose reconstruction is necessary, or 

·        the change outlined in the PER does not affect the dose reconstruction, nor do any other 
changes affect the dose reconstruction and a return to NIOSH is not necessary.  

If NIOSH provides DEEOIC with an individual case PER or ICE, the CE enters the code “LNR” 
(Letter/Response Received from NIOSH) and “830” reason code from the reason code drop down 
menu into ECMS B.  The claim status date of the code is the date the response is received in the 
appropriate office, which is the date of the date stamp. No “LNR” status code is input in ECMS E 
unless the “NI” (Sent to NIOSH) status code had previously been entered. Therefore, if the “NI” 
status code had previously been entered in ECMS E, the CE also enters codes “LNR” and “830” 
into ECMS E.

If the individual case PER or ICE indicates that the case should “Return to NIOSH” for a new dose 
reconstruction, the District Director issues a Director’s Order (if appropriate) reopening the case 
and refers the case to NIOSH as outlined in this bulletin. 

If the individual case PER or ICE indicates that the case was “Evaluated with No Change,” but does
not include a dispositive statement, the District Director issues a Director’s Order reopening the 
case for a referral to NIOSH for a new dose reconstruction. In order to be dispositive, NIOSH must 
indicate that they have evaluated the case against this PER and any other changes, and determined 
that a new dose reconstruction is not necessary. 

 

http://www.cdc.gov/niosh/ocas/pdfs/peps/oc-pep12-r0.pdf


If the individual case PER or ICE is dispositive, then no action is necessary and the CE enters the 
“NA” (No Action Necessary) status code an appropriate reason code into ECMS B as instructed in 
Action Item #5.  

Individual case PERs or ICEs received in the National Office, will be forwarded to the appropriate 
district office for inclusion in the case file. 

2. In the exercise of the Director’s discretion over the reopening process, the Director is delegating 
limited authority to the District Director to sign Director’s Orders for reopening.  This delegated 
authority is limited to reopenings for those cases that are affected by the PER established for 
exposure to highly insoluble forms of plutonium.  The Director is retaining sole signature authority 
for all other types of reopenings not otherwise delegated. If the District Director is unsure of 
whether the delegated authority to reopen applies, the case should be referred to the National 
Office.

3. For each case on the subset list of cases from EEOICPA Bulletin 07-27, regardless of whether or 
not a letter was sent to NIOSH inquiring on the applicability of OCAS-PER-012 on the dose 
reconstruction, the CE must determine whether a new dose reconstruction is needed.  For those 
cases where: 

 NIOSH requests a “Return to NIOSH,” or 

 NIOSH response is not dispositive (as discussed above), or 

 No response from NIOSH is received but employment is identified at one of the sites listed 
in NIOSH’s OCAS-PER-012 (Attachment 1), in which a dose reconstruction was 
performed prior to February 6, 2007 (as determined by the “Calculations Performed by” date
found on the most recent NIOSH Report of Dose Reconstruction under the Energy 
Employees Occupational Illness Compensation Program Act)and resulted in a less than 50%
POC, 

the responsible District Director issues a Director’s Order vacating the final decision and reopening 
the claim. The Director’s Order states that the case is being reopened as a result of the change in 
scientific methodology by which the dose reconstruction is performed by NIOSH, and that a new 
dose reconstruction is necessary based on guidance provided in OCAS-PER-012.  

The District Director enters the status code “MN” (NO Initiates Review for Reopening) into ECMS 
B with a status 



effective date as the effective date of this bulletin.  If the District Director is also reopening Part E, 
the “MN” code is also input in ECMS E. 

For all reopenings per this bulletin, upon completing the Director’s Order to reopen the claim, the 
District Director enters status code “MD” (Claim Reopened – File Returned to DO) into ECMS B 
to reflect that the case has been reopened and is in the district office’s jurisdiction. (The “MZ” status
code is not necessary.) The status effective date of the “MD” code is the date of the Director’s 
Order.  If the Director’s Order reopens the Part E claim, the “MD” code is also input in ECMS E. 

Please note that while the “MD” code is generally input by National Office staff, entry of this code 
has been delegated to the District Director, just as the authority to grant reopenings has been in this 
specific circumstance.

If the case does not meet the parameters for a new dose reconstruction (as described in the bulleted 
items above), no action is necessary and the CE enters the “NA” (No Action Necessary) status code 
and appropriate reason code into ECMS B as instructed in Action Item #5. 

4. Once the claim has been reopened, the responsible CE is to refer the case to NIOSH for a new 
dose reconstruction.  For cases affected by this bulletin, a request to the National Office Health 
Physicist is not required.  Instead, the Claims Examiner (CE) should complete an amended NIOSH 
Referral Summary Document (ANRSD) and forward the ANRSD to the Public Health Advisor 
(PHA) assigned to the district office at NIOSH.  The ANRSD should include the following 
statement in the “DOL Information” section, “Rework request due to OCAS-PER-012 and any 
other changes.”  The CE should also:

a.  Send a letter to the claimant explaining that the case has been returned to NIOSH for a rework of
the dose reconstruction as a result of a change in the dose reconstruction methodology as outlined in
the OCAS-PER-012.  A sample letter to the claimant is included as Attachment 2. 

b.  Send a copy of this letter to the PHA at NIOSH assigned to the DO along with the weekly DO 
submissions to NIOSH.  The dates on the ANRSD and the letter to the claimant must both be the 
same, 

c.  since this will be the date used for the status code entry into ECMS.  The CE enters status code 
“NI” (Sent to NIOSH) into ECMS B and selects the “PEP” (Rework based on Program Evaluation 
Plan) reason code. 

The “NI” status code should only be entered in ECMS E after toxic exposure development is 
complete and the CE cannot accept causation.  In that case the CE creates a memorandum to file 
stating that toxic exposure development is complete. The CE then enters status code “NI-PEP” into 
ECMS E with the date of the memorandum as the status effective date.    

(Since this is considered a new dose reconstruction, the CE should not change the existing NR/DR 
status code to NR/RW as typically done for rework cases. Furthermore, if a POC value is already 
entered into ECMS, the CE should not delete the POC.  The new POC will be updated once it is 
calculated.)

Upon receipt of the revised dose reconstruction report, the CE proceeds in the usual manner and 
prepares a recommended decision.  The CE enters status code “NR” (Received from NIOSH) into 
ECMS B and selects the “DR” (Dose Reconstruction Received-POC) reason code. The status 
effective date is the date the dose reconstruction is date stamped into the district office. If the CE 
had previously entered “NI” in ECMS E, the CE also enters codes “NR” and “DR” into ECMS E. If
the case is an E/B case, the CE enters the Probability of Causation into ECMS B and ECMS E 
regardless of whether an “NI” status code had previously been entered.

5. Each case on the subset list of cases from EEOICPA Bulletin 07-27 must be reviewed to 
determine if it meets the criteria to return to NIOSH for a new dose reconstruction. If after review, 
the adjudicator determines that a case on the list does not require any action to be taken, the 
CE/FAB HR must write a brief memo to the file that explains the case was reviewed under this 



bulletin, no additional action is necessary, and why. A case classified as not requiring any action is a
case that does not meet the criteria for a return to NIOSH, the case is already at NIOSH, or NIOSH 
has determined that a dose reconstruction is not necessary. 

The CE must then code “NA” (No Action Necessary) and select the appropriate reason code from 
the reason code drop down list. The “NA” coding is specifically tied to the review list generated by 
DEEOIC and the “NA” code is restricted to ECMS B only because the review list is derived from 
Part B data. For cases that were reviewed under this bulletin and require no additional action, the 
reason code that must be selected is “30P” (Reviewed under Bulletin 08-30).  Even if the case is 
an E/B case, the NA-30P must be coded into ECMS B only.  The status effective date of the “NA” 
code is the date of the memo to the file stating review is complete and the CE has determined there 
is no further action necessary. 

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-30P” code in addition to the closure code. The status effective date for the “NA” coding is the 
date of the memorandum to file. 

6. For data integrity, EEOICPA Bulletin 08-02 supplemented EEOICPA Bulletin No. 07-27 by 
providing instructions on coding “LNS” (Letter Sent to NIOSH) and “LNR” (Letter/Response 
Received from NIOSH) in ECMS. If a letter was previously sent to NIOSH inquiring as to the 
applicability of OCAS-PER-012 and any other changes on the dose reconstruction, and the “LNS” 
status code was not coded into ECMS B, the CE enters the “LNS” status code in ECMS B. The 
status effective date is the date of the letter to NIOSH. If the “NI” status code had previously been 
entered in ECMS E, the CE also enters code “LNS” into ECMS E with the status effective date as 
the date of the letter to NIOSH. Similarly, as discussed above in Action Item #1, if a response was 
received from NIOSH, and the “LNR” code was not coded in ECMS, the CE is to enter the 
“LNR-830” status code into ECMS B. A review of the file will be necessary to determine whether a 
letter was sent to NIOSH inquiring on the applicability of OCAS-PER-012 and/or whether an 
individual case PER or ICE has been received from NIOSH.

7. For all cases with no final decision issued, the CE should take the appropriate action to refer the 
case back to NIOSH for a new dose reconstruction. This guidance is provided in EEOICPA Bulletin
No. 07-19. 

8. When reviewing cases under this Bulletin, CEs must keep in mind other changes that might affect
the case and take the action that is appropriate under the circumstances.  



For example, if a case should be reopened and accepted under a new Special Exposure Cohort class,
the CE should take the action that will result in the most expedient positive outcome. 

9. In carrying out the policy outlined in this Bulletin, personnel must understand that the 
comprehensive list not only provides the "to do" list of cases requiring attention, but it also serves 
as a means of tracking progress. As part of tracking progress, the list becomes the "pending" list and
it is the goal to successfully and accurately review cases and enter appropriate ECMS coding which 
will result in “the case being removed from the list” (in other words, will result in an indicator for 
reporting purposes showing that the initial review was completed and/or that subsequent action was 
taken).  ECMS coding is at the claim level and so the failure to input a code that will remove the 
case from the pending list on even one claim associated with a case, will result in the case still 
showing up as still pending review or action. In terms of ECMS coding, it is crucial to be thorough 
and precise. The most obvious example of this is the use of the “C2” (administrative closure) code.  
“C2” will not remove a case from the pending list; the "NA" code must be entered for each claim to 
which it applies after input of the “C2” code.  In terms of codes that will remove cases off the 
pending list, any “NI” code entered after the bulletin effective date will remove it and proper use of 
the “NA” code  will remove it from the pending list.  These are not the only codes that will remove 
cases from the pending list, but rather are provided as examples to show their importance. Any 
additional questions regarding proper ECMS coding must be directed to the Policy Branch.  

10. The operational plan goal for the lists of cases identified for review as part of a new SEC class, 
PEP, or PER is to complete the Part B recommended decision, return to NIOSH, or determine that 
no action is necessary within 45 days of the date of this Bulletin for at least 50% of the cases, and 
within 90 days for 95% of the cases.  All cases requiring action due to this Bulletin should be 
completed within 120 days.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual. 

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation 

Attachment 1 

Attachment 2 

Distribution List No. 1: All DEEOIC Employees

Distribution List No. 7: Resource Centers

08-31 OCAS-PER-014, Program Evaluation Report for Construction Trade Workers. Note: 
This bulletin replaces Bulletin No. 08-10

EEOICPA BULLETIN NO.08-31                       

Issue Date: June 16, 2008

___________________________________________________________

Effective Date: June 16, 2008

___________________________________________________________

Expiration Date: June 16, 2009

___________________________________________________________

Note: This bulletin replaces EEOICPA Bulletin No. 08-10, NIOSH’s Program Evaluation Plan
for Construction Trade Workers (CTW). This bulletin follows the release of NIOSH’s 
Program Evaluation Report which provides further clarification on assessing cases for CTWs 
with inadequate internal or external monitoring.

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-30Attachments/EEOICPABulletin08-30Attachment2.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-30Attachments/EEOICPABulletin08-30Attachment1.htm


Subject: OCAS-PER-014, Program Evaluation Report for Construction Trade Workers. 

Background: In 2004, the National Institute for Occupational Safety and Health (NIOSH) found 
that some Construction Trade Workers (CTWs) were “unmonitored during the early years of the 
complex” and that these workers “may have been exposed to external radiation and/or internal 
contamination above ambient and environmental levels without adequate monitoring.”  As such, on 
August 31, 2006, NIOSH issued ORAUT-OTIB-0052 to provide guidance on assessing CTWs with 
inadequate internal or external monitoring.  On March 29, 2007, NIOSH released OCAS-PEP-014, 
entitled “Evaluation of the Impact of OTIB-0052, Construction Trade Workers.”  The Program 
Evaluation Plan (PEP) outlined NIOSH’s plan for identifying and evaluating claims for CTWs with 
inadequate internal/external monitoring. 

On November 27, 2007, the Division of Energy Employees Occupational Illness Compensation 
(DEEOIC) released EEOICPA Bulletin No. 08-10, NIOSH’s Program Evaluation Plan for 
Construction Trade Workers. EEOICPA Bulletin 08-10 provided guidance on handling those cases 
that are potentially affected by NIOSH’s PEP that are in the adjudication process and have no final 
decision. The guidance provided in the Bulletin outlined the process that Claims Examiners (CE) 
should undertake to identify whether a case involving a CTW should be returned to NIOSH for a 
new dose reconstruction.  

On November 28, 2007, NIOSH released OCAS-PER-014, entitled “Construction Trade Workers.” 
The Program Evaluation Report (PER) provides the results of the NIOSH’s evaluation and further 
defines the parameters used for identifying potentially affected cases. A copy of OCAS-PER-014 is 
included as Attachment 1. 

A list of cases that are potentially affected by the release of the PER identified above has been 
generated. The list of cases will be distributed to the appropriate district offices under separate 
cover.

References: OCAS-PEP-014, “Evaluation of the Impact of OTIB-0052, Construction Trade 
Workers,” viewed at: http://www.cdc.gov/niosh/ocas/pdfs/peps/oc-pep14-r0.pdf; OCAS-PER-014, 
“Construction Trade Workers,” viewed at: 
http://198.246.98.21/niosh/ocas/pdfs/pers/oc-per14-r0.pdf.

Purpose: To provide procedures for processing claims that are potentially affected by the release of 
OCAS-PER-014 for Construction Trade Workers.

Applicability: All staff.

Actions:

1. For each case identified on the list of cases, the CE must determine whether the dose 
reconstruction is affected by the release of OCAS-PER-014.  To do so, the CE must first confirm 
that the employee is/was employed at one of the following facilities:

Hanford Portsmouth Gaseous Diffusion Plant

Pacific Northwest National 
Laboratory

Savannah River Site

Kansas City Plant Weldon Springs Plant

Los Alamos National Laboratory Oak Ridge National Laboratory (X-10)

Pantex Plant Y-12 Plant

If employment at one of the facilities listed above is not found, no further action is necessary. The 
CE codes ECMS as instructed in Action Item #12. 

http://198.246.98.21/niosh/ocas/pdfs/pers/oc-per14-r0.pdf
http://www.cdc.gov/niosh/ocas/pdfs/peps/oc-pep14-r0.pdf


If the employee is/was employed at one of the facilities listed above, the CE must then determine 
whether the employee is/was a subcontractor and a construction trade worker.

2. To assist the CE in determining whether an employee is/was a construction trade worker, the 
following lists of trades may be utilized as examples of job titles that are recognized in the 
construction field:

 list of trades as identified in Attachment A of the OCAS-PER-014 (found in  Attachment 1),
or 

 list of trades identified under the Labor Categories found under “Construction” in the Site 
Exposure Matrix (SEM). 

In utilizing SEM, the CE should select “Construction (all sites)” from the “Site” drop down menu 
and press “select.”  This will bring up a screen that allows a search for specific information related 
to construction.  Under Searches Specific to the Selected Site, there is category called “Labor 
Category” which allows the CE to identify labor categories specific to the construction field.  A 
search can be conducted by “Labor Category Information” and/or “Labor Category Alias.”  Both 
options should be utilized to assist in establishing construction trade work. 

The lists of trades identified above are not all encompassing.  As such, it is not necessary that the 
employee’s position directly matches that of one of the titles listed in Attachment A of the 
OCAS-PER-014 or the SEM, merely that the description of the employees’ position is one that can 
reasonably be considered a construction worker.  

If it is established that the employee worked in the construction trade field, the CE will then need to
determine whether the employee was a subcontractor.  The Department of Energy’s (DOE) List of 
Covered Facilities identifies prime operating contractors of DOE facilities. However, employment 
for a prime contractor does not qualify the claim for re-evaluation under OCAS-PER-014.  
Therefore, if the employer is not listed on DOE’s List of Covered Facilities found on the DOE 
website, then it will be assumed that the employee was a subcontractor, and the CE should proceed 
to the next step to determine whether external co-worker dose was assigned and/or 
ORAUT-OTIB-0052 was/was not used in the dose reconstruction. 

If it is determined that the employee did not perform duties in construction, or the employer is 
identified as a prime contractor, no further action is necessary. The CE codes ECMS as instructed in
Action Item #12.

3. Once it is established that the employee is/was employed at one of the facilities identified in this 
bulletin and the employee is/was a subcontractor and CTW, the CE must determine whether the 
dose reconstruction was conducted prior to August 31, 2006 (as determined by the “Calculations 
Performed by” date found on the most recent NIOSH Report of Dose Reconstruction under the 
EEOICPA on file). Since ORAUT-OTIB-0052 was implemented on August 31, 2006, any case with 
a dose reconstruction conducted after this date, will not need further action. The CE codes ECMS as
instructed in Action Item #12.

However, if the dose reconstruction was conducted prior to August 31, 2006, the CE must then 
determine whether external co-worker dose was assigned in the dose reconstruction. 

4. To determine whether external co-worker dose was assigned to the dose reconstruction, the CE 
must carefully review the most recent NIOSH Report of Dose Reconstruction under the EEOICPA 
on file. To do this, look at the external dose section of the dose reconstruction report for the term 
“co-worker dose.” If there is no indication that external co-worker dose was assigned, then there is 
no OTIB-0052 adjustment to be made and the claim is not affected by the release of 
OCAS-PER-014. Therefore, no further action is necessary and the CE codes ECMS as instructed 
under Action Item #12.

If external co-worker dose was used in the dose reconstruction, the CE must further verify whether 



ORAUT-OTIB-0052 was utilized by NIOSH in the dose reconstruction. The use of 
ORAUT-OTIB-0052 is important to note because it signifies that NIOSH performed the dose 
reconstruction in accordance with the changes described as part of OCAS-PER-014.  To determine 
whether ORAUT-OTIB-0052 was utilized in the dose reconstruction, the CE must review the 
“References” section of the most recent NIOSH Report of Dose Reconstruction under the 
EEOICPA on file.  If document ORAUT-OTIB-0052 is listed as a reference in the dose 
reconstruction report, OCAS-PER-014 does not affect the dose reconstruction and no further action 
is required. The CE codes ECMS as instructed under Action #12.

If NIOSH did not use ORAUT-OTIB-0052 in the dose reconstruction, then the CE proceeds with 
the instructions for handling the claim as outlined in this bulletin.

5. For those cases on the list that are currently in posture for a recommended decision to deny based
on a less than 50% POC, where:

·        employment is verified at one of the facilities found in Action #2, and 

·        it is determined that the employee is/was a subcontractor and a CTW, and 

·        the dose reconstruction was conducted prior to August 31, 2006, and 

·        External co-worker dose was assigned but NIOSH did not use ORAUT-OTIB-0052 in the 
dose reconstruction 

the CE is to return the case to NIOSH for a new dose reconstruction. 

6. When referring these cases to NIOSH for a new dose reconstruction, a request to the National 
Office Health Physicist is not required.  Instead, the CE should complete an amended NIOSH 
Referral Summary Document (ANRSD) and forward the ANRSD to the Public Health Advisor 
(PHA) assigned to the district office at NIOSH.  The ANRSD should include the following 
statement in the “DOL Information” section, “Rework request due to the release of OCAS-PER-014
and any other changes.”  The CE should also:

a.  Send a letter to the claimant explaining that the case has been returned to NIOSH for a new dose 
reconstruction as a result of a change in the dose reconstruction methodology as outlined in the 
OCAS-PER-014.  A sample letter to the claimant is included as Attachment 2. 

b.  Send a copy of this letter to the PHA at NIOSH assigned to the DO along with the weekly DO 
submissions to NIOSH.  The date on the ANRSD and the letter to the claimant must both be the 
same, since this will be the date used for the status code entry into ECMS.  The CE enters status 
code “NI” (Sent to NIOSH) into ECMS B and selects the “PEP” (Rework based on Program 
Evaluation Plan) reason code. 

The “NI” status code should only be entered in ECMS E after toxic exposure development is 
complete and the CE cannot accept causation.  In that case the CE creates a memorandum to file 
stating that toxic exposure development is complete. The CE then enters status code “NI-PEP” into 
ECMS E with the date of the memorandum as the status effective date.    

(Note: Since this is considered a new dose reconstruction, the CE should not change the existing 
NR/DR status code to NR/RW as typically done for rework cases. Furthermore, if a POC value is 
already entered into ECMS, the CE should not delete the POC.  The new POC will simply be 
updated once it is calculated.)

Upon receipt of the revised dose reconstruction report, the CE proceeds in the usual manner and 
prepares a recommended decision.  The CE enters status code “NR” (Received from NIOSH) into 
ECMS B and selects the “DR” (Dose Reconstruction Received-POC) reason code. The status 
effective date is the date the dose reconstruction is date stamped into the district office. If the CE 
had previously entered “NI” in ECMS E, the CE also enters codes “NR” and “DR” into ECMS E. If
the case is an E/B case, the CE enters the Probability of Causation into ECMS B and ECMS E 
regardless of whether an “NI” status code had previously been entered.



7. For cases currently pending a final decision at the FAB, the Hearing Representative/CE must 
determine whether the claim is potentially affected by the CTW PER.  If the recommended decision
to deny is based on a less than 50% POC, the Hearing Representative/CE should follow Action 
Items 1-4 to determine whether a new dose reconstruction is necessary.   

If ORAUT-OTIB-0052 was utilized in the dose reconstruction, the Representative/CE codes ECMS 
as instructed in Action #12 and proceeds with a final decision. 

However, if document ORAUT-OTIB-0052 was not utilized by NIOSH, the recommended decision
should be remanded to the district office in the usual manner.  The Remand Order directs the district
office to refer the case back to NIOSH for a new dose reconstruction as a result OCAS-PER-014.

The Hearing Representative/CE codes the case as “F7” (FAB Remand) in ECMS B/E as appropriate
with an “OTH” (No DO Error- Other) reason code.  The status effective date will be the date of the 
FAB remand. 

If the case does not meet the parameters for a new dose reconstruction, no action is necessary and 
the Hearing Representative/CE enters the “NA” (No Action Necessary) status code and appropriate 
reason code into ECMS B as instructed in Action Item #12.

8. The following statement should be included in the Remand Order regarding the return of the case
to NIOSH for a new radiation dose reconstruction.

On November 28, 2007, NIOSH issued OCAS-PER-014, “Construction Trade Workers.”  The 
changes outlined in OCAS-PER-014 not only affect the underlying scientific methodology by 
which the dose reconstruction was performed, but could potentially affect the outcome of a claim. 

The DEEOIC is obligated to ensure that the application of the dose reconstruction methodology is 
administered in a fair and consistent manner.  Given the revision to the underlying scientific 
assumptions by which the dose reconstruction was performed by NIOSH, and the release of 
OCAS-PEP-014, the prior dose reconstruction/Probability of Causation calculation on your claim is
now invalid.  While the modification to the dose reconstruction methodology may not impact the 
outcome of the claim, it is necessary for the claim to undergo a new dose reconstruction by NIOSH.

9. In the exercise of the Director’s discretion over the reopening process, the Director is delegating 
limited authority to the District Directors to sign Director’s Orders for reopening.  This delegated 
authority is limited to reopenings for those cases that are affected by OCAS-PER-014 for CTWs. 
The Director is retaining sole signature authority for all other types of reopenings not otherwise 
delegated. If the District Director is unsure of whether the delegated authority to reopen applies, the
case should be referred to the National Office.

10. For those cases that have a final decision to deny based on a less than 50% POC, the CE must 
determine whether the claim is potentially affected by the CTW PER.  The CE must follow Action 
Items 1-4 to determine whether a new dose reconstruction is necessary. If ORAUT-OTIB-0052 was 
utilized in the dose reconstruction, no further action is necessary. The CE codes ECMS as instructed
in Action Item #12.

However, if ORAUT-OTIB-0052 was not utilized in the dose reconstruction, the responsible 
District Director issues a Director’s Order vacating the final decision and reopening the claim.  The 
Director’s Order states that the case is being reopened as a result of the change in scientific 
methodology by which the dose reconstruction is performed by NIOSH, and that a new dose 
reconstruction is necessary based on guidance provided in OCAS-PER-014.  

The District Director enters the status code “MN” (NO Initiates Review for Reopening) into ECMS 
B with a status effective date as the effective date of this bulletin.  If the District Director is also 
reopening Part E, the “MN” code is also input in ECMS E. 

For all reopenings per this bulletin, upon completing the Director’s Order to reopen the claim, the 
District Director enters status code “MD” (Claim Reopened – File Returned to DO) into ECMS B 



to reflect that the case has been reopened and is in the district office’s jurisdiction. (The “MZ” status
code is not necessary.) The status effective date of the “MD” code is the date of the Director’s 
Order.  If the Director’s Order reopens the Part E claim, the “MD” code is also input in ECMS E. 

Please note that while the “MD” code is generally input by National Office staff, entry of this code 
has been delegated to the District Director, just as the authority to grant reopenings has been in this 
specific circumstance.

Once the case has been reopened, the district office should proceed with a referral to NIOSH for a 
new dose reconstruction as instructed in Action Item #6.

If the case does not meet the parameters for a new dose reconstruction, no action is necessary and 
the CE enters the “NA” (No Action Necessary) status code and appropriate reason code into ECMS 
B as instructed in Action Item #12. 

11. It is possible that during the course of the review of these cases, NIOSH may supply the 
National Office with individual Program Evaluation Reports (PER) or Individual Case Evaluations 
(ICE) for cases (or a PER that represents a population of cases) potentially affected by this PER.  
The individual PER or ICE will serve as documentation that the case file has been reviewed by 
NIOSH and that NIOSH has determined that: 

·        the change outlined in the PER affects the outcome of the claim and a return to NIOSH for a 
new dose reconstruction is necessary, or 

·        there are multiple changes that affect the dose reconstruction and a return to NIOSH for a new
dose reconstruction is necessary, or 

·        the change outlined in the PER does not affect the dose reconstruction, nor do any other 
changes affect the dose reconstruction and a return to NIOSH is not necessary.  

If NIOSH provides DEEOIC with an individual case PER or ICE, the CE enters the code “LNR” 
(Letter/Response Received from NIOSH) and “831” reason code from the reason code drop down 
menu into ECMS B.  The claim status date of the code is the date the response is received in the 
appropriate office, which is the date of the date stamp. If the “NI” status code had previously been 
entered in ECMS E, the CE also enters codes “LNR” and “831” into ECMS E.

If the individual case PER or ICE indicates that the case should “Return to NIOSH” for a new dose 
reconstruction, the District Director issues a Director’s Order (if appropriate) reopening the case. 
Upon reopening, the district office refers the case to NIOSH for a new dose reconstruction as 
instructed in this bulletin.

If the individual case PER or ICE indicates that the case was “Evaluated with No Change” but does 
not include a dispositive statement, the District Director issues a Director’s Order referring the case 
to NIOSH for a new dose reconstruction. In order to be dispositive, NIOSH must indicate that they 
have evaluated the case against this PER and any other changes, and determined that a new dose 
reconstruction is not necessary. If the individual case PER or ICE is dispositive, then no action is 
necessary and the CE enters the “NA” status code and appropriate reason code into ECMS B as 
instructed in Action Item #12.  

Individual case PERs or ICEs received in the National Office, will be forwarded to the appropriate 
district office for inclusion in the case file.  

12. All cases on the DEEOIC generated list must be reviewed to determine if it qualifies for a return
to NIOSH for a new dose reconstruction. If after review, the adjudicator determines that a case on 
the list does not require any action to be taken, the CE/FAB HR must write a brief memo to the file 
that explains the case was reviewed under this bulletin, no additional action is necessary, and why. 
A case classified as not requiring any action is a case that does not meet the criteria for a return to 
NIOSH, the case is already at NIOSH, or NIOSH has determined that a dose reconstruction is not 
necessary. 



The CE must then enter status code “NA” (No Action Necessary) into ECMS B and select the 
appropriate reason code from the reason code drop down list. The “NA” coding is specifically tied 
to the review list generated by DEEOIC and the “NA” code is restricted to ECMS B only because 
the review list is derived from Part B data. For cases that were reviewed under this bulletin and 
require no additional action, the reason code that must be selected is “31P”(Reviewed under 
Bulletin 08-31).  Even if the case is an E/B case, the NA-31P must be coded into ECMS B only.  
The status effective date of the “NA” code is the date of the memo to the file stating review is 
complete and the CE has determined there is no further action necessary. 

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-31P” code in addition to the closure code. The status effective date for the “NA” coding is the 
date of the memorandum to file. 

13. For those cases where subcontractor employment is established, and if not already entered, the 
CE must update the Employment Classification Field in the Case Screen of ECMS by selecting “S” 
(a subcontractor at a DOE facility has been identified) from the DOE drop down menu. 

14. If a claimant requests a reopening of his/her claim as a result of OCAS-PER-014, and the case is
not one that is identified on the comprehensive list of cases distributed to the district offices, the 
case file must be evaluated to determine whether or not the claim warrants a reopening.  Simply 
identifying a PER is not considered new evidence and is not sufficient to warrant a reopening.  A 
reopening should be granted only if the evidence of file meets the parameters for reopening as 
outlined in Action Items #1-4.  

Upon receipt of the claimant’s request for reopening, the District Office/FAB enters status code 
“MC” (Claimant Requests Reopening) in ECMS B.  If it is an EB case where the potential 
reopening affects Part E, the “MC” code must also be entered into ECMS E.  The status effective 
date is the postmark date, if available, or the date the request is received in the DO or FAB, 
whichever is earlier. For cases with multiple claimants, this code is only entered in the claim status 
history for the claimant(s) who submitted the request.  (This is the only code related to Director’s 
Orders that works like this.  All other Director’s Order codes are coded for all the active claimants.)

Once a determination is made by the District Director to reopen the case, the District Director enters
the “MD” (Claim reopened, file returned to District Office) status code into ECMS B.  If it is an EB
case where the reopening request is applicable to Part E, the “MD” code must also be entered into 
ECMS E.  The status effective date of the “MD” code is the date of the Director’s Order.  These 
codes have typically been used in the National Office, however their use has been delegated to the 
District Director in certain circumstances, such as the review of cases under OCAS-PER-011.

For all claimant requests for reopening that do not meet the parameters for reopening as outlined in 
this Bulletin, or where the District Director is unsure of whether the delegated authority applies, the 
case should be referred to the National Office.  When the case is referred to the National Office, the 
District Director enters the “MI” (District Director requests reopening) status code into ECMS B to 
indicate that the file is being forwarded to National Office for review under the reopening process. 
If it is an E/B case where the potential reopening affects Part E, the “MI” code must also be entered 
into ECMS E.   A cover memo outlining the DD concerns must be submitted.  The status effective 
date is the date of the DD’s memo to the Director of DEEOIC. 

15. In carrying out the policy outlined in this Bulletin, personnel must understand that the 
comprehensive list not only provides the "to do" list of cases requiring attention, but it also serves 
as a means of tracking progress. As part of tracking progress, the list becomes the "pending" list and
it is the goal to successfully and accurately review cases and enter appropriate ECMS coding which 
will result in “the case being removed from the list” (in other words, will result in an indicator for 
reporting purposes showing that the initial review was completed and/or that subsequent action was 
taken).  ECMS coding is at the claim level and so the failure to input a code that will remove the 
case from the pending list on even one claim associated with a case, will result in the case still 



showing up as still pending review or action. In terms of ECMS coding, it is crucial to be thorough 
and precise. The most obvious example of this is the use of the “C2” (administrative closure) code.  
“C2” will not remove a case from the pending list; the "NA" code must be entered for each claim to 
which it applies after input of the “C2” code.  In terms of codes that will remove cases off the 
pending list, any “NI” code entered after the bulletin effective date will remove it and proper use of 
the “NA” code  will remove it from the pending list.  These are not the only codes that will remove 
cases from the pending list, but rather are provided as examples to show their importance. Any 
additional questions regarding proper ECMS coding must be directed to the Policy Branch.  

16. The operational plan goal for the lists of cases identified for review as part of a new SEC class, 
PEP, or PER is to complete the Part B recommended decision, letter received from NIOSH, return 
to NIOSH, or determine that no action is necessary within 45 days of the date of this Bulletin for at 
least 50% of the cases, and within 90 days for 95% of the cases.  All cases requiring action due to 
this Bulletin should be completed within 120 days.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual. 

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1 

Attachment 2 

Distribution List No. 1: All DEEOIC Employees

Distribution List No. 7: Resource Centers

08-32 NIOSH’s Program Evaluation Reports for Savannah River Site and Nevada Test Site.

EEOICPA BULLETIN NO.08-32                       

Issue Date: July 16, 2008

___________________________________________________________

Effective Date: July 16, 2008

___________________________________________________________

Expiration Date: July 16, 2009

___________________________________________________________

Subject: NIOSH’s Program Evaluation Reports for Savannah River Site and Nevada Test Site. 

Background: On December 18, 2007, the National Institute for Occupational Safety and Health 
(NIOSH) issued two Program Evaluation Reports (PER) addressing Technical Basis Document 
(TBD) revisions.  

OCAS-PER-030, entitled “Savannah River Site TBD Revisions,” addresses changes to the 
Savannah River Site TBD.  

OCAS-PER-032, entitled “Nevada Test Site TBD Revisions,” addresses changes to the Nevada Test
Site TBD.  

NIOSH issued the PERs to document the changes to the TBDs for these particular sites and their 
potential effect on previously completed dose reconstructions.  A copy of the Savannah River Site 
PER is included as Attachment 1, and a copy of the Nevada Test Site PER is included as 
Attachment 2.

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-31Attachments/EEOICPABulletin08-31Attachment2.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-31Attachments/EEOICPABulletin08-31Attachment1.htm


A list of cases that are potentially affected by the release of the PERs identified above will be 
distributed to the appropriate District/Final Adjudication Branch Office.  This bulletin provides 
guidance on handling those cases that have been identified as potentially affected by the release of 
OCAS-PER-030 for the Savannah River Site and OCAS-PER-032 for the Nevada Test Site. 

References: OCAS-PER-032, “Nevada Test Site TBD Revisions,” viewed at: 
http://198.246.98.21/niosh/ocas/pdfs/pers/oc-per32-r0.pdf; OCAS-PER-030, “Savannah River Site 
TBD Revision,” viewed at: http://198.246.98.21/niosh/ocas/pdfs/pers/oc-per30-r0.pdf.

Purpose: To provide procedures for processing claims that are potentially affected by the release of 
NIOSH’s Program Evaluation Reports for the Savannah River Site and Nevada Test Site. 

Applicability: All staff.

Actions:

1. For those cases on the list that are currently in posture for a recommended decision to deny based
on a less than 50% POC, where either:

 Employment is verified at the Savannah River Site and the dose reconstruction was 
conducted prior to August 21, 2003, or 

 Employment is verified at the Nevada Test Site and the dose reconstruction was conducted 
prior to July 30, 2007, 

the CE is to return the case to NIOSH for a new dose reconstruction.  To determine when the dose 
reconstruction was conducted, the CE should use the date referenced in the “Calculations performed
by” date found on the most recent NIOSH Report of Dose Reconstruction under the EEOICPA on 
file.

No action is required on cases with a dose reconstruction that was conducted on/after August 21, 
2003 for Savannah River Site. Similarly, no action is required on cases with a dose reconstruction 
conducted on/after July 30, 2007 for Nevada Test Site.  Furthermore, no action is necessary on any 
case that is already at NIOSH for a dose reconstruction.  For any case meeting the “no action” 
criteria, the CE should code ECMS and create a memorandum to the file as instructed in Action #8.

2. When referring these cases to NIOSH for a new dose reconstruction, a request to the National 
Office Health Physicist is not required.  Instead, the CE should complete an amended NIOSH 
Referral Summary Document (ANRSD) and forward the ANRSD to the Public Health Advisor 
(PHA) assigned to the district office at NIOSH.  The ANRSD should include the following 
statement in the “DOL Information” section, “Rework request due to the release of 
[OCAS-PER-030/OCAS-PER-032] and any other changes.”  The CE should also:

a.  Send a letter to the claimant explaining that the case has been returned to NIOSH for a new dose 
reconstruction as a result of a change in the dose reconstruction methodology as outlined in either 
OCAS-PER-030 for Savannah River Site or OCAS-PER-032 for the Nevada Test Site.  A sample 
letter to the claimant is included as Attachment 3. 

b.  Send a copy of this letter to the PHA at NIOSH assigned to the DO along with the weekly DO 
submissions to NIOSH.  The date on the ANRSD and the letter to the claimant must both be the 
same, since this will be the date used for the status code entry into ECMS.  The CE enters status 
code “NI” (Sent to NIOSH) into ECMS B and selects the “PEP” (Rework based on Program 
Evaluation Plan) reason code. 

The “NI” status code should only be entered in ECMS E after toxic exposure development is 
complete and the CE cannot accept causation.  In that case the CE creates a memorandum to file 
stating that toxic exposure development is complete. The CE then enters status code “NI-PEP” into 
ECMS E with the date of the memorandum as the status effective date. 

(Note: Since this is considered a new dose reconstruction, the CE should not change the existing 

http://198.246.98.21/niosh/ocas/pdfs/pers/oc-per30-r0.pdf
http://198.246.98.21/niosh/ocas/pdfs/pers/oc-per32-r0.pdf


NR/DR status code to NR/RW as typically done for rework cases. Furthermore, if a POC value is 
already entered into ECMS, the CE should not delete the POC.  The new POC will simply be 
updated once it is calculated.)

Upon receipt of the revised dose reconstruction report, the CE proceeds in the usual manner and 
prepares a recommended decision.  The CE enters status code “NR” (Received from NIOSH) into 
ECMS B and selects the “DR” (Dose Reconstruction Received-POC) reason code. The status 
effective date is the date the dose reconstruction is date stamped into the district office.  If the CE 
had previously entered “NI” in ECMS E, the CE also enters codes “NR” and “DR” into ECMS E.  
If the case is an E/B case, the CE enters the Probability of Causation into ECMS B and ECMS E 
regardless of whether an “NI” status code had previously been entered.

3. For cases currently pending at the FAB for a final decision, the Hearing Representative/CE must 
determine whether the case is affected by the release of OCAS-PER-030 for Savannah River Site or
OCAS-PER-032 for the Nevada Test Site. If the recommended decision is to deny based on a less 
than 50% POC, and meets one of the two bulleted criteria listed in Action Item #1, the Hearing 
Representative/CE should remand the recommended decision to the district office in the usual 
manner.  The Remand Order directs the district office to refer the case back to NIOSH for a new 
dose reconstruction as a result of the release of OCAS-PER-030 for Savannah River Site or 
OCAS-PER-032 for the Nevada Test Site, as appropriate, and any other changes affecting the dose 
reconstruction methodology.

The Hearing Representative/CE should enter status code “F7” (FAB Remand) in ECMS B/E (as 
appropriate) with an “OTH” (No DO Error - Other) reason code.  The status effective date will be 
the date of the FAB remand. 

If the case does not meet the parameters for a new dose reconstruction, no action is necessary and 
the Hearing Representative/CE enters the “NA” (No Action Necessary) status code and appropriate 
reason code into ECMS B as instructed in Action Item #8.

4. The following statement should be included in the Remand Order regarding the return of the case
to NIOSH for a new radiation dose reconstruction.

On December 18, 2007, NIOSH issued [OCAS-PER-030, “Savannah River Site TBD 
Revisions/OCAS-PER-032, “Nevada Test Site TBD Revisions”].  The changes outlined in 
[OCAS-PER-030/OCAS-PER-032] not only affect the underlying scientific methodology by which
the dose reconstruction was performed, but could potentially affect the outcome of a claim. 

The DEEOIC is obligated to ensure that the application of the dose reconstruction methodology is 
administered in a fair and consistent manner.  Given the revision to the underlying scientific 
assumptions by which the dose reconstruction was performed by NIOSH, and the release of 
[OCAS-PER-30/OCAS-PER-032], the prior dose reconstruction/Probability of Causation 
calculation on your claim is now invalid.  While the modification to the dose reconstruction 
methodology may not impact the outcome of the claim, it is necessary for the claim to undergo a 
new dose reconstruction by NIOSH.

5. In the exercise of the Director’s discretion over the reopening process, the Director is delegating 
limited authority to the District Director to sign Director’s Orders for reopening.  This delegated 
authority is limited to reopenings for those cases that are affected by OCAS-PER-030 for Savannah 
River Site and OCAS-PER-032 for Nevada Test Site. The Director is retaining sole signature 
authority for all other types of reopenings not otherwise delegated. If the District Director is unsure 
of whether the delegated authority to reopen applies, the case should be referred to the National 
Office.

6. For those cases that have a final decision to deny based on a less than 50% POC, the CE must 
determine whether the claim is potentially affected by the PER released for Savannah River Site or 
the Nevada Test Site.  If the case meets either of the bulleted criteria listed in Action Item #1, the 



responsible District Director issues a Director’s Order vacating the final decision and reopening the 
claim.  The Director’s Order states that the case is being reopened as a result of the change in 
scientific methodology by which the dose reconstruction is performed by NIOSH, and that a new 
dose reconstruction is necessary based on guidance provided in OCAS-PER-030 for Savannah 
River Site or OCAS-PER-032 for the Nevada Test Site.  

The District Director enters the status code “MN” (NO Initiates Review for Reopening) into ECMS 
B with a status effective date as the effective date of this bulletin.  If the District Director is also 
reopening Part E, the “MN” code is also input in ECMS E. 

For all reopenings per this bulletin, upon completing the Director’s Order to reopen the claim, the 
District Director enters status code “MD” (Claim Reopened – File Returned to DO) into ECMS B 
to reflect that the case has been reopened and is in the district office’s jurisdiction. (The “MZ” status
code is not necessary.) The status effective date of the “MD” code is the date of the Director’s 
Order.  If the Director’s Order reopens the Part E claim, the “MD” code is also input in ECMS E. 

While the “MD” code is generally input by National Office staff, entry of this code has been 
delegated to the District Director, just as the authority to grant reopenings has been in this specific 
circumstance.

Once the case has been reopened, the district office should proceed with a referral to NIOSH for a 
new dose reconstruction as instructed in Action Item #2.

If the case does not meet the parameters for a new dose reconstruction, no action is necessary and 
the CE enters the “NA” (No Action Necessary) status code and appropriate reason code into ECMS 
B as instructed in Action Item #8. 

7. It is possible that during the course of the review of these cases, NIOSH may supply the National 
Office with individual Program Evaluation Reports (PER) or Individual Case Evaluations (ICE) for 
cases (or a PER that represents a population of cases) potentially affected by this PER.  The 
individual PER or ICE will serve as documentation that the case file has been reviewed by NIOSH 
and that NIOSH has determined that: 

·        the change outlined in the PER affects the outcome of the claim and a return to NIOSH for a 
new dose reconstruction is necessary, or 

·        there are multiple changes that affect the dose reconstruction and a return to NIOSH for a new
dose reconstruction is necessary, or 

·        the change outlined in the PER does not affect the dose reconstruction, nor do any other 
changes affect the dose reconstruction and a return to NIOSH is not necessary.  

If NIOSH provides DEEOIC with an individual case PER or ICE, the CE enters the code “LNR” 
(Letter/Response Received from NIOSH) and “832” reason code from the reason code drop down 
menu into ECMS B.  The status effective date is the date the response is received in the appropriate 
office, which is the date of the date stamp.  If the “NI” status code had previously been entered in 
ECMS E, the CE also enters status code “LNR” and “832” into ECMS E.

If the individual case PER or ICE indicates that the case should “Return to NIOSH,” the case 
should be prepared for a referral to NIOSH for a new dose reconstruction as instructed in this 
bulletin. If necessary, the District Director issues a Director’s Order reopening the case.  Upon 
reopening, the district office should refer the case to NIOSH for a new dose reconstruction as 
instructed in this bulletin.

If the individual case PER or ICE indicates that the case was “Evaluated with No Change” but does 
not include a dispositive statement, the case should be referred to NIOSH for a new dose 
reconstruction as instructed in this bulletin.  If necessary, the District Director issues a Director’s 
Order vacating the final decision and reopening the case. In order to be dispositive, NIOSH must 
indicate that they have evaluated the case against this PER and any other changes, and determined 



that a new dose reconstruction is not necessary. If the individual case PER or ICE is dispositive, 
then no action is necessary and the CE enters the “NA” status code and appropriate reason code into
ECMS B as instructed in Action Item #8.  

Individual case PERs or ICEs received in the National Office, will be forwarded to the appropriate 
district office for inclusion in the case file.  

8. All cases on the list must be reviewed to determine if it qualifies for a return to NIOSH for a new 
dose reconstruction.  If after review, the adjudicator determines that a case on the list does not 
require any action to be taken, the CE/FAB HR must write a brief memo to the file that explains the 
case was reviewed under this bulletin, no additional action is necessary, and why.  A case classified 
as not requiring any action is a case that does not meet the criteria for a return to NIOSH, the case is
already at NIOSH, or NIOSH has determined that a dose reconstruction is not necessary. 

The CE must then enter status code “NA” (No Action Necessary) into ECMS B and select the 
appropriate reason code from the reason code drop down list.  The “NA” coding is specifically tied 
to the review list generated by DEEOIC and the “NA” code is restricted to ECMS B only because 
the review list is derived from Part B data.  For cases that were reviewed under this bulletin and 
require no additional action, the reason code that must be selected is “32P” (Reviewed under 
Bulletin 08-32).  Even if the case is an E/B case, the NA-32P must be coded into ECMS B only.  
The status effective date of the “NA” code is the date of the memo to the file stating review is 
complete and the CE has determined there is no further action necessary. 

If the CE discovers that the claimant(s) is/are deceased, the CE must still enter the “NA-32P” code 
in addition to the closure code. The status effective date for the “NA” coding is the date of the 
memorandum to file.   

9. If a claimant requests a reopening of his/her claim as a result of OCAS-PER-030 or 
OCAS-PER-032, and the case is not one that is identified on the comprehensive list of cases 
distributed to the district offices, the case file must be evaluated to determine whether or not the 
claim warrants a reopening.  Simply identifying a PER is not considered new evidence and is not 
sufficient to warrant a reopening.  A reopening should be granted only if the evidence of file meets 
the parameters for reopening as outlined in Action Item #6.  

Upon receipt of the claimant’s request for reopening, the District Director enters status “MC” 
(Claimant Requests Reopening) in ECMS.  The status effective date is the postmark date, if 
available, or the date the request is received in the DO or FAB, whichever is earlier. Following the 
input of the “MC” status code, the District Director should issue a Director’s Order reopening the 
claim following the procedures as outlined in this Bulletin. 

For all claimant requests for reopening as a result of the PER for the Savannah River Site or the 
Nevada Test Site that do not meet the criteria for reopening as outlined in this Bulletin, the District 
Director should prepare a memorandum to the Director of DEEOIC and forward the case file to 
National Office for review. The District Director enters status code “MC” (Claimant Requests 
Reopening) and “MI” (District Director Requests Reopening) in ECMS B/E as appropriate to 
indicate that the file is being forwarded to National Office for review under the reopening process. 
The status effective date for the “MI” code is the date of the District Director’s memo to the 
Director of DEEOIC. 

10. The operational plan goal for the lists of cases identified for review as part of a new SEC class, 
PEP, or PER is to complete the Part B recommended decision, return to NIOSH, or determine that 
no action is necessary within 45 days of the date of this Bulletin for at least 50% of the cases, and 
within 90 days for 95% of the cases.  All cases requiring action due to this Bulletin should be 
completed within 120 days. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC
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Subject:  An additional Hanford class in the SEC   

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the 
Hanford Nuclear Reservation near Richland, WA to be added to the Special Exposure Cohort 
(SEC).

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
decided it qualified for evaluation under 42 C.F.R. § 83.13.  NIOSH submitted its findings to the 
petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On April 30, 
2008, the Board submitted recommendations to the Secretary of Health and Human Services (HHS)
to add to the SEC a class of employees who worked at Hanford. 

On May 30, 2008, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress.

All employees of the Department of Energy (DOE), its predecessor agencies, and DOE contractors 
or subcontractors who worked from:

1.        September 1, 1946 though December 31, 1961 in the 300 area; or

2.        January 1, 1949 through December 31, 1968 in the 200 areas (East and West)

at the Hanford Nuclear Reservation in Richland, Washington for a number of work days 
aggregating at least 250 work days occurring either solely under this employment or in combination
with work days within the parameters established for one or more other classes of employees in the 
Special Exposure Cohort.  

A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  The SEC designation for this class became effective as of June 29, 2008, which was
30 days after the Secretary of HHS designated the class for addition to the SEC in a report to 
Congress.  While Congress had the authority to reject the recommendation within the 30-day time 
frame, no action was taken to contradict the addition of this new SEC class.   

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-32Attachments/EEOICPABulletin08-32Attachment3.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-32Attachments/EEOICPABulletin08-32Attachment2.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-32Attachments/EEOICPABulletin08-32Attachment1.htm


While a new SEC class has been added for employees at Hanford, NIOSH has determined that it is 
possible to reconstruct all doses except internal thorium exposures for the 300 Area and internal 
americium exposures for the 200 Area. This means that for claims that do not satisfy the SEC 
membership criteria, a partial dose reconstruction is to be performed by NIOSH. 

A previous SEC class pertaining to Hanford became effective on October 12, 2007 and was the 
subject Bulletin 08-03.  The guidance provided here is to be used in addition to the prior bulletin, as
it pertains to an entirely new SEC class.

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the May 30, 2008 letter to Congress from the 
Secretary of HHS in which Secretary Leavitt makes the designation.  Additionally, NIOSH provided
clarifying information on the class definition in a letter dated May 27, 2008, included as 
Attachment 2 to this Bulletin. 

Purpose: To provide procedures for processing SEC claims for workers at Hanford.

Applicability: All staff.

Actions:

1.  This class encompasses claims already denied, claims at NIOSH for dose reconstruction, claims 
pending a decision, and future claims yet to be submitted.

2. The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at Hanford during the period of the SEC class. It includes 
pending cases, cases previously denied and those at NIOSH.  It also includes specified and 
non-specified cancer cases. All cases on this comprehensive list must be reviewed by the district 
office(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC class criteria 
are satisfied. This comprehensive list will be provided to the appropriate district offices and FAB 
under separate cover. 

The comprehensive list also includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD contains 
all of the information generated to date, e.g., CATI report, correspondence, and dose information.  
Also included on the CD, in the Correspondence Folder, should be a copy of the NIOSH letter sent 
to each claimant informing the claimant of the new SEC class and that his or her case is being 
returned to DOL for adjudication.  A copy of the NIOSH letter to affected Hanford claimants is 
included as Attachment 3.  The claims examiner (CE) must print out a hard copy of the NIOSH 
letter for inclusion in the case file. 

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC and consequently are still at NIOSH for a dose reconstruction. These cases 
must also be evaluated for inclusion in the SEC class in accordance with the procedures in this 
bulletin. If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE), 
notifies the appropriate point of contact at NIOSH via e-mail to return dose reconstruction analysis 
records. The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents 
the date it was sent) for inclusion in the case file. In addition, the CE must write a letter to the 
claimant to advise that the case file has been withdrawn from NIOSH for evaluation under the SEC 
provision. 

Once a case file is returned from NIOSH (including those cases where DEEOIC has withdrawn 
from NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the code entry is June 30, 2008.  However, the CE does not enter the status code until the DEEOIC 
office actually receives the NIOSH-returned dose reconstruction record. The standard procedure for



NIOSH coding in ECMS E is to code all additional NIOSH actions only if the “NI” (Sent to 
NIOSH) status code has been entered. Therefore, the CE enters the “NW” code into ECMS E with 
the status effective date of June 30, 2008 only if “NI” has already been entered in ECMS E. 

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this bulletin, then refer to instructions in Action #13.

3.  For any cases identified as having a potential for compensability based on the new SEC class, 
the responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction 
process.  

4. Based on this review, the CE determines whether the employee has a specified cancer, as listed in
the Federal (EEOICPA) Procedure Manual (PM) Chapter 2-600.5.  If the employee has a specified 
cancer, proceed to Action #5.  If the employee does not have a specified cancer, proceed to Action 
#7.

5. If the employee has a specified cancer, the CE must determine if the worker was employed for a 
number of work days aggregating at least 250 work days by combining the number of days in: 

•    the Hanford 300 area during the period September 1, 1946 though December 31, 
1961 

    and

•    the Hanford 200 area (East or West)during the period January 1, 1949 through 
December 31, 1968 

There is also a 200 North Area at Hanford. We are awaiting clarification from NIOSH as to whether
or not the 200 North will be included in this additional class in the SEC.  The 200 North Area 
became the 600 Area and includes Buildings 212-N, 212-P, 212-R, 213-J and 213-K. Once further 
clarification is received from NIOSH on this matter, appropriate guidance will be forthcoming. If 
there are questions concerning the 200 North area, and the employee cannot be placed in the SEC 
class based on employment in the other areas, the case is to be referred to the National Office for 
review.

As with previous additions to the SEC, the 250 work day criteria can be met through employment 
solely in the new class or in combination with work days within the parameters established for one 
or more other classes of employees in the SEC.  

The 300 Area and the 200 East and West Areas are large parcels of land encompassing many acres. 
Within the acreage of the areas is a wide assortment of work locations, including buildings, waste 
pits, burial grounds, underground vaults (for waste storage), and tank farms (also for waste). The 
CE examines the totality of the evidence to determine whether employees worked in Areas included
as part of this additional class in the SEC, keeping in mind the following three categories:

A)  Those employees for which there is strong evidence that shows the employee worked in either 
the 200 (East or West) and/or 300 Area at Hanford.  The CE should become familiar with the SEC 
Petition Evaluation Report located at 
http://www.cdc.gov/niosh/ocas/pdfs/sec/hanford/hanforder2-r1.pdf.  This report contains valuable 
information about the site, which can be used to determine whether an employee may have worked 
in the SEC areas.  Particularly, on pages 29-30, the report contains a summary of key Hanford 
facilities, broken down by Area.  If the evidence clearly places the employee in either the 200 Area 
(East or West)or the 300 Area, proceed to step #6. 

Additionally, many subcontractors were employed at the Hanford site.  In cases in which 
subcontractor employment is claimed, staff is reminded to utilize the Center to Protect Worker 
Rights (CPWR) database for verification of subcontractor employment.  If the job for which the 
subcontractor company was hired was exclusively performed in the 200 (East or West)or 300 Area 



(such as construction of a building in that Area), the CE should credit all of the employee’s verified 
time so employed as occurring within that Area.

B)  Those employees who worked in jobs which required them to move around the site because 
their job was such that they supported activities site-wide (operational support positions).  The types
of jobs in this category would include pipefitters, construction workers, plumbers, electricians, 
steamfitters, carpenters, sheetmetal workers, masons, maintenance workers, firefighters and guards, 
to name a few. For these workers, the CE/HR is to assume the employee worked in the 200 (East or 
West)Area and/or 300 Area for 250 days if they have 250 days of verified employment during the 
class period, unless there is substantial evidence to the contrary. (i.e. evidence demonstrating that 
the employee did not work in these areas for 250 days) If there is affirmative evidence that an 
employee in this category was not in either the 200 (East or West) or 300 Area for some of their 
confirmed employment period, the employment in the non-SEC Areas do not count towards the 250
days. The CE then must weigh the evidence to determine whether the employee worked for 250 
work days in the SEC Areas of Hanford (in combination with work days within the parameters 
established for one or more other classes of employees in the SEC). If the CE determines that the 
evidence is sufficient to place the employee in the SEC, then proceed to step #6.

Under circumstances where specific and contradictory information exists to exclude an “operational
support” employee from the SEC class, the CE must undertake additional development of the claim.

C)  Any employees not fitting into categories A) or B), above should not be determined to be 
members of the SEC class unless there is probative evidence to suggest the employee worked in 
covered work locations for at least 250 days.  There are other Areas at Hanford in which employees 
could have worked that are not part of this SEC class (the 100, 400 and 700 Areas, for example). 
Beginning on page 17 of the NIOSH SEC petition evaluation report there is an overview of all 
Hanford areas. When developing claims for placement in the class, CE’s should encourage 
claimants to submit work records, affidavits from co-workers regarding work location or any other 
documentation relevant to their work location. 

6. Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.  

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the status effective date of the recommended decision 
to approve. (This is a change from previous guidance which tied the “SE” effective date to when the
employment and medical criteria for SEC has been met). If the case is an E/B case, and the basis for
the Part E acceptance is the Part B SEC acceptance, the “SE” code must also be entered into ECMS 
E with a status effective date of the recommended decision to approve under Part E.  The SEC site 
code “45” for “Hanford” must be selected from the drop down menu under the “SEC/SEC Desc” 
field on the claim screen in ECMS B only. 

7. As discussed earlier, the Secretary of Health and Human Services determined that it is not 
feasible for NIOSH to perform complete dose reconstructions for the class of employees who 
worked at the Hanford Nuclear Reservation in the 200 Area(East or West) during the period January
1, 1949 through December 31, 1968 or the 300 Area during the period September 1, 1946 though 
December 31, 1961. 

NIOSH has indicated that partial dose reconstructions are possible for all 200 (East and West) and 
300 Area employees.  These partial dose reconstructions include all doses except those from 
internal thorium (300 Area) and americium (200 Area). Accordingly, for cases that had not been 
submitted to NIOSH and do not meet the criteria of the SEC class, the CE must refer these cases to 
NIOSH with a NIOSH Referral Summary Document (NRSD) to perform dose reconstructions.  The
CE enters status code “NI” (Sent to NIOSH) in ECMS B. The status effective date is the date of the 
Senior or Supervisory CE signature on the NRSD. “NI” should only be entered in ECMS E after 



toxic exposure development is complete and the CE cannot accept causation. In that case the CE 
creates a memorandum to file stating that toxic exposure development is complete.  The CE then 
enters status code “NI” into ECMS E with the date of the memorandum as the status effective date. 
  

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required. If it is determined that the case does not qualify for the SEC class, the CE, through the 
Senior CE (SrCE), notifies the appropriate point of contact at NIOSH via e-mail to proceed with the
dose reconstruction. The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy
documents the date it was sent) for inclusion in the case file. The CE enters status code “NI” (Sent 
to NIOSH) into ECMS B, effective the date of the e-mail requesting NIOSH to proceed with dose 
reconstruction. The e-mail should include a brief statement of why the case should proceed with 
dose reconstruction, e.g., non-specified cancer, insufficient latency period or does not meet the 250 
work day requirement. In addition, the CE is to notify the claimant by letter that the case is returned
to NIOSH for dose reconstruction and the reason(s) it does not qualify for the SEC class. If the case
is an E/B case and toxic exposure development was completed with a memorandum to file (with a 
prior “NI”/”NW” code), the CE enters status code “NI” into ECMS E with the status effective date 
of the e-mail requesting NIOSH to proceed with dose reconstruction. 

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the “PD” (Partial Dose Reconstruction) reason code. The status effective 
date is the date the dose reconstruction is date-stamped into the District Office. The CE should not 
delete the “NW” (NIOSH, returned without a dose reconstruction) or “NI” (Sent to NIOSH) code 
already present in ECMS. If the CE had previously entered “NI” in ECMS E, the CE also enters 
codes “NR” and “PD” into ECMS E. If the case is an E/B case, the CE enters the Probability of 
Causation (PoC) into ECMS B and ECMS E (regardless of whether the “NI” code had previously 
been entered). 

8. If the claim meets the SEC employment criteria and includes both a specified cancer and a 
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction that resulted in a probability of causation of 50 percent or 
greater, and any secondary cancers that are metastases of a compensable cancer. In these instances, 
the CE drafts a recommended decision to accept the claim for the specified cancer (provided all 
criteria are met) and if necessary concurrently prepares a NRSD to NIOSH for a dose reconstruction
for the non-specified cancer to determine eligibility for medical benefits. The CE enters status code 
“SE” (Confirmed as SEC Claim) and the “NI” (Sent to NIOSH) code into ECMS B. The status 
effective date for the “SE” code is the date of the recommended decision to accept the specified 
cancer. The status effective date for the “NI” code is the date of the Senior or Supervisory CE 
signature on the NRSD. If the case is an E/B case, the CE enters status code “NI” (Sent to NIOSH) 
only after the toxic exposure development is complete and the CE cannot accept causation. In that 
case the CE creates a memorandum to file stating that toxic exposure development is complete. The
CE then enters status code “NI” into ECMS E with the date of the memorandum as the status 
effective date.  

9.  If there is a final decision to deny based on a POC of less than 50% and a review of the evidence
of record establishes likely inclusion in the SEC class, it will need to be reopened. In the exercise of
the Director’s discretion of the reopening process, the Director is delegating limited authority to the 
four District Directors to sign Director’s Orders for reopening. This delegated authority is limited to
reopenings based upon evidence that a Hanford employee meets the criteria for placement into the 
Hanford SEC class as defined by this Bulletin. This delegated authority extends to any case 
potentially affected by this SEC class.  However, if the District Director is unsure of whether the 
SEC is applicable to the case, the case should be referred to the National Office. A sample 
Director’s Order is provided in Attachment 4.  The Director is retaining sole signature authority for



all other types of reopenings not otherwise delegated. Once a Director’s Order is issued, the district 
office is responsible for issuing a new recommended decision. 

10. For those cases which are reopened under the authority granted in this Bulletin, the District 
Director enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status 
effective date as the effective date of this bulletin. If the District Director is also reopening Part E, 
the “MN” code is also input in ECMS E. 

For all reopenings per this bulletin, upon completing the Director’s Order to reopen the claim, the 
District Director (DD) enters status code “MD” (Claim Reopened – File Returned to DO) into 
ECMS B to reflect that the case has been reopened and is in the district office’s jurisdiction.  (The 
“MZ” status code is not necessary). The status effective date of the “MD” code is the date of the 
Director’s Order. If the Director’s Order reopens the Part E claim, the DD also enters status code 
“MD” into ECMS E. 

While the “MD” code is generally input by National Office staff, entry of this code has been 
delegated to the District Director, just as the authority to grant reopenings has been in this specific 
circumstance. 

11. Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending Hanford cases 
that have a recommended decision to deny. All cases on the comprehensive list identified in action 
item 2 that are located at a FAB office must be reviewed for possible inclusion in the SEC class.  If 
the employee worked at in either the 200 Area (East and West) or 300 Area at Hanford during the 
time specified, has a specified cancer, and meets the 250 work day requirement, FAB is to review 
the case for the parameters of the SEC as specified in this Bulletin. If the criteria of the SEC are 
met, the FAB is to reverse the district office’s recommended decision to deny and accept the case. 
The CE/HR enters status code “F6” (FAB Reversed to Accept) into ECMS B/E (as appropriate) to 
reflect the FAB reversal with a status effective date equal to the date of the final decision to 
approve. The CE/HR enters status code “SE” (Confirmed as SEC Claim) into ECMS B with a status
effective date equal to the date of the final decision to approve.  If the FAB is also reversing the Part
E decision based on SEC designation, CE/HR also enters status codes “F6” and “SE” into ECMS E 
with a status effective date of the final decision for Part E. 

If no action is required, FAB must follow the instructions specified in action item 13, below, to 
indicate that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the District Office. If 
FAB determines that the case cannot be approved based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see action items 5 and 7) the HR must remand the case for 
district office action. The CE/HR enters status code “F7” (FAB Remanded) with “OTH” (No DO 
Error – Other) as the reason code.  If the decisions on Parts B and E are being remanded, the 
CE/HR enters the remand code into ECMS B and E. The status effective date is the date of the 
remand. 

12. The operational plan goal for the list of cases identified for review as part of this new SEC class 
is to complete the Part B recommended decision, return to NIOSH, or determine that no action is 
necessary within 45 days of the date of this Bulletin for at least 50% of the cases, and within 90 
days for 95% of the cases.  All cases requiring action due to this Bulletin should be completed 
within 120 days.

13. All cases on the DEEOIC generated list must be reviewed to determine if it qualifies under the 
SEC provision including cases still at NIOSH. If after review or further development, the CE/HR 
determines that a case on the list does not require any action to be taken (either a new recommended
decision to accept based on the SEC, or return to NIOSH, or a FAB reversal or remand) the 
CE/FAB HR must write a brief memo to the file that explains the case was reviewed under this 
bulletin, no additional action is necessary, and why. A case classified as not requiring any action is a
case that does not meet the SEC criteria or there is no need to return it to NIOSH for partial dose 



reconstruction. 

The CE must then code “NA” (No Action Necessary) and then select the appropriate reason code 
from the reason code drop down list. The “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC and the “NA” code is restricted to ECMS B only because the SEC review 
list is derived from Part B data. For Hanford cases that were reviewed under this bulletin and 
require no additional action, the reason code that must be selected is “833” (Reviewed under 
Bulletin 08-33, Hanford 200/300 Area SEC).  Even if the case is an E/B case, the NA-833 must be
coded into ECMS B only.  The status effective date of the “NA” code is the date of the memo to the 
file stating review is complete and the CE has determined there is no further action necessary. For 
those instances in which further development is necessary, the “NA-833” code is not entered 
initially. The “NA-833” code is only entered when the CE determines after development that the 
case does not meet the SEC criteria or there is no need to return it to NIOSH for partial dose 
reconstruction. For those cases on the DEEOIC list that were not withdrawn from NIOSH, the CE 
enters the “NA-19S” code only after the CE determines that the case does not meet the SEC criteria.
These cases remain at NIOSH for completion of a partial dose reconstruction.  

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-833” code in addition to the closure code. The status effective date for the “NA” coding is the 
date of the memorandum to file. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Attachment 4

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections    

08-34 Horizons, Inc. SEC Class

EEOICPA BULLETIN NO.08-34                     

Issue Date: June 30, 2008

___________________________________________________________

Effective Date: June 30, 2008 

___________________________________________________________

Expiration Date: June 30, 2009

___________________________________________________________

Subject:  Horizons, Inc. SEC Class

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from Horizons,
Inc. in Cleveland, Ohio to be added to the Special Exposure Cohort (SEC).

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-33Attachments/EEOICPABulletin08-33Attachment4.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-33Attachments/EEOICPABulletin08-33Attachment3.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-33Attachments/EEOICPABulletin08-33Attachment2.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-33Attachments/EEOICPABulletin08-33Attachment1.htm


The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
decided it qualified for evaluation under 42 C.F.R. Part 83.  NIOSH submitted its findings to the 
petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On April 30, 
2008, the Board submitted recommendations to the Secretary of Health and Human Services (HHS)
to add to the SEC a class of employees who worked at the Horizons, Inc. in Cleveland, Ohio.

On May 30, 2008, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress.

All Atomic Weapons Employer (AWE) employees who worked at the Horizons, Inc. facility from 
January 1, 1952 through December 31, 1956 for a number of work days aggregating at least 250 
work days occurring either solely under this employment or in combination with work days within 
the parameters established for one or more other classes of employees in the Special Exposure 
Cohort.  

A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  The SEC designation for this class became effective as of June 29, 20 08, which 
was 30 days after the Secretary of HHS designated the class for addition to the SEC in a report to 
Congress.  While Congress had the authority to reject the recommendation within the 30-day time 
frame, no action was taken to contradict the addition of this new SEC class.   

While a new SEC class has been added for employees at Horizons, Inc., NIOSH has determined 
that it is possible to reconstruct the external radiation doses and the occupational medical dose 
during the time period in question.  Also, NIOSH believes that they can construct individual doses 
during the residual period (January 1, 1957 to July 31, 2006).  This means that for claims that do 
not satisfy the SEC membership criteria, a partial dose reconstruction is to be performed by NIOSH.

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the May 30, 2008 letter to Congress from the 
Secretary of HHS in which Secretary Leavitt makes the designation.

Purpose: To provide procedures for processing SEC claims for workers at Horizons, Inc. in 
Cleveland, Ohio.

Applicability: All staff.

Actions:

1.  This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted.

2. The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at the Horizons, Inc. Plant during the period of the SEC 
class. It includes pending cases, cases previously denied and those at NIOSH.  It also includes 
specified and non-specified cancer cases. All cases on this comprehensive list must be reviewed by 
the district office(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC 
class criteria are satisfied. This comprehensive list will be provided to the appropriate district 
offices and FAB under separate cover. 

The comprehensive list also includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD contains 
all of the information generated to date, e.g., CATI report, correspondence, and dose information.  
Also included on the CD, in the Correspondence Folder, should be a copy of the NIOSH letter sent 
to each claimant informing the claimant of the new SEC class and that his or her case is being 
returned to DOL for adjudication.  A copy of the NIOSH letter to affected Horizons, Inc. claimants 
is included as Attachment 2.  The claims examiner (CE) must print out a hard copy of the NIOSH 
letter for inclusion in the case file. 



There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC and consequently are still at NIOSH for a dose reconstruction. These cases 
must also be evaluated for inclusion in the SEC class in accordance with the procedures in this 
bulletin. If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE), 
notifies the appropriate point of contact at NIOSH via e-mail to return dose reconstruction analysis 
records. The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents 
the date it was sent) for inclusion in the case file. In addition, the CE must write a letter to the 
claimant to advise that the case file has been withdrawn from NIOSH for evaluation under the SEC 
provision. 

Once a case file is returned from NIOSH (including those cases where DEEOIC has withdrawn 
from NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the code entry is June 30, 2008.  However, the CE does not enter the status code until the DEEOIC 
office actually receives the NIOSH-returned dose reconstruction record. 

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this bulletin, then refer to instructions in Action #13.

3.  For any cases identified as having a potential for compensability based on the new SEC class, 
the responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction 
process.  

4. Based on this review, the CE determines whether the employee has a specified cancer, as listed in
the Federal (EEOICPA) Procedure Manual (PM) Chapter 2-600.5.  If the employee has a specified 
cancer, proceed to Action #5.  If the employee does not have a specified cancer, proceed to Action 
#7.

5. If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 work days at Horizons, Inc. in Cleveland, Ohio from January 1, 1952 through December 
31, 1956 or in combination with work days within the parameters established for one or more other 
classes of employees in the SEC.

Horizons, Inc. was a facility which operated in Cleveland, Ohio.  Based upon the SEC designation, 
any probative evidence that the employee was employed at Horizons, Inc. for at least 250 work 
days during the SEC period is sufficient to include him or her in the SEC class.

6.  Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE should proceed in the usual manner for a 
compensable SEC claim and prepare a recommended decision.  

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the status effective date of the recommended decision 
to approve. (This is a change from previous guidance which tied the “SE” effective date to when the
employment and medical criteria for SEC has been met).  The SEC site code “51” for “Horizons, 
Inc.” must be selected from the drop down menu under the “SEC/SEC Desc” field on the claim 
screen in ECMS B only. 

7. As discussed earlier, the Secretary of Health and Human Services determined that it is not 
feasible for NIOSH to perform complete dose reconstructions for the class of employees who 
worked at the Horizons, Inc. Plant from January 1, 1952 to December 31, 1956.  

However, NIOSH has indicated that partial dose reconstructions are possible based on external 
radiation doses and occupational medical dose. Accordingly, for cases that had not been submitted 
to NIOSH and do not meet the criteria of the SEC class, the CE must refer these cases to NIOSH 
with a NIOSH Referral Summary Document (NRSD) to perform dose reconstructions.  The CE 
enters status code “NI” (Sent to NIOSH) in ECMS B. The status effective date is the date of the 



Senior or Supervisory CE signature on the NRSD.

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required. If it is determined that the case does not qualify for the SEC class, the CE, through the 
Senior CE (SrCE), notifies the appropriate point of contact at NIOSH via e-mail to proceed with the
dose reconstruction. The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy
documents the date it was sent) for inclusion in the case file. The CE enters status code “NI” (Sent 
to NIOSH) into ECMS B, effective the date of the e-mail requesting NIOSH to proceed with dose 
reconstruction. The e-mail should include a brief statement of why the case should proceed with 
dose reconstruction, e.g., non-specified cancer, insufficient latency period or does not meet the 250 
work day requirement.  In addition, the CE is to notify the claimant by letter that the case is 
returned to NIOSH for dose reconstruction and the reason(s) it does not qualify for the SEC class.

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the “PD” (Partial Dose Reconstruction) reason code. The status effective 
date is the date the dose reconstruction is date-stamped into the District Office. The CE should not 
delete the “NW” (NIOSH, returned without a dose reconstruction) or “NI” (Sent to NIOSH) code 
already present in ECMS.

8. If the claim meets the SEC employment criteria and includes both a specified cancer and a 
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction that resulted in a probability of causation of 50 percent or 
greater, and any secondary cancers that are metastases of a compensable cancer. In these instances, 
the CE drafts a recommended decision to accept the claim for the specified cancer (provided all 
criteria are met) and if necessary concurrently prepares a NRSD to NIOSH for a dose reconstruction
for the non-specified cancer to determine eligibility for medical benefits. The CE enters status code 
“SE” (Confirmed as SEC Claim) and the “NI” (Sent to NIOSH) code into ECMS B. The status 
effective date for the “SE” code is the date of the recommended decision to accept the specified 
cancer. The status effective date for the “NI” code is the date of the Senior or Supervisory CE 
signature on the NRSD.

9.  If there is a final decision to deny based on a POC of less than 50% and a review of the evidence
of record establishes likely inclusion in the SEC class, it will need to be reopened. In the exercise of
the Director’s discretion of the reopening process, the Director is delegating limited authority to the 
four District Directors to sign Director’s Orders for reopening. This delegated authority is limited to
reopenings based upon evidence that a Horizons, Inc. employee meets the criteria for placement 
into the Horizons, Inc. SEC class as defined by this Bulletin. This delegated authority extends to 
any case potentially affected by this SEC class.  However, if the District Director is unsure of 
whether the SEC is applicable to the case, the case should be referred to the National Office. A 
sample Director’s Order is provided in Attachment 3.  The Director is retaining sole signature 
authority for all other types of reopenings not otherwise delegated. Once a Director’s Order is 
issued, the district office is responsible for issuing a new recommended decision. 

10. For those cases which are reopened under the authority granted in this Bulletin, the District 
Director enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status 
effective date as the effective date of this bulletin.

For all reopenings per this bulletin, upon completing the Director’s Order to reopen the claim, the 
District Director (DD) enters status code “MD” (Claim Reopened – File Returned to DO) into 
ECMS B to reflect that the case has been reopened and is in the district office’s jurisdiction.  (The 
“MZ” status code is not necessary).  The status effective date of the “MD” code is the date of the 
Director’s Order. If the Director’s Order reopens the Part E claim, the DD also enters status code 
“MD” into ECMS E. 



While the “MD” code is generally input by National Office staff, entry of this code has been 
delegated to the District Director, just as the authority to grant reopenings has been in this specific 
circumstance. 

11. Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending Horizons, Inc. 
cases that have a recommended decision to deny. All cases on the comprehensive list identified in 
action item 2 that are located at a FAB office must be reviewed for possible inclusion in the SEC 
class.  If the employee worked at the Horizons, Inc. Plant during the time specified, has a specified 
cancer, and meets the 250 work day requirement, FAB is to review the case for the parameters of 
the SEC as specified in this Bulletin. If the criteria of the SEC are met, the FAB is to reverse the 
district office’s recommended decision to deny and accept the case. The CE/HR enters status code 
“F6” (FAB Reversed to Accept) into ECMS B to reflect the FAB reversal with a status effective 
date equal to the date of the final decision to approve. The CE/HR enters status code “SE” 
(Confirmed as SEC Claim) into ECMS B with a status effective date equal to the date of the final 
decision to approve.  

If no action is required, FAB must follow the instructions specified in action item 13, below, to 
indicate that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the District Office. If 
FAB determines that the case cannot be approved based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see action items 5 and 7) the HR must remand the case for 
district office action. The CE/HR enters status code “F7” (FAB Remanded) with “OTH” (No DO 
Error – Other) as the reason code.  The status effective date is the date of the remand. 

12. The operational plan goal for the list of cases identified for review as part of this new SEC class 
is to complete the Part B recommended decision, return to NIOSH, or determine that no action is 
necessary within 45 days of the date of this Bulletin for at least 50% of the cases, and within 90 
days for 95% of the cases.  All cases requiring action due to this Bulletin should be completed 
within 120 days.

13. All cases on the DEEOIC generated list must be reviewed to determine if it qualifies under the 
SEC provision including cases still at NIOSH. If after review or further development, the CE/HR 
determines that a case on the list does not require any action to be taken (either a new recommended
decision to accept based on the SEC, or return to NIOSH, or a FAB reversal or remand) the 
CE/FAB HR must write a brief memo to the file that explains the case was reviewed under this 
bulletin, no additional action is necessary, and why. A case classified as not requiring any action is a
case that does not meet the SEC criteria or there is no need to return it to NIOSH for partial dose 
reconstruction. 

The CE must then code “NA” (No Action Necessary) and then select the appropriate reason code 
from the reason code drop down list. The “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC and the “NA” code is restricted to ECMS B only because the SEC review 
list is derived from Part B data. For Horizons, Inc. cases that were reviewed under this bulletin and 
require no additional action, the reason code that must be selected is “834” (Reviewed under 
Bulletin 08-34, Horizons, Inc. SEC).  The status effective date of the “NA” code is the date of the 
memo to the file stating review is complete and the CE has determined there is no further action 
necessary. For those instances in which further development is necessary, the “NA-834” code is not 
entered initially. The “NA-834” code is only entered when the CE determines after development 
that the case does not meet the SEC criteria or there is no need to return it to NIOSH for partial dose
reconstruction. For those cases on the DEEOIC list that were not withdrawn from NIOSH, the CE 
enters the “NA-834” code only after the CE determines that the case does not meet the SEC criteria.
These cases remain at NIOSH for completion of a partial dose reconstruction.  

If the CE discovers that the claimant(s) is/are deceased, the CE must still enter the “NA-834” code 
in addition to the closure code. The status effective date for the “NA” coding is the date of the 



memorandum to file. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1
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Attachment 3

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections

08-35 SEC Class for SAM Laboratories at Columbia University

EEOICPA BULLETIN NO.08-35                     

Issue Date: June 30, 2008

___________________________________________________________

Effective Date: June 30, 2008 
___________________________________________________________

Expiration Date: June 30, 2009

___________________________________________________________

Subject:  SEC Class for SAM Laboratories at Columbia University   

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the SAM 
Laboratories of Columbia University in New York City, New York to be added to the Special 
Exposure Cohort (SEC).

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
decided it qualified for evaluation under 42 C.F.R. § 83.13.  NIOSH submitted its findings to the 
petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On April 30, 
2008, the Board submitted recommendations to the Secretary of Health and Human Services (HHS)
to add to the SEC a class of employees who worked at the SAM Laboratories of Columbia 
University in New York City, New York from August 13, 1942 through December 31, 1947. 

On May 30, 2008, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress.

All Employees of the Department of Energy (DOE), its predecessor agencies, and DOE contractors 
or subcontractors who worked in the Pupin, Schemerhorn, Havenmeyer, Nash, or Prentiss buildings
at SAM (Special Alloyed or Substitute Alloy Materials) Laboratories of Columbia University in 
New York City, New York, from August 13, 1942, through December 31, 1947, for a number of 
work days aggregating at least 250 work days occurring either solely under this employment or in 
combination with work days within the parameters established for one or more other classes of 
employees in the Special Exposure Cohort. 

A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  The SEC designation for this class became effective as of June 29, 2009, which was
30 days after the Secretary of HHS designated the class for addition to the SEC in a report to 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-34Attachments/EEOICPABulletin08-34Attachment3.htm
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Congress.  While Congress had the authority to reject the recommendation within the 30-day time 
frame, no action was taken to contradict the addition of this new SEC class.   

While a new SEC class has been added for employees at SAM Laboratories, NIOSH has 
determined that it is possible to reconstruct occupational medical dose. This means that for claims 
that do not satisfy the SEC membership criteria, a partial dose reconstruction is to be performed by 
NIOSH. 

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the May 30, 2008 letter to Congress from the 
Secretary of HHS in which Secretary Leavitt makes the designation.

Purpose: To provide procedures for processing SEC claims for workers at the SAM Laboratories in 
New York City, New York. 

Applicability: All staff. 

Actions:

1.  This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted.

2. The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at the SAM Laboratories during the period of the SEC 
class. It includes pending cases, cases previously denied and those at NIOSH.  It also includes 
specified and non-specified cancer cases. All cases on this comprehensive list must be reviewed by 
the district office(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC 
class criteria are satisfied. This comprehensive list will be provided to the appropriate district 
offices and FAB under separate cover. 

The comprehensive list also includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD contains 
all of the information generated to date, e.g., CATI report, correspondence, and dose information.  
Also included on the CD, in the Correspondence Folder, should be a copy of the NIOSH letter sent 
to each claimant informing the claimant of the new SEC class and that his or her case is being 
returned to DOL for adjudication.  A copy of the NIOSH letter to affected SAM Laboratories 
claimants is included as Attachment 2.  The claims examiner (CE) must print out a hard copy of 
the NIOSH letter for inclusion in the case file. 

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC and consequently are still at NIOSH for a dose reconstruction. These cases 
must also be evaluated for inclusion in the SEC class in accordance with the procedures in this 
bulletin. If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE), 
notifies the appropriate point of contact at NIOSH via e-mail to return dose reconstruction analysis 
records. The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents 
the date it was sent) for inclusion in the case file. In addition, the CE must write a letter to the 
claimant to advise that the case file has been withdrawn from NIOSH for evaluation under the SEC 
provision. 

Once a case file is returned from NIOSH (including those cases where DEEOIC has withdrawn 
from NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the code entry is June 30, 2008.  However, the CE does not enter the status code until the DEEOIC 
office actually receives the NIOSH-returned dose reconstruction record. The standard procedure for
NIOSH coding in ECMS E is to code all additional NIOSH actions only if the “NI” (Sent to 
NIOSH) status code has been entered. Therefore, the CE enters the “NW” code into ECMS E with 



the status effective date of June 30, 2008 only if “NI” has already been entered in ECMS E. 

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this bulletin, then refer to instructions in Action #13.

3.  For any cases identified as having a potential for compensability based on the new SEC class, 
the responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction 
process.  

4. Based on this review, the CE determines whether the employee has a specified cancer, as listed in
the Federal (EEOICPA) Procedure Manual (PM) Chapter 2-600.5.  If the employee has a specified 
cancer, proceed to Action #5.  If the employee does not have a specified cancer, proceed to Action 
#7.

5. If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 work days at the SAM Laboratories at Columbia University in New York City, New York 
between August 13, 1942 and December 31, 1947 (or in combination with work days within the 
parameters established for one or more other classes of employees in the SEC). Because Pupin, 
Schemerhorn, Havenmeyer, Nash, and Prentiss comprise the SAM Laboratory, if the employee has 
confirmed employment at SAM no further development to place the employee in a specific building
is required.

To date, all SAM Laboratory claimed employment has been confirmed through the Oak Ridge 
Institute for Science and Education (ORISE) database. Once there is confirmation by ORISE of 
employment at SAM Laboratory, the CE then calculates the work days, based thereon. In the event 
that SAM Laboratory employment is claimed, but verification is not possible through ORISE, those
cases are to be referred to National Office. 

6.  Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.  

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the status effective date of the recommended decision 
to approve. (This is a change from previous guidance which tied the “SE” effective date to when the
employment and medical criteria for SEC has been met). If the case is an E/B case, and the basis for
the Part E acceptance is the Part B SEC acceptance, the “SE” code must also be entered into ECMS 
E with a status effective date of the recommended decision to approve under Part E.  The SEC site 
code “54” for “SAM Laboratories” must be selected from the drop down menu under the 
“SEC/SEC Desc” field on the claim screen in ECMS B only. 

7. As discussed earlier, the Secretary of Health and Human Services determined that it is not 
feasible for NIOSH to perform complete dose reconstructions for the class of employees who 
worked at SAM Laboratories from August 13, 1942 through December 31, 1947.  

NIOSH has indicated that partial dose reconstructions are possible based on occupational medical 
dose, some components of the internal dose and all external doses. Accordingly, for cases that had 
not been submitted to NIOSH and do not meet the criteria of the SEC class, the CE must refer these 
cases to NIOSH with a NIOSH Referral Summary Document (NRSD) to perform dose 
reconstructions.  The CE enters status code “NI” (Sent to NIOSH) in ECMS B. The status effective 
date is the date of the Senior or Supervisory CE signature on the NRSD. “NI” should only be 
entered in ECMS E after toxic exposure development is complete and the CE cannot accept 
causation. In that case the CE creates a memorandum to file stating that toxic exposure 
development is complete.  The CE then enters status code “NI” into ECMS E with the date of the 
memorandum as the status effective date.    

For those cases which were previously submitted to NIOSH for dose reconstruction and which were



returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required. If it is determined that the case does not qualify for the SEC class, the CE, through the 
Senior CE (SrCE), notifies the appropriate point of contact at NIOSH via e-mail to proceed with the
dose reconstruction. The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy
documents the date it was sent) for inclusion in the case file. The CE enters status code “NI” (Sent 
to NIOSH) into ECMS B, effective the date of the e-mail requesting NIOSH to proceed with dose 
reconstruction. The e-mail should include a brief statement of why the case should proceed with 
dose reconstruction, e.g., non-specified cancer, insufficient latency period or does not meet the 250 
work day requirement.  In addition, the CE is to notify the claimant by letter that the case is 
returned to NIOSH for dose reconstruction and the reason(s) it does not qualify for the SEC class. If
the case is an E/B case and toxic exposure development was completed with a memorandum to file 
(with a prior “NI”/”NW” code), the CE enters status code “NI” into ECMS E with the status 
effective date of the e-mail requesting NIOSH to proceed with dose reconstruction. 

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the “PD” (Partial Dose Reconstruction) reason code. The status effective 
date is the date the dose reconstruction is date-stamped into the District Office. The CE should not 
delete the “NW” (NIOSH, returned without a dose reconstruction) or “NI” (Sent to NIOSH) code 
already present in ECMS. If the CE had previously entered “NI” in ECMS E, the CE also enters 
codes “NR” and “PD” into ECMS E. If the case is an E/B case, the CE enters the Probability of 
Causation (PoC) into ECMS B and ECMS E (regardless of whether the “NI” code had previously 
been entered). 

8. If the claim meets the SEC employment criteria and includes both a specified cancer and a 
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction that resulted in a probability of causation of 50 percent or 
greater, and any secondary cancers that are metastases of a compensable cancer. In these instances, 
the CE drafts a recommended decision to accept the claim for the specified cancer (provided all 
criteria are met) and if necessary concurrently prepares a NRSD to NIOSH for a dose reconstruction
for the non-specified cancer to determine eligibility for medical benefits. The CE enters status code 
“SE” (Confirmed as SEC Claim) and the “NI” (Sent to NIOSH) code into ECMS B. The status 
effective date for the “SE” code is the date of the recommended decision to accept the specified 
cancer. The status effective date for the “NI” code is the date of the Senior or Supervisory CE 
signature on the NRSD. If the case is an E/B case, the CE enters status code “NI” (Sent to NIOSH) 
only after the toxic exposure development is complete and the CE cannot accept causation. In that 
case the CE creates a memorandum to file stating that toxic exposure development is complete. The
CE then enters status code “NI” into ECMS E with the date of the memorandum as the status 
effective date.  

9.  If there is a final decision to deny based on a POC of less than 50% and a review of the evidence
of record establishes likely inclusion in the SEC class, it will need to be reopened. In the exercise of
the Director’s discretion of the reopening process, the Director is delegating limited authority to the 
four District Directors to sign Director’s Orders for reopening. This delegated authority is limited to
reopenings based upon evidence that a SAM Laboratories employee meets the criteria for 
placement into the SAM Laboratories SEC class as defined by this Bulletin. This delegated 
authority extends to any case potentially affected by this SEC class.  However, if the District 
Director is unsure of whether the SEC is applicable to the case, the case should be referred to the 
National Office. A sample Director’s Order is provided in Attachment 3.  The Director is retaining 
sole signature authority for all other types of reopenings not otherwise delegated. Once a Director’s 
Order is issued, the district office is responsible for issuing a new recommended decision. 

10. For those cases which are reopened under the authority granted in this Bulletin, the District 
Director enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status 
effective date as the effective date of this bulletin. If the District Director is also reopening Part E, 



the “MN” code is also input in ECMS E. 

For all reopenings per this bulletin, upon completing the Director’s Order to reopen the claim, the 
District Director (DD) enters status code “MD” (Claim Reopened – File Returned to DO) into 
ECMS B to reflect that the case has been reopened and is in the district office’s jurisdiction.  (The 
“MZ” status code is not necessary).  The status effective date of the “MD” code is the date of the 
Director’s Order. If the Director’s Order reopens the Part E claim, the DD also enters status code 
“MD” into ECMS E. 

While the “MD” code is generally input by National Office staff, entry of this code has been 
delegated to the District Director, just as the authority to grant reopenings has been in this specific 
circumstance. 

11. Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending SAM 
Laboratories cases that have a recommended decision to deny. All cases on the comprehensive list 
identified in action item 2 that are located at a FAB office must be reviewed for possible inclusion 
in the SEC class.  If the employee worked at the SAM Laboratories during the time specified, has a 
specified cancer, and meets the 250 work day requirement, FAB is to review the case for the 
parameters of the SEC as specified in this Bulletin. If the criteria of the SEC are met, the FAB is to 
reverse the district office’s recommended decision to deny and accept the case. The CE/HR enters 
status code “F6” (FAB Reversed to Accept) into ECMS B/E (as appropriate) to reflect the FAB 
reversal with a status effective date equal to the date of the final decision to approve. The CE/HR 
enters status code “SE” (Confirmed as SEC Claim) into ECMS B with a status effective date equal 
to the date of the final decision to approve.  If the FAB is also reversing the Part E decision based 
on SEC designation, CE/HR also enters status codes “F6” and “SE” into ECMS E with a status 
effective date of the final decision for Part E. 

If no action is required, FAB must follow the instructions specified in action item 13, below, to 
indicate that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the District Office. If 
FAB determines that the case cannot be approved based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see action items 5 and 7) the HR must remand the case for 
district office action. The CE/HR enters status code “F7” (FAB Remanded) with “OTH” (No DO 
Error – Other) as the reason code.  If the decisions on Parts B and E are being remanded, the 
CE/HR enters the remand code into ECMS B and E. The status effective date is the date of the 
remand. 

12. The operational plan goal for the list of cases identified for review as part of this new SEC class 
is to complete the Part B recommended decision, return to NIOSH, or determine that no action is 
necessary within 45 days of the date of this Bulletin for at least 50% of the cases, and within 90 
days for 95% of the cases.  All cases requiring action due to this Bulletin should be completed 
within 120 days.

13. All cases on the DEEOIC generated list must be reviewed to determine if it qualifies under the 
SEC provision including cases still at NIOSH. If after review or further development, the CE/HR 
determines that a case on the list does not require any action to be taken (either a new recommended
decision to accept based on the SEC, or return to NIOSH, or a FAB reversal or remand) the 
CE/FAB HR must write a brief memo to the file that explains the case was reviewed under this 
bulletin, no additional action is necessary, and why. A case classified as not requiring any action is a
case that does not meet the SEC criteria or there is no need to return it to NIOSH for partial dose 
reconstruction. 

The CE must then code “NA” (No Action Necessary) and then select the appropriate reason code 
from the reason code drop down list. The “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC and the “NA” code is restricted to ECMS B only because the SEC review 
list is derived from Part B data. For SAM Laboratories cases that were reviewed under this bulletin 



and require no additional action, the reason code that must be selected is “835” (Reviewed under 
Bulletin 08-35, SAM Laboratories SEC).  Even if the case is an E/B case, the NA-835 must be 
coded into ECMS B only.  The status effective date of the “NA” code is the date of the memo to the 
file stating review is complete and the CE has determined there is no further action necessary. For 
those instances in which further development is necessary, the “NA-835” code is not entered 
initially. The “NA-835” code is only entered when the CE determines after development that the 
case does not meet the SEC criteria or there is no need to return it to NIOSH for partial dose 
reconstruction. For those cases on the DEEOIC list that were not withdrawn from NIOSH, the CE 
enters the “NA-835” code only after the CE determines that the case does not meet the SEC criteria.
These cases remain at NIOSH for completion of a partial dose reconstruction.  

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-835” code in addition to the closure code. The status effective date for the “NA” coding is the 
date of the memorandum to file. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation
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Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections. 

08-36 Kellex/Pierpont SEC Class

EEOICPA BULLETIN NO.08-36                       

Issue Date: June 30, 2008

___________________________________________________________

Effective Date: June 30, 2008 

___________________________________________________________

Expiration Date: June 30, 2009

___________________________________________________________

Subject: Kellex/Pierpont SEC Class  

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the 
Kellex/Pierpont facility Jersey City, New Jersey to be added to the Special Exposure Cohort (SEC).

The decision to initiate this petition occurred after the National Institute for Occupational Safety 
and Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.14. 
NIOSH submitted its findings to the petitioner and the Advisory Board on Radiation and Worker 
Health (“the Board”). On April 30, 2008, the Board submitted recommendations to the Secretary of 
Health and Human Services (HHS) to add to the SEC a class of employees who worked at 
Kellex/Pierpont in Jersey City, New Jersey from January 1, 1943, through December 31, 1953. 

On May 30, 2008, the Secretary of HHS designated the following class for addition to the SEC in a 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-35Attachments/EEOICPABulletin08-35Attachment3.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-35Attachments/EEOICPABulletin08-35Attachment2.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-35Attachments/EEOICPABulletin08-35Attachment1.htm


report to Congress.

All Atomic Weapons Employer (AWE) employees who worked at the Kellex/Pierpont facility in 
Jersey City, New Jersey from January 1, 1943, through December 31, 1953, for a number of work 
days aggregating at least 250 work days occurring either solely under this employment or in 
combination with work days within the parameters established for one or more other classes of 
employees in the Special Exposure Cohort. 

A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  The SEC designation for this class became effective as of June 29, 2008, which was
30 days after the Secretary of HHS designated the class for addition to the SEC in a report to 
Congress.  While Congress had the authority to reject the recommendation within the 30-day time 
frame, no action was taken to contradict the addition of this new SEC class.   

While a new SEC class has been added for employees at Kellex/Pierpont, NIOSH has determined 
that it is possible to reconstruct occupational medical dose during the time period in question. This 
means that for claims that do not satisfy the SEC membership criteria, a partial dose reconstruction 
is to be performed by NIOSH.

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the May 30, 2008 letter to Congress from the 
Secretary of HHS in which Secretary Leavitt makes the designation.

Purpose: To provide procedures for processing SEC claims for workers at the Kellex/Pierpont 
facility in Jersey City, New Jersey. 

Applicability: All staff.

Actions: 

1.  This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted.

2. The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at the Kellex/Pierpont facility in Jersey City, New Jersey 
during the period of the SEC class. It includes pending cases, cases previously denied and those at 
NIOSH.  It also includes specified and non-specified cancer cases. All cases on this comprehensive 
list must be reviewed by the district office(s) and by the Final Adjudication Branch (FAB) to 
determine whether the SEC class criteria are satisfied. This comprehensive list will be provided to 
the appropriate district offices and FAB under separate cover. 

The comprehensive list also includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD contains 
all of the information generated to date, e.g., CATI report, correspondence, and dose information.  
Also included on the CD, in the Correspondence Folder, should be a copy of the NIOSH letter sent 
to each claimant informing the claimant of the new SEC class and that his or her case is being 
returned to DOL for adjudication.  A copy of the NIOSH letter to affected Kellex/Pierpont claimants
is included as Attachment 2.  The claims examiner (CE) must print out a hard copy of the NIOSH 
letter for inclusion in the case file.

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC and consequently are still at NIOSH for a dose reconstruction.  These cases 
must also be evaluated for inclusion in the SEC class in accordance with the procedures in this 
bulletin.  If any such case qualifies under the SEC class, the CE through the Senior CE (SrCE), 
notifies the appropriate point of contact at NIOSH via e-mail to return dose reconstruction analysis 
records.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents
the date it was sent) for inclusion in the case file.  In addition, the CE must write a letter to the 



claimant to advise that the case file has been withdrawn from NIOSH for evaluation under the SEC 
provision. 

Once a case file is returned from NIOSH (including those cases where DEEOIC has withdrawn 
from NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the code entry is June 30, 2008.  However, the code is not entered until the DEEOIC office actually 
receives the NIOSH-returned dose reconstruction record. 

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this bulletin, then refer to the instructions in Action #13.  

3. For any cases identified as having a potential for compensability based on the new SEC class, the
responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction 
process.  

4. Based on this review, the CE determines whether the claimant has a specified cancer, as listed in 
the Federal (EEOICPA) Procedure Manual (PM) Chapter 2-600.5.  If the employee has a specified 
cancer, proceed to Action #5.  If the employee does not have a specified cancer, proceed to Action 
#7.

5. If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 work days at the Kellex/Pierpont facility in Jersey City, New Jersey between January 1, 
1943 and December 31, 1953 (or in combination with work days within the parameters established 
for one or more other classes of employees in the SEC). 

6. Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC classes, the CE should proceed in the usual manner for a 
compensable SEC claim and prepare a recommended decision.  

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the status effective date of the recommended decision 
to approve. (This is a change from previous guidance which tied the “SE” effective date to when the
employment and medical criteria for SEC has been met). The SEC site code “52” for “Kellex 
Pierpont” must be selected from the drop down menu under the “SEC/SEC Desc” field on the claim
screen. 

7. The Secretary of Health and Human Services determined that it is not feasible for NIOSH to 
perform complete dose reconstructions for the class of employees who worked at the 
Kellex/Pierpont site in Jersey City, New Jersey from January 1, 1943, through December 31, 1953.  

However, NIOSH has indicated that partial dose reconstructions are possible based on occupational 
medical dose. Accordingly, for cases that had not been submitted to NIOSH and do not meet the 
criteria of the SEC class, the CE must refer these cases to NIOSH with a NIOSH Referral Summary
Document (NRSD) to perform dose reconstructions. The CE enters status code “NI” (Sent to 
NIOSH) in ECMS B. The status effective date is the date of the Senior or Supervisory CE signature 
on the NRSD. 

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required. If it is determined that the case does not qualify for the SEC class, the CE, through the 
Senior CE (SrCE), notifies the appropriate point of contact at NIOSH via e-mail to proceed with the
dose reconstruction. The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy
documents the date it was sent) for inclusion in the case file.  The CE enters the status code “NI” 
(Sent to NIOSH), effective the date of the e-mail requesting NIOSH to proceed with dose 
reconstruction. The e-mail should include a brief statement of why the case should proceed with 
dose reconstruction, e.g., non-specified cancer, insufficient latency period or does not meet the 250 



work day requirement. In addition, the CE is to notify the claimant by letter that the case is returned
to NIOSH for dose reconstruction and the reason(s) it does not qualify for SEC class.

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters the status code “NR” (NIOSH Dose Reconstruction 
Received) in ECMS B, selects the “PD” (Partial Dose Reconstruction) reason code, and enters the 
Probability of Causation (PoC). The status effective date is the date the dose reconstruction is 
date-stamped into the District Office. The CE should not delete the “NW” (NIOSH, returned 
without a dose reconstruction) or “NI” (Sent to NIOSH) code already present in ECMS. 

8. If the claim meets the SEC employment criteria and includes both a specified cancer and a 
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction that resulted in a probability of causation of 50 percent or 
greater, and any secondary cancers that are metastases of a compensable cancer. In these instances, 
the CE drafts a recommended decision to accept the claim for the specified cancer (provided all 
criteria are met) and if necessary concurrently prepares a NRSD to NIOSH for a dose reconstruction
for the non-specified cancer to determine eligibility for medical benefits. The CE enters the status 
code “SE” (Confirmed as SEC Claim) and the “NI” (Sent to NIOSH). The status effective date for 
the “SE” code is the date of the recommended decision to accept the specified cancer.  The status 
effective date for the “NI” code is the date of the Senior or Supervisory CE signature on the NRSD .

9. If there is a final decision to deny based on a POC of less than 50% and a review of the evidence 
of record establishes likely inclusion in the SEC class, it will need to be reopened. In the exercise of
the Director’s discretion of the reopening process, the Director is delegating limited authority to the 
four District Directors to sign Director’s Orders for reopening. This delegated authority is limited to
reopenings based upon evidence that a Kellex/Pierpont employee meets the criteria for placement 
into the Kellex/Pierpont SEC class as defined by this Bulletin. This delegated authority extends to 
any case potentially affected by this SEC class.  However, if the District Director is unsure of 
whether the SEC is applicable to the case, the case should be referred to the National Office. A 
sample Director’s Order is provided in Attachment 3.  The Director is retaining sole signature 
authority for all other types of reopenings not otherwise delegated. Once a Director’s Order is 
issued, the district office is responsible for issuing a new recommended decision. 

10. For those cases which are reopened under the authority granted in this Bulletin, the District 
Director enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status 
effective date as the effective date of this bulletin. 

For all reopenings per this bulletin, upon completing the Director’s Order to reopen the claim, the 
District Director enters status code “MD” (Claim Reopened – File Returned to DO) to reflect that 
the case has been reopened and is in the district office’s jurisdiction. (The “MZ” status code is not 
necessary).  The status effective date of the “MD” code is the date of the Director’s Order. 

Please note that while the “MD” code is generally input by National Office staff, entry of this code 
has been delegated to the District Director, just as the authority to grant reopenings has been in this 
specific circumstance. 

11. Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending Kellex/Pierpont
cases that have a recommended decision to deny. All cases on the comprehensive list identified in 
action item 2 that are located at a FAB office must be reviewed for possible inclusion in the SEC 
class.  If the employee worked at the Jersey City Kellex/Pierpont facility during the time specified, 
has a specified cancer, and meets the 250 work day requirement, FAB is to review the case for the 
parameters of the SEC as specified in this Bulletin. If the criteria of the SEC are met, the FAB is to 
reverse the district office’s recommended decision to deny and accept the case. The CE/HR enters 
status code “F6”, with a status effective date (FAB Reversed to Accept) of the FAB decision to 
reverse. The “SE” (Confirmed as SEC Claim) status code must be entered with a status effective 
date equal to the status effective date of the final decision to approve. 



If no action is required FAB must follow the instructions specified in action item 13, below, to 
indicate that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the District Office. If 
FAB determines that the case cannot be approved based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see action items 5 and 7) FAB must remand the case for district
office action. The CE/HR enters status effective date “F7” (FAB Remanded) with “OTH” (No DO 
Error – Other) as the reason code, with a status effective date of the date of the remand.

12. The operational plan goal for the list of cases identified for review as part of this new SEC class 
is to complete the Part B recommended decision, return to NIOSH, or determine that no action is 
necessary within 45 days of the date of this Bulletin for at least 50% of the cases, and within 90 
days for 95% of the cases.  All cases requiring action due to this Bulletin should be completed 
within 120 days.

13. If after review or further development, the CE/HR determines that a case on the list does not 
require any action to be taken (either a new recommended decision to accept based on the SEC, a 
return to NIOSH, or a FAB reversal or remand) the CE/FAB HR must write a brief memo to the file
that explains the case was reviewed under this bulletin, no additional action is necessary, and why. 
A case classified as not requiring any action is a case that does not meet the SEC criteria or there is 
no need to return it to NIOSH for partial dose reconstruction. 

The CE enters the status code “NA” (No Action Necessary) and then selects the appropriate reason 
code from the reason code drop down list. The “NA” coding is specifically tied to the SEC review 
list generated by the DEEOIC and the “NA” code is restricted to ECMS B only because the SEC 
review list is derived from Part B data. For Kellex/Pierpont cases that were reviewed under this 
bulletin and require no additional action, the reason code that must be selected is “836” (Reviewed 
under 08-36, Kellex/Pierpont SEC).  Even if the case is an E/B case, the NA-836 must be coded 
into ECMS B only.  The status effective date of the “NA” code is the date of the memo to the file 
stating review is complete and the CE has determined there is no further action necessary. For those
instances in which further development is necessary, the “NA” code is not entered initially. The 
“NA” code is only entered when the CE determines, after any necessary development, that the case
does not meet the SEC criteria or there is no need to return it to NIOSH for partial dose 
reconstruction.  For those cases on the DEEOIC list that were not withdrawn from NIOSH, the CE 
enters the “NA-836” code only after the CE determines that the case does not meet the SEC 
criteria.  These cases remain at NIOSH for completion of a partial dose reconstruction.

If the CE discovers that the claimant(s) is/are deceased, the CE must still enter the “NA-836” code 
in addition to the closure code. The status effective date for the “NA” coding is the date of the 
memorandum to file. 

Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections
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08-37 Nuclear Materials and Equipment Corporation (NUMEC)-Parks Township SEC class.

EEOICPA BULLETIN NO.08-37                    

Issue Date:  June 30, 2008

___________________________________________________________

Effective Date:  June 30, 2008

___________________________________________________________

Expiration Date:  June 30, 2009

___________________________________________________________

Subject: Nuclear Materials and Equipment Corporation (NUMEC)-Parks Township SEC class.

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the 
NUMEC—Parks Township, Parks Township, Pennsylvania to be added to the Special Exposure 
Cohort (SEC). 

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
decided it qualified for evaluation under 42 C.F.R. § 83.13 and § 83.14. NIOSH submitted its 
findings to the petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).
 On April 30, 2008, the Board submitted a recommendation to the Secretary of Health and Human 
Services (HHS) to add to the SEC a class of employees who worked at NUMEC-Parks Township in
Parks Township, Pennsylvania from June 1, 1960 to December 31, 1980.   

On May 30, 2008, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress.  

All Atomic Weapons Employer (AWE) employees who worked at the Nuclear Materials and 
Equipment Corporation (NUMEC) facility in Parks Township, Pennsylvania, from June 1, 1960, 
through December 31, 1980, for a number of work days aggregating at least 250 work days 
occurring either solely under this employment or in combination with work days within the 
parameters established for one 

or more other classes of employees in the Special Exposure Cohort.  

A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  The SEC designation for this class became effective as of June 29, 2008, which was
30 days after the Secretary of HHS designated the class for addition to the SEC in a report to 
Congress.  While Congress had the authority to reject the recommendation within the 30-day time 
frame, no action was taken to contradict the addition of this new SEC class.   

While a new SEC class has been added for employees at NUMEC—Parks Township, NIOSH has 
determined that it is possible to perform partial dose reconstructions; for employees who worked 
during the class period.  This means that for claims that do not satisfy the SEC membership criteria, 
a partial dose reconstruction is to be performed by NIOSH.  

A previous SEC class pertaining to NUMEC at the Apollo location became effective on November 
29, 2007 and was the subject of Bulletin 08-12.  The guidance provided here is to be used in 
addition to the prior bulletin, as it pertains to an entirely new SEC class at a separate location.

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the May 30, 2008 letter to Congress from the 
Secretary of HHS in which Secretary Leavitt makes the designation.

Purpose: To provide procedures for processing SEC claims for workers at the NUMEC—Parks 



Township facility in Parks Township, Pennsylvania.  

Applicability: All staff.

Actions:

1.  This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted. 

2.  The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at the NUMEC—Parks Township during the period of the 
SEC class.  It includes pending cases, cases previously denied and those at NIOSH.  It also includes
specified and non-specified cancer cases.  All cases on this comprehensive list must be reviewed by 
the district offices(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC 
class criteria are satisfied.  This comprehensive list will be provided to the appropriate district 
offices and FAB under separate cover. 

The comprehensive list also includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD contains 
all of the information generated to date, e.g., CATI report, correspondence, and dose information.  
Also included on the CD, in the Correspondence Folder, should be a copy of the NIOSH letter sent 
to each claimant informing the claimant of the new SEC class and that his or her case is being 
returned to DOL for adjudication.  A copy of the NIOSH letter to affected NUMEC-Parks Township
claimants is included as Attachment 2.  The claims examiner (CE) must print out a hard copy of 
the NIOSH letter for inclusion in the case file. 

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC and consequently are still at NIOSH for a dose reconstruction.  These cases 
must also be evaluated for inclusion in the SEC class in accordance with the procedures in this 
bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE), 
notifies the appropriate point of contact at NIOSH via e-mail to return dose reconstruction analysis 
records.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents
the date it was sent) for inclusion in the case file.  In addition, the CE must write a letter to the 
claimant to advise that the case file has been withdrawn from NIOSH for evaluation under the SEC 
provision.                       

Once a case file is returned from NIOSH (including those cases where DEEOIC has withdrawn 
from NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the code entry is June 30, 2008. However, the CE does not enter the status code until the DEEOIC 
office actually receives the NIOSH-returned dose reconstruction record. Because NUMEC-Parks 
Township is an Atomic Weapons Employer, there is no entitlement to Part E benefits. 

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this bulletin, then refer to instructions in Action #13.  

3.  For any cases identified as having a potential for compensability based on the new SEC class, 
the responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

4.  Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the Federal (EEOICPA) Procedure Manual Chapter 2-600.5.  If the employee has a specified 
cancer, proceed to Action #5.  If the employee does not have a specified cancer, proceed to Action 
#7. 

5. If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 work days at the NUMEC-Parks Township facility in Parks Township, Pennsylvania from 
June 1, 1960 through December 31, 1980 (in combination with workdays within the parameters 



established for one or more other classes of employees in the SEC).  

Based on the SEC designation, any probative evidence that the employee was employed at the 
NUMEC-Parks Township facility for at least 250 work days during the SEC period is sufficient to 
include him or her in the SEC class.

6.  Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE should proceed in the usual manner for a 
compensable SEC claim and prepare a recommended decision. 

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the status effective date of the recommended decision 
to approve.  (This is a change from previous guidance which tied the “SE” effective date to when 
the employment and medical criteria for SEC has been met).  The SEC site code “53” for 
“NUMEC-Parks Township” must be selected from the drop down menu under the “SEC/SEC Desc”
field on the claim screen. 

7.  As discussed earlier, the Secretary of Health and Human Services determined that it is not 
feasible for NIOSH to perform complete dose reconstructions for the class of employees who 
worked at NUMEC-Parks Township from June 1, 1960 through December 31, 1980. 

NIOSH has determined that it lacks sufficient monitoring, process, or source term information from
thorium and source production operations to estimate internal radiation doses to employees for the 
period of June 1, 1960 through December 31, 1980.  NIOSH believes it has sufficient information 
to estimate the internal dose from uranium and plutonium from 1960 to 1976 and occupational 
external exposures (including medical exposures) for that same period.  NIOSH will use individual 
personal monitoring data, with the exception of the CEP (bioassay vendor) data, for partial dose 
reconstructions as appropriate.  This means that for claims that do not satisfy the SEC membership 
criteria, a partial dose reconstruction is to be performed by NIOSH.  Accordingly, for cases that had 
not been submitted to NIOSH and do not meet the criteria of the SEC class, the CE must refer these 
cases to NIOSH with a NIOSH Referral Summary Document (NRSD) to perform dose 
reconstructions.  The CE enters status code “NI” (Sent to NIOSH) in ECMS B.   The status 
effective date is the date of the Senior or Supervisory CE signature on the NRSD.  

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
Senior CE (SrCE), notifies the appropriate point of contact at NIOSH via e-mail to proceed with the
dose reconstruction.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed 
copy documents the date it was sent) for inclusion in the case file.  The CE enters status code “NI” 
(Sent to NIOSH) into the ECMS B, effective the date of the e-mail requesting NIOSH to proceed 
with dose reconstruction.  The e-mail should include a brief statement of why the case should 
proceed with dose reconstruction, e.g., non-specified cancer, insufficient latency period or does not 
meet the 250 work day requirement.  In addition, the CE is to notify the claimant by letter that the 
case is returned to NIOSH for dose reconstruction and the reason(s) it does not qualify for the SEC 
class.  

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the “PD” (Partial Dose Reconstruction) reason code.  The status effective 
date is the date the dose reconstruction is date-stamped into the District Office.  The CE should not 
delete the “NW” (NIOSH, returned without a dose reconstruction) or “NI” (Sent to NIOSH) code 
already present in ECMS. 

8.  If the claim meets the SEC employment criteria and includes both a specified cancer and a 
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction that resulted in a probability of causation of 50 percent or 



greater, and any secondary cancers that are metastases of a compensable cancer.  In these instances, 
the CE drafts a recommended decision to accept the claim for the specified cancer (provided all 
criteria are met) and if necessary concurrently prepares a NRSD to NIOSH for a dose reconstruction
for the non-specified cancer to determine eligibility for medical benefits.  The CE enters status code
“SE” (Confirmed as SEC Claim) and the “NI” (Sent to NIOSH) code into ECMS B.  The status 
effective date for the “SE” code is the date of the recommended decision to accept the specified 
cancer.  The status effective date for the “NI” code is the date of the Senior or Supervisory CE 
signature on the NRSD.  

9.  If there is a final decision to deny based on a PoC of less than 50% and a review of the evidence 
of record establishes likely inclusion in the SEC class, it will need to be reopened.  In the exercise 
of the Director’s discretion of the reopening process, the Director is delegating limited authority to 
the four District Directors to sign Director’s Orders for reopening. This delegated authority is 
limited to reopenings based upon evidence that a NUMEC-Parks Township employee meets the 
criteria for placement into the NUMEC-Parks Township SEC class as defined by this Bulletin.  This
delegated authority extends to any case potentially affected by this SEC class.  However, if the 
District Director is unsure of whether the SEC is applicable to the case, the case should be referred 
to the National Office.  A sample Director’s Order is provided in Attachment 3.   

The Director is retaining sole signature authority for all other types of reopenings not otherwise 
delegated.  Once a Director’s Order is issued, the district office is responsible for issuing a new 
recommended decision. 

10. For those cases which are reopened under the authority granted in this Bulletin, the District 
Director enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status 
effective date as the effective date of this bulletin.  

For all reopenings per this bulletin, upon completing the Director’s Order to reopen the claim, the 
District Director (DD) enters status code “MD” (Claim Reopened – File Returned to DO) into 
ECMS B to reflect that the case has been reopened and is in the district office’s jurisdiction.  (The 
“MZ” status code is not necessary).  The status effective date of the “MD” code is the date of the 
Director’s Order.  

Please note that while the “MD” code is generally input by  National Office staff, entry of this code 
has been delegated to the District Director, just as the authority to grant reopenings has been in this 
specific circumstance. 

11. Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending NUMEC-Parks 
Township cases that have a recommended decision to deny.  All cases on the comprehensive list 
identified in action item 2 that are located at a FAB office must be reviewed for possible inclusion 
in the SEC class.  If the employee worked at the NUMEC-Parks Township facility during the time 
specified, has a specified cancer, and meets the 250 work day requirement, FAB is to review the 
case for the parameters of the SEC as specified in this Bulletin.  If the criteria of the SEC are met, 
the FAB is to reverse the district office’s recommended decision to deny and accept the case.  The 
CE/HR enters status code “F6” (FAB Reversed to Accept) into ECMS B to reflect the FAB reversal 
with a status effective date equal to the date of the final decision to reverse. The CE/HR enters 
status code “SE” (Confirmed as SEC Claim) into ECMS B with a status effective date equal to the 
date of the final decision to approve. 

If no action is required, FAB must follow the instructions specified in action item 13, below, to 
indicate that a review of the case was completed.                                        

Every effort should be taken to avoid a remand of a potential SEC claim to the District Office.  If 
FAB determines that the case cannot be approved based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see action items 5 and 7), the HR must remand the case for 
district office action.  The CE/HR enters status code “F7” (FAB Remanded) with “OTH” (No DO 
Error-Other) as the reason code.  The status effective date is the date of the remand. 



12. The operational plan goal for the list of cases identified for review as part of this new SEC class 
is to complete the Part B recommended decision, return to NIOSH, or determine that no action is 
necessary within 45 days of the date of this Bulletin for at least 50% of the cases, and within 90 
days for 95% of the cases.  All cases requiring action due to this Bulletin should be completed 
within 120 days. 

13. All cases on the DEEOIC generated list must be reviewed to determine if they qualify under the 
SEC provision, including cases still at NIOSH. If after review or further development, the CE/HR 
determines that a case on the list does not require any action to be taken (either a new or 
recommended decision to accept based on the SEC, or return to NIOSH, or a FAB reversal or 
remand) the CE/FAB HR must write a brief memo to the file that explains the case was reviewed 
under this bulletin, no additional action is necessary, and why.  A case classified as not requiring any
action is a case that does not meet the SEC criteria or there is no need to return it to NIOSH for 
partial dose reconstruction. 

The CE must then code “NA” (No Action Necessary) and then select the appropriate reason code 
from the code drop down list.  The “NA” coding is specifically tied to the SEC review list generated
by DEEOIC and the “NA” code is restricted to ECMS B only because the SEC review list is 
derived from Part B data.  For NUMEC-Parks Township cases that were reviewed under this 
bulletin and require no additional action, the reason code that must be selected is “837” (Reviewed 
under Bulletin 08-37, NUMEC-Parks Township SEC).  Even if the case is an E/B case, the NA-837 
must be coded into ECMS B only.  The status effective date of the “NA” code is the date of the 
memo to the file stating review is complete and the CE has determined there is no further action 
necessary.  For those instances in which further development is necessary, the “NA-837” code is not
entered initially.  The “NA-837” code is only entered when the CE determines after development 
that the case does not meet the SEC criteria or there is no need to return it to NIOSH for partial dose
reconstruction.  For those cases on the DEEOIC list that were not withdrawn from NIOSH, the CE 
enters the “NA-837” code only after the CE determines that the case does not meet the SEC 
criteria.  These cases remain at NIOSH for completion of a partial dose reconstruction. 

If the CE discovers that the claimant(s) is/are deceased, the CE must still enter the “NA-837” code 
in addition to the closure code. The status effective date for the “NA” coding is the date of the 
memorandum to file. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation
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08-38 Rescinding Bulletins 06-10 and 06-14 Note: This bulletin replaces Bulletin Nos. 06-10 
and 06-14 

EEOICPA BULLETIN NO.08-38    

Issue Date: June 25, 2008 
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___________________________________________________________

Effective Date: June 25, 2008 

___________________________________________________________

Expiration Date: June 25, 2009 

___________________________________________________________

Note: This bulletin replaces Bulletin Nos. 06-10 and 06-14.

Subject:  Rescinding Bulletins 06-10 and 06-14.   

Background: Given the complexity and number of claims presented under Part E of the Energy 
Employees Occupational Illness Compensation Program Act (EEOICPA), means to expedite the 
claims adjudication process were developed to assist the Claims Examiner (CE).  The Division of 
Energy Employees Occupational Illness Compensation (DEEOIC) National Office (NO) 
established criteria for the presumption of causation in certain specific situations as outlined in 
EEOICPA Bulletin No. 06-08.  

DEEOIC specialists researched authoritative scientific publications, medical literature, and 
occupational exposure records for information to identify medical illnesses for which current 
scientific knowledge does not show a relationship or an etiology due to biological or chemical 
exposure.  The findings of these specialists were incorporated into the appendices of Bulletin 06-10 
and its amendment, Bulletin 06-14, to assist the CE in rendering timely and accurate claim 
determinations under Part E of the EEOICPA.  

The information provided in Bulletins 06-10 and 06-14 were not intended to disqualify claims 
automatically based on medical conditions with no known causal link to toxic exposure.  Bulletins 
06-10 and 06-14 allowed the claimant to present evidence to refute the conclusions of the DEEOIC 
specialists, and did not affect existing procedures in place for establishing causation based upon 
radiation exposure for cancer.

This bulletin replaces Bulletins 06-10 and 06-14.  The information contained in the appendices to 
Bulletins 06-10 and 06-14 has been rendered operationally obsolete by the continued development 
of the EEOICP Site Exposure Matrices (SEM) website.  SEM represents the most current, accurate, 
and comprehensive information regarding toxic substances and their known health effects, and is 
updated regularly.  DEEOIC has updated SEM to include new conditions based on evidence 
received from claimants.  

The information housed in SEM in no way precludes the claimant’s ability to present evidence that 
refutes the conclusions of the DEEOIC specialists.  To challenge the scientific conclusions 
presented, compelling and probative evidence must establish that exposure to a toxic substance has 
been shown to cause, contribute, or aggravate an occupational illness.  This bulletin does not affect 
existing procedures in place for establishing causation based upon radiation exposure for cancer.   

References:  Energy Employees Occupational Illness Compensation Act of 2000, 42 U.S.C. § 7384 
et seq.; 20 C.F.R. §§ 30.111-30.114, 30.230-30.232, 30.300-30.320, 30.400-30.406, 30.420-30.422, 
30.505, 30.700-30.726, 30.815, and 30.900-30.912; the Federal (EEOICPA) Procedure Manual: 
Part E, Chapter E-500 (Evidentiary Requirements for Causation); the EEOICP Site Exposure 
Matrices; and the National Library of Medicine Haz-Map.

Purpose:  To rescind Bulletin Nos. 06-10 and 06-14.  

Applicability:  All staff.  

Actions: 

1.              The CE will conduct initial development of medical evidence submitted in support of a 
Part E claim based upon established procedures as set out in EEOICPA PM 2-300 and E-500.
 Medical evidence must establish that a covered employee was diagnosed with the disease or illness



being claimed.  Once the CE has confirmed the existence of a diagnosed illness, he or she should 
determine if it corresponds to one of the conditions listed in SEM as having a causal link to 
occupational exposure to a toxic substance.  

SEM lists three distinct categories of illnesses: specific medical conditions for which a causal link 
to toxic substances has been identified; conditions for which no known causal link exists based 
upon the National Library of Medicine’s Occupational Exposure to Hazardous Agents database 
(Haz-Map); and specific medical conditions for which there is no established causal link to toxic 
substance exposure based on Haz-Map, but that the CE will still develop for causation based on 
biological exposure (for example, legionellosis and hantavirus). 

2.  If it is determined the diagnosed illness does not appear in SEM, or does not correspond to a 
condition listed in SEM as having a link to occupational or biological exposure to a toxic substance,
the CE prepares a letter to the claimant(s).  The letter should notify the claimant(s) that available 
evidence does not demonstrate a known link between the condition being claimed and exposure to a
toxic substance.  

·        If the claimed condition is cancer, the claimant is advised that DEEOIC will 
assess the claim based upon exposure to radiation. This is done either through 
membership in a Special Exposure Cohort (SEC) class or the dose reconstruction 
process and the resultant Probability of Causation (POC).  An SEC analysis is 
comparatively easy to complete.  The CE should check for SEC membership before 
developing for toxic exposure.  However, if there is no SEC class membership, the 
CE should develop for non-radiation toxic causation while awaiting the results of a 
POC.  If a link between a biological or chemical exposure and the illness is found 
and the results of the POC analysis are not yet available, the CE should accept the 
Part E claim and pend the B portion until the POC is returned.  If the outcome of the 
SEC or POC is negative and the CE has found no other link, the claimant must 
produce evidence that the cancer is affiliated with a toxic substance.  (See paragraph 
3 for a larger discussion of claimant evidence).  

·        If the claimed condition is not cancer, the claimant is advised the DEEOIC will
evaluate any argument, medical, or scientific evidence submitted in support of a 
causal relationship between the claimed illness and a toxic substance exposure.  

The letter must allow the claimant(s) thirty days to provide a response.  If additional time is 
required to obtain information, the claimant should notify the claims examiner.  The CE will permit 
any reasonable request for an extension of the deadline for evidence submission. 

3.  The CE must evaluate all evidence received from the claimant(s) or other sources to determine if
there is any compelling or probative basis for review by a DEEOIC specialist.  There are essentially
two types of evidence that a CE might encounter:  evidence of a programmatic nature (i.e. 
broad-based epidemiological studies conducted by a university or peer reviewed articles in a 
reputable medical journal) and claim-specific evidence (i.e. a well-reasoned and medically 
rationalized opinion from a treating physician).  

Occasionally programmatic evidence will be submitted in support of a claim.  Despite the type, the 
CE must evaluate the evidence on its merits and determine whether or not it is probative in nature 
and warrants review by a DMC or National Office toxicologist, or both.  Evidence not warranting a 
referral includes: unsubstantiated statements of causal relationship; speculative or equivocal 
medical/specialist opinions; scientific literature or other documents that do not provide reference to 
the illness under evaluation; and general news articles from print or the Internet.  The CE must 
follow the guidance below when evaluating all such evidence relative to this Bulletin:

(a)  Programmatic Evidence.  This type of evidence may allow DEEOIC to make a program-wide 
policy decision regarding how to treat a certain disease/exposure relationship.  Programmatic 
evidence should be based on studies that are occupational in nature, cover a statistically significant 



human population, and be published in a peer reviewed journal. This would include, for example, 
large-scale studies conducted by a university regarding occupational or environmental etiology.  
Animal and environmental studies may also be useful in certain circumstances. Some chemicals 
used in the production of nuclear weapons are so unique and exotic that no broad-based studies of 
their health effects exist; therefore, animal and environmental studies must be assessed for possible 
program-wide applications.

Evidence that is programmatic in nature must be forwarded to National Office for review by the 
toxicologist and possibly the DEEOIC Medical Director and other policy makers.  Such referrals 
are routed to National Office utilizing the existing method of referrals to the toxicologist.  

(b) Claim-Specific Medical Evidence. Claim specific evidence can be used establish a causal 
relationship for a specific employee based on his or her unique conditions or history.  This evidence 
would take the form of a reasoned opinion from a qualified medical specialist concerning the 
employee’s particular circumstances.  This reasoned opinion may be accompanied by human 
epidemiological studies or other scientific findings supporting a causal relationship between an 
illness and a toxic substance.  

Generally, such evidence will require a DMC review to determine whether or not the conclusions 
drawn by the opining physician are plausible given the facts of the case.  If there is a question 
regarding the exposure aspects of the case, the CE refers the matter to an Industrial Hygienist for an
exposure analysis before forwarding the matter on to the DMC.  

If the evidence is of such a nature that it establishes, in a logical way, a causal relationship between 
a disease and an exposure, a review by the National Office toxicologist might be in order.  
Similarly, if the opinion relates to a chemical about which little is known, a toxicologist review 
might be necessary.  The CE consults his/her supervisor to evaluate the efficacy of a potential 
toxicologist review and such referrals are made pursuant to existing guidelines.  While rare, it is 
possible that a toxicologist referral of this nature could result in a policy decision and thus equate to
programmatic evidence.  If the toxicologist determines that the opinion can be used in other 
decisions meeting similar fact patters, the opinion could be used as a policy making tool and SEM 
will be updated as noted below.    

(c) Programmatic and Claim Specific.  At times both types of evidence will be offered.  It is 
possible that a claimant or treating physician will enter evidence of a programmatic nature into the 
record as claim-specific.  If this is the case, the CE must evaluate the evidence with his/her 
supervisor to determine whether it warrants National Office review. If so, the evidence is forwarded
for toxicologist review as noted above.  

Evidence that alters policy and is implemented program-wide will be communicated to the National
Office SEM POC so that SEM will reflect these policy decisions.  The Policy Branch Chief will 
inform the SEM POC whenever a policy change requires a SEM update.  A programmatic change 
may or may not require the issuance of a bulletin.  In either case, SEM updates with policy 
implications will be evident by the appearance of the small DOL icon in the “References” column 
in the SEM search result page.  The appearance of the DOL icon will inform the CE that policy 
guidance is present regarding a given subject in SEM and the CE must review the policy statement 
before proceeding further.    

4.  If, after reasonable development, the CE has determined the response from the claimant(s) is 
insufficient to warrant review by a DEEOIC specialist, a finding for causation can be rendered with 
regard to toxic exposure.  The CE will make the finding that an exposure to a toxic exposure was 
not “at least as likely as not a significant factor in aggravating, contributing to or causing the 
diagnosed illness.”  While it may be necessary to await a dose reconstruction and POC calculation 
regarding a diagnosed cancer, all non-cancerous conditions immediately receive a recommended 
decision denying compensation for the illness under the EEOICPA.  If any of the non-cancer 
conditions are consequential to the cancer, a decision on those conditions should not be rendered 



until the cancer decision is made.  The recommended decision includes a citation to this bulletin. 

5.  The following wording is to be included in the Conclusions of Law in both the recommended 
and final decisions:

DEEOIC has been unable to identify any relationship between [insert condition] and exposure to 
toxic substances.  There is insufficient evidence to determine that an exposure to a toxic substance 
was at least as likely as not a significant factor in aggravating, contributing to or causing the 
diagnosed illness.   

6.  Claimants are encouraged to submit documentation of established occupational illness 
correlations for possible inclusion in SEM.  Paragraph 3 outlines the programmatic evidence that 
would assist in modifying SEM.  SEM contains a link for claimants to e-mail information on illness
causation, and an address for mailing documentation.  Each DO and FAB has designated a SEM 
Point of Contact (POC) that is responsible for forwarding information received in the District 
Office concerning possible additions to SEM to the NO.  

Disposition:  Retain until superceded or incorporated into the Federal (EEOICPA) Procedure 
Manual

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation 

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections

08-39 Privacy Act - Personally Identifiable Information 

EEOICPA BULLETIN NO.  08-39

Issue Date:  July 16, 2008

___________________________________________________________

Effective Date: July 16, 2008

___________________________________________________________

Expiration Date: July 16, 2009

___________________________________________________________

Subject:  Privacy Act - Personally Identifiable Information (PII)

Background:  The release of information by any governmental agency, including the Division of 
Energy Employees Occupational Illness Compensation (DEEOIC), is subject to two federal laws: 
the Freedom of Information Act (FOIA) and the Privacy Act of 1974.

The Privacy Act of 1974 applies to an individual seeking information about him/herself. The law 
provides an individual the right to access records that are maintained in federal “systems of records”
and that are retrievable by his/her name or other personal identifier. This applies to most of the 
requests received by DEEOIC for information. 

The amount of data collected, maintained and shared in the management of workers’ compensation 
files creates certain vulnerabilities in the integrity of the privacy of records maintained by 
DEEOIC.  As a result, procedures must be put in place to mitigate the risk of improper disclosure.

The claim files maintained by DEEOIC constitute a “system of records” under the Privacy Act of 
1974 and must be treated accordingly.  These records contain personally identifiable information 



(PII).

“PII” is defined as information that can be used to distinguish or trace an individual's identity, such 
as their name, Social Security number, or biometric records, alone, or when combined with other 
personal or identifying information that is linked or linkable to a specific individual, such as date 
and place of birth, mother’s maiden name, etc. 

The Department of Labor defines “Protected PII” as PII, which when disclosed, could result in 
harm to the individual whose name or identity is linked to that information.  This is distinguished 
from “Non-sensitive PII”, the disclosure of which cannot reasonably be expected to result in 
personal harm.  

Protected PII includes, but is not limited to:

·        Social Security number

·        Credit card number

·        Bank account number

·        Residential address

·        Residential or personal telephone number

·        Biometric identifier (image, fingerprint, iris, etc.)

·        Date of birth

·        Place of birth

·        Mother’s maiden name

·        Criminal records

·        Medical records

·        Financial records.

Non-sensitive PII that can become protected if linked with other Protected PII includes:

·        First/last name

·        E-mail address

·        Business address

·        Business telephone

·        General education credentials.

Categories of PII that indirectly identify an individual:

 Any information where it is reasonably foreseeable that the information will be linked with 
other information to identify an individual. 

 Documents not containing a name or Social Security number but that do contain a place of 
birth and mother’s maiden name which, when taken together, may identify a specific 
individual. 

 Documents containing the name or names of other individuals (e.g. names of coworkers). 

A deceased person’s name, address or Social Security number is not PII; however, a document 
referring to a deceased person may also contain PII regarding living relatives, authorized 
representatives, or associates.   

Safeguarding the sensitive data that includes personally identifiable information (PII) is of utmost 
importance. Care and vigilance must be exercised in daily operations when accessing, processing, 
transporting, or storing the sensitive data on end-user computing devices and portable media. 



The Privacy Act of 1974 provides for criminal penalties against individuals for willful disclosure of 
PII in a manner that is prohibited by the Act and civil penalties against agencies for willful or 
intentional failure to comply with the provisions of the Act.

References: Privacy Act of 1974, 5 U.S.C. § 552a; OMB Memorandum M-06-19, Reporting 
Incidents Involving Personally Identifiable Information and Incorporating the Cost for Security in 
Agency Information Technology Investments, July 12, 2006; OWCP Bulletin No. 08-01, Privacy 
Act – Personally Identifiable Information (PII), January 23, 2008; OWCP Bulletin No. 08-02, 
Case-specific email transactions, May 9, 2008; DLMS 9, Chapter 1200 - DOL Safeguarding 
Sensitive Data Including Personally Identifiable Information, January 8, 2008; DLMS 5, Chapter 
200 - The Privacy Act of 1974 and Invasion of Privacy, November 17, 2004.

Purpose:  To provide guidance on how to protect personally identifiable information on DEEOIC 
claimants.  

Applicability: All Staff

Actions:  

1.   The CE must prevent the unauthorized release of CDs, paper records, or any other material that 
contains PII for any living individual.  This includes materials received from NIOSH, DOE (DAR 
records), unions, corporate verifiers, resource centers, or any other source. 

2.   CDs from NIOSH and DOE (DAR records) often contain PII of individuals other than the 
employee/subject of the information request.  The CE must thoroughly review all documents before
copying the information for a claimant.  If a document requested by a claimant contains the PII of 
an individual other than the claimant, the CE must print the record and physically redact the other 
individuals’ PII from the document by totally concealing the information with a black marker, 
opaque tape, or other method that completely removes the PII.  A copy of the newly redacted record
must be made to ensure that no information can be detected from materials sent to the requesting 
claimant.  The CE must then ensure that the unredacted file is not saved on a copy of any CD to be 
sent to the claimant.

The CE must mark CDs that contain PII on other individuals in the case file as follows: 

NOTICE DEEOIC 

EMPLOYEE

This CD and/or printed documents from the CD, includes confidential information on workers 
other than this employee.  This information must be carefully reviewed and redacted before any 
release of the information from the CD, whether by electronic or printed version, pursuant to the 
Privacy Act.  Monetary fines may be imposed on an individual government employee for release of 
confidential information or personally identifiable information.

The CE must take care to ensure that any CD containing PII is not separated from the case file.

3.   The CE must comply with all proscribed OWCP directives concerning the use of e-mail 
containing PII.  E-mail sent from one DEEOIC employee to another DOL employee through the 
ESA wide-area network (WAN) is considered secure. E-mail to and from contractors who use the 
ESA network (ESA owned and properly configured equipment, including remote laptops that access
the ESA WAN) is also considered secure. As such, reference to the employee’s name and case 
number may be used in the body of the message. However, no reference to the employee’s name or 
Protected PII (see definition above) should be made in the subject portion of the e-mail. Central Bill
Process (CBP) “threads”, provided through the bill processing agent’s secured website conform to 
this policy, as they are secured within an accredited network.

Any e-mail originating within the DOL network that is forwarded to outside parties becomes 
non-secure, and PII must be deleted as explained below.



4.   E-mail between DEEOIC employees and outside parties is outside the ESA network, and 
therefore does not guarantee security. As such, the CE must not disclose any Protected PII in any 
part of the e-mail message.

• The last four digits of a person’s SSN may be referenced in the body of the message along with 
the last name only, as long as the remainder of the SSN, full name, or other PII is not used 
anywhere in the e-mail message or in attachments that are not password protected or encrypted. 

• Attachments that are encrypted with Point Sec may contain the full SSN and name. (See 
instructions for sending encrypted documents to non-Point Sec users: http://omap/Pointsec
%20Encryption/Quick_Reference_Guide.pdf)

In accordance with the above directive, the CE must not send information requests to the resource 
centers, corporate verifiers, NIOSH, or the Department of Energy via unencrypted e-mail, if the 
request contains Protected PII for an individual.  Development letters to corporate verifiers should 
be faxed or mailed; or the CE can contact the corporate verifier by telephone.  E-mails to the 
resource centers, NIOSH, and DOE Operations Centers may contain the last name and last four 
digits of a person’s SSN, as described above.  

5.   CEs may receive e-mail messages from sources outside of DOL that contain PII in the text.  The
CE is reminded that substantive e-mail responses to outside parties who are not a party to the case 
are strictly prohibited. An acknowledgement e-mail may be sent, but reference to any personal 
identifiers must be removed, and the CE must never confirm the existence of cases for specific 
claimants to members of the public who are not a party to the case.

6.   When DEEOIC employees exchange e-mail messages with the bill processing agent concerning 
claimants, the communications should reference the claimant’s CBP Member ID (from the CBP 
claimant eligibility file).  Claimant names should not be included in the same e-mail message as 
these Member IDs unless they are provided in an encrypted attachment.

The CE must review attachments and e-mail message chains, and if necessary, alter them to remove
reference to the claimant’s name, SSN or other Protected PII if that e-mail trail is being forwarded 
outside of DOL. If it is not possible to alter or redact the document or e-mail, or if it is important 
that the attachment or e-mail include both the claimant’s name and case number or SSN, the CE 
must fax or send the document via mail or courier to the appropriate party. Packages containing 
extracts of multiple Protected PII records sent via mail or courier must be tracked (e.g. Registered 
Mail, Return Receipt, Fed Ex, etc.).

If a case-specific e-mail message is received from an outside party containing Protected PII, the 
message should be printed for inclusion in the case file.

If a DEEOIC response containing Protected PII is required, the CE should respond in accordance 
with the above guidance. If a CE’s response does not require Protected PII, the response may be 
made via a reply e-mail message, but the Protected PII from the originating e-mail request must be 
deleted or redacted. The response should also include a statement encouraging the party to write or 
call with future requests that include Protected PII.  The CE must adhere to this procedure when 
communicating with any source, including, for example, claimants, physicians, and Congressional 
offices. 

DEEOIC does not handle claims communications with claimants or physicians over e-mail. The CE
should always encourage claimants and physicians to communicate with DEEOIC via telephone or 
letter if they have specific questions regarding individual claims, as e-mail cannot be considered 
secure.

7.   The CE may respond to inquiries and communications regarding deceased claimants without 
protecting the decedent’s information, as the right to privacy ends upon death. CEs are cautioned, 
however, that living beneficiaries' information must continue to be protected.

8.   Upon receiving a written and signed request from a claimant or the authorized representative of 



a claimant for a copy of the claim, the CE handling the case can arrange for the case file to be 
photocopied and sent to the claimant, or authorized representative. 

 The CE or a Workers Compensation Assistant (WCA) completes the Data Release Form 
(See Attachment 1) providing all prudent information such as case number, claimant’s 
information and the name of the person assigned the responsibility of making the actual 
copies. 

 The mail staff will make the copy of the file, and return the file and the copy to the CE who 
made the request.  The CE must take the case file along with the Data Release Form and 
examine each page of the file to look for any PII that does not belong to requester. 

 If the CE finds PII other than that of the requester, the CE redacts that information from the 
photocopies.  A permanent ink black marker that thoroughly conceals the PII must be used 
in redacting the hard copy. 

 Once the examination of the case file and any necessary redaction is completed, the case 
file, photo copies and the signed Data Release Form is returned back to the CE or WCA. 

 The CE or WCA must then provide the copy of the redacted case file to the appropriate 
Supervisory Claims Examiner (SCE), Senior CE, or hearing representative (HR) to ensure 
the documents are appropriately redacted. 

 The name and signature of the person performing the secondary check will also be filled out 
on the Data Release Form. 

 Only after this two level verification is completed will the CE, WCA, or HR send out the 
data to the claimant. 

 The original copy of the Data Release Form will be placed in the original case file. 

9.   The CE must follow the same procedure that is provided above for paper records before 
releasing any records in an electronic format:

 CE has the first level responsibility for verifying that all additional PII not related to the 
requester has been removed from the electronic file. 

 The SCE, Senior CE, or HR will be responsible for conducting the second level verification 
for PII information on the electronic media. 

10.  The CE must only store Protected PII or other sensitive data on portable media when absolutely
necessary, as determined by DEEOIC. 

Protected PII and other sensitive data on portable media devices including laptops issued by DOL 
must be protected with encryption. All removable storage media, such as flash drives, CDs, DVDs, 
writable optical media, and external hard drives that will store Protected PII or other sensitive data, 
must be encrypted. DOE and NIOSH submit CDs containing claimant PII to DEEOIC in 
accordance with Department of Energy and Department of Health and Human Services policy. Both
DOE and NIOSH have assured DEEOIC that these policies address the sensitivity of the materials, 
and provide adequate protection of claimant PII.

All reasonable measures will be taken to ensure that portable media containing Protected PII and 
other sensitive data are stored inside a safe or in a secured, locked cabinet, room, or area during 
periods when the media is not in transit or in active use. 

11.  Portable media containing Protected PII or other sensitive data including CDs, DVDs, or other 
writable media may be transmitted by the United States Postal Service or another DOL-authorized 
delivery service if media is encrypted to DOL standards and double-wrapped in an opaque package 
or container that is sufficiently sealed to prevent inadvertent opening and to show signs of 
tampering. The decryption key must not be included in the same package, but transmitted via a 



separate or alternate channel. The package must be sent via certified carrier with an ability to track 
pickup, receipt, transfer, and delivery. 

12.  Documents and electronic media containing PII must never be discarded in wastebaskets or 
recycle bins, but must be shredded or burned. Documents containing PII must be boxed in 
containers marked as “Sensitive Information – Burn Box” and burned if volumes are large. CDs 
containing PII must be disposed of via shredding.

13.  If Protected PII is improperly released as a result of the inadvertent mailing of a case record 
copy to an incorrect individual, or a release pursuant to a Privacy Act request of a case record that 
contains incorrectly filed documents or documents with other individuals’ Protected PII that has not 
been redacted, the CE takes the following actions:

(a)                     The CE begins the document recapture process by asking the individual to return 
the document (either via telephone or registered mail) and offering a self-addressed, stamped 
envelope for return of the material directly to the district office for re-filing or destruction.

(b)                     The CE immediately notifies the District Director who in turn notifies the Regional 
Director, who complies with established Departmental reporting requirements documenting the type
of PII disclosure, the circumstances surrounding the disclosure and how it was discovered, the 
appropriate actions taken to recover the PII documents in question and the disposition of that 
recovery effort.

(c)                     The CE must track each PII recapture request within the regional or FAB office.  If 
the recapture of the PII document(s) is successful, the incident will be closed with the incident 
record filed and maintained in OWCP.

(d)                     If the third party in possession of errant PII document(s) refuses to return the 
document(s), the CE must report the situation to the National Office, through the Regional Director,
who will provide guidance on determining what actions should be taken.

Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees

Occupational Illness Compensation

Attachment 1

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers,

FAB District Managers,Operation Chiefs, Hearing Representatives, District Office Mail & File 
Section

08-40 Processing cases with a recommended decision pending at FAB in excess of one year

EEOICPA BULLETIN NO.  08-40

Issue Date: August 27, 2008 

________________________________________________________________

Effective Date: August 27, 2008

________________________________________________________________

Expiration Date: August 27, 2009

________________________________________________________________

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-39Attachments/EEOICPABulletin08-39Attachment1.htm


Subject: Processing cases with a recommended decision pending at FAB in excess of one year. 

Background: 20 C.F.R. § 30.316 (c) states that:

“Any recommended decision (or part thereof) that is pending either a hearing or a review of the 
written record for more than one year from the date the FAB received the written statement 
described in § 30.310(a), or the date the Director reopened the claim for issuance of a new final 
decision pursuant to § 30.320(a), shall be considered a final decision of the FAB on the one-year 
anniversary of such date. Any recommended decision described in § 30.311 that is pending at the 
FAB for more than one year from the date that the period of time described in § 30.310 expired 
shall be considered a final decision of the FAB on the one-year anniversary of such date." 

This language was added to the regulations to guarantee that delays do not occur in the adjudication
process.  There are three different scenarios applicable to the one year time limit (or “one year 
rule”):

1.  In cases where there is an objection, the recommended decision becomes final one year after the 
date the objection is received in the FAB (if no final decision has been issued.)  

2.  In cases where no objection is filed, the recommended decision becomes final one year after the 
period for objections has expired (if no final decision has been issued).  This would be 425 days [60
days to object + 365 days (one year)] after the recommended decision date.

3.  In cases where a Director’s Order vacated the final decision, the recommended decision becomes
final one year after the date of the Director’s Order (if a new final decision has not been issued).

The current version of the Procedure Manual at Chapter 2-1300.10 states that in such instances 
where the recommended decision becomes final after the one-year time limit has been exceeded, 
“the FAB will issue a final decision explaining the delay in the adjudication process.”  This is no 
longer the procedure to be followed in these types of cases.  This bulletin serves to update the 
procedures for handling these types of cases.

Reference:  20 C.F.R. § 30.316 (29 December 2006), Federal (EEOICPA) Procedure Manual 
(EEOICPA Tr. No. 05-01, April 2005) 

Purpose: To provide guidance on processing claims that have a “regulatory/administrative” final 
decision based on the “one-year rule.”  

Applicability: All Staff

Actions:

1.              Once the one year time frame has elapsed, there is essentially a regulatory/administrative 
final decision.  This means the recommended decision is considered final as of the pertinent one 
year date and becomes known as the regulatory/administrative final decision.  The district FAB CE 
or HR does not need to issue any correspondence or decision to the claimant at this time. These 
cases are reviewed by the Office of the Director to vacate the regulatory/administrative final 
decision so a formal final decision can be issued. 

2.              If a claims examiner (CE) or hearing representative (HR) in a district FAB office has a 
case in which there is a recommended decision that has not had a corresponding final decision or 
remand order issued within (a) one year after the period for objections has expired; (b) one year 
from the date the objection or hearing request was received (if one was filed); or (c) one year from 
the date of the Director’s Order vacating the final decision (if one was issued), the case file must be 
forwarded to the Washington, DC FAB for review.

3.              If the case is identified in the district office as requiring a regulatory/administrative final 
decision, the case should be returned first to the district FAB along with notification on the transfer 
sheet that the case requires a regulatory/administrative final decision.  The case should then be sent 
to the Washington, DC FAB. 



When the district FAB CE/HR identifies a regulatory/administrative decision based on the one year 
rule described above, the FAB CE/HR enters the “F10” (Regulatory Final Decision) claim status 
code into ECMS prior to referral to the Washington, DC FAB.  The status effective date of the code 
is the one-year anniversary date of the objection being received (as indicated by the date stamp) in 
the FAB NO or FAB DO (whichever is first) for contested claims, the 425th day after the date of the
recommended decision for non-contested claims, or one year after the date of the Director’s Order 
(if a new final decision has not been issued on cases where a Director’s Order vacated the final 
decision).  

4.               The FAB CE/HR ensures the case file is sent to the Washington, DC FAB to the 
attention of the FAB Operations Specialist.  A memo from the district FAB Manager, through the 
FAB Branch Chief, dated and signed by the FAB Branch Chief, to the Director must be included 
with the case file.  The FAB Operations Specialist ensures that the case file is sent to the National 
Office to the attention of the Office of the Director.  The memo requests that the 
regulatory/administrative final decision (based on the one-year rule) be vacated so a formal final 
decision can be issued.  The FAB Operations Specialist enters the “MI” [District Director (or FAB 
Manager) requests reopening] claim status code into ECMS B and/or E, as appropriate, with a status
effective date equal to the date of the memo to the Director. If the case is an E/B case and the 
regulatory/administrative final decision affects Part B and Part E of the case, the “MI” status code 
must be entered into both ECMS B and E.  This is true for the subsequent reopening status coding 
as well (MQ, MD or MF, and MZ discussed below).

5.              Once the case file is received in National Office, it is assigned to a CE who enters status 
code “MQ” (Reopening Request Received in National Office) in ECMS.  The status effective date 
of the “MQ” code is the date the case file is date-stamped as received in the National Office.  The 
file is then reviewed by the CE and a Director’s Order is drafted to vacate the 
regulatory/administrative final decision. The Director, or the designated representative, reviews and 
signs the Director’s Order advising the claimant that the recommended decision became final due to
an administrative process contained in regulations [20 C.F.R.§ 30.316 (c)] and that the 
regulatory/administrative final decision has been vacated so a formal final decision can be issued. 
The Director’s Order also specifies whether the case file needs to be returned to FAB for a final 
decision or to the district office for a new recommended decision based on the evidence of record.  
If the case file is returned to FAB, the National Office CE enters the “MF” (Claim Reopened, File 
Returned to the FAB) status code into ECMS with a status effective date equal to the date of the 
Director’s Order.  If the case file is returned to the District Office because the recommended 
decision was incorrect, or additional evidence has resulted in the need for additional development 
and issuance of a new recommended decision, the National Office CE enters the “MD” (Claim 
Reopened, File Returned to the DO) status code into ECMS with a status effective date equal to the 
date of the Director’s Order.

6.              Once the file is received back in the FAB or district office, the responsible CE/HR enters 
the “MZ” (Receipt of Director’s Order in DO or FAB) status code with a status effective date of the
date the file is date-stamped as received back in the district office or FAB.  The District Office or 
FAB proceeds as instructed by the Director’s Order. 

Disposition: Retain until incorporated in the Federal (EEOICPA)

Procedure Manual.

Rachel P. Leiton

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers,Operation Chiefs, 



Hearing Representatives, District Office Mail & File Sections

08-41 SEC Class for Y-12, March 1, 1943 to December 31, 1947

EEOICPA BULLETIN NO.08-41                     

Issue Date: September 15, 2008

___________________________________________________________

Effective Date: September 15, 2008

___________________________________________________________

Expiration Date: September 15, 2009

___________________________________________________________

Subject:  SEC Class for Y-12, March 1, 1943 to December 31, 1947

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the Y-12 
Plant of Oak Ridge, Tennessee to be added to the Special Exposure Cohort (SEC).

The decision to initiate this petition occurred after the National Institute for Occupational Safety 
and Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.14. 
NIOSH submitted its findings to the petitioner and the Advisory Board on Radiation and Worker 
Health (“the Board”). On July 12, 2008, the Board submitted recommendations to the Secretary of 
Health and Human Services (HHS) to add to the SEC a class of employees who worked at Y-12 
from March 1, 1943 to December 31, 1947. 

On August 15, 2008, the Secretary of HHS designated the following class for addition to the SEC in
a report to Congress.

All employees of the Department of Energy (DOE), its predecessor agencies, and DOE contractors 
or subcontractors who worked at the Y-12 Plant in Oak Ridge, Tennessee from March 1, 1943 
through December 31, 1947 for a number of work days aggregating at least 250 work days 
occurring either solely under this employment or in combination with work days within the 
parameters established for one or more other classes of employees in the Special Exposure Cohort. 

A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  The SEC designation for this class became effective as of September 1 4, 2008, 
which was 30 days after the Secretary of HHS designated the class for addition to the SEC in a 
report to Congress.  While Congress had the authority to reject the recommendation within the 
30-day time frame, no action was taken to contradict the addition of this new SEC class.   

While a new SEC class has been added for employees at Y-12, NIOSH has determined that it is 
possible to reconstruct external doses for workers directly involved with calutron uranium 
enrichment, and occupational medical dose. This means that for claims that do not satisfy the SEC 
membership criteria, a partial dose reconstruction is to be performed by NIOSH. In reconstructing 
partial dose, NIOSH also intends to use any available internal monitoring data that may be available
for an individual claim (and can be interpreted using existing NIOSH dose reconstruction processes 
or procedures).

This SEC class is during the same period as one other Y-12 SEC designation and the subject of 
bulletins:

 EEOICPA Bulletin No. 06-04, Processing Claims for SEC Classes for Y-12 Plant, 1943 – 
1947, and IAAP Radiographers, 1948 – 1949, and 

 EEOICPA Bulletin No. 06-11, Supplemental Guidance for Processing Claims for the Special



Exposure Cohort (SEC) Class for the Y-12 Plant, March 1943 – December 1947. 

This bulletin replaces these previous bulletins addressing Y-12. However, the discussion of the 
IAAP radiographers SEC class designation in EEOICPA Bulletin 06-04 remains in effect.

There is also another SEC class for Y-12 that encompasses covered employees in certain work 
locations within certain buildings at the Y-12 Plant between January 1948 and December 1957. This
class is addressed in EEOICPA Bulletin No. 07-04, which also remains in effect. 

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the August 15, 2008 letter to Congress from the 
Secretary of HHS in which Secretary Leavitt makes the designation.

Purpose: To provide procedures for processing SEC claims for workers at the Y-12 Plant in Oak 
Ridge, Tennessee. 

Applicability: All staff 

Actions:

1.  This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted.

2. The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at the Y-12 Plant during the period of the SEC class.  It 
includes pending cases, cases previously denied and those at NIOSH.  It also includes specified and 
non-specified cancer cases. All cases on this comprehensive list must be reviewed by the district 
office(s) and by the Final Adjudication Branch (FAB) to determine whether the SEC class criteria 
are satisfied.  This comprehensive list will be provided to the appropriate district offices and FAB 
under separate cover. 

The comprehensive list also includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD contains 
all of the information generated to date, e.g., CATI report, correspondence, and dose information.  
Also included on the CD, in the Correspondence Folder, should be a copy of the NIOSH letter sent 
to each claimant informing the claimant of the new SEC class and that his or her case is being 
returned to DOL for adjudication.  A copy of the NIOSH letter to affected Y-12 claimants is 
included as Attachment 2.  The claims examiner (CE) must print out a hard copy of the NIOSH 
letter for inclusion in the case file. 

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC and consequently are still at NIOSH for a dose reconstruction. These cases 
must also be evaluated for inclusion in the SEC class in accordance with the procedures in this 
bulletin.  If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCE), 
notifies the appropriate point of contact at NIOSH via e-mail to return dose reconstruction analysis 
records.  The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents
the date it was sent) for inclusion in the case file.  In addition, the CE must write a letter to the 
claimant to advise that the case file has been withdrawn from NIOSH for evaluation under the SEC 
provision. 

Once a case file is returned from NIOSH (including those cases where DEEOIC has withdrawn 
from NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the code entry is September 15, 2008.  However, the CE does not enter the status code until the 
DEEOIC office actually receives the NIOSH-returned dose reconstruction record.  The standard 
procedure for NIOSH coding in ECMS E is to code all additional NIOSH actions only if the “NI” 
(Sent to NIOSH) status code has been entered.  Therefore, the CE enters the “NW” code into ECMS



E with the status effective date of September 15, 2008 only if “NI” has already been entered in 
ECMS E. Although this class in the SEC becomes effective on September 14, 2008, that is a 
Sunday, so the Bulletin effective date is September 15, 2008.  It is the Bulletin date that forms the 
basis for the ECMS status effective date coding, September 15, 2008.

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this bulletin, then refer to instructions in Action #13.

3.  For any cases identified as having a potential for compensability based on the new SEC class, 
the responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process,
including all information on the NIOSH CD.  

4. Based on this review, the CE determines whether the employee has a specified cancer, as listed in
the Federal (EEOICPA) Procedure Manual (PM) Chapter 2-600.5.  If the employee has a specified 
cancer, proceed to Action #5.  If the employee does not have a specified cancer, proceed to Action 
#7.

5. If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 work days at the Y-12 Plant in Oak Ridge, Tennessee between March 1, 1943 and 
December 31, 1947 (or in combination with work days within the parameters established for one or 
more other classes of employees in the SEC). 

Unlike prior SEC designations for this time frame at the Y-12 facility, this SEC class encompasses 
all employees at the plant during the time frame.  There are no applicable limitations to inclusion 
based on building, job title, location, exposure or the like.  

6.  Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.  

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the status effective date of the recommended decision 
to approve. (This is a change from previous guidance which tied the “SE” effective date to when the
employment and medical criteria for SEC has been met). If the case is an E/B case, and the basis for
the Part E acceptance is the Part B SEC acceptance, the “SE” code must also be entered into ECMS 
E with a status effective date of the recommended decision to approve under Part E.  

For all claims where Y-12 employment is claimed, regardless of whether the SEC criterion is met, 
the SEC site code must be entered under the “SEC/SEC Desc” field on the claim screen. The SEC 
site code for Y-12 is “30.”

7. As discussed earlier, the Secretary of Health and Human Services determined that it is not 
feasible for NIOSH to perform complete dose reconstructions for the class of employees who 
worked at Y-12 from March 1, 1943 through December 31, 1947.

NIOSH has indicated that partial dose reconstructions are possible based on external doses for 
workers directly involved with calutron uranium enrichment, occupational medical dose, and any 
available internal monitoring that may be available for an individual claim.  Accordingly, for cases 
that have not been submitted to NIOSH and do not meet the criteria of the SEC class, the CE must 
refer these cases to NIOSH with a NIOSH Referral Summary Document (NRSD) to perform dose 
reconstructions.  The CE enters status code “NI” (Sent to NIOSH) in ECMS B. The status effective 
date is the date of the Senior or Supervisory CE signature on the NRSD. “NI” should only be 
entered in ECMS E after toxic exposure development is complete and the CE cannot accept 
causation. In that case the CE creates a memorandum to file stating that toxic exposure 
development is complete.  The CE then enters status code “NI” into ECMS E with the date of the 
memorandum as the status effective date.    

For those cases which were previously submitted to NIOSH for dose reconstruction and which were



returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required.  If it is determined that the case does not qualify for the SEC class, the CE, through the 
Senior CE (SrCE), notifies the appropriate point of contact at NIOSH via e-mail to proceed with the
dose reconstruction. The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy
documents the date it was sent) for inclusion in the case file.  The CE enters status code “NI” (Sent 
to NIOSH) into ECMS B, effective the date of the e-mail requesting NIOSH to proceed with dose 
reconstruction.  The e-mail should include a brief statement of why the case should proceed with 
dose reconstruction, e.g., non-specified cancer, insufficient latency period or does not meet the 250 
work day requirement.  In addition, the CE is to notify the claimant by letter that the case is 
returned to NIOSH for dose reconstruction and the reason(s) it does not qualify for the SEC class.
 If the case is an E/B case and toxic exposure development was completed with a memorandum to 
file, the CE enters status code “NI” into ECMS E with the status effective date of the e-mail 
requesting NIOSH to proceed with dose reconstruction. 

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the “PD” (Partial Dose Reconstruction) reason code. The status effective 
date is the date the dose reconstruction is date-stamped into the District Office.  The CE should not 
delete the “NW” (NIOSH, returned without a dose reconstruction) or “NI” (Sent to NIOSH) code 
already present in ECMS. If the CE had previously entered “NI” in ECMS E, the CE also enters 
status code “NR” and “PD” into ECMS E.  If the case is an E/B case, the CE enters the Probability 
of Causation (PoC) into ECMS B and ECMS E (regardless of whether the “NI” code had previously
been entered). 

8. If the claim meets the SEC employment criteria and includes both a specified cancer and a 
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction that resulted in a probability of causation of 50 percent or 
greater, and any secondary cancers that are metastases of a compensable cancer.  In these instances, 
the CE drafts a recommended decision to accept the claim for the specified cancer (provided all 
criteria are met) and if necessary concurrently prepares a NRSD to NIOSH for a dose reconstruction
for the non-specified cancer to determine eligibility for medical benefits.  The CE enters status code
“SE” (Confirmed as SEC Claim) and the “NI” (Sent to NIOSH) code into ECMS B.  The status 
effective date for the “SE” code is the date of the recommended decision to accept the specified 
cancer.  The status effective date for the “NI” code is the date of the Senior or Supervisory CE 
signature on the NRSD.  If the case is an E/B case, the CE enters status code “NI” (Sent to NIOSH) 
into ECMS E only after the toxic exposure development is complete and the CE cannot accept 
causation. In that case the CE creates a memorandum to file stating that toxic exposure 
development is complete.  The CE then enters status code “NI” into ECMS E with the date of the 
memorandum as the status effective date.  

9.  If there is a final decision to deny based on a POC of less than 50% and a review of the evidence
of record establishes likely inclusion in the SEC class, it will need to be reopened.  In the exercise 
of the Director’s discretion of the reopening process, the Director is delegating limited authority to 
the four District Directors to sign Director’s Orders for reopening. A sample Director’s Order is 
provided in Attachment 3. This delegated authority is limited to reopenings based upon evidence 
that a Y-12 Plant employee meets the criteria for placement into the Y-12 SEC class as defined by 
this Bulletin.  This delegated authority extends to any case potentially affected by this SEC class.  
However, if the District Director is unsure of whether the SEC is applicable to the case, the case 
should be referred to the National Office. The Director is retaining sole signature authority for all 
other types of reopenings not otherwise delegated. Once a Director’s Order is issued, the district 
office is responsible for issuing a new recommended decision. 

10. For those cases which are reopened under the authority granted in this Bulletin, the District 
Director enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status 
effective date as the effective date of this bulletin.  If the District Director is also reopening Part E, 



the “MN” code is also input in ECMS E. 

For all reopenings per this bulletin, upon completing the Director’s Order to reopen the claim, the 
District Director (DD) enters status code “MD” (Claim Reopened – File Returned to DO) into 
ECMS B to reflect that the case has been reopened and is in the district office’s jurisdiction.  (The 
“MZ” status code is not necessary).  The status effective date of the “MD” code is the date of the 
Director’s Order.  If the Director’s Order reopens the Part E claim, the DD also enters status code 
“MD” into ECMS E. 

While the “MD” code is generally input by National Office staff, entry of this code has been 
delegated to the District Director, just as the authority to grant reopenings has been in this specific 
circumstance. 

11. Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending Y-12 cases that 
have a recommended decision to deny.  All cases on the comprehensive list identified in Action #2 
that are located at a FAB office must be reviewed for possible inclusion in the SEC class.  If the 
employee worked at the Y-12 Plant during the time specified, has a specified cancer, and meets the 
250 work day requirement, the FAB is to reverse the district office’s recommended decision to deny
and accept the case. The CE/HR enters status code “F6” (FAB Reversed to Accept) into ECMS B/E 
(as appropriate) to reflect the FAB reversal with a status effective date equal to the date of the final 
decision to approve.  The CE/HR enters status code “SE” (Confirmed as SEC Claim) into ECMS B 
with a status effective date equal to the date of the final decision to approve.  If the FAB is also 
reversing the Part E decision based on SEC designation, CE/HR also enters status codes “F6” and 
“SE” into ECMS E with a status effective date of the final decision for Part E. 

If no action is required, FAB must follow the instructions specified in Action #13, below, to indicate
that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the District Office. If 
FAB determines that the case cannot be approved based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see action items 5 and 7) the HR must remand the case for 
district office action.  The CE/HR enters status code “F7” (FAB Remanded) with “OTH” (No DO 
Error – Other) as the reason code.  If the decisions on Parts B and E are being remanded, the 
CE/HR enters the remand code into ECMS B and E.  The status effective date is the date of the 
remand. 

12. The operational plan goal for the list of cases identified for review as part of this new SEC class 
is to complete the Part B recommended decision, return to NIOSH, or determine that no action is 
necessary within 45 days of the date of this Bulletin for at least 50% of the cases, and within 90 
days for 95% of the cases.  All cases requiring action due to this Bulletin should be completed 
within 120 days.

13. All cases on the DEEOIC generated list must be reviewed to determine if it qualifies under the 
SEC provision including cases still at NIOSH.  If after review or further development, the CE/HR 
determines that a case on the list does not require any action to be taken (either a new recommended
decision to accept based on the SEC, or return to NIOSH, or a FAB reversal or remand) the 
CE/FAB HR must write a brief memo to the file that explains the case was reviewed under this 
bulletin, no additional action is necessary, and why.  A case classified as not requiring any action is 
a case that does not meet the SEC criteria or there is no need to return it to NIOSH for partial dose 
reconstruction. 

The CE must then code “NA” (No Action Necessary) and then select the appropriate reason code 
from the reason code drop down list.  The “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC and the “NA” code is restricted to ECMS B only because the SEC review 
list is derived from Part B data. For Y-12 cases that were reviewed under this bulletin and require no
additional action, the reason code that must be selected is “841” (Reviewed under Bulletin 08-41, 
Y-12 SEC).  Even if the case is an E/B case, the NA-841 must be coded into ECMS B only.  The 



status effective date of the “NA” code is the date of the memo to the file stating review is complete 
and the CE has determined there is no further action necessary. For those instances in which further 
development is necessary, the “NA-841” code is not entered initially.  The “NA-841” code is only 
entered when the CE determines after development that the case does not meet the SEC criteria or 
there is no need to return it to NIOSH for partial dose reconstruction. For those cases on the 
DEEOIC list that were not withdrawn from NIOSH, the CE enters the “NA-841” code only after the
CE determines that the case does not meet the SEC criteria. These cases remain at NIOSH for 
completion of a partial dose reconstruction.  

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-841” code in addition to the closure code.  The status effective date for the “NA” coding is the
date of the memorandum to file. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

Rachel P. Leiton

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections.

08-42 SEC Class for Spencer Chemical Company/Jayhawk Works

EEOICPA BULLETIN NO.08-42                     

Issue Date: September 15, 2008

___________________________________________________________

Effective Date: September 1 5, 2008 

___________________________________________________________

Expiration Date: September 15, 2009

___________________________________________________________

Subject:  SEC Class for Spencer Chemical Company/Jayhawk Works

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from Spencer 
Chemical Company/Jayhawk Works near Pittsburg, Kansas to be added to the Special Exposure 
Cohort (SEC).

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
determined that it qualified for evaluation under 42 C.F.R. § 83.13.  NIOSH submitted its findings 
to the petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On July 
12, 2008, the Board submitted recommendations to the Secretary of Health and Human Services 
(HHS) to add to the SEC a class of employees who worked at Spencer Chemical Company/Jayhawk
Works near Pittsburg, Kansas.

On August 15, 2008, the Secretary of HHS designated the following class for addition to the SEC in
a report to Congress.

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-41Attachments/EEOICPABulletin08-41Attachment3.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-41Attachments/EEOICPABulletin08-41Attachment2.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-41Attachments/EEOICPABulletin08-41Attachment1.htm


All Atomic Weapons Employer (AWE) employees who worked at Spencer Chemical 
Company/Jayhawk Works near Pittsburg, Kansas, from January 1, 1956, through December 31, 
1961, for a number of workdays aggregating at least 250 workdays occurring either solely under 
this employment or in combination with workdays within the parameters established for one or 
more other classes of employees in the Special Exposure Cohort.

A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  The SEC designation for this class became effective as of September 14, 2008, 
which was 30 days after the Secretary of HHS designated the class for addition to the SEC in a 
report to Congress.  While Congress had the authority to reject the recommendation within the 
30-day time frame, no action was taken to contradict the addition of this new SEC class.

While a new SEC class has been added for employees at Spencer Chemical Company/Jayhawk 
Works, NIOSH has determined that it is possible to reconstruct occupational medical dose and some
components of the internal dose. This means that for claims that do not satisfy the SEC membership
criteria, a partial dose reconstruction is to be performed by NIOSH. 

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the August 15, 2008 letter to Congress from the 
Secretary of HHS in which Secretary Leavitt makes the designation.

Purpose: To provide procedures for processing SEC claims for workers at the Spencer Chemical 
Company/Jayhawk Works near Pittsburg, Kansas.

Applicability: All staff.

Actions:

1.  This class encompasses claims already denied, claims at NIOSH for dose reconstruction, and 
future claims yet to be submitted.

2.  The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has prepared 
a list of cases with claimed employment at the Spencer Chemical Company/Jayhawk Works during 
the period of the SEC class. It includes pending cases, cases previously denied, and cases at 
NIOSH.  It also includes specified and non-specified cancer cases. All cases on this comprehensive 
list must be reviewed by the district office(s) and by the Final Adjudication Branch (FAB) to 
determine whether the SEC class criteria are satisfied. This comprehensive list will be provided to 
the appropriate district offices and FAB under separate cover.

The comprehensive list also includes cases identified by NIOSH that should be considered for 
inclusion in the SEC class.  NIOSH will return dose reconstruction analysis records for cases with 
specified cancers to the appropriate district office along with a CD for each case.  The CD contains 
all of the information generated to date, e.g., CATI report, correspondence, and dose information.  
Also included on the CD in the Correspondence Folder, should be a copy of the NIOSH letter sent 
to each claimant informing the claimant of the new SEC class and that his or her case is being 
returned to DOL for adjudication.  A copy of the NIOSH letter to affected Spencer Chemical 
Company/Jayhawk Works claimants is included as Attachment 2.  The claims examiner (CE) must 
print out a hard copy of the NIOSH letter for inclusion in the case file.

There may be some cases on the comprehensive list that were not identified by NIOSH for potential
inclusion in the SEC and consequently are still at NIOSH for a dose reconstruction. These cases 
must also be evaluated for inclusion in the SEC class in accordance with the procedures in this 
bulletin. If any such case qualifies under the SEC class, the CE, through the Senior CE (SrCe), 
notifies the appropriate point of contact at NIOSH via e-mail to return dose reconstruction analysis 
records. The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy documents 
the date it was sent) for inclusion in the case file. In addition, the CE must write a letter to the 
claimant to advise that the case file has been withdrawn from NIOSH for evaluation under the SEC 



provision.

Once a case file is returned from NIOSH (including those cases that DEEOIC has withdrawn from 
NIOSH) to the district office for potential inclusion in the SEC class, the CE enters status code 
“NW” (NIOSH, returned without a dose reconstruction) in ECMS B.  The status effective date for 
the code entry is September 15, 2008.  However, the CE does not enter the status code until the 
DEEOIC office actually receives the NIOSH-returned dose reconstruction record. Although this 
class in the SEC becomes effective on September 14, 2008, because that is a Sunday, the Bulletin 
effective date is September 15, 2008. It is the Bulletin date that forms the basis for the ECMS status
effective date coding, September 15, 2008.

If the case is still at NIOSH and does not qualify under this SEC provision, based on the guidance 
provided in this bulletin, then refer to instructions in Action #13.

3.  For any cases identified as having a potential for compensability based on the new SEC class, 
the responsible CE is to review all relevant documentation contained in the case file, including any 
documentation that NIOSH may have acquired or generated during the dose reconstruction process.

4.  Based on this review, the CE determines whether the employee has a specified cancer, as listed 
in the Federal (EEOICPA) Procedure Manual (PM) Chapter 2-600.5.  If the employee has a 
specified cancer, proceed to Action #5.  If the employee does not have a specified cancer, proceed to
Action #7.

5.  If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 work days in any area at the Spencer Chemical Company/Jayhawk Works near Pittsburg, 
Kansas from January 1, 1956 through December 31, 1961.

6.  Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE proceeds in the usual manner for a compensable SEC 
claim and prepares a recommended decision.

ECMS Coding Reminder:  The “SE” (Confirmed as SEC Claim) status code must be entered into 
ECMS B with a status effective date equal to the status effective date of the recommended decision 
to approve. (This is a change from previous guidance which tied the “SE” effective date to when the
employment and medical criteria for SEC has been met). The SEC site code for “Spencer Chemical 
Company/Jayhawk Works” must be selected from the drop down menu under the “SEC/SEC Desc” 
field on the claim screen in ECMS B only.

For all claims where Spencer Chemical Company/Jayhawk Works employment is claimed, 
regardless of whether the SEC criterion is met, the SEC site code must be entered under the 
“SEC/SEC Desc” field on the claim screen.  The SEC site code for Spencer Chemical 
Company/Jayhawk Works is “55”.

7.  As discussed earlier, the Secretary of Health and Human Services determined that it is not 
feasible for NIOSH to perform complete dose reconstructions for the class of employees who 
worked at Spencer Chemical Company/Jayhawk Works from January 1, 1956 through December 
31, 1961.

NIOSH has indicated that partial dose reconstructions are possible based on occupational medical 
dose and some components of the internal dose. Accordingly, for cases that had not been submitted 
to NIOSH and do not meet the criteria of the SEC class, the CE must refer these cases to NIOSH 
with a NIOSH Referral Summary Document (NRSD) to perform dose reconstructions.  The CE 
enters status code “NI” (Sent to NIOSH) in ECMS B. The status effective date is the date of the 
Senior or Supervisory CE signature on the NRSD. 

For those cases which were previously submitted to NIOSH for dose reconstruction and which were
returned to the district office for consideration for inclusion in this SEC class, a new NRSD is not 
required. If it is determined that the case does not qualify for the SEC class, the CE, through the 
Senior CE (SrCe), notifies the appropriate point of contact at NIOSH via e-mail to proceed with the 



dose reconstruction. The SrCE then prints a copy of the “sent” e-mail (making sure the printed copy
documents the date it was sent) for inclusion in the case file. The CE enters status code “NI” (Sent 
to NIOSH) into ECMS B, effective the date of the e-mail requesting NIOSH to proceed with dose 
reconstruction. The e-mail should include a brief statement of why the case should proceed with 
dose reconstruction, e.g., non-specified cancer, insufficient latency period or does not meet the 250 
work day requirement.  In addition, the CE is to notify the claimant by letter that the case is 
returned to NIOSH for dose reconstruction and the reason(s) it does not qualify for the SEC class. 

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE enters status code “NR” (NIOSH Dose Reconstruction Received) 
in ECMS B and selects the “PD” (Partial Dose Reconstruction) reason code. The status effective 
date is the date the dose reconstruction is date-stamped into the District Office. The CE should not 
delete the “NW” (NIOSH, returned without a dose reconstruction) or “NI” (Sent to NIOSH) code 
already present in ECMS. 

8.  If the claim meets the SEC employment criteria and includes both a specified cancer and a 
non-specified cancer, medical benefits are only paid for the specified cancer(s), any non-specified 
cancer(s) that has a dose reconstruction that resulted in a probability of causation of 50 percent or 
greater, and any secondary cancers that are metastases of a compensable cancer. In these instances, 
the CE drafts a recommended decision to accept the claim for the specified cancer (provided all 
criteria are met) and if necessary concurrently prepares a NRSD to NIOSH for a dose reconstruction
for the non-specified cancer to determine eligibility for medical benefits. The CE enters status code 
“SE” (Confirmed as SEC Claim) and the “NI” (Sent to NIOSH) code into ECMS B. The status 
effective date for the “SE” code is the date of the recommended decision to accept the specified 
cancer. The status effective date for the “NI” code is the date of the Senior or Supervisory CE 
signature on the NRSD. Since Spencer Chemical is an Atomic Weapons Employer, there is no Part 
E coding associated with this additional class in the SEC. 

9.  If there is a final decision to deny based on a POC of less than 50% and a review of the evidence
of record establishes likely inclusion in the SEC class, it will need to be reopened. In the exercise of
the Director’s discretion of the reopening process, the Director is delegating limited authority to the 
four District Directors to sign Director’s Orders for reopening. This delegated authority is limited to
reopenings based upon evidence that a Spencer Chemical Company/Jayhawk Works employee 
meets the criteria for placement into the Spencer Chemical Company/Jayhawk Works SEC class as 
defined by this bulletin. This delegated authority extends to any case potentially affected by this 
SEC class.  However, if the District Director is unsure of whether the SEC is applicable to the case, 
the case should be referred to the National Office. A sample Director’s Order is provided in 
Attachment 3.  The Director is retaining sole signature authority for all other types of reopenings 
not otherwise delegated. Once a Director’s Order is issued, the district office is responsible for 
issuing a new recommended decision.

10.  For those cases which are reopened under the authority granted in this Bulletin, the District 
Director enters status code “MN” (NO Initiates Review for Reopening) in ECMS B with a status 
effective date as the effective date of this bulletin. 

For all reopenings per this bulletin, upon completing the Director’s Order to reopen the claim, the 
District Director (DD) enters status code “MD” (Claim Reopened – File Returned to DO) into 
ECMS B to reflect that the case has been reopened and is in the district office’s jurisdiction.  (The 
“MZ” status code is not necessary).  The status effective date of the “MD” code is the date of the 
Director’s Order. 

Please note that while the “MD” code is generally input by National Office staff, entry of this code 
has been delegated to the District Director, just as the authority to grant reopenings has been in this 
specific circumstance.

11.  Upon issuance of this Bulletin, FAB personnel must be vigilant for any pending Spencer 



Chemical Company/Jayhawk Works cases that have a recommended decision to deny. All cases on 
the comprehensive list identified in action item 2 that are located at a FAB office must be reviewed 
for possible inclusion in the SEC class.  If the employee worked at the Spencer Chemical 
Company/Jayhawk Works during the time specified, has a specified cancer, and meets the 250 work
day requirement, the FAB is to reverse the district office’s recommended decision to deny and 
accept the case. The CE/HR enters status code “F6” (FAB Reversed to Accept) into ECMS B to 
reflect the FAB reversal with a status effective date equal to the date of the final decision to 
approve. The CE/HR enters status code “SE” (Confirmed as SEC Claim) into ECMS B with a status
effective date equal to the date of the final decision to approve.  

If no action is required, FAB must follow the instructions specified in action item 13, below, to 
indicate that a review of the case was completed.

Every effort should be taken to avoid a remand of a potential SEC claim to the District Office. If 
FAB determines that the case cannot be approved based on the new SEC designation and that 
re-referral to NIOSH is appropriate (see action items 5 and 7) the HR must remand the case for 
district office action. The CE/HR enters status code “F7” (FAB Remanded) with “OTH” (No DO 
Error – Other) as the reason code.  If the Part B decision is being remanded, the CE/HR enters the 
remand code into ECMS B with a status effective date of the date of the remand.

12.  The operational plan goal for the list of cases identified for review as part of this new SEC class
is to complete the Part B recommended decision, return to NIOSH, or determine that no action is 
necessary within 45 days of the date of this bulletin for at least 50% of the cases, and within 90 days
for 95% of the cases.  All cases requiring action due to this bulletin should be completed within 120
days.

13.  All cases on the DEEOIC generated list must be reviewed to determine if it qualifies under the 
SEC provision including cases still at NIOSH. If after review or further development, the CE/HR 
determines that a case on the list does not require any action to be taken (either a new recommended
decision to accept based on the SEC, or return to NIOSH, or a FAB reversal or remand) the 
CE/FAB HR must write a brief memo to the file that explains the case was reviewed under this 
bulletin, no additional action is necessary, and why. A case classified as not requiring any action is a
case that does not meet the SEC criteria or there is no need to return it to NIOSH for partial dose 
reconstruction.

The CE must then code “NA” (No Action Necessary) and then select the appropriate reason code 
from the reason code drop down list. The “NA” coding is specifically tied to the SEC review list 
generated by DEEOIC and the “NA” code is restricted to ECMS B only because the SEC review 
list is derived from Part B data. For Spencer Chemical Company/Jayhawk Works cases that were 
reviewed under this bulletin and require no additional action, the reason code that must be selected 
is “842” (Reviewed under Bulletin 08-42, Spencer Chemical Company/Jayhawk Works SEC) 
and be coded into ECMS B only.  The status effective date of the “NA” code is the date of the 
memo to the file stating review is complete and the CE has determined there is no further action 
necessary. For those instances in which further development is necessary, the “NA-842” code is not 
entered initially. The “NA-842” code is only entered when the CE determines after development 
that the case does not meet the SEC criteria or there is no need to return it to NIOSH for partial dose
reconstruction. For those cases on the DEEOIC list that were not withdrawn from NIOSH, the CE 
enters the “NA-842” code only after the CE determines that the case does not meet the SEC criteria.
These cases remain at NIOSH for completion of a partial dose reconstruction.

Please note that if the CE discovers that the claimant(s) is/are deceased, the CE must still enter the 
“NA-842” code in addition to the closure code. The status effective date for the “NA” coding is the 
date of the memorandum to file.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

RACHEL P. LEITON



Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections.

2007 EEOICP Final Bulletins

07-01 Processing Claims for Ames Laboratory SEC Class

EEOICPA BULLETIN NO.07-01                       

Issue Date: October 17, 2006

________________________________________________________________

Effective Date: September 7, 2006 
________________________________________________________________

Expiration Date: October 17, 2007

________________________________________________________________

Subject:  Processing Claims for Ames Laboratory SEC Class, January 1, 1942 through December 
31, 1954 

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of class of workers from 
the Ames Laboratory in Ames, Iowa to have this facility added to the Special Exposure Cohort 
(SEC).

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
decided it qualified for evaluation under 42 C.F.R. § 83.13.  NIOSH submitted its findings to the 
petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On July 5, 
2006, the Board submitted recommendations to the Secretary of Health and Human Services (HHS)
to add to the SEC employees who worked at the Ames Laboratory for the period from January 1, 
1942 through December 31, 1954.    

On August 8, 2006, the Secretary of HHS designated the following class for addition to the SEC in 
a report to Congress.

Ames     Laboratory, Ames, Iowa, January 1, 1942   –   December 31, 1954:

Department of Energy (DOE) employees or DOE contractor or subcontractor employees who 
worked at the Ames Laboratory in one or more of the following facilities/locations: Chemistry 
Annex 1(also known as “the old women’s gymnasium” and “Little Ankeny”), Chemistry Annex 2, 
Chemistry Building (also known as “Gilman Hall”), Research Building, or the Metallurgical 
Building (also known as “Harley Wilhelm Hall”) from January 1, 1942 through December 31, 1954 
for a number of work days aggregating at least 250 work days, or in combination with work days 
within the parameters (excluding aggregate work day requirements) established for one or more 
classes of employees in the SEC, and who were monitored or should have been monitored.  

In its evaluation, NIOSH determined that “… there is insufficient information either to estimate the 
maximum radiation dose for every type of cancer for which radiation doses are reconstructed that 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-42Attachments/EEOICPABulletin08-42Attachment3.htm
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http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin08-42Attachments/EEOICPABulletin08-42Attachment1.htm


could have been incurred under plausible circumstances by any member of the class, or to estimate 
the radiation doses of members of the class more precisely than a maximum dose estimate.” NIOSH
has determined that it is unable to estimate external and internal occupational dose. 

In the August 8, 2006 report, the Secretary of HHS determined that it is not feasible to undertake 
dose reconstructions for the class of employees employed at Ames Laboratory from January 1, 1942
through December 31, 1954. 

A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  The SEC designation for this class became effective as of September 7, 2006, which 
was 30 days after the Secretary of HHS designated the class for addition to the SEC in the report to 
Congress.  While Congress has the authority to reject the recommendation within the 30-day time 
frame, no action was taken to contradict the addition of this new SEC class. 

References: Energy Employees Occupational Illness Compensation Act of 2000, 42 U.S.C. § 7384 
et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of the 
Special Exposure Cohort Under EEOICPA; and the August 8, 2006 report to Congress from the 
Secretary of HHS, entitled, “HHS Designation of Additional Members of the Special Exposure 
Cohort, Designating a Class of Employees from Ames Laboratory, Ames, Iowa.” 

Purpose: To provide procedures for processing claims for the Ames Laboratory SEC class.  

Applicability: All staff. 

Actions: 

1. This new addition to the SEC affects DOE employees and DOE contractor employees or 
subcontractor employees employed at the Ames Laboratory from January 1, 1942 through 
December 31, 1954 for a number of work days aggregating at least 250 work days, either solely 
under this employment or in combination with work days established for other classes of employees
included in the SEC. This new SEC designation is established for workers who were “monitored or 
should have been monitored” while employed at the Ames Laboratory. Using the current standards 
for monitoring of workers at a nuclear facility site, DOL is interpreting “monitored or should have 
been monitored” as including all atomic weapons employees who worked at the Ames Laboratory 
during the period from January 1, 1942 through December 31, 1954. DEEOIC has determined that 
during this SEC period from January 1, 1942 through December 31, 1954, Ames Laboratory 
consisted solely of the facilities/locations named in the SEC class designation; namely, Chemistry 
Annex (also known as “the old women’s gymnasium” and “Little Ankeny”), Chemistry Annex 2, 
Chemistry Building (also known as “Gilman Hall”), Research Building, or the Metallurgical 
Building (also known as “Harley Wilhelm Hall”). As such, employees with confirmed employment 
at Ames Laboratory during its SEC class period from January 1, 1942 through December 31, 1954, 
must be determined to have worked at one or more of the facilities/locations listed in this SEC class
designation. 

This additional class encompasses claims already denied, claims at NIOSH for dose reconstruction, 
and future claims yet to be submitted.  

2. NIOSH has provided a list of employees who claimed employment at Ames Laboratory during its
SEC class period.  NIOSH will return analysis records for all Ames Laboratory cases that are within
its SEC class period to the appropriate district office along with a CD for each case.  The CD 
contains all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also, included on the CD in the Correspondence Folder should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class and that his or her 
case is being returned to DOL for adjudication.  A copy of the NIOSH letter to affected Ames 
Laboratory claimants is included as Attachment 2.  The claims examiner (CE) must print out a hard 
copy of the NIOSH letter for inclusion in the case file. Employee case files returned from NIOSH to
the district office for potential inclusion in the SEC class must be coded as “NW” in ECMS. The 



effective date for the code entry is September 7, 2006. 

Since the NIOSH lists contain only cases that were with NIOSH for dose reconstruction at the time 
this SEC class designation became effective, the Division of Energy Employees Occupational 
Illness Compensation (DEEOIC) has also produced a list identifying all Ames Laboratory cases that
are potentially included in the SEC class including cases that were previously denied.  The list 
identifies those cases that must be reviewed by the district office(s) to determine whether SEC class 
criteria are satisfied including pending cases with employment during the SEC period with either a 
specified, non-specified cancer, or previous denial for POC less than 50%.  The NIOSH and 
DEEOIC lists will be compared to ensure all potential SEC cases are identified by the district 
offices. The lists will be provided to the appropriate district offices under separate cover. 

3.  For any cases identified (either by NIOSH or DEEOIC) as having a potential for compensability 
based on the new SEC class, the responsible CE is to: review all relevant documentation contained 
in the case file, including any documentation that NIOSH may have acquired or generated during 
the dose reconstruction process.  If the evidence is unclear as to whether the employment or medical
documentation satisfies the SEC class requirements, the claimant should be asked to provide 
clarifying evidence. 

4.  Based on this review, the CE then determines whether the claimant has a specified cancer, as 
listed in DEEOIC Procedure Manual Chapter 2-600.5.  If the employee has a specified cancer, 
proceed to Action #5.  If the employee does not have a specified cancer, proceed to Action #7.  

5.  If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 work days at the Ames Laboratory from January 1, 1942 through December 31, 1954. In 
determining whether the employment history meets the 250 work day requirement, the CE must 
consider employment either solely at the Ames Laboratory or in combination with work days for 
other SEC classes.  

If the employee does not meet any of the employment criteria, proceed to Action #7.  

6.  Once the CE has determined the person named in the claim has a diagnosed specified cancer and
meets the employment criteria of the SEC class, the CE should proceed in the usual manner for a 
compensable SEC claim and prepare a recommended decision.  

7. As discussed earlier, the Secretary of Health and Human Services determined that it is not 
feasible for NIOSH to perform dose reconstructions for the class of employees who worked at the 
Ames Laboratory from January 1, 1942 through December 31, 1954.  However, NIOSH has 
indicated that dose reconstructions for non-specified cancers may be possible for medical X-ray 
doses.  Accordingly, for cases with a non-specified cancer and/or that do not meet the employment 
criteria of the SEC class, the CE must refer these cases back to NIOSH to perform dose 
reconstructions.  The CE should code these cases as “NI”. 

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE should code the case as “NR,” but should not delete the “NW” or 
“NI” code already present in ECMS. The “NR” reason code should be input as “XR” for “Medical 
X-ray reports used, SEC.”  

8. If the claim includes both a specified cancer and a non-specified cancer, medical benefits are only
paid for the specified cancer(s), any secondary cancers that are metastases of the specified 
cancer(s), and any non-specified cancers that have a dose reconstruction that resulted in a 
probability of causation of 50 percent or greater.  

9. If a case with a denied final decision now meets the SEC class criteria, the CE must submit the 
case for reopening through the appropriate process in the district office.  The case must be 
forwarded to the DEEOIC Director to reopen the claim per 20 C.F.R. § 30.320(a).

10.  FAB personnel must be vigilant for any Ames Laboratory cases that have a recommended 
decision to deny.  If the employee worked at Ames Laboratory for the specified period, has a 



specified cancer, and meets the 250 work day requirement, the recommended decision must be 
remanded to the district office in the usual manner. 

11.   A period of 60 calendar days, effective with the issuance date of this directive, is granted for 
case files affected by this SEC that are returned from NIOSH for evaluation by the DEEOIC to 
either receive a recommended decision for inclusion in the SEC or referral back to NIOSH for dose 
reconstruction. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections

07-02 Amended Procedures for Coordinating EEOICPA PartE Benefits

EEOICPA BULLETIN NO. 07-02   

Issue Date:  October 18, 2006

___________________________________________________________

Effective Date:  October 18, 2006

___________________________________________________________

Expiration Date:  October 18, 2007

___________________________________________________________

Subject:  Amended procedures for coordinating EEOICPA Part E benefits with payments received 
under a state workers’ compensation (SWC) program for the same covered illness.

Background:  Part E of the Energy Employees Occupational Illness Compensation Program Act 
(EEOICPA) requires the coordination of Part E benefits with amounts received by a claimant as 
SWC for the same covered illness or illnesses compensable under Part E.  In some SWC claims, 
these amounts take the form of periodic payments, such as a worker’s or widow’s annuity, that can 
make calculation of the proper amount of the coordination difficult.  In light of the administrative 
burden of performing the calculations multiple times to accommodate periodic payments made 
under a SWC program, the process for determining the amount of the required coordination has 
been simplified, and the instructions for filling out the “EEOICPA/SWC Coordination of Benefits 
Worksheet” (Attachment 1) have been amended slightly, pursuant to the authority granted by 20 
C.F.R. § 30.627 (2005).

References:  42 U.S.C. § 7385s-11; 20 C.F.R. §§ 30.626 and 30.627; Federal (EEOICPA) Procedure
Manual, Chapter E-1000 and Attachment 1 (September 2005).

Purpose:  To provide new procedures for calculating the required coordination of EEOICPA Part E 
benefits.

Applicability:  All staff.

Actions:

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-01Attachments/Attachment_2.htm
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1.  Attachment 1 consists of the “EEOICPA/SWC Coordination of Benefits Worksheet,” which 
includes amended instructions that will simplify the calculations that are necessary to determine 
how much to “coordinate” (reduce) a claimant’s Part E EEOICPA benefits to reflect payments 
received under a SWC program.

2.  Previously, the Final Adjudication Branch (FAB) was required to recalculate the amount of the 
required coordination if the claimant was receiving periodic state workers’ compensation, since 
each subsequent payment would increase the amount by which the Part E award had to be reduced.  
Effective immediately, the FAB is to use the same cut-off date for determining the amount of state 
workers’ compensation received that was used by the claims examiner at the District Office.  This 
cut-off date must be the same as the date of the recommended decision. This change will enable the 
FAB to avoid the current practice of recalculating the amount of the coordination (and the resulting 
amount of Part E benefits payable) for one or more payment cycles in the future.

3.  The completed Worksheet is to be attached to the inside left flap of the claimant’s case jacket.

Disposition: Retain until incorporated in the Federal

(EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees

Occupational Illness Compensation

Attachment

Distribution List No. 1:  Claims Examiners, Supervisory

Claims Examiners, Technical Assistants, Customer Service

Representatives, Fiscal Officers, FAB District Managers,

Operation Chiefs, Hearing Representatives, District Office

Mail & File Sections

07-03 De-listing of Certain Atomic Weapons Employers (AWEs)

EEOICPA BULLETIN NO.  07-03

Issue Date:  December 13, 2006

________________________________________________________________

Effective Date: November 23, 2005

________________________________________________________________

Expiration Date: December 13, 2007

________________________________________________________________

Subject: De-listing National Bureau of Standards (NBS) – Van Ness Street (DC), Picatinny 
Arsenal(Dover, NJ), Seneca Army Depot(Romulus, NY), and Frankford Arsenal(Philadelphia, PA) 
as Atomic Weapons Employers(AWEs).

Background: 42 U.S.C. § 7384l(4) defines the term “atomic weapons employer” as an entity, other 
than the United States, that— 

(A)  processed or produced, for use by the United States, material that emitted radiation and was 
used in the production of an atomic weapon, excluding uranium mining and milling; and

(B)  is designated by the Secretary of Energy as an atomic weapons employer for purposes of the 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-02Attachments/Attachment_1.htm


compensation program.

42 U.S.C. § 7384l(5) defines the term “atomic weapons employer facility” as “a facility, owned by 
an atomic weapons employer, that is or was used to process or produce, for use by the United 
States, material that emitted radiation and was used in the production of an atomic weapon, 
excluding uranium mining or milling.”

Seneca Army Depot, Picatinny Arsenal, and the Frankford Arsenal were owned by the United States
(U.S. Army).  Similarly, NBS, as a predecessor to the National Institute of Standards and 
Technology (NIST), was part of the U.S. Department of Commerce.  Under the statutory definitions
above, therefore, these facilities cannot be classified as AWEs.  Nevertheless, each of these had 
been erroneously designated as AWEs by the Department of Energy(DOE). In a Federal Register 
notice dated November 30, 2005, the DOE acknowledged that its designations of these facilities as 
AWEs were erroneous and formally revoked the designations (Attachment 1).  The notice therefore 
makes it clear that none of these facilities are covered AWEs under the Act.

In the event that proper documentation is obtained, however; these entities could be reclassified as 
DOE facilities, as the facts may warrant. At this time, however, no such documentation has been 
obtained.

Any cases that were active at the time of the de-listing and involve employment at any of these 
facilities have been handled individually.  This bulletin addresses how to handle any future claims 
that are filed with employment claimed at one of these facilities.

Reference:  42 U.S.C. § 7384l(4),(5), and (12),  70 Fed. Reg. 229 (30 November 2005). 

Purpose: To provide guidance on how the district offices should handle future claims that are filed 
with employment claimed at NBS – Van Ness Street, Picatinny Arsenal, Seneca Army Depot, or 
Frankford Arsenal.

Applicability: All Staff

Actions:

1.   If a claim is received where the only claimed employment is at NBS – Van Ness Street, 
Picatinny Arsenal, Seneca Army Depot, or Frankford Arsenal, the claimant is provided the 
opportunity to submit evidence that may allow for these facilities to be reclassified as DOE 
facilities.  The claimant is provided a letter informing them of the statutory definition of a DOE 
facility and allowing them 30 days to submit evidence that their place of claimed employment 
meets this definition. 42 U.S.C. § 7384l(12) defines the term “Department of Energy facility” as 
any building, structure, or premise, including the grounds upon which such building, structure, or 
premise is located—

(A)  in which operations are, or have been, conducted by, or on behalf of, the Department of 
Energy (except for buildings, structures, premises, grounds, or operations covered by Executive 
Order No. 12344, dated February 1, 1982 (42 U.S.C. 7158 note), pertaining to the Naval Nuclear 
Propulsion Program); and

(B)  with regard to which the Department of Energy has or had— 

(i)  a proprietary interest; or

(ii)  entered into a contract with an entity to provide management and operation, 
management and integration, environmental remediation services, construction, or 
maintenance services.

2.              If any pertinent evidence is received that may allow for the reclassification of any of 
these facilities as a DOE facility, it is forwarded to National Office for review.  If no such evidence 
is received, a recommended decision is issued denying the claim for lack of covered employment.

3.   If employment at one of the above listed facilities is claimed, in addition to covered 



employment, a letter is sent informing the claimant that the de-listed facility is not a covered facility
unless the claimant can provide evidence that will allow the reclassification of the facility as a DOE
facility.  If the claimant provides no such evidence within 30 days, the claim should be adjudicated 
in the usual manner, excluding the employment of the de-listed facility.

Disposition: Retain until incorporated in the Federal (EEOICPA)

Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees

Occupational Illness Compensation

Attachment 1

Distribution List No. 1: Claims Examiners, Supervisory Claims

Examiners, Technical Assistants, Customer Service

Representatives, Fiscal Officers, FAB District Managers,

Operation Chiefs, Hearing Representatives, District Office Mail

& File Sections

07-04 Processing Claims for a new Special Exposure Cohort Class within certain buildings at 
the Y-12 Plant

EEOICPA BULLETIN NO.07-04                       
Issue Date: December 22, 2006

___________________________________________________________

Effective Date: September 7, 2006

___________________________________________________________

Expiration Date: December 22, 2007

___________________________________________________________

Subject:  Processing Claims for a new Special Exposure Cohort (SEC) Class for covered employees
in work locations within certain buildings at the Y-12 Plant, January 1948 through December 1957.

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of a class of workers from 
the Y-12 Plant(Y-12) in Oak Ridge, Tennessee to have this class added to the Special Exposure 
Cohort (SEC).

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
decided it qualified for evaluation under 42 C.F.R. § 83.13.  NIOSH submitted its findings to the 
petitioners and the Advisory Board on Radiation and Worker Health (“the Board”). On July 5, 2006,
the Board submitted recommendations to the Secretary of Health and Human Services (HHS) to 
add to the SEC employees who worked in certain buildings with exposures to certain nuclides at the
Y-12 Plant, January 1948 through December 1957.

On August 8, 2006, the Secretary of HHS designated the following class for addition to the SEC in 
a report to Congress.

Department of Energy (DOE) employees or DOE contractor or subcontractor employees who were 
monitored or should have been monitored for

1)        thorium exposures while working in Building 9201-3, 9202, 9204-1, 9204-3, 9206, or 9212 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-03Attachments/Attachment1.htm


at Y-12 for a number of work days aggregating at least 250 days during the period from January 
1948 through December 1957 or in combination with work days within the parameters (excluding 
aggregate work date requirements) established for one or more other classes of employees in the 
SEC; or

2)        radionuclide exposures associated with cyclotron operations in Building 9201-2 at Y-12 for a
number of work days aggregating at least 250 work days during the period from January 1948 
through December 1957 or in combination with work days within the parameters (excluding 
aggregate work date requirements) established for one or more other classes of employees in the 
SEC. 

A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  The SEC designation for this class became effective as of 

September 7, 2006, which was 30 days after the Secretary of HHS designated the class for addition 
to the SEC in the report to Congress.  While Congress has the authority to reject the 
recommendation within the 30-day time frame, no action was taken to contradict the addition of this
new SEC class.   

NIOSH has determined it is possible to estimate the radiation exposure that resulted from medical 
doses; external gamma, beta, and neutron doses; internal doses for workers with potential exposure 
to uranium or recycled uranium contaminants (NIOSH has sufficient bioassay data to estimate 
doses); and internal doses for workers involved in plutonium operations when plutonium was 
enriched with the calutrons.   

A previous SEC class pertaining to Y-12 was added on August 25, 2005, which was the subject of 
two prior bulletins, No. 06-04 and 06-11.  The guidance provided here is to be used in addition to 
the two prior bulletins, as it pertains to an entirely new SEC class. 

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the August 8, 2006 letter to Congress from the 
Secretary of HHS in which Secretary Leavitt makes the designation.

Purpose: To provide procedures for processing claims for this second Y-12 SEC class. 

Applicability: All staff. 

Actions

1.  This new addition to the SEC affects DOE employees and DOE contractor employees or 
subcontractor employees employed in certain locations at Y-12 from January 1948 through 
December 1957 for a number of work days aggregating at least 250 work days, either solely under 
this employment or in combination with work days established for other classes of employees 
included in the SEC.  This new SEC designation is established for workers who were “monitored or
should have been monitored” for thorium exposures while working in Building 9201-3, 9202, 
9204-1, 9204-3, 9206, or 9212 or were “monitored or should have been monitored” for radionuclide
exposures associated with cyclotron operations in Building 9201-2 at Y-12.  This additional class 
encompasses claims already denied, claims at NIOSH for dose reconstruction, and future claims yet
to be submitted.

NIOSH has additionally stated that:

The Building 9206 Complex includes: 9768, 9720-17, 9409-17, 9510-2, 9767-2, and the east and 
west tank farm pits.

The Building 9212 Complex includes buildings 9809, 9812, 9818, 9815, and 9980. 

To assist claims examiners with conceptualizing these buildings and their locations in the context of
the entire Y-12 site, a map of Y-12 with building numbers has been included as Attachment 2.  This 



map shows the buildings in the 9206 and 9212 complex are generally contiguous, with the 
exception of 9809 which is a small building in a remote Southwest portion of the Y-12 complex 
which was also known as the Critical Experiments Facility. This building was constructed in 1950, 
and access was restricted by means of a chain link fence.  Additionally, the building numbers are 
quite specific, so if a dash is indicated, the use of a more generalized number (lacking the dash) is 
inappropriate. 

2.  NIOSH has provided two lists of employees who claimed employment at the Y-12 Plant during 
its SEC class period.  One list covers employees with specified cancers and the other list addresses 
employees with non-specified cancers.  NIOSH will return dose reconstruction analysis records for 
cases with specified cancers to the appropriate district office along with a CD for each case.  The 
CD contains all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also, included on the CD in the Correspondence Folder should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class and that his or her 
case is being returned to DOL for adjudication.  A copy of the NIOSH letter to affected Y-12 
claimants is included as Attachment 3. The claims examiner (CE) must print out a hard copy of the 
NIOSH letter for inclusion in the case file. Case files returned from NIOSH to the district office for 
potential inclusion in the SEC class must be coded as “NW” in ECMS.  The effective date for the 
code entry is September 7, 2006.

Since the NIOSH lists contain only cases that were with NIOSH for dose reconstruction at the time 
this SEC designation became effective, the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) has also produced a list identifying all Y-12 cases that are potentially 
included in the SEC class including cases that were previously denied.  The list identifies those 
cases that must be reviewed by the district office(s) to determine whether SEC class criteria are 
satisfied including pending cases with employment during the SEC period with either a specified, 
non-specified cancer, or previous denial for POC less than 50%.  The NIOSH and DEEOIC lists 
will be compared to ensure all potential SEC cases are identified by the district offices. The lists 
will be provided to the appropriate district offices under separate cover. 

3.  For any cases identified (either by NIOSH or DEEOIC) as having a potential for compensability 
based on the new SEC class, the responsible CE is to: review all relevant documentation contained 
in the case file, including any documentation that NIOSH may have acquired or generated during 
the dose reconstruction process.  Action #5 provides additional guidance on making the 
determination of whether the employee worked in one of the buildings that is part of this SEC. If 
the evidence is unclear as to whether the employment or medical documentation satisfies the SEC 
class requirements, the claimant should be asked to provide clarifying evidence. 

4.  Based on this review, the CE then determines whether the claimant has a specified cancer, as 
listed in DEEOIC Procedure Manual Chapter 2-600.5.  If the employee has a specified cancer, 
proceed to the Action #5.  If the employee does not have a specified cancer, proceed to Action #7.  

5.  If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 work days in an appropriately numbered building at the Y-12 Plant from January 1948 
through December 1957. In determining whether the employment history meets the 250 work day 
requirement, the CE must consider employment either solely at Y-12 or in combination with work 
days for other SEC classes. 

To assist the CE in making these determinations, Attachment 4, “Y-12 Plant and Process 
Descriptions excerpt from the NIOSH Evaluation Report Summary: SEC-00028, Y-12 Plant” is 
provided. This portion of the report, which is available in its entirety on the NIOSH website at 
http://www.cdc.gov/niosh/ocas/y12.html#sec provides detailed information as to what activities 
went on in each of the buildings that is part of the SEC.  (The report also provides some information
on processes in buildings not part of the SEC which is included in the Attachment for completeness 
sake)

http://www.cdc.gov/niosh/ocas/y12.html#sec


As Section 5.2.5 of the attachment makes clear, some employees for this new SEC class at Y-12 will
actually have confirmed employment with the Oak Ridge National Laboratory (ORNL), but have a 
work location which was within the SEC buildings on the Y-12 campus. This means that if the 
employee is from ORNL and worked at a Y-12 SEC building, they are covered under the SEC.  
However, it is not enough that an employee be an ORNL employee at Y-12, since the buildings 
designated as part of this SEC do not include all ORNL work locations at Y-12.

In terms of the evidence needed to place people in buildings, there are three categories.

A)  Those claimants for which there is strong evidence that shows the employee worked in one of 
the numbered buildings and/or worked on a process that is clearly indicated in Attachment 4 as 
having taken place in one of those buildings. Work locations at Y-12 can often be found on copies 
of the old medical dispensary records, in personnel records and some other Y-12 originated records. 
If the evidence clearly places the employee in one of the buildings in the designation, proceed to 
step #6. 

B)  Those claimants that worked in jobs which required them to move around the site because their 
job was such that they supported activities site-wide (ie, an operational support role).  The types of 
jobs in this category would include pipefitters, plumbers, steamfitters, carpenters and sheetmetal 
workers, to name a few. For these workers, the CE is to assume that the worker entered the 
buildings that are part of the SEC, but must consider evidence that would place these employees 
elsewhere on the site.  If there is affirmative evidence that an employee in this category was not in 
one of the SEC buildings for some of their confirmed employment period, the CE is to make sure 
the days in non-SEC buildings does not count towards the 250 days. The CE then must balance the 
evidence and make a determination on whether the employee meets the 250 day requirement or not.
If the CE determines that the evidence is sufficient to place the employee in the SEC, then proceed 
to step #6.

Additionally, if there is specific evidence that the employee worked in an operational support 
position, but did not have employment activities that brought him into one of the recognized 
building locations affiliated with this SEC, the benefit of the doubt cannot be extended to the 
employee.  Under circumstances where specific and contradictory information exists to exclude an 
“operational support” employee from the SEC class, the CE must undertake additional development
of the claim. 

C)  Those claimants for which their job category and/or building location clearly places them 
outside one of the buildings that is part of the SEC.  Examples of these types of job descriptions 
includes cafeteria workers, auto mechanics and employees of the Oak Ridge National Laboratory’s 
Biology Division which was located at Y-12 Building 9207, also known as the “Mouse House.”  
These employees would not be covered as part of the SEC, unless there is probative evidence to 
suggest alternate, covered work locations. In terms of suggesting to claimants what type of 
additional evidence could be persuasive, they can be encouraged to submit affidavits from 
co-workers regarding work location. 

6.  Once the CE has determined the person named in the claim has a diagnosed specified cancer and
meets the employment criteria of the SEC classes, the CE should proceed in the usual manner for a 
compensable SEC claim and prepare a recommended decision.  

7. As discussed earlier, the Secretary of Health and Human Services determined that it is not 
feasible for NIOSH to perform complete dose reconstructions for the class of employees who 
worked in these buildings at Y-12 from January 1948 through December 1957.  However, NIOSH 
has indicated that partial dose reconstructions may be possible based on medical doses; external 
gamma, beta, and neutron doses; internal doses for workers with potential exposure to uranium or 
recycled uranium contaminants (NIOSH has sufficient bioassay data to estimate doses); and internal
doses for workers involved in plutonium operations when plutonium was enriched with the 
calutrons. Accordingly, for cases with a non-specified cancer and/or that do not meet the 



employment criteria of the SEC class, the CE must refer these cases back to NIOSH to perform 
dose reconstructions.  The CE should code these cases as “NI.” 

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE should code the case as “NR” and select the appropriate reason 
code. The CE should not delete the “NW” or “NI” code already present in ECMS.  

8. For those cases that were identified by NIOSH as having a “specified cancer” and therefore 
returned to the district office, if it is determined that the case does not qualify for the SEC class, the 
CE, through the Senior CE (SrCe), notifies the appropriate point of contact at NIOSH via E-mail to 
proceed with the dose reconstruction. The SrCE then prints a copy of the “sent” e-mail (making 
sure the printed copy documents the date it was sent) and inputs the NI code to ECMS, effective the
date of the E-mail requesting NIOSH to proceed with dose reconstruction. The E-mail should 
include a brief statement of why the case should proceed with dose reconstruction, e.g., 
non-qualifying employment at the Y-12 Plant, insufficient latency period, does not meet the 250 
work day requirement, or not a specified cancer.  A hard copy printout of the E-mail is to be inserted
in the case file.

9. For any claim that is not already at NIOSH effective September 7, 2006 and for which the CE 
determines a dose reconstruction is appropriate, the normal NIOSH referral process will apply.

10. If the claim includes both a specified cancer and a non-specified cancer, medical benefits are 
only paid for the specified cancer(s), any secondary cancers that are metastases of the specified 
cancer(s), and any non-specified cancers that have a dose reconstruction that resulted in a 
probability of causation of 50 percent or greater.  

11. If a case with a denied final decision now meets the SEC class criteria, the CE must submit the 
case for reopening through the appropriate process in the district office.  The case must be 
forwarded to the DEEOIC Director to reopen the claim per 20 C.F.R. § 30.320(a).

12.  FAB personnel must be vigilant for any Y-12 cases that have a recommended decision to deny.  
If the employee worked in one of the specified buildings during the time specified, has a specified 
cancer, and meets the 250 work day requirement, the recommended decision must be remanded to 
the district office in the usual manner. 

13.   A period of 60 calendar days, effective with the issuance date of this directive, is granted for 
case files affected by this SEC that are returned from NIOSH for evaluation by the DEEOIC to 
either receive a recommended decision for inclusion in the SEC or referral back to NIOSH for dose 
reconstruction. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Attachment 4

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-04Attachments/Bulletin07-04Attachment4.htm
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http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-04Attachments/Bulletin07-04Attachment1.htm


07-05 Supplemental Guidance for Processing Claims for Pacific Proving Grounds SEC Class

EEOICPA BULLETIN NO.07-05                       

Issue Date: January 11, 2007

________________________________________________________________

Effective Date: July 26, 2006 
________________________________________________________________

Expiration Date: January 11, 2008

________________________________________________________________

Subject:  Supplemental Guidance for Processing Claims for Pacific Proving Grounds SEC Class, 
1946 – 1962. 

Background:  On July 26, 2006, the following Pacific Proving Grounds class designation was added
as an SEC employee class:

Department of Energy (DOE) employees or DOE contractor or subcontractor employees who 
worked at the Pacific Proving Grounds (PPG) from 1946 through 1962 for a number of work days 
aggregating at least 250 work days, either solely under this employment or in combination with 
work days within the parameters (excluding aggregate work day requirements) established for other
classes of employees included in the SEC, and who were monitored or should have been monitored.

NIOSH has determined it can reconstruct occupational external dose using currently available film 
badge monitoring data or field radiation surveys. Also, NIOSH can determine exposure from 
occupational medical x-rays. As such, for cases with a non-specified cancer and/or that do not meet 
the employment criteria of the SEC class, NIOSH will perform dose reconstructions based on 
external occupational doses and occupational medical x-rays. 

On September 27, 2006, the Division of Energy Employees Occupational Illness Compensation 
(DEEOIC) issued Bulletin 06-15 which provided procedures for processing claims for PPG SEC 
class. 

Under Item 5 of Bulletin 06-15, procedures were established to verify covered SEC employment at 
PPG. In determining the actual employment period, Item #5 states that there must be clear and 
convincing evidence of a beginning date (hire) and end date (termination) of employment at the 
PPG. It further instructed the Claims Examiner (CE) to await further policy guidance before 
proceeding with the verification of covered SEC employment at PPG if there is no clear and 
convincing evidence of a beginning and end date of employment at the PPG.  

After appropriate research, DEEOIC has developed additional guidance to verify covered SEC 
employment absent clear and convincing employment evidence. Film badge records are now to be 
used to determine start and end dates of employment at the PPG. 

The information contained in this bulletin is supplemental to the guidance provided in EEOICPA 
Bulletin 06-15. 

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort under EEOICPA; the June 26, 2006 report to Congress from the 
Secretary of HHS, entitled, “HHS Designation of Additional Members of the Special Exposure 
Cohort, Designating a Class of Employees from Pacific Proving Grounds, Enewetak Atoll.”

Purpose: To provide additional guidance on verifying covered SEC employment at PPG. 

Applicability: All staff. 

Actions: 



1.  This bulletin is in addition to the guidance specifically referenced in Item 5 of Bulletin 06-15. 
The CE should continue to refer to Bulletin 06-15 for all other procedures on processing PPG SEC 
class cases. 

2.  Once the CE has developed the case to satisfy the initial components of the SEC class, it is then 
necessary to make a determination as to whether the employee was at the PPG for a period equal to 
or greater than 250 aggregate work days from 1946 through 1962. As noted in Item 5 of Bulletin 
06-15, the CE must have clear and convincing evidence of a beginning employment date (hire) and 
end date (termination) of employment at the PPG. 

Absent evidence of hire and end dates of employment, the CE may utilize external film badge 
(dosimetry) records to establish covered employment at PPG. As confirmed by DEEOIC, 
employees working at PPG during its SEC period were issued individual film badges to monitor for
radiation exposure. These individual film badges were generally issued for one day, one week or a 
month depending on potential exposure to the individual. Typically, film badge records would 
include the issue date and the end (return) date which can be used to document employment periods
at the PPG. 

As noted for this SEC class in Bulletin 06-15, continuous time spent (including working or living) 
at PPG is credited toward the calculation of 250 work days. If the film badge records include an 
issue date and end (return) date within the PPG SEC time period, the CE is to credit the employee 
with the equivalent of three (8-hour) work days for each date the employee was badged, inclusive of
the issue date and end (return) date. For example, an employee with a film badge with the issue date
of 3/27/1954 and the end (return) date of 3/31/1954 would be credited with 15 (8-hour) work days.  

As discussed previously, NIOSH has indicated that it can reconstruct occupational external dose 
using currently available film badge monitoring data or field radiation surveys. As part of its dose 
reconstruction process, NIOSH may already have obtained relevant employment documentation 
such as complete film badge records for the employee, CATI report, correspondence, and other 
DOE records useful in determining SEC employment at PPG. This information may be found on 
the NIOSH CD attached to the case file. The CE must inspect these records carefully to determine 
whether any film badge monitoring data is available that can be used to verify employment at the 
PPG. 

DEEOIC has also confirmed that the Nevada Operations Office (DOE employment verifier for 
PPG) has extensive records for employees who worked at PPG during its SEC time period. In the 
case of employees of Holmes and Narver (civilian support contractor at PPG), Nevada Operations 
Office would have the actual employment dates. Nevada Operations Office also has film badge 
records of most employees who worked at the PPG during its SEC time period. 

In responding to previous Form EE-5 (Employment Verification) request by the DEEOIC, Nevada 
Operations Office would, in some instances, include only the date (often just the year) that a film 
badge was issued without an end (return) date. There may be additional film badge records 
including end (return) date not provided by Nevada Operations Office in their initial response to 
Form EE-5. In cases in which a Form EE-5 has already been submitted and responded to by the 
Nevada Operations Office but the film badge records appear incomplete (for example, no return 
date of the film badge or just the year issued and the NIOSH records do not contain any relevant 
dosimetry data) the CE may request the film badge records including the complete issue and return 
dates by calling the point of contact (POC) at Nevada Operations Office and following up with 
email if necessary. Do not complete another Form EE-5 if one has already been responded to by 
Nevada Operations Office. If the case file contains the NIOSH CD used for dose reconstruction, the
CE should assume that the film badge record received by NIOSH is complete and there is no need 
to contact the POC unless evidence clearly indicates that NIOSH has not yet requested or received 
the complete film badge records for the SEC period. 

DEEOIC has confirmed that the Nevada Operations Office will now provide dosimetry records to 



include all available issue and return dates on all responses to new Form EE-5 submissions for 
PPG. The CE should assume that the responses to new Form EE-5 from Nevada Operations Office 
are complete as of December 18, 2006.  

Since continuous time spent at PPG is credited toward the calculation of 250 work day, it is 
important that clear and convincing evidence is used to determine employment at the PPG. In cases 
where the Nevada Operations Center confirmed that they only have the date the film badge was 
issued at PPG but no end (return) date, the CE may only credit the employee with the equivalent of 
three (8-hour) work days for the date the film badge was issued. The CE may not assume that an 
employee was at the PPG between two issue dates even if the two film badges (absent end dates) 
were issued between short intervals of time.  

4. In developing the 250 work day requirement, the CE must consider employment either solely at 
the PPG or in combination with work days for other SEC classes. In some cases, employees who 
worked at the PPG would also work at the Nevada Test Site (NTS). NTS is a SEC class for the 
period from January 27, 1951 to 1962.

5. Once the CE has determined that the employee has a diagnosed specified cancer and meets the 
employment criteria of this PPG SEC class, the CE should proceed in the usual manner for a 
compensable SEC claim and prepare a recommended decision.

6. For cases with a non-specified cancer and/or that do not meet the employment criteria of the SEC
class, the CE must refer the case back to NIOSH to perform dose reconstructions. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections 

07-06 Educating claimants on impairment and/or wage loss compensation benefits

EEOICPA BULLETIN NO. 07-06   

Issue Date:  February 6, 2007

___________________________________________________________

Effective Date:  February 6, 2007

___________________________________________________________

Expiration Date:  February 6, 2008

___________________________________________________________

Subject:  Educating claimants on impairment and/or wage loss compensation benefits. 

Background:  Due to the complex nature of the Part E benefit structure and the requirements 
necessary to qualify for lump sum compensation, selected Resource Centers (RCs) have been 
tasked to engage in an outreach effort to educate claimants on the requirements for filing for and 
obtaining impairment and/or wage loss benefits.

References:  EEOICPA Procedure Manual E-800, Wage-Loss Determinations; E-900, Impairment 
Ratings; ECMS User’s Reference Guide for Resource Center Staff. 



Purpose:  To provide guidance on communicating with claimants who are potentially eligible for 
impairment and/or wage loss benefits under Part E of the EEOICPA.  

Applicability:  All DEEOIC and RC staff.  

Actions:

1.  To facilitate communication with eligible claimants who are also the covered employee or 
worker (hereafter referred to as employees) certain DEEOIC RCs will be assigned responsibility for
contacting identified employees by telephone to explain the benefit provisions available under Part 
E. Assignments are as follows: 

Jacksonville DO and FAB Savannah River RC

Cleveland DO and FAB Portsmouth RC

Denver DO and FAB Espanola RC

Seattle DO and FAB Hanford RC

2.  There are two types of Part E cases that are to be identified and referred to the designated 
Resource Center (RC) to initiate employee communication: 

 Cases at the Final Adjudication Branch where a positive Final Decision has been issued to a 
living employee and there has not been a prior claim for impairment and/or wage loss.  

 Cases at the District Office where a positive Final Decision has been issued to a living 
employee and initial development is underway for impairment and/or wage loss.  

3.  For Part E cases at the Final Adjudication Branch, when a final decision is issued to a living 
employee with a positive causation determination, a copy is to be prepared and forwarded to the 
designated RC. This should be done only in situations where there is no indication that a claim has 
been made for impairment and/or wage loss.  Decisions that pertain strictly to survivors of a 
deceased employee are not to be referred to the RC, but processed in the normal fashion.  The 
Washington, DC FAB will send final decisions that meet these guidelines to the appropriate RC, 
based on which DO issued the recommended decision on Part E.

4.  For any case at the District Office that contains a final decision with a positive finding on 
causation issued to a living employee and where there has been no claim for impairment and/or 
wage loss, an initial development letter for impairment and/or wage loss benefits must be completed
and sent to the employee with a copy of the letter sent to the assigned RC. An example of an initial 
development letter for impairment benefits is included as Attachment 1. Examples of the initial 
development letters for wage loss benefits are included as Attachment 2.  

5.  Upon receipt of a final decision or a development letter in the RC, the RC should take 
appropriate action to record its receipt. The RC is responsible for ensuring that an appropriate 
system for recordkeeping is developed to track referrals, and subsequent actions in accordance with 
the guidance provided in this bulletin.  The RC system records the date the final decision or 
development letter(s) was received in the RC, the employee’s name, claim number, the date 
outreach was completed and whether or not the employee intends to pursue impairment and/or 
wage loss. In addition, the RC will also report on the disposition of all referrals on a weekly basis to
the Branch Chief for Outreach and Technical Assistance. This data should be incorporated into the 
routine weekly RC activity report already generated by the RC manager.  

6.  The RC staff should carefully review Procedure Manual Chapters E-0800 and E-0900, which 
explains the eligibility requirements for compensation benefits and the procedures DEEOIC follows
for developing impairment and wage loss benefit claims. For each referral, the RC will initiate a 
telephone call to the employee identified.  It will be necessary for the RC to access the Energy Case 
Management System (ECMS) to obtain contact information for the employee. The purpose of this 



call is to provide information about the potential impairment and/or wage loss benefits available, 
respond to questions, and solicit claims. 

7.  A script (Attachment 3) has been developed for use by the RC staff in explaining impairment 
and/or wage loss benefits to the employee at a general level. It is important the RC staff adhere to 
the script. Given the complexity of the benefit structure under Part E, it is likely that the employee 
will have questions. The RC staff may respond to general follow-up questions; for example, 
eligibility requirements or program procedures to develop a claim for impairment and/or wage loss 
benefits. To help the RCs anticipate and answer some of the most common questions regarding 
impairment and wage loss benefits, DEEOIC has developed a Q & A Sheet (Attachment 4) for use 
by the RCs. 

Claim-specific questions or questions that exceed the RC’s ability to assist the employee must be 
referred to the assigned DO claims examiner (CE) or FAB hearing representative/claims examiner, 
per ECMS. No attempt should be made by the RC representative to offer opinion or conjecture as to
the likelihood of entitlement. All adjudicatory functions are solely the responsibility of the assigned 
CE.  

8.  During the telephone call, if the employee expresses the intention to pursue impairment and/or 
wage loss benefits or in cases where the RC staff member believes the employee may qualify for 
these benefits, the RC advises the employee to submit a signed statement or letter to the appropriate
DO of their intention to pursue benefits. 

9.  In cases where the employee expresses the intention to pursue impairment and/or wage loss 
benefits, the RC must also mail the brochures titled “How Do I Qualify for an Impairment Award” 
(Attachment 5) and/or “Wage Loss Benefits” (Attachment 6) with an appropriate cover letter to the 
employee. These brochures were developed to explain these two types of benefits and the 
requirements that must be met to qualify for benefits.   

10.  All discussions with the employee about wage loss and/or impairment must be memorialized 
into the ECMS via the Telephone Management System (TMS) screen in accordance with the 
instructions contained in the attached ECMS User’s Reference Guide for Resource Center Staff 
(Attachment 7). In general, each TMS entry should contain a synopsis outline of the discussion; the 
employee’s question or request, if any; the guidance or solution offered; and a notation as to 
whether the employee intends to pursue impairment and/or wage loss. The TMS screen is printed 
and the paper record of the activity is forwarded to the appropriate DO/FAB daily for association 
with the case file.

11.  Designated RCs are responsible to immediately notify via email the DO Point of Contact 
(POC) and the assigned CE or HR (as denoted in ECMS), on any case needing prioritization, such 
as a terminally ill employee who wants to claim impairment and/or wage loss. The designated DO 
POC is the same individual who handles the RC employment verification process. The RC staff 
member must still submit the printed copy of the telephone contact in TMS to the appropriate 
DO/FAB for association with the case file. For easier identification, these TMS records must be 
marked “Priority” on top of the page.   

12.  The designated RC has seven calendar days from the RC’s receipt of the employee’s final 
decision or initial development letter(s) to initiate telephonic contact. In cases where the RC is 
unable to contact the employee within seven calendar days (for example, the employee may be on 
vacation), the RC must continue to follow up with the employee and document the contact attempts 
in TMS until contact is successful or a reasonable determination has been made by the RC that 
further attempts at contact will not be productive. The RC representative may use his or her 
discretion to determine when to cease further contact attempts with the employee, but as a general 
rule, after three recorded attempts in as many days has failed to garner employee contact, the RC 
may cease outreach effort.

13. The RC is to shred the final decision and/or development letter after the employee has been 



successful contacted or after the RC has ceased outreach effort with the employee.

Disposition:  Retain until incorporated into the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation 

Attachment 1

Attachment 2 

Attachment 3

Attachment 4

Attachment 5

Attachment 6

Attachment 7

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections, and Resource Center Managers.

07-07 Procedures for rating impairment due to mental disorders under Part E of the 
EEOICPA

EEOICPA BULLETIN NO.07-07    

Issue Date:  February 9, 2007

___________________________________________________________

Effective Date:  February 9, 2007

___________________________________________________________

Expiration Date:  February 9, 2008

___________________________________________________________

Subject:  Procedures for rating impairment due to mental disorders under Part E of the Energy 
Employees Occupational Illness Compensation Program Act (EEOICPA).

Background:  Section 7385s-2(b) of EEOICPA requires that a minimum impairment rating be 
determined in accordance with the American Medical Association’s Guides to the Evaluation of 
Permanent Impairment (AMA’s Guides).  This requirement is reflected in 20 C.F.R. § 30.901(b), 
which states the Division of Energy Employees Occupational Illness Compensation (DEEOIC) will 
determine a minimum impairment rating using the current edition of the Guides.  The 5th edition of 
the Guides states the following regarding mental impairment ratings:

Percentages are not provided to estimate mental impairment in this edition of the Guides.  Unlike
cases with some organ systems, there are no precise measures of impairment in mental 
disorders.  The use of percentages implies a certainty that does not exist.  Percentages are likely 
to be used inflexibly by adjudicators, who then are less likely to take into account the many 
factors that influence mental and behavioral impairment.  In addition, the authors are unaware of 
data that show the reliability of the impairment percentages.  After considering this difficult 
matter, the Committee on Disability and Rehabilitation of the American Psychiatric Association 
advised Guides contributors against the use of percentages in the chapter on mental and 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-06Attachments/Attachment7.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-06Attachments/Attachment6.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-06Attachments/Attachment5.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-06Attachments/Attachment4.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-06Attachments/Attachment3.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-06Attachments/Attachment2.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-06Attachments/Attachment1.htm


behavioral disorders of the fourth edition, and that remains the opinion of the authors of the 
present chapter.  Guides to the Evaluation of Permanent Impairment, 5th Edition, Chapter 14.3, 
pg. 361. 
However, the Guides does allow for rating impairment due to emotional or behavioral disorders that
are associated with ratable neurological conditions that result from exposures to toxic substances, 
and as such the physician conducting the impairment is directed to Chapter 13 of the Guides.  

References:  42 U.S.C. § 7385s-2(b); 20 C.F.R. §§ 30.901 and 30.910 (2005).

Purpose:  To provide procedures to develop claims for impairment ratings due to mental disorders 
associated with neurological conditions under Part E of EEOICPA.

Applicability:  All staff.

Actions:

1.   Upon receipt of a claim for a mental impairment, the CE must determine whether the claimed 
impairment is due to a purely psychological condition or is a consequence of an exposure to a toxic 
substance that caused neurobehavioral sequelae.  

2.   Once it has been established that an employee’s mental impairment is related to a documented 
physical dysfunction of the nervous system, the employee should obtain an impairment evaluation 
from the physician based on Table 13-8 of Chapter 13 in the 5th edition of the AMA’s Guides.

3.   If the mental impairment is not related to a documented physical dysfunction of the nervous 
system, the CE should then communicate with the claimant regarding the non-ratability of the 
condition per 5th edition of the Guides.  The CE should provide the claimant with a 30-day period to
submit documentation from their personal physician if s/he believes there is a link between the 
employee’s exposure to a toxic substance at the covered facility and the development of a mental 
impairment.  The report from the individual’s physician must contain rationalized medical evidence 
establishing that the mental impairment is related to  neurological damage due to an accepted toxic 
exposure. Speculation or unequivocal statements from the physician should reduce the probative 
value of a physician’s report, and in such cases the CE may find it necessary to refer the case to a 
DMC or the DEEOIC toxicologist to determine whether a toxic exposure caused an emotional or 
behavioral disorder.

4.   While an individual’s mental impairment due to a purely psychological condition will not be 
included in an impairment rating for Part E purposes, such a “non-ratable” condition may be 
accepted as a consequence of another compensable covered illness, provided that the case file 
contains rationalized medical evidence in support of causation.  For example, depression is often an 
added diagnosis in terminally ill cancer patients.  When this occurs, a compensable consequential 
psychological condition may be used to pay for medical treatment and qualifying calendar years of 
wage-loss under Part E.

Disposition: Retain until incorporated in the Federal

(EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1:  Claims Examiners, Supervisory

Claims Examiners, Technical Assistants, Customer Service

Representatives, Fiscal Officers, FAB District Managers,

Operation Chiefs, Hearing Representatives, District Office



Mail & File Sections

07-08 Processing Claims for S-50 Oak Ridge Thermal Diffusion Plant Special Exposure 
Cohort (SEC) Class

EEOICPA BULLETIN NO.07-08                       

Issue Date: February 9, 2007

________________________________________________________________

Effective Date: December 9, 2006 
________________________________________________________________

Expiration Date: February 9, 2008

________________________________________________________________

Subject:  Processing Claims for S-50 Oak Ridge Thermal Diffusion Plant Special Exposure Cohort 
(SEC) Class, July 9, 1944 through December 31, 1951. 

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of class of workers from 
the S-50 Thermal Diffusion Plant, Oak Ridge, Tennessee to have this facility added to the SEC.

This petition was a result of a determination under 42 C.F.R. § 83.14 made by National Institute for 
Occupational Safety and Health (NIOSH) that a dose reconstruction for members of the class was 
not possible. NIOSH submitted its findings to the petitioners and the Advisory Board on Radiation 
and Worker Health (“the Board”).  On October 11, 2006, the Board submitted recommendations to 
the Secretary of Health and Human Services (HHS) to add to the SEC employees who worked at 
the S-50 Oak Ridge Thermal Diffusion Plant from July 9, 1944 through December 31, 1951.    

On November 9, 2006, the Secretary of HHS designated the following class for addition to the SEC 
in a report to Congress.

S-50 Oak Ridge Thermal Diffusion Plant in Oak Ridge, Tennessee from July 9, 1944 through 
December 31, 1951:

Employees of the Department of Energy predecessor agencies and their contractors or 
subcontractors who were monitored or should have been monitored while working at the S-50 Oak 
Ridge Thermal Diffusion Plant for a number of work days aggregating at least 250 work days 
during the period from July 9, 1944, through December 31, 1951, or in combination with work days
within the parameters established for one or more other classes of employees in the SEC.

Pursuant to 42 U.S.C. §7384q of the EEOICPA and 42 C.F. R. § 83.14(b), NOISH has established 
that it does not have sufficient information to complete dose reconstructions for individual members
of the class with sufficient accuracy except in instances of occupational medical doses. 

A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  The SEC designation for this class became effective as of December 9, 2006, which 
was 30 days after the Secretary of HHS designated the class for addition to the SEC in the report to 
Congress.  While Congress has the authority to reject the recommendation within the 30-day time 
frame, no action was taken to contradict the addition of this new SEC class. 

References: Energy Employees Occupational Illness Compensation Act of 2000, 42 U.S.C. § 7384 
et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of the 
Special Exposure Cohort Under EEOICPA; and the November 9, 2006 report to Congress from the 
Secretary of HHS, entitled, “HHS Designation of Additional Members of the Special Exposure 
Cohort, Designating a Class of Employees from S-50 Oak Ridge Thermal Diffusion Plant (S-50), 
Oak Ridge, Tennessee.” 



Purpose: To provide procedures for processing claims for the S-50 Oak Ridge Thermal Diffusion 
Plant from July 9, 1944 through December 31, 1951.  

Applicability: All staff.

Actions: 

1. This new addition to the SEC affects DOE predecessor agency employees and their contractor or 
subcontractor employees employed at the S-50 Thermal Diffusion Plant from July 9, 1944 through 
December 31, 1951,  for a number of work days aggregating at least 250 work days, either solely 
under this employment or in combination with work days established for other classes of employees
included in the SEC. This new SEC designation is established for workers who were “monitored or 
should have been monitored” while employed at S-50. Using the current standards for monitoring 
of workers at a nuclear facility site, DOL is interpreting “monitored or should have been monitored”
as including all employees who worked at S-50 during the period from July 9, 1944 through 
December 31, 1951. 

The designation of this class makes it clear that it includes all employees with a work location at 
S-50.  That is to say it includes both those who were employed on the wartime uranium enrichment 
activities which took place there from July 9, 1944 to September 9, 1945 and it includes those who 
worked on feasibility studies for the Nuclear Energy for the Propulsion of Aircraft Project which 
took place in the same location from May 1, 1946 through December 31, 1951. Employee job type 
and project names are irrelevant for this SEC designation.  This SEC designation covers all workers
on both projects that took place at S-50 from July 9, 1944 through December 31, 1951. This is the 
entire timeframe for which S-50 is a covered facility.

This additional class encompasses claims already denied, claims at NIOSH for dose reconstruction, 
and future claims yet to be submitted.  

2. NIOSH has provided a list of employees who claimed employment at S-50 during its SEC class 
period.  NIOSH will return analysis records for all S-50 cases that are within its SEC class period to
the appropriate district office along with a CD for each case.  The CD contains all of the 
information generated to date, e.g., CATI report, correspondence, and dose information.  Also, 
included on the CD in the Correspondence Folder should be a copy of the NIOSH letter sent to each
claimant informing the claimant of the new SEC class and that his or her case is being returned to 
DOL for adjudication.  A copy of the NIOSH letter to affected S-50 claimants is included as 
Attachment 2.  The claims examiner (CE) must print out a hard copy of the NIOSH letter for 
inclusion in the case file. Employee case files returned from NIOSH to the district office for 
potential inclusion in the SEC class must be coded as “NW” in ECMS. The effective date for the 
code entry is December 9, 2006. 

Since the NIOSH lists contain only cases that were with NIOSH for dose reconstruction at the time 
this SEC class designation became effective, the Division of Energy Employees Occupational 
Illness Compensation (DEEOIC) has also produced a list identifying all S-50 cases that are 
potentially included in the SEC class including cases that were previously denied.  The list 
identifies those cases that must be reviewed by the district office(s) to determine whether SEC class 
criteria are satisfied including pending cases with employment during the SEC period with either a 
specified, non-specified cancer, or previous denial for POC less than 50%.  The NIOSH and 
DEEOIC lists will be compared to ensure all potential SEC cases are identified by the district 
offices. The lists will be provided to the appropriate district offices under separate cover. 

3.  For any cases identified (either by NIOSH or DEEOIC) as having a potential for compensability 
based on the new SEC class, the responsible CE is to: review all relevant documentation contained 
in the case file, including any documentation that NIOSH may have acquired or generated during 
the dose reconstruction process.  If the evidence is unclear as to whether the employment or medical
documentation satisfies the SEC class requirements, the claimant should be asked to provide 
clarifying evidence. 



4.  Based on this review, the CE then determines whether the employee has a specified cancer, as 
listed in DEEOIC Procedure Manual Chapter 2-600.5.  If the employee has a specified cancer, 
proceed to Action #5.  If the employee does not have a specified cancer, proceed to Action #7.  

5.  If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 work days at the S-50 from July 9, 1944 through December 31, 1951. In determining 
whether the employment history meets the 250 work day requirement, the CE must consider 
employment either solely at the S-50 or in combination with work days for other SEC classes.  

If the employee does not meet any of the employment criteria, proceed to Action #7.  

6.  Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE should proceed in the usual manner for a 
compensable SEC claim and prepare a recommended decision.  

7. As discussed earlier, the Secretary of Health and Human Services determined that it is not 
feasible for NIOSH to perform dose reconstructions for the class of employees who worked at the 
S-50 from July 9, 1944 through December 31, 1951.  However, NIOSH has indicated that dose 
reconstructions for non-specified cancers may be possible for medical X-ray doses. Accordingly, for
cases with a non-specified cancer and/or that do not meet the employment criteria of the SEC class, 
the CE must refer these cases back to NIOSH to perform dose reconstructions.  The CE should code
these cases as “NI”. 

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE should code the case as “NR,” but should not delete the “NW” or 
“NI” code already present in ECMS. The “NR” reason code should be input as “XR” for “Medical 
X-ray reports used, SEC.”  

8. If the claim includes both a specified cancer and a non-specified cancer, medical benefits are only
paid for the specified cancer(s), any secondary cancers that are metastases of the specified 
cancer(s), and any non-specified cancers that have a dose reconstruction that resulted in a 
probability of causation of 50 percent or greater.  

9. If a case with a denied final decision now meets the SEC class criteria, the CE must submit the 
case for reopening through the appropriate process in the district office.  The case must be 
forwarded to the DEEOIC Director to reopen the claim per 20 C.F.R. § 30.320(a).

10.  FAB personnel must be vigilant for any S-50 cases that have a recommended decision to deny.  
If the employee worked at S-50 for the specified period, has a specified cancer, and meets the 250 
work day requirement, the recommended decision must be remanded to the district office in the 
usual manner. 

11.   A period of 60 calendar days, effective with the issuance date of this directive, is granted for 
case files affected by this SEC that are returned from NIOSH for evaluation by the DEEOIC to 
either receive a recommended decision for inclusion in the SEC or referral back to NIOSH for dose 
reconstruction. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections  

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-08Attachments/Bulletin07-08Attachment2.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-08Attachments/Bulletin07-08Attachment1.htm


07-09 Processing Claims for Oak Ridge Institute of Nuclear Studies (ORINS) Cancer 
Research Hospital Special Exposure Cohort (SEC) Class

EEOICPA BULLETIN NO.07-09                       

Issue Date: February 9, 2007

________________________________________________________________

Effective Date: December 9, 2006 
________________________________________________________________

Expiration Date: February 9, 2008

________________________________________________________________

Subject:  Processing Claims for Oak Ridge Institute of Nuclear Studies (ORINS) Cancer Research 
Hospital, Oak Ridge, Tennessee Special Exposure Cohort (SEC) Class, May 15, 1950 through 
December 31, 1963. 

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of class of workers from 
ORINS to have this facility added to the SEC.

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
decided it qualified for evaluation under 42 C.F.R. § 83.13.  NIOSH submitted its findings to the 
petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On October 11, 
2006, the Board submitted recommendations to the Secretary of Health and Human Services (HHS)
to add to the SEC employees who worked at the ORINS Cancer Research Hospital from May 15, 
1950 through December 31, 1963.    

On November 9, 2006, the Secretary of HHS designated the following class for addition to the SEC 
in a report to Congress.

 

Oak Ridge Institute of Nuclear Studies Cancer Research Hospital in Oak Ridge, Tennessee from 
May 15, 1950 through December 31, 1963:

Employees of the Department of Energy predecessor agencies and their contractors or 
subcontractors who were monitored or should have been monitored while working at the Oak Ridge
Institute of Nuclear Studies Cancer Research Hospital from May 15, 1950, through December 31, 
1963, and who were employed for a number of work days aggregating at least 250 work days, or in 
combination with work days within the parameters established for one or more other classes of 
employees in the SEC.   

In its evaluation, NIOSH determined that “…there is insufficient information either to estimate the 
maximum radiation dose for every type of cancer for which radiation doses are reconstructed that 
could have been incurred under plausible circumstances by any member of the class, or to estimate 
the radiation doses of members of the class more precisely than a maximum dose estimate.”  
NIOSH has determined that it is unable to estimate internal occupational dose. 

In the November 9, 2006 report, the Secretary of HHS determined that it is not feasible to undertake
dose reconstruction for the class of employees employed at the Oak Ridge Institute of Nuclear 
Studies Cancer Research Hospital from May 15, 1950, through December 31, 1963. 

A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  The SEC designation for this class became effective as of December 9, 2006, which 
was 30 days after the Secretary of HHS designated the class for addition to the SEC in the report to 
Congress.  While Congress has the authority to reject the recommendation within the 30-day time 



frame, no action was taken to contradict the addition of this new SEC class. 

References: Energy Employees Occupational Illness Compensation Act of 2000, 42 U.S.C. § 7384 
et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of the 
Special Exposure Cohort Under EEOICPA; and the November 9, 2006 report to Congress from the 
Secretary of HHS, entitled, “HHS Designation of Additional Members of the Special Exposure 
Cohort, Designating a Class of Employees from ORINS Cancer Research Hospital, Oak Ridge, 
Tennessee.” 

Purpose: To provide procedures for processing claims for the ORINS Cancer Research Hospital 
from May 15, 1950, through December 31, 1963.  

Applicability: All staff.

 Actions: 

1. This new addition to the SEC affects DOE predecessor agency employees and their contractor or 
subcontractor employees employed at the ORINS Cancer Research Hospital from May 15, 1950, 
through December 31, 1963 for a number of work days aggregating at least 250 work days, either 
solely under this employment or in combination with work days established for other classes of 
employees included in the SEC. This new SEC designation is established for workers who were 
“monitored or should have been monitored” while employed at ORINS Cancer Research Hospital. 
Using the current standards for monitoring of workers at a nuclear facility site, DOL is interpreting 
“monitored or should have been monitored” as including all employees who worked at ORINS 
Cancer Research Hospital during the period from May 15, 1950, through December 31, 1963. 

Additionally, the ORINS Cancer Research Hospital (which closed many years ago) is only one 
portion of the covered DOE facility today known as the Oak Ridge Institute for Science and 
Education (ORISE).  ORINS was an educational non-profit organization which contracted with the 
Atomic Energy Commission to “promote the theoretical education and practical training of the 
scientific personnel essential to the continued conduct of research and development activities in the 
fields of nuclear and related sciences…” The operation of the Cancer Research Hospital was but 
one facet of this broader mission. In 1966, ORINS became Oak Ridge Associated Universities 
(ORAU). In 1992, the Oak Ridge Institute for Science Education (ORISE) was formed as an official
Department of Energy Institute to be managed by ORAU.  It is ORISE which is the present day 
successor in interest to ORINS.

This additional class encompasses claims already denied, claims at NIOSH for dose reconstruction, 
and future claims yet to be submitted.  

2. NIOSH has provided a list of employees who claimed employment at ORINS during its SEC 
class period.  NIOSH will return analysis records for all ORINS cases that are within its SEC class 
period to the appropriate district office along with a CD for each case.  The CD contains all of the 
information generated to date, e.g., CATI report, correspondence, and dose information.  Also, 
included on the CD in the Correspondence Folder should be a copy of the NIOSH letter sent to each
claimant informing the claimant of the new SEC class and that his or her case is being returned to 
DOL for adjudication.  A copy of the NIOSH letter to affected ORINS claimants is included as 
Attachment 2.  There is, however; a mistake in the letter.  The letter states, “Our records indicate 
that you, or the energy employee on the claim, worked at the Oak Ridge Institute of Nuclear Studies
Cancer Research Hospital during the period…” What it should have said was, “Our records indicate
that you, or the energy employee on the claim, worked for ORINS during the period…”  It is up to 
the claims examiner (CE) to make the determination of which ORINS employees worked at the 
ORINS Cancer Research Hospital.  The CE must print out a hard copy of the NIOSH letter for 
inclusion in the case file. Employee case files returned from NIOSH to the district office for 
potential inclusion in the SEC class must be coded as “NW” in ECMS. The effective date for the 
code entry is December 9, 2006. 



Since the NIOSH lists contain only cases that were with NIOSH for dose reconstruction at the time 
this SEC class designation became effective, the Division of Energy Employees Occupational 
Illness Compensation (DEEOIC) has also produced a list identifying all ORINS cases that are 
potentially included in the SEC class, including cases that were previously denied.  The list 
identifies those cases that must be reviewed by the district office(s) to determine whether SEC class 
criteria are satisfied, including pending cases with employment during the SEC period with either a 
specified, non-specified cancer, or previous denial for POC less than 50%.  The CE must compare 
the NIOSH and DEEOIC lists to ensure all potential SEC cases are identified by the district offices. 
The lists will be provided to the appropriate district offices under separate cover. 

3.  For any cases identified (either by NIOSH or DEEOIC) as having potential for compensability 
based on the new SEC class, the responsible CE is to review all relevant documentation contained 
in the case file, including any documentation that NIOSH may have acquired or generated during 
the dose reconstruction process.  If the evidence is unclear as to whether the employment or medical
documentation satisfies the SEC class requirements, the claimant should be asked to provide 
clarifying evidence. 

4.  Based on this review, the CE then determines whether the claimant has a specified cancer, as 
listed in DEEOIC Procedure Manual Chapter 2-600.5.  If the employee has a specified cancer, 
proceed to Action #5.  If the employee does not have a specified cancer, proceed to Action #7.  

5.  If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 work days at the ORINS Cancer Research Hospital from May 15, 1950, through 
December 31, 1963. In determining whether the employment history meets the 250 work day 
requirement, the CE must consider employment either solely at the ORINS Cancer Research 
Hospital or in combination with work days for other SEC classes. Not all ORINS employees 
worked at the Cancer Research Hospital, so a determination will have to be made as to work 
location.  

If the employee does not meet any of the employment criteria, proceed to Action #7.  

6.  Once the CE has determined the person named in the claim has a diagnosed specified cancer and
meets the employment criteria of the SEC class, the CE should proceed in the usual manner for a 
compensable SEC claim and prepare a recommended decision.  

7. As discussed earlier, the Secretary of Health and Human Services determined that it is not 
feasible for NIOSH to perform dose reconstructions for the class of employees who worked at 
ORINS Cancer Research Hospital from May 15, 1950, through December 31, 1963.  However, 
NIOSH has indicated that dose reconstructions for non-specified cancers may be possible for 
external doses and for medical X-ray doses.  Accordingly, for cases with a non-specified cancer 
and/or that do not meet the employment criteria of the SEC class, the CE must refer these cases 
back to NIOSH to perform dose reconstructions.  The CE should code these cases as “NI”. 

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE should code the case as “NR,” but should not delete the “NW” or 
“NI” code already present in ECMS. The “NR” reason code should be input as “XM” for “External 
and medical dose used, SEC.”  

8. If the claim includes both a specified cancer and a non-specified cancer, medical benefits are only
paid for the specified cancer(s), any secondary cancers that are metastases of the specified 
cancer(s), and any non-specified cancers that have a dose reconstruction that resulted in a 
probability of causation of 50 percent or greater.  

9. If a case with a denied final decision now meets the SEC class criteria, the CE must submit the 
case for reopening through the appropriate process in the district office.  The case must be 
forwarded to the DEEOIC Director to reopen the claim per 20 C.F.R. § 30.320(a).

10.  FAB personnel must be vigilant for any ORINS cases that have a recommended decision to 



deny.  If the employee worked at ORINS Cancer Research Hospital for the specified period, has a 
specified cancer, and meets the 250 work day requirement, the recommended decision must be 
remanded to the district office in the usual manner. 

11.   A period of 60 calendar days, effective with the issuance date of this directive, is granted for 
case files affected by this SEC that are returned from NIOSH for evaluation by the DEEOIC to 
either receive a recommended decision for inclusion in the SEC or referral back to NIOSH for dose 
reconstruction. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections

07-10 Procedures for deducting payments received for final judgments or settlements from 
EEOICPA benefits under Parts B and/or Part E
This bulletin has been updated by Bulletin 07-12

EEOICPA BULLETIN NO.07-10    
Issue Date:  February 21, 2007

___________________________________________________________

Effective Date:  February 21, 2007

___________________________________________________________

Expiration Date:  February 21, 2008

___________________________________________________________

NOTE:  This Bulletin replaces EEOICPA Bulletin No. 05-04, Procedures for deducting 
payments received for final judgments or settlements from EEOICPA benefits under Part B 
and/or new Part E.

Subject:  Procedures for deducting payments received for final judgments or settlements from 
EEOICPA benefits under Parts B and/or Part E.

Background:  Since Part E was added to the Energy Employees Occupational Illness Compensation 
Program Act (EEOICPA) on October 28, 2004, Claims Examiners (CEs) have experienced an 
upsurge in the number and variety of cases in which they must determine whether and how much to 
offset an award of EEOICPA benefits to reflect the amount of a settlement or final judgment 
payment for injuries resulting from exposure to the same toxic substance for which EEOICPA 
benefits are payable.  A number of important policy decisions involving offsets have been made to 
address common scenarios arising from multiple-defendant litigation with multiple settlement 
payments over time (usually involving asbestos exposure), earlier offsets and surpluses, and the 
satisfaction of workers’ compensation liens out of a settlement or final judgment payment.

Attachment 1 is the modified “EEOICPA Part B/E Benefits Offset Worksheet,” which has been 
updated to accommodate these policy decisions.  The accompanying step-by-step instructions for 
filling out the Worksheet have also been substantially rewritten and expanded.

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-09Attachments/Bulletin07-09Attachment2.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-09Attachments/Bulletin07-09Attachment1.htm


References:  42 U.S.C. § 7385 and 20 C.F.R. § 30.505(b).

Purpose:  To provide updated procedures and a modified Worksheet for making the required 
reduction of EEOICPA benefits.

Applicability:  All staff.

Actions:

1.  When evidence in the case file suggests that a payment for injuries due to an exposure to the 
same toxic substance for which EEOICPA benefits are payable (whether alone or in combination 
with other non-occupational exposures) has been received by any person (it does not matter who) as
a result of a tort suit (whether or not the suit was ever actually filed in a court), the CE must send a 
development letter to the claimant asking for copies of all documents in his or her possession 
relating to the suit, such as the complaint (whether or not it was ever filed in court), any settlement 
agreement(s), and any itemized lists of expenses submitted with an attorney’s bill.  The claimant 
should be asked to contact the attorney who filed the suit to obtain copies of these documents if the 
claimant does not have them.  The CE must obtain enough information to be able to determine the 
dollar amount of the payment(s), and when and to whom the payment(s) was paid. While the 
complaint must be obtained if the claimant disputes the necessity of the offset, the CE may proceed 
with the offset without the complaint if the claimant does not dispute that offset is necessary, and 
the CE has sufficient evidence to fill out the Worksheet. The CE may administratively close the file 
if no document relating to the suit is received after two development letters are issued. The 
development letter must advise the claimant of this action prior to the file being administratively 
closed. The status code in ECMS must be updated with the “C2” (Administrative Closure) code.

2.  Attachment 1 consists of the revised “EEOICPA Part B/E Benefits Offset Worksheet.”  After 
receipt of all relevant documents, the CE consults the instructions accompanying the Worksheet to 
determine whether an offset is needed, and if it is, selects the proper method to calculate the amount
by which the claimant’s lump-sum or medical benefits must be “offset” (reduced).  The Worksheet 
includes detailed instructions on how to compute the different figures that the CE uses to calculate 
the amount of any offset.  After completing the Worksheet, the CE staples it to the inside left cover 
of the case file so the Final Adjudication Branch (FAB) reviewer can find it easily.

3.  If the amount of EEOICPA benefits to which the claimant is currently entitled is MORE than the 
offset, the balance due the claimant will be the amount appearing on Line 7b of the Worksheet.  
This is the amount of EEOICPA benefits that must be referenced in the recommended decision, 
together with an explanation of how this amount was calculated.

4.  If the amount of EEOICPA benefits currently payable is LESS than the offset, the amount of the 
“surplus” payment still to be offset will appear on Line 7c of the Worksheet.  Since additional 
EEOICPA benefits must first become payable before a surplus payment can be absorbed, no further 
action to offset the surplus payment is required for a survivor’s Part B claim.  If there is a surplus 
payment to be absorbed in an employee’s Part B claim, this must be noted in the recommended 
decision, along with an explanation that OWCP will not pay medical benefits and will apply the 
amount it would otherwise pay (directly to a medical provider, or to reimburse an employee for 
ongoing medical treatment) to the surplus until it is absorbed.  If there is a surplus to be absorbed in 
an employee’s Part E claim, this same explanation must appear in the recommended decision, 
PLUS an explanation that OWCP will also not pay any benefits for wage-loss and/or impairment 
that may be due in the future until the surplus is absorbed.  If there is a surplus to be absorbed in a 
survivor’s Part E claim and further monetary  benefits may be payable based on the deceased 
employee’s calendar years of qualifying wage-loss, this must be noted in the recommended 
decision, along with an explanation that OWCP will absorb the remaining surplus out of those 
benefits if and when they become payable. All future EEOICPA benefit payments for the same 
exposure(s) that formed the basis for the tort suit are subject to the offset to absorb a surplus.

5.  In situations involving a surplus, the FAB issues an award letter to the claimant containing 



special language. The FAB award letter accompanies the final decision and advises the claimant of 
the exact amount of the surplus. The award letter explains that the surplus will be absorbed out of 
medical benefits payable under EEOICPA (and lump-sum payments due in the future in Part E 
claims).  The award letter further instructs the claimant to submit proof of payment of medical bills 
to the district office until notice is received that the surplus has been absorbed.  In addition, 
claimants are instructed to advise medical providers to submit proof of payment of medical bills to 
the district office during this time.

6.  In all claims described in Item 5 above, upon issuance of the final decision the FAB reviewer 
will update ECMS in the condition status field with the “O” (Offset) code for the affected medical 
condition(s) on the medical condition screen for the employee’s claim.  The offset will only apply to
the employee’s claim, even in the event that the employee died prior to adjudication of the case, and
the survivor is entitled to compensation.  The ECMS process for Part B and Part E claims is as 
follows:

Offset for a Living Employee:  For any medical condition(s) that will be affected by a surplus, the 
FAB reviewer:

a) Updates the condition status field for the medical condition(s) from “A” (Accepted, entered by 
the district office) to “O” (Offset) on the Employee Medical Condition screen;

b) Confirms that the corresponding medical status effective date is equal to the employee’s claim 
filing date; and

c) Confirms that the corresponding data for the medical condition(s) is correct (condition type, 
ICD-9 code and diagnosis date).

Offset for a Deceased Employee:  For any medical condition(s) that will be affected by a surplus, 
the FAB reviewer:

a) Confirms the “C3” claim status code was entered in the employee’s claim status history screen, 
with a status effective date of the date stamp of receipt of notification of the employee’s death;

b) Adds or updates the actual date of the employee’s death in the DOD (Date of Death) field in the 
Employee Census Information box of the case screen;

c) Updates through the employee’s claim, the condition status field for the medical condition(s) to 
“O” (Offset) on the Employee Medical Condition screen;

d) Updates or confirms that the corresponding medical status effective date is equal to the 
employee’s claim filing date; 

e) Updates or confirms that the corresponding data for the medical condition(s) is correct (condition
type, ICD-9 code and diagnosis date); and

f) Updates or confirms that the employee’s date of death is entered in the eligibility end date field.

As an award automatically generates an eligibility file at the medical bill processing center, the “O” 
code acts as a “suspend” code and will not permit medical bill payment until the surplus is absorbed
and the “O” code is removed from the condition status screen.  During the time in which the “O” 
code remains in the medical condition status screen, the medical bill processing center will return 
the pertinent bills received on a surplus file to the claimant or the billing provider indicating that the
bill can not be paid at this time due to a surplus.

7.  During the time in which a surplus is in effect, the district office offset point of contact (POC) 
will be responsible for tracking surplus depletion.  The FAB award letter will inform the claimant 
and medical providers to send all proofs of payment of medical bills to the offset POC.  Should an 
unpaid bill be submitted to the offset POC during the surplus period, it will be returned to the 
claimant or the billing provider indicating that it can not be paid at that time due to the existence of 
a surplus.   During the time in which the surplus is being monitored for depletion, the POC will 



tabulate the amounts of the proofs of payment until they equal or exceed the surplus amount. Once 
the proofs of payment monitored by the offset POC equal the surplus amount, all future medical 
bills in excess of the surplus amount will be paid under EEOICPA.

8.  Once the surplus is absorbed, the DO offset POC updates the medical condition(s) of the 
employee’s claim in ECMS to reflect that the offset(s) is complete.  The POC will change the “O” 
(Offset) in the status field and replace it with an “A” (Accepted) code.  If the employee is deceased,
the POC will confirm that the eligibility end date is equal to the actual date of the employee’s 
death.  The POC then enters a comment into ECMS case notes indicating that the surplus has been 
absorbed and that all future medical bills will be paid under EEOICPA.  Once the “A” code is 
entered into the Medical Condition Status screen in ECMS, the payment eligibility file will become 
active.  The POC confirms that the status effective date is the employee’s claim filing date.  Upon 
entering the “A” code into ECMS, the offset POC will send a letter advising the claimant that the 
surplus is absorbed.  The letter will provide the claimant with the address of the medical bill 
processing center and instruct him or her to submit all future unpaid medical bills to that address for
review and payment.  At that point, the offset POC will send a copy of all proofs of payment 
received during the time in which the surplus was in force to the medical bill processing center.  
The medical bill processing center will maintain a record of these proofs of payment to guard 
against payment of these previously rejected or otherwise unprocessed bills.

9.  During any period when medical benefits are not being paid because of the required reduction of
EEOICPA benefits, if the CE finds it necessary in the course of normal case management to obtain a
second opinion examination, a referee examination, or a medical file review, the costs for these 
procedures will be directly paid by OWCP and any reasonable expenses incurred by the employee 
will be reimbursed without being added to the surplus.  Therefore, the offset will not apply to any 
prior approval medical conditions in ECMS, coded with a medical condition type of “PA.”  In such 
situations, the CE will enter a comment into ECMS case notes authorizing the medical bill 
processing center to pay all bills related to the directed medical examination or medical file review. 
The CE must follow the procedures outlined in EEOICPA Bulletin No. 03-01 for the processing of 
bills related to these matters.

Disposition: Retain until incorporated in the Federal

(EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees

Occupational Illness Compensation

Attachment 1

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections

07-11 Processing Claims for a new Special Exposure Cohort (SEC) Class for covered 
employees with exposure to radioactive lanthanum (RaLa) at work locations within Los 
Alamos National Laboratory (LANL)

EEOICPA BULLETIN NO.07-11                       

Issue Date: February 28, 2007

___________________________________________________________

Effective Date: December 9, 2006 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-10Attachments/Bulletin07-10Attachment1.htm


___________________________________________________________

Expiration Date: February 28, 2008

___________________________________________________________

Subject:  Processing Claims for a new Special Exposure Cohort (SEC) Class for covered employees
with exposure to radioactive lanthanum (RaLa) at work locations within Los Alamos National 
Laboratory (LANL), September 1, 1944 through July 18, 1963. 

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of a class of employees 
from the Los Alamos National Laboratory in Los Alamos, NM to have a class added to the Special 
Exposure Cohort (SEC).

The decision to initiate this petition occurred after the National Institute for Occupational Safety 
and Health (NIOSH) determined that it could not reconstruct a dose  under 42 C.F.R. § 83.14.  
NIOSH submitted its findings to the petitioner and the Advisory Board on Radiation and Worker 
Health (“the Board”).  On October 11, 2006, the Board submitted recommendations to the Secretary
of Health and Human Services (HHS) to add to the SEC employees who worked in certain locations
with exposures to ionizing radiation associated with radioactive lanthanum (RaLa) at the LANL 
during the period from September 1, 1944 through July 18, 1963. 

On November 9, 2006, the Secretary of HHS designated the following class for addition to the SEC 
in a report to Congress:



Employees of the Department of Energy predecessor agencies and their contractors or 
subcontractors who were monitored or should have been monitored for exposure to ionizing 
radiation associated with radioactive lanthanum (RaLa) operations at Technical Area 10 (Bayo 
Canyon Site), Technical Area 35 (Ten Site), and Buildings H, Sigma, and U (located within 
Technical Area 1) at the Los Alamos National Laboratory (LANL) for a number of work days 
aggregating at least 250 work days during the period from September 1, 1944 through July 18, 
1963, or in combination with work days within the parameters established for one or more other 
classes of employees in the SEC. 

A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  The SEC designation for this class became effective as of December 9, 2006, which 
was 30 days after the Secretary of HHS designated the class for addition to the SEC in the report to 
Congress. While Congress has the authority to reject the recommendation within the 30-day time 
frame, no action was taken to contradict the addition of this new SEC class.   

NIOSH has determined it is possible to reconstruct or bound both external doses and occupational 
medical doses. As such, for cases with a non-specified cancer and/or do not meet the employment 
criteria of the SEC class, NIOSH will perform a dose reconstructions based on external doses and 
occupational medical doses. 

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the November 9, 2006 letter to Congress from the 
Secretary of HHS in which Secretary Leavitt makes the designation.

Purpose: To provide procedures for processing claims for the LANL SEC class. 

Applicability: All staff.

Actions:

1. This new addition to the SEC affects employees of the Department of Energy (DOE) predecessor 
agencies and their contractors or subcontractors in certain locations at the LANL from September 1,
1944 through July 18, 1963 for a number of work days aggregating at least 250 work days, either 
solely under this employment or in combination with work days established for other classes of 
employees included in the SEC.  This new SEC designation is established for employees who were 
“monitored or should have been monitored” for exposure to ionizing radiation associated with 
radioactive lanthanum (RaLa) operations at Technical Area 10 (Bayo Canyon Site), Technical Area 
35 (Ten Site), and Buildings H, Sigma, and U (located within Technical Area 1). This additional 
class encompasses claims already denied, claims at NIOSH for dose reconstruction, and future 
claims yet to be submitted.

2. NIOSH has provided two lists of employees who claimed employment at the LANL during its 
SEC class period. One list covers employees with specified cancers and the other list addresses 
employees with non-specified cancers. NIOSH will return dose reconstruction analysis records for 
cases with specified cancers to the appropriate district office along with a CD for each case. The CD
contains all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also, included on the CD in the Correspondence Folder should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class and that his or her 
case is being returned to DOL for adjudication. A copy of the NIOSH letter to affected LANL 
claimants is included as Attachment 2.  The claims examiner (CE) must print out a hard copy of the 
NIOSH letter for inclusion in the case file. Case files returned from NIOSH to the district office for 
potential inclusion in the SEC class must be coded as “NW” in ECMS.  The effective date for the 
code entry is December 9, 2006.

Since the NIOSH lists contain only cases that were with NIOSH for dose reconstruction at the time 
this SEC designation became effective, the Division of Energy Employees Occupational Illness 



Compensation (DEEOIC) has also produced a list identifying all LANL cases that may potentially 
be included in the SEC class including cases that were previously denied.  The list identifies those 
cases that must be reviewed by the district office(s) to determine whether SEC class criteria are 
satisfied including pending cases with employment during the SEC period with either a specified, 
non-specified cancer, or previous denial for POC less than 50%.  The DEEOIC will compare the 
NIOSH and DEEOIC lists to ensure all potential SEC cases are identified by the district offices. 
The lists will be provided to the appropriate district offices under separate cover by the Policy 
Branch. 

3. For any cases identified (either by NIOSH or DEEOIC) as having a potential for compensability 
based on the new SEC class, the responsible CE is to: review all relevant documentation contained 
in the case file, including any documentation that NIOSH may have acquired or generated during 
the dose reconstruction process.  Action #5 provides additional guidance on making the 
determination of whether the employee worked in one of the TAs or buildings that are part of this 
SEC class. 

4. Based on this review, the CE then determines whether the claimant has a specified cancer, as 
listed in the Federal (EEOICPA) Procedure Manual, Chapter 2-600.5.  If the employee has a 
specified cancer, proceed to the Action #5.  If the employee does not have a specified cancer, 
proceed to Action #7.  

5. If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 work days at a location delineated in the SEC class designation.  In determining whether 
the employment history meets the 250 work day requirement, the CE must consider employment 
either solely at LANL or in combination with work days for other SEC classes. 

After careful research and analysis of the SEC class designation, the DEEOIC has determined two 
methods by which a CE can accept that an employee was exposed to RaLa at LANL:  Work Site 
Location or Work Group Designation. The evidence of record must be evaluated by the CE to 
determine if there is sufficient evidence to either place the employee at one of the accepted work 
locations or evidence that the employee belonged to one of the designated work groups for a period 
of 250 or more work days.  

Work Site Locations

LANL is organized into land divisions called technical areas (TAs). The current convention for 
describing locations at LANL is TA-10-1, where 10 is the technical area and 1 is the building 
number. In total, there have been no less than 75 TAs in the LANL with several TAs currently no 
longer active, including TA-1 and TA-10. 

The CE must be aware that a TA may encompass more than one building or other designated area 
(such as waste storage yards or testing areas). If a TA area is identified as a location where RaLa 
was present, all buildings and other geographic designations within the perimeter of the TA is 
considered covered.  If a building designation is listed, coverage extends to any location within the 
boundary of that building. 

RaLa, a gamma ray emission source, was used in tests to develop an implosion-type bomb design. 
The SEC designation demonstrates the following locations were directly associated with RaLa 
operations:

·        Technical Area 10 (Bayo Canyon Site)

A total of 254 implosion tests involving RaLa were conducted at Bayo Canyon Site 
(TA-10) from 1944 through 1962. Bayo Canyon Site encompasses several buildings 
including the radiochemistry building where RaL§a sources were prepared, and four 
outdoor firing sites. 

·        Technical Area 35 (Commonly known as the “Ten Site”)



·        Buildings H, Sigma, and U (Located within TA-1) 

It is essential the claims examiner reviews the case file in its entirety, including information 
obtained from NIOSH during the dose reconstruction process to determine if evidence indicates the 
employee worked at one of the locations involved with RaLa operations during the period from 
September 1, 1944 through July 18, 1963 to establish covered employment for this SEC class.  The 
evidence merely needs to be of sufficient probative value to convince the adjudicator of the 
accuracy of the claim that the employee worked at one of the accepted locations listed for the SEC 
membership.  The evidence does not need to rise to the level of beyond all reasonable doubt to 
quality for consideration.  

Work Group Designation

If the claims examiner is unable to identify the TAs or the buildings where the employee worked, 
the CE may review the record of employment and/or medical records for the employee’s work 
group information. 

Several work groups have been identified to have known RaLa exposure. Evidence of employment 
for one of the following work groups is sufficient for consideration as part of this SEC class:

·        CM-4

·        CM-14

·        CMR-10

·        G-6

·        G-7

·        GMX-5

The employee’s work group information is typically found in the record of employment and/or 
medical records obtained from LANL. Evidence confirming that the employee was part of work 
groups CM-4, CM-14, CMR-10, G-6, G-7 and GMX-5 during the period of September 1, 1944 
through July 18, 1963 is sufficient to accept for RaLa exposure for the SEC class.  

6.  In cases where the CE is unable to make an affirmative determination of covered SEC 
employment either through evidence of employment in the TAs or the buildings, or evidence that 
the employee is part of the known work groups associated with RaLa operations, a decision must be
pended awaiting further policy guidance. The Department of Health and Human Services is in the 
process of evaluating a new petition to designate a new class of employees at the LANL for 
additional TAs and time periods. If approved, this new SEC class may encompass the TAs and the 
time period designated for this current SEC class in addition to other areas at LANL.  

7. Once the CE has determined that the person named in the claim has a diagnosed specified cancer 
and meets the employment criteria of the SEC class, the CE should proceed in the usual manner for 
a compensable SEC claim and prepare a recommended decision.  

8. As discussed earlier, the Secretary of Health and Human Services determined that it is not 
feasible for NIOSH to perform complete dose reconstructions for the class of employees who 
worked in certain areas at LANL from September 1, 1944 through July 18, 1963.  However, NIOSH
has indicated that partial dose reconstructions may be possible based on external doses and 
occupational medical doses. Accordingly, for cases with a non-specified cancer and/or that do not 
meet the employment criteria of the SEC class, the CE must refer these cases back to NIOSH to 
perform dose reconstructions.  The CE should code these cases as “NI.” 

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE should code the case as “NR” and select the appropriate reason 
code. In this case, the “XM” reason code would apply. The CE should not delete the “NW” or “NI” 
code already present in ECMS.  



9. For those cases that were identified by NIOSH as having a “specified cancer” and therefore 
returned to the district office, if it is determined that the case does not qualify for the SEC class, the 
CE, through the Senior CE (SrCe), notifies the appropriate point of contact at NIOSH via E-mail to 
proceed with the dose reconstruction. The SrCE then prints a copy of the “sent” e-mail (making 
sure the printed copy documents the date it was sent) and inputs the NI code to ECMS, effective the
date of the E-mail requesting NIOSH to proceed with dose reconstruction. The E-mail should 
include a brief statement of why the case should proceed with dose reconstruction, e.g., 
non-qualifying employment at the LANL, insufficient latency period, does not meet the 250 work 
day requirement, or not a specified cancer.  A hard copy printout of the E-mail is to be inserted in 
the case file.

10. For any claim that was not already at NIOSH on December 9, 2006 and for which the CE 
determines a dose reconstruction is appropriate, the normal NIOSH referral process will apply.

11. If the claim includes both a specified cancer and a non-specified cancer, medical benefits are 
only paid for the specified cancer(s), any secondary cancers that are metastases of the specified 
cancer(s), and any non-specified cancers that have a dose reconstruction that resulted in a 
probability of causation of 50 percent or greater.  

12. If a case with a denied final decision now meets the SEC class criteria and the employee has/had
a specified cancer, the CE must submit the case for reopening through the appropriate process in the
district office.  The case must be forwarded to the DEEOIC Director to reopen the claim per 20 
C.F.R. § 30.320(a).

13. FAB personnel must be vigilant for any LANL cases that have a recommended decision to 
deny.  If the employee worked in one of the specified areas during the time specified, has a 
specified cancer, and meets the 250 work day requirement, the recommended decision must be 
remanded to the district office in the usual manner. 

14. On all accepted SEC claims, the CE must enter the “SE” code in ECMS. The status effective 
date is the date both employment and medical criteria is met. 

15. A period of 60 calendar days, effective with the issuance date of this directive, is granted for 
case files affected by this SEC that are returned from NIOSH for evaluation by the DEEOIC to 
receive a recommended decision for inclusion in the SEC, referral back to NIOSH for dose 
reconstruction or pended awaiting further policy guidance. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections 

07-12 Procedures for deducting payments received for final judgments or settlements from 
EEOICPA benefits under Parts B and/or Part E   "Update to Bulletin 07-10"

EEOICPA BULLETIN NO.07-12    
Issue Date:  April 10, 2007

___________________________________________________________
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Effective Date:  April 10, 2007

___________________________________________________________

Expiration Date:  April 10, 2008

___________________________________________________________

NOTE:  This Bulletin updates EEOICPA Bulletin No. 07-10, with a revised attachment 
consisting of a new “EEOICPA Part B/E Benefits Offset Worksheet”.

Subject:  Procedures for deducting payments received for final judgments or settlements from 
EEOICPA benefits under Parts B and/or Part E.

Background:  EEOICPA Bulletin No. 07-10 describes how the claims examiner (CE) is to perform 
the required offset of Part B and/or Part E benefits to reflect a payment received as an award or 
settlement of a tort suit for the same exposure to a toxic substance.  Those procedures remain in 
force and are not modified in any way by this Bulletin.

However, this Bulletin replaces the attachment to EEOICPA Bulletin No. 07-10 with a new 
“EEOICPA Part B/E Benefits Offset Worksheet” that has been slightly modified in order to address 
some concerns regarding its use.

References:  42 U.S.C. § 7385 and 20 C.F.R. § 30.505(b).

Purpose:  To provide a revised attachment to be used to calculate the required offset of Part B 
and/or Part E EEOICPA benefits.

Applicability:  All staff.

Actions:

1.  The CE is to replace the attachment to EEOICPA Bulletin No. 07-10 with Attachment 1 to this 
Bulletin.

2.  Additional revisions to Attachment 1 may be issued to reflect further modifications to the 
calculations required by section 7385 of EEOICPA, if necessary.

Disposition: Retain until incorporated in the Federal

(EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees

Occupational Illness Compensation

Attachment 1

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections

07-13 Implementing the National Institute for Occupational Safety and Health’s (NIOSH) 
December 2006 Report "Update to Bulletin 05-02"

EEOICPA BULLETIN NO.07-13 
Issue Date:  April 10, 2007

___________________________________________________________

Effective Date:  December 1, 2006 

___________________________________________________________

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-12Attachments/EEOICPABulletin07-12Attachment.htm


Expiration Date:  April 10, 2008 

___________________________________________________________

Note: This Bulletin supplements Bulletin No.05-02, “Processing Residual Contamination Site 
Claims.”

Subject:  Implementing the National Institute for Occupational Safety and Health’s (NIOSH) 
December 2006 Report.

Background:  An amendment to the National Defense Authorization Act (NDAA)(Pub. L. 108-375) 
for Fiscal Year 2005, signed into law on October 28, 2004, mandated that NIOSH update their 
report regarding residual contamination at facilities covered by the Energy Employees Occupational
Illness Compensation Program Act(EEOICPA).  A prior update to that report (“Report on Residual 
Radioactive and Beryllium Contamination at Atomic Weapons Employer Facilities and Beryllium 
Vendor Facilities”) was issued in June 2004 and was the basis for EEOICPA Bulletin No. 05-02.  In 
December 2006, NIOSH issued the mandated update to the report.  This Bulletin gives guidance on 
implementing their revised findings.

There are significant differences between NIOSH’s June 2004 and December 2006 reports. These 
differences include:

•    Altered covered dates for 107 Atomic Weapons Employer facilities (AWE facilities)

•    The creation of “gaps” in periods of qualifying employment for atomic weapons employees due 
to suspending residual contamination periods during DOE remediation. 

•    Establishment of qualifying employment for employees of as-yet unidentified additional 
employers, as explained in this paragraph.  The October 2004 amendment to the Act added 42 
U.S.C. § 7384l(3)(B) which expanded the definition of an “atomic weapons employee” to include a 
person employed at a facility where NIOSH finds that there is a potential for significant residual 
contamination outside of the period in which weapons-related production occurred, if the person 
was employed ”by an atomic weapons employer or subsequent owner or operators of a facility 
described” in the NIOSH report (emphasis added), and “during a period, as specified in such report 
or any update to such report, of potential for significant residual radioactive contamination at such 
facility.” The Division of Energy Employees Occupational Illness Compensation (DEEOIC) 
currently does not know the identities of these subsequent owners or operators of the various AWE 
facilities for which the employees thereof may now be considered for the benefits available through 
EEOICPA. 

•    Characterization of the level of exposure in relation to the potential for compensation. The 
December 2006 report states, “All facilities for which significant residual contamination was 
determined to be present after the period of weapons related production are considered to have the 
potential of causing an employee who was employed at such facility only during the residual 
contamination period to contract a cancer or beryllium illness compensable under subtitle B of the 
(EEOICPA) of 2006.”  This marks a contrast to their June 2004 report in which NIOSH said that 
due to the nature and levels of radioactivity at most sites, employment during just the residual 
contamination period will probably not provide sufficient dose to result in a probability of causation
of at least 50% based upon NIOSH cancer risk computer models.  In the December 2006 report 
NIOSH reiterated the change by stating “If NIOSH determined there was ‘the potential for 
significant contamination’ at a designated facility, then NIOSH determined that such contamination 
‘could have caused or substantially contributed to the cancer of a covered employee with cancer.’”  

References: 42 U.S.C. § 7384l(3)(B); 20 C.F.R. § 30.5(c)(2); EEOICPA Bulletin No. 05-02; FY 
2005 Defense Authorization Act, Public Law 108-375; and the NIOSH June 2004 and December 
2006 reports each entitled, “Report on Residual Radioactive and Beryllium Contamination at 
Atomic Weapons Employer Facilities and Beryllium Vendor Facilities.”

Purpose: To provide procedures for processing claims based on AWE employment at sites identified by 



NIOSH as having a period of potential residual contamination.   

Applicability: All staff. 

Actions: 

1.  Many claims that were previously denied due to AWE covered time periods may need to be 
reopened and forwarded to NIOSH for the preparation of a dose reconstruction.  This includes 
claims that were denied on the basis of having no covered employment as well as claims denied for 
a less than 50% probability of causation using a dose reconstruction which did not fully consider 
dose from residual contamination.

The changes brought about by this report affect previously completed claims as well as current and 
future claims.  The effect on previously adjudicated claims may be subtle, as the claim may not 
have been denied strictly for “no covered employment.”  For example, DEEOIC may have advised 
a claimant that the claimed employment was not qualifying and concurrently asked for medical 
evidence of the claimed cancer.  In the absence of a reply, the claim may have been denied due to 
the lack of evidence of cancer, or the claimant may have opted to withdraw the claim.  Clearly, 
however, the claimant may have chosen not to pursue the claim because of being told of the 
then-shortcomings of the reported employment.  As such, previously denied claims must be 
reviewed and adjudicatory judgment used in determining the current appropriate action.

Claims Examiners must review all claims which referenced the claimed employment as not being 
covered (but for which atomic weapons employee status may now be established), as this may have 
dissuaded claimants from perfecting other eligibility factors in their claims. 

2. Attachment 1 provides a complete comparison of the current NIOSH report (right-most column) 
and the previous report (the column next to it).  This attachment therefore provides a quick 
reference to what has changed in terms of covered employment years at all AWE facilities and 
should serve as a guide for making determinations on whether an employee now has increased years
of covered employment. An entry of “N/A” shows that NIOSH determined there was little potential 
for significant residual contamination.  For those sites shown as having potential residual 
contamination to the “present,” NIOSH defined that date as July 2006.  In reviewing a given claim 
the CE must utilize the list and identify the site where the employee worked, note the 
NIOSH-designated residual contamination period and compare if and how it has changed since the 
previous report, and proceed as appropriate.

Note also that the DOE website has not yet been updated and therefore the CEs are not to rely on 
that website for determinations of covered years at AWE facilities.  Although it is anticipated that 
the website will be updated as part of implementation of the NIOSH report, CEs are reminded that 
even once it is updated, information on the DOE website provides generalized facility data and is 
not considered conclusive.

3.  The DEEOIC has identified all affected claims; all non-granted closed claims with employment 
at an AWE site with residual contamination and whose period of employment is not entirely prior to
the end of AWE activity (weapons-related) years.  This list will be identified for purposes of this 
Bulletin as the “2006 NIOSH-designated Residual Contamination Master Claim List” (Master List).
All claims on this list must be reviewed for potential reopening. To avoid duplicate reviews of cases
as part of this effort we will utilize a tracking sheet and a “folder flash sheet” (Attachment 2), 
discussed later in this Bulletin.

4.  For purposes of implementing this Bulletin, the Director of DEEOIC has delegated limited 
authority for the reopening of claims to each of the four District Directors.  This authority is strictly 
limited to claims in which the basis for reopening is the establishment of covered employment 
based on residual radioactive contamination at an AWE site.  Any claims deemed questionable or 
unusual by the District Director that appears to be in posture for a reopening may still be referred to 
the Director of DEEOIC.  The Director’s Orders for Reopening by the District Directors should 
utilize language from the current report by NIOSH, as appropriate.  (Attachment 3)  



Such reopenings are to be limited to claims for cancer and not based on denials for reasons other 
than “no covered employment” and/or “<50% probability of causation.”  For example, if a Part B 
claim was denied because some claimed conditions are not covered and because a claimed cancer 
had a <50% POC, the reopening should be limited to the claim for cancer.  

Claims previously denied on the basis of <50% POC first need to have the prior dose reconstruction
summary critiqued to determine if the facility’s residual contamination had already been taken into 
consideration in the prior dose reconstruction for the claim.  If it clearly was already factored-in (in 
its entirety), no reopening is in order.  If it clearly was not factored-in, the claim should be 
reopened.  If a particular dose reconstruction is unclear, forward the dose reconstruction to a 
National Office Health Physicist for review to determine if the NIOSH-designated residual 
contamination period was fully taken into consideration by NIOSH in the dose reconstruction. 

An example of the type of case in which the “newly designated” residual period should have 
already been factored in are those claims at AWE facilities for which the previous NIOSH report 
shows a “+” or an “indistinguishable.”  If the NIOSH report clearly shows that NIOSH calculated 
radiation dose for both internal up until the date of diagnosis and external dose through the end of 
contaminated employment, which may fall in the “newly designated” residual period, those cases 
will not need to be reopened.  

5. Because the list of claims needing to be reviewed as part of this effort is extensive, a triage 
approach is suggested as a means of systematically addressing cases on the Master List.  The 
categories and their generalized order of priority are as follows:

A) In 2005 the DEEOIC contacted 228 claimants identified as having denied claims impacted by 
NIOSH’s June 2004 report on AWE sites with residual contamination.  With but a few exceptions, 
these should all be reopened.  The exceptions to automatic reopening of the 228 from this list are as 
follows:

i. Those claims based solely on employment at AWE facilities that have been 
delisted, per Bulletin No. 07-03.

ii. Those claims for which payment has been approved. 

iii. Those claims based solely on employment at AWE facilities for which the time 
period either decreased or was revised to “N/A” in the updated report.

iv. Those claims previously reopened which are still pending or underwent dose 
reconstruction and the DR was recent enough that it gave full credit for dose from 
residual contamination. 

v. The claimant is deceased, though other known and eligible survivors may be 
solicited.

With regard to claims in this category, the Director of DEEOIC will be sending a letter to the 
claimants providing information about the reason for the reopening.  The letter will inform the 
claimants that they will be contacted regarding their reopenings by the District Office. 

B) Additionally, it is expected that once claimants learn of NIOSH’s recent report they will contact 
the district offices.  These claimants are to receive a priority review of their case and a 
determination of whether the claim warrants reopening.  If a claimant requests reopening, existing 
procedures of PM 2-1400 apply except as modified by Action Item #4 of this Bulletin.

C) In 2005, the DEEOIC also identified another group of claimants who potentially had 
employment within the timeframes outlined in NIOSH’s June 2004 report’s findings but whose 
claims were denied by FAB on a basis other than “no covered employment.” Because these denials 
were for reasons not related to their covered years of employment, these claimants were not 
previously sent a letter in which they were invited to request a reopening of their case. Although 
DEEOIC did not issue letters to these claimants, their claims must be reviewed in their entirety.  As 



with other claims affected by this Bulletin, determine if the NIOSH-designated residual 
contamination period adds covered employment to the claim.  If it does, determine if the material in
the file, in conjunction with the newly added residual period now justifies reopening the claim.  If 
so, the District Director must presently reopen the claim. 

If the claim does not currently warrant reopening, determine whether DEEOIC may have notified 
the claimant of the inadequacies of claimed employment.  This may have resulted in the claimant 
abandoning further attempts to establish his or her claim. If the CE determines that the claimant was
notified of the lack of covered employment, it will be necessary to issue a letter advising the 
claimant that the reported employment may now be qualifying and invite a request for the 
reopening of the claim by submitting new/additional evidence that satisfies the prior reason(s) for 
the claim’s denial. (Attachment 4) In some cases, such as those in which the employee has died and 
there are no survivors, the appropriate action may be to do nothing. 

D)   The list created by DEEOIC of potentially affected claims also includes a group of claimants 
whose claims were received and/or denied after the implementation of Bulletin No. 05-02, and for 
which there thus may now be additional years of potentially covered employment.  Due to the wide 
range of possible case scenarios, these cases need a complete review and require further action “as 
appropriate.”  Similar to the previously identified groups, actions can range from reopening the 
claim, to notifying the claimant of the change in the employment’s qualifying status, to 
documenting the review and not further contacting the claimant.  The review of these claims may 
include critiquing a prior dose reconstruction summary to determine if the facility’s residual 
contamination had already been taken into consideration in the prior adjudication of the claim 
(either because of NIOSH acting as stated in Bulletin No. 05-02 or their triaging of the DR and 
over-use of exposure).  

E)   Cases serendipitously identified during normal case handling and all remaining cases from the 
DEEOIC Master List of employees at the affected AWE facilities will similarly require a review as 
outlined here because of the revised NIOSH-designated residual contamination periods. 

F) For all categories under this action item number, if the claimant has died, the claim is not to be 
reopened, though known and eligible survivors may be solicited. 

6.  Given the number and complexity of the task of reviewing all potentially affected cases, tracking
is an essential part the process.  The tracking process is as follows:

A) The CE begins by identifying a case that is affected by this Bulletin and conducts a review of 
that case.

B) The CE then fills out Part A of the folder flash sheet (Attachment 2) and indicates what the 
recommended action is and why.

C) Each DO must designate an individual to serve as the central coordinator for the “Master List.”

D) The CE makes a copy of the partially filled-out folder flash sheet and sends it to the designated 
coordinator for the Master List in their DO, who makes a notation on the Master List, “CE review 
complete on [date].” The original folder flash sheet stays in the file so that when someone else picks
up the file they will know what work, vis-à-vis this residual report, has already been completed.

E) The file moves to DO supervisory personnel who will make a final determination on the 
appropriate action on the case and fill out Part B of the folder flash sheet once the appropriate 
action has been taken (Director’s Order or letter to the claimant, or no action).  A second copy of the
flash sheet, now completed, is sent to the same central coordinator to whom the first photocopy was
sent.

F) The DO designated coordinator notes the end result of the review on the Master List and the date
thereof.

Cases are tracked when the action by the CE is recommended (ie. the file has been reviewed) and 



then again upon completion of whatever action is appropriate (even if the decision is that no action 
is needed). The progress of this review should be reported to the National Office on a monthly basis
until all cases on the list have been completed.  

If a case file has multiple volumes, place the folder flash sheet in the “active” B file.  

7.  A new ECMS Code for reopening will be added to the system for purposes of tracking cases to 
which this Bulletin pertains.  The new code is MA (for NIOSH-Added AWE years).  The following 
is how cases should be coded in ECMS for purposes of this Bulletin:

     A. If a claimant requests a reopening, the CE should use the MC code, with the date of the letter 
from the claimant.  If the reopening is granted, the CE uses the MA code and the date of the 
reopening.  If the reopening is not granted, use the MX code.

     B.  For all other reopenings under this Bulletin, the CE is to use only the MA code.

8. With regard to ECMS, the current employment classification code entries (currently Y / N) for 
AWE employment will now include the option of R, representing employment entirely outside of 
weapons-related production and partially or entirely during the site’s period of residual radioactive 
contamination.  An “R” represents that employment at an AWE site is qualifying solely on the basis 
of Residual contamination.  This field must be backfilled for prior claims as encountered.  

If employment at multiple AWE sites is claimed and at least one such site’s qualifying employment 
is solely due to residual radiation, utilize the “R” code.  Continue to comply with existing 
procedures in PM 2-1500.4a(2)(b) by entering *NV in the first three spaces of the “Worksite Desc” 
“Note” field if that site’s employment is not verified.  In the absence of this entry the dates of 
employment are presumed to have been verified.  

9.  Be cognizant of the fact that employment based on residual radioactive contamination at an 
AWE site is not limited to employees of the Atomic Weapons Employer, but also to those employed
by subsequent owners or operators of the facility.  This presents unique challenges in identifying 
and verifying employment, as the name of the property and/or its owner and/or its operator may 
change numerous times.  For claims which now identify employment at a “subsequent owner or 
operator” of an AWE facility, the NO will provide additional guidance at a later date on how 
employment at these entities is to be verified.  If any questions on this arise before such guidance is 
issued, direct those to the Policy Branch.  As with employment during weapons-related production, 
subcontractor employment with subsequent owners or operators at an AWE facility does not result 
in coverage during a period of residual radioactive contamination.  

10. FAB personnel must be vigilant in identifying cases with a recommended decision to deny when
the claim is based on employment at an AWE site with residual contamination.  If employment has 
become covered due to the changes related to NIOSH’s December 2006 report, consideration may 
be given to remanding the claim if the reason for denial is related to that employment.  If the reason 
for denial is other than employment, but by advising the claimant of the shortcomings of 
employment the district office may have dissuaded the perfecting of other aspects of the claim, the 
final decision should clearly mitigate the issue of qualifying employment according to the facts of 
the particular claim.

Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual. 

PETER M. TURCIC 
Director, Division of Energy Employees 
Occupational Illness Compensation 
Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections

Attachment 1:  Revised Residual Radioactive Contamination Report– Summary of All Sites

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-13Attachments/EEOICPABulletin07-13Attachment1.pdf


Attachment 2:  Folder Flash to Track & Document Review 

Attachment 3:  Director’s Order for Reopening 

Attachment 4:  Sample Letter to Claimant

07-14 Fee Schedule Appeal Process (Medical Bill Pay)

EEOICPA BULLETIN NO. 07-14

Issue Date:  April 17, 2007

___________________________________________________________

Effective Date: April 17, 2007

___________________________________________________________

Expiration Date: April 17, 2008

___________________________________________________________

Subject: Fee Schedule Appeal Process (Medical Bill Pay)

Background: As part of the medical bill payment process, the EEOICPA regulations provide for the 
appeal of fee schedule reductions. To maintain consistency, record responses, and track fee schedule
appeals, it has become necessary to develop procedures consistent with DEEOIC regulations.

References:  20 C.F.R. Part 30.712

Purpose: The purpose of this bulletin is to provide procedural guidance to all staff regarding the 
processing and tracking of fee schedule appeals. The final step in this bulletin includes action 
required of the OWCP Regional Directors, who are included in the distribution list.  

Actions: 

1.  When a fee appeal request letter is received by ACS (DEEOIC’s bill payment contractor), ACS 
will store an electronic copy of the appeal letter in the Stored Image Retrieval system (SIR)  linked 
to the remittance voucher, and will send a printed copy of the letter to DEEOIC Central Bill Pay, 
Attn: Payment Systems Manager.

2. For each fee schedule appeal letter received, the Payment Systems Manager (PSM) will create a 
record, and these records will be maintained in a tracking system (spreadsheet or database) created 
for this purpose.

3. The PSM will review the fee appeal request to determine if the provider has met any of the 
conditions below which justify a reevaluation of the amount paid. These three conditions, as found 
in 20 C.F.R. 30.712, are:

(a)         The service or procedure was incorrectly identified by the original code; or

(b)         the presence of a severe or concomitant medical condition made treatment 
especially difficult; or 

(c)         the provider possesses unusual qualifications (i.e. possesses additional 
qualifications beyond Board-certification in a medical specialty, such as professional
rank or published articles.)

4. Within 30 days of receiving the request for reconsideration, the PSM will prepare a response to 
the medical provider outlining DEEOIC’s decision to either:

(a)         Approve an additional payment amount; in this instance, the PSM will 
generate a draft letter for the District Director’s (DD) signature, informing the 
provider of the approval for additional payment. [Where an additional amount is 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-13Attachments/EEOICPABulletin07-13Attachment4.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-13Attachments/EEOICPABulletin07-13Attachment3.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-13Attachments/EEOICPABulletin07-13Attachment2.pdf


found to be payable based on unusual provider qualifications, the DD should 
determine whether future bills for the same or similar service from that provider 
should be exempt from the fee schedule and should consider placing that provider on
review.] The PSM will also prepare a memorandum for the case file stating the 
findings and the basis for the approval of the additional amount or,

(b)         Deny any additional payment; in this instance the PSM will prepare a draft 
letter decision for the DD’s signature, advising that additional payment is denied, 
based upon the provider’s failure to establish one of the conditions listed above, in 
Item 3.(a,b,c). Where additional payment is denied, the letter decision must contain a
notice of the provider’s right to further review similar to the following:

                   If you disagree with this decision, you may, within 30 days of the date of this decision, 
apply for additional review. The application may be accompanied by additional evidence and 
should be addressed to the Regional Director, District _________, Office of Workers’ 
Compensation Programs, U.S. Department of Labor, [Insert appropriate Regional Office address 
and Zip Code.]

5. The draft approval or denial letters will be prepared by the PSM, for the signature of the District 
Director whose office has control of the claim file(s) being addressed in the decision(s). The PSM 
will send the draft letter (via email) to the District Director for review, signature and mailing. The 
DD will place a copy of the signed letter in the case file and will also return (via email) a scanned 
copy of the signed letter, to be retained by the PSM.

6. The PSM will continue to track the status of any fee schedule appeal case, and will maintain an 
electronic copy of all correspondence. This will include a copy of the draft letter and a scanned 
copy of the signed letter mailed by the DD.

7. If a denial is subsequently appealed to the Regional Director (RD), the RD must consult with the 
PSM to obtain copies of relevant bills and documents, and to discuss the appeal. The PSM will also 
provide the RD with a copy of the denial letter sent by the DD. This can be handled via email.

8. After consultation with the PSM, the Regional Director will prepare a written response to the 
provider within 60 days of receipt of the request for review. Where additional payment is denied at 
the regional level, the letter decision from the RD should advise the provider that the decision is 
final and is not subject to further review. The RD will forward a scanned copy of the signed letter 
decision to the PSM. That response will also be retained by the PSM as part of the appeal record.

9. The final outcome of each appeal letter will be recorded in the PSM tracking system to indicate:

(a)         additional payment made 

(b)         denial letter sent by DD

(c)         appeal letter sent to RD

(d)         time limit (30 days) has expired for appeal to RD

(e)         denial letter sent by RD

(f)         the final disposition date for each appeal letter

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Regional Directors, 
Operation Chiefs, Hearing Representatives, and District Office Mail & File Sections



07-15 Processing Claims for Allied Chemical Corporation Plant Special Exposure Cohort 
(SEC) Class, January 1, 1959 through December 31, 1976

EEOICPA BULLETIN NO.07-15          
Issue Date: May 9, 2007

___________________________________________________________

Effective Date: March 3, 2007

___________________________________________________________

Expiration Date: May 9, 2008

___________________________________________________________

Subject:  Processing Claims for Allied Chemical Corporation Plant Special Exposure Cohort (SEC) 
Class, January 1, 1959 through December 31, 1976.

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of a class of employees 
from the Allied Chemical Corporation Plant in Metropolis, Illinois to have this facility added to the 
SEC.

The decision to initiate this petition occurred after the National Institute for Occupational Safety 
and Health (NIOSH) determined that it could not reconstruct a dose  under 42 C.F.R. § 83.14.  
NIOSH submitted its findings to the petitioner and the Advisory Board on Radiation and Worker 
Health (“the Board”).  On January 2, 2007, the Board submitted recommendations to the Secretary 
of Health and Human Services (HHS) to add to the SEC employees who worked in the Allied 
Chemical Corporation Plant from January 1, 1959 through December 31, 1976.  

On February 1, 2007, the Secretary of HHS designated the following class for addition to the SEC 
in a report to Congress:

Atomic Weapons employees who were monitored or should have been monitored for exposure to 
ionizing radiation while working at Allied Chemical Corporation Plant in Metropolis, Illinois, from 
January 1, 1959, through December 31, 1976, and who were employed for a number of work days 
aggregating at least 250 work days or in combination with work days within the parameters 
established for one or more other classes of employees in the SEC. 

A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  The SEC designation for this class became effective on March 3, 2007, which was 
30 days after the Secretary of HHS designated the class for addition to the SEC in the report to 
Congress. While Congress has the authority to reject the recommendation within the 30-day time 
frame, no action was taken to contradict the addition of this new SEC class.   

NIOSH has determined it is possible to reconstruct external dose and components of the internal 
dose (from uranium). As such, for cases with a non-specified cancer and/or that do not meet the 
employment criteria of the SEC class, NIOSH will perform dose reconstructions based on external 
doses and components of the internal doses.  

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the February 1, 2007 letter to Congress from the 
Secretary of HHS in which Secretary Leavitt makes the designation.

Purpose: To provide procedures for processing claims for the Allied Chemical Corporation Plant 
SEC class. 

Applicability: All staff



Actions:

1. This new addition to the SEC affects Atomic Weapons employees employed at Allied Chemical 
Corporation Plant (a.k.a. General Chemical Division and Allied Signal Metropolis Plant) in 
Metropolis, Illinois, from January 1, 1959 through December 31, 1976 for a number of work days 
aggregating at least 250 work days, either solely under this employment or in combination with 
work days established for other classes of employees included in the SEC.  This new SEC class 
designation is established for employees who were “monitored or should have been monitored” 
while working at Allied Chemical Corporation Plant. Using the current standards for monitoring of 
workers at a nuclear facility site, the Department of Labor (DOL) is interpreting “monitored or 
should have been monitored” as including all employees who worked at Allied Chemical 
Corporation Plant during the period from January 1, 1959 through December 31, 1976. 

2. NIOSH has provided two lists of employees who claimed employment at the Allied Chemical 
Corporation Plant during its SEC class period. One list covers employees with specified cancers and
the other list addresses employees with non-specified cancers. NIOSH will return dose 
reconstruction analysis records for cases with specified cancers to the appropriate district office 
along with a CD for each case. The CD contains all of the information generated to date, e.g., CATI 
report, correspondence, and dose information.  Also, included on the CD in the Correspondence 
Folder should be a copy of the NIOSH letter sent to each claimant informing the claimant of the 
new SEC class and that his or her case is being returned to DOL for adjudication. A copy of the 
NIOSH letter to affected claimants is included as Attachment 2.  The claims examiner (CE) must 
print out a hard copy of the NIOSH letter for inclusion in the case file. Case files returned from 
NIOSH to the district office for potential inclusion in the SEC class must be coded as “NW” in 
ECMS.  The effective date for the code entry is March 3, 2007.

Since the NIOSH lists contain only cases that were with NIOSH for dose reconstruction at the time 
this SEC designation became effective, the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) has also produced a list identifying all Allied Chemical Corporation Plant
cases that may potentially be included in the SEC class including cases that were previously 
denied.  The list identifies those cases that must be reviewed by the district office(s) to determine 
whether SEC class criteria are satisfied including pending cases with employment during the SEC 
period with either a specified, non-specified cancer, or previous denial for POC less than 50%.  The 
DEEOIC will compare the NIOSH and DEEOIC lists to ensure all potential SEC cases are 
identified by the district offices. The lists will be provided to the appropriate district offices under 
separate cover by the Policy Branch. 

3. For any cases identified (either by NIOSH or DEEOIC) as having a potential for compensability 
based on the new SEC class, the responsible CE is to: review all relevant documentation contained 
in the case file, including any documentation that NIOSH may have acquired or generated during 
the dose reconstruction process.  If the evidence is unclear as to whether the employment or medical
documentation satisfies the SEC class requirements, the claimant should be asked to provide 
clarifying evidence. 

4. The CE concurrently determines whether the claimant has a specified cancer, as listed in the 
Federal (EEOICPA) Procedure Manual, Chapter 2-600.5.  If the employee has a specified cancer, 
proceed to Action #5.  If the employee does not have a specified cancer, proceed to Action #7.  

5. If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 work days at Allied Chemical Corporation Plant from January 1, 1959 through December 
31, 1976. 

The Allied Chemical Corporation Plant in Metropolis, Illinois is located on approximately a 1000 
acre property along the north bank of the Ohio River; however, operations were conducted in a 
single fenced-in, restricted area covering 59 acres on the north-central portion of the site.  From the 
SEC Petition Evaluation Report from NIOSH, Allied Plant operations are described as refinement 



of uranium ore to produce feed material for the Paducah Gaseous Diffusion Plant. For the purposes 
of the assessment of SEC class membership, employment at any building, property or facility that 
constitutes the Allied Chemical Plant in Metropolis qualifies.  

Presently, employment at the facility is confirmed through information collected from a corporate 
verifier. In any instance where the corporate verifier has established that an employee worked for 
the Allied Chemical Company Plant in Metropolis during the qualifying SEC time frame, the CE 
may accept that the employee is a member of SEC class as long as the employment history meets 
the 250 work day and medical requirements for the SEC class. The CE must consider employment 
either solely at Allied Chemical Corporation Plant or in combination with work days for other SEC 
classes. 

It is important for the CE to assess the totality of evidence presented in the case and make a 
reasoned conclusion as to whether it is sufficient to conclude that an employee worked at the Plant. 
It is not necessary for the evidence to be so convincing as to prove beyond reasonable doubt that the
claim of employment at the Plant is accurate and true. 

If the employee does not meet the employee criteria for the SEC class, proceed to Action #7. 

6.  Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE should proceed in the usual manner for a 
compensable SEC claim and prepare a recommended decision.  

7. As discussed earlier, the Secretary of Health and Human Services determined that it is not 
feasible for NIOSH to perform complete dose reconstructions for the class of employees who 
worked at Allied Chemical Corporation Plant from January 1, 1959 through December 31, 1976. 
However, NIOSH has indicated that partial dose reconstructions may be possible based on external 
doses and components of the internal doses (from uranium). Accordingly, for cases with a 
non-specified cancer and/or that do not meet the employment criteria of the SEC class, the CE must
refer these cases to NIOSH to perform dose reconstructions.  The CE should code these cases as 
“NI.” The status effective date is the date of the Senior or Supervisory CE signature on the NIOSH 
Referral Summary Document (NRSD). 

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE should code the case as “NR,” and select the “PD” (partial dose 
reconstruction) reason code.  The status effective date is the date the dose reconstruction is 
date-stamped into the District Office. The CE should not delete the “NW” or “NI” code already 
present in ECMS. 

8. For those cases that were identified by NIOSH as having a “specified cancer” and therefore 
returned to the district office, if it is determined that the case does not qualify for the SEC class, the 
CE, through the Senior CE (SrCe), notifies the appropriate point of contact at NIOSH via E-mail to 
proceed with the dose reconstruction. The SrCE then prints a copy of the “sent” e-mail (making 
sure the printed copy documents the date it was sent) and inputs the NI code in ECMS, effective the
date of the E-mail requesting NIOSH to proceed with dose reconstruction. The E-mail should 
include a brief statement of why the case should proceed with dose reconstruction, e.g., 
non-qualifying employment at the Allied Chemical Corporation Plant, insufficient latency period, 
does not meet the 250 work day requirement, or not a specified cancer.  A hard copy printout of the 
E-mail is to be inserted in the case file.

9. For any claim that was not already at NIOSH on March 3, 2007 and for which the CE determines
a dose reconstruction is appropriate, the normal NIOSH referral process will apply.

10. If the claim includes both a specified cancer and a non-specified cancer, medical benefits are 
only paid for the specified cancer(s), any secondary cancers that are metastases of the specified 
cancer(s), and any non-specified cancers that have a dose reconstruction that resulted in a 
probability of causation of 50 percent or greater.  



11. As noted previously, DEEOIC will provide a list identifying all Allied Chemical Corporation 
Plant cases that may be included in the SEC class including cases that were previously denied. If a 
case with a denied final decision now meets the SEC class criteria and the employee has/had a 
specified cancer, the CE must submit the case for reopening through the appropriate process in the 
district office.  The case must be forwarded to the DEEOIC Director to reopen the claim per 20 
C.F.R. § 30.320(a).

12. FAB personnel must be vigilant for any Allied Chemical Corporation Plant cases that have a 
recommended decision to deny.  If the employee worked at Allied Chemical Corporation Plant for 
the specified period, has a specified cancer, and meets the 250 work day requirement, the 
recommended decision must be remanded to the district office in the usual manner. 

13. On all accepted SEC claims, the CE must enter the “SE” code in ECMS. The status effective 
date is the date both employment and medical criteria is met. 

14. A period of 60 calendar days, effective with the issuance date of this directive, is granted for 
case files affected by this SEC that are returned from NIOSH for evaluation by the DEEOIC to 
receive a recommended decision for inclusion in the SEC or be referred back to NIOSH for dose 
reconstruction. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections 

07-16 Processing Claims for a new Special Exposure Cohort (SEC) Class for covered 
employees of the Harshaw Chemical Company’s Harvard-Denison Plant in Cleveland, OH, 
August 14, 1942 through November 30, 1949

EEOICPA BULLETIN NO.07-16 
Issue Date: May 9, 2007

________________________________________________________________

Effective Date: March 3, 2007

________________________________________________________________

Expiration Date: May 9, 2008

________________________________________________________________

Subject:  Processing Claims for a new Special Exposure Cohort (SEC) Class for covered employees
of the Harshaw Chemical Company’s Harvard-Denison Plant in Cleveland, OH, August 14, 1942 
through November 30, 1949. 

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of class of workers from 
the Harshaw Chemical Company, Cleveland, OH to have this facility added to the Special Exposure
Cohort (SEC).
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This petition was a result of a determination under 42 C.F.R. § 83.14 made by National Institute for 
Occupational Safety and Health (NIOSH) that a dose reconstruction for members of the class was 
not possible. NIOSH submitted its findings to the petitioners and the Advisory Board on Radiation 
and Worker Health (“the Board”).  On January 2, 2007, the Board submitted recommendations to 
the Secretary of Health and Human Services (HHS) to add to the SEC employees who worked at 
the Harshaw Chemical Company’s Harvard-Denison Plant in Cleveland, OH, August 14, 1942 
through November 30, 1949.    

On February 1, 2007, the Secretary of HHS designated the following class for addition to the SEC 
in a report to Congress:

Atomic Weapons employees who were monitored or should have been monitored while working at 
the Harshaw Harvard-Denison Plant located at 1000 Harvard Avenue in Cleveland, Ohio from 
August 14, 1942 through November 30, 1949 and who were employed for a number of work days 
aggregating at least 250 work days or in combination with work days within the parameters 
established for one or more other classes of employees in the SEC.  

Pursuant to 42 U.S.C. §7384q of the EEOICPA and 42 C.F. R. § 83.14(b), NOISH has established 
that it does not have sufficient information to complete dose reconstructions for individual members
of the class with sufficient accuracy. 

A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  The SEC designation for this class became effective as of March 3, 2007, which was
30 days after the Secretary of HHS designated the class for addition to the SEC in the report to 
Congress.  While Congress has the authority to reject the recommendation within the 30-day time 
frame, no action was taken to contradict the addition of this new SEC class. 

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; and the February 1, 2007 report to Congress from 
the Secretary of HHS, entitled, “HHS Designation of Additional Members of the Special Exposure 
Cohort, Designating a Class of Employees from Harshaw Harvard-Denison Plant, Cleveland, 
Ohio.” 

Purpose: To provide procedures for processing claims for the Harshaw Harvard-Denison Plant from 
August 14, 1942 through November 30, 1949.  

Applicability: All staff.

Actions: 

1. This new addition to the SEC affects those employed by Harshaw Chemical Company, an Atomic
Weapons Employer in Cleveland, OH from August 14, 1942 through November 30, 1949,  for a 
number of work days aggregating at least 250 work days, either solely under this employment or in 
combination with work days established for other classes of employees included in the SEC. This 
new SEC designation is established for workers who were “monitored or should have been 
monitored” while employed at the Harshaw Harvard-Denison Plant. Using the current standards for 
monitoring of workers at a nuclear facility site, DOL is interpreting “monitored or should have been
monitored” as including all employees who worked at the Harshaw Harvard-Denison Plant during 
the period from August 14, 1942 through November 30, 1949. 

This additional class encompasses claims already denied, claims at NIOSH for dose reconstruction, 
and future claims yet to be submitted.  

2. NIOSH has provided a list of employees who claimed employment at Harshaw during its SEC 
class period.  NIOSH will return analysis records for all Harshaw cases that are within its SEC class
period to the appropriate district office along with a CD for each case.  The CD contains all of the 
information generated to date, e.g., CATI report, correspondence, and dose information.  Also, 
included on the CD in the Correspondence Folder should be a copy of the NIOSH letter sent to each



claimant informing the claimant of the new SEC class and that his or her case is being returned to 
DOL for adjudication.  A copy of the NIOSH letter to affected Harshaw claimants is included as 
Attachment 3.  The claims examiner (CE) must print out a hard copy of the NIOSH letter for 
inclusion in the case file. Employee case files returned from NIOSH to the district office for 
potential inclusion in the SEC class must be coded as “NW” in ECMS. The effective date for the 
code entry is March 3, 2007. 

Since the NIOSH lists contain only cases that were with NIOSH for dose reconstruction at the time 
this SEC class designation became effective, the Division of Energy Employees Occupational 
Illness Compensation (DEEOIC) has also produced a list identifying all Harshaw cases that are 
potentially included in the SEC class including cases that were previously denied.  The list 
identifies those cases that must be reviewed by the district office(s) to determine whether SEC class 
criteria are satisfied including pending cases with employment during the SEC period with either a 
specified, non-specified cancer, or previous denial for POC less than 50%.  The NIOSH and 
DEEOIC lists will be compared to ensure all potential SEC cases are identified by the district 
offices. The lists will be provided to the appropriate district offices under separate cover. 

3.  For any cases identified (either by NIOSH or DEEOIC) as having a potential for compensability 
based on the new SEC class, the responsible CE is to: review all relevant documentation contained 
in the case file, including any documentation that NIOSH may have acquired or generated during 
the dose reconstruction process.  If the evidence is unclear as to whether the employment or medical
documentation satisfies the SEC class requirements, the claimant should be asked to provide 
clarifying evidence. 

4.  Based on this review, the CE then determines whether the employee has a specified cancer, as 
listed in the Federal (EEOICPA) Procedure Manual Chapter 2-600.5.  If the employee has a 
specified cancer, proceed to Action #5.  If the employee does not have a specified cancer, proceed to
Action #7.  

5. If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 work days at the Harshaw Harvard-Denison Plant from August 14, 1942 through 
November 30, 1949. The plant location was at 1000 Harvard Avenue in Cleveland, OH.  The SEC 
designation is inclusive of all buildings, property, and facilities that comprise the Plant.  
Additionally, the extent to which DOE has designated Harshaw as an AWE is synonymous with the 
coverage of this SEC class. As such, any convincing evidence that the employee was employed at 
Plant for the required 250 day is sufficient to include him or her in the SEC class.  

A map is attached to this directive that identifies various locations and building designations that 
can used by a CE to assist in reaching determination of SEC class membership (Attachment 2).  It is
not necessary for the evidence to establish the exact locations of employment duties at the Plant for 
SEC class membership to be accepted. Attachment 2 merely provides information that can be used 
to assist CE in making a determination of SEC membership. 

The CE is to carefully review all documentation in the file to come to a decision as to whether it is 
reasonable to conclude the employee worked at the Plant.  The evidence does not need to establish 
beyond all reasonable doubt that the employee worked at one of specified locations.  

In determining whether the employment history meets the 250 work day requirement, the CE must 
consider employment either solely at Harshaw or in combination with work days for other SEC 
classes.  

If the employee does not meet the SEC employment criteria, proceed to Action #7.  

6.  Once the CE has determined the employee has a diagnosed specified cancer and meets the 
employment criteria of the SEC class, the CE should proceed in the usual manner for a 
compensable SEC claim and prepare a recommended decision.  

7. As discussed earlier, the Secretary of Health and Human Services determined that it is not 



feasible for NIOSH to perform dose reconstructions for the class of employees who worked at 
Harshaw from August 14, 1942 through November 30, 1949.  However, NIOSH has indicated that 
dose reconstructions for non-specified cancers may be possible because they are able to reconstruct 
uranium-specific internal and external doses using uranium bioassay data, known uranium 
production source term data, co-worker intake data, film badge readings and results from work area 
dose rate measurements.  Accordingly, for cases with a non-specified cancer and/or that do not meet
the employment criteria of the SEC class, the CE must refer these cases to NIOSH to perform dose 
reconstructions.  The CE should code these cases as “NI”. 

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE should code the case as “NR,” and select the “PD” (partial dose 
reconstruction) reason code.  The CE should not delete the “NW” or “NI” code already present in 
ECMS. 

8. If the claim includes both a specified cancer and a non-specified cancer, medical benefits are only
paid for the specified cancer(s), any secondary cancers that are metastases of the specified 
cancer(s), and any non-specified cancers that have a dose reconstruction that resulted in a 
probability of causation of 50 percent or greater.  

9. If a case with a denied final decision now meets the SEC class criteria, the CE must submit the 
case for reopening through the appropriate process in the district office.  The case must be 
forwarded to the DEEOIC Director to reopen the claim per 20 C.F.R. § 30.320(a).

10.  FAB personnel must be vigilant for any Harshaw cases that have a recommended decision to 
deny.  If the employee worked at Harshaw for the specified period, has a specified cancer, and 
meets the 250 work day requirement, the recommended decision must be remanded to the district 
office in the usual manner. 

11.   A period of 60 calendar days, effective with the issuance date of this directive, is granted for 
case files affected by this SEC that are returned from NIOSH for evaluation by the DEEOIC to 
either receive a recommended decision for inclusion in the SEC or referral back to NIOSH for dose 
reconstruction. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections

07-17 Processing Claims for the General Atomics Special Exposure Cohort (SEC) Class, 
January 1, 1960 through December 31, 1969

EEOICPA BULLETIN NO. 07-17

Issue Date: May 9, 2007

___________________________________________________________

Effective Date: March 18, 2007
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___________________________________________________________

Expiration Date: May 9, 2008

___________________________________________________________

Subject: Processing Claims for the General Atomics Special Exposure Cohort (SEC) Class, January 
1, 1960 through December 31, 1969.

Background: Pursuant to the Energy Employees Occupational Illness Compensation Program Act of
2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of a class of workers from 
the General Atomics facility in La Jolla, California to have this site added to the SEC. General 
Atomics is currently recognized as a beryllium vendor and an Atomic Weapons Employer (AWE) 
from 1960 to 1969 with residual radiation from 1970 to 1995. It is also considered a Department of 
Energy (DOE) facility from 1996 to 1999 for remediation purposes. The plant is also known as GA,
Division of General Dynamics, and John Jay Hopkins Laboratory for Pure and Applied Science. 

This petition was a result of a determination under 42 C.F.R. § 83.14 made by the National Institute 
for Occupational Safety and Health (NIOSH) that a dose reconstruction for members of the class 
was not possible.  NIOSH submitted its findings to the petitioners and the Advisory Board on 
Radiation and Worker Health (“the Board”).  On January 19, 2007, the Board submitted 
recommendations to the Secretary of Health and Human Services (HHS) to add to the SEC 
employees who worked at General Atomics from January 1, 1960 through December 31, 1969.

On February 16, 2007, the Secretary of HHS designated the following class for addition to the SEC 
in a report to Congress:

Atomic Weapons Employer (AWE) employees who were monitored or should have been monitored 
for exposure to ionizing radiation while working at the General Atomics facility in La Jolla, 
California, at the following locations: Science Laboratories A,B, and C (Building 2); Experimental 
Building (Building 9); Maintenance (Building 10); Service Building (Building 11); Buildings 21 
and 22: Hot Cell Facility (Building 23; Waste Yard (Buildings 25 and 26); Experimental Area 
(Building 27 and 27-1); LINAC Complex (Building 30); HTGR-TCF (Building 31); Fusion 
Building (Building 33); Fusion Doublet III (Building 34: SV-A (Building 37); SV-B (Building 39); 
and SV-D (no building number) for a number of work days aggregating at least 250 work days from
January 1, 1960 through December 31, 1969, or in combination with work days within the 
parameters established for one or more other classes of employees in the SEC. 

A copy of the Secretary’s letter to Congress recommending this designation is included as 
Attachment 1.  This designation became effective on March 18, 2007, in the absence of 
Congressional action as provided for under 42 U.S.C. 7384l(14)(c). 

A report attached to the Secretary of HHS’s letter, entitled “HHS Designation of Additional 
Members of the Special Exposure Cohort,” provided the supporting rationale for designating a class
of employees of General Atomics in La Jolla, California from January 1, 1960 to December 31, 
1969.

Section IV, “Designation Findings,” summarized NIOSH’s findings that “General Atomics AWE 
employees in the proposed class could have received internal and external radiation exposure from 
uranium, thorium, plutonium, and other radioactive materials.”  However, NIOSH “lacks sufficient 
information, including biological monitoring data, air monitoring information, and process and 
radiological source information, that would allow it to estimate the potential intakes of thorium” 
and that there is “insufficient information either to estimate the maximum radiation dose for every 
type of cancer for which radiation doses are reconstructed that could have been incurred under 
plausible circumstances by any member of the class, or to estimate the radiation doses of members 
of the class more precisely than a maximum dose estimate.”  The designation found that NIOSH is 
“unable to adequately estimate total internal exposure for members of the class, internal dose due to
intake of uranium can be reconstructed for exposure starting in October 1963, and tritium internal 



dose can be estimated after September 1965. NIOSH considers the reconstruction of occupational 
external radiation doses, including medical dose, to be feasible for members of the class.”

Thus, the Secretary of HHS determined that it is not feasible to undertake dose reconstructions for 
individuals employed at General Atomics from January 1, 1960 through December 31, 1969. 

References:  Energy Employees Occupational Illness Compensation Program Act of 2000, 42 
U.S.C. § 7384 et seq.; 42C.F.R. Part 83, Procedures for Designating Classes of Employees as 
Members of the Special Exposure Cohort Under EEOICPA; February 16, 2007 report to Congress 
from the Secretary of HHS, entitled, “HHS Designation of Additional Members of the Special 
Exposure Cohort Designating a Class of Employees from General Atomics, La Jolla, California,” 
and the SEC Petition Evaluation Report Petition SEC-00064. 

Purpose:  To provide procedures for processing claims for members of the SEC class at General 
Atomics from January 1, 1960 through December 31, 1969.

Applicability:  All staff.

Actions:

1.  This new addition to the SEC affects workers employed in certain locations at General Atomics 
during the period of January 1, 1960 through December 31, 1969 for a number of work days 
aggregating at least 250 work days, either solely under this employment or in combination with 
work days established for other classes of employees included in the SEC.  This new SEC 
designation is established for workers who were monitored or should have been monitored for 
ionizing radiation exposures while working in the Science Laboratories A,B, and C (Building 2); 
Experimental Building (Building 9); Maintenance (Building 10); Service Building (Building 11); 
Buildings 21 and 22: Hot Cell Facility (Building 23); Waste Yard (Buildings 25 and 26); 
Experimental Area (Building 27 and 27-1); LINAC Complex (Building 30); HTGR-TCF (Building 
31); Fusion Building (Building 33); Fusion Doublet III (Building 34); SV-A (Building 37); SV-B 
(Building 39); and SV-D (no building number).  This additional class encompasses claims already 
denied, claims at NIOSH for dose reconstruction, and future claims yet to be submitted.

2. NIOSH has provided two lists of employees who claimed employment at General Atomics during
its SEC class period.  One list covers employees with specified cancers and the other list addresses 
employees with non-specified cancers.  NIOSH will return dose reconstruction analysis records for 
cases with specified cancers to the appropriate district office along with a CD for each case.  The 
CD contains all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD, in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class and that his or her 
case is being returned to DOL for adjudication.  A copy of the NIOSH letter to affected General 
Atomics claimants is included as Attachment 2.  The claims examiner (CE) must print out a hard 
copy of the NIOSH letter for inclusion in the case file. Case files returned from NIOSH to the 
district office for potential inclusion in the SEC class must be coded as “NW” in ECMS.  The 
effective date for the code entry is March 18, 2007.

Since the NIOSH lists contain only cases that were with NIOSH for dose reconstruction at the time 
this SEC designation became effective, the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) has also produced a list identifying all General Atomics cases that are 
potentially included in the SEC class including cases that were previously denied.  The list 
identifies those cases that must be reviewed by the district office(s) to determine whether SEC class 
criteria are satisfied including pending cases with employment during the SEC period with either a 
specified or non-specified cancer, or cases with a previous denial for POC less than 50%.  The 
NIOSH and DEEOIC lists will be compared to ensure all potential SEC cases are identified by the 
district offices. The lists will be provided to the appropriate district offices under separate cover. 

3.  For any cases identified (either by NIOSH or DEEOIC) as having a potential for compensability 



based on the new SEC class, the responsible CE is to: review all relevant documentation contained 
in the case file, including any documentation that NIOSH may have acquired or generated during 
the dose reconstruction process.  If the evidence is unclear as to whether the employment or medical
documentation satisfies the SEC class requirements, the claimant should be asked to provide 
clarifying evidence. 

4.  Based on this review, the CE then determines whether the claimant has a specified cancer, as 
listed in Federal (EEOICPA) Procedure Manual Chapter 2-600.5.  If the employee has a specified 
cancer, proceed to Action #5.  If the employee does not have a specified cancer, proceed to Action 
#7.  

5.  If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 work days in an appropriately numbered building at General Atomics from January 1, 
1960 through December 31, 1969.  In determining whether the employment history meets the 250 
work day requirement, the CE must consider employment either solely at General Atomics or in 
combination with work days for other SEC classes.  

To assist the CE in making these determinations, Attachment 3, “Table 4-1: General Atomics 
Facilities that Conducted Radiological Work” is provided. The report provides detailed information 
as to what activities were conducted in each of the buildings that is part of the SEC. The entire 
report is available at the NIOSH website. The CE is to use any supporting documentation in the file 
in conjunction with the information listed in Attachment 3 when reaching a conclusion for SEC 
class membership. The evidence merely needs to convince the adjudicator that it is reasonable to 
conclude that the employee worked at one of the locations identified on Attachment 3 or performed 
a function that is described as occurring in one of the specified locations. The evidence does not 
need to establish beyond all reasonable doubt that the employee worked at one of specified 
locations.  

For example, an employee presents a claim stating she was employed at General Atomics from 
1965 to 1980. She states that she worked at a variety of buildings at the facility, but for a few years 
her job in the mid to late 60’s was working in a location where radioactive material was being 
shipped out of the facility.  Employment records reflect that she had an AEC dosimeter badge issued
for the period of 1966-1968. An affidavit from a co-worker states that the employee worked at the 
site for the claimed period and worked in the shipping department for a part of that time.  No other 
evidence is presented after development.  From Attachment 3, the CE could deduce that given the 
job description by the employee and the affiant, it is reasonable to conclude that the employee 
worked in Building 11 (Service Building), as the primary work described by both the employee and 
an affiant was radioactive materials shipping.  This would be further substantiated given the 
existence of the dosimeter badge.  

Please note: Employees who worked solely in the Technical Office Building (Building 13); 
Technical Office East Building #1 (Building 14); and the Technical Office East Building #2 
(Building 15) at General Atomics are specifically excluded from coverage under the SEC 
provision.  

6.  Once the CE has determined the person named in the claim has a diagnosed specified cancer and
meets the employment criteria of the SEC classes, the CE should proceed in the usual manner for a 
compensable SEC claim and prepare a recommended decision. If the claim was previously denied 
for a POC of less than 50%, it must first be sent to the National Office for reopening.   

7. As discussed earlier, the Secretary of HHS determined that it is not feasible for NIOSH to 
perform complete dose reconstructions for the class of employees who worked in these buildings at 
General Atomics from January 1, 1960 through December 31, 1969.  However, NIOSH has 
indicated that partial dose reconstructions may be possible based on internal dose due to intake of 
uranium for exposures starting in October 1963, tritium internal dose after September 1965, and 
occupational external radiation and medical doses.  Accordingly, for cases with a non-specified 



cancer and/or that do not meet the employment criteria of the SEC class, the CE must refer these 
cases to NIOSH to perform dose reconstructions.  The CE should code these cases as “NI.” 

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE should code the case as “NR” and select the reason code “PD” 
(partial dose reconstruction). The CE should not delete the “NW” or “NI” code already present in 
ECMS.  

8. For those cases that were identified by NIOSH as having a “specified cancer” and therefore 
returned to the district office, if it is determined that the case does not qualify for the SEC class, the 
CE, through the Senior CE (SrCe), notifies the appropriate point of contact at NIOSH via E-mail to 
proceed with the dose reconstruction. The SrCE then prints a copy of the “sent” e-mail (making 
sure the printed copy documents the date it was sent) and inputs the NI code to ECMS, effective the
date of the E-mail requesting NIOSH to proceed with dose reconstruction. The E-mail should 
include a brief statement of why the case should proceed with dose reconstruction, e.g., 
non-qualifying employment at General Atomic, insufficient latency period, does not meet the 250 
work day requirement, or not a specified cancer.  A hard copy printout of the E-mail is to be inserted
in the case file.

9. For any claim that is not already at NIOSH effective March 18, 2007, and for which the CE 
determines a dose reconstruction is appropriate, the normal NIOSH referral process will apply.

10. If the claim includes both a specified cancer and a non-specified cancer, medical benefits are 
only paid for the specified cancer(s), any secondary cancers that are metastases of the specified 
cancer(s), and any non-specified cancers that have a dose reconstruction that resulted in a 
probability of causation of 50 percent or greater.  

11. If a case with a denied final decision now meets the SEC class criteria, the CE must submit the 
case for reopening through the appropriate process in the district office.  The case must be 
forwarded to the DEEOIC Director to reopen the claim per 20 C.F.R. § 30.320(a).

12.  FAB personnel must be vigilant for any General Atomics cases that have a recommended 
decision to deny.  If the employee worked in one of the specified buildings during the time 
specified, has a specified cancer, and meets the 250 work day requirement, the recommended 
decision must be remanded to the district office in the usual manner. 

13.   A period of 60 calendar days, effective with the issuance date of this directive, is granted for 
case files affected by this SEC that are returned from NIOSH for evaluation by the DEEOIC to 
either receive a recommended decision for inclusion in the SEC or referral back to NIOSH for dose 
reconstruction. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections

07-18 Processing Claims for a new Special Exposure Cohort (SEC) Class for the Monsanto 
Chemical Company in Dayton, OH, from January 1, 1943 through December 31, 1949
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EEOICPA BULLETIN NO.07-18                       
Issue Date: May 9, 2007

___________________________________________________________

Effective Date: March 18, 2007 

___________________________________________________________

Expiration Date: May 9, 2008

___________________________________________________________

Subject:  Processing Claims for a new Special Exposure Cohort (SEC) Class for the Monsanto 
Chemical Company in Dayton, OH, from January 1, 1943 through December 31, 1949.

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of a class of workers from 
the Monsanto Chemical Company in Dayton, OH to have this class added to the Special Exposure 
Cohort (SEC).

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
decided it qualified for evaluation under 42 C.F.R. § 83.13.  NIOSH submitted its findings to the 
petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On January 17, 
2007, the Board submitted recommendations to the Secretary of Health and Human Services (HHS)
to add to the SEC employees who worked at Monsanto Chemical Company in Dayton, OH between
January 1, 1943 through December 31, 1949.

On February 16, 2007, the Secretary of HHS designated the following class for addition to the SEC 
in a report to Congress.

Atomic Weapons Employer (AWE) employees who were monitored or should have been monitored 
for exposure to ionizing radiation while working at Monsanto Chemical Company Units I, III, or IV
in Dayton, Ohio, for a number of work days aggregating at least 250 work days during the period 
from January 1, 1943, through December 31, 1949, or in combination with work days within the 
parameters established for one or more other classes of employees in the SEC.  

A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  The SEC designation for this class became effective as of March 18, 2007, which 
was 30 days after the Secretary of HHS designated the class for addition to the SEC in the report to 
Congress.  While Congress had the authority to reject the recommendation within the 30-day time 
frame, no action was taken to contradict the addition of this new SEC class.   

NIOSH has determined that it is possible to estimate internal exposures from polonium and external
exposures from beta-photon exposures, occupational medical X-Rays and ambient environmental 
sources.

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the February 16, 2007 letter to Congress from the 
Secretary of HHS in which Secretary Leavitt makes the designation.

Purpose: To provide procedures for processing SEC claims for Monsanto Chemical Company.

Applicability: All staff. 

Actions

1.  This new addition to the SEC affects Monsanto Chemical Company employees located at Units 
I, III, or IV in Dayton, Ohio who were “monitored or should have been monitored” for exposures to
ionizing radiation between January 1, 1943 through December 31, 1949 for a number of work days 



aggregating at least 250 work days, either solely under this employment or in combination with 
work days established for other classes of employees included in the SEC.  This additional class 
encompasses claims already denied, claims at NIOSH for dose reconstruction, and future claims yet
to be submitted.

It should be noted that Units I, III and IV encompass the entire extent to which Monsanto Chemical 
Company in Dayton, Ohio is designated as an AWE. 

2. NIOSH has provided two lists of employees who claimed employment at Monsanto during its 
SEC class period.  One list covers employees with specified cancers and the other list addresses 
employees with non-specified cancers.  NIOSH will return dose reconstruction analysis records for 
cases with specified cancers to the appropriate district office along with a CD for each case.  The 
CD contains all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also included on the CD in the Correspondence Folder, should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class and that his or her 
case is being returned to DOL for adjudication.  A copy of the NIOSH letter to affected Monsanto 
claimants is included as Attachment 2.  The claims examiner (CE) must print out a hard copy of the 
NIOSH letter for inclusion in the case file. Case files returned from NIOSH to the district office for 
potential inclusion in the SEC class must be coded as “NW” in ECMS.  The effective date for the 
code entry is March 18, 2007.

Since the NIOSH lists contain only cases that were with NIOSH for dose reconstruction at the time 
this SEC designation became effective, the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) has also produced a list identifying Monsanto cases that are potentially 
included in the SEC class including cases that were previously denied.  The list identifies those 
cases that must be reviewed by the district office(s) to determine whether SEC class criteria are 
satisfied including pending cases with employment during the SEC period with either a specified, 
non-specified cancer, or previous denial for POC less than 50%.  The NIOSH and DEEOIC lists 
will be compared to ensure all potential SEC cases are identified by the district offices. The lists 
will be provided to the appropriate district offices under separate cover. 

3.  For any cases identified (either by NIOSH or DEEOIC) as having a potential for compensability 
based on the new SEC class, the responsible CE is to: review all relevant documentation contained 
in the case file, including any documentation that NIOSH may have acquired or generated during 
the dose reconstruction process.  

4. Based on this review, the CE then determines whether the claimant has a specified cancer, as 
listed in the Federal (EEOICPA) Procedure Manual Chapter 2-600.5.  If the employee has a 
specified cancer, proceed to the Action #5.  If the employee does not have a specified cancer, 
proceed to Action #7.

5. If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 work days at Monsanto Chemical Company in Dayton, OH between January 1, 1943 
through December 31, 1949.  The extent to which DOE has designated Monsanto as an AWE is 
synonymous with the coverage of Monsanto in this SEC class.  That is to say the AWE and the SEC
class both encompass all of Monsanto Units I, III and IV. It is not necessary for the evidence to 
establish the exact locations of employment duties for Monsanto employees.   

Unit I was located at 1515 Nicholas Road, Dayton, OH.  Unit I started in September 1943.  
Spectrographic and X-ray work was performed at this location through 1949.

Unit III was located at 1601 W. First Street, Dayton, OH.  Unit III was first occupied in October 
1943 as one building, but eventually Unit III consisted of 20 buildings and included a chemical 
research laboratory, a powerhouse, a pilot plant and numerous other support buildings. All of the 
buildings at Unit III are included in the SEC.  The primary work occurring at Unit III was research 
into manufacturing neutron sources.  The principal radioisotope at Unit III was polonium-210.  
Operations in Unit II ceased in 1948. 



Unit IV was also known as the Runnymeade Playhouse and was technically located on the corner of
Dixon Avenue and Runnymeade Road in Oakwood, OH (which is considered the southern boundary
of Dayton). Unit IV was used to manufacture and calibrate neutron sources.  The principal 
radioisotope at Unit IV was polonium-210. Unit IV was demolished in 1950 and by the spring of 
1950 all Unit IV structures, services, and utilities had been removed to a depth of seven feet, 
packaged, and shipped to Oak Ridge for burial.

This SEC does not apply Unit II which was “off Betty Lane.”  Additionally, Unit II is not part of the
designated AWE because it manufactured rocket propellants and never performed any work that 
would allow that unit to be considered part of this AWE. If there is a suggestion that a worker was 
solely at Unit II, they should not have any qualified employment under EEOICPA and they do not 
fall within this SEC.

This SEC does   not   apply to Mound, the facility in Miamisburg, OH.  Monsanto Chemical Company
was the management and operating contractor for Mound from 1947-1988. CEs should be aware of 
the distinction to avoid confusion.

The CE is to carefully review all documentation in the file to come to a decision as to whether it is 
reasonable to conclude that the employee worked in Units I, III or IV.  The evidence does not need 
to establish beyond all reasonable doubt that the employee worked at one of the specified locations. 

6.  Once the CE has determined the person named in the claim has a diagnosed specified cancer and
meets the employment criteria of the SEC classes, the CE should proceed in the usual manner for a 
compensable SEC claim and prepare a recommended decision.  

7. As discussed earlier, the Secretary of Health and Human Services determined that it is not 
feasible for NIOSH to perform complete dose reconstructions for the class of employees who 
worked for Monsanto Chemical Company in Dayton, OH, from January 1, 1943 through December 
31, 1949. 

However, NIOSH has indicated that partial dose reconstructions may be possible based on the table 
below.  Accordingly, for cases with a non-specified cancer and/or that do not meet the employment 
criteria of the SEC class, the CE must refer these cases back to NIOSH to perform dose 
reconstructions.  The CE should code these cases as “NI.” 

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 



recommended decision.  The CE should code the case as “NR” and select the “PD” (partial dose 
reconstruction) reason code. The CE should not delete the “NW” or “NI” code already present in 
ECMS.  

8. For those cases that were identified by NIOSH as having a “specified cancer” and therefore 
returned to the district office, if it is determined that the case does not qualify for the SEC class, the 
CE, through the Senior CE (SrCe), notifies the appropriate point of contact at NIOSH via E-mail to 
proceed with the dose reconstruction. The SrCE then prints a copy of the “sent” e-mail (making 
sure the printed copy documents the date it was sent) and inputs the NI code to ECMS, effective the
date of the E-mail requesting NIOSH to proceed with dose reconstruction. The E-mail should 
include a brief statement of why the case should proceed with dose reconstruction, e.g., 
non-specified cancer, insufficient latency period or does not meet the 250 work day requirement.  A 
hard copy printout of the E-mail is to be inserted in the case file.

9. For any claim that is not already at NIOSH effective March 18, 2007 and for which the CE 
determines a dose reconstruction is appropriate, the normal NIOSH referral process will apply.

10. If the claim includes both a specified cancer and a non-specified cancer, medical benefits are 
only paid for the specified cancer(s), any secondary cancers that are metastases of the specified 
cancer(s), and any non-specified cancers that have a dose reconstruction that resulted in a 
probability of causation of 50 percent or greater.  

11. If a case with a denied final decision now meets the SEC class criteria, the CE must submit the 
case for reopening through the appropriate process in the district office.  The case must be 
forwarded to the DEEOIC Director to reopen the claim per 20 C.F.R. § 30.320(a).

12.  FAB personnel must be vigilant for any Monsanto Chemical cases that have a recommended 
decision to deny.  If the employee worked at this AWE during the time specified, has a specified 
cancer, and meets the 250 work day requirement, the recommended decision must be remanded to 
the district office in the usual manner.

13.   A period of 60 calendar days, effective with the issuance date of this directive, is granted for 
case files affected by this SEC that are returned from NIOSH for evaluation by the DEEOIC to 
either receive a recommended decision for inclusion in the SEC or referral back to NIOSH for dose 
reconstruction. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual

07-19 Processing Cases Affected by the National Institute for Occupational Safety and 
Health’s (NIOSH) "Program Evaluation Plan: Evaluation of Highly Insoluble Plutonium 
Compounds."

EEOICPA BULLETIN NO. 07-19                       
Issue Date: May 16, 2007

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-18Attachments/EEOICPABulletin07-18Attachment2.htm
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___________________________________________________________

Effective Date: March 29, 2007 

___________________________________________________________

Expiration Date: May 16, 2008

___________________________________________________________

Subject:  Processing Cases Affected by the National Institute for Occupational Safety and Health’s 
(NIOSH) “Program Evaluation Plan: Evaluation of Highly Insoluble Plutonium Compounds.”

Background: On March 29, 2007, NIOSH released OCAS-PEP-012 Rev-00, entitled “Program 
Evaluation Plan (PEP): Evaluation of Highly Insoluble Plutonium Compounds.”  The PEP outlines 
NIOSH’s plan for evaluating claims with the potential for exposure to highly insoluble forms of 
plutonium (Type Super S).  In its PEP, NIOSH identified several facilities “to be considered” for 
potential exposure to Type Super S plutonium.  It is NIOSH’s assessment that the existence of the 
highly insoluble plutonium compound at these sites could potentially affect the outcome of certain 
cases with a dose reconstruction.  A list of the affected sites is included as Attachment 1.  

In response to the OCAS-PEP-012, the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) issued a letter to NIOSH on May 1, 2007.  DEEOIC requested that 
NIOSH identify and provide individual signed letters for each case affected by the PEP. A copy of 
DEEOIC’s letter is included as Attachment 2.  In the interim, DEEOIC is taking preliminary action 
on certain cases that may be impacted by NIOSH’s PEP.  This Bulletin provides guidance on 
processing those cases affected by the PEP that are currently in the adjudication process and do not 
have a final decision.  Further guidance will be forthcoming on the treatment of those cases with a 
final decision based on the results of NIOSH’s dose reconstruction methodology applied prior to 
February 6, 2007. 

References: NIOSH document, OCAS-PEP-012 Rev-00, “Program Evaluation Plan: Evaluation of 
Highly Insoluble Plutonium Compounds,” approved on March 29, 2007 viewed at 
http://www.cdc.gov/niosh/ocas/pdfs/peps/oc-pep12-r0.pdf. 

Purpose: To provide procedures for processing claims currently in the adjudication process that may
be affected by NIOSH’s OCAS-PEP-012.

Applicability: All staff.

Actions: 

1. In its Program Evaluation Plan, Document Number OCAS-PEP-012, NIOSH determined that 
highly insoluble forms of plutonium were generated during the Rocky Flats fires.  As such, methods
for assessing the potential for exposure to highly insoluble forms of plutonium at the Rocky Flats 
Plant, and at other sites that may have worked with this material, is necessary. 

The OCAS-PEP-012 states that “due to the increased doses assigned to workers exposed to Type 
Super S plutonium, previously completed claims that were assigned plutonium doses at sites where 
this material is potentially available for exposure need to be reexamined to determine the impact (if 
any) on the dose assessment.” (NIOSH will provide the results of the assessment in a Program 
Evaluation Report.)

This PEP affects those cases with a dose reconstruction performed prior to February 6, 2007, that 
resulted in a <50% Probability of Causation (POC) with verified employment at any one of the sites
listed in Attachment 1,  as identified by NIOSH in Attachment A of the OCAS-PEP-012.

2. For those cases currently in posture for a recommended decision with employment identified at 
one of the sites listed in NIOSH’s OCAS-PEP-012, Attachment A “Consider Super S,” and where a 
dose reconstruction was performed prior to February 6, 2007 and resulted in a <50% POC, the 
district office/CE2 Unit is to return those cases to NIOSH for a rework of the dose reconstruction. 

http://www.cdc.gov/niosh/ocas/pdfs/peps/oc-pep12-r0.pdf


3. When referring these cases to NIOSH for a dose reconstruction rework, a request to the National 
Office Health Physicist is not required.  Instead, the Claims Examiner (CE) should complete an 
amended NIOSH Referral Summary Document (ANRSD) and forward the ANRSD as an electronic
attachment via email to the Public Health Advisor (PHA) assigned to the district office at NIOSH. 
The CE should also:

a.  Send a letter to the claimant explaining that the case has been returned to NIOSH for a rework of
the dose reconstruction as a result of a change in the dose reconstruction methodology as outlined in
the OCAS-PEP-012.  A sample letter to the claimant is included as Attachment 3.

b.  Send a copy of this letter to the PHA at NIOSH assigned to the DO along with the weekly DO 
submissions to NIOSH.  The dates on the ANRSD and the letter to the claimant must both be the 
same, since this will be the date used for the status code entry into ECMS.  The CE should code the 
case as “NI” (Sent to NIOSH) and select the “PEP” (Rework based on Program Evaluation Plan) 
reason code.

Upon receipt of the revised dose reconstruction report, the CE proceeds in the usual manner and 
prepares a recommended decision.  The CE should code the case as “NR” (Received from NIOSH) 
and select the “DR” (Dose Reconstruction Received-POC) reason code. 

4. For cases currently pending a final decision at the FAB, the Hearing Representative/CE is to 
identify those cases with a recommended decision to deny based on a POC <50% and verified 
employment at one of the sites as listed in Item 1 above.  If the dose reconstruction was conducted 
prior to February 6, 2007, the recommended decision should be remanded to the district office in 
the usual manner.  The Remand Order should direct the district office to refer the case back to 
NIOSH for a rework as a result of the PEP. 

5. The following statement should be included in the Remand Order regarding the return of the case
to NIOSH for a rework of the radiation dose reconstruction.

On March 29, 2007, NIOSH issued OCAS PEP-012 entitled, “Program Evaluation Plan: Evaluation
of Highly Insoluble Plutonium Compounds.” The PEP provides NIOSH’s plan for reevaluating dose
reconstructions for certain claims to determine the impact of highly insoluble plutonium compounds
at particular sites. It is NIOSH’s determination that the existence of the highly insoluble plutonium 
compound at the (list facility) should be considered for Type Super S plutonium in the dose 
reconstruction. This change went into effect on February 6, 2007.

The DEEOIC is obligated to ensure that the application of the dose reconstruction methodology is 
administered in a fair and consistent manner.  Given the revision to the underlying scientific 
assumptions by which the dose reconstruction was performed by NIOSH, and the notification by 
NIOSH that “previously completed claims that were assigned plutonium doses at sites where this 
material is potentially available for exposure need to be reexamined to determine the impact (if any)
on the dose assessment,” the prior dose reconstruction/POC calculation on your claim is now 
invalid.  While the modification to the dose reconstruction methodology may not impact the 
outcome of your claim, it is necessary for the claim to undergo a new dose reconstruction by 
NIOSH. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3
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Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections

07-20 Authorizing In-Home Health Care - Replaced by EEOICPA Bulletin 08-09

EEOICPA BULLETIN NO. 07-20
Issue Date:  June 14, 2007

______________________________________________________

Effective Date: June 14, 2007

______________________________________________________

Expiration Date:  June 14, 2008

______________________________________________________

Subject: Authorizing In-Home Health Care

Background:  The Energy Employees Occupational Illness Compensation Program Act (EEOICPA 
or the Act) provides for medical benefits to covered employees. Specifically, 42 U.S.C. §7384s(b) 
and §7385s-8 provide that a covered Part B or Part E employee shall receive medical benefits under
§7384t of EEOICPA. Section 7384t(a) states that: “The United States shall furnish, to an individual 
receiving medical benefits under this section for an illness, the services, appliances, and supplies 
prescribed or recommended by a qualified physician for that illness, which the President considers 
likely to cure, give relief, or reduce the degree or the period of that illness.” The Division of Energy 
Employees Occupational Illness Compensation (DEEOIC) is responsible for ensuring that 
employees who have had an illness accepted under the EEOICPA receive appropriate and necessary
medical care for that illness as delineated under the EEOICPA.  

The program has numerous claimants with covered medical conditions who require in-home health 
care services.  This bulletin provides clarification with regard to the evidence needed to authorize 
this type of care, as well as procedural guidance with regard to the process for review, development,
and authorization of in-home health care services. 

References:  42 U.S.C. §7384s, §7384t, §7385S-8

Purpose: The purpose of this bulletin is to provide procedural guidance to claims staff in the 
adjudication of claims for in-home health care services.   

Applicability:  All staff.

Actions:

1. For all in-home health care requests, there are three parties within DEEOIC involved in the 
receipt, review, and authorization process:

(a) Home Health Care Point of Contact (POC) Claims Examiner - These specialized claims 
examiners are responsible for reviewing, developing, approving or denying the requests.  Each 
District Director is to appoint one to three claims examiners (as appropriate) to serve this role.

(b) Bill Pay Agent – This is the DEEOIC medical bill contractor responsible for recording receipt of
incoming requests, communicating with district office personnel to obtain appropriate authorization,
and processing provider charges. 

(c)  District Office Fiscal Officer (FO) – This individual serves as the official liaison between the 
POC CE and the bill pay agent. The FO’s principal duty is to provide official authorizations or 
rejections of home health care requests to the bill pay agent in the form of electronic 



communications (threads).

2. In-home health care requests will routinely be submitted to DEEOIC’s bill pay agent via fax, 
mail or electronically.  The bill pay agent records the receipt of such a request and creates an 
electronic record of the request.  The bill pay agent then sends a thread communicating the receipt 
of the new pending home health care request to the FO.  

3. Upon receipt of an authorization request for home health care from the bill pay agent, the FO 
forwards the information to the appropriate POC CE for review and adjudication. 

All requests for in-home health care require prior authorization from the POC claims examiner 
(expedient review occurs under certain emergency situations - see action item 15 below for further 
information), including authorization for initial nurse assessments.  If a physician requests an initial 
nurse assessment to determine the need for in-home health care, the request for the initial 
assessment must be submitted to the bill pay agent along with the appropriate supporting medical 
documentation.

4. Some requests may be received by district office staff by way of a written request from the 
claimant, the authorized representative, the treating physician or a service provider.  Requests for 
in-home health care services made by telephone must be documented in ECMS and followed by a 
written request from the requester.  The request does not need to come directly from the claimant to 
be considered a valid request.  In such situations, if the POC CE can approve the request, the POC 
CE notifies the FO by email of the incoming request and approval (see below for additional 
information about approving requests).  The FO then faxes the request to the bill pay agent and 
advises of the approval.  If the POC CE cannot immediately approve the request, the POC CE sends
an email to the FO advising that further development is required.  The FO faxes the request to the 
bill pay agent for tracking purposes.  The FO also initiates a thread to the bill pay agent advising 
that further development is required.  

5.  Upon receipt of a request, the POC CE must determine the particular home health service or care
being requested. Generally, the types of requests that may be submitted include:  request from a 
physician for authorization for an initial patient assessment; discharge summary from a hospital 
requesting specific in-home health care services; or requests from a physician for continuing home 
health care services (following expiration of a previous authorization).  

6.  Upon receipt of a request, the POC CE reviews the medical evidence to determine whether the 
assessment/home health care was requested by the treating physician.  If it is recommended by an 
appropriate treating physician, the POC CE approves the initial assessment only (if applicable).  
When an initial assessment precedes a request for home health care, the POC CE may not approve 
ongoing in-home health care until after the initial assessment is complete and a plan of care has 
been submitted.  Once the POC CE approves the initial assessment, the POC CE sends an email to 
the FO, who sends a thread to the bill pay agent authorizing the request (see action item 17 for more
information concerning approvals).  

7.  If the POC CE receives a request for an initial assessment without a physician’s signature or 
recommendation, the POC CE sends a letter to the claimant advising that a request for an initial 
assessment has been received without a physician’s recommendation.  The POC CE enters code 
DM – Developing Medical into ECMS with a status effective date the date of the letter.  In the 
letter, the POC CE provides 30 days for receipt of a physician’s authorization or request for the 
assessment. The POC CE concurrently sends an email to the FO advising that further development 
is required.  The FO sends a thread to the bill pay agent advising that further development is 
required before approval can be provided. If medical documentation is not received within 30 days, 
the POC CE denies the request for assessment pursuant to the instruction in action item 23 below.  

8. Upon receipt of a plan of care, discharge summary, or physician’s recommendation delineating a 
specific request for ongoing in-home health care services, the CE must conduct a complete review 
of the case file to determine if there is any recent medical documentation from the primary care 



physician (or treating specialist for the accepted condition), describing the need for in-home 
medical care as it relates to the covered medical condition.  The primary information that the 
treating physician must provide (often in the plan of care signed by a physician) should include:

(a)  Description of the in-home medical needs of the patient arising from the covered medical 
condition.  This includes a narrative of the patient’s medical need for assistance while in the home 
and how this is linked to the covered medical condition.  The physician must describe the findings 
upon physical examination, and provide a complete problem list of all medical conditions (those 
accepted by DEEOIC and those not accepted by DEEOIC). If a claimant has one or more 
non-covered conditions, medical evidence must demonstrate how the requirement for home health 
care is related to the accepted conditions.  The physician should also describe laboratory or other 
findings that substantiate a causal relationship between the accepted condition(s) and the need for 
assistance or skilled nursing care in the home.  Generally, approved in-home services include:  
administration of medication, medical monitoring, bathing and personal hygiene, meal preparation 
and feeding, wound dressing changes, and medical equipment checks.  

(b)  Level of care required, i.e. Registered Nurse (RN), Licensed Practical Nurse (LPN), Home 
Health Aide (HHA), etc.  The doctor must specify the appropriate type of professional who will 
attend to the patient.  Services requiring specialized skills such as administration of medication and 
medical monitoring generally require a RN or LPN, while services of a general nature (typically 
referred to as activities of daily living), such as bathing, personal hygiene, and feeding are generally
performed by home health aides.  

(c)  Extent of care required (months, days, hours, etc).  A written medical narrative must describe 
the extent of care to be provided in allotments of time. (Example: RN to administer medication and 
check vitals once a day, every three days, with a home health aide to assist with bathing, personal 
hygiene, and feeding, eight hours a day, seven days a week for three months.)  

9.  If upon review the POC CE finds that the medical evidence is incomplete and the file does not 
contain an adequate description of the in-home health care needs of the patient, the POC CE 
prepares a letter to the claimant advising that the DEEOIC has received a request for in-home health
care.  In the letter to the claimant, the POC CE advises that additional medical evidence is required 
before services may be authorized.  The POC CE further requests a narrative medical report from 
the treating physician that includes all of the information described in action item 8 (above).  In 
addition, the physician should estimate the length of time for which the patient will ultimately 
require in-home health assistance.  The POC CE advises in the letter that the medical report is 
required within 30 days. A sample letter to the claimant is attached. (Attachment 1)   The POC CE 
also faxes and mails a copy of the letter to the treating physician’s office.  The POC CE enters code 
DM -  Developing Medical into ECMS with a status effective date the date of the letter.

10.  Upon mailing the request to the claimant (copy to the treating physician) the POC CE enters an 
ECMS note describing the action and inserting a 15-day call-up.  If on the fifteenth day the 
physician has not responded, the CE contacts the physician’s office to inquire if the letter was 
received, and to ask if there are any questions regarding the request for information. The call is 
documented in TMS and another 15-day call-up inserted in ECMS.      

11.  After 30 days has passed with no satisfactory response from the treating physician, or no 
response from the claimant, the POC CE prepares a second letter to the claimant (accompanied by a
copy of the initial letter), advising that following the previous letter, no additional information has 
been received from the treating physician.  The POC CE advises that an additional period of 30 
days will be granted for the submission of necessary evidence, and if the information is not received
in that time, the request for in-home care may be denied by the DEEOIC (see Attachment 2 for a 
sample letter).  The POC CE enters code DM – Developing Medical into ECMS with a status 
effective date the date of the letter.

12.  If the claimant or the physician does not provide a response to the request for information 



within the 30-day period allowed, the POC CE issues a letter decision to the claimant denying the 
claim for in-home health care. (See action item 23 below for more detail.) The POC CE further 
sends an email to the FO, who sends a thread to the medical bill pay agent advising that the service 
has been denied.

13.  If the claimant calls and states that he/she does not require in-home health care, the POC CE 
requests that the claimant put this in writing.  Upon receipt of any written statement from the 
claimant stating that he/she is not requesting in-home health care, the POC CE writes a letter to the 
claimant with a copy to the treating physician advising that the claimant is not requesting in-home 
health care and thus the matter is closed. In this situation, the POC CE sends an email to the FO, 
who sends a thread to the medical bill pay agent advising that this service is denied because the 
claimant has not requested the service.  The POC CE enters the code DM – Developing Medical 
into ECMS with a status effective date the date of the letter.

14.  If medical evidence is received, the POC CE must determine if it is of sufficient probative 
value to authorize in-home health care. It is absolutely critical that the POC CE undertake 
appropriate analysis of any documentation pertaining to in-home health services before authorizing 
such care. The underlying function of the POC CE is to ensure that the medical evidence supports 
that the covered employee receives the necessary medical care for the covered medical condition. It 
is the POC CE’s responsibility to ensure that the request for in-home health care reasonably 
corresponds with the medical evidence in the case file.  If the physician does not provide any details
concerning the claimant’s physical condition, relationship to accepted conditions, or specific 
reasons for in-home health care, the POC CE must refer the case to a District Medical Consultant 
(DMC) for review.  Upon receipt of a DMC’s opinion, the CE weighs the medical evidence on file.  
If the DMC opinion is clearly in conflict with the recommendations of the treating physician, and 
the POC CE’s attempts to resolve the situation by communicating with the treating physician have 
not been successful, the POC CE is to arrange for a second medical opinion or referee evaluation, 
depending on the circumstances. (Refer to Procedure Manual 2-0300 for instructions regarding 
arranging a second opinion examination or referee medical examination.)  In evaluating the medical
evidence, the POC CE must base any determination solely on the weight of medical evidence in the 
case file.  The POC CE must not under any circumstances deny or reduce in-home health care 
services without a medical basis for such denial.

15.  In certain emergency claim situations (see item 16 for a full discussion of the types of 
emergencies), the CE may authorize in-home health care for a preliminary 30-day period while 
additional development is undertaken. 

     (a) Under these circumstances, the physician or hospital staff will contact DEEOIC’s medical 
bill pay agent for immediate attention.  The physician or hospital employee must notify the bill pay 
agent that the situation is of an emergency nature (i.e. the claimant is just released from the hospital 
and requires immediate in-home care).  The bill pay agent obtains any pertinent documentation and 
assesses the emergency nature of the request.  Once the medical evidence is obtained, the bill pay 
agent contacts the FO immediately, advising of the situation and providing electronic copies of 
documentation obtained. The bill pay agent does not make a decision regarding the request, but 
simply obtains the pertinent documentation and advises the FO of the emergency request. 

     (b)  Upon receipt of the documentation, the FO forwards the information to the POC CE for 
review.  If discharge information from a treating physician supports the need for immediate 
authorization, the CE provides approval for 30 days pending additional development (see below for 
additional information concerning approval).  The POC CE enters code DM – Developing Medical 
into ECMS with a status effective date the date of the letter.  The POC CE concurrently sends an 
email to the FO advising of this approval.  The FO sends a thread to the bill pay agent with the 
approval information.

     (c) In some situations the request for emergency home health care may not be accompanied by 
evidence supporting the emergency nature of the request.  For example, the claimant’s condition 



may be stable, or he/she is not being discharged from a hospital.  In these situations, the POC CE 
sends a letter to the claimant, with a faxed copy to the requestor if other than the claimant.  The 
letter advises that no evidence was submitted to support the request for emergency care, and that 
additional medical evidence is required.  The POC CE enters code DM – Developing Medical into 
ECMS with a status effective date the date of the letter.  Further development actions are taken as 
below.  In addition, the POC CE sends an email to the FO advising that the request for emergency 
care is under development.  The FO sends a thread to the bill pay agent advising of this 
determination.

     (d)  After any initial approval for 30 day emergency care, it is very important that the POC CE 
undertake immediate action to obtain the necessary evidence to fully substantiate that the care being
provided is medically necessary to give relief for the accepted medical condition. This should occur 
within the preliminary 30-day authorization period.  Extensions may be granted in increments of 30 
days, but should generally never exceed a total of 120 days without the collection of the necessary 
evidence to fully document that the care being provided is medically warranted and necessitated by 
the accepted medical condition. 

16.  Emergency situations warranting short-term preliminary authorization for in-home health care 
include:

·  Requests for in-home health care for terminal patients with six months or less to 
live.  Terminal status must be based on the opinion of a medical physician.  

·  Patients discharged from in-patient hospital care with need for assistance.  The CE 
must carefully evaluate these situations to ensure that the medical documentation 
clearly indicates that the patient care and well-being is dependent on the assignment 
of a medical professional in the home, (normally following a hospital stay).  If the 
bill pay agent has not already obtained this, the POC CE requests the attending 
physician discharge summary and discharge planning summary, which is normally 
available within 72 hours of discharge.

When pre-authorization of emergency in-home care is to be granted, the POC CE prepares a 
memorandum for the case file documenting the rationale applied in authorizing care. For each 
subsequent 30-day pre-authorization granted, a new memo should be prepared outlining the basis 
for such authorization. In addition, the POC CE notifies the claimant and provider in writing of 
additional periods of authorization.  The POC CE sends an email to the FO advising of any 
authorizations, and the FO forwards the information to the bill pay agent in the form of a thread.

17.  For all requests, if upon review of the medical evidence the POC CE decides that in-home 
health care is required, authorization is to be granted.  The POC CE prepares a letter notifying the 
claimant and the home health care provider of the decision, and delineating the following 
information (see Attachment 3 for a sample authorization letter):

(a)  Covered medical condition(s) for which care is being authorized.

(b) A specific narrative description of the service approved (e.g. in-home assistance in administering
medicine, monitoring accepted conditions, assistance in/out of bed, preparing meals and feeding, 
and medical equipment checks).

(c)  Level and duration of the specialized care to be provided, i.e. RN 1 hour per day and Home 
Health Aide 8 hours per day, 7 days a week for a period of 3 months.  

(d)  Authorized billing codes relevant to the level of authorization (see Attachment 4 for a 
description of the pertinent codes).

(e)  Period of authorization with specific start and end dates. 

18. The authorization must be limited to in-home medical services that are reasonably necessary for 
the treatment or care of the patient’s covered medical condition. These services generally include: 



Home Health Aide for mobility, food preparation, feeding and dressing; skilled nursing should be 
limited to the scope of practice of an RN or LPN, as long as there is medical evidence of such.  The 
POC CE may not authorize a lower level of care than that requested by the physician unless the 
weight of medical evidence supports a lower level of care and the claimant has been provided the 
right to a recommended decision (see below for further discussion).

19. Once the responsible POC CE sends the letter of authorization to the claimant and the provider, 
the POC CE prepares an email to the fiscal officer (FO).  In the email, the POC CE advises the FO 
of precisely the level of care, billing codes, and time period of authorization.  The POC CE is not 
required to advise the FO of the number of correlating units per billing codes.  In assigning billing 
codes, the POC CE references Attachment 4.  

20.  Once the email authorizing the services has been sent, the POC CE enters a note into ECMS 
detailing the level of service and time period of authorization.  In addition, the POC CE enters a 
call-up note into ECMS for 30 days prior to the expiration date for which services have been 
authorized.

21.  If no request for additional authorization for home health care is received prior to the date of 
the call-up, the POC CE sends a letter to the provider, with a copy to the claimant.  In the letter, the 
provider is notified of the expiration date of the home health care services.  The provider is further 
advised of the medical evidence required if additional services are necessary.  The POC CE enters 
code DM – Developing Medical in ECMS with a status effective date the date of the letter. If the 
POC CE does not receive an additional request, further action is unnecessary.  However, if the 
provider or the claimant submits an additional request for ongoing services, the POC CE evaluates 
the evidence as above.

22.  Upon receipt of the email authorization from the POC CE, the FO prepares a thread to the bill 
pay agent authorizing the specific level of care, billing codes (with units), and period of 
authorization.  The FO calculates the authorized number of units based upon the POC CE’s 
description of the level of care, weekly authorized amount for each level of care, and the time 
period of authorization.

23. If upon review of the medical evidence on file, and if after appropriate development as outlined 
above, the POC CE determines that there is insufficient evidence to warrant authorization of 
in-home health care, the POC CE sends a detailed letter-decision to the claimant (with a copy to the 
in-home provider).  The letter-decision must include a sentence at the end with language as follows:

If you disagree with this decision and wish to request a formal decision, please immediately advise 
this office, in writing, that you wish to have a Recommended Decision issued in this case, providing
you with your rights of action.

Once the letter is written, the POC CE enters code DM – Developing Medical, with a drop down 
code of DMB - Deny Specific Med Benefits on Accepted Conditions.  The status effective date is the 
date of the letter.

24.  In the event that the claimant does request a recommended decision, a sample decision is 
attached for the CE’s use (Attachment 5).  Once the Recommended Decision is written, the POC 
CE enters code D7 – Rec Deny, Medical Insufficient to Support Claim with a drop down code of 
DMB – Deny Specific Med Benefits on Accepted Conditions. The status effective date is the date of 
the decision.  If the Final Adjudication Branch (FAB) issues a final decision to deny, the FAB 
hearing representative enters the code F9 – Fab Affirmed – Deny – Medical Info Insufficient to 
Support Claim with a drop down code of DMB – Deny Specific Med Benefits on Accepted 
Conditions.

25.  At any time after a period of authorized services, and after the POC CE has undertaken any 
medical development (i.e. letter to the claimant requesting additional documentation, referral to 
DMC or second opinion) the POC CE may receive new medical evidence that warrants a change in 



the level of in-home care currently authorized.  If this occurs, the POC CE must review that 
evidence, employing the same decision-making process described in action item 8. If the new 
medical evidence supports a denial of services, or reduction in the level of services currently being 
authorized, that reduction or denial must be communicated to the claimant in a detailed letter as 
discussed in action item 26, (with a copy to the in-home care provider) explaining the change.

26. Letters that advise of a reduction or termination of services must be copied to the in-home care 
provider and must specifically advise the claimant that:

(a)  Any reduction in the current level of service being provided will occur 15 days from the 
date of the letter. This letter must also contain the same information as is delineated in 
action item 17, describing the new level of care being authorized; or

(b)  Any termination of services will occur 30 days from the date of the letter.

27.  After the expiration of the 15 days or 30 days the POC CE sends a letter-decision to the 
claimant advising as to the final action taken on the request for home health care services.  In this 
letter the POC CE advises the claimant of their rights of action should they disagree, as delineated 
in action item 23 above.  In the event of a termination of services, the POC CE enters the same 
codes into ECMS as described in action item 23 (corresponding with the letter decision). In the 
event of a reduction in benefits, the POC CE enters code DM – Developing Medical with a drop 
down code of RMB - Reduce Medical Benefits on Accepted Conditions.  The status effective date is 
the date of the letter decision.

In addition, the POC CE sends an email to the FO advising of the new level of care or the 
termination of current level of services.  The FO then sends a thread to the bill pay agent advising of
the determination.  It is very important for the POC CE to note that only a single authorization can 
exist at any one time.  If the POC CE has authorized a certain level of care that subsequently 
changes, it is essential that this information be clearly communicated in an email to the FO. The FO 
sends a thread to the bill pay agent advising of any additional authorizations past the expiration 
date.  The POC CE must also document the information in the notes section of ECMS when a 
thread is sent to the bill-pay contractor.

28.  If the claimant requests a recommended decision on a termination of services, the POC CE 
proceeds with a recommended decision and codes ECMS pursuant to instructions in action item 24. 
If the claimant requests a recommended decision on a reduction in the level of care, the POC CE 
proceeds with a recommended decision.  The POC CE enters code D7 – Rec Deny, Medical 
Insufficient to Support Claim with a drop down code of RMB - Reduce Medical Benefits on 
Accepted Conditions.  The status effective date is the date of the recommended decision.  If the final
decision of the FAB is to reduce the medical benefits, consistent with the recommended decision, 
the hearing representative enters code  F9 – Fab Affirmed – Deny – Medical Info Insufficient to 
Support Claim with a drop down code of RMB - Reduce Medical Benefits on Accepted Conditions.  
The status effective date is the date of the final decision.

29. If, after initial approval of services, the claimant’s treating physician sends in medical 
documentation (without prior POC CE development) recommending a lower level of care, the POC 
CE authorizes the new level of care via letter to the claimant (with a copy to the provider).  Since 
the new level of care is requested by the treating physician without development by the POC CE, 
the POC CE does not need to provide the claimant with a right to a recommended decision.  The 
POC CE concurrently sends an email to the FO advising of the new level of care.  The FO sends a 
thread to ACS advising of this change.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

Attachment 1

Attachment 2

Attachment 3

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-20Attachments/EEOICPABulletin07-20Attachment3.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-20Attachments/EEOICPABulletin07-20Attachment2.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-20Attachments/EEOICPABulletin07-20Attachment1.htm
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Attachment 5

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections

07-21 NIOSH’s Program Evaluation Report for Lymphoma

EEOICPA BULLETIN NO. 07-21                      
Issue Date: June 15, 2007

___________________________________________________________

Effective Date: March 8, 2007

___________________________________________________________

Expiration Date: June 15, 2008

___________________________________________________________

Subject:  NIOSH’s Program Evaluation Report for Lymphoma. 

Background: On March 8, 2007, the National Institute for Occupational Safety and Health (NIOSH)
issued a document that changed the underlying scientific rationale for performing dose 
reconstructions for lymphoma.  NIOSH’s findings and its effect on certain cases with a dose 
reconstruction for lymphoma was documented in the release OCAS-PER-009, “Program Evaluation
Report (PER): Target Organs for Lymphoma,” issued on March 8, 2007.  It is NIOSH’s assessment 
that the following changes apply for target organ selections in lymphoma cases (OCAS-TIB-012, 
REV-01):

 For internal dose, the thoracic lymph nodes associated with the lungs will be selected 
because the dose to this tissue from exposure via inhalation of insoluble radioactive material
is always higher than the dose to other organs. 

 For external dose, the lungs will be selected for B-cell lymphomas as the target organ 
because a significant fraction of the total lymphoid organ mass occurs in the thoracic cavity. 

 For T-cell lymphomas, the thymus will be selected. 

The change in the dose reconstruction methodology impacts lymphoma cases with a dose 
reconstruction prior to February 10, 2006, that resulted in a <50% Probability of Causation.  

References: OCAS-TIB-012 Rev-01, “Selection for internal and external dosimetry target organs 
for lymphatic/hematopoietic cancers”; OCAS-PEP-009 Rev-00, “Program Evaluation Plan: 
Evaluation of the Change in Target Organs for Dose Reconstruction Involving Lymphoma,” 
approved on December 8, 2006; OCAS-PER-009 Rev-00, “Target organs for lymphoma” dated 
March 8, 2007.

Purpose: To provide procedures for processing claims affected by NIOSH’s OCAS-PER-009.

Applicability: All staff.

Actions: 

1. In OCAS-PER-009 (Attachment 1), NIOSH has made the decision that a change is required for 

http://www.cdc.gov/niosh/ocas/pdfs/pers/oc-per9-r0.pdf
http://www.cdc.gov/niosh/ocas/pdfs/pers/oc-per9-r0.pdf
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-20Attachments/EEOICPABulletin07-20Attachment5.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-20Attachments/EEOICPABulletin07-20Attachment4.htm


internal and external dosimetry target organs used for dose reconstruction for lymphoma cases that 
were performed prior to February 10, 2006, and deemed non-compensable on the basis of a <50% 
Probability of Causation (POC).  The change in methodology resulted from a detailed investigation 
by the Office of Compensation Analysis and Support of the etiology of lymphoma.  The 
investigation found that the site of radiation injury can differ from the site of origin, and that the site
listed in the diagnosis may not be the site of primary involvement.  The change in the dose 
reconstruction methodology includes selecting the organ that would have received the highest 
radiation dose when the identity of the affected organ is in question or unknown.  As a result, 
NIOSH found that the change in the organ used for dose reconstructions increases the organ dose, 
thereby resulting in a higher POC. 

All lymphoma dose reconstructions completed after February 10, 2006, use the correct target organ 
selection. The completion date of the dose reconstruction is determined by the “Calculations 
Performed by” date found on the NIOSH Report of Dose Reconstruction under the Energy 
Employees Occupational Illness Compensation Program Act.  No action is required in any case with
a final decision that was issued based on a dose reconstruction if the “Calculations Performed by” 
date is after February 10, 2006.

2. NIOSH conducted a review of all lymphoma cases with a dose reconstruction prior to February 
10, 2006, that resulted in a <50% POC and provided the Division of Energy Employees 
Occupational Illness Compensation (DEEOIC) a list of those cases via CD.  The CD contains a 
folder for each case identified by NIOSH and includes a copy of the “Claim Review in Support of 
Program Evaluation Report” specific to that case.  The report indicates whether the case is now 
compensable or that the change in method does not alter the compensability of the claim.  Of the 
528 cases listed on the CD, 152 cases have been identified as potentially compensable and need to 
be reopened for a rework of the dose reconstruction based on guidance provided in the PER.  The 
NIOSH list will be reviewed to ensure that the identified lymphoma cases are sorted by district 
office.  The list and accompanying CD’s will be provided to the appropriate district offices under 
separate cover. 

DEEOIC will also produce a list identifying all lymphoma cases that are potentially affected by 
OCAS-PER-009.  The NIOSH and DEEOIC lists will be compared by National Office to ensure 
that all potential lymphoma cases with a dose reconstruction performed prior to February 10, 2006, 
that resulted in a <50% POC, are identified.  The DEEOIC list will be provided to the appropriate 
district offices under separate cover with additional guidance. 

3. In the exercise of the Director’s discretion over the reopening process, the Director is delegating 
limited authority to the District Director to sign Director’s Orders for reopening.  This delegated 
authority is limited to reopenings for those cases that are affected by the PER established for 
lymphoma dose reconstructions.  The Director is retaining sole signature authority for all other 
types of reopenings not otherwise delegated. 

4. For all lymphoma cases identified by NIOSH as having the potential for compensability based on
the change in lymphoma dose reconstruction methodology, the responsible District Director should 
issue a Director’s Order vacating the final decision and reopening the claim.  The Director’s Order 
should state that the case is being reopened as a result of the change in scientific methodology by 
which the dose reconstruction for lymphoma is performed, and that a rework of the dose 
reconstruction is necessary based on guidance provided in OCAS-PER-009.  A sample Director’s 
Order is included as Attachment 2.  The District Director should code the case as “MN” (NO 
Initiates Review for Reopening) with a status effective date as the effective date of this bulletin.  

Upon reopening the claim, the District Director should code the case as “MD” (Claim Reopened – 
File Returned to DO) to reflect that the case has been reopened and is in the district office’s 
jurisdiction.  The status effective date of the “MD” code is the date of the Director’s Order.  

Please note that while the “MD” code is generally input by National Office staff, entry of this code 



has been delegated to the District Director, just as the authority to grant reopenings has been in this 
specific circumstance. 

5. Once the claim has been reopened, the responsible CE refers the case to NIOSH for a rework of 
the dose reconstruction.  For these cases only, a rework request to the National Office Health 
Physicist is not required.  Instead, the CE should complete an amended NIOSH Referral Summary 
Document (ANRSD) and forward the ANRSD to the Public Health Advisor (PHA) assigned to the 
district office at NIOSH.  The ANRSD should include the following statement in the “DOL 
Information” section, “Rework request due to OCAS-PER-009 and any other applicable 
modifications.”  The CE should also:

a.  Send a letter to the claimant explaining that the case has been returned to NIOSH for a rework of
the dose reconstruction as a result of a change in the dose reconstruction methodology as outlined in
OCAS-PER-009.  A sample letter to the claimant is included as Attachment 3.

b.  Send a copy of this letter to the PHA at NIOSH assigned to the DO along with the weekly DO 
submissions to NIOSH.  The dates on the ANRSD and the letter to the claimant must both be the 
same, since this will be the date used for the status code entry into ECMS.  The CE should code the 
case as “NI” (Sent to NIOSH) and select the “PEP” (Rework based on Program Evaluation Plan) 
reason code. (Since this is considered a new dose reconstruction, the CE should not change the 
existing NR/DR status code to NR/RW as typically done for rework cases.) 

6. Upon receipt of the new dose reconstruction report that incorporates NIOSH’s findings from 
OCAS-PER-009, the CE proceeds in the usual manner and prepares a recommended decision.  The 
CE should code the case as “NR” (Received from NIOSH) and select the “DR” (Dose 
Reconstruction Received-POC) reason code.  The status effective date will be the date the dose 
reconstruction is date-stamped into the District Office. 

7. For those cases NIOSH determined there is no change in the compensability of the claim, the CE 
is to: print a copy of the “Claim Review in Support of Program Evaluation Report” from the 
NIOSH CD for inclusion in the case file and send a copy along with a letter to the claimant(s) 
advising them of the change in the dose reconstruction model.  The letter states that while a change 
has occurred in the target organ used to conduct the dose reconstruction in the claim, NIOSH has 
determined it does not change the outcome of the case.  However, the claimant may still request a 
reopening of the claim for a rework of the radiation dose reconstruction.  A sample letter to the 
claimant(s) is included as Attachment 4.

8. If a claimant requests a reopening of his/her claim as a result of the PER regardless of whether 
the case is identified in the CD from NIOSH, the District Director should issue a Director’s Order 
reopening the claim following the procedures as outlined in this Bulletin. 

Upon receipt of the claimant’s requests for reopening, the District Director should code the case as 
“MC” (Claimant Requests Reopening). The status effective date is the postmark date, if available, 
or the date the request is received in the DO or FAB, whichever is earlier. 

Upon reopening the claim, the District Director should code the case as “MD” (Claim Reopened – 
File Returned to DO) to reflect that the case has been reopened and is in the district office’s 
jurisdiction.  The status effective date of the “MD” code is the date of the Director’s Order.  

9. FAB personnel must be vigilant for any lymphoma cases with a recommended decision to deny.
 If lymphoma is claimed and the dose reconstruction was conducted prior to February 10, 2006, the 
recommended decision should be remanded to the district office in the usual manner.  The remand 
should direct the district office to refer the case back to NIOSH for a rework as a result of the PER 
for lymphoma cases.  The CE should code the case as “F7” (FAB Remand) with a “F7J” (Dose 
Reconstruction needs to be Reworked) reason code.  The status effective date will be the date of the
FAB remand. 

10. A period of 90 calendar days, effective with receipt of the cases listing, is granted for case files 



affected by this PER for the district office to either refer the case to NIOSH for a rework of the dose
reconstruction or to send a letter to the claimant(s) advising them of NIOSH’s change in the dose 
reconstruction methodology.  

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Attachment 4

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections

07-22 Update to Bulletin No.07-20 Authorizing In-Home Health Care - Replaced by EEOICPA 
Bulletin 08-09

EEOICPA BULLETIN NO.07-22         

Issue Date:  July 16, 2007

___________________________________________________________

Effective Date:  July 16, 2007

___________________________________________________________

Expiration Date:  July 16, 2008

___________________________________________________________

Note: This bulletin updates Bulletin No.07-20, with a revised Attachment 4 that corrects a per 
diem billing code for Home Health Aides (HHAs) and Certified Nurse Assistants (CNAs), and 
provides an explanation of code usage.

Subject:  Authorizing In-Home Health Care, specifically billing codes and usage of the billing codes
for Home Health Aides (HHAs) and Certified Nurse Assistants (CNAs).

Background: Bulletin 07-20 outlines the process of authorizing in-home health care.  After the 
issuance of Bulletin 07-20, errors were detected in Attachment 4 of that bulletin.  This bulletin 
provides a corrected version of Attachment 4.  

References: 42 U.S.C. §7384s, §7384t, §7385S-8, EEOICPA Bulletin No. 07-20

Purpose:  To provide a revised attachment for guidance on authorizing home health care. 

Applicability:  All staff. 

Actions: 

1.   Recipients of this bulletin are to replace Attachment 4, in Bulletin 07-20, with the attachment to 
this bulletin. 

Disposition:  Retain until superseded or incorporated into the Federal (EEOICPA) Procedure 
Manual

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-21Attachments/EEOICPABulletin07-21Attachment4.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-21Attachments/EEOICPABulletin07-21Attachment3.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-21Attachments/EEOICPABulletin07-21Attachment2.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-21Attachments/EEOICPABulletin07-21Attachment1.htm


PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation 

Attachment 1

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections

07-23 Processing Claims for a new Special Exposure Cohort (SEC) Class for covered 
employees of the Los Alamos National Laboratory (LANL), March 15, 1943 through 
December 31, 1975
Updated by bulletin 08-08

EEOICPA BULLETIN NO.07-23                      

Issue Date: August 3, 2007

___________________________________________________________

Effective Date: July 22, 2007 

___________________________________________________________

Expiration Date: August 3, 2008

___________________________________________________________

Subject:  Processing Claims for a new Special Exposure Cohort (SEC) Class for covered employees
of the Los Alamos National Laboratory (LANL), March 15, 1943 through December 31, 1975.  

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of a class of employees 
from the Los Alamos National Laboratory in Los Alamos, New Mexico to have a class added to the 
Special Exposure Cohort (SEC).

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
decided it qualified for evaluation under 42 C.F.R. § 83.13.  NIOSH submitted its findings to the 
petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On May 23, 
2007, the Board submitted recommendations to the Secretary of Health and Human Services 
(HHS). 

Based on the Board’s recommendation, the Secretary of HHS designated the following class for 
addition to the SEC in a report to Congress on June 22, 2007:

Employees of the Department of Energy (DOE), its predecessor agencies, or DOE contractors or 
subcontractors who were monitored or should have been monitored for radiological exposures 
while working in operational Technical Areas with a history of radioactive material use at the Los 
Alamos National Laboratory (LANL) for a number of work days aggregating at least 250 work days
from March 15, 1943 through December 31, 1975, or in combination with work days within the 
parameters established for one or more other classes of employees in the Special Exposure Cohort. 

A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  The SEC designation for this class became effective as of July 22, 2007, which was 
30 days after the Secretary of HHS designated the class for addition to the SEC in the report to 
Congress.  While Congress has the authority to reject the recommendation within the 30-day time 
frame, no action was taken to contradict the addition of this new SEC class.   

NIOSH has determined it is possible to reconstruct components of the internal dose including 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-22Attachments/EEOICPABulletin07-22Attachment1.htm


tritium, polonium, plutonium, and uranium, and of the external dose including gamma, beta, 
neutron and occupational medical X-ray.  As such, cases with a non-specified cancer, and/or do not 
meet the employment criteria of the SEC class, may be considered for partial dose reconstructions. 

This is the second SEC class designation for LANL. A previous SEC class for LANL based on 
exposure to radioactive lanthanum (RaLa) was approved on December 9, 2006 and was the subject 
of Bulletin No. 07-11.   

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the June 22, 2007 letter to Congress from the 
Secretary of HHS in which Secretary Leavitt makes the designation.

Purpose: To provide procedures for processing claims for this second LANL SEC class. 

Applicability: All staff.

Actions:

1. This new addition to the SEC affects employees of the Department of Energy (DOE), its 
predecessor agencies, or DOE contractors or subcontractors in certain locations at the LANL from 
March 15, 1943 through December 31, 1975 for a number of work days aggregating at least 250 
work days, either solely under this employment or in combination with work days established for 
other classes of employees included in the SEC.  This new SEC designation is established for 
employees who were “monitored or should have been monitored” for exposure to radiological 
exposures while working in operational Technical Areas (TAs) with a history of radioactive material
use. This additional class encompasses claims already denied, claims at NIOSH for dose 
reconstruction, and future claims yet to be submitted. 

2. NIOSH has provided two lists of employees who claimed employment at the LANL during its 
SEC class period.  One list covers employees with specified cancers and the other list addresses 
employees with non-specified cancers.  NIOSH will return dose reconstruction analysis records for 
cases with specified cancers to the appropriate district office along with a CD for each case.  The 
CD contains all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also, included on the CD in the Correspondence Folder should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class and that his or her 
case is being returned to DOL for adjudication.  A copy of the NIOSH letter to affected LANL 
claimants is included as Attachment 2.  The claims examiner (CE) must print out a hard copy of the 
NIOSH letter for inclusion in the case file.  Case files returned from NIOSH to the district office for
potential inclusion in the SEC class must be coded as “NW” (NIOSH, Returned without a Dose 
Reconstruction) in ECMS.  The effective date for the code entry is July 22, 2007.

Since the NIOSH lists contain only cases that were with NIOSH for dose reconstruction at the time 
this SEC designation became effective, the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) has also produced a list identifying all LANL cases that may potentially 
be included in the SEC class including cases that were previously denied.  The list identifies those 
cases that must be reviewed by the district office(s) to determine whether SEC class criteria are 
satisfied including pending cases with employment during the SEC period with either a specified, 
non-specified cancer, or previous denial for POC less than 50%.  The DEEOIC will compare the 
NIOSH and DEEOIC lists to ensure all potential SEC cases are identified by the district offices.
 The lists will be provided to the appropriate district offices under separate cover by the Policies, 
Regulations and Procedures Unit of the Branch of Policy. 

3. For any cases identified (either by NIOSH or DEEOIC) as having a potential for compensability 
based on the new SEC class, the responsible CE is to review all relevant documentation contained 
in the case file, including any documentation that NIOSH may have acquired or generated during 
the dose reconstruction process.  Action #5 provides additional guidance on making the 



determination of whether the employee worked in one of the TAs with a history of radioactive 
material use.  

4. Based on this review, the CE then determines whether the claimant has a specified cancer, as 
listed in the Federal (EEOICPA) Procedure Manual, Chapter 2-600.5.  If the employee has a 
specified cancer, proceed to Action #5.  If the employee does not have a specified cancer, proceed to
Action #7.  

5. If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 work days at a location delineated in the SEC class designation.  In determining whether 
the employment history meets the 250 work day requirement, the CE must consider employment 
either solely at LANL or in combination with work days for other SEC classes. There are essentially
three evidentiary categories for CE to consider when making a judgment of SEC membership in the
new class:

·        Employment at a Technical Area specifically identified as a location where 
radioactive material was present

·        Personal dosimetry

·        Occupation or job category that likely involved employment duties at a 
location or multiple locations where radioactive material was present

LANL is organized into land divisions called Technical Areas (TAs).  The current convention for 
describing locations at LANL is TA-10-1, where 10 is the Technical Area and 1 is the building 
number.  In total, there have been no less than 75 TAs in the LANL with several TAs currently no 
longer active, including TA-1 and TA-10. 

NIOSH has provided a list that identifies TAs with a history of radioactive material use.  All TAs 
found on this list are covered for purposes of assessing employment at a location that is part of the 
SEC class.  This list is provided as Attachment 3 to this directive and is an addendum to the SEC 
Petition Evaluation Report (Table Addendum-2: List of TAs NIOSH has Concluded Used 
Radioactive Material During the Covered Period).  Evidence showing employment within the 
perimeter of any of these TAs, including work at a building or other geographic designation within 
the boundary of the TA, is considered covered for purposes of the LANL SEC class.

Employees who worked exclusively at TAs 17, 28, 34, 38, 57, 64, 65, 69, 70, and 74 are specifically
excluded from coverage under the SEC provision.  These TAs have no known history of radioactive
material use or were not operational during the evaluation period.  However, the evidence of record 
would need to demonstrate conclusively that the employee was employed solely at one of these 
specific locations, did not perform job functions at other potentially covered TAs, and did not have 
any personalized dosimetry data.

In addition, the NIOSH website (http://www.cdc.gov/niosh/ocas/lanl.html) contains a more detailed 
summary of all key LANL facilities (including TAs found not to have radioactive material use and 
not subject to this SEC class), the type of activities that were conducted at the TAs, its operational 
dates and type of radioactive material use (if any).

The CE must be aware that a TA may encompass more than one building or other designated areas 
(such as waste storage yards or testing areas).  It is also important to note that TA designations 
changed over time and the current list of TAs with confirmed radioactive material use is based on 
information available at this time.  NIOSH may update its list of locations where radioactive 
material was present and notify DOL of any additions to the list as information becomes available. 

Upon receipt of any evidence to show that the employee was monitored for radiation exposure and 
was employed at LANL during the SEC designated period, the CE may accept the period of 
monitored dose as evidence of employment at a covered TA and as qualifying for the SEC class. 
Since requirement standards for radiological monitoring have changed and early monitoring at 
LANL was limited to employees thought to have the highest potential for receiving radiation, the 

http://www.cdc.gov/niosh/ocas/lanl.html


adjudicator cannot assume that an employee without a dosimeter badge or dosimeter record did not 
work at a TA with radioactive material use.

In addition to evidence placing an employee at a specific location where radioactive material was 
known to be present or evidence of personal dosimetry, it may be necessary for the CE to consider 
the occupation or job category of the employee.  This is necessary as it has been confirmed that 
maintenance workers at LANL (predominately Zia Company contractor employees) were assigned 
to different TAs as needed.  Absent evidence to the contrary (for instance evidence clearly 
indicating a maintenance worker solely assigned to TA not known to have radioactive material use),
maintenance workers at LANL are considered part of this SEC class.  This is true even if evidence 
is not present to demonstrate the specific TAs where duties occurred or evidence of personal 
dosimetry.  The following are considered maintenance workers:

          Electricians

          Rad Technicians

          Pipefitters

          Carpenters

          Custodians

          Laborers

          Security

          Truck Drivers

          Plumbers

          Painters

It is not necessary for the CE to ensure that the employee’s position directly matches that of one of 
the titles listed above, merely that the description of the employees’ position is one that can 
reasonably be considered “maintenance.”  

For qualifying SEC class employment, it is essential that the claims examiner review the case file in
its entirety, including information obtained from NIOSH during the dose reconstruction process, 
dosimetry records and contemporaneous medical records to determine if evidence indicates the 
employee worked at one of the locations involved with radioactive material use during the period 
from March 15, 1943 through December 31, 1975.  The evidence merely needs to be of sufficient 
probative value to convince the adjudicator of the accuracy of the claim that the employee worked 
in one of the TAs with radioactive material use. The evidence does not need to rise to the level of 
beyond all reasonable doubt to qualify for consideration.  

For example, a claim is submitted based on a deceased employee who worked as a lab technician at 
the LANL from August 1948 to 1952.  The Department of Energy confirmed employment at the 
LANL for 1949 to 1951, but no evidence was found to indicate the TA(s) where the employee 
worked. However, employment records show the employee was issued an AEC dosimeter badge in 
May 1950 with an expiration date of June 1951.  As such, it is reasonable to conclude that the 
employee worked at a TA with radioactive material given the job title (lab technician) and the 
existence of a dosimeter badge.  Since there is no evidence to the contrary, the confirmed 
employment dates of 1949 to 1951 at LANL coupled with the existence of the dosimeter badge is 
probative evidence of 250 work days at a covered TA. 

For those cases in which the adjudicator cannot determine whether the employee worked at a TA 
with history of radioactive material use, had no personal dosimetry, and can not be shown to be a 
qualifying maintenance worker, further development must occur.  In terms of suggesting to 
claimants what type of additional evidence could be persuasive, claimants can be encouraged to 
submit affidavits from co-workers regarding work location and type of work performed at LANL.



LANL was also subject of a previous SEC designation for covered employees with exposure to 
radioactive lanthanum (RaLa) from September 1, 1944 through July 18, 1963 under Bulletin No. 
07-11.  As instructed in that Bulletin, those cases that were pended because the CE was unable to 
make an affirmative determination of RaLa exposure must now be developed for coverage under 
this new SEC class. 

6. Once the CE has determined that the person named in the claim has a diagnosed specified cancer 
and meets the employment criteria of the SEC class, the CE should proceed in the usual manner for 
a compensable SEC claim and prepare a recommended decision.  

7. As discussed earlier, the Secretary of Health and Human Services determined that it is not 
feasible for NIOSH to perform complete dose reconstructions for the class of employees who 
worked in certain areas at LANL from March 15, 1943 through December 31, 1975.  However, 
NIOSH has indicated that partial dose reconstructions may be possible based on components of the 
internal doses, external doses and occupational medical doses.  Accordingly, for a case with a 
non-specified cancer and/or that do not meet the employment criteria of the SEC class, the CE must
refer the case back to NIOSH with a new NIOSH Referral Summary Document (NRSD) to perform
radiation dose reconstruction.  The CE should code the case as “NI” (Sent to NIOSH for Dose 
Reconstruction). The status effective date is the date the Senior or Supervisory CE signature 

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE should code the case as “NR” (NIOSH Dose Reconstruction 
Received) and select the appropriate reason code.  In this case, the “PD” (Partial Dose Construction,
SEC) reason code would apply.  The CE should not delete the “NW” (NIOSH, Returned Without a 
Dose Reconstruction)or “NI” (Sent to NIOSH for Dose Reconstruction) code already present in 
ECMS.  

8. For those cases that were identified by NIOSH as having a specified cancer and therefore 
returned to the district office, if it is determined that the case does not qualify for the SEC class, the 
CE, through the Senior CE (SrCe), notifies the appropriate point of contact at NIOSH via E-mail to 
proceed with the dose reconstruction.  The SrCE then prints a copy of the “sent” e-mail (making 
sure the printed copy documents the date it was sent) and inputs the “NI” (Sent to NIOSH for Dose 
Reconstruction)code to ECMS, effective the date of the E-mail requesting NIOSH to proceed with 
dose reconstruction.  The E-mail should include a brief statement of why the case should proceed 
with dose reconstruction, e.g., non-qualifying employment at the LANL, insufficient latency period,
does not meet the 250 work day requirement, or not a specified cancer.  A hard copy printout of the 
E-mail is to be inserted in the case file.

9. For any claim that was not already at NIOSH on July 22, 2007 and for which the CE determines 
a dose reconstruction is appropriate, the normal NIOSH referral process will apply.

10. If the claim includes both a specified cancer and a non-specified cancer, medical benefits are 
only paid for the specified cancer(s), any secondary cancers that are metastases of the specified 
cancer(s), and any non-specified cancers that have a dose reconstruction that resulted in a 
probability of causation of 50 percent or greater.  

11. If a case with a denied final decision now meets the SEC class criteria and the employee has/had
a specified cancer, the CE must submit the case for reopening through the appropriate process in the
district office.  The case must be forwarded to the DEEOIC Director to reopen the claim per 20 
C.F.R. § 30.320(a).

12. FAB personnel must be vigilant for any LANL cases that have a recommended decision to 
deny.  If the employee worked in one of the specified areas during the time specified, has a 
specified cancer, and meets the 250 work day requirement, the recommended decision must be 
remanded to the district office in the usual manner. 

13. On all accepted SEC claims, the CE must enter the “SE” (Confirmed as SEC Claim) status code



in ECMS. The status effective date is the date both employment and medical criteria is met. 

14. The district office operational plan goal for the specified cancer cases on the NIOSH list is to 
complete recommended decisions or refer the cases back to NIOSH within 60 days of the date of 
this Bulletin for at least 75% of the cases.  All cases requiring action due to this Bulletin should be 
completed within 90 days. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections 

07-24 Processing claims for a new Special Exposure Cohort (SEC) class for the W.R. Grace 
facility in Erwin, TN, from January 1, 1958 through December 31, 1970.

EEOICPA BULLETIN NO.07-24                       
Issue Date: August 3, 2007

___________________________________________________________

Effective Date: July 22, 2007 

___________________________________________________________

Expiration Date: August 3, 2008

___________________________________________________________

Subject:  Processing claims for a new Special Exposure Cohort (SEC) class for the W.R. Grace 
facility in Erwin, TN, from January 1, 1958 through December 31, 1970.

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of a class of employees at 
the W.R. Grace facility in Erwin, TN to add the class to the SEC.

The decision to initiate this petition occurred after the National Institute for Occupational Safety 
and Health (NIOSH) determined that it could not reconstruct a dose  under 42 C.F.R. § 83.14.  
NIOSH submitted its findings to the petitioner and the Advisory Board on Radiation and Worker 
Health (“the Board”).  On May 23, 2007, the Board submitted recommendations to the Secretary of 
Health and Human Services (HHS) to add to the SEC employees who worked in the W.R. Grace 
facility in Erwin, TN from January 1, 1958 through December 31, 1970.  

On June 22, 2007, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress.

Atomic Weapons Employer (AWE) employees who were monitored or should have been monitored 
for potential exposure to thorium while working in any of the 100 series buildings or Buildings 220,
230, 233, 234, 301 or 310 at the W.R. Grace site at Erwin, Tennessee for a number of work days 
aggregating at least 250 work days from January 1, 1958 through December 31, 1970, or in 
combination with work days within the parameters established for one or more other classes of 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-23Attachments/EEOICPABulletin07-23Attachment3.htm
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employees in the Special Exposure Cohort.  

A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  The SEC designation for this class became effective as of July 22, 2007, which was 
30 days after the Secretary of HHS designated the class for addition to the SEC in a report to 
Congress.  While Congress had the authority to reject the recommendation within the 30-day time 
frame, no action was taken to contradict the addition of this new SEC class.   

While a new SEC class has been added for employees at the W.R. Grace site, NIOSH has 
determined that it is possible to estimate internal exposures and external exposures from other 
radio-nuclides and to estimate medical dose of employees at the W.R. Grace site. This means that 
for claims that do not satisfy the SEC membership criteria, a partial dose reconstruction is to be 
performed by NIOSH. 

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the June 22, 2007 letter to Congress from the 
Secretary of HHS in which Secretary Leavitt makes the designation.

Purpose: To provide procedures for processing SEC claims for those employed at the W.R. Grace 
site in Erwin, TN. 

Applicability: All staff.

Actions

1.  This new addition to the SEC affects employees of the W.R. Grace site in Erwin, TN who were 
“monitored or should have been monitored” for thorium exposures between January 1, 1958 
through December 31, 1970 for a number of work days aggregating at least 250 work days, either 
solely under this employment or in combination with work days established for other classes of 
employees included in the SEC.  This additional class encompasses claims already denied, claims at
NIOSH for dose reconstruction, and future claims yet to be submitted.

2. NIOSH has provided two lists of employees who claimed employment at the W.R. Grace location
during its SEC class period.  One list covers employees with specified cancers and the other list 
addresses employees with non-specified cancers.  NIOSH will return dose reconstruction analysis 
records for cases with specified cancers to the appropriate district office along with a CD for each 
case.  The CD contains all of the information generated to date, e.g., CATI report, correspondence, 
and dose information.  Also included on the CD, in the Correspondence Folder, should be a copy of 
the NIOSH letter sent to each claimant informing the claimant of the new SEC class and that his or 
her case is being returned to DOL for adjudication.  A copy of the NIOSH letter to affected W.R. 
Grace claimants is included as Attachment 2.  The claims examiner (CE) must print out a hard copy 
of the NIOSH letter for inclusion in the case file. Case files returned from NIOSH to the district 
office for potential inclusion in the SEC class must be coded as “NW” (NIOSH, returned without a 
dose reconstruction) in ECMS.  The effective date for the code entry is July 22, 2007.

Since the NIOSH lists contain only cases that were with NIOSH for dose reconstruction at the time 
this SEC designation became effective, the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) has also produced a list identifying W.R. Grace cases that are potentially 
included in the SEC class including cases that were previously denied.  The list identifies those 
cases that must be reviewed by the district office(s) to determine whether SEC class criteria are 
satisfied including pending cases with employment during the SEC period with either a specified, 
non-specified cancer, or previous denial for POC less than 50%.  The NIOSH and DEEOIC lists 
will be compared to ensure all potential SEC cases are identified by the district offices. The lists 
will be provided to the appropriate district offices under separate cover. 

3.  For any cases identified (either by NIOSH or DEEOIC) as having a potential for compensability 
based on the new SEC class, the responsible CE is to: review all relevant documentation contained 



in the case file, including any documentation that NIOSH may have acquired or generated during 
the dose reconstruction process.  

4. Based on this review, the CE determines whether the claimant has a specified cancer, as listed in 
the Federal (EEOICPA) Procedure Manual Chapter 2-600.5.  If the employee has a specified cancer,
proceed to the Action #5.  If the employee does not have a specified cancer, proceed to Action #7.

5. If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 work days at the W.R. Grace site in Erwin, TN between January 1, 1958 through 
December 31, 1970. 

As part of the SEC membership designation, working in any of the 100 series buildings or 
Buildings 220, 230, 233, 234, 301 or 310 is necessary for establishing consideration for the SEC 
class.  However, NIOSH in its SEC Petition Evaluation report also states:

No documentation is currently available that associates job titles and/or job assignments with 
specific radiological operations.  Without information that associates work locations with worker 
job descriptions, it is impractical to narrow down the job descriptions for those who may have been 
potentially exposed to radioactive materials.  Therefore, it is not possible to determine that any 
specific work group was not potentially exposed to radioactive materials or possible subsequent 
contamination.  

Given the information presently available on the employment activities conducted at the site and the
limited information available on the specific employees who would have had reason to be in the 
demarcated locations included in the SEC designation, it is not feasible to differentiate between 
workers employed at the 100 series buildings or Buildings 220, 230, 233, 234, 301 or 310 and other
locations of the facility that are not part of the SEC designation. Accordingly, for consideration of 
SEC membership under this designation, it is merely necessary to establish that the employee 
worked for W.R. Grace (was an AWE employee) at its Erwin, TN facility.  The CE is to assume that 
all employees of the plant would have had reason to enter the numbered buildings identified as part 
of the SEC and that all employees of the plant “were monitored or should have been monitored for 
potential exposure to thorium.”  It is not necessary for the CE to determine the exact locations 
within the plant where employment activities occurred, just that the employee worked for the 
company at its Erin location during the SEC time frame.  The aggregate period of this employment 
then counts towards the necessary 250 work day requirement of the SEC class.

For this determination, the CE must evaluate the totality of all information contained in the case to 
establish the necessary criteria of the SEC class including documentation submitted by a corporate 
verifier, SSA administration, affidavits, and other employment verification records.

6.  Once the CE has determined the person named in the claim has a diagnosed specified cancer and
meets the employment criteria of the SEC classes, the CE should proceed in the usual manner for a 
compensable SEC claim and prepare a recommended decision.  

7. As discussed earlier, the Secretary of Health and Human Services determined that it is not 
feasible for NIOSH to perform complete dose reconstructions for the class of employees who 
worked at the W.R. Grace site in Erwin, TN between January 1, 1958 through December 31, 1970.

However, NIOSH has indicated that partial dose reconstructions may be possible for internal and 
external dosimetry for radio-nuclides other than thorium and that medical dose can also be 
calculated. Accordingly, for cases with a non-specified cancer and/or that do not meet the 
employment criteria of the SEC class, the CE must refer these cases back to NIOSH with a new 
NIOSH Referral Summary Document (NRSD) to perform dose reconstructions.  The CE should 
code these cases as “NI” (Send to NIOSH). The status effective date is the date of the Senior or 
Supervisory CE signature on the NRSD. 

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE should code the case as “NR” (NIOSH Dose Reconstruction 



Received) and select the “PD” (Partial Dose Reconstruction) reason code. The status effective date 
is the date the dose reconstruction is date-stamped into the District Office. The CE should not delete
the “NW” (NIOSH, returned without a dose reconstruction) or “NI” (Sent to NIOSH) code already 
present in ECMS.  

8. For those cases that were identified by NIOSH as having a “specified cancer” and therefore 
returned to the district office, if it is determined that the case does not qualify for the SEC class, the 
CE, through the Senior CE (SrCe), notifies the appropriate point of contact at NIOSH via E-mail to 
proceed with the dose reconstruction. The SrCE then prints a copy of the “sent” e-mail (making 
sure the printed copy documents the date it was sent) and inputs the NI (Sent to NIOSH)code to 
ECMS, effective the date of the E-mail requesting NIOSH to proceed with dose reconstruction. The
E-mail should include a brief statement of why the case should proceed with dose reconstruction, 
e.g., non-specified cancer, insufficient latency period or does not meet the 250 work day 
requirement.  A hard copy printout of the E-mail is to be inserted in the case file.

9. For any claim that is not already at NIOSH effective July 22, 2007 and for which the CE 
determines a dose reconstruction is appropriate, the normal NIOSH referral process will apply.

10. If the claim includes both a specified cancer and a non-specified cancer, medical benefits are 
only paid for the specified cancer(s), any secondary cancers that are metastases of the specified 
cancer(s), and any non-specified cancers that have a dose reconstruction that resulted in a 
probability of causation of 50 percent or greater.  

11. If a case with a denied final decision now meets the SEC class criteria, the CE must submit the 
case for reopening through the appropriate process in the district office.  The case must be 
forwarded to the DEEOIC Director to reopen the claim per 20 C.F.R. § 30.320(a).

12.  FAB personnel must be vigilant for any W.R. Grace cases for the Erwin, TN location that have 
a recommended decision to deny.  If the employee worked at this AWE during the time specified, 
has a specified cancer, and meets the 250 work day requirement, the recommended decision must be
remanded to the district office in the usual manner. 

13.   The district office operational plan goal for the specified cancer cases on the NIOSH list is to 
complete recommended decisions or refer the cases back to NIOSH within 60 days of the date of 
this Bulletin for at least 75% of the cases.  All cases requiring action due to this Bulletin should be 
completed within 90 days. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections

07-25 Processing claims for a new Special Exposure Cohort (SEC) class for the Dow Chemical
Company (Madison Site) in Madison IL, from January 1, 1957 through December 31, 1960

EEOICPA BULLETIN NO.07-25                       
Issue Date: August 3, 2007

___________________________________________________________
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Effective Date: July 22, 2007

___________________________________________________________

Expiration Date: August 3, 2008

___________________________________________________________

Subject:  Processing claims for a new Special Exposure Cohort (SEC) class for the Dow Chemical 
Company (Madison Site) in Madison, IL, from January 1, 1957 through December 31, 1960.

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of a class of employees 
from the Dow Chemical Company in Madison, Illinois to have a class added to the SEC.

The decision to initiate this petition occurred after the National Institute for Occupational Safety 
and Health (NIOSH) determined that it could not reconstruct a dose  under 42 C.F.R. § 83.14.  
NIOSH submitted its findings to the petitioner and the Advisory Board on Radiation and Worker 
Health (“the Board”).  On May 23, 2007, the Board submitted recommendations to the Secretary of 
Health and Human Services (HHS) to add to the SEC employees who worked at the Dow Chemical 
Company Plant from January 1, 1957 through December 31, 1960.  

On June 22, 2007, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress.

Atomic Weapons Employer (AWE) employees who were monitored or should have been monitored 
for exposure to thorium radionuclides while working at the Dow Chemical Company in Madison, 
Illinois for a number of work days aggregating at least 250 work days from January 1, 1957 through
December 31, 1960, or in combination with work days within the parameters established for one or 
more other classes of employees in the Special Exposure Cohort.  

A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  The SEC designation for this class became effective as of July 22, 2007, which was 
30 days after the Secretary of HHS designated the class for addition to the SEC in the report to 
Congress.  While Congress had the authority to reject the recommendation within the 30-day time 
frame, no action was taken to contradict the addition of this new SEC class.   

While a new SEC class has been added for employees at DOW Chemical Company, NIOSH has 
determined that it is possible to estimate internal and external exposures from uranium and to 
estimate dose from occupational medical x-rays at Dow in Madison, IL.  As such, for claims that do
not satisfy the criteria for SEC membership, a partial dose reconstruction is to be performed by 
NIOSH. 

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of 
the Special Exposure Cohort Under EEOICPA; the June 22, 2007 letter to Congress from the 
Secretary of HHS in which Secretary Leavitt makes the designation.

Purpose: To provide procedures for processing SEC claims based upon employment at the Dow 
Chemical Company in Madison, IL. 

Applicability: All staff.

Actions:

1.  This new addition to the SEC affects employees of the Dow Chemical Company who worked at 
the Madison, Illinois location and were “monitored or should have been monitored” for thorium 
exposures between January 1, 1957 through December 31, 1960 for a number of work days 
aggregating at least 250 work days, either solely under this employment or in combination with 
work days established for other classes of employees included in the SEC.  This additional class 
encompasses claims already denied, claims at NIOSH for dose reconstruction, and future claims yet



to be submitted.

2. NIOSH has provided two lists of employees who claimed employment at Dow in Madison, IL 
during its SEC class period.  One list covers employees with specified cancers and the other list 
addresses employees with non-specified cancers.  NIOSH will return dose reconstruction analysis 
records for cases with specified cancers to the appropriate district office along with a CD for each 
case.  The CD contains all of the information generated to date, e.g., CATI report, correspondence, 
and dose information.  Also included on the CD, in the Correspondence Folder, should be a copy of 
the NIOSH letter sent to each claimant informing the claimant of the new SEC class and that his or 
her case is being returned to DOL for adjudication.  A copy of the NIOSH letter to affected Dow 
claimants is included as Attachment 2.  The claims examiner (CE) must print out a hard copy of the 
NIOSH letter for inclusion in the case file. Case files returned from NIOSH to the district office for 
potential inclusion in the SEC class must be coded as “NW” (NIOSH, returned without a dose 
reconstruction) in ECMS.  The effective date for the code entry is July 22, 2007.

Since the NIOSH lists contain only cases that were with NIOSH for dose reconstruction at the time 
this SEC designation became effective, the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) has also produced a list identifying Dow cases that are potentially 
included in the SEC class including cases that were previously denied.  The list identifies those 
cases that must be reviewed by the district office(s) to determine whether SEC class criteria are 
satisfied including pending cases with employment during the SEC period with either a specified, 
non-specified cancer, or previous denial for POC less than 50%.  The NIOSH and DEEOIC lists 
will be compared to ensure all potential SEC cases are identified by the district offices. The lists 
will be provided to the appropriate district offices under separate cover. 

3.  For any cases identified (either by NIOSH or DEEOIC) as having a potential for compensability 
based on the new SEC class, the responsible CE is to: review all relevant documentation contained 
in the case file, including any documentation that NIOSH may have acquired or generated during 
the dose reconstruction process.  

4. Based on this review, the CE then determines whether the claimant has a specified cancer, as 
listed in the Federal (EEOICPA) Procedure Manual Chapter 2-600.5.  If the employee has a 
specified cancer, proceed to Action #5.  If the employee does not have a specified cancer, proceed to
Action #7.

5. If the employee has a specified cancer, the CE must then determine if the worker was employed 
at least 250 work days at Dow Chemical Company (Madison Site) in Madison, IL, from January 1, 
1957 through December 31, 1960.  

As part of its SEC Petition Evaluation Report (Petition SEC-00079), NIOSH states, “Because it is 
not possible to determine if employees working in specific locations were not potentially exposed to
thorium, all areas of the Dow Madison site are included in the proposed SEC class definition.”  
Based on this assessment, the DEEOIC has determined that employment at any property, area, 
building, or other location that comprises the Dow Madison Site permits consideration for SEC 
class inclusion. Moreover, the DEEOIC is interpreting “monitored or should have been monitored” 
as applicable to all employees who worked at Dow Chemical in Madison, IL during the period 
January 1, 1957 through December 31, 1960.  

To establish a membership in the SEC class under this designation, the evidence of record must 
establish that the employee worked for DOW Chemical Company (AWE employer) and worked at 
the Madison Site in IL.  The CE does not need to determine the exact locations within site where the
employee performed his or her duties.  It is also not necessary for a claimant to show that the 
employee was monitored for radiation dose. The evidence needs to be of sufficient convincing 
quality to reasonably demonstrate that a DOW employee performed employment duties at the 
Madison Site during the SEC specified time frame.  This can be accomplished by reviewing the 
totality of all the employment records presented including any records from the corporate verifier, 



Social Security Administration, affidavits, or other employment verification records. 

6.  Once the CE has determined the person named in the claim has a diagnosed specified cancer and
meets the employment criteria of the SEC classes, the CE should proceed in the usual manner for a 
compensable SEC claim and prepare a recommended decision.  

7. As discussed earlier, the Secretary of Health and Human Services determined that it is not 
feasible for NIOSH to perform complete dose reconstructions for the class of employees who 
worked for Dow Chemical Company (Madison Site) in Madison, IL, from January 1, 1957 through 
December 31, 1960.

However, NIOSH has indicated that partial dose reconstructions to estimate internal and external 
exposures from uranium and to estimate dose from occupational medical x-rays are possible. 
Accordingly, for cases with a non-specified cancer and/or that do not meet the employment criteria 
of the SEC class, the CE must refer these cases back to NIOSH with a new NIOSH Referral 
Summary Document (NRSD) to perform a dose reconstruction.  The CE should code these cases as 
“NI” (Sent to NIOSH). The status effective date is the date of the Senior or Supervisory CE 
signature on the NRSD. 

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE should code the case as “NR” (NIOSH Dose Reconstruction 
Received) and select the “PD” (Partial Dose Reconstruction, SEC) reason code. The status effective
date is the date the dose reconstruction is date-stamped into the District Office. The CE should not 
delete the “NW” (NIOSH, returned without a dose reconstruction) or “NI” (Sent to NIOSH) code 
already present in ECMS.  

8. For those cases that were identified by NIOSH as having a “specified cancer” and therefore 
returned to the district office, if it is determined that the case does not qualify for the SEC class, the 
CE, through the Senior CE (SrCe), notifies the appropriate point of contact at NIOSH via E-mail to 
proceed with the dose reconstruction. The SrCE then prints a copy of the “sent” e-mail (making 
sure the printed copy documents the date it was sent) and inputs the NI (Sent to NIOSH) code to 
ECMS, effective the date of the E-mail requesting NIOSH to proceed with dose reconstruction. The
E-mail should include a brief statement of why the case should proceed with dose reconstruction, 
e.g., non-specified cancer, insufficient latency period or does not meet the 250 work day 
requirement.  A hard copy printout of the E-mail is to be inserted in the case file.

9. For any claim that is not already at NIOSH effective July 22, 2007 and for which the CE 
determines a dose reconstruction is appropriate, the normal NIOSH referral process will apply.

10. If the claim includes both a specified cancer and a non-specified cancer, medical benefits are 
only paid for the specified cancer(s), any secondary cancers that are metastases of the specified 
cancer(s), and any non-specified cancers that have a dose reconstruction that resulted in a 
probability of causation of 50 percent or greater.  

11. If a case with a denied final decision now meets the SEC class criteria, the CE must submit the 
case for reopening through the appropriate process in the district office.  The case must be 
forwarded to the DEEOIC Director to reopen the claim per 20 C.F.R. § 30.320(a).

12.  FAB personnel must be vigilant for any Dow Chemical

Company cases that have a recommended decision to deny.  If the employee worked at this AWE 
during the time specified, has a specified cancer, and meets the 250 work day requirement, the 
recommended decision must be remanded to the district office in the usual manner. 

13.    The district office operational plan goal for the specified cancer cases on the NIOSH list is to 
complete recommended decisions or refer the cases back to NIOSH within 60 days of the date of 
this Bulletin for at least 75% of the cases.  All cases requiring action due to this Bulletin should be 
completed within 90 days. 



Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual

07-26 Supplemental Guidance for Additional Cases Affected by NIOSH’s Program Evaluation
Report for Lymphoma.

EEOICPA BULLETIN NO. 07-26                      

Issue Date: August 8, 2007

___________________________________________________________

Effective Date: March 8, 2007

___________________________________________________________

Expiration Date: August 8, 2007

___________________________________________________________

Subject:  Supplemental Guidance for Additional Cases Affected by NIOSH’s Program Evaluation 
Report for Lymphoma. 

Background: On June 15, 2007, the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) issued EEOICPA Bulletin 07-21, NIOSH’s Program Evaluation Report 
for Lymphoma.  EEOICPA Bulletin 07-21 provided guidance on processing cases that were 
identified by NIOSH as potentially affected by the release of OCAS-PER-009, Target Organs for 
Lymphoma.  

This Bulletin provides guidance for those cases identified by DEEOIC as being potentially affected 
by the release of OCAS-PER-009, in which a “Claim Review in Support of Program Evaluation 
Report (PER)” was not received and the case contains a final decision to deny based on a 
lymphoma diagnosis and a POC of less than 50%.

References: OCAS-TIB-012 Rev-01, “Selection for internal and external dosimetry target organs 
for lymphatic/hematopoietic cancers”; OCAS-PEP-009 Rev-00, “Program Evaluation Plan: 
Evaluation of the Change in Target Organs for Dose Reconstruction Involving Lymphoma,” 
approved on December 8, 2006; OCAS-PER-009 Rev-00, “Target organs for lymphoma” dated 
March 8, 2007, viewed at http://www.cdc.gov/niosh/ocas/pdfs/pers/oc-per9-r0.pdf.

Purpose: To provide procedures for processing claims identified by DEEOIC that do not have an 
individual PER. 

Applicability: All staff. 

Actions: 

1. In OCAS-PER-009 (Attachment 1), NIOSH determined that a change is required for internal and
external dosimetry target organs used for dose reconstruction for lymphoma cases that were 

http://198.246.98.21/niosh/ocas/pdfs/pers/oc-per9-r0.pdf
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performed prior to February 10, 2006, and deemed non-compensable on the basis of a less than 
50% Probability of Causation (POC).  NIOSH found that the change in the target organ used for 
dose reconstructions increases the organ dose, thereby resulting in a higher POC.  As such, certain 
lymphoma cases containing a final decision to deny based on a POC of less than 50% need to be 
reopened and returned to NIOSH for a new dose reconstruction. 

All lymphoma dose reconstructions completed after February 10, 2006, use the correct target organ 
selection.  The completion date of the dose reconstruction is determined by the “Calculations 
Performed by” date found on the NIOSH Report of Dose Reconstruction under the Energy 
Employees Occupational Illness Compensation Program Act.  No action is required for a final 
decision to deny a cancer for a less than 50% POC, if the applicable dose reconstruction has a 
“Calculations Performed by” date after February 10, 2006.

2. Both NIOSH and DEEOIC produced separate lists identifying all lymphoma cases that are 
potentially affected by OCAS-PER-009.  The NIOSH and DEEOIC lists were compared by 
National Office to ensure that all potential lymphoma cases with a dose reconstruction performed 
prior to February 10, 2006, that resulted in a less than 50% POC were identified.  The NIOSH list 
of cases was provided to the appropriate district offices on June 15, 2007, with instructions on 
retrieving a copy of NIOSH’s “Claim Review in Support of Program Evaluation Report” for each 
corresponding case file from the DEEOIC Shared Drive.  

The DEEOIC list of cases (cases that were not on the list provided by NIOSH and are the subject of
this directive) will be distributed to the appropriate district offices under separate cover. A “Claim 
Review in Support of Program Evaluation Report” is not available for these cases.  As such, it is 
necessary for these cases to be reviewed for possible reopening and return to NIOSH for a new dose
reconstruction. 

3. In the exercise of the Director’s discretion over the reopening process, the Director is delegating 
limited authority to the District Director to sign Director’s Orders for reopening.  This delegated 
authority is limited to reopenings for those cases that are potentially affected by the PER established
for lymphoma dose reconstructions.  The Director is retaining sole signature authority for all other 
types of reopenings not otherwise delegated. 

4. For all lymphoma cases on the DEEOIC list, with a confirmed diagnosis of lymphoma (ICD-9 
200-208.91), the responsible Claims Examiner (CE) must review the NIOSH Report of Dose 
Reconstruction under the Energy Employees Occupational Illness Compensation.  If the 
“Calculations Performed by” date is on or before February 10, 2006, and the POC is less than 50%, 
the responsible District Director should issue a Director’s Order vacating the final decision and 
reopening the claim.  The Director’s Order should state that the case is being reopened as a result of
the change in scientific methodology by which the dose reconstruction for lymphoma is performed, 
and that a rework of the dose reconstruction is necessary based on guidance provided in 
OCAS-PER-009.  A sample Director’s Order is included as Attachment 2.  The District Director 
should code the case as “MN” (NO Initiates Review for Reopening) with a status effective date as 
the effective date of this bulletin.  

Upon completing the Director’s Order to reopen the claim, the District Director should code the 
case as “MD” (Claim Reopened – File Returned to DO) to reflect that the case has been reopened 
and is in the district office’s jurisdiction.  (The “MZ” status code is not necessary).  

The status effective date of the “MD” code is the date of the Director’s Order.  

Please note that while the “MD” code is generally input by National Office staff, entry of this code 
has been delegated to the District Director, just as the authority to grant reopenings has been in this 
specific circumstance. 

5. Once the claim has been reopened, the responsible CE refers the case to NIOSH for a rework of 
the dose reconstruction.  For cases affected by this bulletin, a rework request to the National Office 



Health Physicist is not required.  Instead, the CE should complete an amended NIOSH Referral 
Summary Document (ANRSD) and forward the ANRSD to the Public Health Advisor (PHA) 
assigned to the district office at NIOSH.  The ANRSD should include the following statement in the
“DOL Information” section, “Rework request due to OCAS-PER-009 and any other applicable 
modifications.”  The CE should also:

a.  Send a letter to the claimant explaining that the case has been returned to NIOSH for a rework of
the dose reconstruction as a result of a change in the dose reconstruction methodology as outlined in
OCAS-PER-009.  A sample letter to the claimant is included as Attachment 3.

b.  Send a copy of this letter to the PHA at NIOSH assigned to the DO along with the weekly DO 
submissions to NIOSH.  The dates on the ANRSD and the letter to the claimant must both be the 
same, since this will be the date used for the status code entry into ECMS.  The CE should code the 
case as “NI” (Sent to NIOSH) and select the “PEP” (Rework based on Program Evaluation Plan) 
reason code. (Since this is considered a new dose reconstruction, the CE should not change the 
existing NR/DR status code to NR/RW as typically done for rework cases. In addition, the existing 
POC should not be deleted from ECMS.) 

6. Upon receipt of the new dose reconstruction report that incorporates NIOSH’s findings from 
OCAS-PER-009, the CE proceeds in the usual manner and prepares a recommended decision.  The 
CE should code the case as “NR” (Received from NIOSH) and select the “DR” (Dose 
Reconstruction Received-POC) reason code.  The status effective date will be the date the dose 
reconstruction is date-stamped into the District Office. The POC should be updated in ECMS based 
on the new dose reconstruction. 

7. It is possible that during the course of the review of these cases, NIOSH may supply the National 
Office with an individual Program Evaluation Report (PER) or Individual Case Evaluation (ICE) 
form for each case (or a PER that represents a population of cases) potentially affected by the PER. 
The individual PER or ICE will serve as documentation that the case file has been reviewed by 
NIOSH and that NIOSH has determined that: 

·        the change to the scientific methodology outlined in the PER affects the outcome of the claim 
and a new dose reconstruction is required, or 

·        the change to the scientific methodology outlined in the PEP/other modifications, does not 
affect the outcome of the claim and a new dose reconstruction is not required. 

If an individual PEP/ICE is received indicating that a new dose reconstruction is required, the case 
should be reopened/referred to NIOSH (if not already at NIOSH) for a new dose reconstruction 
following procedures as outlined in this bulletin. 

If an individual PEP/ICE is received indicating that a new dose reconstruction is not required, but 
lymphoma is the diagnosed condition and the dose reconstruction was performed prior to February 
10, 2006, the CE is to send a copy of the individual PEP/ICE along with a letter to the claimant(s) 
advising them of the change in the dose reconstruction model.  The letter states that while a change 
has occurred in the target organ used to conduct the dose reconstruction in the claim, NIOSH has 
determined it does not change the outcome of the case.  However, the claimant may still request a 
reopening of the claim for a rework of the radiation dose reconstruction.  A sample letter to the 
claimant(s) is included as Attachment 4.

NOTE: A PER/ICE cannot be used in lieu of a dose reconstruction after a reopening is issued.  A 
new dose reconstruction must be received and the new POC must be entered in ECMS.

If an individual PER or ICE is received in the National Office, it will be forwarded to the 
appropriate district office for inclusion in the case file.  

8. If a claimant requests a reopening of his/her claim as a result of the PER for lymphoma, 
regardless of whether the case is identified by NIOSH or DEEOIC, the case file must be evaluated 
to determine whether or not the claim warrants a reopening (unless DEEOIC sent a letter to the 



claimant as instructed under Action Item #7).  Simply identifying OCAS-PER-009 is not considered
new evidence and is not sufficient to warrant a reopening.  A reopening should be granted only if 
the evidence of file supports a diagnosis of lymphoma and the dose reconstruction was performed 
prior to February 10, 2006 and resulted in a less than 50% POC.  If these requirements are met, the 
District Director should issue a Director’s Order reopening the claim following the procedures as 
outlined in this Bulletin. 

Upon receipt of the claimant’s requests for reopening, the District Director should code the case as 
“MC” (Claimant Requests Reopening).  The status effective date is the postmark date, if available, 
or the date the request is received in the DO or FAB, whichever is earlier. 

For all claimant requests for reopening that do not meet the criteria for reopening, the District 
Director should prepare a memorandum to the Director of DEEOIC and forward the case file to 
National Office for review. 

9. A period of 120 calendar days, effective with receipt of the case listing that will be sent under 
separate cover, is granted for case files affected by this PER for the district office to issue a 
Director’s Order reopening the cases and returning the case file to NIOSH for a new dose 
reconstruction. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1 

Attachment 2 

Attachment 3 

Attachment 4 

Distribution List No. 1

Distribution List No. 7 

07-27 Supplemental Guidance on Processing Cases Affected by OCAS-PER-012, entitled 
"Evaluation of Highly Insoluble Plutonium Compounds."

EEOICPA BULLETIN NO.07-27                       

Issue Date: August 8, 2007

___________________________________________________________

Effective Date: August 7, 2007

___________________________________________________________

Expiration Date: August 8, 2007

___________________________________________________________

Subject:  Supplemental Guidance on Processing Cases Affected by OCAS-PER-012, entitled 
“Evaluation of Highly Insoluble Plutonium Compounds.”

Background: On May 16, 2007, the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) issued EEOICPA Bulletin 07-19, Processing Cases Affected by the 
National Institute for Occupational Safety and Health’s (NIOSH) “Program Evaluation Plan 
(PEP): Evaluation of Highly Insoluble Plutonium Compounds.”  EEOICPA Bulletin 07-19 provided
guidance on handling those cases affected by NIOSH’s PEP that are in the adjudication process and 
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have no final decision.  The guidance was necessary because NIOSH determined that the existence 
of highly insoluble forms of plutonium compounds at certain sites could potentially affect the 
outcome of certain cases with a dose reconstruction.  As such, it was necessary for certain cases in 
which the potential for exposure to Type Super S plutonium existed to be returned to NIOSH for a 
new dose reconstruction as a result of the PEP. 

On August 7, 2007, NIOSH released OCAS-PER-012, “Evaluation of Highly Insoluble Plutonium 
Compounds.”  The Program Evaluation Report (PER) provides NIOSH’s findings on the effect of 
type Super S plutonium on certain cases with a dose reconstruction.

NIOSH provided DEEOIC with a list of cases that had previously been denied with a Probability of 
Causation (POC) of less than 50% and required reevaluation. The purpose of this Bulletin is to 
provide procedures for reopening those cases specifically identified by NIOSH as needing 
reevaluation.  In addition, procedures are provided for all remaining cases with a final decision to 
deny based on a less than 50% POC, a dose reconstruction performed prior to February 6, 2007, and
employment verified at one of the sites listed in the OCAS-PER-012. 

References: NIOSH document, OCAS-PEP-012 Rev-00, Program Evaluation Plan: Evaluation of 
Highly Insoluble Plutonium Compounds, approved on March 29, 2007, viewed at 
http://www.cdc.gov/niosh/ocas/pdfs/peps/oc-pep12-r0.pdf; OCAS-PER-012, “Evaluation of Highly 
Insoluble Plutonium Compounds.” 

Purpose: To provide procedures for processing claims with a final decision to deny that may be 
affected by NIOSH’s OCAS-PER-012.

Applicability: All staff.

Actions: 

1.     The OCAS-PER-012 states that “due to the increased doses

assigned to workers exposed to Type Super S plutonium, previously completed claims that were 
assigned plutonium doses at sites where this material is potentially available for exposure need to be
reexamined to determine the impact (if any) on the dose assessment.” 

NIOSH identified cases with a dose reconstruction prior to February 6, 2007, that resulted in a less 
than 50% POC with verified employment at any one of the sites listed in Attachment 1, as 
identified by NIOSH in Attachment A of the OCAS-PER-012.  NIOSH provided the DEEOIC with 
a list of those cases that need to be returned to NIOSH because of the PER.  The NIOSH list will be 
sorted by district office and provided to the appropriate district offices under separate cover.  (On 
May 30, 2007, a list of cases that had no final decision was distributed via email to the appropriate 
District Offices and Final Adjudication Branch to process in accordance with EEOICPA Bulletin 
No. 07-19.)  

2. In the exercise of the Director’s discretion over the reopening process, the Director is delegating 
limited authority to the District Director to sign Director’s Orders for reopening.  This delegated 
authority is limited to reopenings for those cases that are affected by the PER established for 
exposure to highly insoluble forms of plutonium.  The Director is retaining sole signature authority 
for all other types of reopenings not otherwise delegated. 

3.  For those cases on the “return” list provided by NIOSH that have a final decision to deny with 
employment identified at one of the sites listed in NIOSH’s OCAS-PER-012, Attachment A 
“Consider Super S,” (Attachment 1) and where a dose reconstruction was performed prior to 
February 6, 2007 (as determined by the “Calculations Performed by” date found on the NIOSH 
Report of Dose Reconstruction under the Energy Employees Occupational Illness Compensation 
Program Act)and resulted in a less than 50% POC, the responsible District Director should issue a 
Director’s Order vacating the final decision and reopening the claim.  The Director’s Order should 
state that the case is being reopened as a result of the change in scientific methodology by which the
dose reconstruction is performed by NIOSH, and that a rework of the dose reconstruction is 
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necessary based on guidance provided in OCAS-PER-012.  A sample Director’s Order is included 
as Attachment 2.  The District Director should code the case as “MN” (NO Initiates Review for 
Reopening) with a status effective date as the effective date of this bulletin.  

Upon reopening the claim, the District Director should code the case as “MD” (Claim Reopened – 
File Returned to DO) to reflect that the case has been reopened and is in the district office’s 
jurisdiction.  (The “MZ” status code is not necessary.) The status effective date of the “MD” code is
the date of the Director’s Order.  

Please note that while the “MD” code is generally input by National Office staff, entry of this code 
has been delegated to the District Director, just as the authority to grant reopenings has been in this 
specific circumstance.

4. Once the claim has been reopened, the responsible CE is to refer the case to NIOSH for a new 
dose reconstruction.  For cases affected by this bulletin, a request to the National Office Health 
Physicist is not required.  Instead, the Claims Examiner (CE) should complete an amended NIOSH 
Referral Summary Document (ANRSD) and forward the ANRSD to the Public Health Advisor 
(PHA) assigned to the district office at NIOSH.  The ANRSD should include the following 
statement in the “DOL Information” section, “Rework request due to OCAS-PER-012 and any 
other applicable changes.”  The CE should also:

a.  Send a letter to the claimant explaining that the case has been returned to NIOSH for a rework of
the dose reconstruction as a result of a change in the dose reconstruction methodology as outlined in
the OCAS-PER-012.  A sample letter to the claimant is included as Attachment 3. 

b.  Send a copy of this letter to the PHA at NIOSH assigned to the DO along with the weekly DO 
submissions to NIOSH.  The dates on the ANRSD and the letter to the claimant must both be the 
same, since this will be the date used for the status code entry into ECMS.  The CE should code the 
case as “NI” (Sent to NIOSH) and select the “PEP” (Rework based on Program Evaluation Plan) 
reason code. (Since this is considered a new dose reconstruction, the CE should not change the 
existing NR/DR status code to NR/RW as typically done for rework cases. Furthermore, if a POC 
value is already entered into ECMS, the CE should not delete the POC.  The new POC will be 
updated once it is calculated.)

Upon receipt of the new dose reconstruction report, the CE proceeds in the usual manner and 
prepares a recommended decision.  The CE should code the case as “NR” (Received from NIOSH) 
and select the “DR” (Dose Reconstruction Received-POC) reason code. The status effective date 
will be the date the dose reconstruction is date-stamped into the District Office.  The POC should be
updated in ECMS based on the new dose reconstruction. 

5. A separate list is being provided of cases that are not on the NIOSH list of cases requiring 
reopening, but appear to be affected by OCAS-PER-012.  This list is being provided under separate 
cover.  The responsible CE should review each case on the list and confirm that the case meets the 
parameters for the PER, i.e. Super S site, POC <50%, DR signed prior to February 6, 2007.  Note 
that there will be cases signed after February 6, 2007 on the list because we do not capture the 
OCAS sign date in ECMS.  Once all three parameters are determined to have been met, the CE 
sends a letter to the PHA assigned to the district office at NIOSH inquiring as to the applicability of 
OCAS-PER-012 (see Attachment 4), and a letter to the claimant explaining our action (see 
Attachment 5).  Once NIOSH responds, the DO proceeds to reopen the case if appropriate. 

6. It is possible that during the course of the review of these cases, NIOSH may supply the National 
Office with individual Program Evaluation Reports (PER) or Individual Case Evaluation (ICE) 
forms for cases (or a PER that represents a population of cases) potentially affected by the PEP.  
The individual PER or ICE will serve as documentation that the case file has been reviewed by 
NIOSH and that NIOSH has determined that: 

·        the change outlined in the PER affects the outcome of the claim and a return to NIOSH for a 



new dose reconstruction is necessary, or 

·        there are multiple changes that affect the dose reconstruction and a return to NIOSH for a new
dose reconstruction is necessary, or 

·        the change outlined in the PER does not affect the dose reconstruction, nor do any other 
changes affect the dose reconstruction and a return to NIOSH is not necessary.  

If an individual PER/ICE is received indicating that a new dose reconstruction is required, a copy of
the PER/ICE should be placed in the file and the case should be reopened/referred to NIOSH (if not
already at NIOSH) for a new dose reconstruction following procedures as outlined in this bulletin. 

If prior to sending the letters as described in Action Item 5, we have an individual PER/ICE that 
says the dose reconstruction is not affected by the PER, then the ICE/PER is to be placed in the file 
and no further action is necessary. 

NOTE: A PER/ICE cannot be used in lieu of a dose reconstruction after a reopening is issued.  A 
new dose reconstruction must be received and the new POC must be entered in ECMS.

If an individual PER or ICE is received in the National Office, it will be forwarded to the 
appropriate district office for inclusion in the case file.  

7. If a claimant requests a reopening of his/her claim as a result of the PER for Super S, regardless 
of whether the case is identified by NIOSH or DEEOIC, the case file must be evaluated to 
determine whether or not the claim warrants a reopening.  Simply identifying OCAS-PER-012 is 
not considered new evidence and is not sufficient to warrant a reopening.  A reopening should be 
granted only if the evidence of file supports verified employment at any one of the listed sites in 
Attachment 1 and the dose reconstruction was performed prior to February 6, 2007 and resulted in a
less than 50% POC, and there is no individual PER/ICE stating that the claim is not affected by the 
changes.  If these requirements are met, the District Director should issue a Director’s Order 
reopening the claim following the procedures as outlined in this Bulletin. 

Upon receipt of the claimant’s requests for reopening, the District Director should code the case as 
“MC” (Claimant Requests Reopening).  The status effective date is the postmark date, if available, 
or the date the request is received in the DO or FAB, whichever is earlier. 

For all claimant requests for reopening that do not meet the criteria for reopening, the District 
Director should prepare a memorandum to the Director of DEEOIC and forward the case file to 
National Office for review. 

8. For all cases with no final decision, where employment is verified at one of the sites as listed in 
NIOSH’s OCAS-PER-012, Attachment A “Consider Super S,” and a dose reconstruction was 
performed prior to February 6, 2007 resulting in a less than 50% POC, the CE should follow 
guidance as outlined in EEOICPA Bulletin 07-19.

9. When reviewing cases under this Bulletin, CEs must keep in mind other changes that might affect
the cases and take the action that is appropriate under the circumstances.  For example, if a case 
should be reopened and accepted under a new Special Exposure Cohort class, the CE should take 
the action that will result in the most expedient positive outcome. 

10. A period of 120 calendar days, effective with receipt of the case listing that will be sent under 
separate cover, is granted for case files affected by this PER for the district office to issue a 
Director’s Order reopening the claim and to return the case file to NIOSH for a new radiation dose 
reconstruction.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation



Attachment 1 

Attachment 2 

Attachment 3 

Attachment 4 

Attachment 5 

Distribution List No. 1: All DEEOIC Employees

Distribution List No. 7: Resource Centers

07-28 NIOSH’s Program Evaluation Report for the Paducah Gaseous Diffusion Plant

EEOICPA BULLETIN NO.07-28                       

Issue Date: September 6, 2007

___________________________________________________________

Effective Date: March 21, 2007

___________________________________________________________

Expiration Date: September 6, 2007

___________________________________________________________

Subject:  NIOSH’s Program Evaluation Report for the Paducah Gaseous Diffusion Plant.

Background: On March 21, 2007, the National Institute for Occupational Safety and Health 
(NIOSH) released OCAS-PEP-013, entitled “Evaluation of the Impact of Changes to the Isotopic 
Ratios for the Paducah Gaseous Diffusion Plant.”  The PEP outlines NIOSH’s plan for evaluating 
the effect on dose reconstructions of changes to multiple Paducah Gaseous Diffusion Plant (GDP) 
Technical Basis Documents (TBDs) that were made to ensure that the published isotopic ratios for 
transuranic radionuclides meet the criteria of providing either an accurate or maximum dose 
estimate. NIOSH determined that the current ratios in the prior TBDs did not meet that goal.  As 
such, the Occupational Internal Dose and Occupational Environmental Dose TBDs were updated to 
account for the transuranic uranium isotopic ratios (relative to uranium) for estimating dose from 
these radionuclides.

In response to OCAS–PEP-013, the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) issued a letter to NIOSH on July 2, 2007.  DEEOIC informed NIOSH 
that all cases potentially affected by the release of OCAS-PEP-013 would be reopened and returned 
to NIOSH for a new radiation dose reconstruction.  A copy of DEEOIC’s letter is included as 
Attachment 1.

On August 13, 2007, NIOSH released the Program Evaluation Report (PER).  The PER indicates 
that certain claims potentially impacted by the change should be returned for a new dose 
reconstruction. 

This bulletin provides guidance on processing those cases that are potentially affected by the release
of OCAS-PER-013 where employment is verified at the Paducah GDP and a dose reconstruction 
was performed prior to November 7, 2006 and resulted in a less than 50% Probability of 
Causation (POC). 

References: NIOSH document, OCAS-PEP-013, “Evaluation of the Impact of Changes to the 
Isotopic Ratios for the Paducah Gaseous Diffusion Plant,” effective March 21, 2007, viewed at 
http://www.cdc.gov/niosh/ocas/pdfs/peps/oc-pep-013-r0.pdf; OCAS-PER-013, “Evaluation of the 
Impact of Changes to the Isotopic Ratios for the Paducah Gaseous Diffusion Plant,” effective 

http://198.246.98.21/niosh/ocas/pdfs/peps/oc-pep-013-r0.pdf
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-27Attachments/EEOICPABulletin07-27Attachment5.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-27Attachments/EEOICPABulletin07-27Attachment4.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-27Attachments/EEOICPABulletin07-27Attachment3.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-27Attachments/EEOICPABulletin07-27Attachment2.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-27Attachments/EEOICPABulletin07-27Attachment1.htm


August 13, 2007.

Purpose: To provide procedures for processing claims affected by NIOSH’s OCAS-PER-013.

Applicability: All staff. 

Actions: 

1. NIOSH’s OCAS-PER-013 provides a plan for evaluating which dose reconstructions are 
impacted by changes in the Occupational Internal Dose and Occupational Environmental Dose 
Technical Basis Documents (TBDs) that were made to the transuranic uranium isotopic ratios 
(relative to uranium) for estimating dose from these radionuclides. It is NIOSH’s assessment that 
these changes will increase the estimated radiation dose.  As a result, certain claims need to be 
returned to NIOSH for a new radiation dose reconstruction.  

This Program Evaluation Report (PER) affects those cases with verified employment at the Paducah
GDP where the dose reconstruction was performed prior to November 7, 2006 (as determined by 
the “Calculations Performed by” date found on NIOSH’s Report of Dose Reconstruction under the 
Energy Employees Occupational Illness Compensation Program Act), and resulted in a less than 
50% Probability of Causation (POC). 

No action is required on cases with a final decision that were issued based on a dose reconstruction 
if the “Calculations Performed by” date is after November 7, 2006.

2. A comprehensive list of cases will be distributed to the appropriate district offices under separate 
cover. 

3. For those cases currently in posture for a recommended decision with employment identified at 
the Paducah Gaseous Diffusion Plant (GDP), where a dose reconstruction was performed on or 
prior to November 7, 2006 and resulted in a less than 50% POC, the district office/CE2 Unit is to 
return those cases to NIOSH for a new dose reconstruction. 

4.  When referring these cases to NIOSH for a new dose reconstruction, a request to the National 
Office Health Physicist is not required.  Instead, the Claims Examiner (CE) should complete an 
amended NIOSH Referral Summary Document (ANRSD) and forward the ANRSD to the Public 
Health Advisor (PHA) assigned to the district office at NIOSH.  The ANRSD should include the 
following statement in the “DOL Information” section, “Rework request due to the release of 
OCAS-PER-013 and any other applicable modifications.”  The CE should also:

a.  Send a letter to the claimant explaining that the case has been returned to NIOSH for a new dose 
reconstruction as a result of a change in the dose reconstruction methodology for the Paducah GDP. 
A sample letter to the claimant is included as Attachment 2.

b.  Send a copy of this letter to the PHA at NIOSH assigned to the DO along with the weekly DO 
submissions to NIOSH.  The dates on the ANRSD and the letter to the claimant must both be the 
same, since this will be the date used for the status code entry into ECMS.  The CE should code the 
case as “NI” (Sent to NIOSH) and select the “PEP” (Rework based on Program Evaluation Plan) 
reason code. 

(Note: Since this is considered a new dose reconstruction, the CE should not change the existing 
NR/DR status code to NR/RW as typically done for rework cases. Furthermore, if a POC value is 
already entered into ECMS, the CE should not delete the POC.  The new POC will simply be 
updated once it is calculated.)

Upon receipt of the revised dose reconstruction report, the CE proceeds in the usual manner and 
prepares a recommended decision.  The CE should code the case as “NR” (Received from NIOSH) 
and select the “DR” (Dose Reconstruction Received-POC) reason code. The status effective date 
will be the date the dose reconstruction is date stamped into the district office. The POC should be 
updated in ECMS based on the new dose reconstruction. 



5. For cases currently pending a final decision at the FAB, the Hearing Representative/CE is to 
identify those cases with verified employment at the Paducah GDP with a recommended decision to
deny based on a less than 50% POC.  If the dose reconstruction was conducted on or prior to 
November 7, 2006, the recommended decision should be remanded to the district office in the usual
manner.  The Remand Order should direct the district office to refer the case back to NIOSH for a 
new dose reconstruction as a result of the release of OCAS-PER-013.  

The Hearing Representative/CE should code the case as “F7” (FAB Remand) with a “F7J” (Dose 
Reconstruction needs to be Reworked) reason code.  The status effective date will be the date of the
FAB remand. 

6. The following statement should be included in the Remand Order regarding the return of the case
to NIOSH for a rework of the radiation dose reconstruction.

On March 21, 2007, NIOSH issued OCAS-PER-013 entitled, “Evaluation of the Impact of Changes
to the Isotopic Ratios for the Paducah Gaseous Diffusion Plant.” The changes outlined in 
OCAS-PER-013 for the Paducah GDP not only affect the underlying scientific methodology by 
which the dose reconstruction was performed, but could potentially affect the outcome of a claim. 

The DEEOIC is obligated to ensure that the application of the dose reconstruction methodology is 
administered in a fair and consistent manner.  Given the revision to the underlying scientific 
assumptions by which the dose reconstruction was performed by NIOSH, and the release of 
OCAS-PER-013, the prior dose reconstruction/POC calculation on your claim is now invalid.  
While the modification to the dose reconstruction methodology may not impact the outcome of 
your claim, it is necessary for the claim to undergo a new dose reconstruction by NIOSH. 

7. In the exercise of the Director’s discretion over the reopening process, the Director is delegating 
limited authority to the District Director to sign Director’s Orders for reopening.  This delegated 
authority is limited to reopenings for those cases that are affected by the PER established for the 
Paducah GDP TBDs with isotopic ratios.  The Director is retaining sole signature authority for all 
other types of reopenings not otherwise delegated.

8.  For those cases that have a final decision to deny with verified employment at the Paducah GDP,
and where a dose reconstruction was performed prior to November 7, 2006 (as determined by the 
“Calculations Performed by” date found on the NIOSH Report of Dose Reconstruction under the 
Energy Employees Occupational Illness Compensation Program Act) and resulted in a less than 
50% POC, the responsible District Director should issue a Director’s Order vacating the final 
decision and reopening the claim.  The Director’s Order should state that the case is being reopened 
as a result of the change in scientific methodology by which the dose reconstruction is performed 
by NIOSH, and that a new dose reconstruction is necessary based on guidance provided in 
OCAS-PER-013.  A sample Director’s Order is included as Attachment 3.  The District Director 
should code the case as “MN” (NO Initiates Review for Reopening) with a status effective date as 
the effective date of this bulletin.  

Upon reopening the claim, the District Director should code the case as “MD” (Claim Reopened – 
File Returned to DO) to reflect that the case has been reopened and is in the district office’s 
jurisdiction.  (The “MZ” status code is not necessary.)  The status effective date of the “MD” code 
is the date of the Director’s Order.  

Please note that while the “MD” code is generally input by National Office staff, entry of this code 
has been delegated to the District Director, just as the authority to grant reopenings has been in this 
specific circumstance.

9. If a claimant requests a reopening of his/her claim as a result of the OCAS-PER-013, the case file
must be evaluated to determine whether or not the claim warrants a reopening.  Simply identifying 
OCAS-PER-013 is not considered new evidence and is not sufficient to warrant a reopening.  A 
reopening should be granted only if the evidence of file supports verified employment at the 



Paducah GDP and the dose reconstruction was performed prior to November 7, 2006, and resulted 
in a less than 50% POC. If these requirements are met, the District Director should issue a 
Director’s Order reopening the claim following the procedures as outlined in this Bulletin. 

Upon receipt of the claimant’s request for reopening, the District Director should code the case as 
“MC” (Claimant Requests Reopening).  The status effective date is the postmark date, if available, 
or the date the request is received in the DO or FAB, whichever is earlier. 

For all claimant requests for reopening that do not meet the criteria for reopening, the District 
Director should prepare a memorandum to the Director of DEEOIC and forward the case file to 
National Office for review. 

10. When reviewing cases under this Bulletin, CEs must keep in mind other changes that might 
affect the cases and take the action that is appropriate under the circumstances.  For example, if a 
case should be reopened and accepted under a Special Exposure Cohort class, the CE should take 
the action that will result in the most expedient positive outcome. 

11. A period of 120 calendar days, effective with the receipt of the case listing, is granted for the 
district office/CE2 Unit to return case files affected by OCAS-PEP-013 to NIOSH for a new dose 
reconstruction, issue a Director’s Order to reopen the case and refer the case to NIOSH for a new 
dose reconstruction, or for FAB to remand the case to the district office for a return to NIOSH. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Distribution List No. 1: All DEEOIC Employees

Distribution List No. 7: Resource Centers

07-29 NIOSH’s Program Evaluation Report for the Mallinckrodt and Blockson Chemical 
Company’s Technical Basis Document (TBD) Revision.

EEOICPA BULLETIN NO.07-29                       

Issue Date: September 20, 2007

___________________________________________________________

Effective Date: July 31, 2007

___________________________________________________________

Expiration Date: September 20, 2008

___________________________________________________________

Subject:  NIOSH’s Program Evaluation Report for the Mallinckrodt and Blockson Chemical 
Company’s Technical Basis Document (TBD) Revision.

Background: On July 31, 2007, the National Institute for Occupational Safety and Health (NIOSH) 
released OCAS-PER-015, entitled “Mallinckrodt TBD Revision” and OCAS-PER-020, entitled 
“Blockson TBD Revision.”  The Program Evaluation Reports (PERs) (Attachment 1) for 
Mallinckrodt and Blockson indicate that the revisions to the TBDs change the dose reconstruction 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-29Attachments/EEOICPABulletin07-29Attachment1.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-28Attachments/EEOICPABulletin07-28Attachment3.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-28Attachments/EEOICPABulletin07-28Attachment2.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-28Attachments/EEOICPABulletin07-28Attachment1.htm


methodology by which dose reconstructions are performed.  It is NIOSH’s assessment that the 
“magnitude of the effect on individual dose estimates will vary from claim to claim” and that it is 
not possible to determine the effect on the Probability of Causation (POC) without a new dose 
reconstruction. 

In separate letters to the Division of Energy Employees Occupational Illness Compensation 
(DEEOIC) dated July 31, 2007, NIOSH requested the return of all cases with previously completed 
dose reconstructions for the Mallinckrodt and Blockson Chemical Company that resulted in a POC 
below 50%.   

This bulletin provides guidance on processing those cases that are potentially affected by the release
of OCAS-PER-015 and OCAS-PER-020 where employment is verified at the Mallinckrodt 
Chemical Co., Destrehan Street Plant (including the St. Louis Airport Storage Site) and/or the 
Blockson Chemical Company and where a dose reconstruction was performed prior to July 31, 
2007 and resulted in a less than 50% POC. 

References: NIOSH document, OCAS-PER-015, “Mallinckrodt TBD Revision,” approved on July 
31, 2007; OCAS-PER-020, “Blockson TBD Revision,” approved on July 31, 2007.

Purpose: To provide procedures for processing claims affected by NIOSH’s OCAS-PER-015 and 
OCAS-PER-020.

Applicability: All staff. 

Actions: 

1. On June 14, 2007, NIOSH revised the Technical Basis Document (TBD) for the Mallinckrodt 
Chemical Co., Destrehan Street Plant (which also includes the St. Louis Airport Storage Site) to 
enable the reconstruction of doses from available monitoring and coworker data for the period of 
1949 – 1962; to change the method for assigning uranium, radium and thorium coworker intakes 
and radon exposures; and to address “unmonitored raffinate exposure” for the period of 
1948–1958.  In addition, on June 20, 2007, NIOSH revised the TBD for the Blockson Chemical 
Company by revising the internal and external dose modeling and adding site information and 
radiological data discussion.  Because changes to a TBD change the underlying scientific 
methodology by which dose reconstructions are performed, NIOSH issued OCAS-PER-015, 
entitled “Mallinckrodt TBD Revision” and OCAS-PER-020, entitled “Blockson TBD Revision” 
effective July 31, 2007.  Since these changes affect the outcome of the claim, the previous dose 
reconstructions for claims from these sites are no longer valid.  As a result, certain claims need to be
returned to NIOSH for a new radiation dose reconstruction.  

The release of OCAS-PER-015 affects those cases with verified employment at the Mallinckrodt 
Chemical Co., Destrehan Street Plant and/or the St. Louis Airport Storage Site where the dose 
reconstruction was performed prior to July 31, 2007, and resulted in a less than 50% POC. Please 
note that OCAS-PER-015 does not pertain to the Mallinckrodt Weldon Springs Plant. 

The release of OCAS-PER-020 affects those cases with verified employment at the Blockson 
Chemical Company where the dose reconstruction was performed prior to July 31, 2007, and 
resulted in a less than 50% POC. 

No action is required on cases with a final decision that was issued based on a dose reconstruction if
the “Calculations Performed by” date found on the NIOSH Report of Dose Reconstruction under 
the Energy Employees Occupational Illness Compensation Program Act is after July 31, 2007.

2. A comprehensive list of cases will be distributed to the appropriate district offices under separate 
cover.

3. For those cases currently in posture for a recommended decision with employment identified at 
the Mallinckrodt Chemical Co. (Destrehan Street Plant and/or the St. Louis Airport Storage Site) 
and/or the Blockson Chemical Company, where a dose reconstruction was performed on or prior to 



July 31, 2007 (as determined by the “Calculations Performed by” date found on NIOSH’s Report of
Dose Reconstruction under the Energy Employees Occupational Illness Compensation Program 
Act) and resulted in a less than 50% POC, the district office/CE2 Unit is to return those cases to 
NIOSH for a new dose reconstruction. 

4.  When referring these cases to NIOSH for a new dose reconstruction, a request to the National 
Office Health Physicist is not required.  Instead, the Claims Examiner (CE) should complete an 
amended NIOSH Referral Summary Document (ANRSD) and forward the ANRSD to the Public 
Health Advisor (PHA) assigned to the district office at NIOSH. The ANRSD should include the 
following statement in the “DOL Information” section, “Rework request due to the release of 
[OCAS-PER-015/OCAS-PER-020] and any other applicable modifications.”  The CE should also: 

a.  Send a letter to the claimant explaining that the case has been returned to NIOSH for a new dose 
reconstruction as a result of a change in the dose reconstruction methodology.  A sample letter to the
claimant is included as Attachment 2. 

b.  Send a copy of this letter to the PHA at NIOSH assigned to the DO with the weekly DO 
submissions to NIOSH.  The dates on the ANRSD and the letter to the claimant must both be the 
same, since this will be the date used for the status code entry into ECMS.  The CE should code the 
case as “NI” (Sent to NIOSH)and select the “PEP” (Rework based on Program Evaluation Plan) 
reason code. 

(Note: Since this is considered a new dose reconstruction, the CE should not change the existing 
NR/DR status code to NR/RW as typically done for rework cases. Furthermore, if a POC value is 
already entered into ECMS, the CE should not delete the POC.  The new POC will simply be 
updated once it is calculated.)

Upon receipt of the revised dose reconstruction report, the CE proceeds in the usual manner and 
prepares a recommended decision.  The CE should code the case as “NR” (Received from NIOSH) 
and select the “DR” (Dose Reconstruction Received-POC) reason code. The status effective date 
will be the date the dose reconstruction is date stamped into the district office. The POC should be 
updated in ECMS based on the new dose reconstruction. 

5. For cases currently pending a final decision at the FAB, the Hearing Representative/CE is to 
identify those cases with verified employment at the Mallinckrodt Chemical Co. (Destrehan Street 
Plant and/or the St. Louis Airport Storage Site) and/or the Blockson Chemical Company that have a 
recommended decision to deny based on a less than 50% POC.  If the dose reconstruction was 
performed on or prior to July 31, 2007, the recommended decision should be remanded to the 
district office in the usual manner.  The Remand Order should direct the district office to refer the 
case back to NIOSH for a new dose reconstruction as a result of the release of OCAS-PER-015 or 
OCAS-PER-020, as appropriate.  

The CE should code the case as “F7” (FAB Remand) with a “F7J” (Dose Reconstruction needs to 
be Reworked) reason code.  The status effective date will be the date of the FAB remand. 

6. The following statement should be included in the Remand Order regarding the return of the case
to NIOSH for a rework of the radiation dose reconstruction.

On July 31, 2007, NIOSH issued [OCAS-PER-015, entitled “Mallinckrodt TBD Revision” or 
OCAS-PER-020, entitled “Blockson TBD Revision.”]  The changes outlined in 
[OCAS-PER-015/OCAS-PER-020] for the [Mallinckrodt or Blockson] Chemical Company not 
only affect the underlying scientific methodology by which the dose reconstruction was performed, 
but could potentially affect the outcome of a claim. 

The DEEOIC is obligated to ensure that the application of the dose reconstruction methodology is 
administered in a fair and consistent manner.  Given the revision to the underlying scientific 
assumptions by which the dose reconstruction was performed by NIOSH, and the release of 
[OCAS-PER-015 or OCAS-PER-020], the prior dose reconstruction/POC calculation on your claim
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is now invalid.  While the modification to the dose reconstruction methodology may not impact the 
outcome of your claim, it is necessary for the claim to undergo a new dose reconstruction by 
NIOSH. 

7. In the exercise of the Director’s discretion over the reopening process, the Director is delegating 
limited authority to the District Director to sign Director’s Orders for reopening.  This delegated 
authority is limited to reopenings for those cases that are affected by the PERs established for the 
Mallinckrodt and Blockson Chemical Company TBD revision.  The Director is retaining sole 
signature authority for all other types of reopenings not otherwise delegated.

8.  For those cases that have a final decision to deny with verified employment at the Mallinckrodt 
Chemical Co. (Destrehan Street Plant and/or St. Louis Airport Storage Site) and/or Blockson 
Chemical Company, and where a dose reconstruction was performed prior to July 31, 2007 and 
resulted in a less than 50% POC, the responsible District Director should issue a Director’s Order 
vacating the final decision and reopening the claim.  The Director’s Order should state that the case 
is being reopened as a result of the change in scientific methodology by which the dose 
reconstruction is performed by NIOSH, and that a rework of the dose reconstruction is necessary 
based on guidance provided in OCAS-PER-015 or OCAS-PER-020, as appropriate.  A sample 
Director’s Order is included as Attachment 3.  The District Director should code the case as “MN” 
(NO Initiates Review for Reopening) with a status effective date as the effective date of this 
bulletin.  

Upon reopening the claim, the District Director should code the case as “MD” (Claim Reopened – 
File Returned to DO) to reflect that the case has been reopened and is in the district office’s 
jurisdiction.  (The “MZ” status code is not necessary.)  The status effective date of the “MD” code 
is the date of the Director’s Order.  

Please note that while the “MD” code is generally input by National Office staff, entry of this code 
has been delegated to the District Director, just as the authority to grant reopenings has been in this 
specific circumstance.

10. If a claimant requests a reopening of his/her claim as a result of OCAS-PER-015 or 
OCAS-PER-020, the case file must be evaluated to determine whether or not the claim warrants a 
reopening.  Simply identifying a PER is not considered new evidence and is not sufficient to 
warrant a reopening.  A reopening should be granted only if the evidence of file supports verified 
employment at the Mallinckrodt Chemical Co. (Destrehan Street Plant and/or St. Louis Airport 
Storage Site) and/or Blockson Chemical Company and the dose reconstruction was performed prior 
to July 31, 2007, and resulted in a less than 50% POC.  If these requirements are met, the District 
Director should issue a Director’s Order reopening the claim following the procedures as outlined in
this Bulletin. 

Upon receipt of the claimant’s request for reopening, the District Director should code the case as 
“MC” (Claimant Requests Reopening).  The status effective date is the postmark date, if available, 
or the date the request is received in the DO or FAB, whichever is earlier. 

For all claimant requests for reopening that do not meet the criteria for reopening, the District 
Director should prepare a memorandum to the Director of DEEOIC and forward the case file to 
National Office for review. 

11. A period of 120 calendar days, effective with the receipt of the case listing, is granted for the 
district office/CE2 Unit to return case files affected by OCAS-PER-015 or OCAS-PER-020 to 
NIOSH for a new dose reconstruction, issue a Director’s Order to reopen the case and refer the case
to NIOSH for a new dose reconstruction, and for FAB to remand the case to the district office for a 
return to NIOSH. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC
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Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Distribution List No. 1: All DEEOIC Employees

Distribution List No. 7: Resource Center

2006 EEOICP Final Bulletins

06-01 Issuing multiple payments to the same payee in ECMS E

EEOICPA BULLETIN NO.  06-01
Issue Date:  October 28, 2005  

________________________________________________________________

Effective Date: October 12, 2005

________________________________________________________________

Expiration Date: October 12, 2006

________________________________________________________________

Subject: Issuing multiple payments to the same payee in ECMS E.

Background: Under Part E, claimants can receive compensation from three possible areas:  lump 
sum compensation (specifically awarded to a survivor if the employee’s covered illness was a 
significant factor in aggravating, causing, or contributing to the employee’s death); wage loss; and 
impairment. On August 26, 2005, an update to ECMS was released.  That release allowed for the 
total Acceptance of Payment (AOP) amount to be broken down into three different fields:  “Wage 
Loss Alloc,” “Impairment Alloc,” and “Lump Sum Alloc” to allow ECMS to accurately reflect the 
allocation of the payments awarded in the corresponding final decision.  

Cases may require multiple decisions to address the different types of compensation awarded under 
Part E.  Multiple decisions may require issuance of multiple payments to the same payee.  Until 
now, ECMS did not have the capability to allow the district offices to issue multiple payments to the
same payee.  All cases in which more than one monetary award was made under Part E had to be 
processed in the National Office.  With the latest release of ECMS, the district offices will now 
have the capabilities to create, certify, verify, and authorize multiple payments to the same payee in 
ECMS E.  While the payment processing procedures are virtually unchanged, there have been some
modifications to ECMS E.  This bulletin provides written guidance on the procedures that are to be 
followed regarding issuing multiple payments to the same payee in ECMS E.  Only some ECMS 
screens have changed slightly, which this bulletin addresses.  Previous guidance regarding the 
EN-20, payment transaction forms, verifying account information, etc. still stands.

Reference:  ECMS Release Notes (October 2005), EEOICPA Bulletin No. 02-13

Purpose: To provide ECMS procedures for processing cases in which multiple payments are issued 
to the same claimant.

Applicability: All Staff

Actions:

1.  When the Final Adjudication Branch (FAB) issues a final decision awarding compensation under

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin07-29Attachments/EEOICPABulletin07-29Attachment3.htm
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Part E, the FAB Claims Examiner (CE) or Hearing Representative (HR) must complete the 
Acceptance of Payment (AOP) information on the payee screen in ECMS E. The AOP information 
consists of the AOP sent date, which is the date the EN-20 is sent out, and the AOP allocation 
amounts.  The AOP allocation amounts coincide with the final decision that is being issued.  These 
amounts include lump sum compensation, wage loss, and impairment.  The default amount for these
blank fields is $0.00.  Therefore, if no decision is made or benefits are denied in one of the three 
areas in that decision, no input is needed for that field. How the AOP information is access has 
changed slightly and is outlined below. 

2.  To add new AOP information for a payee, the FAB CE/HR must go to the payee screen in ECMS
E, click on any field in the AOP section, and click “Insert.”  This will access the AOP information 
screen where the FAB CE/HR has access to the AOP sent date and allocation amounts (impairment, 
wage loss, and lump sum).  The FAB CE/HR accurately completes these fields to coincide with the 
final decision.  Once the allocation amounts are entered, ECMS automatically totals the allocations 
and populates the (total) AOP amount.  The AOP amount cannot exceed $250,000 in ECMS E.  The 
AOP amount field should match the amount on the EN-20, which reflects the total amount awarded 
under that particular final decision. For example, a final decision awards a widow $125,000 because
the employee’s lung cancer was a significant factor in aggravating, causing, or contributing to the 
employee’s death.  She also receives $25,000 for his wage loss under the same decision.  The 
EN-20 would reflect a payment amount of $150,000.  The AOP screen would show “$125,000.00” 
in the lump sum compensation field, “$25,000.00” in the wage loss field, and no amount paid in the
impairment field.  ECMS will total the amounts in the allocation fields and show “$150,000.00” in 
the AOP amount field, which is the same amount on the EN-20.

3.  If subsequent decisions are issued awarding compensation, such as additional wage loss, a new 
AOP record will be created following the process discussed above.  This will create a new/separate 
AOP record that reflects the corresponding final decision.  All of the AOP records are retained and 
accessible by accessing the payee screen in ECMS, highlighting the associated AOP record and 
pressing enter, or double-clicking.  While the AOP amount on each individual screen shows the 
total amount on that particular payment/decision, the system will total all of the AOP amounts on 
the various AOP screens to ensure their totals do not exceed $250,000.  ECMS will not allow input 
of AOP amounts in ECMS E that exceed $250,000.  

4.  When the completed EN-20 is received in the district office, it is routed to the CE if payment is 
to be made via paper check or routed to the payee change assistant (PCA) if payment is to be made 
via electronic funds transfer (EFT).  The routing process has not changed.  However, the payee 
screen, utilized by both has changed.  The EFT and address information have been put onto two 
separate tabs.  For an EFT, the PCA accesses the EFT tab on the payee screen to enter the EFT 
data.  The EFT information includes the bank name, bank address, routing number, account number,
account name, account type, contact name, and contact phone number.  The account number, 
routing number, account name, and account type is verified with the bank whenever possible and 
documented in the case file.  

5.  When the CE receives the EN-20 for processing, he/she must first enter the AOP received date.  
As previously mentioned, the AOP information section has changed.  It is now on a table at the 
bottom of the payee screen.  Various AOP records can be viewed/accessed from the table.  To input 
the AOP received date, the CE accesses the payee screen in ECMS, highlighting the associated AOP
record, which will have a blank AOP received date, and pressing enter or double-clicking.  This will
access the AOP information.  The CE can only add/edit the AOP received date.  He/she cannot 
add/edit the AOP sent date or AOP amount.  He/she inputs the date the EN-20 was date-stamped as 
received in the office.  Once the CE saves the AOP received date, he/she closes out of the case in 
ECMS.

6.  The CE completes the Payment Transaction Form (PTF) in line with current procedures.

7.   After the AOP received date has been entered and the PTF has been accurately completed, the 



CE is ready to create the compensation transaction in ECMS E.  The CE selects “Compensation” 
from the main menu at the top of the screen, followed by “Create Compensation Transaction” from 
the corresponding drop down menu.  The CE then enters the employee and payee SSN and pushes 
the “Search” button.  The employee and payee information should populate the “Add Payment 
Transaction” screen.  

8.  At the bottom of the compensation creation screen, the AOP sent and received dates will be 
viewable for any payment that is waiting to be created. The CE highlights the associated AOP 
record and selects “Create Payment.”  If a previously voided payment that is eligible for re-issue 
exists (e.g. check was never received, EFT rejected because of an erroneous routing number), the 
“Create Payment” button will change to a “Re-issue Payment” button that can be selected, when the
corresponding AOP record is highlighted.  As always, if information needs corrected on the payee 
screen, such as routing number or street address, the PCA needs to complete this prior to the 
payment being re-issued.

9.   When the “Create Payment” (or “Re-issue Payment”) button is pressed, the system will force 
the CE to confirm the allocation amounts by entering the amounts for impairment, wage loss, and 
lump sum and pressing “OK.”  If the allocation amounts do not match the amounts entered by the 
FAB CE/HR, an error message will appear stating “The allocation amounts entered do not match 
the AOP allocation.”  If this occurs, the CE checks the amounts he/she is entering for accuracy.  If it
is determined to be a FAB error, the case file is returned to the FAB so the allocation amounts can 
be corrected.  A transfer sheet is created that contains a note explaining the needed AOP allocation 
correction.  Correction of this information by the FAB CE/HR is to be considered a priority task.
 ECMS allows the FAB CE/HR to change the allocation amounts in the impairment, wage loss, and 
lump sum fields at any time prior to the creation of the associated payment.  After the payment has 
been created, the FAB CE/HR has the ability to redistribute the allocation amounts, as long as the 
total AOP amount for the associated payment does not change.  After the requested corrections are 
made, the case file is immediately transferred back to the district office CE to complete the 
payment.

10. If no errors occur and the AOP allocation amounts are input, this takes the CE to the 
compensation screen, which is unchanged.  The process is also unchanged.  The CE enters the 
routing number, account number, account type, and payment amount for an EFT on the 
compensation screen and “Saves” the record.  For a paper check, the CE enters the payment amount
and changes the address (if the check is going to a payment only address) on the compensation 
screen and “Saves” the record.  The CE then completes the appropriate portion of the certification 
section on the PTF and forwards the case file to the “certifier”, which is a senior or supervisory 
claims examiner.  

11.   The process of certifying, verifying and authorizing payments for the Senior/Supervisory CEs, 
Fiscal Officers and District Directors, respectively has remained unchanged. 

Disposition: Retain until incorporated in the Federal (EEOICPA)

Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims

Examiners, Technical Assistants, Customer Service

Representatives, Fiscal Officers, FAB District Managers,

Operation Chiefs, Hearing Representatives, District Office Mail



& File Sections

06-02 Director's Order-Delegation of Signature Authority

EEOICPA BULLETIN NO.06-02                    
Issue Date: October 28, 2005

________________________________________________________________

Effective Date: October 26, 2005

________________________________________________________________

Expiration Date: October 26, 2006

________________________________________________________________

Subject:  Director’s Order-Delegation of Signature Authority 

Background: Under 20 C.F.R. § 30.320, the Director of the Division of Energy Employees 
occupational Illness Compensation (DEEOIC) is granted the authority to reopen a claim and vacate 
a FAB decision at any time after the FAB has issued a final decision.  The Director is granted sole 
discretion over the process by which a claim is reopened.  

Under the current process, the Director will issue a signed Director’s Order when a claim is 
reopened. The Director’s Order is issued with instructions to either the District Office or FAB as to 
the future handling of the claim. In order to streamline the reopening process and in the exercise of 
the Director’s discretion over the reopening process, the Director is delegating the authority to sign 
Director’s Orders specific to certain routine re-openings to the Branch Chief for Policies, 
Regulations and Procedures (BPRP). This delegated authority is limited to re-openings based on 
residual radiation contamination outside of the contractual time periods and re-openings based on 
the submission of new and probative medical and/or employment evidence that was not considered 
previously. The Director is retaining sole signature authority for all other types of re-openings and 
all decisions on remands.

References: Energy Employees Occupational Illness Compensation Program Act (EEOICPA) of 
2000, Final Rule 20 C.F.R. § 30.320 and Federal (EEOICPA) Procedure Manual Chapter 2-1400.  

Purpose: To document the delegated authority granted to the Branch Chief for Policies, Regulations 
and Procedures to sign Director’s Orders specific to certain routine reopenings.  

Applicability: All staff. 

Actions: The delegation of authority to sign Director’s Orders for certain routine reopenings to the 
Branch Chief for Policies, Regulations and Procedures will not affect the current responsibilities 
and work flow for the District Office and FAB in the overall reopening process as described in 
Federal (EEOICPA) Procedure Manual Chapter 2-1400. In addition, regardless of who signed the 
Director’s Order, the District Office and the FAB must strictly comply with the instructions in the 
Director’s Order.  

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections  



06-03 Processing Claims for Mallinckrodt Chemical Works, Destrehan Street Facility SEC 
Class, 1942 - 1948

EEOICPA BULLETIN NO.06-03                       
Issue Date: November 8, 2005

________________________________________________________________

Effective Date: November 8, 2005 

________________________________________________________________

Expiration Date: November 8, 2006

________________________________________________________________

NOTE: This bulletin replaces Bulletin 05-03, Processing Claims for Mallinckrodt Chemical 
Works, Destrehan Street Facility SEC Class, 1942 - 1948. The meaning of the term “Uranium 
Division” is clarified. It also corrects the description of the role the Department of Health and 
Human Services has in Special Exposure Cohort designations. 

Subject:  Processing Claims for Mallinckrodt Chemical Works, Destrehan Street Facility SEC 
Class, 1942 - 1948 

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of a class of workers from 
the Uranium Division of Mallinckrodt Chemical Works, Destrehan Street Facility, St. Louis, 
Missouri, to have the Mallinckrodt Chemical Works added to the Special Exposure Cohort (SEC).

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
decided it qualified for evaluation under 42 C.F.R. Part § 83.13.  NIOSH submitted its findings to 
the petitioners and the Advisory Board on Radiation and Worker Health (“the Board”). On March 
14, 2005, the Board submitted recommendations to the Secretary of Health and Human Services 
(HHS) to add the Mallinckrodt Chemical Works as a SEC class. The Director of NIOSH also 
submitted a proposed decision on this petition.  

On April 11, 2005, the Secretary of HHS designated the following class for addition to the SEC in a
report to Congress:

Employees of the Department of Energy (DOE) or DOE contractors or subcontractors employed by 
the Uranium Division of Mallinckrodt Chemical Works, Destrehan Street Facility, during the period
from 1942 through 1948 and who were employed for a number of work days aggregating at least 
250 work days either solely under this employment or in combination with work days within the 
parameters (excluding aggregate work day requirements) established for other classes of employees
included in the SEC. 

In their evaluation, NIOSH determined that, “… it lacks access to sufficient information to either 
estimate the maximum radiation dose for every type of cancer for which radiation doses are 
reconstructed that could have been incurred under plausible circumstances by any member of the 
class, or to estimate the radiation doses of members of the class more precisely than a maximum 
dose estimate.”   In other words, NIOSH has indicated that it is not feasible to undertake dose 
reconstructions for the class of employees employed at the Mallinckrodt Chemical Works for the 
period from 1942 through 1948.  In view of HHS’ explanation of the rationale for designating this 
class of employees as members of the SEC, HHS has determined that NIOSH cannot perform dose 
reconstructions for any cases, i.e., cases with either specified or non-specified cancers.  

References: Energy Employees Occupational Illness Compensation Act of 2000, 42 U.S.C. § 7384 
et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of the 
Special Exposure Cohort Under EEOICPA; and the April 11, 2005 report to Congress from the 



Secretary of HHS, entitled, “HHS Designation of Additional Members of the Special Exposure 
Cohort, Designating a Class of Employees from Uranium Division of Mallinckrodt Chemical 
Works, Destrehan Street Facility, St. Louis, Missouri.”

Purpose: To provide procedures for processing claims for the new SEC class at the Mallinckrodt 
Chemical Works, Destrehan Street Facility.  The new SEC class applies to DOE employees, DOE 
contractors or subcontractors employed by Mallinckrodt Chemical, during the period from 1942 
through 1948 and who were employed for a number of work days aggregating at least 250 work 
days either solely under this employment or in combination with work days within the parameters 
established for other classes of employees included in the SEC. 

Applicability: All staff. 

Actions: 

1. The consideration of DOE employees, DOE contractors or subcontractors employed by the 
Mallinckrodt Chemical Works, Destrehan Street Facility, during the period from 1942 through 1948
encompasses claims already denied, claims at NIOSH for dose reconstruction, and future claims yet
to be submitted.  The DEEOIC has identified all Part B claims that were denied or are at NIOSH for
dose reconstruction and submitted a list of cases to the appropriate district office.  NIOSH will send 
a CD for each case with all information generated to date, e.g., CATI report, correspondence, and 
dose information.  Also, included on the CD in the Correspondence Folder should be a copy of the 
NIOSH letter sent to each claimant informing them of the new SEC class and that their case is 
being returned to DOL for adjudication.  The claims examiner (CE) must print out a hard copy of 
the NIOSH letter for inclusion in the case file.  

2.  When a case on the list is returned from NIOSH, a previously denied claim is reopened, a claim 
is remanded by FAB, or a new claim for compensation is submitted, the CE reviews the 
documentation submitted with the EE-1 or EE-2 and EE-3 forms.   Development of medical and 
employment information should proceed in the usual manner.  If the evidence is unclear as to 
whether employment falls within the new SEC class time period, the claimant should be asked to 
provide clarification.  The CE must review any documentation submitted by the claimant and 
undertake any additional development necessary to clarify the individual’s medical and employment
status.  

3.  Based on this review, the CE determines whether the claimant has a specified cancer, as listed in 
DEEOIC Procedure Manual Chapter 2-600.5.  If the employee has a specified cancer, proceed to 
the next step.  If the employee does not have a specified cancer, proceed to step #6.  

4.  The CE must verify that the employee worked for the DOE or a DOE contractor or subcontractor
employed by the Uranium Division of Mallinckrodt Chemical Works at the Destrehan Street 
facility. The term “Uranium Division” includes work performed at any building, structure, or 
premise that is owned by the Mallinckrodt Chemical Company located within the area bounded in 
part by North Broadway, Angelroot Street, and Salisbury Street.  If the employee meets this 
criterion, the CE must determine whether the worker was employed at least 250 work days within 
the 1942 through 1948 period listed for the SEC class for the Mallinckrodt Chemical Works.  In 
determining whether the employment history meets the 250 work day requirement, the CE must 
consider employment either solely at Mallinckrodt Chemical Works Destrehan Street facility or in 
combination with work days for other SEC classes, e.g., the three gaseous diffusion plants and the 
Iowa Army Ammunition Plant (March 1949 - 1974).  If the employee does not meet any of the 
employment criteria, proceed to step #6.  

5.  Once the CE has determined that the person named in the claim has a diagnosed specified cancer
and meets the employment criteria of the SEC class, the CE should proceed in the usual manner for 
a compensable claim and prepare a recommended decision.

6. As discussed earlier, HHS has determined that NIOSH cannot perform dose reconstructions for 



any cases, i.e., cases with either specified or non-specified cancers.  If the CE has determined that 
the person named in the claim has a non-specified cancer or does not meet the employment criteria 
of the SEC class, the CE should proceed in the usual manner for a denied claim and prepare a 
recommended decision.  However, HHS is considering the SEC petition for the period of 1949 to 
1957 for the Mallinckrodt Chemical Works.  If any employment is present for this period, the CE 
must delay the decision to deny pending the HHS’ decision.  

7. If the claim includes both a specified cancer and a non-specified cancer, medical benefits are only
paid for the specified cancer(s) and any secondary cancers that are metastases of the specified 
cancer(s).  Again, this is based on the HHS determination that NIOSH cannot perform dose 
reconstructions for any cases.

8. If a case on the list meets the SEC class criteria, but has a denied final decision, the CE must 
submit the case for reopening through the appropriate process in the district office.  The case must 
be forwarded to the DEEOIC Director to reopen the claim per 20 C.F.R. § 30.320.

9. FAB personnel must be vigilant for any cases from the Mallinckrodt Chemical Works at the 
Destrehan Street facility that have a recommended decision to deny.  If the employee worked at the 
Mallinckrodt Chemical Works during the period from 1942 through 1948, has specified cancer, and 
meets the 250 work day requirement, the final decision must be reversed to accept in the usual 
manner.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections

06-04 Processing Claims for SEC Classes for Y-12 Plant, 1943 – 1947, and IAAP 
Radiographers, 1948 - 1949
EEOICPA BULLETIN NO.06-04                       
Issue Date: November 21, 2005

________________________________________________________________

Effective Date: November 21, 2005

________________________________________________________________

Expiration Date: November 21, 2006

________________________________________________________________

Subject:  Processing Claims for SEC Classes for Y-12 Plant, 1943 – 1947, and IAAP 
Radiographers, 1948 - 1949 

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, petitions were filed on behalf of classes of workers from
the Y-12 Plant in Oak Ridge, Tennessee, and the Iowa Army Ammunition Plant (IAAP), in 
Burlington, Iowa, to have these facilities added to the Special Exposure Cohort (SEC).

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petitions and 
decided that both qualified for evaluation under 42 C.F.R. Part § 83.13.  NIOSH submitted its 
findings to the petitioners and the Advisory Board on Radiation and Worker Health (“the Board”). 
On July 26, 2005, the Board submitted recommendations to the Secretary of Health and Human 



Services (HHS) to add the Y-12 Plant for the period 1943 to 1947 and the IAAP radiographers for 
the period 1948 to 1949 as new SEC classes. The Director of NIOSH also submitted proposed 
decisions on these petitions.  

On August 25, 2005, the Secretary of HHS designated the following classes for addition to the SEC 
in two separate reports to Congress.

Y-12 Plant, 1943 - 1947:

Department of Energy (DOE) employees or DOE contractor or subcontractor employees who 
worked in uranium enrichment operations or other radiological activities at the Y-12 facility in Oak 
Ridge, Tennessee from March 1943 through December 1947 and who were employed for a number 
of work days aggregating at least 250 work days, either solely under this employment or in 
combination with work days within the parameters (excluding aggregate work day requirements) 
established for other classes of employees included in the SEC. 

In its evaluation, NIOSH determined that, “… it lacks access to sufficient information to either 
estimate the maximum radiation dose for every type of cancer for which radiation doses are 
reconstructed that could have been incurred under plausible circumstances by any member of the 
class, or to estimate the radiation doses of members of the class more precisely than a maximum 
dose estimate with sufficient accuracy.” 

Also, NIOSH provided some information as to what constituted other radiological activities during 
this time period.  These activities included the development of beneficial radiological isotopes, 
development and testing of a neutron monitor, maintenance and use of a large Radium-226 sealed 
source, and thorium extraction.  

In that report, the Secretary of Health and Human Services determined that it is not feasible to 
undertake dose reconstructions for the class of employees employed at the Y-12 Plant from March 
1943 through December 1947.  However, NIOSH has determined that it is possible to estimate the 
exposure that resulted from occupational medical X-ray doses alone to complete sufficiently 
accurate dose reconstruction for this class.  The DOL letter to NIOSH is included as Attachment 1.

IAAP Radiographers, 1948 - 1949:

Department of Energy (DOE) employees or DOE contractor or subcontractor employees who 
worked as radiographers from May 1948 to March 1949 in support of Line 1 operations at the Iowa 
Army Ammunition Plant and who were employed for a number of work days aggregating at least 
250 work days, occurring under this employment or in combination with work days within the 
parameters (excluding aggregate work day requirements) established for other classes of employees
included in the SEC. 

In its evaluation, NIOSH determined that, “… it lacks access to sufficient information to either 
estimate the maximum radiation dose for every type of cancer for which radiation doses are 
reconstructed that could have been incurred under plausible circumstances by any member of the 
class, or to estimate the radiation doses of members of the class more precisely than a maximum 
dose estimate with sufficient accuracy.”  

In that report, the Secretary of Health and Human Services determined that it is not feasible to 
undertake dose reconstructions for radiographers who supported Line 1 operations at the Iowa 
Army Ammunition Plant from May 1948 through March 1949.  The DOL letter to NIOSH is 
included as Attachment 1.

The SEC designation for both of these classes became effective as of September 24, 2005, which 
was 30 days after the Secretary of the Department of HHS designated the class for addition to the 
SEC in a report to Congress.  While Congress has the authority to reject the recommendation within
the 30-day time frame, no action was taken to contradict the addition of the Y-12 Plant and the 
IAAP radiographers as new SEC classes. 



References: Energy Employees Occupational Illness Compensation Act of 2000, 42 U.S.C. § 7384 
et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of the 
Special Exposure Cohort Under EEOICPA; the August 25, 2005 report to Congress from the 
Secretary of HHS, entitled, “HHS Designation of Additional Members of the Special Exposure 
Cohort, Designating a Class of Employees from Y-12 Plant, Oak Ridge, Tennessee;” and the August
25, 2005 report to Congress from the Secretary of HHS, entitled, “HHS Designation of Additional 
Members of the Special Exposure Cohort, Designating a Class of Employees from Iowa Army 
Ammunition Plant (IAAP), Burlington, Iowa.”

Purpose: To provide procedures for processing claims for the new SEC classes for the Y-12 Plant 
and IAAP radiographers.  The new SEC classes apply to DOE employees, DOE contractors or 
subcontractors employed at each of these facilities and who were employed for a number of work 
days aggregating at least 250 work days either solely under this employment or in combination with
work days within the parameters established for other classes of employees included in the SEC.  
For the Y-12 Plant, workers must have been involved in uranium enrichment operations or other 
radiological activities during the period from March 1943 through December 1947.  For the IAAP 
radiographers, workers must have supported Line 1 operations from May 1948 to March 1949.  

Applicability: All staff. 

Actions: 

1. These new additions to the SEC affect the consideration of DOE employees and DOE contractors
or subcontractors employed at the Y-12 Plant from March 1943 through December 1947 and at 
IAAP (radiographers) from May 1948 to March 1949. It encompasses claims already denied, claims
at NIOSH for dose reconstruction, and future claims yet to be submitted.  

2. The DEEOIC has identified all Part B claims that were denied or are at NIOSH for dose 
reconstruction and submitted lists of cases to the appropriate district offices.  All Y-12 Plant and 
IAAP radiographer cases that were with NIOSH for dose reconstruction as of September 24, 2005 
must be coded as “NW” in ECMS.  

NIOSH will provide two lists of employees at the Y-12 Plant during the SEC class period.  One list 
will cover employees with specified cancers and the other list will address employees with 
non-specified cancers.  NIOSH will return analysis records for all cases to the Jacksonville District 
Office along with a CD for each case.  Since there are only a few IAAP radiographer cases, these 
cases will be returned to the Denver District Office along with a CD for each case.  The CD 
contains all of the information generated to date, e.g., CATI report, correspondence, and dose 
information.  Also, included on the CD in the Correspondence Folder should be a copy of the 
NIOSH letter sent to each claimant informing the claimant of the new SEC class and that his or her 
case is being returned to DOL for adjudication.  A copy of the NIOSH letter to a claimant is 
included as Attachments 2 and 3 for the Y-12 Plant and IAAP radiographers, respectively.  The 
claims examiner (CE) must print out a hard copy of the NIOSH letter for inclusion in the case file. 

3.  For cases on both of NIOSH’s Y-12 Plant lists and the IAAP radiographer list, the CE must 
verify that the employee worked for the DOE or a DOE contractor or subcontractor employed by 
the Y-12 Plant or IAAP.  For the Y-12 Plant, the worker must have been involved in uranium 
enrichment operations or other radiological activities.  For the IAAP radiographers, they must have 
supported Line 1 operations.  For cases that had been referred to NIOSH prior to the date these SEC
classes became effective, September 24, 2005, the CE should assume that the employee was 
involved in the specified activities, unless specific evidence exists to the contrary.  For cases 
received by DOL after September 24, 2005, when the EE-5 Form is sent to DOE the CE must 
specifically ask if the employee was involved in uranium enrichment operations or other 
radiological activities at the Y-12 Plant or radiography in support of Line 1 operations at IAAP.  

HHS defined “other radiological activities” at the Y-12 Plant as including the development of 
beneficial radiological isotopes, development and testing of a neutron monitor, maintenance and use



of a large Radium 226 sealed source, and thorium extraction.  If the returned EE-5 Form does not 
specifically affirm that the employee was involved in uranium enrichment operations or other 
radiological activities at the Y-12 Plant or radiography in support of Line 1 operations at IAAP, the 
CE must ask the employee or survivor(s) to submit appropriate evidence, including an affidavit 
attesting to the employee’s involvement in the specified activities. Lack of positive affirmation by 
DOE that an employee was involved in the specified activities is not sufficient basis to deny a 
claim. If a determination cannot be made, the claimant is to be given the benefit of the doubt.  

4.  Based on this review, the CE then determines whether the claimant has a specified cancer, as 
listed in DEEOIC Procedure Manual Chapter 2-600.5.  If the employee has a specified cancer, 
proceed to the next step.  If the employee does not have a specified cancer, proceed to Action #7.  

5.  If the employee meets this criterion, the CE must determine that the worker was employed at 
least 250 work days within the listed periods for these two SEC classes.  For the Y-12 Plant that 
period is March 1943 through December 1947.  For IAAP radiographers that period is May 1948 to 
March 1949.  Please note that for the IAAP radiographers, the period most likely does not meet the 
250 work day criterion.  Also, remember that an SEC class for IAAP exists for March 1949 to 
1974.  In determining whether the employment history meets the 250 work day requirement, the CE
must consider employment either solely at the Y-12 Plant or IAAP or in combination with work 
days for other SEC classes, e.g., the three gaseous diffusion plants and the Mallinckrodt Chemical 
Works in St. Louis (1942 - 1948).  If the employee does not meet any of the employment criteria, 
proceed to Action #7.  

6.  Once the CE has determined that the person named in the claim has a diagnosed specified cancer
and meets the employment criteria of the SEC classes, the CE should proceed in the usual manner 
for a compensable SEC claim and prepare a recommended decision.  Please note that if, during the 
Part E claim review process for Y-12 Plant or IAAP cases, information is found that specifically 
indicates that the employee was not involved in the specified activities, the district office should 
investigate further and take appropriate action, as necessary, including a determination if an 
overpayment was made. 

7. As discussed earlier for the Y-12 Plant, the Secretary of Health and Human Services determined 
that it is not feasible for NIOSH to perform dose reconstructions for the class of employees 
involved in uranium enrichment operations or other radiological activities at the Y-12 Plant for the 
period from March 1943 through December 1947 with one exception.  NIOSH has determined that 
it is possible to estimate the exposure that resulted from occupational medical X-ray doses alone.  
Accordingly, for cases with a non-specified cancer and/or that do not meet the employment criteria 
of the SEC class, the CE must refer these cases back to NIOSH to perform dose reconstructions 
using only the exposure that resulted from occupational annual medical X-ray doses. The CE should
code these cases as “NI”. 

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE should code the case as “NR,” but should not delete the “NW” or 
“NI” code already present in ECMS.  

As discussed earlier for the IAAP radiographers, HHS has determined that NIOSH cannot perform 
dose reconstructions for any cases.  If the CE has determined that the person named in the claim has
a non-specified cancer or does not meet the employment criteria of the SEC class and have no other
covered employment, the CE should proceed in the usual manner for a denied claim and prepare a 
recommended decision.  

8. If the claim includes both a specified cancer and a non-specified cancer, medical benefits are only
paid for the specified cancer(s), any secondary cancers that are metastases of the specified 
cancer(s), and any non-specified cancers that have a dose reconstruction that resulted in a 
probability of causation of 50 percent or greater.  

9. If a case with a denied final decision now meets the SEC class criteria, the CE must submit the 



case for reopening through the appropriate process in the district office.  The case must be 
forwarded to the DEEOIC Director to reopen the claim per 20 C.F.R. Part § 30.320.

10.  FAB personnel must be vigilant for any Y-12 Plant or IAAP radiographer cases that have a 
recommended decision to deny.  If the employee worked at the Y-12 Plant or IAAP and was 
involved in specified activities for the specified periods, has a specified cancer, and meets the 250 
work day requirement, the recommended decision must be reversed and the case remanded in the 
usual manner.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections  

Attachment 

06-05 Processing Claims for Mallinckrodt Chemical Works, Destrehan Street Facility SEC 
Class, 1949 - 1957

EEOICPA BULLETIN NO.06-05                       

Issue Date: December 27, 2005

________________________________________________________________

Effective Date: November 13, 2005 

________________________________________________________________

Expiration Date: November 13, 2006

________________________________________________________________

Subject:  Processing Claims for Mallinckrodt Chemical Works, Destrehan Street Facility SEC 
Class, 1949 - 1957 

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of a class of workers from 
the Uranium Division of Mallinckrodt Chemical Works, Destrehan Street Facility, St. Louis, 
Missouri, to have those workers added to the Special Exposure Cohort (SEC).

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
decided it qualified for evaluation under 42 C.F.R. § 83.13.  NIOSH submitted its findings to the 
petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On September 
16, 2005, the Board submitted recommendations to the Secretary of Health and Human Services 
(HHS) to add workers during the later years at the Mallinckrodt Chemical Works as a SEC class.
 The Director of NIOSH also submitted a proposed decision on this petition.  

On October 14, 2005, the Secretary of HHS designated the following class for addition to the SEC 
in a report to Congress:

Department of Energy (DOE) employees or DOE contractor or subcontractor employees who 
worked in the Uranium Division of the Destrehan Street Facility of Mallinckrodt Chemical Works 
from 1949 to 1957 and who were employed for a number of work days aggregating at least 250 
work days, either solely under this employment or in combination with work days within the 
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parameters (excluding aggregate work day requirements) established for other classes of employees
included in the SEC. 

In their evaluation, NIOSH determined that “… there is insufficient information either to estimate 
the maximum radiation dose for every type of cancer for which radiation doses are reconstructed 
that could have been incurred under plausible circumstances by any member of the class, or to 
estimate the radiation doses of members of the class more precisely than a maximum dose estimate 
with sufficient accuracy.” 

The evaluation concludes, “It should be noted that the Board believes, and NIOSH concurs, that the 
available external dose monitoring information is adequate for the reconstruction of individual 
external exposures; where appropriate, individual external doses can be reconstructed for specific 
types of cancer (e.g., skin).”

The designation became effective on November 13, 2005, as provided for under 42 U.S.C § 
7384(14)(C)

References: Energy Employees Occupational Illness Compensation Act of 2000, 42 U.S.C. § 7384 
et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of the 
Special Exposure Cohort Under EEOICPA; and the October 14, 2005 report to Congress from the 
Secretary of HHS, entitled, “HHS Designation of Additional Members of the Special Exposure 
Cohort,” provided the supporting rationale for designating a class of employees from the Uranium 
Division of the Mallinckrodt Chemical Works, Destrehan Street Facility, St. Louis, Missouri, for the
years 1949 through 1957.”

Purpose: To provide procedures for processing claims for the SEC class covering the later years at 
the Mallinckrodt Chemical Works, Destrehan Street Facility.  The new SEC class applies to DOE 
employees, DOE contractor employees and subcontractor employees employed in the Uranium 
Division of the Destrehan Street Facility of Mallinckrodt Chemical Works during the period from 
1949 through 1957 and who were employed for a number of work days aggregating at least 250 
work days either solely under this employment or in combination with work days within the 
parameters established for other classes of employees included in the SEC. 

Applicability: All staff.  

Actions: 

1. This new addition to the SEC affects the consideration of DOE employees and DOE contractor 
and subcontractor employees in the Uranium Division of the Mallinckrodt Chemical Works, 
Destrehan Street Facility, St. Louis, Missouri, for the years 1949 through 1957. It encompasses 
claims already denied, claims at NIOSH for dose reconstruction, and future claims yet to be 
submitted.  

2. The Division of Energy Employees Occupational Illness Compensation (DEEOIC) is to produce 
pertinent reference lists identifying all Part B claims that were denied or at NIOSH for dose 
reconstruction and are not likely included in the new SEC class.  These lists will be submitted to the
appropriate district office(s) for processing in accordance with the instructions provided herein.

3. A formal request for data has also been submitted from the DEEOIC to NIOSH requesting two 
lists of case files where employment is claimed at the Mallinckrodt Chemical Works, Destrehan 
Street Facility, during the SEC class (Attachment 1).  The request pertains to those employee case 
files pending a NIOSH dose reconstruction. One list will identify employee case files with at least 
one specified cancer claimed and the other list will address files with non-specified cancers.  

4.  NIOSH will return dose reconstruction analysis records for those cases with a specified cancer to
the appropriate district office along with a CD for each case.  The CD contains all of the NIOSH 
documentation generated to date, e.g., CATI report, correspondence, and dose information.  Also, 
included on the CD in the Correspondence Folder should be a copy of the NIOSH letter sent to each
claimant informing the claimant of the new SEC class and that his or her case is being returned to 



DOL for adjudication.  A copy of the NIOSH letter to a claimant is included as Attachment 2 for the
Mallinckrodt Chemical Works, Destrehan Street Facility.  The claims examiner (CE) must print out 
a hard copy of the NIOSH letter for inclusion in the case file. Employee case files returned from 
NIOSH to the district office for potential inclusion in the SEC class must be coded as “NW” in 
ECMS.  The effective date for the code entry is November 13, 2005.

5. For any cases identified (either by NIOSH or DEEOIC) as having a potential for compensability 
based on the new SEC class, the responsible CE is to undertake appropriate action to ascertain 
whether the evidence of file meets the criteria delineated in the designation. The CE is to review all 
relevant documentation contained in the case file, including any documentation that NIOSH may 
have acquired or generated during the dose reconstruction process.  If the evidence is unclear as to 
whether the employment or medical documentation satisfies the SEC class requirements, the 
claimant should be asked to provide clarifying evidence.  

6. After appropriate development has occurred, the CE is to ascertain whether the employee has a 
specified cancer, as listed in DEEOIC Procedure Manual Chapter 2-600.5.  If the employee has a 
specified cancer, proceed to the next step.  If the employee does not have a specified cancer, 
proceed to Action #9.  

7. The CE must verify the employee worked for the DOE or a DOE contractor or subcontractor in 
the Uranium Division of Mallinckrodt Chemical Works at the Destrehan Street facility. The term 
“Uranium Division” includes work performed at any building, structure, or premise that is owned 
by the Mallinckrodt Chemical Company located within the area bounded in part by North 
Broadway, Angelroot Street, and Salisbury Street.  If the employee meets this criterion, the CE must
determine whether the worker was employed at least 250 work days within the 1949 through 1957 
period listed for the SEC class for the Mallinckrodt Chemical Works.  In determining whether the 
employment history meets the 250 work day requirement, the CE can consider employment either 
solely at Mallinckrodt Chemical Works Destrehan Street facility or in combination with work days 
for other SEC classes, e.g., the three gaseous diffusion plants and the Uranium Division of the 
Destrehan Street Facility of Mallinckrodt Chemical Works for 1942 through 1948.  If the employee 
does not meet the employment criteria, proceed to Action #9.  

8. Once the CE has determined that the person named in the claim has a diagnosed specified cancer 
and meets the employment criteria of the SEC class, the CE should proceed in the usual manner for 
a compensable SEC claim and prepare a recommended decision.  

9. As discussed earlier, the Secretary of Health and Human Services determined that it is not 
feasible for NIOSH to perform dose reconstructions for employees who worked in the Uranium 
Division of the Destrehan Street Facility of Mallinckrodt Chemical Works from 1949 to 1957 with 
one exception.  NIOSH has determined that the available external dose monitoring information is 
adequate for the reconstruction of individual external exposures, i.e., where appropriate, individual 
external doses can be reconstructed for specific types of cancer (e.g., skin).  

For those cases NIOSH has identified as having a “non-specified” cancer and are already at NIOSH
for dose reconstruction, NIOSH will retain the case for processing unless otherwise advised by the 
district office.  As noted previously, the district office will receive a listing of all cases with 
non-specified cancer claims for Mallinckrodt Chemical Works.  The District Office is to review the 
identified cases to ensure that there is no possibility of inclusion in the SEC class. Should the CE 
find a case that may qualify for the SEC class, an electronic notification should be made to the 
appropriate NIOSH point of contact to have the case returned to the district office.  The “NW” code
will be input for this type of case with an effective date of November 13, 2005.

10. For those cases that were identified by NIOSH as having a “specified cancer” and therefore 
returned to the district office, if it is determined that the case does not qualify for the SEC class, the 
CE notifies the appropriate point of contact at NIOSH via E-mail to proceed with the dose 
reconstruction.  The E-mail should include a brief statement why the case should proceed with dose 



reconstruction, e.g., insufficient latency period, does not meet the 250 work day requirement, or not 
a specified cancer. The ECMS status code “NI” will be input effective the date of E-mail requesting 
NIOSH to proceed with dose reconstruction.  A hard copy printout of the E-mail is to be inserted in 
the case file.

11. For any claim that is not already at NIOSH effective November 13, 2005 and for which the CE 
determines a dose reconstruction is appropriate, the normal NIOSH referral process will apply.   

12. Upon receipt of a dose reconstruction report on cases deemed by the district office to be 
excluded from the new SEC class, the CE proceeds in the usual manner and prepares a 
recommended decision.  It should be noted that in any instance where a dose reconstruction is not 
possible based on the information available, NIOSH will so advise in their correspondence back to 
the district office.  Upon receipt of either a dose reconstruction report or a notice that a dose 
reconstruction is not possible (on a confirmed non-SEC employee cases), the “NR” code is input 
into ECMS and the district office proceeds with the issuance of a recommended decision.   

13. As noted previously, the district office is provided a listing of all denied claims that may now 
satisfy the criteria for inclusion in the SEC class.  Upon review by the CE, if a case with a denied 
final decision now meets the SEC class criteria, the CE must submit the case for reopening through 
the appropriate process in the district office.  The case must be forwarded to the DEEOIC Director 
to reopen the claim per 20 C.F.R. § 30.320.

14. FAB personnel must be vigilant for any Mallinckrodt Chemical Works cases that have a 
recommended decision to deny.  If the employee worked at the Destrehan Street Facility of 
Mallinckrodt Chemical Works for the specified period, has a specified cancer, and meets the 250 
work day requirement, the recommended decision must remanded to the district office in the usual 
manner.

15.  A period of 60 calendar days, effective the issuance date of this directive, is granted for case 
files affected by this SEC that are returned from NIOSH for evaluation by the DEEOIC are to either
receive a recommended decision for inclusion in the SEC or referral back to NIOSH for dose 
reconstruction. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections

Attachment 1

Attachment 2

06-06 Processing Claims for the Linde Ceramics Plant SEC Class, October 1, 1942 through 
October 31, 1947

EEOICPA BULLETIN NO.06-06                       
Issue Date: April 4, 2006

________________________________________________________________

Effective Date: January 7, 2006

________________________________________________________________
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Expiration Date: January 7, 2006

________________________________________________________________

Subject:  Processing Claims for the Linde Ceramics Plant SEC Class, October 1, 1942 through 
October 31, 1947

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed to add a class of certain workers of 
the Linde Ceramics Plant in Niagara Falls, New York, to the Special Exposure Cohort (SEC).  
Linde Ceramics Plant is currently recognized as having been an Atomic Weapons Employer (AWE) 
from 1940 to 1953 with related residual radiation until 1995, and a Department of Energy facility 
from 1988 to 1992, as well as for purposes of remediation in 1996. The plant is also known as 
Tonawanda Laboratory; Linde Air; and Praxair.   

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
decided it qualified for evaluation under 42 C.F.R. § 83.13.  NIOSH submitted its findings to the 
petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On November 
8, 2005, the Board submitted recommendations in a report to the Secretary of Health and Human 
Services (HHS) to add to the SEC employees who worked at the Linde Ceramics Plant during the 
time period October 1, 1942 to October 31, 1947.  

On December 8, 2005, the Secretary of HHS designated the following class for addition to the SEC 
in a report to Congress:

Atomic weapons employees who worked at the Linde Ceramics Plant from October 1, 1942 through
October 31, 1947, and who were employed for a number of work days aggregating at least 250 
work days, either solely under this employment or in combination with work days within the 
parameters (excluding aggregate work day requirements) established for other classes of employees
included in the SEC. 

A copy of the Secretary’s letter to Congress recommending this designation is included as 
Attachment 1. This designation became effective on January 7, 2006, in the absence of 
Congressional action as provided for under 42 U.S.C. 7384l(14)(C).

A report attached to the Secretary of HHS’s letter, entitled “HHS Designation of Additional 
Members of the Special Exposure Cohort,” provided the supporting rationale for designating a class
of employees of the Linde Ceramics Plant in Niagara Falls, New York, from October 1, 1942 
through October 31, 1947.

Section IV, “Designation Findings,” summarized NIOSH’s finding that “… there is insufficient 
information to estimate the maximum radiation dose for every type of cancer for which radiation 
doses are reconstructed that could have been incurred under plausible circumstances by any 
member of the class, or to estimate the radiation doses of members of the class more precisely than 
a maximum dose estimate.”  The designation found that “Radiation survey and film badge data 
provide means for reconstructing external doses and it is possible to estimate the exposure that 
resulted from occupational medical x-rays.”  It went on to find, however, that “Data from October 
1942 to October 1947 is insufficient to support reconstruction of internal exposures and resulting 
doses.  Urinalysis for internal dosimetry was implemented in November 1947.  The air monitoring 
program, including task analysis with air concentrations measured in breathing zone, general area, 
and process area, began in 1947.” 

Thus, the Secretary of Health and Human Services determined that it is not feasible to undertake 
dose reconstructions for individuals employed at the Linde Ceramics Plant from October 1, 1942 
through October 31, 1947. 

References: Energy Employees Occupational Illness Compensation Act of 2000, 42 U.S.C. § 7384 
et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of the 
Special Exposure Cohort Under EEOICPA; and the December 8, 2005 report to Congress from the 



Secretary of HHS, entitled, “HHS Designation of Additional Members of the Special Exposure 
Cohort.” 

Purpose: To provide procedures for processing claims for the SEC class atomic weapons employees
who worked at the Linde Ceramics Plant from October 1, 1942 through October 31, 1947.

Applicability: All staff.  

Actions: 

1. This new addition to the SEC affects the consideration of all atomic weapons employees who 
worked at any location within the site boundaries of the Linde Ceramics Plant, Tonawanda, NY, 
during the period October 1, 1942 through October 31, 1947. In a letter to DOL, dated February 23, 
2006, NIOSH clarified its interpretation of the SEC class to comprise all atomic weapons 
employees who worked at any location within the Linde Ceramics site boundaries during the 
designated time period.  A copy of this letter is included as Attachment 2. For the purposes of 
processing claims, the term “Linde Ceramics Plant” is not limited to employees who worked in 
certain buildings at the site, but is inclusive of employment at any combination of employment at 
building 14 (Tonawanda Laboratory), 30, 31, 37, 38, 39, A and B. It is also noted that the Board’s 
recommendation report to the HHS secretary, and the Secretary’s letter to Congress cite the Linde 
Ceramics Plant facility location as “Niagara Falls, NY.” However, this location is synonymous with 
“Tonawanda, NY.” It encompasses claims already denied, claims at NIOSH for dose reconstruction,
and future claims yet to be submitted.  

2. The Division of Energy Employees Occupational Illness Compensation (DEEOIC) is to produce 
pertinent reference lists identifying all Part B Linde Ceramics Plant claims that are potentially 
included in the SEC class. The lists will identify those cases that must be reviewed by the district 
office(s) to determine whether SEC class criteria are satisfied including pending cases with 
employment during the SEC period with either a specified, non-specified cancer, or previous denial 
for POC less that 50%. These lists will be submitted to the appropriate district office(s) for 
processing in accordance with the instructions provided herein.

3. A formal request for data has also been submitted from the DEEOIC to NIOSH requesting two 
lists of case files where employment is claimed at the Linde Ceramics Plant during the SEC period. 
The request pertains to those employee case files pending a NIOSH dose reconstruction. One list 
will identify employee case files with at least one specified cancer claimed and the other list will 
address files with non-specified cancers.  

4. NIOSH will return dose reconstruction analysis records for those cases with a specified cancer to 
the appropriate district office along with a CD for each case.  The CD contains all of the NIOSH 
documentation generated to date, e.g., CATI report, correspondence, and dose information.  Also, 
included on the CD in the Correspondence Folder should be a copy of the NIOSH letter sent to each
claimant informing the claimant of the new SEC class and that his or her case is being returned to 
DOL for adjudication.  A copy of the NIOSH letter to affected Linde Ceramics Plant claimants is 
included as Attachment 3.  The Claims Examiner (CE) must print out a hard copy of the NIOSH 
letter for inclusion in the case file. Employee case files returned from NIOSH to the district office 
for potential inclusion in the SEC class must be coded as “NW” in ECMS.  The effective date for 
the code entry is January 7, 2006.

5. For any cases identified (either by NIOSH or DEEOIC) as having a potential for compensability 
based on the new SEC class, the responsible CE is to undertake appropriate action to ascertain 
whether the evidence of file meets the criteria delineated in the designation.  The CE is to review all
relevant documentation contained in the case file, including any documentation that NIOSH may 
have acquired or generated during the dose reconstruction process.  If the evidence is unclear as to 
whether the employment or medical documentation satisfies the SEC class requirements, the 
claimant should be asked to provide clarifying evidence.  



6. After appropriate development has occurred, the CE is to ascertain whether the employee has a 
specified cancer, as listed in DEEOIC Procedure Manual Chapter 2-600.5.  If the employee has a 
specified cancer, proceed to the next step. If the employee does not have a specified cancer, proceed
to Action #9.  

7. The CE must verify that the employee was an atomic weapons employee who worked at the 
Linde Ceramics Plant.  If the employee meets this criterion, the CE then determines whether the 
worker was employed at the Linde Ceramics Plant for at least 250 work days the October 1, 1942 
through October 31, 1947.  In determining whether the employment history meets the 250 work day
requirement, the CE can consider employment either solely at the Linde Ceramics Plant or in 
combination with work days for other SEC classes. 

8. Once the CE has determined that the person named in the claim has a diagnosed specified cancer 
and meets the employment criteria of the SEC class, the CE should proceed in the usual manner for 
a compensable SEC claim and prepare a recommended decision.  

9. As discussed earlier, the Secretary of Health and Human Services determined that it is not 
feasible for NIOSH to perform dose reconstructions for atomic weapons employees who worked at 
the Linde Ceramics Plant from October 1, 1942 through October 31, 1947. However, NIOSH has 
indicated that external dose reconstructions for non-specified cancers may be possible. For those 
Linde Ceramics Plant cases NIOSH has identified as having a “non-specified” cancer and are 
already at NIOSH for dose reconstruction, NIOSH will retain the case for processing unless 
otherwise advised by the district office.  As noted previously, the district office will receive a listing 
of all cases with non-specified cancer claims for Linde Ceramics Plant.  The district office is to 
review the identified cases to ensure that there is no possibility of inclusion in the SEC class. 
Should the CE find a case that may qualify for the SEC class, an electronic notification should be 
made to the appropriate NIOSH point of contact to have the case returned to the district office.  The 
“NW” code will be input for this type of case with an effective date of January 7, 2006.

10. For those cases that were identified by NIOSH as having a “specified cancer” and therefore 
returned to the district office, if it is determined that the case does not qualify for the SEC class, the 
CE, through the Senior CE (SrCe), notifies the appropriate point of contact at NIOSH via E-mail to 
proceed with the dose reconstruction. The SrCE would then print a copy of the “sent” e-mail 
(making sure the printed copy documents the date it was sent) and inputs the NI code to ECMS. The
E-mail should include a brief statement of why the case should proceed with dose reconstruction, 
e.g., non-qualifying employment at the Linde Ceramics Plant, insufficient latency period, does not 
meet the 250 work day requirement, or not a specified cancer. The ECMS status code “NI” will be 
input effective the date of E-mail requesting NIOSH to proceed with dose reconstruction.  A hard 
copy printout of the E-mail is to be inserted in the case file.

11. For any claim that is not already at NIOSH effective January 7, 2006 and for which the CE 
determines a dose reconstruction is appropriate, the normal NIOSH referral process will apply.

12. Upon receipt of a dose reconstruction report on cases deemed by the district office to be 
excluded from the new SEC class, the CE proceeds in the usual manner and prepares a 
recommended decision.  It should be noted that in any instance where a dose reconstruction is not 
possible based on the information available, NIOSH will so advise in their correspondence back to 
the district office.  Upon receipt of either a dose reconstruction report or a notice that a dose 
reconstruction is not possible (on a confirmed non-SEC employee case), the “NR” Code is input 
into ECMS and the district office proceeds with the issuance of a recommended decision.

13. As noted previously, the district office is provided a listing of all denied claims that may now 
satisfy the criteria for inclusion in the SEC class.  Upon review by the CE, if a case with a denied 
final decision now meets the SEC class criteria, the CE must submit the case for reopening through 
the appropriate process in the district office.  The case must be forwarded to the DEEOIC Director 
to reopen the claim per 20 C.F.R. § 30.320.



14. FAB personnel must be vigilant for any Linde Ceramics Plant cases that have a recommended 
decision to deny.  If the employee worked at the Linde Ceramics Plant for the specified period, has 
a specified cancer, and meets the 250 work day requirement, the recommended decision must 
remanded to the district office in the usual manner.

15. A period of 60 calendar days, effective the issuance date of this directive, is granted for case 
files affected by this SEC that are returned from NIOSH for evaluation by the DEEOIC to either 
receive a recommended decision for inclusion in the SEC or referral back to NIOSH for dose 
reconstruction. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections  
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Attachment 3

06-07 Potential eligibility of RECA-4 awardees under Part E of the EEOICPA

EEOICPA BULLETIN NO. 06-07

Issue Date:  May 18, 2006

___________________________________________________________

Effective Date:   May 18, 2006

___________________________________________________________

Expiration Date:  May 18, 2007

___________________________________________________________

Subject: Potential Eligibility of Radiation Exposure Compensation Act section 4 (RECA-4) 
awardees under Part E of the Energy Employees Occupational Illness Compensation Program Act 
(EEOICPA, or the Act).

Background: The statutory language in 42 U.S.C. § 7385j acts as a bar to any EEOICPA claim for 
cancer filed by employees who had received compensation under RECA section 4. It states:

Except in accordance with section 7384u of this title, an individual may not receive 
compensation or benefits under the compensation program for cancer and also 
receive compensation under the Radiation Exposure Compensation Act (42 U.S.C. 
2210 note) or section 1112(c) of Title 38.
Section 7384u refers to the $50,000 lump sum benefits available under the EEOICPA to RECA 
section 5 awardees, and was the only exception for benefits payable concurrently for cancer under 
both statutes.  Section 4 is a separate provision within the RECA which provides benefits for 
individuals with cancer who were either proximate to atomic tests at the Nevada Test Site 
(downwinder) or participated at the site of an atmospheric atomic weapon test (onsite participant).  
Given that coverage under section 4 is limited to individuals diagnosed with cancer, U.S.C. § 7385j 
prevented those awardees from receiving compensation under Part B of the EEOICPA, except for 
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chronic silicosis and beryllium disease. With the passage of Part E, the scope of potential illnesses 
covered under the EEOICPA has expanded.  An individual with a covered RECA section 4 cancer 
may have a non-cancer condition under Part E of the EEOICPA, in addition to chronic silicosis and 
beryllium disease.

This bulletin provides procedural guidance for handling EEOICPA claims where a RECA section 4 
award has been granted or is pending.   

Reference: Energy Employees Occupational Illness Compensation Program Act of 2000, As 
Amended, 42 U.S.C. § 7384 et seq; Radiation Exposure Compensation Act (RECA), 42 U.S.C. § 
2210 note; Federal (EEOICPA) Procedure Manual, Chapter 2-900.

Purpose: To provide procedures for handling claims under Part E of the EEOICPA for individuals 
who have either received an award, or have a pending claim under RECA section 4.  

Actions: 

1.   Upon receipt of an EEOICPA claim for benefits, the Claims Examiner (CE) must determine if 
there is evidence that the employee has filed a claim with the Department of Justice (DOJ), under 
RECA-4.  This can usually be accomplished by reviewing the information provided by the 
claimant(s) in the, “Awards and Other Information” section of the EE-1 or EE-2 claim form.   There
may also be relevant information in the case record indicative of a RECA-4 claim, such as an award
letter or other RECA-related documentation. 

2.  If the evidence suggests that a RECA-4 claim has been filed, the CE must determine the status of
the claim by contacting DOJ, the federal agency that administers benefits under RECA. Attached to 
this bulletin is a letter that may be utilized by the CE when seeking information from DOJ on the 
status of a RECA claim (Attachment 1). 

3.  Upon receipt of the DOJ’s response, the CE must then proceed with development of the claim 
for compensation. If there is confirmation of an award under RECA-4, then development should 
proceed with respect to any claimed medical condition(s), other than cancer, to determine if there is 
evidence of a compensable Part E covered illness. The CE should follow the standard procedures 
for development of covered employment in a Part E claim in accordance with the EEOICPA 
Procedure Manual (PM) Chapters 2-400, E-400, and E-500,as well as any other medical or factual 
development needed. 

4.  Should cancer be the only claimed illness, and an award under RECA-4 is confirmed, the CE 
may proceed with a recommended denial of compensation under Part E.  The denial of 
compensation should specifically reference the exclusion to benefits for cancer under both 
EEOICPA and RECA contained in 42 U.S.C. § 7385j.  

5.  If the response from DOJ indicates that a RECA-4 decision is pending determination, the CE 
must prepare a letter to the claimant(s), explaining that an EEOICPA and a RECA-4 cancer claim 
cannot be adjudicated concurrently.  The claimant(s) must be asked to select which program they 
wish to pursue benefits under, for the claimed cancer(s). The claimant(s) should be notified that if 
they either fail to respond within 30 days, or if they elect to pursue their claim under RECA, their 
EEOICPA cancer claim will be denied. Development of any non-cancer condition will be pursued 
in accordance with the EEOICPA.  The claimant(s) should also be advised that if they wish to 
pursue their cancer claim under EEOICPA, they must formally withdraw their claim from RECA, 
and confirmation of such withdrawal must be obtained from DOJ. The letter should further state 
that if their RECA claim ultimately ends in a denial, then they may seek to have their EEOICPA 
cancer claim reopened.  

6.  Depending upon the response from the claimant(s), the CE will either proceed with the 
adjudication of the claimed cancer (upon confirmation of RECA-4 withdrawal) or will proceed with
development of the case for non-cancer conditions, and will issue a recommended decision that 
includes a denial for the claimed cancer. Any recommended decision that includes a denial of a 



claimed cancer, on the grounds that compensation cannot be awarded under both RECA-4 and 
EEOICPA, must reference 42 U.S.C. § 7385j.

7.  If DOJ reports that a RECA-4 award has been granted, but the claimant has elected to reject the 
settlement, and if a copy of the Acceptance of Payment form confirms this, the CE can proceed with
the adjudication of the cancer claim under the EEOICPA.  

Applicability: All personnel.

Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

Peter M. Turcic

Director, Division of Energy Employees

Occupational Illness Compensation

Attachment 1

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Resource Center 
Managers, Operation Chiefs, Hearing Representatives, and District Office Mail & File Sections.

06-08 Establishing causation for specific medical conditions under the Program (EEOICPA); 
updated by Bulletin 06-13

EEOICPA BULLETIN NO.06-08    
Issue Date:  April 25, 2006

___________________________________________________________

Effective Date:  April 25, 2006

___________________________________________________________

Expiration Date:  April 25, 2007

___________________________________________________________

Subject:  Establishing causation for specific medical conditions under the Energy Employees 
Occupational Illness Compensation Program Act (EEOICPA).

Background:  Given the complexity and number of claims presented under Part E of the EEOICPA, 
means to expedite the claims adjudication process are being developed to assist the Claims 
Examiner (CE). As such, the Division of Energy Employees Occupational Illness Compensation 
(DEEOIC) National Office (NO) has established criteria for the presumption of causation in certain 
specific situations. 

The causal criteria described in this bulletin are based on findings by specialists in the field of 
Industrial Hygiene, Occupational Medicine and Toxicology.  These specialists researched 
authoritative scientific publications, medical literature, and industrial processes and occupational 
exposure records to develop accepted causal relationships between specific known medical 
conditions and exposure to specific toxic substances.  These findings are incorporated into this 
bulletin to assist the CE in rendering timely and accurate claim determinations under Part E of the 
EEOICPA.  Periodically this bulletin will be updated as new conditions are researched and new 
presumptions can be made.  

References:  Energy Employees Occupational Illness Compensation Program Act of 2000, 42 
U.S.C. § 7384 et seq.; Public Law 108-375; 20 C.F.R. §§ 30.111-30.114, 30.230-30.232, 
30.300-30.320, 30.400-30.406, 30.420-30.422, 30.505, 30.700-30.726, 30.815, and 30.900-30.912; 
the Federal (EEOICPA) Procedure Manual: Part E, Chapter E-500 (Evidentiary Requirements for 
Causation); the EEOICP Site Exposure Matrices website; and the National Library of Medicine 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin06-07Attachments/Attachment1.htm


Haz-Map.

Purpose:  To provide procedures for establishing causation for certain specific conditions identified 
by the DEEOIC.  

Applicability:  All staff.  

Actions: 

1.  The DEEOIC has developed specific criteria to establish a causal link between a diagnosed 
medical condition and toxic substance exposure.  Attachment 1 to this bulletin lists specific criteria 
the CE uses when adjudicating certain claims for compensation under Part E of the EEOICPA. 
When elements of Attachment 1 are satisfied, the CE can accept that exposure to a listed toxic 
substance is at least as likely as not a significant factor in aggravating, contributing to or causing the
medical illness.  As noted previously, this attachment will be periodically updated with new 
conditions. 

2.  The CE evaluates causation pursuant to this guidance using the Attachment 1 criteria in 
conjunction with EEOICPA Procedure Manual Chapter E-500 (Evidentiary Requirements for 
Causation).  The CE conducts a complete review of all evidence of the case file record and, when 
necessary, conducts development when the claimed medical condition corresponds to one of the 
toxic substances referenced in Attachment 1. All authorized evidentiary development tools, 
including the exposure data contained in the Site Exposure Matrices (SEM), are to be utilized. The 
SEM acts as a repository of information related to toxic substances potentially present at covered 
Department of Energy (DOE) and Radiation Exposure Compensation Act (RECA) sites, and is 
particularly helpful as an exposure development tool.  SEM can assist the CE in verifying the 
presence of a toxic substance at a given building or during a given work process.  Other sources of 
information may include contacting the claimant or seeking guidance from a DEEOIC technical 
specialist or District Medical Consultant (DMC).  

3.  The first step a CE takes in developing claims for causation using guidance pursuant to this 
bulletin is to verify the claimed medical condition. Medical evidence must establish the employee 
was diagnosed with the condition as identified by the specified ICD-9 code listed in the attachment. 
Initial development of the medical evidence is conducted based upon established procedures as set 
out in EEOICPA PM 2-300 and E-500.  

5.  The next action is to confirm exposure to the relevant toxic substance.  The CE examines all 
information contained in the case record (i.e. DAR responses, DOE FWP records, employment 
records) that references exposure to the toxic substance listed in Attachment 1.  The CE also 
searches SEM to determine whether or not it is possible that, given the employee’s labor category 
and the work processes engaged in, the employee was exposed to the toxic substance in the course 
of employment. The CE uses SEM to determine whether or not available data on the job title, 
location of employment, or job duties, is sufficient to reasonably establish exposure to the toxic 
substance. Since toxic substances may have more than one name and toxic substance names may 
vary by facility, the CE should also search SEM for toxic substance alias names when the true 
identity of the claimed substance is not known.

6. In addition to establishing exposure to a particular substance, the evidence must demonstrate the 
employee was likely exposed to the noted toxin for a particular duration of time. The required 
duration may vary depending on the toxic substance. The CE must evaluate the evidence to assess 
whether or not sufficient evidence exists to verify exposure for a period of time equal to or greater 
than the duration noted in Attachment 1.  The evidence does not need to conclusively prove the 
employee was directly exposed to the toxic substance throughout the entire work-shift or the 
exposure was continuous, merely that it would be reasonable that the employee’s labor brought him 
or her into contact with the toxic substance on a day by day basis. 

7.  For certain covered illnesses, it may be necessary to also establish a period of latency between 



the initial exposure to a toxic substance and the date of diagnosis of the claimed illness.  The CE 
evaluates the evidence to identify the date that exposure to the toxic substance first occurred.  If the 
latency period is equal to or exceeds the time outlined in Attachment 1, the CE has satisfied the 
criteria.  The CE relies on existing procedures as referenced in EEOICPA PM 2-300 to establish a 
diagnosis.  EEOICPA PM E-500 provides guidance as to evaluating latency periods.  

8.  If the evidence of record is sufficient to establish all of the necessary criteria identified in the 
attachment then causation is presumed to exist.  No further development for causation is required.  
A copy of the appropriate attachment is to be included in the case file as evidence of causation, and 
a recommended/final decision is issued.  This bulletin is cited in the recommended/final decision as 
the guidance upon which the adjudication was based.  

9.  If the documentation in the case file does not allow verification of all of the identified criteria, 
additional development in accordance with established procedures is required.  A claim for benefits 
is not denied simply on the basis that the evidence does not meet the requirements set forth in this 
bulletin.  If at any time the CE determines that DMC or technical specialist referral is necessary for 
an evaluation of the evidence, such referrals are made pursuant to established guidance. 

10.  The DEEOIC will periodically update the Occupational Illness Exposure Matrix.    

Disposition:  Retain until superseded or incorporated into the Federal (EEOICPA) Procedure 
Manual

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation 

Attachment 1

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections

06-09 Center to Protect Workers' Rights (CPWR)

EEOICPA BULLETIN NO. 06-09

Issue Date: June 2, 2006          

________________________________________________________________

Effective Date: June 2, 2006

________________________________________________________________

Expiration Date: June 2, 2007 

________________________________________________________________

This bulletin replaces Bulletin 04-09, Center to Protect Workers’ Rights (CPWR). It reflects 
the current contract details. 

Subject: Center to Protect Workers’ Rights (CPWR).

Background: The Division of Energy Employees Occupational Illness Compensation (DEEOIC) 
has received numerous claims from employees who worked in jobs related to construction or trade 
(construction workers, electricians, plumbers, etc.) in the nuclear weapons industry. Given these 
jobs are usually performed under a subcontract, obtaining reliable documentation to verify 
employment has proven difficult and time consuming.

To assist in the collection of relevant evidence, the DEEOIC has contracted with The Center to 
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Protect Workers’ Rights (CPWR) for assistance in obtaining records pertinent to construction and 
trade employees at DOE, Atomic Weapons Employer or Beryllium Vendor facilities. The DEEOIC 
has contracted with the CPWR due to their extensive access to records and their ongoing 
relationship to various worker advocate organizations. CPWR is a research, development, and 
training arm of the Building and Construction Trades Department (BCTD), of the American 
Federation of Labor-Congress of Industrial Organizations (AFL-CIO).  This unique relationship 
with the BCTD allows CPWR direct access to the 15 building and construction trades international 
unions, signatory contractors, union health and welfare records, and pension funds. As a 
consequence, they have access to employment records, pension contribution records, union rosters 
and dispatch records. In addition, CPWR has an extensive institutional knowledge and working 
experience with several DOE sites.

DEEOIC has contracted with CPWR to research and provide employment information for 
construction/trade worker claims where the Department of Labor (DOL) has been unable to obtain 
reliable information through available resources (i.e. DOE, corporate verifiers).  Additionally, 
CPWR is able to provide employment information for claims originating under both Parts B and E 
of the Act.  However, they serve no function in determining coverage for benefits, nor are they 
permitted to offer opinion as to the validity of the evidence presented to substantiate a claim. The 
CE retains the responsibility for evaluating evidence and making any judgment concerning covered 
employment. CPWR will be asked to provide any information or documentation that substantiates 
the following items:

(1) Evidence that a contractual relationship existed between DOE at the covered facility and the 
identified employer (contractor) during a specific time period;

(2) Evidence that the claimant was an employee of covered employer during the claimed time 
period;

(3) Evidence that the employee worked at the covered facility.

Currently CPWR is able to assist DEEOIC with several construction and trade positions, including 
laborers, at 21 DOE facilities.  Additional DOE facilities will be added on an as needed basis. 

Reference: EEOICPA Bulletin 03-27, Establishing Covered Subcontractor Employment. 

Purpose: To provide procedures for obtaining employment documents from CPWR.

Applicability: All Staff

Actions:

1. When the CE reaches the point in case development where he or she is attempting employment 
verification through the DOE or a corporate verifier, consideration must be given to referring the 
case to CPWR.

2. A referral to CPWR must be performed concurrently with other required developmental actions, 
such as requests for wage information from the Social Security Administration, or development 
letters to the claimant. The CE should not delay undertaking other avenues of development on a 
case while awaiting a response from CPWR.

3. A referral to CPWR is contingent on the facility where employment occurred and the type of job 
claimed. CPWR will coordinates the creation and updating with the National Office the submission 
of two lists.  One list identifies the facilities where CPWR can provide assistance. The second list 
identifies the types of jobs for which CPWR is likely to have information, such as construction or 
building trades. These lists are available to each District Office via the shared drive and are 
periodically updated. For a CPWR referral to proceed, the claimed employment must identify both 
a facility and job type appearing on the lists provided.

4. To determine that any period of claimed employment satisfies both the facility and job type 
criteria for CPWR, the CE must complete a Subcontractor Worksheet (Attachment 1).  The 



Subcontractor Worksheet has two parts, claimed and verified. The claimed section refers to the 
information provided by either the employee or survivor on forms EE-1, EE-2, and EE-3.   

Claimed Employment Dates - identifies the dates of employment listed on the form EE-3 and or 
occupational history, 

Claimed Covered Facility - identifies the facility(ies) at which the employee worked,

Claimed Subcontractor - identifies the subcontractor which employed the employee. 

The verified section refers to the documentation on record that supports the information reported on
the forms EE-1, EE-2, and EE-3.

Verified Contract/Employment – identifies the source that confirms the employer’s link to the 
Department of Energy,

Verified Earnings – identifies documents which supports that the employee was employed by the 
specified subcontractor, 

Verified Premises – identifies documents used to support the employee’s presence at a covered 
facility during the covered time period. 

5. Upon completion of the Subcontractor Worksheet (Exhibit 1), if the CE determines that any 
period of claimed employment satisfies both the facility and job type criteria for CPWR 
consideration, he or she may confer with the designated District Office Point of Contact(POC)or the
designated backup. The POC is selected by each District Office to serve as the principal liaison 
between DEEOIC and CPWR. There will be one POC per District Office. The designated POC is 
responsible for all communication between the District Office and CPWR. Moreover, the POC is 
responsible for certifying outgoing referrals and reviewing incoming responses.

6. If the POC agrees that the claim requires a CPWR referral, the appropriate forms are to be 
prepared. There are three principle forms used to make a CPWR referral: a Subcontractor 
Worksheet, a CP-1 Referral Sheet and a CP-2 Employment Response Report (Attachments 1, 2 & 
3). The Subcontractor Worksheet, previously described, apprises CPWR of the established 
documentation on record relevant to establishing covered employment. The CP-1 provides general 
information concerning the employee’s case file. The CP-2 is a form CPWR uses to respond to 
employment data requests made by the DEEOIC.

7. The CP-1 is to be completed by either the CE or the POC. Section 1 requires information 
concerning the case to be listed, such as employee name, claim type, file number and Social 
Security Number. In Section 2, the referring District Office is to be identified along with the number
of attached CP-2 Employment Response Reports. Any special requests or other relevant information
for CPWR is to be listed in the comment section.

8. For each claimed employer at a facility where CPWR can provide assistance, a separate CP-2 
Employment Response Report is to be prepared by the CE or POC. The CE or POC may prepare as 
many copies of the form as necessary. The CP-2 contains two sections. Section 1 is completed by 
the CE or POC and describes the employment to be researched by CPWR. It is important that the 
information specify both the periods of employment requiring verification and the type of evidence 
being requested such as evidence of contractual relationship, proof of employment with the claimed
employer, or evidence of employment on the premise of the claimed facility. Section 2 of the CP-2 
is reserved for CPWR to report any findings pertaining to the claimed employment.

9. Upon completion of the DOL’s portions of the CP-1 and CP-2, the POC is to conduct a complete 
review of all the material. He or she ensures that the information contained on the Subcontractor 
Worksheet and on the referral forms is reported accurately and satisfies all the requirements for 
submission to CPWR. Once the review is complete and the POC is satisfied that the Subcontractor 
Worksheet, the CP-1 and all CP-2 forms are completed correctly, he or she signs and dates the 
CP-1. The CP-1 Referral Sheet is certified on the day the referral is mailed out of the District 



Office.

10. Once the referral forms are completed and certified by the POC, copies of the Subcontractor 
Worksheet, the referral sheets and the factual documents (medical documents are excluded) in the 
case file are made. The POC or CE attaches the original CP-1 and CP-2 sheets to a copy of the 
Subcontractor Worksheet and factual documents in the case file. This constitutes a complete CPWR 
referral package. The entire package will be express mailed to CPWR. Copies of the Subcontractor 
Worksheet, CP-1 and CP-2 forms are to be inserted into the official case file.

11. On the same day that the referral package is mailed to CPWR, notification of CPWR 
involvement in the case must be prepared for each known claimant and/or authorized 
representative. The CE or POC must prepare a letter for each claimant that describes CPWR’s 
involvement in the case (Attachment 4). This letter must then be sent to the claimant(s) and/or 
authorized representative. 

12. CPWR will be able to accept a minimum of 3500 through a maximum of 6000 of CP-2s 
annually. Once the POC or the backup person determines the number of cases to be sent to CPWR 
during a given week, he or she is to batch all the referrals and express mail them weekly to:

Anna Chen (achen@zenithadmin.com)

Zenith Administrators

201 Queen Anne Avenue, North

Suite 100

Seattle, WA 98109

1-800-866-9663 

On the same day the referrals are expressed to Zenith, the POC or the backup person will email the 
total number of referrals requested from CPWR to the designated contact at the National Office. 
The email will include the last name of the employee, the last four digits of the employee’s case file
number, and the number of referrals requested per employee. 

13. The POC or the backup person is the ultimate arbiter of all issues involving the CPWR referral 
process. He or she is not to certify for submission any referral package that does not meet the 
requirements for referral. Any incomplete or inaccurate referral package must be returned to the CE.
The POC is to notify the CE of any deficiency and the steps necessary to correct the problem. 
CPWR is permitted to contact claimants directly. However, any request for claimant contact must 
be

submitted to the POC, who will then provide the necessary contact information.

14. The POC is responsible for tracking all CPWR referrals and responses. For each referral, the 
District Office must track the following information:

a. case number

     b. facility name(s),

     c. employer name(s),

d. number and date of referral(s) to CPWR,

e. number and date response(s) received from CPWR,

f. CE initiating request,

g. target due date (40 days from the date of referral).

h. number of overdue referral(s)(41 or more days from the date of referral.)

By the tenth day of each month, the DO POC will send the National Office an email summarizing 



the total number of CPWR referrals and responses for the preceding month, the number of 
outstanding requests (>40 days), the number of referrals determined to be eligible, the number of 
referrals determined to be ineligible, and the total number of referrals to date.  The number of 
referrals determined to be eligible is defined as the number of referrals that CPWR determined as 
valid requests.  The number of referrals determined to be ineligible is defined as the number of 
referrals that CPWR determined as invalid requests, e.g. the name was incorrect, the social security 
number was incorrect, the subcontractor was not a part of their database, etc.  Contractually, CPWR
can process a limited number of claims during the contracted time period. Therefore, the report will 
assist the National Office in tracking the number of requests by each District office on a monthly 
basis.

15. The CE or POC is to enter the claim status code “US” (Union sent) in the claim status history 
screen in both Parts B and E of ECMS with the status effective date equal to the date of referral 
mailing.  The “US” code signifies that all actions are complete pertaining to a CPWR mailing, 
including release of a completed referral package and mailing of a cover letter to the claimant(s).  
Upon entry of the “US” code, the CE or POC must select the number of CP-2s that are sent to 
CPWR from the corresponding drop-down box.  The drop-down menu will only allow the CE or 
POC to select a number between one and twenty.  

In the event that more than twenty CP-2s are sent to CPWR, the CE or POC will enter an additional 
“US” code and select the remaining number of CP-2s (greater than twenty) that are being mailed.  
For example, if twenty-five CP-2s are being sent to CPWR, the CE or POC will have to enter one 
“US” code and select “20” from the drop-down menu.  Then the CE or POC will have to enter a 
second “US” code and select “5” from the drop down menu.  

16. The CE or POC will also enter a 40 day call-up in ECMS effective the date of referral. If a CE 
or POC receives a call up notice indicating 40 days has elapsed and a response from CPWR has not 
been received, he/she will send notification via email to the POC. Upon receipt of the notification, 
the POC is to verify the delinquency and list it in their tracking program. The POC is then 
responsible for contacting CPWR by telephone or email to advise of the overdue request. The POC 
is to input a claim status code of “DE” (Developing Employment) in the claim status history screen 
on both Parts B and E of ECMS effective the date contact is made with CPWR concerning an 
overdue response. The CE or POC selects “US-Follow-up to CPWR” from the reason code list box. 
All phone calls or email are to be appropriately recorded in the case file. The POC has three 
working days to report all overdue referrals to CPWR.  Moreover, he or she must update the status 
of the referral in the CPWR tracking program.

17. In instances where CPWR requests that additional CP-2s are needed subsequent to their 
preliminary research and request such from the POC, the CE and POC must confer on the requests 
to determine if additional CP-2s are needed.  If they agree with CPWR’s assessment, the POC will 
forward via email or fax the appropriate number of additional CP-2s to the aforementioned address. 
If they do not agree with CPWR’s assessment, the POC will provide with an explanation of 
disagreement. 

In instances where new factual evidence is received by the district office (DO) while the CPWR 
referral is pending, the CE will review it for relevance to the CPWR referral. If the new factual 
evidence is received within the first week (five to seven calendar days) of the referral and the CE 
and POC agree that it is sufficient to establish covered employment, the CE must prepare an “EC 
Memo” (Attachment 5).  The POC will then advise, via email or fax, CPWR to cancel the referral.  

If there is new factual evidence and the CE and POC agree that it is not sufficient to establish 
covered employment, the POC will provide, via email or fax, CPWR with a supplemental package 
that contains another CP-1 identifying whether the attached CP-2s are new or supplemental.   

The POC will then update both Parts B and E of ECMS and the local spreadsheet with the 
appropriate changes whenever there is a change to the original referral package. For example, if the 



DO referred a claim in January with one (1) form CP-2 for CPWR to research, then receives more 
employment evidence in February which changes the number of CP-2’s to request, the POC enters 
another case status code US (drop down with the number of additional CP-2 forms) into ECSM, and
added to the local NO tracking spreadsheet as another case referred.

18. CPWR has 30 calendar days from receipt of a referral package to conduct appropriate research 
into the claimed employment, complete each CP-2 based on the evidence gathered, and express 
mail the response to the appropriate POC. Responses are to be bundled according to case file 
number.

19. District Office mailroom staff date stamps incoming responses according to established 
procedures and forwards it to the designated POC. The POC enters the receipt date in the tracking 
database and immediately forwards the CPWR response to the appropriate CE.

20. Upon receipt of a CPWR response, the CE or POC enters the claim status code “UR” (Received
from Union) in the claim status history screen on both Parts B and E of ECMS with the status 
effective date equal to the date the referral was date stamped received by the DO.  Upon entering 
the “UR” code, the CE must select a “VN-verified none”, “VS-verified some”, or “VA-verified 
all” from the corresponding drop-down box. 

Verified None (VN): when “NONE” of the data requested from CPWR was used to 
verify the claimed covered employment.

Verified Some (VS): when “SOME” portion of the data requested from CPWR was 
used to verify the claimed covered employment.

Verified All (VA): when “ALL” of the data requested from CPWR was used to verify 
the claimed covered employment.

21. When reviewing the CPWR response, the CE or POC is to ensure it is complete. The CE or 
POC checks to ensure that the number of CP-2 forms per bundle corresponds with the number of 
referrals identified on the CP-1 form. Each CP-2 form is to be marked according to the information 
found, submitted with any supporting documentation and signed by a representative of the CPWR. 
In particular, CPWR is required to complete the Search Results section on the CP-2 for each 
employer noting: the evidence located; whether it resulted in sufficient evidence to support the 
developmental components identified by the CE requiring assistance; comments to include where 
the information came from and how to interpret; a summary of all the evidence; contact information
for potential affiants; and contact information for the CPWR employee who conducted the search.

22. When reviewing the evidence, generally, there are five categories of records that can be 
submitted to the CE for consideration. The categories are listed in the CPWR Research Results 
section of the CP-2 Employment Response Report and will be marked if corresponding evidence is 
submitted. These categories include: Union Dispatch/Log, Pension Fund, Health & Welfare, 
Facility/Site, DOE Former Worker Program, and other. To assist the CE in distinguishing between 
the categories of records, the evidence will be labeled as follows: A – Union Dispatch Log; B – 
Pension Fund; C - Health Welfare Fund Records; D – Former Worker Program Records; E - Site 
Records.

(A) Union dispatch/log – records that show the placement of a worker to a specific 
jobsite and/or contractor. These records are filed at the local union hall or with the union
steward on the jobsite. A dispatch record may provide the following information: 
worker’s name, social security number, job title, project being assigned to, the date of 
assignment, the company/employer, hire/termination date, and pay scale.

(B) Pension fund – records maintained by a pension fund established pursuant to a 
collective bargaining agreement between a building and construction trades union and 
one or more employers to act as a trust for the purpose of providing pension benefits to 
employees covered by the collective bargaining agreement.



(C) Health and welfare – records maintained by a health and welfare fund established 
pursuant to a collective bargaining agreement between a building and construction 
trades union and one or more employers, to act as a trust for the purpose of providing 
pension group health, life, disability and similar benefits to employees covered by the 
collective bargaining agreement.

(D) Former Worker Program (FWP) - These programs evaluated the long-term health
conditions of former workers who may be risk of occupational diseases due to their 
former employment at certain DOE sites. Additional discussion on the FWP is located in
Bulletin 05-05. 

(E) Facility/Site - records that CPWR has obtained previously or concurrently from the 
DOE facility such as a certified payroll, a personnel record, or a collective bargaining 
agreement.

23. The CE is responsible for carefully assessing the relevance of any evidence or information 
submitted by CPWR. Judgments regarding covered employment rely on a careful examination of 
not only the evidence submitted by CPWR, but other sources as well. The CE should be mindful to 
ensure that the evidence submitted by CPWR reasonably substantiates allegations of employment 
brought forth by an employee or survivors. The evidence must reasonably satisfy all the 
components necessary to establish covered employment. In instances where additional action is 
needed subsequent to CPWR response, the CE must further develop the case.  For example, the 
evidence provided by CPWR confirmed that the employee was employed by a covered employer 
yet failed to place the employee on the premise during a covered time period.  Additionally, CPWR 
provided the names and addresses of individuals that may have known the employee yet this 
information was not previously contained in the factual evidence.  The CE must request an affidavit
form EE-4 from individuals identified by CPWR.  In any instance where the CE questions or does 
not understand the nature of the information supplied by CPWR, he or she must request the POC to 
contact CPWR for clarification.

24. The DEEOIC is the ultimate arbiter of any disputes arising between the program and CPWR. If 
the POC encounters an instance where a question of interpretation has arisen that can not be 
resolved through normal discourse with CPWR, the issue should be referred to the Branch of 
Policies, Regulations and Procedures. A memo is to be prepared outlining the issue to be resolved. 
Copies of the completed referral form(s) and any other relevant employment documentation are to 
be attached. All referrals prepared for the National Office are to be certified by the appropriate POC
and District Director.

Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees

Occupational Illness Compensation

Attachment 1

Attachment 2

Attachment 3

Attachment 4

Attachment 5

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections
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06-10 Illnesses that presently have no known causal link to toxic substances; This Bulletin is 
replaced by Bulletin 08-38

EEOICPA BULLETIN NO.06-10    

Issue Date:  June 2, 2006

___________________________________________________________

Effective Date:  June 2, 2006

___________________________________________________________

Expiration Date:  June 2, 2007

___________________________________________________________

Subject:  Illnesses that presently have no known causal link to toxic substances.   

Background:  Given the complexity and number of claims presented under Part E of the Energy 
Employees Occupational Illness Compensation Program Act (EEOIPCA), means to expedite the 
claims adjudication process are being developed to assist the Claims Examiner (CE).  The Division 
of Energy Employees Occupational Illness Compensation (DEEOIC) National Office (NO) 
established criteria for the presumption of causation in certain specific situations outlined in 
EEOICPA Bulletin NO. 06-08. In conducting research to establish these criteria, a number of 
claimed illnesses were identified for which DEEOIC was unable to find scientific information 
demonstrating an association with exposures to toxic substances.  DEEOIC has established criteria 
for handling claims where there is no known relationship between certain illnesses and occupational
exposure to toxic substances under Part E of the EEOICPA.

DEEOIC specialists researched authoritative scientific publications, medical literature, and 
occupational exposure records for information to identify medical illnesses for which current 
scientific knowledge does not show a relationship or an etiology due to biological or chemical 
exposure.  The findings of these specialists are incorporated into this bulletin to assist the CE in 
rendering timely and accurate claim determinations under Part E of the EEOICPA.  

While the information in this bulletin provides guidance relative to certain claimed medical 
conditions, it in no way precludes the claimant’s ability to present evidence that refutes the 
conclusions of the DEEOIC specialists.  To challenge the scientific conclusions presented, 
compelling and probative evidence must establish exposure to a toxic substance has been shown to 
cause, contribute, or aggravate an occupational illness.  This bulletin does not affect existing 
procedures in place for establishing causation based upon radiation exposure for cancer. 

References:  Energy Employees Occupational Illness Compensation Act of 2000, 42 U.S.C. § 7384 
et seq.; 20 C.F.R. §§ 30.111-30.114, 30.230-30.232, 30.300-30.320, 30.400-30.406, 30.420-30.422, 
30.505, 30.700-30.726, 30.815, and 30.900-30.912; the Federal (EEOICPA) Procedure Manual: 
Part E, Chapter E-500 (Evidentiary Requirements for Causation); the EEOICP Site Exposure 
Matrices website; and the National Library of Medicine Haz-Map.

Purpose:  To provide guidance on handling claims where certain claimed medical conditions have 
no known relationship to a toxic substance.  

Applicability:  All staff.  

Actions: 

1.  The DEEOIC has identified certain illnesses with no known causal link to toxic substance 
exposure.  Attachment 1 to this bulletin lists specific medical conditions and their associated ICD-9 
codes where there is presently no known relationship to toxic substance exposure. Therefore, 
extensive development of the claim is not required.  This Attachment may be up dated periodically 
with additional information.  



2.  Initial development of the medical evidence is conducted based upon established procedures as 
set out in EEOICPA PM 2-300 and E-500.  Medical evidence must establish a covered employee 
was diagnosed with the disease or illness being claimed.  Once the CE has confirmed the existence 
of a diagnosed illness, he or she should determine if it corresponds to one of the conditions listed in 
Attachment 1.

3.  If it is determined the diagnosed illness corresponds to one listed on Attachment 1, the CE 
prepares a letter to the claimant(s) listed in the case file.  The letter should notify the claimant(s) 
that the condition being claimed is not scientifically recognized as having any known link to 
exposure to a toxic substance (Attachment 2).  If the claimed condition listed in this Attachment is 
cancer, the claimant is advised that DEEOIC will assess the claim based upon exposure to radiation.
This is done either through membership in a Special Exposure Cohort (SEC) class or the dose 
reconstruction process and the resultant Probability of Causation (POC). If the outcome of the SEC 
or POC is negative, the claimant must produce evidence that the cancer is affiliated with a 
biological or chemical exposure.  If the claimed condition in this Attachment is not cancer, the 
claimant is specifically informed there is no known scientific link between exposure to radiation 
and the listed condition.  The claimant is further advised the DEEOIC will evaluate any argument, 
medical, or scientific evidence submitted in support of a causal relationship between the claimed 
illness and a toxic substance exposure.  The letter is to allow the claimant(s) thirty days to provide a
response.  If additional time is required to obtain information, the claimant should notify the claims 
examiner.  The CE will permit any reasonable request for an extension of the deadline for evidence 
submission.  

4.  Upon receipt of any evidence from the claimant(s), the CE must evaluate it to determine if there 
is any compelling or probative basis for DEEOIC specialist review.  Items of particular interest 
would reference human epidemiological studies or other scientific findings suggesting a causal 
relationship between an illness (referenced on Attachment 1) and a toxic substance.  Any 
well-rationalized opinion from a board-certified physician or other specialist attesting to such 
relationship would also be a sufficient basis for referral to the DEEOIC specialists.  Evidence that 
does not warrant a referral to a DEEOIC specialist includes:  unsubstantiated statements of causal 
relationship; speculative or equivocal medical/specialist opinions; scientific literature or other 
documents that do not reference the illness under evaluation; and general news articles from print or
the Internet.  When evaluating evidence of this nature, the CE consults with his/her Senior Claims 
Examiner or Supervisor and, if necessary, the DEEOIC Medical Director for guidance.  

5.  If, after reasonable development, the CE has determined the response from the claimant(s) is 
insufficient to warrant review by a DEEOIC specialist, a finding of causation can be rendered with 
regard to toxic exposure.  The CE will make the finding that an exposure to a toxic exposure was 
not “as least as likely as not a significant factor in aggravating, contributing to or causing the 
diagnosed illness.”  While it may be necessary to await a dose reconstruction and POC calculation 
regarding a diagnosed cancer, all non-cancerous conditions immediately receive a recommended 
decision denying compensation for the illness under the EEOICPA.  If any of the non-cancer 
conditions are consequential to the cancer, a decision on those conditions should not be rendered 
until the cancer decision is made.  The recommended decision includes a citation to this bulletin.  A 
copy of the attachment is inserted into the case record. 

6.  The following wording is to be included in the Conclusions of Law in both the recommended 
and final decisions:

The evidence of record establishes that the claimed medical condition, [insert condition], neither 
has a known scientific relationship to toxic substances nor is “at least as likely as not” caused by 
such exposure at a covered DOE facility during a covered time period. 

Disposition:  Retain until superceded or incorporated into the Federal (EEOICPA) Procedure 
Manual



PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation 

Attachment 1

Attachment 2

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections

06-11 Supplemental Guidance for Processing Claims for the Special Exposure Cohort (SEC) 
Class for the Y-12 Plant, March 1943 – December 1947

EEOICPA BULLETIN NO.06-11                       

Issue Date: June 5, 2006

________________________________________________________________

Effective Date: September 24, 2005 
________________________________________________________________

Expiration Date: June 5, 2007

________________________________________________________________

Subject:  Supplemental Guidance for Processing Claims for the Special Exposure Cohort (SEC) 
Class for the Y-12 Plant, March 1943 – December 1947.  

Background:  On September 24, 2005, the following Y-12 class designation was added as a SEC 
employee class:

Department of Energy (DOE) employees or DOE contractor or subcontractor employees who 
worked in uranium enrichment operations or other radiological activities at the Y-12 facility in Oak 
Ridge, Tennessee from March 1943 through December 1947 and who were employed for a number 
of work days aggregating at least 250 work days, either solely under this employment or in 
combination with work days within the parameters (excluding aggregate work day requirements) 
established for other classes of employees included in the SEC. 

NIOSH has determined it is possible to estimate the radiation exposure that resulted from 
occupational medical X-ray doses alone to complete a sufficiently accurate dose reconstruction for 
this SEC class.  As such, for cases with a non-specified cancer and/or do not meet the employment 
criteria of the SEC class, NIOSH will perform a dose reconstructions based solely on X-ray dose. 

On November 21, 2005, the Division of Energy Employees Occupational Illness Compensation 
(DEEOIC) issued Bulletin 06-04 which provided procedures for processing claims included in the 
Y-12 and Iowa Army Ammunition Plant (IAAP) SEC classes.  This bulletin pertains only to the 
Y-12 SEC procedures; it does not affect any information related to the IAAP SEC class. 

Since the issuance of Bulletin 06-04, DEEOIC has encountered difficulties in attempting to apply a 
standard for what constitutes “uranium enrichment operations or other radiological activities,” and 
an employee’s involvement in such work.  The Y-12 facility is comprised of many different 
buildings where many different types of activities occurred. Some of locations or activities do not 
involve any work with radiological material.  It is also recognized that there are also many different 
labor categories at the site. 

While certain workers were likely linked to routine uranium enrichment operations or other 
radiological activities as part of their normal job functions, others would have a much lower 
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likelihood of being exposed to these types of processes.  Accordingly, it was determined that 
development of accurate information needed to occur to identify work locations, job categories, and
duties to link an employee to “uranium enrichment operations or other radiological activities.”  

Radiation exposures at Y-12 during the SEC period resulted from uranium in various forms and 
occurred primarily in locations where the uranium was received, analyzed, chemically converted, 
and recycled and/or purified.  This SEC is based on the absence of internal or air sampling data for 
employees who were potentially routinely exposed to airborne concentrations of uranium products. 

During 1943 to 1947, Y-12’s primary function was to perform uranium enrichment using an 
electromagnetic isotope separator known as a “calutron.”  Calutrons were used to separate out 
enriched uranium from other uranium isotopes.  The concept was that the enriched uranium would 
be separated and preferentially captured onto a “receiver.”  The efficiency of the calutron process 
was limited and significant proportions of the enriched uranium were deposited on the liner (inside 
wall of the calutron) and on internal equipment before it made it to the receiver.  Uranium splattered
on the inside of the calutron had to be recovered through labor-intensive cleaning operations.  The 
recovered uranium was then recycled, handled, and the enriched uranium was chemically 
separated.  

The calutrons provided little potential for internal exposures while in use, because the calutrons 
were fully closed systems operated under a high vacuum (negative pressure). The potential for 
significant airborne uranium concentration (internal exposure) occurred when the calutron was not 
operating, and partially disassembled, for the purpose of recovering enriched uranium from the 
calutron walls.  In addition, uranium was recovered/salvaged from components within the calutron. 
Recovery of uranium from the calutron as a whole, involved manual cleaning, washing, vacuuming,
and concentrated nitric acid leaching. Salvaging refers to the recovery of relatively smaller amounts
of uranium from items associated with the recovery process, such as liquid and solid waste material 
from the calutron maintenance and/or clean-up activities.  The recovered uranium was chemically 
separated or recycled back through the calutron feed material. Therefore, the potential for uranium 
intake was significant during the recovery, handling, salvaging, and chemical separation phases. 

The SEC designation covers employees who were routinely involved with uranium enrichment 
operations or other radiological activities.  Employees performing other, non-uranium enrichment 
duties, but were routinely present within the buildings or areas where uranium enrichment 
operations or other radiological activities occurred are also considered part of the SEC class. The 
DEEOIC does not construe the SEC designation to apply merely to any employee present at the 
Y-12 Plant during the designated time frame.  

After appropriate research using available data pertaining to the Y-12 Plant, the DEEOIC has 
developed resources to identify locations, work processes, and job categories with a high likelihood 
of routine involvement in “uranium enrichment operations and other radiological activities.”  This 
information is provided as attachments to this bulletin to assist the CE in determining whether an 
employee can be considered a member of this SEC class at Y-12.  During the course of evidentiary 
development for the SEC class, the CE must compare the employment information provided in the 
case to the information provided in this bulletin. 

The information contained in this bulletin is supplemental to the guidance provided in EEOICPA 
Bulletin 06-04. In addition, it affects consideration of cases where the evidence of record establishes
the existence of a qualified “specified cancer” and employment as a DOE employee, DOE 
contractor, or subcontractor at the Y-12 Plant is verified for 250 work days from March 1943 
through December 1947. 

References: Energy Employees Occupational Illness Compensation Act of 2000, 42 U.S.C. § 7384 
et seq.; 42 C.F.R. Part 83, report to Congress from the Secretary of HHS, entitled, “HHS 
Designation of Additional Members of the Special Exposure Cohort, Designating a Class of 
Employees from Y-12 Plant, Oak Ridge, Tennessee.”



Purpose: To provide guidance pertaining to the definition of the term, “uranium enrichment 
operations or other radiological activities,” using site identifiers such as buildings, work duties, and 
work titles. 

Applicability: All staff.

Actions: 

1.  The CE is to ensure all cases considered for the SEC class satisfy the requirement that the 
employee worked in “uranium enrichment operations or other radiological activities” at the Y-12 
facility in Oak Ridge.  This replaces the guidance specifically referenced in item number 3, in 
Bulletin 06-04, which states the CE would assume the employee was involved in the specified 
activities if a NIOSH referral had been performed prior to September 24, 2005.

2.  Once the CE has developed the case to satisfy the initial components of the SEC class, it is then 
necessary to make a determination as to whether the employee was involved in “uranium 
enrichment operations or other radiological activities” for a period equal to or greater than 250 
aggregate work days between March 1943 to the end of December 1947.  The CE should review all 
relevant employment documentation contained in the case file including any data that may have 
been obtained by NIOSH during development of a dose reconstruction, such as the CATI report, 
correspondence, DOE employment and other DOE records, and any dose assessment.  This 
information may be found on the NIOSH CD attached to the case file. NIOSH did not develop 
employee-specific analyses records or dose reconstructions for many of these Y-12 cases received 
prior to the SEC designation date; therefore, the NIOSH CDs for these cases may not contain 
adequate information for the purpose of adjudication.  The CE may also use any available 
programmatic resources including:  DAR requests, ORISE database, Site Exposure Matrix (SEM), 
occupational interviews conducted by the DEEOIC resource center, claimant requests, etc.  Other 
relevant information pertaining to employment activities may also be contained in former Part D 
case material.  

3. Attachment 1 provides a list of those positions the DEEOIC accepts were affiliated with uranium 
enrichment operations at the Y-12 Plant.  The list includes job title strings (abbreviations) that DOE 
records may reference, as well as the actual job title.  The list is not all-inclusive, but gives a good 
basis for the type of job titles that were routinely affiliated with uranium enrichment operations.  
Attachment 2 provides a list of buildings where uranium enrichment operations or other processes 
relating to radiological material were conducted.  Attachment 3 provides example descriptive terms 
for the processes known to be linked to uranium enrichment operations.  Attachment 4 describes 
“other radiological activities” and associated job titles.  The “other radiological activities” most 
likely took place in the main research and development (R & D) building, 9202.  Support for these 
covered R & D activities may have also taken place at the analytical lab (building 9203) located 
behind the R & D building. All the attachments serve to provide guidance to the CE in evaluating 
the evidence to make an informed judgment as to whether it is reasonable to conclude employment 
in uranium enrichment operations or other radiological activities occurred.   

4.  In those instances where the evidence of record substantiates the employee routinely worked in a
position or at a location linked to uranium enrichment operations or other radiological activities 
(from attachment 1-4), the CE can accept the employee is included in the SEC class, if all other 
criteria are satisfied.  Based on the information presented, the CE should make a rationalized 
judgment as to whether the employee performed routine duties connected to uranium enrichment 
operations or other radiological activities. The totality of evidence must be sufficiently affirming to 
convince the adjudicator that the claim presented is reasonably accurate and is not based merely on 
ambiguous statements provided by the claimant. For example, a claim is presented from a survivor 
who states her father’s job entailed scraping uranium from the machine walls at the Y-12 Plant.  
DOE confirms the employee worked at the Y-12 Plant from 1945-1955.  An accident reports shows 
that the employee lacerated his arm during process recovery operations in the plant.  Given that 
attachments 1-3 establish uranium recovery and recycling operations are affiliated with uranium 



enrichment operations, and employment occurred for two years during the SEC period, the CE 
should accept the employee as part of the SEC. No development is needed to confirm the 
employee’s job title or plant location of his work.  A comparison between the claimant’s statements 
and available employee-specific data, and the collective information contained in Attachments 1-4, 
provides a sufficient basis for evaluating the claim.

5.  Alternatively, in a situation where an employee is identified as having worked a position that is 
not referenced in the attachments and it is unclear what location at the plant he routinely worked, 
but the evidence demonstrates the employee worked an “operational support” role; the employee 
may be included in the SEC class.  “Operational support” roles are defined as any job or position 
that would have a likelihood of routine employment activities within any building at the Y-12 plant 
involving uranium enrichment or other radiological activities.  This includes jobs such as 
electricians, pipe fitters, welders, etc.  For example, a survivor claim is presented where the family 
does not know the precise job title of the employee, but they know he was a pipe-fitter. DOE 
confirms employment at Y-12, but provides no other information other than the employee was 
present at the site from March 1945 to April 1962.  A co-worker affidavit states he knew the 
employee and he remembers the employee worked inside several large buildings performing checks
and routine maintenance on large machines whenever they were shut down.  In this instance, the CE
accepts the employee as a member of the SEC given the high likelihood that he performed 
employment activities linked to uranium enrichment operations or other radiological activities. The 
CE should make specific findings in the recommended decision that lead to this conclusion.

However, if there is specific evidence the employee worked in an “operational support” position, 
but did not have employment activities that brought him into routine contact with one of the 
recognized building locations affiliated with uranium enrichment or other radiological activities, the
benefit of the doubt cannot be extended to the employee. This would occur if the employee was 
specifically assigned to work in one location not accepted as being linked to uranium enrichment 
operations or other radiological activities.  It can also apply to employees whose position was 
limited to working exterior locations at the plant.  Under circumstances where specific and 
contradictory exists to exclude an “operations support” employee from the SEC class, the CE must 
undertake additional development of the claim.  

6.  If the evidence of record indicates that the employee worked in a position that is neither listed in 
the attachments to this bulletin nor reasonably considered “operational support” full development 
must be undertaken to determine if the employment satisfies the requirements of this SEC.  The CE 
can not grant these employees the benefit of the doubt when it comes to inclusion in Y-12 SEC 
class.  This would pertain to individuals employed in positions with a low likelihood of being 
routinely involved in uranium enrichment operations or other radiological activities.  For example, 
administrative and support staff, cafeteria workers, construction workers, couriers, custodians, 
groundskeepers, housekeepers, machinists, security guards, or similar occupational titles and duties 
are not likely to have been routinely involved in, or routinely located within, buildings associated 
with uranium enrichment operations or other radiological activities.  As such, compelling evidence 
would need to be submitted to show that such employees worked within one of the recognized 
buildings or facility locations accepted by DEEOIC as having involvement in uranium enrichment 
operations or other radiological activities. They would also need to satisfy the 250 aggregate 
work-day requirement during the relevant time period.  

7.  Ultimately, the evidence must establish a reasonable connection to uranium enrichment 
operations or other radiological activities as outlined in this directive.  If, after appropriate 
development, the evidence does not establish the requirements of the SEC, the CE should proceed 
in accordance with Item 9.   

8.  Once the CE has determined that the employee has a diagnosed specified cancer and meets the 
employment criteria of this Y-12 SEC class, the CE should proceed in the usual manner for a 
compensable SEC claim and prepare a recommended decision.



9.              As discussed earlier, NOISH determined that it is feasible to estimate the exposure that 
resulted from annual occupational medical X-ray doses.  For cases with a non-specified cancer 
and/or that do not meet the employment criteria of the SEC class, the CE must refer the case back to
NIOSH to perform dose reconstructions. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1 

Attachment 2

Attachment 3

Attachment 4

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections 

06-12 Evaluating Permanent Impairment to the Breast (Male or Female)

EEOICPA BULLETIN NO. 06-12            

Issue Date:  August 3, 2006

________________________________________________________________

Effective Date:  August 3, 2006

________________________________________________________________

Expiration Date:  August 3, 2007  

________________________________________________________________

Subject:  Evaluating Permanent Impairment to the Breast (Male or Female).

Background:  As a part of the adjudication process under Part E of the Energy Employees 
Occupational Illness Compensation Program Act (EEOICPA), impairment attributable to a covered 
illness is compensable under the provisions of 42 U.S.C. 7385s. Impairment is defined as a loss, 
loss of use, or derangement of any body part, organ system or organ functionality after having 
reached maximum medical improvement (MMI). MMI is reached when impairment is stabilized 
and unlikely to improve with or without medical treatment.  

The standard used to determine impairment is the American Medical Association (AMA) in its 
Guides the Evaluation of Permanent Partial Impairment 5th ed.  The Guides provide instruction 
needed for a physician to apply measures and other criteria for making a judgment on the total 
percentage of impairment due to injury or illness.  

The Division of Energy Employee Occupational Illness Compensation (DEEOIC) has received 
numerous claims from employees (male and female) who were diagnosed with breast cancer and 
are claiming impairment as a result of their illness.  Given the manner in which the American 
Medical Association (AMA) describes the methodology to calculate an impairment of the breast, it 
was determined that procedural clarification was required. 

In any instance where an impairment of the breast due to cancer is claimed, several factors are to be
addressed by the physician performing the impairment rating: (1) presence or absence of the organ; 
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(2) loss of function of the upper extremity; (3) skin disfigurement; (4) other impairment(s) caused 
by the breast cancer or lack of the organ.

By itself, the anatomical absence of a mammary gland is rated according to the AMA Guides, 
Section 10.9 Mammary Glands, p239, and is assigned a maximum of 5% of the whole person.

Loss of function of the upper extremity can accompany the surgical treatment of breast cancer, 
causing range of motion problems, neurological abnormalities, lymphedema, and other 
complications that affect the activities of daily living (ADL).  The physician performing the 
evaluation should use the AMA Guides, Chapter 16. The Upper Extremity, p433-512 to assess these
impairments.

Breast cancer and its surgical treatment can result in skin disfigurement which can be assessed 
using Sections 8.2 and 8.3 (p175 – 176) of the AMA Guides. 

Other physical impairments identified by the physician performing the evaluation need to be well 
documented and related to the underlying accepted condition, or therapy such as radiation and 
chemotherapy.  They have to be ratable under the AMA Guides.

The completed evaluation must delineate all the factors present in the case, together with the 
individual whole person impairment assigned to each, and a mention of the supporting sections and 
tables of the Guides.  The individual impairment percentages need to be added into a total 
impairment percent.

The Guides do not define “child bearing age”.  Therefore, for the purposes of DEEOIC (when 
considering impairment due to breast cancer), “child bearing age” will not be a determining factor 
when issuing an impairment rating.

References:  EEOICPA Part E Procedure Manual Chapter 2-900 and the AMA Guides to the 
Evaluation of Permanent Impairment, 5th Edition.

Purpose:  To provide guidance on evaluating impairment for individuals (male or female) diagnosed
with breast cancer.

Applicability: All staff.  

Actions:

1.  Upon receipt of a claim for impairment for the breast in either a male or female, the Claims 
Examiner (CE) will submit a request to the physician undertaking the evaluation for permanent 
impairment explaining all the criteria that must be considered and referenced in their final report. 
Attached to this bulletin is a sample letter that may be used for this purpose (Attachment 1). 

2.  When the completed impairment evaluation is returned, the CE must review it to ensure that the 
physician has comprehensively addressed each of the factors necessary for an acceptable rating.  
The report must show that the physician has considered:  (1) the presence or absence of the 
breast(s); (2) the loss of function of the upper extremity (or extremities if there is absence of both 
breasts due to cancer), including range of motion, neurological abnormalities and pain, 
lymphedema, etc.; (3) skin disfigurement; and (4) other physical impairments resulting from the 
breast cancer.  The total percentage of permanent impairment of the whole person must be 
supported by medical rationale and references to the appropriate sections and tables (with page 
numbers) of the AMA Guides.

3.  If the CE determines the physician has not provided a complete rating for a claimed impairment 
of the breast, a follow-up letter should be sent.  The CE should explain to the physician the noted 
deficiency in the assessment and that the purpose for obtaining a complete response is to ensure the 
employee received the maximum allowable rating provided by the Guides.   

4.  Upon receipt of an acceptable report pertaining to an assessment of permanent impairment of the
breast, the CE should proceed with additional development of the claim, as necessary, and issuance 



of a recommended decision.  

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections

06-13 Establishing causation for specific medical conditions under the Energy Employees 
Occupational Illness Compensation Program Act (EEOICPA)

EEOICPA BULLETIN NO.06-13         

Issue Date:  July 11, 2006

___________________________________________________________

Effective Date:  July 11, 2006

___________________________________________________________

Expiration Date:  July 11, 2007

___________________________________________________________

Note: This bulletin updates Bulletin No.06-08, with a revised attachment that establishes 
causation for Laryngeal Cancer and Hemangiosarcoma/Angiosarcoma of the liver.  

Subject:  Establishing causation for specific medical conditions under the Energy Employees 
Occupational Illness Compensation Program Act (EEOICPA).

Background:  Bulletin 06-08 describes accepted causal relationships between specific known 
medical conditions and exposure to specific toxic substances.  After appropriate research by 
Division of Energy Employees Occupational Illness Compensation specialists, additional diseases 
are found to be linked to toxic exposure. 

This bulletin replaces the attachment in Bulletin 06-08 to reflect the addition of two additional 
medical conditions: laryngeal cancer and hemangiosarcoma/angiosarcoma of the liver.

References:  Energy Employees Occupational Illness Compensation Program Act of 2000, 42 
U.S.C. § 7384 et seq.;  20 C.F.R. §§ 30.230-30.232; the Federal (EEOICPA) Procedure Manual, 
Chapter E-500 (Evidentiary Requirements for Causation); the EEOICP Site Exposure Matrices 
website; and the National Library of Medicine Haz-Map.

Purpose:  To provide a revised attachment for accepted causal relationships between specific known
medical conditions and exposure to specific toxic substances.

Applicability:  All staff.

Actions: 

1.   The CE is to replace the attachment in Bulletin 06-08 with attachment 1 to this bulletin. The 
attachment provides additional information with regard to the toxic exposure linked to laryngeal 
cancer and hemangiosarcoma/angiosarcoma of the liver.

2.   Additional revisions to attachment 1 will be issued periodically as new conditions are 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin06-12Attachments/Attachment1.htm


researched and new presumptions can be made.

Disposition:  Retain until superseded or incorporated into the Federal (EEOICPA) Procedure 
Manual

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation 

Attachment

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections

06-14 Illnesses that presently have no known causal link to exposure to toxic substances under
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA) ; This 
Bulletin is replaced by Bulletin 08-38

EEOICPA BULLETIN NO.06-14         

Issue Date:  August 1, 2006

___________________________________________________________

Effective Date:  August 1, 2006

___________________________________________________________

Expiration Date:  August 1, 2007

___________________________________________________________

Note: This bulletin updates Bulletin No.06-10, with a revised attachment adding prostate 
cancer to a list of illnesses with no known causal link to exposure to toxic substances.

Subject:  Illnesses that presently have no known causal link to exposure to toxic substances under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA).

Background: Bulletin 06-10 describes illnesses that presently have no known causal link to toxic 
substances. After appropriate research by Division of Energy Employees Occupational Illness 
Compensation specialists, an additional disease is found to have no known causal link to toxic 
substances. 

This bulletin replaces the attachment in Bulletin 06-10 to reflect the addition of one additional 
medical condition that presently has no known causal link to exposure to toxic substances: prostate 
cancer.

References: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C.
§ 7384 et seq.;  20 C.F.R. §§ 30.230-30.232; the Federal (EEOICPA) Procedure Manual, Chapter 
E-500 (Evidentiary Requirements for Causation); the EEOICP Site Exposure Matrices website; and 
the National Library of Medicine Haz-Map.

Purpose:  To provide a revised attachment for guidance on handling claims where certain claimed 
medical conditions have no known relationship to a toxic substance. 

Applicability:  All staff.  

Actions: 

1.   The CE is to replace the attachment in Bulletin 06-10 with Attachment 1 to this bulletin. 
Prostate cancer has been determined to have no known relationship to a toxic substance. 
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2.   Additional revisions to Attachment 1 will be issued periodically as new conditions are 
researched and new findings can be made.  

Disposition:  Retain until superseded or incorporated into the Federal (EEOICPA) Procedure 
Manual

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation 

Attachment

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections

06-15 Processing Claims for Pacific Proving Grounds SEC Class, 1946 - 1962

EEOICPA BULLETIN NO.06-15                       

Issue Date: September 27, 2006

___________________________________________________________

Effective Date: July 26, 2006 

___________________________________________________________

Expiration Date: September 27, 2007

___________________________________________________________

Subject:  Processing Claims for Pacific Proving Grounds SEC Class, 1946 - 1962 

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of a class of workers 
employed at the Pacific Proving Grounds (PPG) in the former United States Trust Territory of the 
Marshall Islands, to have this facility added to the Special Exposure Cohort (SEC).

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
decided it qualified for evaluation under 42 C.F.R. § 83.13.  NIOSH submitted its findings to the 
petitioners and the Advisory Board on Radiation and Worker Health (“the Board”).  On May 24, 
2006, the Board submitted recommendations to the Secretary of Health and Human Services (HHS)
to add to the SEC employees who worked at the PPG for the period from 1946 through 1962.   

On June 26, 2006, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress.

Pacific Proving Grounds, 1946 - 1962:

Department of Energy (DOE) employees or DOE contractor or subcontractor employees who 
worked at the Pacific Proving Grounds (PPG) from 1946 through 1962 for a number of work days 
aggregating at least 250 work days, either solely under this employment or in combination with 
work days within the parameters (excluding aggregate work day requirements) established for other
classes of employees included in the SEC, and who were monitored or should have been monitored.

In its evaluation, NIOSH determined that, “… there is insufficient information either to estimate the
maximum radiation dose for every type of cancer for which radiation doses are reconstructed that 
could have been incurred under plausible circumstances by any member of the class, or to estimate 
the radiation doses of members of the class more precisely than a maximum dose estimate.” 
Specifically, internal dose cannot be estimated. 
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NIOSH did determine that it can reconstruct occupational external dose using currently available 
film badge monitoring data or field radiation surveys. Also, NIOSH can determine exposure from 
occupational medical x-rays. 

In the June 26, 2006 report, the Secretary of HHS determined that it is not feasible to undertake 
dose reconstructions for the class of employees employed at the PPG from 1946 through 1962. 

A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  The SEC designation for this class became effective on July 26, 2006, which was 30
days after the Secretary of HHS designated the class for addition to the SEC in the report to 
Congress.  While Congress has the authority to reject the recommendation within the 30-day time 
frame, no action was taken to contradict the addition of this new SEC class. 

References: Energy Employees Occupational Illness Compensation Act of 2000, 42 U.S.C. § 7384 
et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of the 
Special Exposure Cohort Under EEOICPA; the June 26, 2006 report to Congress from the Secretary
of HHS, entitled, “HHS Designation of Additional Members of the Special Exposure Cohort, 
Designating a Class of Employees from Pacific Proving Grounds, Enewetak Atoll.” 

Purpose: To provide procedures for processing claims for the PPG SEC class.

Applicability: All staff. 

Actions: 

1. This new addition to the SEC affects DOE employees and DOE contractor employees or 
subcontractor employees employed at the PPG from 1946 through 1962 for a number of work days 
aggregating at least 250 work days, either solely under this employment or in combination with 
work days established for other classes of employees included in the SEC. It is particularly 
important for the CE to evaluate claims for the PPG workers carefully as it has been shown that 
many also worked at the Nevada Test Site (NTS) which also has a SEC designation.  This new SEC 
designation is established for workers who were “monitored or should have been monitored” while 
employed at the PPG. Using the current standards for monitoring of workers at a nuclear facility 
site, DOL is interpreting “monitored or should have been monitored” as including all employees 
who worked at the PPG during the period from 1946 to 1962.  The PPG included Bikini Atoll, 
Enewetak Atoll, Johnston Island and Christmas Island. This additional class encompasses claims 
already denied, claims at NIOSH for dose reconstruction, and future claims yet to be submitted.  

2. NIOSH has provided two lists of employees who claimed employment at the PPG during its SEC
class period.  One list covers employees with specified cancers and the other list addresses 
employees with non-specified cancers.  NIOSH will return analysis records for cases with specified 
cancers to the appropriate district office along with a CD for each case.  The CD contains all of the 
information generated to date, e.g., CATI report, correspondence, and dose information.  Also, 
included on the CD in the Correspondence Folder should be a copy of the NIOSH letter sent to each
claimant informing the claimant of the new SEC class and that his or her case is being returned to 
DOL for adjudication.  A copy of the NIOSH letter to affected PPG claimants is included as 
Attachment 2.  The Claims Examiner (CE) must print out a hard copy of the NIOSH letter for 
inclusion in the case file.

Since the NIOSH lists contain only cases that were with NIOSH for dose reconstruction at the time 
this SEC designation became effective, the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) has also produced a list identifying all PPG cases that are potentially 
included in the SEC class including cases that were previously denied.  The list identifies those 
cases that must be reviewed by the district office(s) to determine whether SEC class criteria are 
satisfied including pending cases with employment during the SEC period with either a specified, 
non-specified cancer, or previous denial for POC less than 50%.  The NIOSH and DEEOIC lists 
will be compared to ensure all potential SEC cases are identified by the district offices. The lists 



will be provided to the appropriate district offices under separate cover. 

3.  For any cases identified (either by NIOSH or DEEOIC) as having a potential for compensability 
based on the new SEC class, the responsible CE is to undertake appropriate action to evaluate 
whether the evidence of file meets the criteria delineated in the designation.  The CE is to review all
relevant documentation contained in the case file, including any documentation that NIOSH may 
have acquired or generated during the dose reconstruction process.  If the evidence is unclear as to 
whether the employment or medical documentation satisfies the SEC class requirements, the 
claimant should be asked to provide clarifying evidence. 

4.  Based on this review, the CE then determines whether the claimant has a specified cancer, as 
listed in DEEOIC Procedure Manual Chapter 2-600.5.  If the employee has a specified cancer, 
proceed to the next step.  If the employee does not have a specified cancer, proceed to Action #7.  

5.  If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 work days at the PPG from 1946 through 1962. In determining whether the employment 
history meets the 250 work day requirement, the CE must consider employment either solely at the 
PPG or in combination with work days for other SEC classes.  

Please note that for this new SEC class, the 250 work day calculation includes any time spent at any
of the islands or atolls that make up the PPG during its SEC time period. This includes time spent 
working or living at the PPG during the SEC time period. In addition, employees were evacuated to 
ships from the PPG prior to nuclear weapons tests being performed. Time spent on ships just prior 
to a nuclear weapons test is counted toward meeting the 250 work day requirement. For any 
24-hour period that the employee was present(either worked or lived) on the PPG or on ships 
(evacuated prior to a nuclear weapon testing), the CE would credit the employee with the equivalent
of three (8-hour) work days.  If there is evidence the employee was present at the PPG or on ships 
for 24 hours in a day for 83 days, the employee would have the equivalent of 250 work days and 
would meet the 250 work day requirement. 

Since continuous time spent at this site is credited toward the calculation of 250 work days, it is 
important the CE establish any period when the employee was not present at the site and exclude 
these periods from the 250 work day calculation.  In determining the actual employment period, the 
CE must have clear and convincing evidence of a beginning date (hire) and end date (termination) 
of employment at the PPG. Where the evidence is not clear and convincing or consists only of film 
badge date(s) without a beginning date or end date, the CE must await further policy guidance 
before proceeding with the verification of covered SEC employment at the site.  The National 
Office of DEEOIC continues to explore methods by which confirmation of employment can occur 
for workers alleging employment at the PPG.     

If the employee does not meet any of the employment criteria, proceed to Action #7.  

6.  Once the CE has determined the person named in the claim has a diagnosed specified cancer and
meets the employment criteria of the SEC classes, the CE should proceed in the usual manner for a 
compensable SEC claim and prepare a recommended decision.  

7.  As discussed earlier, the Secretary of Health and Human Services determined that it is not 
feasible for NIOSH to perform dose reconstructions for the class of employees who worked at the 
PPG from 1946 through 1962.  However, NIOSH has indicated that dose reconstructions for 
non-specified cancers may be possible for external occupational doses and occupational medical 
x-rays.  Accordingly, for cases with a non-specified cancer and/or that do not meet the employment 
criteria of the SEC class, the CE must refer these cases back to NIOSH to perform dose 
reconstructions.  The CE should code these cases as “NI”. 

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE should code the case as “NR,” but should not delete the “NW” or 
“NI” code already present in ECMS.  



8.  If the claim includes both a specified cancer and a non-specified cancer, medical benefits are 
only paid for the specified cancer(s), any secondary cancers that are metastases of the specified 
cancer(s), and any non-specified cancers that have a dose reconstruction that resulted in a 
probability of causation of 50 percent or greater.  

9.  If a case with a denied final decision now meets the SEC class criteria, the CE must submit the 
case for reopening through the appropriate process in the district office.  The case must be 
forwarded to the DEEOIC Director to reopen the claim per 20 C.F.R. § 30.320.

10.  FAB personnel must be vigilant for any PPG cases that have a recommended decision to deny.  
If the employee worked and lived at the PPG for the specified period, has a specified cancer, and 
meets the 250 work day requirement, the recommended decision must be remanded to the district 
office in the usual manner. 

11.   A period of 60 calendar days, effective with the issuance date of this directive, is granted for 
case files affected by this SEC that are returned from NIOSH for evaluation by the DEEOIC to 
either receive a recommended decision for inclusion in the SEC or referral back to NIOSH for dose 
reconstruction. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections  

06-16 Processing Claims for the Nevada Test Site SEC Class, January 27, 1951 – 1962

EEOICPA BULLETIN NO.06-16         

Issue Date:  September 12, 2006

___________________________________________________________

Effective Date:  July 26, 2006

___________________________________________________________

Expiration Date:  September 12, 2007

___________________________________________________________

Subject:  Processing Claims for the Nevada Test Site SEC Class, January 27, 1951 – 1962.

Background: 

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of class of workers from the 
Nevada Test Site (NTS) in Mercury, Nevada to have this facility added to the Special Exposure 
Cohort (SEC).

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
decided it qualified for evaluation under 42 C.F.R. Part § 83.13.  NIOSH submitted its findings to 
the petitioners and the Advisory Board on Radiation and Worker Health ("the Board").  On May 25, 
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2006, the Board submitted recommendations to the Secretary of Health and Human Services (HHS)
to add to the SEC employees who worked at the NTS for the period from January 27, 1951 through 
December 31, 1962.    

On June 26, 2006, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress.

Nevada     Test Site, January 27, 1951     - 1962:

Department of Energy (DOE) employees or DOE contractor or subcontractor employees who 
worked at the Nevada Test Site from January 27, 1951 through December 31, 1962 for a number of 
work days aggregating at least 250 work days, either solely under this employment or in 
combination with work days within the parameters (excluding aggregate work day requirements) 
established for other classes of employees included in the SEC, and who were monitored or should 
have been monitored. 

NIOSH determined that "… there is insufficient information either to estimate the maximum 
radiation dose for every type of cancer for which radiation doses are reconstructed that could have 
been incurred under plausible circumstances by any member of the class, or to estimate the 
radiation doses of members of the class more precisely than a maximum dose estimate."
 Specifically, internal dose cannot be estimated. 

In the June 26, 2006 report, the Secretary of HHS determined that it is not feasible to undertake 
dose reconstructions for the class of employees employed at the NTS from January 27, 1951 
through December 31, 1962. 

A copy of the Secretary’s letter to Congress recommending the designation is included as 
Attachment 1.  The SEC designation for this class became effective as of July 26, 2006, which was 
30 days after the Secretary of HHS designated the class for addition to the SEC in the report to 
Congress.  While Congress has the authority to reject the recommendation within the 30-day time 
frame, no action was taken to contradict the addition of this new SEC class. 

References: Energy Employees Occupational Illness Compensation Act of 2000, 42 U.S.C. § 7384 
et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of the 
Special Exposure Cohort Under EEOICPA; and the June 26, 2006 report to Congress from the 
Secretary of HHS, entitled, "HHS Designation of Additional Members of the Special Exposure 
Cohort, Designating a Class of Employees from Nevada Test Site, Mercury, Nevada." 

Purpose:  To provide procedures for processing claims for the NTS SEC class.   

Applicability:  All staff.  

Actions: 

1. This new addition to the SEC affects DOE employees and DOE contractor employees or 
subcontractor employees employed at the NTS from January 27, 1951 through December 31, 1962 
for a number of work days aggregating at least 250 work days, either solely under this employment 
or in combination with work days established for other classes of employees included in the SEC. 
This new SEC designation is established for workers who were "monitored or should have been 
monitored" while employed at the NTS. Using the current standards for monitoring of workers at a 
nuclear facility site, DOL is interpreting "monitored or should have been monitored" as including 
all employees who worked at the NTS during the period from January 27, 1951 through December 
31, 1962.  NTS encompasses an approximately 1,375 square-mile area in southern Nevada in Nye 
County and about 65 miles northwest of Las Vegas. NTS is surrounded on the east, west, and north 
by the Nellis Air Force Range (NAFR) complex and is bordered on the south by federal land 
administered by the U.S. Bureau of Land Management. NTS includes the town of Mercury which is
located in the southwest corner of the site. This additional class encompasses claims already denied,
claims at NIOSH for dose reconstruction, and future claims yet to be submitted.  



2. NIOSH has provided two lists of employees who claimed employment at the NTS during its SEC
class period.  One list covers employees with specified cancers and the other list addresses 
employees with non-specified cancers.  NIOSH will return analysis records for cases with specified 
cancers to the appropriate district office along with a CD for each case.  The CD contains all of the 
information generated to date, e.g., CATI report, correspondence, and dose information.  Also, 
included on the CD in the Correspondence Folder should be a copy of the NIOSH letter sent to each
claimant informing the claimant of the new SEC class and that his or her case is being returned to 
DOL for adjudication.  A copy of the NIOSH letter to affected NTS  claimants is included as 
Attachment 2.  The Claims Examiner (CE) must print out a hard copy of the NIOSH letter for 
inclusion in the case file.

Since the NIOSH lists contain only cases that were with NIOSH for dose reconstruction at the time 
this SEC designation became effective, the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) has also produced a list identifying all NTS cases that are potentially 
included in the SEC class including cases that were previously denied.  The list identifies those 
cases that must be reviewed by the district office(s) to determine whether SEC class criteria are 
satisfied including pending cases with employment during the SEC period with either a specified, 
non-specified cancer, or previous denial for POC less than 50%.  The NIOSH and DEEOIC lists 
will be compared to ensure all potential SEC cases are identified by the district offices. The lists 
will be provided to the appropriate district offices under separate cover. 

3.  For any cases identified (either by NIOSH or DEEOIC) as having a potential for compensability 
based on the new SEC class, the responsible CE is to undertake appropriate action to evaluate 
whether the evidence of file meets the criteria delineated in the designation.  The CE is to review all
relevant documentation contained in the case file, including any documentation that NIOSH may 
have acquired or generated during the dose reconstruction process.  If the evidence is unclear as to 
whether the employment or medical documentation satisfies the SEC class requirements, the 
claimant should be asked to provide clarifying evidence. 

4.  Based on this review, the CE then determines whether the claimant has a specified cancer, as 
listed in DEEOIC Procedure Manual Chapter 2-600.5.  If the employee has a specified cancer, 
proceed to the next step.  If the employee does not have a specified cancer, proceed to Action #7.  

5.  If the employee has a specified cancer, the CE must determine if the worker was employed at 
least 250 work days at the NTS from January 27, 1951 through December 31, 1962. In determining 
whether the employment history meets the 250 work day requirement, the CE must consider 
employment either solely at the NTS or in combination with work days for other SEC classes.  

Please note that for this new SEC class, the 250 work day calculation includes any time spent at the 
NTS, including time spent working or living at the test site.  For example, there were employees 
who lived in the town of Mercury within the NTS during the SEC time period.  If the employee was
present (either worked or lived) on site at the NTS for a 24-hour period in a day, the CE would 
credit the employee with the equivalent of three (8-hour) work days.  If there is evidence that the 
employee was present on site at the NTS for 24 hours in a day for 83 days, the employee would 
have the equivalent of 250 work days and would meet the 250 work day requirement. 

Since continuous time spent at the NTS is credited toward the calculation of 250 work days, it is 
important that the CE establish any period when the employee was not present on site at the NTS 
and exclude these periods from the 250 work day calculation.  If the employee does not meet any of
the employment criteria, proceed to Action #7.  

6.  Once the CE has determined the person named in the claim has a diagnosed specified cancer and
meets the employment criteria of the SEC classes, the CE should proceed in the usual manner for a 
compensable SEC claim and prepare a recommended decision.  

7. As discussed earlier, the Secretary of Health and Human Services determined that it is not 
feasible for NIOSH to perform dose reconstructions for the class of employees who worked at the 



NTS from January 27, 1951 through December 31, 1962.  However, NIOSH has indicated that dose
reconstructions for non-specified cancers may be possible for external and medical x-ray doses.
 Accordingly, for cases with a non-specified cancer and/or that do not meet the employment criteria 
of the SEC class, the CE must refer these cases back to NIOSH to perform dose reconstructions.
 The CE should code these cases as "NI". 

Upon receipt of the dose reconstruction report, the CE proceeds in the usual manner and prepares a 
recommended decision.  The CE should code the case as "NR," but should not delete the "NW" or 
"NI" code already present in ECMS.  

8. If the claim includes both a specified cancer and a non-specified cancer, medical benefits are only
paid for the specified cancer(s), any secondary cancers that are metastases of the specified 
cancer(s), and any non-specified cancers that have a dose reconstruction that resulted in a 
probability of causation of 50 percent or greater.  

9. If a case with a denied final decision now meets the SEC class criteria, the CE must submit the 
case for reopening through the appropriate process in the district office.  The case must be 
forwarded to the DEEOIC Director to reopen the claim per 20 C.F.R. § 30.320.

10.  FAB personnel must be vigilant for any NTS cases that have a recommended decision to deny.  
If the employee worked and lived at the NTS for the specified period, has a specified cancer, and 
meets the 250 work day requirement, the recommended decision must be remanded to the district 
office in the usual manner. 

11.   A period of 60 calendar days, effective with the issuance date of this directive, is granted for 
case files affected by this SEC that are returned from NIOSH for evaluation by the DEEOIC to 
either receive a recommended decision for inclusion in the SEC or referral back to NIOSH for dose 
reconstruction.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation 

Attachment 1

Attachment 2

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections

2005 EEOICP Final Bulletins

05-01 Administration of Part E

EEOICPA BULLETIN NO.05-01    
Issue Date:  November 23, 2004

___________________________________________________________

Effective Date:  November 23, 2004

___________________________________________________________

Expiration Date:  This Bulletin will expire on the effective date of the Interim Final Regulations 
issued pursuant to the recent amendments to EEOICPA.

___________________________________________________________
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Subject:  Administration of Part E of EEOICPA in the period prior to the effective date of Interim 
Final Regulations.

Background:  The Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA), 42 U.S.C. § 7384 et seq., was amended on October 28, 2004 to abolish Part D of 
EEOICPA, under which the Department of Energy (DOE) was required to provide assistance to 
DOE contractor employees (or their survivors) found to have work-related occupational illnesses as 
a result of exposure to a toxic substance at a DOE facility.  Congress replaced Part D with a new 
program, called Part E, and assigned responsibility for administration of the new program, which 
calls for direct federal payments to claimants, to the Department of Labor (DOL).  Claims 
previously filed under Part D have been transferred to DOL as claims under Part E.  In view of the 
fact that thousands of claimants have been waiting for several years without final action on their 
claims, DEEOIC has determined to utilize the authority granted under the new amendments to 
EEOICPA to begin administration of Part E prior to the issuance of Interim Final Regulations.  The 
purpose of this bulletin is to set forth guidance for administering Part E of EEOICPA during the 
period prior to the effective date of the Interim Final Regulations, referred to as the Preliminary 
Administration Period.

References:  Public Law 108-375 and 20 C.F.R. §§ 30.111-30.114, 30.300-30.320, 30.400-406, 
30.420-422, 30.505, and 30.700-726.

Purpose:  To issue guidance for the administration of Part E of EEOICPA during the Preliminary 
Administration Period.

Applicability:  All staff.  

Actions: 

1.   Effective immediately, DEEOIC will begin taking action on claims under new Part E of the 
EEOICPA.  Part E provides that claims that were filed with DOE under the previous Part D seeking 
DOE assistance in obtaining state workers’ compensation shall be considered claims for benefits 
under Part E.  Once these claims are received in the district office (DO), an acknowledgement letter 
must be sent by the DO noting the transfer of the former Part D claim to DEEOIC.

2.   During the Preliminary Administration Period DOL will also accept new claims filed on Part D 
claim forms that were developed by DOE, until such time as new claim forms for Part E are issued 
by DEEOIC.  

3.   The only Part E claims that will be adjudicated during the Preliminary Administration Period 
are claims that are “obviously compensable” where DEEOIC finds indisputable evidence of 
covered employment and finds a causal relationship between a claimed illness or death and 
exposure to a toxic substance at a DOE facility based on unambiguous medical evidence using 
well-recognized criteria in support of that conclusion.  As a result, all part E claims will undergo 
initial screening to verify that they are “obviously compensable” and therefore qualified to be 
adjudicated during the Preliminary Administration Period. In cases lacking such indisputable and 
unambiguous evidence, such as those based on multiple exposures to multiple toxic substances or 
based upon ambiguous medical evidence, the CE must inform the claimant that adjudication of the 
claim will be deferred until after the effective date of the Interim Final Regulations.  No denials of 
claims will be issued during the Preliminary Administration Period.

4.   Part E provides that certain employee illnesses are presumed to qualify claimants for the 
benefits for which they are found to be entitled under the benefits provisions of Part E.  During 
Phase One of the Preliminary Administration Period, claims filed by survivors concerning these 
illnesses will be assigned to a CE in the Special Claims Units for adjudication.  The two 
presumptions are:

 In any case in which a determination has been made by DEEOIC that a DOE contractor 
employee suffered an illness covered by Part B of EEOICPA, that employee is presumed to 



have contracted that illness as a result of exposure to a toxic substance at a DOE facility.  

 In any case in which, after Physician Panel review under former Part D, the Secretary of 
Energy has determined that an illness of a DOE contractor was work-related, that employee 
is presumed to have contracted that illness as a result of exposure to a toxic substance at a 
DOE facility. 

Claims filed by living workers will not be assigned to a Special Claims Unit, since DEEOIC will 
have to take further development actions before it will be able to pay them any benefits.  Instead, 
development of their claims will take place during Phase Two of the Preliminary Administration 
Period.

5.   During Phase Two of the Preliminary Adjudication Period, the entitlement of claimants other 
than those set forth in Item 4 will be adjudicated by the CE pursuant to the standard set forth in Part 
E, which provides that a DOE contractor employee shall be determined to have contracted a 
covered illness through exposure to a toxic substance at a DOE facility if-

(A) it is at least as likely as not that exposure to a toxic substance at a Department of Energy facility
was a significant factor in aggravating, contributing to, or causing the illness; and

(B) it is at least as likely as not that the exposure to such toxic substance was related to employment
at a Department of Energy facility.

6.   Because many of the entitlement provisions of Part E will require issuance of regulations in 
order to implement, only certain benefit determinations will be made during the Preliminary 
Administration Period.  

 In any case in which a claim by an eligible survivor is determined “obviously compensable,”
a payment of $125,000 will be made to the eligible survivor or survivors.  Determination of 
whether such survivor or survivors is entitled to a supplemental payment based upon 
wage-loss will be deferred until after the effective date of the Interim Final Regulations. 
Determination of any case in which an employee filed a claim and then died and a survivor 
claims entitlement to an election to receive either survivor benefits or benefits that the 
employee would have received will also be deferred until after the effective date of the 
Interim Final Regulations. 

 In any case in which the claim of an employee is determined to be “obviously 
compensable,” the employee will be informed that DEEOIC has concluded the claim was 
filed by a covered employee and that a claimed illness was contracted as a result of exposure
to a toxic substance at a DOE facility and the claimant will be awarded medical benefits.  
Determination of the claimant’s entitlement to monetary compensation based upon either 
impairment or wage-loss will be deferred until after the effective date of the Interim Final 
Regulations. 

This “partial adjudication” of claims will not be construed as precluding entitlement to additional 
compensation after the effective date of the Interim Final Regulations.

7.   Any decision issued on a Part E claim that cannot be fully adjudicated during the Preliminary 
Administration Period must clearly indicate that the claimant is only receiving a decision on a 
portion of their claim under Part E and must specify the extent of adjudication that has taken place 
and what further steps will be taken when the Interim Final Regulations take effect.  Decisions on 
claims that are issued during the Preliminary Administration Period may require adjudication of a 
claimant’s entitlement under both Part B and Part E.  The decisions must carefully distinguish 
between decisions made in regard to claims under Part B and decisions made in regard to claims 
under Part E, and specify whether a decision on any portion of the Part E claim is being deferred 
until after the effective date of the Interim Final Regulations.  

8.   Case development during the Preliminary Administration Period will be limited to obtaining 



information necessary to make the determinations specified in Item 6, except that if DEEOIC 
determines that an employee is a covered DOE contractor employee with a covered illness, or if it 
determines that a deceased employee was a covered DOE contractor employee with a covered 
illness whose death was causally related to that covered illness, the claimant will be requested to 
supply any information or evidence relevant to wage-loss or to the extent of any impairment due to 
the covered illness.  DEEOIC will resume development of these matters expeditiously after the 
effective date of the Interim Final Regulations.

9.   CE’s should develop claims during the Preliminary Administration Period using the 
development actions set out in Chapters 2-100 through 2-500 of the Federal (EEOICPA) Procedure 
Manual, to the extent such actions are feasible.  

10.  DEEOIC will adjudicate Part E claims using the entire two-step adjudicatory structure 
applicable to Part B claims as set out in 20 C.F.R. §§ 30.300-30.320, with recommended decisions 
being issued by district offices and final decisions being issued by the Final Adjudication Branch 
(FAB).  Claimants will have the ability to request reconsideration before the FAB and/or reopening 
by the Director of the DEEOIC.  Any final decision on a Part E claim issued by FAB must indicate 
that any person aggrieved by such decision may seek review of the decision by filing a petition in 
United States district court within 60 days of the date of such decision.

11.  Consistent with the requirement for offsetting Part B compensation to reflect certain payments 
received for an occupational illness in 42 U.S.C. § 7385, Part E benefits must also be offset under 
that same section of the EEOICPA.  Therefore, DEEOIC will perform these offsets and any other 
required adjustments to compensation using its current Part B procedures, based on the general 
guidelines set out in 20 C.F.R. § 30.505(b). 

12.  Once a Part E claim of a DOE contractor employee is accepted, medical benefits will be 
provided in accordance with the existing requirements for authorized medical treatment and related 
travel, the timely submission of bills by medical providers and reimbursement requests by 
beneficiaries, and the fee schedule that applies to all medical services provided for pursuant to the 
EEOICPA.

Disposition:  Retain until superceded or incorporated into the Federal (EEOICPA) Procedure 
Manual

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation 

Attachment

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections

05-02 Processing Residual Contamination Site Claims Has been updated by Bulletin 07-13 

EEOICPA BULLETIN NO.05-02 
Issue Date: April 13, 2005 

________________________________________________________________ 

Effective Date: April 13, 2005 

________________________________________________________________ 

Expiration Date: April 13, 2006 

________________________________________________________________ 



Subject : Processing Residual Contamination Site Claims 

Background :An amendment to the National Defense Authorization Act for Fiscal Year 2002 
mandated that the National Institute for Occupational Safety and Health (NIOSH) identify and 
report on all facilities covered under the EEOICPA where the potential for significant residual 
contamination existed outside of the period in which weapons-related production occurred. 

NIOSH identified certain facilities with the potential for significant residual contamination outside 
of the EEOICPA covered time periods. The current report, “Report on Residual Radioactive and 
Beryllium Contamination at Atomic Weapons Employer Facilities and Beryllium Vendor Facilities,”
was revised in June 2004. Appendix A-2 of the NIOSH report lists 96 facilities that have been 
identified to date. Of these facilities, 49 have defined residual contamination periods, 29 require 
continued NIOSH review (as part of the Congressionally-required NIOSH review discussed further 
below), and 18 sites have AEC/DOE activities indistinguishable from non AEC/DOE activities. i.e.,
NIOSH cannot determine with certainty which activities contributed the residual contamination. 

On October 28, 2004 , the President signed into law an amendment to Part B of the EEOICPA 
mandating that NIOSH prepare an updated report regarding all facilities where the potential for 
significant residual contamination existed outside of the originally covered employment period. 
This updated report must be submitted to Congress not later than December 31, 2006 . NIOSH 
continues to assess other facilities to determine if the potential for significant residual 
contamination existed at those sites for inclusion in its updated report to Congress. 

In addition, the new amendment extends coverage for work performed during the time periods 
identified by NIOSH in which the potential for significant residual contamination existed at a 
facility. As such, significant residual contamination periods identified by NIOSH are now included 
as covered timeframes under Part B of the EEOICPA, and work performed during these periods is 
deemed covered. 

Due to the nature and levels of radioactivity at most sites, employment during just the residual 
contamination period will probably not provide sufficient dose to result in a probability of causation
of at least 50% based upon NIOSH cancer risk computer models, as the health endangerment model
generally exhibits a relatively low corresponding radiation dose value. As such, the fact that 
residual contamination was identified during any given period of employment does not necessarily 
mean that the presence of such contamination actually caused an individual any adverse health 
effect. 

Nonetheless, now that such residual contamination periods are considered covered under the 
EEOICPA, claims denied based upon the covered time frame issue may be reopened and forwarded 
to NIOSH for the preparation of a dose reconstruction. In addition, all future claims arising out of 
such facilities identified by NIOSH must undergo the dose reconstruction process. Finally, in all 
such cases, only claims with verified employment exclusively within the residual contamination 
period will be evaluated by NIOSH based upon the residual contamination model. 

References : Energy Employees Occupational Illness Compensation Act of 2000, 42 U.S.C. § 7384 
et seq.; FY 2005 Defense Authorization bill, Public Law 108-375, which contains amendments to 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA); and the 
NIOSH “Report on Residual Radioactive and Beryllium Contamination at Atomic Weapons 
Employer Facilities and Beryllium Vendor Facilities,” revised June 2004. 

Purpose : To provide procedures for processing claims for workers with employment at AWEs 
identified by NIOSH as having the potential for significant residual contamination outside of the 
original covered time periods under Part B of the EEOICPA. 

Applicability : All staff. 

Actions : 

1. The addition of residual contamination periods to the covered periods for AWEs encompasses 



both claims already denied due to employment outside of the covered employment period, i.e., t he 
period in which weapons-related production occurred, as well as future claims yet to be submitted. 
The DEEOIC has identified all Part B claims denied due to work performed during a non-covered 
time period now covered as a result of the new amendment. All affected claimants will be contacted
and afforded the opportunity to request a reopening of their claim for benefits based upon the 
findings provided by NIOSH. In the future, DEEOIC will allow other claimants to request a 
reopening if their claim for benefits was denied and NIOSH found that the potential for significant 
residual contamination existed at a facility during the time in which employment took place. 

When a previously denied claim is reopened, a claim is remanded by FAB, or a new claim for 
compensation is submitted, the claims examiner (CE) reviews the documentation submitted with the
EE-1 or EE-2 and EE-3 forms . Based on this review, the CE determines whether the claimant has 
identified employment that falls exclusively within some portion of the expanded covered period 
based on the presence of significant residual contamination. NIOSH already considers exposure 
from residual contamination in the dose reconstruction of any claim with employment within any 
portion of the original covered period. The attached table is a summary of Appendix A-2, “Residual 
Radioactivity Summary” of the NIOSH report, which identified 96 facilities as having the potential 
for significant residual contamination as a result of weapons-related production . 

This table lists the 96 facilities NIOSH identified as having the potential for significant residual 
contamination outside of the periods in which weapons-related production occurred and lists the 
time periods for residual contamination. This list is not exhaustive, as other facilities may be 
identified and added by NIOSH. The CE must identify the facility on the table where the employee 
worked and proceed according to Actions # 2 through 4, as appropriate.

2. Some facilities are listed in the table with defined time periods, i.e., with both a start and end 
year. This period includes both the original AEC/DOE covered period and the additional period of 
residual contamination. For these facilities, proceed to Action #5. 

3. Some facilities are listed in the table as “ NIOSH facility review continuing.” As noted earlier, 
NIOSH is charged with reviewing these facilities and submitting an updated report to Congress not 
later than December 31, 2006 . If the facility in question is listed as one of these facilities, the claim 
must be denied, citing the continued evaluation of the facility’s residual contamination period by 
NIOSH staff. 

4. Some facilities are listed in the table with a time period and the phrase, “ AEC/DOE activities 
indistinguishable from non AEC/DOE work.” The time period also has a “+” sign following the end
year of the period, which denotes NIOSH’s uncertainty as to the whether the end date for the 
residual contamination period may be later than the listed year. For these facilities, proceed to 
Action #5. If the cancer diagnosis year is after the last year listed, NIOSH will include additional 
dose from residual contamination through the year of diagnosis. 

5. Development of medical and employment information should proceed in the usual manner. If the 
evidence is unclear as to whether employment falls within the period of significant residual 
contamination, the claimant should be asked to provide clarification. The CE must review any 
documentation submitted by the claimant and undertake any additional development necessary to 
clarify the individual’s medical and employment status. 

6. Once the CE has determined that the person named in the claim has a diagnosed primary cancer 
(other than chronic lymphocytic leukemia (CLL)) and covered employment the claim must be 
prepared for referral to NIOSH for a dose reconstruction per Sections 7 and 8 of Chapter 2-600 of 
the Federal (EEOICPA) Procedure Manual. Mere exposure to residual radioactive contamination at 
any of the facilities identified by NIOSH is not sufficient to establish that a diagnosed cancer is 
work related. A dose reconstruction is required to determine the probability that a diagnosed cancer 
was “at least as likely as not” (a 50% or greater causation value) caused by occupational exposure 
to radiation. 



7. Upon receipt of the dose reconstruction by the district office, the claim is processed in the same 
manner as all NIOSH cases and a recommended decision is prepared. 

8. FAB personnel must be vigilant for any cases with employees who worked at the listed facilities 
and that have a recommended decision to deny. If the case does not have a NIOSH dose 
reconstruction and falls under Action # 2 or 4, FAB must remand the case to the district office for 
referral to NIOSH. 

Disposition : Retain until incorporated in the Federal (EEOICPA) Procedure Manual. 

PETER M. TURCIC 

Director, Division of Energy Employees 

Occupational Illness Compensation 

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections

Attachment 1: Significant Residual Contamination Outside Of the Periods in Which 
Weapons-Related Production Occurred

05-04 Procedures for deducting payments received for final judgments or settlements from 
EEOICPA benefits under Part B and/or new Part E
05-04 has been updated by Bulletin 07-10

EEOICPA BULLETIN NO.05-04    
Issue Date:  July 1, 2005

___________________________________________________________

Effective Date:  July 1, 2005

___________________________________________________________

Expiration Date:  July 1, 2006

___________________________________________________________

NOTE:  This Bulletin replaces Bulletin No. 04-08, Revised procedures for deducting judgment
or settlement payments.

Subject:  Procedures for deducting payments received for final judgments or settlements from 
EEOICPA benefits under Part B and/or new Part E.

Background:  On October 28, 2004, the Energy Employees Occupational Illness Compensation 
Program Act (EEOICPA) was amended by abolishing Part D and adding a new Part E.  Many 
sections contained in Part C of EEOICPA were also amended to reflect the addition of Part E on that
date, including the offset provision of § 7385.  As amended, § 7385 now requires OWCP to “offset”
or reduce the amount of Part B and Part E EEOICPA benefits it pays to a claimant by the amount of 
any payment received from either a final judgment or a settlement in a lawsuit (except a lawsuit for 
workers’ compensation) seeking damages for an occupational illness compensable under Part B, or 
a covered illness compensable under Part E.  If the evidence in the case file (Forms EE-1 or EE-2, 
or later submissions from the claimant) suggests that this type of payment may have been received, 
the Claims Examiner (CE) designated in each district office to handle these matters must develop 
this aspect of the case further to determine if EEOICPA benefits that are payable to the claimant(s) 
must be reduced, and if so, by how much.  Attachment 1 is the modified “EEOICPA Part B/E 
Benefits Offset Worksheet,” which provides step-by-step instructions to help the CE make these 
calculations.

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/bulletin05-02Attachment1.htm
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References:  42 U.S.C. § 7385 and 20 C.F.R. § 30.505(b).

Purpose:  To provide updated procedures and a modified Worksheet for making the required 
reduction of EEOICPA benefits.

Applicability:  All staff.

Actions:

1.  When evidence in the case file suggests that a payment for an occupational illness compensable 
under Part B or a covered illness compensable under Part E has been received by someone (not just 
the employee or a deceased employee’s survivor), a letter must be sent to the claimant asking for 
copies of documents in his or her possession relating to the lawsuit, such as any complaint (whether
or not it was filed in court), any settlement agreement, and any itemized list of expenses submitted 
with an attorney’s bill.  The claimant should be asked to contact the attorney who filed the lawsuit 
to obtain copies of these documents if the claimant does not have them.  The CE may also need to 
ask for more evidence or explanation before determining the  dollar amount of the settlement or 
award payment(s) made for an occupational illness compensable under Part B or a covered illness 
compensable under Part E, and to whom the payment(s) was made.

2.  Attachment 1 consists of the revised “EEOICPA Benefits Offset Worksheet.”  This Worksheet is 
to be used by the CE to make the calculations necessary to determine how much to “offset” (reduce)
a claimant’s Part B and/or Part E EEOICPA benefits to reflect payments received from a final 
judgment or a settlement in a lawsuit that sought damages for an occupational illness compensable 
under Part B, or a covered illness compensable under Part E.  The Worksheet includes detailed 
instructions on how to compute the different figures that the CE enters on the Worksheet and are 
used to calculate the amount of any offset.  After completing the Worksheet, the designated CE files
it in the claimant’s case record.

3.  If the amount of EEOICPA benefits (which may consist of lump-sum payments and/or 
post-filing and ongoing medical benefits) to which the claimant is currently entitled is MORE than 
the offset, the balance due the claimant will be listed on Line 7b of the Worksheet.  This is the 
amount of EEOICPA benefits that must be referenced in the recommended decision, together with 
an explanation of how this amount was calculated.

4.  If the amount of EEOICPA benefits is LESS than the offset, the amount of the “surplus” is listed 
on Line 7c of the Worksheet.  Because a surplus can only be absorbed from EEOICPA benefits due 
an employee currently or in the future, no further action is required for a survivor claim.  If there is 
a surplus to be absorbed in an employee’s Part B claim, this must be noted in the recommended 
decision, along with an explanation that OWCP will not pay medical benefits and will apply the 
amount it would otherwise pay (directly to a medical provider, or to reimburse an employee for 
ongoing medical treatment) to the remaining surplus until it is absorbed.  If there is a surplus to be 
absorbed in an employee’s Part E claim, this same explanation needs to appear in the recommended 
decision, PLUS an explanation that OWCP will also not pay any further lump-sum payments for 
wage-loss and/or impairment due in the future until the surplus is absorbed.

5.  In situations involving a surplus, the FAB issues an award letter to the claimant containing 
special language. The FAB award letter accompanies the final decision and advises the claimant of 
the exact amount of the surplus. The award letter explains that the surplus will be absorbed out of 
medical benefits payable under EEOICPA (and further lump-sum payments due in the future in Part
E claims).  The award letter further instructs the claimant to submit proof of payment of medical 
bills to the district office until notice is received that the surplus has been absorbed.  In addition, 
claimants are instructed to advise medical providers to submit proof of payment of medical bills to 
the district office during this time.

6.  In all claims described in Item 5 above, upon issuance of the final decision the FAB 
representative will update ECMS in the condition status field with the “O” (Offset) code for the 



affected medical condition(s) on the medical condition screen for the Employee’s claim.  The offset 
will only apply to the Employee’s claim, even in the event that the Employee died prior to 
adjudication of the case, and the survivor is entitled to compensation.  The ECMS process for Part 
B and Part E claims is as follows:

Offset for a Living Employee:  For any medical condition(s) that will be affected by a surplus, the 
FAB representative:

a) Updates the condition status field for the medical condition(s) from “A” (Accepted, entered by 
the district office) to “O” (Offset) on the Employee Medical Condition screen;

b) Confirms that the corresponding medical status effective date is equal to the Employee’s claim 
filing date; and

c) Confirms that the corresponding data for the medical condition(s) is correct (condition type, 
ICD-9 code and diagnosis date).

Offset for a Deceased Employee:  For any medical condition(s) that will be affected by a surplus, 
the FAB representative:

a) Confirms the “C3” claim status code was entered in the Employee’s claim status history screen, 
with a status effective date of the date stamp of receipt ofnotification of the Employee’s death;

b) Adds or updates the actual date of the Employee’s death in the DOD (Date of Death) field in the 
Employee Census Information box of the case screen;

c) Updates through the Employee’s claim, the condition status field for the medical condition(s) to 
“O”(Offset) on the Employee Medical Condition screen;

d) Updates or confirms that the corresponding medical status effective date is equal to the 
Employee’s claim filing date; and

e) Updates or confirms that the corresponding data for the medical condition(s) is correct (condition
type, ICD-9 code and diagnosis date).

As an award automatically generates an eligibility file at the medical bill processing center, the “O” 
code acts as a “suspend” code and will not permit medical bill payment until the surplus is absorbed
and the “O” code is removed from the condition status screen.  During the time in which the “O” 
code remains in the medical condition status screen, the medical bill processing center will return 
all bills received on a surplus file to the claimant or the billing provider indicating that the bill can 
not be paid at this time due to a surplus.

7.  During the time in which a surplus is in effect, the district office offset point of contact (POC) 
will be responsible for tracking surplus depletion.  The FAB award letter will inform the claimant 
and medical providers to send all proofs of payment of medical bills to the offset POC.  Should an 
unpaid bill be submitted to the offset POC during the surplus period, it will be returned to the 
claimant or the billing provider indicating that it can not be paid at that time due to the existence of 
a surplus.   During the time in which the surplus is being monitored for depletion, the POC will 
tabulate the amounts of the proofs of payment until they equal or exceed the surplus amount. Once 
the proofs of payment monitored by the offset POC equal the surplus amount, all future medical 
bills in excess of the surplus amount will be paid under EEOICPA.

8.  Once the surplus is absorbed, the DO offset POC updates the medical condition(s) of the 
Employee’s claim in ECMS to reflect that the offset(s) is complete.  The POC will change the “O” 
(Offset) in the status field and replace it with an “A” (Accepted) code.  If the Employee is deceased,
the POC will confirm that the eligibility end date is equal to the actual date of the Employee’s 
death.  The POC then enters a comment into ECMS case notes indicating that the surplus has been 
absorbed and that all future medical bills will be paid under EEOICPA. Once the “A” code is 
entered into the Medical Condition Status screen in ECMS, the payment eligibility file will become 
active.  The POC confirms that the status effective date is the Employee’s claim filing date.  Upon 



entering the “A” code into ECMS, the offset POC will send a letter advising the claimant that the 
surplus is absorbed.  The letter will provide the claimant with the address of the medical bill 
processing center and instruct him or her to submit all future unpaid medical bills to that address for
review and payment.  At that point, the offset POC will send a copy of all proofs of payment 
received during the time in which the surplus was in force to the medical bill processing center.  
The medical bill processing center will maintain a record of these proofs of payment to guard 
against payment of these previously rejected or otherwise unprocessed bills.

9.  During any period when medical benefits are not beingpaid because of the required reduction of 
EEOICPA benefits,if the CE finds it necessary in the course of normal casemanagement to obtain a 
second opinion examination, areferee examination, or a medical file review, the costsfor these 
procedures will be directly paid by OWCP and anyreasonable expenses incurred by the employee 
will be reimbursed without being added to the surplus.  Therefore, the offset will not apply to any 
prior approval medical conditions in ECMS, coded with a medical condition type of “PA.”  In such 
situations, the CE will enter a comment into ECMS case notes authorizing the medical bill 
processing center to pay all bills related to the directed medical examination or medical file review.
 The CE must follow the procedures outlined in EEOICPA Bulletin No. 03-01 for the processing of 
bills related to these matters.

Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees

Occupational Illness Compensation

Attachment 1: EEOICPA Part B/E Benefits Offset Worksheet

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections

05-05 Resource Center Procedures for Employment Verification and Occupational History 
Questionnaires

EEOICPA BULLETIN NO. 05-05   

Issue Date:  August 26, 2005

___________________________________________________________

Effective Date:  August 26, 2005

___________________________________________________________

Expiration Date:  August 26, 2006

___________________________________________________________

Subject:  Resource Center Procedures for Employment Verification and Occupational History 
Questionnaires

Background:  

This Bulletin provides background and new procedures outlining operational guidance to the 
Resource Centers (RC) assisting the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) in the implementation and administration of the Energy Employees 
Occupational Illness Compensation Program Act (EEOICPA).  In particular, this bulletin provides 
specific instructions and a User Guide regarding RC Energy Case Management System (ECMS) 
access and usage.  In addition, this bulletin imparts direction for RC employment verification and 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin05-04Attachment1.htm


occupational history development functions in compliance with the outcome of a recent A-76 
competition.    

A contractor is responsible for RC management and conduct. Permanent RCs are situated in key 
geographic locations throughout the United States to provide assistance and information to the 
DEEOIC claimant community and other interested parties.  Originally, RCs were designed to 
provide basic claims process and program information and to assist claimants in the completion of 
the necessary claim forms.  Due to new program demands, RCs will now perform additional tasks, 
and procedures addressing certain new RC actions are necessary.  

The RCs will now take initial employment verification steps for all new EEOICPA claims filed with
the RC and occupational history development for certain employees.  As a large portion of DEEOIC
adjudication relies upon establishing covered employment and worksite exposure, detailed 
procedures governing these actions are necessary to ensure uniform claim development and 
equitable adjudication of claims filed under the EEOICPA. 

References:  ECMS User’s Reference Guide; Employment Verification and Occupational History 
Development Functions Performance Work Statement and Most Efficient Organization 
(MEO)Concept of Operations; EEOICPA Procedure Manual 2-400, 2-500, E-300 (Draft) E-400 
(Draft), E-500 (Draft) and 2-1500; EEOICPA Bulletin 02-34 and Public Law 108-375.

Purpose:  To provide guidance to the Resource Centers and District Offices on employment 
verification and occupational history development actions.  

Applicability:  All DEEOIC and RC staff.  

Actions: 

1.  When interfacing with claimants and other interested parties (i.e. authorized representatives of 
claimants) RC staff must remain cognizant of individual privacy concerns and at all times maintain 
compliance with Privacy Act mandates.  In all instances discussed herein, RC staff members are not
permitted to provide information regarding an individual claim for benefits, or any other personal 
information, to anyone other than the identified claimant, or his or her duly authorized 
representative.  In order for RC staff to release any information regarding a specific claim or 
claimant to an alleged authorized representative of that claimant, an authorization form signed by 
the claimant in question must be in the case file appointing such individual as the claimant’s 
authorized representative regarding his or her claim for benefits under the EEOICPA. Only one 
authorized representative may be appointed per claimant.  Please see EEOICPA PM 2-1200 for a 
full discussion of the use and appointment of authorized representatives.  

2.  In all instances where information is sought that exceeds the RC’s ability to assist the claimant or
duly appointed authorized representative, the RC staff refers the matter to the proper District Office 
(DO) Claims Examiner (CE) or Final Adjudication Branch (FAB) Hearing Representative (HR), 
denoted in ECMS as the primary case file designee.  ECMS access is granted to the RC staff in 
order to memorialize claimant interaction and obtain claim status updates.  Specific guidance 
regarding ECMS is provided in the attached ECMS User’s Reference Guide (Attachment 1).  No 
ECMS coding access is granted to the RCs at this time.

3.  Due to the privacy concerns outlined above and the sensitive nature of the records available for 
viewing in ECMS and other claim file documents (i.e. employment history, payment information, 
disease history, Social Security Numbers [SSN], and addresses) it is imperative that security 
measures govern access to the system and in general.  Accordingly, when RC staff member 
employment is terminated for whatever reason, a process must exist that deletes the outgoing 
employee’s ECMS access in an efficient manner.  Conversely, in the event that a RC staff member 
is added and ECMS access is required for that individual, a process must be in place to grant access 
as needed. 

     a.  Memorandum from RC Manager.  Upon employee termination or resignation, the RC 



manager must prepare a memorandum to the RC Project Manager at National Office (NO).  
The memorandum provides the departing RC employee’s name, title, employee number, and
all other necessary information, including the date of the employee’s termination or 
resignation.  The memorandum will request that the employee’s access to ECMS be 
terminated on a specified date (date of termination or resignation).  The RC Project Manager
then prepares a memorandum notifying the Branch Chief of the Branch of Outreach and 
Technical Assistance (BOTA) advising of the RC employee’s scheduled departure.  The 
Branch Chief of BOTA advises Energy Technical Support of the need to delete ECMS 
access to the outgoing RC employee upon receipt of such notification. 

     In the event of the addition of new RC staff requiring ECMS access, the RC manager prepares a 
memorandum the RC Project Manager at NO.  The RC Project Manager then prepares a 
memorandum to the Branch Chief of BOTA requesting such access and providing all 
pertinent employee information.  The Branch Chief of BOTA reviews the request and 
advises Energy Technical Support of the need to grant access to an incoming RC employee.  

4.  In certain instances discussed herein, a RC staff member may either be a party to a claim under 
the EEOICPA or have some personal or familial interest in the outcome of a claim.  When a RC 
staff member is a claimant or is the family member of a claimant or has some personal interest in a 
claim in question, the RC manager must immediately notify the BOTA Branch Chief in writing.  
Email notification will suffice.  All claims filed by RC staff members themselves will undergo 
employment verification at the adjudicatory DO.  Occupational history development is conducted at
the nearest RC.  The RC manager where the claim arises prepares a memorandum to the nearest RC
manager requesting that the occupational history development task be conducted and forwarded to 
the appropriate DO upon completion.  The RC assigned this development action has 14 calendar 
days upon the date the assignment is received to complete all initial activities and report to the DO 
as outlined herein.   

5.   One major customer service function performed by RC staff members is telephone contact with 
claimants and other interested parties.  RC staff members receive incoming telephone calls, return 
telephone calls and place outbound telephone calls to claimants and various other individuals 
regarding questions and concerns arising out of the claims process.  Each telephone call to or from a
claimant is accurately entered into ECMS in accordance with the specific instructions contained in 
the attached ECMS User’s Reference Guide.  Each telephone call entered into ECMS is 
accompanied by a written synopsis memorializing the discussion.  Primarily, the RC staff member 
associated with the telephone call outlines the content of the discussion, the claimant request, if any,
the guidance or solution offered, and the general outcome of the call or resolution of the issue at 
hand.  The input of quality entries is of the utmost importance.  The RC staff member strives to 
ensure accuracy and specificity of data input into the system.  Once a telephone contact is captured 
in the telephone management system (TMS) in ECMS, the TMS screen is printed and the paper 
record of the activity is forwarded to the appropriate DO/FAB for association with the case file.
  Most employment verification and occupational history tasks performed by the RC staff will occur
prior to case create at the DO and are not immediately tracked in ECMS; tracking of such activities 
is covered below.  Occupational history development activity conducted on cases already created is 
entered into ECMS. 

     a.  Telephone Management System (TMS).  The TMS feature in ECMS allows the ECMS user to
memorialize telephone conversations, place and obtain telephone messages within the 
system. It provides a mechanism by which telephone contact on a given case file is tracked 
and maintained.  All incoming and outgoing telephone calls to and from the RC regarding a 
particular existing case file or claim must be entered into TMS to accurately capture and 
reflect telephonic activity.  All telephonic activity related to occupational history 
development on cases that are already created must be logged into TMS.  

b.  Incoming Calls.  RCs receive various different kinds of incoming calls.  Generally, 



incoming calls are from claimants (or their duly appointed authorized representative) 
seeking claim status or guidance of some sort, or from potential claimants seeking program 
information and guidance regarding the claims process.  

1)  Claim Status.  Claim status requests regarding initial employment verification or 
occupational history development fall within the purview of the RC staff.  Other 
claim status requests, too, are fielded by RC staff members to assist claimants with 
general questions not requiring DO or FAB expertise or involvement.  The RC staff 
member reviews ECMS status codes and answers claimant inquiries, memorializing 
such activities into the TMS screen whenever possible.  If the claim status request is 
byond the scope of the RC staff to address, the RC staff member determines the case 
file location in ECMS and directs the caller to the proper claims examiner (CE) or 
hearing representative (HR), as the case may be.  Calls received from a claimant or 
authorized representative seeking claim statuses are referred to the adjudicatory DO 
CE, or the FAB HR if pending FAB review.  When referring a claimant or authorized
representative to a DO or FAB for further information, the RC provides the toll free 
number to the DO or FAB for use. 

2)  Program Information or Claim Process Guidance.  If a potential claimant calls to 
inquire as to claim status and no claim is on file, the RC staff member informs the 
potential claimant of program filing requirements and available benefits.  No referral
to a DO or FAB is necessary.  As no claim exists in the system, a note memorializing
the telephone conversation is not entered into ECMS.  In instances where a current 
claimant contacts the RC for basic guidance regarding the claim process 
(confirmation that a claim exists, questions regarding the submission of new 
evidence or a new claim for benefits), the RC can provide guidance to the claimant 
as needed without referral to the DO or FAB.  In some instances, too, the RC staff 
may assist claimants in understanding the information being sought in DO 
development letters and explain the means by which such information may be 
obtained.  Claim-specific conversations and guidance provided on claims existing in 
ECMS are entered into TMS.

c.  Return Calls.  Regardless of the issue at hand, a message to return a telephone call 
received in the RC is returned by a RC staff member within two (2) business days of 
receipt.  All calls received in the RC related to claims currently existing in ECMS will be 
logged into the TMS and must be returned accordingly.  All return calls must be 
memorialized in ECMS and coded correctly per the ECMS User’s Reference Guide.  
Additionally, all issues must be treated as outlined above in the incoming call discussion and
the RC staff will refer all claim status type calls beyond the scope of their expertise or 
authority to the necessary DO or FAB for response.  

d.  Outgoing Calls.  Outgoing calls are calls generated from the RC for a purpose other than 
returning a telephone call.  In certain instances the DO may request RC assistance in 
obtaining evidence from a claimant or conducting some additional development on a case 
file.  All outgoing calls regarding claims already created at the DO must be logged into the 
TMS in ECMS with a narrative memorializing the call.  Many RC outgoing calls will be 
generated in the course of conducting employment verification and occupational history 
development.  

6.  Members of the RC staff can also enter notes into ECMS.  Primarily, the notes field is accessed 
and populated when a claimant appears at the RC in person to submit evidence or claim forms, to 
make an inquiry or raise a concern, or to complete the occupational history questionnaire interview 
described below.  In instances where a claimant appears in person at the RC, the RC staff member 
assisting the claimant memorializes the claimant’s visit in the notes field in ECMS, providing a 
synopsis of the conversation and a list of any evidence or new claim filed during the visit.  The 



notes field captures all interface with the claimant, including instructions or guidance provided to 
the claimant by the RC.  As always, the RC will only discuss information on a specific claimant 
with the claimant in question.  As with telephone calls, the RC staff will assist the claimant as best 
as possible.  Claimant referral to the designated CE or HR will be made when appropriate by 
supplying the toll free number for contact or placing a conference call with the handling CE.  Once 
a note is placed in the system, the screen is printed and the printed record of the activity is 
forwarded to the appropriate DO/FAB for association with the case file.  As noted previously in this 
bulletin, notes are not entered into ECMS regarding employment verification development activities
and occupational history development conducted face-to-face at the RC when the case has yet to be 
created at the DO.  Such interaction is tracked as outlined below.  All face-to-face contact with the 
claimant at the RC regarding the completion of the occupational history questionnaire on created 
cases is captured in the ECMS Notes section by the RC staff member conducting the interview.

* ECMS Screen Usage:  When creating an ECMS notes entry, make certain to select the ‘R FOR 
RESOURCE CENTER USE ONLY’ entry in the “Note Type” section in the upper left hand box of 
the screen.  

7. RC staff members are equipped with the capability to edit entries populated into ECMS TMS and
ECMS Notes.  ECMS entries placed into the system by RC staff may be changed as needed by the 
RC ECMS user to correct errors, or at the request of the RC manager upon his/her final review of 
claim file material before it is forwarded to the DO.  ECMS entries cannot be deleted.  Accordingly,
RC staff and RC managers must ensure that the data entered into ECMS is of high quality and free 
of errors prior to saving the entries into the system.  Once an ECMS record is input at the RC level, 
only National Office (NO) DEEOIC staff may remove it.  At the present time no capability to add 
or alter ECMS claim status codes has been granted to the RCs, and all coding operations related to 
RC activity on a case (aside from activities related to input in TMS or Notes as discussed above) are
input at the DO level to correspond with the date of the activity.  For this reason it will be important
to include a very detailed check list coversheet to the DO as outlined below (See Attachment # 2).   

8.  In all instances discussed herein involving multiple worksites, the RC closest to the domicile of 
the claimant(s) performs the required development tasks.  For instance, if employment is claimed at 
all 3 Gaseous Diffusion Plants, and the employee/claimant(s) reside in the Paducah, Kentucky, area,
the Paducah RC will handle all required tasks with assistance from the other RCs as needed.  If 
claimants reside in different states and the claim as a whole can be better served by utilizing more 
than one RC, RC involvement will occur as needed based upon the geographical location of the 
claimant.  In all such cases, the RC forwards all documentation to the adjudicatory DO, even if the 
DO is not the DO with jurisdiction over the RC in question. 

9.   Most new EE-1/2 claim forms are filed directly with the RC located in the geographical area 
where the claimant(s) reside.  EE-1/2s received directly in the DO undergo employment verification
at the DO pursuant to procedural guidance already in place and such claims are only referred to the 
RC if the DO determines that an occupational history interview is required.  Regardless of place of 
receipt, the date of filing for a claim is the earliest discernible date stamp or postmark (whichever is 
earliest) of a claim form or words of claim.  Words of claim are any written statements received 
without a claim form that indicate a claimant’s intention to seek benefits under the EEOICPA.  

10.  In certain instances no RC action is required.  Neither initial employment verification nor 
occupational history development is undertaken in instances where there is no eligible survivor 
under the statute.  In instances where it is obvious that no eligible survivor exists (especially in the 
case of adult children under Part E) no additional RC action takes place.  The DO reviews all 
survivorship evidence and can direct the RC to undertake certain tasks if deemed necessary at a 
later date.  Further, since occupational history development is conducted exclusively on Part E 
claims, no action is necessary where Part E employment is not claimed or confirmed.  If 
employment is claimed or confirmed at an atomic weapons employer (AWE) or a beryllium vendor 
(BV), no occupational history interview is conducted.  As noted below, occupational history 



questionnaires are not conducted if the claimed conditions are as follows: beryllium illness or 
chronic silicosis.  Finally, AWE contractors/subcontractors are not afforded coverage under the 
EEOICPA, and such claimed employment does not require occupational history development by the
RC.     

11.  The RC staff takes initial employment verification actions on most new claims under the 
EEOICPA filed at a RC. The RC utilizes many DEEOIC tools, including procedures, bulletins, and 
employment verification updates and is given access to the DEEOIC Shared Drive for viewing of 
these materials.  The RC conducts initial employment verification steps on claims submitted on 
behalf of Department of Energy (DOE) contractor/subcontractor, AWE, and BV employees for use 
by DEEOIC in the adjudication of claims filed under the EEOICPA.  Additionally, the RCs are 
required to conduct occupational history interviews regarding certain claims filed under Part E of 
the EEOICPA as described herein. Prior to any development action (initial employment verification 
or occupational history development) the RC reviews ECMS to determine whether or not a claim 
already exists.  If a claim does exist in ECMS B or E, the RC contacts the adjudicatory DO CE for 
guidance as to whether or not employment or occupational history development is required 
determined by the material already extant in the existing claim file.  If documentation is present in 
the existing claim file to either confirm employment or properly document workplace exposure, the 
DO will advise the RC accordingly and no action is necessary at the RC level.  This will be a 
case-by-case decision made at the DO level.

12.  The RC does not conduct initial employment verification on claims submitted by Radiation 
Exposure Compensation Act (RECA) claimants.  However, occupational history development is 
necessary on most RECA claims and should be attempted upon receipt of the EE-1/2 in the RC.  
Nonetheless, since the DO must begin employment verification with the Department of Justice 
(DOJ), all RECA claim forms are sent to the DO on the date of receipt in the RC for case create at 
the DO.  Since the RECA claim forms are not held for 7 calendar days, as in most other cases, 
whenever possible the RC attempts to conclude the occupational history development on the date of
receipt of the RECA claim forms prior to shipment to the DO. In instances where occupational 
history development cannot be completed at the RC on RECA claims upon the date of filing, the 
RC copies the RECA claim form documents and maintains a file at the RC while conducting 
occupational history development actions. In such instances the RC has 14 calendar days from the 
date the claim is received in the RC to conclude the occupational history development actions.

13.  In all cases where employment verification is undertaken, the RC prepares a memorandum 
documenting all the dates on which employment verification actions were taken for each claimant.  
The memorandum is forwarded to the DO within seven (7) calendar days of receipt of the EE-1/2.
 The memo is accompanied by the Resource Center New Claim Check List (Attachment 2), listing 
all materials enclosed and further actions required.  The RC manager verifies the contents of the 
referral package and signs the checklist.  The dates in the memo are used for ECMS coding by the 
DO to correspond with the dates on which actions were taken at the RC.  The RC strives to 
complete the occupational history interview within the same time frame if possible. Overall, the RC
has 14 calendar days from the date of claim filing or DO assignment receipt in the RC to complete 
the occupational history development task.  A great deal of information, evidence, and 
documentation will be provided to the RC in this new and expanded role, and the RC is to refrain 
from weighing evidence and making any determinations as to fact or law, or as to whether or not a 
claimant may or may not be entitled to benefits.  All adjudicatory functions are retained by the DO. 

14.  Upon receipt of the initial claim file package (7 calendar days post filing) where additional DO 
development or follow up with the RC is required, the CE places a call up note into ECMS as a 
reminder that follow up actions are necessary.  Additionally, the CE reviews the initial submission 
(and all material submitted from the RC thereafter) to determine whether or not additional tasks are 
necessary at the RC level.  Materials received in the RC after the initial 7 calendar day memo are 
sent to the DO with the occupational history development package if such package can not be 
included with the 7 calendar day memo submission.  All other evidence or documentation received 



at the RC after all development is concluded (including printouts of TMS and ECMS Notes records)
are submitted based upon RC procedures currently in place for the submission of documentation to 
the DO.  No memo or checklist is required for these materials.  The RC will prepare a list of all 
materials being submitted on a transmittal sheet outlining the material being sent separated by claim
number.  All such documentation is associated with the proper case file upon receipt in the DO 
pursuant to current mail and file procedures.   

15.  In general, the RC reviews claim materials, conducts the occupational history interview 
(Attachments 3 & 4), and reviews all pertinent evidence and documents with the claimant in person 
at the RC at the time of filing.  If possible, all initial employment verification actions and 
occupational history development should be completed when the claimant(s) file their EE-1/2 at the
RC.  If EE-1/2 forms are received via U.S. Mail at the RC, the RC staff member reviews the 
claimed employment and contacts the claimant(s) to schedule an in person interview to complete 
the occupational history questionnaire.  The RC attempts to complete all development steps 
described herein within 7 calendar days of receipt of the EE-1/2 in the RC.  If development is 
incomplete within 7 calendar days, the RC forwards all materials on hand to the DO for case create 
with the above-mentioned memo and checklist outlining development to date and future 
development required. Regardless, the RC must complete the occupational history development 
actions within 14 calendar days of receipt of the claim or the assignment from the DO unless an 
extension is granted from the CE as outlined below.  

16.  Upon receipt of a claim, the RC staff member first reviews the EE-1/2, EE-3, and EE-4 forms 
to discern the type of facility claimed (i.e. DOE, BV, or AWE).  Such determination is initially made
by consulting the DOE covered facility website.  The DOE website lists all major covered facilities,
covered dates, and in certain instances primary contractors that worked at those facilities.  This 
review will also be helpful in determining the need for an occupational history interview, as AWE 
and BV employment is not covered under Part E and no interview is required.  If employment is 
claimed at a covered facility listed on the website, the RC staff member will first determine whether
or not employment can be verified through the Oak Ridge Institute for Science and Education 
(ORISE) database.  The ORISE database contains employment information regarding over 400,000 
employees who worked at certain facilities from the 1940’s to the early 1990’s.  ORISE is accessed 
via ECMS.  Complete usage instructions regarding the ORISE database are outlined in EEOICPA 
Bulletin 02-34.  The Bulletin contains a list of facilities included in the ORISE database.  If 
employment is claimed at a facility listed as being within the ORISE network, the RC staff member 
will first proceed to develop employment by accessing ORISE.  If ORISE information is 
unavailable or inconclusive, additional development is pursued as outlined below.  In either case, 
the RC staff member prints out the results found in ORISE as part of the evidence of file.  If 
employment is listed at a facility not on the ORISE list, ORISE is not consulted for verification.

17.  If the ORISE data matches claimed employment within 6 months, the RC prints the record and 
prepares a memo of findings (EEOICPA Bulletin 02-34, Attachment 2) and no additional 
development steps are required.  The RC prints out the ORISE database query result, prepares a 
memorandum stating the date the ORISE action was taken, and forwards all available materials to 
the DO accompanied by the checklist discussed above.  The findings and associated memoranda are
subject to CE review and can potentially serve as a basis for verifying and accepting claimed 
employment under the EEOICPA.  In general, only 1 day of verified employment is required for 
beryllium illness and 250 days of employment for the Special Exposure Cohort (SEC), except 
Amchitka Island which requires 1 day.  Claims filed for silicosis in Nevada and Alaska require 250 
days of employment, while silicosis claims filed in any other state requires 1 day of employment.  If
the claimed employment cannot be confirmed through ORISE, or is only partially confirmed, the 
RC prints the ORISE record and proceeds to determine if other sources of employment verification 
are available as outlined below. 

* ECMS Coding: The DO CE enters the "OR" claim status code to correspond with the date the 
ORISE action was taken at the RC once the initial employment verification package is received in 



the DO and the case is created.  The ECMS status effective date is the date the RC searched ORISE.

18.  In addition to ORISE, employment under the EEOICPA is verified by other means.  Four 
distinct lists exist to provide guidance when attempting to verify employment.  The lists are broken 
down as follows:  List 1 includes facilities for which DOE has no records with which to verify 
employment and no corporate verifier exists; List 2 includes facilities whereby employment is 
verified by a corporate verifier; List 3 includes facilities for which DOE possesses records with 
which to verify employment; List 4 includes facilities where employment verification queries are 
directed to DOE in Germantown, Maryland.  List 1, 2, and 3 are found in EEOICPA PM 2-400 as 
Exhibits 1, 2, and 3, respectively.  All four lists are found in the ECMS Worksites Referral Key 
available on the DEEOIC Shared Drive.  The lists are updated periodically on the Shared Drive as 
verifiers change or relocate.  Employment verification is handled differently depending upon which 
list contains the claimed facility.  Certain corporate verifiers prefer email requests for verification, 
and it is of the utmost importance that the RC use the requested method for each entity queried.  
Most contractor and subcontractor employment is verified without use of the four lists as outlined 
below.  The RC seeks to verify employment from the designated verifier or other identified entity 
by use of the EE-5 (DOE’s Response to Employment History for Claim under the EEOICPA) or 
other established verification request method.  

19.  Each adjudicatory DO District Director (DD) designates a primary RC employment verification
Point of Contact (POC) and alternate designees in the case of absence of the primary, and provides 
the RC with this individual’s name and contact information.  A general DO email address will be 
created for each respective DO and provided to the RCs for all email contact.  The employment 
verification POC will serve as the primary contact for all responses regarding initial employment 
verification requests made by the RCs. All EE-5s generated from the RC requests that the verifier 
respond directly to the DO employment verification POC.  The general DO POC email address is 
carbon copied on all email requests for verification (where such request is the desired method of 
inquiry) and the email itself will provide the POC’s name and contact information and request that 
the employment verification response be forwarded to the attention of the POC.  As noted, the POC 
is designated by the DO DD, and the RC must be immediately informed if a POC replacement is 
made at the DO.  The DO employment verification POC will review all employment verification 
responses, consult ECMS to determine the CE handling the claim in question, and will forward all 
employment responses to the handling CE within 1 calendar day of receipt of the response in the 
DO.     



20.  In instances where List 1 employment is claimed, the RC staff informs the claimant that DOE 
does not possess employment records for the facility claimed and no other knowledgeable source 
exists to verify employment.  The RC advises the claimant to submit further evidence in support of 
his or her claimed employment directly to the adjudicatory DO.  The following evidence, while 
certainly not exhaustive, may assist in evaluating the validity of a period of claimed employment:  
time and attendance forms; W-2 forms and other tax statements; wage and earnings statements; 
check stubs; correspondence from the employer addressed to the employee; notices of promotion, 
reassignment, layoff, etc; ID cards; minutes from employment related meetings; punch cards; sign 
in and out logs; security clearance applications; union records; letters and certificates of 
achievement or participation in a certain event.  In addition, EE-4 forms (Employment Affidavit) 
from coworkers and others with first hand knowledge may be acceptable to establish employment 
in conjunction with other evidence, and the RC should assist the claimant in obtaining the EE-4 
wherever possible.  The RC prepares the claim package with the accompanying memo and check 
list outlining the actions taken and forwards all documents to the adjudicatory DO.  The RC 
includes a copy of the DOE Verification of Employment Memorandum (see EEOICPA PM 2-400, 
Exhibit #5), which serves as acknowledgment that DOE has no employment information to 
provide.  Finally, if the claimant is a walk-in at the RC, the RC requests the claimant sign a Social 
Security Administration (SSA)form, the SSA-581 (see EEOICPA PM 2-400, Exhibit #6) so that the 
DO may request SSA records in the future for use as a tool in additional employment development.
 The RC does not forward the SSA-581 to SSA, but sends it to the DO with the employment 
verification packet.  This form is only provided to walk-in claimants until further guidance is 
provided and is not mailed to a claimant from the RC.  

21.  In instances where employment verification is possible (List #2, 3, or 4) the RC immediately 
prepares an EE-5 form, or other required verification method, and forwards it to each entity 
responsible for employment verification. The EE-1/2 and EE-3 accompanies the EE-5.  Each 
request for verification requires that a response be forwarded to the adjudicatory DO POC as 
outlined in Action Item #19 above. 

22.  If employment is claimed with a contractor or subcontractor of DOE, the RC staff attempts to 
determine the DOE facility at which the claimed employment took place.  The four lists described 
above are consulted for guidance and ORISE searches are conducted if possible.  An EE-5 form (or 
other verification request) is sent to DOE with a request for a response to the adjudicatory DO 
employment verification POC.  If the claimed employment is with a contractor or subcontractor of a
BV, the RC staff identifies the BV.  An EE-5 (or other verification request) is forwarded to the BV 
or corporate verifier with a request for a response to the adjudicatory DO employment verification 
POC.  If no known verifier exists for the contractor/subcontractor, no further action is necessary at 
the RC level.  Additionally, AWE contractors and subcontractors are not afforded coverage under 
the EEOICPA and no employment development is required.  Once all required steps are completed, 
the RC forwards the memorandum, check list, and all associated materials to the DO for case create 
and additional development of employment.

23.  As noted above, once all possible initial employment verification/occupational history 
development actions are concluded within the 7 calendar day post-assignment period in the RC, all 
claim forms, associated documentation, and the RC checklist is forwarded to the DO with a 
memorandum outlining RC activities to that point.  Upon receipt of the 7 calendar day initial 
submission, the DO case create clerk reviews the claim material utilizing the case create check list 
(EEOICPA PM E-200, Exhibit #1) and creates the case in the DO.  Once the case is created and the 
claim assigned to a CE, the CE reviews all claim file materials and employment 
verification/occupational history development materials for ECMS coding.  The CE inputs coding 
in ECMS to correspond with the date on which the action actually took place at the RC.  Please see 
below for general ECMS guidance for the DO CEs.    

*  ECMS Coding for Employment: Based on the documentation received from the RC, the CE 



enters the "ES" [with the appropriate Operations Center as the reason code] and/or "CS" claim 
status code, with a status effective date of the date on which such action(s) was taken in the RC 
in ECMS.

*  ECMS Coding for Occupational History Development: The CE enters the "DO" claim status 
code, and selects the reason code "OH - Occupational History" with a status effective date of 
the date on which the occupational history questionnaire was completed by the RC as noted on 
the RC memo to the DO.  

24.  As noted above, the RCs are tasked with conducting occupational history development on Part 
E cases only regarding claims involving covered Part E employees and their eligible survivors.  
Whenever possible this step is conducted upfront during claim intake at the RC and the results 
forwarded to the DO within 7 calendar days of receipt of the claim or the assignment.  Where 
this is not possible, the RC sends the claims package to the DO upon completion of 
employment verification within 7 calendar days of receipt of claim forms and proceeds to 
conduct the occupational history development.  Occupational history development is not 
conducted if beryllium illness or chronic silicosis is being claimed, unless otherwise directed by
the DO.  In addition, as noted above no occupational history development is conducted in the 
case where only ineligible survivors are claiming benefits.  In such instances, the claim file 
material is immediately forwarded to the DO upon completion of the employment verification 
portion and the DO will review for necessity of further occupational history development and 
assign development tasks to the RC as needed.  Regardless, occupational history development 
must be conducted for all cancer claims arising out of Part E facilities.

25.  The RC has a total of 14 calendar days from the date of receipt of the claim or receipt of the 
assignment from the DO to conclude the occupational history development steps.  If all actions 
cannot be completed within that timeframe, the RC must advise the DO CE of the reason for the
delay and outline a reasonable timeframe in which to finalize all necessary actions.  If an 
additional 7 calendar days elapses after the 14 calendar day due date, the RC must telephone or 
email the DO CE requesting a time extension and providing an action plan as to completion.
 As soon as the occupational history task is complete, all documentation is immediately 
forwarded to the DO with a memo noting the date on which the interview(s) was conducted for 
association with the case file.  The RC maintains a copy of all case file materials until the 
occupational history development process is complete.  Once all employment verification and 
occupational history development actions are finalized and it is confirmed by telephone 
conversation or email with the CE that the DO does not require further assistance, the RC 
destroys its copy of the materials. 

26.  Depending upon the illness(es) claimed and the claimed or verified employment, the RC staff 
member determines whether or not a claim is being made under Part B or Part E of the 
EEOICPA, or both.  By utilizing the DEEOIC case create worksheet (see EEOICPA PM E-200 
[Draft] Exhibit # 1), the RC reviews the claim materials for a determination as to benefits being 
claimed to determine whether or not a claim is indeed a claim for Part E benefits.  Claims 
submitted by AWE employees are excluded from Part E coverage unless such employment is 
claimed at a time in which the AWE was undergoing DOE remediation.  DOE remediation 
periods can be ascertained by reviewing the DOE covered facility website mentioned above, but
the RC should seek DO guidance before conducting an interview regarding such claims.  
Claims filed by contractors/subcontractors of DOE or Section 5 RECA workers are treated as 
Part E claims.  At any time during this assessment period the RC may consult the DO for 
guidance as to whether or not an occupational history interview is necessary.  The RC also 
reviews ECMS to determine whether or not a Part B case is already in existence.  In such 
instances where a new Part E case is filed and a Part B case is found in ECMS, the RC contacts 
the DO to determine whether or not an occupational history interview is necessary.  Sometimes 
DOE records will already exist in the Part B file that confirms occupational exposure, and 
further development is not necessary.  Unless the DO instructs otherwise and until additional 



guidance is set forth regarding this matter, occupational history development is required in 
instances where a DOE Former Worker Program (FWP) screening was conducted.
 Occupational history development is not required if benefits are approved under Part B, or a 
positive DOE physician panel finding exists, or the claimed condition is beryllium illness or 
chronic silicosis.  Nonetheless, in all cases the RC will consult ECMS for status of the Part B 
claim for acceptance and query the DO for guidance if a question arises as to whether or not an 
occupational history development action is required.  Finally, if DOJ has accepted a RECA 
claim (views ECMS or contact DO CE to determine, or obtain such information from the 
claimant at time of filing) and the claim has yet to be accepted by DEEOIC, no occupational 
history development is necessary.

27.  The main function of the RC staff member in his or her occupational history development role 
is to conduct the occupational history interview.  Attachment 3 to this Bulletin is the interview 
format for DOE employees; Attachment 4 the format for RECA uranium workers.  As noted above, 
in cases with multiple survivors all claimants must be interviewed, unless one or more claimants 
have been designated to represent all of the claimants with regard to the interview process.  
Sometimes one claimant will be more knowledgeable about possible worksite exposure, or more 
comfortable with consenting to a formal interview process than the other claimants.  In such 
instances, a simple signed statement by the other claimants indicating their wish to designate a 
certain claimant to be interviewed in their stead will suffice.  Such a signed statement is not a 
designation of an authorized representative and is only used in the interview process.  Where an 
authorized representative has been appointed on a claim file with multiple claimants, there is no 
need to designate a claimant to participate in the interview process.  Authorized representatives may
determine how the interview process will be conducted, as they have been appointed by the 
claimant(s) to act in their capacity with regard to every aspect of their EEOICPA claim.

28.  As noted above, much of the information gathered through the occupational history 
development process is sensitive in nature and is subject to Privacy Act mandates.  Accordingly, the
information developed may not be disclosed to any individual unless he/she is an authorized 
representative of the claimant or an authorized DEEOIC representative.  As with ECMS and ORISE
access, the RC staff has access to highly personal information regarding employees and claimants 
and it is imperative that this information and data remain secure and that the privacy of all 
individuals is guarded with the utmost care.

29.  DEEOIC developed the DOE and RECA occupational history questionnaires for use by the RC 
staff and it is imperative that RC staff properly utilize the questionnaires so as to obtain the 
information DEEOIC requires in order to evaluate a claim for causation.  The interview regarding 
the questionnaire may be conducted in person or via the telephone.  On created cases, all telephonic 
activity regarding occupational history development is captured in the ECMS TMS screen; all in 
person activity conducted by RC staff is placed in the ECMS Notes screen.  All required ECMS 
coding is input at the DO as outlined in Action Item # 14 above once the occupational history 
development task is complete and all documentation is returned to the DO.  

30.  The RC conducts and documents interviews and creates an electronic version of the interview 
to develop a detailed summary that includes, but is not limited to the following information:  the 
jobs held and a summary of the duties or tasks performed; employer(s); dates of employment; the 
number of hours per week worked at a facility as well as the total estimated; which 
buildings/locations/facilities did the employee work in; the specific toxins exposed to; exposure 
level (direct, near, etc.); exposure frequency (every day, once a week, etc.); how many hours per 
week the job involved potential exposure to radiation and/or toxins; the type of biological 
monitoring done if any; exposure controls such as gloves, masks, etc.; medical screening performed
on the employee; symptoms/illnesses, any other pertinent information regarding 
employment/disease/exposure; other relevant factors such as non-DOE work, etc.  The RC reviews 
the case file materials and any CE instructions to determine exactly what information is relevant to 
the claim, including any identified non-claimed employment or illness.  All pertinent information is 



saved in the occupational history development summary, and a CD and paper version of the 
summary and the interview notes are forwarded to the appropriate DEEOIC DO within 2 business 
days of completion. The RC saves the summary to CD in a specific naming convention – 1 for the 
first interview, last name of employee and last four of the employee’s SSN (1smith0000).  
Subsequent interviews are saved with the sequential number of the interview at the beginning of the
file name (2smith0000).  

31.  The RC adheres to the script developed by DEEOIC when conducting interviews, completes 
the occupational history interview in detail, and takes notes to memorialize the conversation.  The 
notes taken during the interview as well as the summary will become part of the official case file 
and is retained in the paper and electronic format summary and forwarded to DEEOIC upon 
completion of this task.  Each interview should take approximately two to three hours.  It is possible
that multiple claimants will require an interview on one case file.  It is of the utmost importance that
all interviews follow the prepared script, but flexibility is allowed for appropriate follow-up 
questions that logically flow out of the results of the interview.  If the interviewee has little or 
incomplete knowledge about a particular subject, the RC notes such deficiency in the notes and 
summary sections so that the DO is aware that information gathering was attempted regarding that 
topic.  Overall, the RC interviewer is responsible for the proper conduct of the interview and for 
producing a comprehensive summary and questionnaire, including correct grammar and spelling.  
Finally, once the interview is completed, the RC staff member gives the claimant the interview 
confirmation letter (See Attachments 3 & 4) verifying the date of the interview and that the 
interview indeed took place.   

32.  The claims adjudication process has specific timeliness goals.  Occupational history 
development is a very significant part of the process and requires timely scheduling and 
completion.  It is imperative that an interview be scheduled and completed within the timeframes 
stated in this Bulletin, and that all reworks and follow-up interviews are conducted within 7 
calendar days of receipt in the RC.  In order to properly conduct the required interview, the RC staff
will possess an understanding of work performed by DOE employees.  Knowledge of the types of 
hazardous materials potentially present at DOE sites, the covered illness resulting from claimed 
exposures, the standard length of exposure for the illness to occur, and the medical diagnosis 
required to verify the illness is also necessary.  The RC staff will possess sufficient knowledge of 
the EEOICPA, the DOE and Section 5 RECA sites, and hazardous materials to develop a 
comprehensive and logical summary.  Tools are being developed by DEEOIC for use by the DOs 
and the RCs to better understand the relationship between certain toxins and certain diseases and to 
better identify which toxins were potentially present at which DOE/RECA Section 5 facilities.  
These tools, in the form of Exposure Matrices, will assist in the development of an employee’s 
occupational history as it relates to exposure and illness.  Additional guidance regarding the use of 
the Exposure Matrices will be forthcoming from DEEOIC National Office (NO).  The Exposure 
Matrices will be web based and available for viewing on the Internet.  While the Exposure Matrices 
will provide a valuable tool for evaluation, the RC staff member will consult with the DO CE at all 
times where questions arise as to the meaning of the information provided.  The RC will craft the 
interview based upon all available exposure information and CE guidance.  

33.  Once all occupational history development steps are complete, the RC manager ensures the 
accuracy of the data populating the interview and the narrative provided in the summary and 
forwards the entire package to the adjudicatory DO.  Once the DO receives the occupational history
development package, it is reviewed thoroughly by the CE.  As noted above, any part of the 
package may be returned by the DO if a deficiency is identified or an additional interview is 
deemed necessary.  The CE will review the materials and update ECMS coding where necessary to 
correspond with the date upon which the development action occurred at the RC level.  The CE 
utilizes the information obtained during the occupational development as a key tool for establishing 
causation (based upon employment and the claimed covered illness) in the adjudication process.  
Additionally, the CE proceeds to develop the claim pursuant to current procedural guidance.  Where



necessary, the CE prepares the Document Acquisition Request (DAR) record request form as set out
in EEOICPA PM E-400 (Draft) to obtain additional exposure evidence.  

34.  In addition to the new Part E claims, Part D/E claims filed prior to the issuance of this Bulletin 
could potentially require occupational history development at the RCs.  The DO evaluates the older 
Part D/E claims on a case-by-case basis to determine whether or not a referral to the RC is 
required.  When reviewing these cases, the CE examines the case file contents for the existence of 
DAR records, other DOE exposure records, and other employment records in general that might 
provide exposure evidence and eliminate the need for an occupational history interview.  
Additionally, the DO CE consults the web- based Exposure Matrices in conjunction with the case 
file material to ascertain the need for further development by the RC.  If the CE determines that an 
occupational history interview is required due to a lack of other exposure and employment evidence
in order to reach a decision as to causation, an assignment to the RC is made.  Once the CE 
identifies that a Part D/E claim requires RC occupational history development, the DO refers the 
case file to the appropriate RC with precise instructions set out in a memo as to the information 
being sought in the interview.  The RC has 14 calendar days from the date of receipt of the 
assignment from the DO to complete the occupational history development tasks outlined by the 
CE. 

* ECMS Coding: The DO CE codes assignments made to the RC on identified existing cases that 
require occupational history development utilizing the ‘RC’ code as the claim status code.  The CE 
then uses the drop down box reason code entitled “AS-Assignment.”  The status effective date is the 
date of the DO memo to the RC outlining the assignment task.

* The ‘DO’ code is entered by the CE (see Action Item #23) once the occupational history 
assignment is completed and returned to the DO.

35.  Upon review of a completed occupational history interview, the DO may determine that 
additional information is required and request the RC to conduct a follow-up interview, or identify 
an error that requires remedy as a rework of the interview.  Follow-up interviews are conducted 
when the DO identifies additional issues through further development of the claim for causation 
that require RC assistance.  Reworks are not generated out of an issue identified by the DO as an 
area in need of additional development, but arise when an error is found in the final product from 
the RC.  Interview reworks are only conducted in instances where a deficiency (i.e. incomplete or 
inaccurate data) is identified by the CE.  Follow-up assignments are made directly by the CE to the 
RC manager with an accompanying memo outlining instructions as to the required additional 
development needed.  Reworks must be approved by a Senior CE and are forwarded to the RC 
manager by the DO DD with an accompanying memo outlining specific instructions as to the 
deficiency found and the required remedy.  The RC must complete all follow-up and rework 
assignments from the DO within 7 calendar days of receipt in the RC.  If additional time is needed 
for completion, the RC contacts the DO CE and the CE may grant reasonable time extensions.  

* ECMS Coding for Follow-Up Assignment:  The DO codes follow-up assignments made to the 
RC utilizing the ‘RC’ code as the claim status code.  The CE then uses the drop down box reason 
code entitled “FW-Follow-up.” The status effective date is the date of the DO memo to the RC 
outlining the follow-up task.

* ECMS Coding for Rework Assignment: The DO codes rework assignments made to the RC 
utilizing the ‘RC’ code as the claim status code.  The CE then uses the drop down box reason code 
entitled “RK-Rework.” The status effective date is the date of the DO DD’s memo to the RC 
outlining the rework task.

* The ‘DO’ code is entered by the CE (see Action Item #23) once the follow-up/rework 
assignment is completed and returned to the DO.



36.  On a monthly basis, each RC manager provides a report to DEEOIC NO addressed to the 
BOTA Branch Chief that identifies the number of requests for interviews, the number of 
occupational histories scheduled, the number of occupational histories completed, the number of 
occupational history reports sent to DEEOIC, and the average length of the interviews in half hour 
increments.  This report will also include the number of occupational history reworks and the 
average length of the rework.  

37.  RC tasks as outlined in this Bulletin are considered extensions of the DO and each DO DD and 
respective RC manager is responsible for the proper conduct of each task.  In order to evaluate the 
effectiveness of the RCs and timeliness of task completion, DEEOIC will conduct yearly 
Accountability Reviews (AR) of each RC.  The ARs are designed to gauge RC compliance with 
DEEOIC procedural guidance and to determine the accuracy and timeliness of RC functions as they
relate to initial employment verification, occupational history development, and ECMS accuracy.  
The AR will serve as a tool to identify strengths and weaknesses within the RC process.

Disposition:  Retain until finalized procedures are issued. 

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation 

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections, and Resource Center Managers.

Attachment 1: ECMS User’s Reference Guide

Attachment 2: Resource Center New Claim Check List

Attachment 3: Occupational History Interview (DOE Facility)

Attachment 4: Occupational History Interview     (Miners/Millers/Ore Transporters)

05-06 Processing IAAP SEC Class 1949 - 1974 Claims

EEOICPA BULLETIN NO.05-06                       

Issue Date: September 6, 2005

________________________________________________________________

Effective Date: September 6, 2005

________________________________________________________________

Expiration Date: September 6, 2006

________________________________________________________________

Subject:  Processing Claims for Iowa Army Ammunition Plant SEC Class, 1949 - 1974 

Background:  Pursuant to the Energy Employees Occupational Illness Compensation Program Act 
of 2000 (EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of a class of workers from 
the Iowa Army Ammunition Plant (IAAP) in Burlington, Iowa, to have IAAP added to the Special 
Exposure Cohort (SEC).

The National Institute for Occupational Safety and Health (NIOSH) reviewed the petition and 
decided it qualified for evaluation under 42 C.F.R. Part § 83.13.  NIOSH submitted its findings to 
the petitioners and the Advisory Board on Radiation and Worker Health (“the Board”). On May 18, 
2005, the Board submitted recommendations to the Secretary of Health and Human Services (HHS)
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to add the IAAP as a SEC class. The Director of NIOSH also submitted a proposed decision on this 
petition.  

On May 20, 2005, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

Employees of the Department of Energy (DOE) or DOE contractors or 
subcontractors employed by the Iowa Army Ammunition Plant, Line 1, during the 
period from March 1949 through 1974 and who were employed for a number of 
work days aggregating at least 250 work days either solely under this employment or
in combination with work days within the parameters (excluding aggregate work day
requirements) established for other classes of employees included in the SEC. 

In their evaluation, NIOSH determined that, “… it lacks access to sufficient information to either 
estimate the maximum radiation dose for every type of cancer for which radiation doses are 
reconstructed that could have been incurred under plausible circumstances by any member of the 
class, or to estimate the radiation doses of members of the class more precisely than a maximum 
dose estimate with sufficient accuracy.”  

In that report, the Secretary of Health and Human Services determined that it is not feasible to 
undertake dose reconstructions for the class of employees employed at Iowa Army Ammunition 
Plant, Line 1, for the period from March 1949 through 1974 based upon the site profile prepared by 
the NIOSH.  Thus, it appears that the only dose reconstructions that can be completed for members 
of the designated class are dose reconstructions based upon actual measured exposure of the 
individual worker whose dose is being reconstructed.  The DOL letter to NIOSH is included as 
Attachment 1.

A letter from NIOSH, dated July 19, 2005, further clarified the designation of Line 1 used in the 
SEC class definition.  The letter stated, “The designation of ‘Line 1’ in this class definition should 
be considered inclusive of all workers and activities involved in AEC operations at IAAP and not 
limiting or excluding workers, activities, or site locations that may have been involved in those 
operations.” The NIOSH letter to DOL is included as Attachment 2.

The SEC designation is effective as of June 20, 2005, which is 30 days after the Secretary of the 
Department of HHS designated the class for addition to the SEC in a report to Congress. While 
Congress has the authority to reject the recommendation within 30 day time frame, no action was 
taken to contradict the addition of IAAP as a SEC class. 

References: Energy Employees Occupational Illness Compensation Act of 2000, 42 U.S.C. § 7384 
et seq.; 42 C.F.R. Part 83, Procedures for Designating Classes of Employees as Members of the 
Special Exposure Cohort Under EEOICPA; and the May 20, 2005 report to Congress from the 
Secretary of HHS, entitled, “HHS Designation of Additional Members of the Special Exposure 
Cohort, Designating a Class of Employees from Iowa Army Ammunition Plant, Burlington, Iowa.”

Purpose: To provide procedures for processing claims for the new SEC class at the Iowa Army 
Ammunition Plant (IAAP).  The new SEC class applies to DOE employees, DOE contractors or 
subcontractors employed by the IAAP and involved in AEC operations during the period from 
March 1949 through 1974 and who were employed for a number of work days aggregating at least 
250 work days either solely under this employment or in combination with work days within the 
parameters established for other classes of employees included in the SEC. 

Applicability: All staff.

Actions: 

1. This new addition to the SEC affects the consideration of DOE employees, DOE contractors or 
subcontractors employed by the Iowa Army Ammunition Plant (IAAP), involved in AEC 
operations, during the period from March 1949 through 1974. It encompasses claims already 
denied, claims at NIOSH for dose reconstruction, and future claims yet to be submitted.  



2. The DEEOIC has identified all Part B claims that were denied or are at NIOSH for dose 
reconstruction and submitted a list of cases to the appropriate district office.  All IAAP cases that 
were with NIOSH for dose reconstruction as of June 20, 2005 have been coded as “NW” in ECMS. 
NIOSH has sent a CD for each of those cases.  The CD contains all of the information generated to 
date, e.g., CATI report, correspondence, and dose information.  Also, included on the CD in the 
Correspondence Folder should be a copy of the NIOSH letter sent to each claimant informing them 
of the new SEC class and that their case is being returned to DOL for adjudication.  A copy of the 
NIOSH letter to a claimant is included as Attachment 3.  The claims examiner (CE) must print out a
hard copy of the NIOSH letter for inclusion in the case file. 

3.  The CE must verify that the employee worked for the DOE or a DOE contractor or subcontractor
employed by the IAAP and was involved in AEC operations.  For cases that had been referred to 
NIOSH prior to the date the IAAP SEC class became effective, June 20, 2005, the CE should 
assume that the employee was involved in AEC operations, unless specific evidence exists to the 
contrary.  For cases received by DOL after June 20, 2005, when the EE-5 Form is sent to DOE, the 
CE must specifically ask if the employee was involved in AEC operations at IAAP.  If the returned 
EE-5 Form does not specifically affirm that the employee was involved in AEC operations at IAAP,
the CE must ask the employee or survivor(s) to submit appropriate evidence, including an affidavit 
attesting to the employee’s involvement in AEC operations at IAAP. Lack of positive affirmation by
DOE that an employee was involved in AEC operations is not sufficient basis to deny a claim. If a 
determination cannot be made, the claimant is to be given the benefit of the doubt.  

4.  Based on this review, the CE then determines whether the claimant has a specified cancer, as 
listed in DEEOIC Procedure Manual Chapter 2-600.5.  If the employee has a specified cancer, 
proceed to the next step.  If the employee does not have a specified cancer, proceed to Action #7.  

5.  If the employee meets this criterion, the CE must determine that the worker was employed at 
least 250 work days within the March 1949 through 1974 period listed for the SEC class for IAAP.  
In determining whether the employment history meets the 250 work day requirement, the CE must 
consider employment either solely at IAAP or in combination with work days for other SEC 
classes, e.g., the three gaseous diffusion plants and the Mallinckrodt Chemical Works in St. Louis 
(1942  -1948).  If the employee does not meet any of the employment criteria, proceed to Action 
#7.  

6.  Once the CE has determined that the person named in the claim has a diagnosed specified cancer
and meets the employment criteria of the SEC class, the CE should proceed in the usual manner for 
a compensable SEC claim and prepare a recommended decision.  Please note that if during the Part 
E claim review process for IAAP cases, information is found that specifically indicates that the 
employee was not involved in AEC operations, the district office should investigate further and take
appropriate action, as necessary, including a determination if an overpayment was made. 

7. As discussed earlier, the Secretary of Health and Human Services determined that it is not 
feasible for NIOSH to perform dose reconstructions for the class of employees involved in AEC 
operations at IAAP for the period from March 1949 through 1974.  However, for cases with a 
non-specified cancer and/or that do not meet the employment criteria of the SEC class, NIOSH will 
attempt to perform dose reconstructions for members of the designated class, based upon actual 
measured exposure data for the individual workers.  For cases with specified cancer where the 250 
work day requirement is not met, or cases with non-specified cancer, the case should be returned to 
NIOSH for a dose reconstruction based on personal exposure data. If dosimetry data are available, 
NIOSH will proceed with a dose reconstruction. Upon receipt of the dose reconstruction report, the 
CE proceeds in the usual manner and prepares a recommended decision.  The CE should code the 
case as “NI,” but should not delete the “NW” code already present in ECMS.  If no dosimetry data 
are available, NIOSH will be unable to perform a dose reconstruction.  NIOSH will send the 
claimant a letter stating that it was unable to perform a dose reconstruction (a copy is attached as 
Attachment 4).  This letter will be included on the NIOSH CD in the Correspondence Folder and 



the CE must print out a hardcopy for inclusion in the case file.  The CE proceeds in the usual 
manner and prepares a recommended decision to deny the claim.  

8. If the claim includes both a specified cancer and a non-specified cancer, medical benefits are only
paid for the specified cancer(s), any secondary cancers that are metastases of the specified 
cancer(s), and any non-specified cancers that have a dose reconstruction that resulted in a 
probability of causation of 50 percent or greater.  

9. If a case with a denied final decision now meets the SEC class criteria, the CE must submit the 
case for reopening through the appropriate process in the district office.  The case must be 
forwarded to the DEEOIC Director to reopen the claim per 20 C.F.R. Part § 30.320.

10.  FAB personnel must be vigilant for any IAAP cases that have a recommended decision to 
deny.  If the employee worked at IAAP and was involved in AEC operations during the period from
March 1949 through 1974, has a specified cancer, and meets the 250 work day requirement, the 
recommended decision must be reversed and the case remanded in the usual manner.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections  

Attachment 1

Attachment 2

Attachment 3

Attachment 4

05-07 ECMS Procedures related to Co-located FAB

EEOICPA BULLETIN NO. 05-07

Issue Date:  September 2, 2005

________________________________________________________________

Effective Date: September 2, 2005

________________________________________________________________

Expiration Date: September 2, 2006

________________________________________________________________

Subject: ECMS Procedures related to Co-located FAB.

Background: FAB offices are geographically located as set out under EEOICPA PM 2-1300.  With 
the implementation of Part E, DO adjudicatory functions are sometimes required while a case is at 
FAB for review.  Each district office assigns certain DO CEs to handle district office development 
and adjudication while the case is pending review at FAB. This group of designated CEs is referred 
to as the “Co-located FAB.”  The Co-located FAB may be physically located in the FAB or the DO, 
but will be managed by DO personnel, not the FAB.  The individuals within the Co-located FAB 
will be referred to as secondary CEs.  However, while the case is under the jurisdiction of the FAB, 
the FAB CE or Hearing Representative (HR) is considered the primary adjudicator.  The August 26, 
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2005 release of ECMS (ECMS_B version 1.8.4.0 and ECMS_E version 1.0.5.0) will allow the case 
screen in ECMS to reflect the Co-located FAB’s involvement with the case, as well as allow the 
secondary CEs to enter status codes and other information into ECMS while the file is assigned to a
FAB District Office location in ECMS. This bulletin provides written guidance regarding the 
procedures that are to be followed regarding the Co-located FAB.

Reference:  ECMS Release Notes (August 26, 2005)

Purpose: To provide ECMS procedures for cases that require DO development while located at 
FAB.

Applicability: All Staff

Actions:

1.        When a CE prepares a recommended decision, he/she must be aware of any outstanding 
claim issues that need further development.  If additional development is needed during the FAB’s 
review of the case, the CE prepares a memorandum.  The header of the memorandum is addressed 
to the FAB manager, from the Senior CE, Supervisor, or District Director (DD) who is the final 
reviewer of the recommended decision at the DO.  The subject line reads “Co-located FAB 
development for (case #).”  The body of the memorandum addresses any outstanding claims issues 
that require development while the case is being reviewed by the FAB.  The memorandum must 
also designate a secondary CE, who is assigned to work the case for DO development while the 
case is being adjudicated by the FAB.  Each DO will determine the CE to handle this development 
while the case is being adjudicated by the FAB.  When the recommended decision is finalized, the 
signed memorandum accompanies the recommended decision to the FAB.

2.  Once a case is transferred to the FAB, the FAB CE/HR must be aware if any DO development is 
needed on any portion of the case.  The FAB CE/HR will become aware of such issues because of 
the Co-located FAB development memorandum.  However, they may also become aware of issues 
during their review process. For example, the FAB CE/HR may come across an additional illness 
that needs development. If it is determined that DO development is needed, the FAB CE, HR or 
Manager must complete the additional CE/location area titled "Co-located Development" located on
the case screen in ECMS.  The fields that need completion in this section are the “CE2” and “CE2 
Assign Dt” fields.  The “CE2” field represents the Co-located FAB CE (secondary CE), who is 
designated in the Co-located FAB development memorandum.  To complete the secondary CE 
assignment, the appropriate Co-located FAB CE is selected from the drop down menu.  The FAB 
CE/HR tabs over to the CE assign date, which automatically populates with the current date and 
time.  (This field can be manually input if needed.)

Note:  Only the FAB can assign the CE2 in ECMS, but actual workload assignments should be 
routed through the DO.  If the FAB comes across secondary development that is needed on a case 
where there was no Co-located FAB development memorandum, they will notify the DD, or 
whoever the DD delegates, to determine which secondary CE should be assigned the additional 
development.

3.  Each Co-located FAB unit will have a code that will automatically populate the “DO2” field.  
The “DO2” field represents the DO that is handling the co-located FAB development.  This field is 
populated when the “Co-located Development” section is activated in ECMS.  The associated codes
are:

·        SEF – Seattle Co-located FAB

·        CLF – Cleveland Co-located FAB

·        JAF – Jacksonville Co-located FAB

·        DEF – Denver Co-located FAB

·        NAF – National Office Co-located FAB



Note:  The CEs/HRs will not need to complete this field, but it will be used for various reporting 
needs.

4. When the Co-located development section has been completed in ECMS, it will be highlighted in
white.  This indicates that there is a simultaneous ownership in ECMS.  Both the FAB CE/HR and 
the secondary CE will be able to make entries into ECMS without having to transfer the case file in 
the system.  

Note:  The FAB CE/HR and the secondary CE will need to coordinate with each other to ensure 
that the file is where it is needed and the appropriate work can be completed on the case.  If both 
the FAB CE/HR and the secondary CE need the actual file, the FAB CE/HR’s need takes 
precedence.  

5. Once the Co-located Development section is activated and a secondary CE is assigned, any 
outstanding call-ups in ECMS from the DO CE will be automatically re-assigned to the secondary 
CE.  Any call-ups that the FAB CE/HR enters will still function and be viewable for that FAB 
CE/HR.

6.  Every secondary CE in the Co-located FAB will have a three character location identifier of 
DO1-DO9.  (More location codes will be added if necessary.)  As always, the case location code 
and case file jacket must be annotated to reflect any change in the file’s physical location.

7.  After the case is transferred out by the DO, and assigned to the FAB awaiting a Final Decision, 
the DO assignment will remain a FAB location code (FAC, FAJ, FAS, FAD, or FAB) for as long as 
the case is in the FAB’s jurisdiction, even if the secondary CE is working on the case.  The physical 
case file can be located with a FAB employee or a secondary CE while the DO listed in ECMS is 
one of the FAB location codes.

8.  The secondary CE is to conduct all necessary development on all outstanding claim elements not
related to the decision currently in front of the FAB CE/HR, and code ECMS appropriately to 
reflect those actions for the duration of the FAB review process.  The secondary CE also determines
when there is enough information available to issue a recommended decision (RD).  

·        If FAB completes their review process and the DO development issues are not completed with
a recommended decision, the secondary CE ceases development.  The secondary CE then prepares a
memorandum to the DD explaining what development actions have been taken and what future 
actions are required to address any outstanding issues.  This memorandum is important because 
outstanding DO call-ups will not be re-assigned back to the DO (though they will be 
viewable).

·        If the secondary CE determines that there is enough evidence to support a RD on any 
outstanding claim elements, he/she issues the RD and keeps the file at FAB.

9.  When the case file is ready to be returned to the DO, the person transferring the case file out of 
the office will press the “Unassign CE2” button in the Co-located Development portion of the case 
screen.  This will deactivate the co-located development.  If the individual who transfers cases to 
the DO from the FAB office does not currently have the ability to “unassign CE2”, that capability 
can be requested by the FAB manager in an email to Energy Tech Support.

Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections



2004 EEOICP Final Bulletins

04-01 NIOSH DR Reworks

EEOICPA BULLETIN NO.04-01                       
Issue Date:  October 31, 2003

________________________________________________________________

Effective Date:  October 31, 2003

________________________________________________________________

Expiration Date:  October 31, 2004 

________________________________________________________________

Subject: Instructions for Reworks of NIOSH Dose Reconstruction Reports

Background: Section 20 CFR 30.115(a) of the final regulations provides that the Office of Workers 
Compensation Programs (OWCP) will forward eligible claimant application packages to Health and
Human Services (HHS) for dose reconstruction.  When the dose reconstructions are received from 
the National Institute for Occupational Safety and Health (NIOSH), the Claims Examiner (CE) 
reviews the report in preparation for determining the probability of causation using NIOSH-IREP.  

This Bulletin provides additional details on what to do when claimant information in the case file 
differs from information used in the dose reconstruction (DR) report.  Also, details are provided for 
situations in which a case at NIOSH for dose reconstruction may be placed in a “pending status” 
while DOL develops additional information. 

Reference: Final regulation 20 CFR 30.115(a) and EEOICPA Bulletin 03-03.

Purpose:  Provide procedure for referring an issue back to NIOSH after a dose reconstruction has 
already been completed.

Applicability: All staff. 

Actions: 

1.  The CE must notify NIOSH of any changes to information submitted on the NIOSH Referral 
Summary Document (NRSD) while the case is at NIOSH for dose reconstruction (DR).  NIOSH 
currently provides weekly reports to the district offices listing the cases for which the NIOSH 
contractor started performing dose calculations in the past week.  When a CE identifies one of 
his/her cases on the list, the CE must review the information in the case file against the information 
sent to NIOSH in the NRSD.  Any revisions to information contained in the original NRSD must be
forwarded to NIOSH using an amended NRSD (per the guidance given in Bulletin 03-03). This will
allow NIOSH to use the correct information in their development of the DR report.

2.  After the DR report is received by the CE from NIOSH, the CE must review it to ensure that the 
information in the case file is still consistent with the information contained in the NRSD.  If there 
are any significant discrepancies between the information in the case file and the DR report the new
information must be reviewed by NIOSH and a new DR may be necessary.  “Significant” 
discrepancies, for example, would include changed employment facilities or dates; changed cancer 
site; different ICD-9 code; or major change in date of diagnosis.

3.              For cases found to be in error, incomplete, or for which new information was recently 
received, the CE sends an E-mail message, with the amended NRSD attached, and forwards the 
case file to the Supervisory or Senior Claims Examiner (Sr. CE) outlining the issue(s) with the DR.  
The amended NRSD is prepared as necessary (using the guidance given in Bulletin 03-03).  The CE
must ensure that a copy of the E-mail message (printed from the sent file in order to document the 
date of issue) is placed in the case file.  The CE must not enter the PoC data into ECMS when a 



case is referred back to NIOSH.  

There will be some situations that will not require a rework.  One example is when the diagnosis 
date is found to be different, but is still within the same calendar year.  For these cases, the results of
the DR will not be significantly affected.  If uncertain, contact the DEEOIC Health Physicist to 
discuss the issue.

Also, the CEs should remember that metastatic and consequential cancers should NOT be treated as
additional primary cancers.  

4.              The Supervisory or Sr. CE reviews and approves the amended NRSD and forwards the 
information along with the amended NRSD and the case file to the district office (DO) person 
designated by the District Director to handle NIOSH information, i.e., the DO NIOSH liaison.  The 
DO NIOSH liaison will review the case file and must contact the DEEOIC Health Physicist for a 
review prior to referral to NIOSH for a rework of the DR.  The DO NIOSH liaison should create a 
spreadsheet to track cases sent for review and rework of the DR by NIOSH.  

To expedite the process, the DO NIOSH liaison will use E-mail to send a description of the need for
the rework of the DR to the DEEOIC Health Physicist.  When this E-mail is sent, the DO NIOSH 
liaison must copy the Sr. CE, SCE, District Director and CE so they are aware that the issue has 
been sent to the DEEOIC Health Physicist for review.  The CE must ensure that a copy of the 
E-mail message (printed from the sent file in order to document the date of issue) is placed in the 
case file.  

When the E-mail is sent, the District Director enters the “WS” code in ECMS, by selecting the 
“WS” code on the ECMS claim status history screen.  The status effective date is equal to the date 
of the “WS” memo to the National Office.  ECMS checks the reason required table to determine if 
the status code entered requires that a reason code be selected.  If a reason is required (e.g., entering
“WS” will require selecting a reason code), then ECMS will display the reason_cd field.  The user 
clicks on reason_cd list box.  ECMS displays valid reason selections for the code entered.  The 
District Director then selects "HP-Health Physicist Review" from the reason code list box.  The 
"HP-Health Physicist Review” status code signifies that the additional information related to the 
DR is with the DEEOIC Health Physicist for a review as to whether a rework of the DR by NIOSH 
is necessary.

5.  The DEEOIC Health Physicist serves as the central liaison between NIOSH and DOL on all dose
reconstruction related issues.  All requests for reworks of DR reports must be forwarded to the 
DEEOIC Health Physicist for review.  The DEEOIC Health Physicist will review the request for 
rework and determine whether a rework is required.  The DEEOIC Health Physicist will contact the
CE if additional information is needed to make a determination, which may include requesting the 
case file.  If the information would change the outcome of the DR or affects the accuracy of the 
case, the request for rework will be referred to NIOSH.  If the information would not change the 
outcome of the DR, the DEEOIC Health Physicist will send an E-mail to the CE and the DO 
NIOSH liaison explaining the rationale for not continuing the review of the DR report.  When the 
CE receives this response, he/she must proceed with the IREP calculation and enter the PoC 
value(s) into ECMS.

If the DEEOIC Health Physicist determines that a rework is necessary, he sends an E-mail to the 
designated OCAS contact person, who is currently the Technical Program Manager.  The CE will be
copied on the E-mail, along with the Sr. CE, SCE, District Director and the DO NIOSH liaison, so 
that he/she is aware that the rework will proceed.  The CE must enter the “WR” status code in the 
Case Status screen in ECMS and use the date of the Health Physicist’s E-mail as the status effective 
date.  The CE must ensure that a copy of the E-mail message (printed from the sent file in order to 
document the date of issue) is placed in the case file.  

6.  DOL has the responsibility to inform the claimant(s) that his/her dose reconstruction is 
undergoing additional review by NIOSH.  When the DO is notified that the case will be referred to 



NIOSH for rework, the CE must complete the following within three workdays.  The CE must 
forward the amended NRSD as an electronic attachment via E-mail to the Public Health Advisor 
(PHA) at NIOSH assigned to the DO.  The CE must send a letter to the claimant, using Attachment 
1 as a model, explaining that the case has been returned to NIOSH for a review of the dose 
reconstruction.  The CE must include in the body of the letter the reason that the case is being 
returned to NIOSH.  The CE must send a copy of this letter to the Public Health Advisor at NIOSH 
assigned to the DO along with the weekly district office submissions to NIOSH.  The dates on the 
amended NRSD and the letter to the claimant must both be the same, since this will be the date used
for the new NI entry into ECMS (discussed below). 

The CE does not need to return the entire case file to NIOSH. NIOSH will generally require no 
more than 60 days to complete the rework of the DR.  For example, where only the diagnosis date 
changes, NIOSH should be able to complete the rework in much less than 60 days.  Alternatively, 
for cases where the ICD-9 code changes, it could result in a major rework of the DR.  After the new 
draft DR report is completed, NIOSH will send it to the claimant along with another OCAS-1 form. 
The claimant has up to 60 days to return the signed OCAS-1 form.    

7.              The Sr. CE, supervisor or other approved person in the DO will enter a new NI code on 
the ECMS Claim Status screen to signify that a case has been returned to NIOSH for review of the 
DR.  The status effective date is the date on the letter that is sent to the claimant.  When the new 
dose reconstruction report is received, the Sr. CE, supervisor or other approved person in the DO 
must enter a new NR code on the ECMS Claim Status screen using the date the new DR report is 
received in the DO as the status effective date.

8.  The DO NIOSH liaison must notify the DEEOIC Health Physicist by E-mail when the DR report
is received in the DO.  This will allow the DEEOIC Health Physicist, who tracks the progress of 
DR reworks, to be aware of the completion of the rework.

9.   Sometimes when a case is at NIOSH, it may require additional claims development by the CE.  
This additional development may be requested by NIOSH or DOL.  When NIOSH places a file in 
“pending status” it does not stop the process, but may delay the DR completion.  The action of 
placing a case in “pending status” alerts the NIOSH staff that clarification is needed on a specific 
issue that may affect the case.  

A supervisor, Sr. CE, and the DO NIOSH liaison are the only people that can place or remove a 
“pending status” for a case at NIOSH.  For cases that are not prompted by NIOSH, the supervisor, 
Sr. CE, or the DO NIOSH liaison must send an E-mail to the DO’s PHA (with copies to the other 
two DO individuals) with a request that NIOSH place the case in “pending status”  while DOL 
develops the case for additional information.  The supervisor, Sr. CE, or the DO NIOSH liaison 
must provide a brief explanation of the specific information the DO is attempting to clarify or 
obtain, e.g., employment, medical, smoking or race/ethnicity questionnaire, etc.  

On receipt of the development information, DOL personnel must follow the procedures for 
preparing and forwarding an amended NRSD, as necessary, as discussed earlier.   The supervisor, 
Sr. CE, or the DO NIOSH liaison must notify the appropriate PHA (with copies to the other two DO
individuals) by E-mail to remove the case from “pending” status.   

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections



Attachment 1: Sample Letter to the Claimant

04-02 Case file transfer
                                                                                                                                        
EEOICPA BULLETIN NO.04-02                       

Issue Date:  October 3, 2003 
________________________________________________________________

Effective Date:  October 3, 2003 

________________________________________________________________

Expiration Date:  October 3, 2004 

________________________________________________________________

Subject: Case Transfer Sheet. 

Background: Case files are routinely transferred between the District Offices (DO), the Final 
Adjudication Branch (FAB), and National Office (NO). 

Currently when a case file is transferred, the initiator completes a transfer sheet and attaches it to 
the outside of the jacket.  However each office has been using different versions of a case transfer 
sheet.  In order to maintain consistency throughout the program, one form has been created.  The 
new form was created based on the various current forms and comments from the DO and FAB. 
The sheet will be available on the shared drive in Adobe format.  

Reference: Procedure Manual Part 1-500.

Purpose:  To provide procedures for using the new case transfer form for transferring cases between
DO, FAB, and NO. 

Applicability: All staff. 

Actions: 

1. When a case is ready for transfer, the person transferring the case (sender) uses the “Case 
Transfer Sheet” (sheet)(see Attachment 1). 

2. Most of the fields are self-explanatory and must have an entry.  The “Reason for Transfer” field 
contains several boxes to check.

·        When the case is transferred from the DO to FAB with a recommended decision, select the 
option “FAB Review.” 

·        When the case is transferred to the NO with policy issues, e.g. stepchildren, employment 
verification, NIOSH dose reconstruction review, etc, select the option “Policy/Procedure” and 
provide an explanation for the request under the “Comments” field. This form will not replace the 
WS/WR forms.

·        When the case is transferred to the NO with a request to reopen or vacate a remand, select the 
option “Reopen”.  

·        When the case is transferred to the NO for medical review of CBD or cancer, select the option
“Medical”.  This option is selected for any issues pertaining to medical. 

·        When the case is transferred to the NO specifically for review by the Office of the Solicitor, 
e.g. power of attorney, offset, etc, select the option “Solicitor”.  This selection must include an 
explanation in the “Comments” field. 

·        When the case is transferred from FAB to DO and the final decision is not an affirmation, 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin_04-01_NIOSH_DR_Reworks/Attachment_1.htm


select the option “Remand/Reversal”.  

·        When the case is transferred from FAB to DO and the final decision affirms the recommended
decision, select the option “Affirmation”. 

·        When the case is transferred for any issue not specified, select the option “Other” and provide
a corresponding note in the “Comments” field. 

3. Upon completion, the form is printed and attached to the front outside jacket cover of the case 
being transferred.

4. The completed sheet is signed by both the sender (the initiator) and the authorizing signatory 
person. These may be the same person if the authorizing signatory is also the sender.  

If the case is being transferred from the DO to the FAB for a final decision, the senior claims 
examiner may be the authorizing signatory. The designation of authorizing signatory is at the 
District Director’s discretion.

If the case is being returned by FAB to the DO, the hearing representative may be the authorizing 
signatory. The designation of authorizing signatory is at the discretion of the FAB Manager.

5. All cases sent to the NO require the authorization of the District Director or FAB Manager. Cases 
transferred from the NO are authorized by the Branch of Policies, Regulations & Procedures 
(BPRP) staff.

6. Once the case transfer sheet has been completed and signed by the appropriate individuals, the 
case is ready for transfer.  The transfer of the case must be reflected in ECMS (see Procedure 
Manual Part 1-500 Section 3).

7. Upon receipt of the transferred case, the receiving office spindles the transfer sheet into the case 
and takes the action reflected on the transfer sheet.  The receipt of the case must be reflected in 
ECMS (see Procedure Manual Part 1-500 Section 3). 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections

Attachment 1: Case Transfer Sheet

04-03 Reopening claims

EEOICPA BULLETIN NO.04-03
Issue Date:  October 17, 2003

________________________________________________________________   

Effective Date: October 17, 2003

________________________________________________________________

Expiration Date:  October 17,2004

________________________________________________________________

Subject:  Reopening Claims.

Background:  At any time after the Final Adjudication Branch (FAB) has issued a decision, the 
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Director of the Division of Energy Employees Occupational Illness Compensation (DEEOIC) is 
given sole discretion to reopen a claim and/or vacate the FAB’s decision.  This rule applies to all 
decisions issued by the FAB.

The Director may exercise this discretion at any time after the FAB issues a final decision (FD), or 
any other type of decision. When a claim is reopened and/or a FAB decision vacated, the Director 
will issue a Director’s Order that sets the FAB decision aside and outlines the course of action 
required to resolve the issue(s) identified in the Director’s Order.  The Director may reopen a claim 
and return it to the district office (DO) for further development and issuance of a new recommended
decision (RD).  The Director may also reopen a claim and vacate a final decision or vacate a 
remand order of the FAB and return the claim file to the FAB for the issuance of a final decision. 20
CFR § 30.320 gives the Director the unique power to conduct these actions, and the regulations 
make it clear that all matters pertaining to granting a reopening and/or vacating a FAB decision 
remain within the realm of the Director’s authority. Unless otherwise authorized in this Bulletin, the
DO and the FAB must comply precisely with any and all instructions provided by the Director in 
the Director’s Order. 

Additionally, at any time after the FAB issues a FD a claimant may submit in writing to the Director
a specific request to reopen his or her claim.  While every specific written request for a reopening 
submitted by a claimant after the issuance of the FAB’s FD will be reviewed by the Director, in 
most circumstances new and compelling evidence must accompany the request in order for the 
Director to grant the reopening. The submission of new evidence regarding covered employment; 
exposure to radiation, beryllium or silica; a change in the probability of causation guidelines or dose
reconstruction methods; or the addition of a class of employees to the Special Exposure Cohort 
(SEC) may prompt a reopening by the Director.  If the Director deems the new evidence material to 
the claim, the Director may grant the request for a reopening and either return the claim to the DO 
for further development and the issuance of a new RD, or return the claim to the FAB for the 
issuance of a new FD.    

A new RD or FD promulgated as a result of a reopening by the Director is subject to the 
adjudicatory process as outlined in Subpart D of the governing regulations.  

Reference: 20 CFR § 30.319 and 20 CFR § 30.320.

Purpose:  To provide guidance on reopening claims and/or vacating a FAB decision after the FAB 
has issued a decision.

Applicability: All staff. 

Actions: 

1.  Pursuant to 20 CFR § 30.319 a claimant has 30 days from the date on which the FAB issues its 
final decision to request a reconsideration of that final decision. 20 CFR § 30.319(b) allows the 
FAB to use the postmark date, if available, as the filing date.  Where the postmark date is not 
available, the FAB is to use the earliest date of receipt in any DO or FAB. Once a request for 
reconsideration is received in a DO or a district FAB, it must be forwarded to the National Office 
(NO) FAB for review. There is no requirement that evidence accompany the claimant’s 
reconsideration request, and the FAB will consider each request on its own merits, provided that the
request is submitted within the timeframe allowed under the governing regulations. If the FAB 
denies the request for reconsideration no new final decision will be issued.

2.  Any specific request for reconsideration or other unspecific correspondence or evidence not 
specifically requesting a reopening that is filed within 30 days from the date on which the FAB 
issued its FD will be treated as a potential request for reconsideration.  All such correspondence 
and/or evidence must be immediately forwarded to NO FAB for review.  This will be program 
policy until further notice (3-6 months), at which time additional guidance will be provided. Once 
received in NO FAB, the specific request for reconsideration or unspecific correspondence or 



evidence will be assigned to a NO FAB representative other than the FAB FD’s author.  During this 
time period any specific request for reopening bypasses NO FAB review and is sent immediately to 
the Director.  

3. Once the specific request for reconsideration or unspecific correspondence or evidence is 
received in NO FAB, the NO FAB representative will weigh any new evidence and determine 
whether or not a reconsideration of the final decision is warranted. Only specific requests for 
reconsideration will automatically be treated as a request for reconsideration. All objections will 
nonetheless undergo review for the requisite evidence required for possible reconsideration. 
Evidence supporting the diagnosis of a covered condition, establishing covered employment, in 
support of survivorship, or other evidence showing the potential for coverage under the Act could 
warrant the granting of a request for reconsideration.  This evidence review and evaluation remains 
at the NO FAB representative’s discretion. With regard to all specific requests for reconsideration 
and all unspecific objections submitted directly by a claimant or a claimant’s authorized 
representative, the claimant will be notified whether or not his or her request will be granted or 
denied. Should the NO FAB representative identify a piece of evidence material to the claim’s 
outcome that warrants granting the reconsideration, the reconsideration will be granted and the 
claimant notified even if such evidence is not submitted directly by the claimant or the claimant’s 
authorized representative. Should the NO FAB representative identify a piece of evidence not 
specifically requesting a reconsideration that is not submitted directly by the claimant or the 
claimant’s authorized representative that fails to materially impact the outcome of the claim in 
question, the NO FAB will not treat this as a request for a reconsideration. Rather, the NO FAB 
representative will return such evidence to the DO with a memo explaining that the evidence is not 
material and does not warrant a reconsideration of the FAB’s final decision.  In order to avoid 
confusing the claimant, no notice will be sent to the claimant in such instances.    

4. In some instances a specific request for reconsideration of a FAB final decision will be filed after 
30 days from the date on which the final decision was issued.  If such a request is received in the 
DO or district FAB it will be forwarded to the NO FAB immediately for review by a FAB 
representative other than the FD’s author. If an objection is filed in excess of 30 days from the date 
on which the final decision was issued and specifically requests a reconsideration of that final 
decision, the FAB representative will review the request and any attached evidence.  The FAB 
representative will evaluate any evidence submitted with the untimely request for reconsideration 
and determine whether or not that evidence warrants review by the Director for possible reopening. 
When conducting such a review, the FAB representative will look for evidence of covered 
employment; exposure to radiation, beryllium or silica; a change in the probability of causation 
guidelines or dose reconstruction methods; the possible addition of a class of employees to the SEC;
or any other evidence material to the outcome of the claim.  If the FAB representative determines 
that the evidence is new and relevant to the claim and warrants review by the Director, the FAB will
issue a denial of request for reconsideration to the claimant and inform the claimant that his or her 
file is being forwarded to the Director for review as a possible reopening. The case file and all 
documents will be forwarded to the Director for review, and the untimely request for 
reconsideration will be treated as a request for a reopening. The NO FAB Branch Chief will prepare
a memorandum to the Director outlining the issues identified for possible reopening. If the untimely
request for reconsideration is not accompanied by any new and relevant evidence that might affect 
the outcome of the claim, the FAB representative will treat the request as a late request for 
reconsideration and deny it outright for failing to comply with the objection timeframe established 
in 20 CFR § 30.319.  

5.  Every timely or untimely specific request for reconsideration of a FAB final decision, whether 
received in the DO or the FAB, must be forwarded to the NO FAB for proper review and 
adjudication. As noted above, a NO FAB representative other than the FD’s author will review all 
late requests for reconsideration as potential requests for a reopening and review the request for the 
requisite evidence required to warrant the Director’s review. 



6.  In some instances 30 days or more after the date on which the FAB issued its final decision 
denying a claim, the DO or FAB will receive correspondence regarding that decision, or evidence 
related to that claim, that does not contain any specific language requesting a reconsideration or a 
reopening.  Without exception, any correspondence or piece of new evidence that does not 
specifically request a reconsideration or reopening and is received after 30 days from the date on 
which the FAB issued its final decision denying compensation will be reviewed by a NO FAB 
representative other than the FD’s author. Should such unspecified correspondence or evidence be 
received in the DO or the district FAB, the office in receipt will immediately forward the case file 
and all documentation to the NO FAB for review. This will not be warranted in accepted cases. The 
NO FAB representative will carefully examine all correspondence and/or evidence received to 
determine whether or not such correspondence and/or evidence is material to the claim and warrants
review by the Director. When reviewing such evidence, the FAB representative will look for 
evidence of covered employment; exposure to radiation, beryllium or silica; a change in the 
probability of causation guidelines or dose reconstruction methods; the possible addition of a class 
of employees to the SEC; or any other evidence material to the outcome of the claim. If the FAB 
representative determines that the unspecified correspondence or evidence requires the Director’s 
review, the FAB will send the case file and all documentation to the NO for the Director’s review as
a request for a reopening. In those instances where the unspecified evidence is not submitted by the 
claimant or fails to request any specific action and is not material to the outcome of the claim, the 
FAB representative will return such evidence to the DO with a memo explaining that the evidence 
does not warrant a reconsideration of the final decision and no further action will be taken. In order 
to avoid confusion, no letter will be sent to the claimant at that time, as the FAB has determined that
the clamant did not request any specific action on his or her claim.       

7. Any claimant correspondence that specifically requests a reopening in writing at any time after 
the issuance of a FAB final decision, whether received in the DO or the FAB, must be forwarded to 
the NO for review by the Director, whether or not this request is accompanied by evidence new and 
relevant to the case file. If the DO receives such a specific request for reopening, the DO will 
forward all documents and the claim file directly to the NO for the Director’s review.  There is no 
need for the DO to submit such requests to the FAB for evaluation, as only the Director is 
authorized to review a request to reopen a claim and make a determination as to whether or not such
a request should be granted or denied.  If a request for a reopening is received in the FAB, the FAB 
will forward all documentation and the claim file to NO for review by the Director.  Under no 
circumstances is the FAB to make any determination regarding the viability of a specific request for
reopening, as only the Director is granted the authority to evaluate a request for reopening filed 
after the FD is issued.

8.  In certain instances the DO director may request that the Director of DEEOIC review any kind 
of FAB decision.  Such a request may be made at any time after a FAB decision has been rendered, 
regardless of whether the decision is a FD, a remand order, or a reversal of the district office’s 
recommended decision. Should the DO district director disagree with a FAB decision, that 
particular case file will be forwarded to the Director of DEEOIC for review.  The district director 
will prepare a memorandum to the Director of DEEOIC outlining his or her concerns and 
requesting that the Director review the claim file.  Pursuant to 20 CFR § 30.320, the Director will 
determine whether or not to reopen a case file by vacating a FAB final decision.  In the case of 
remand orders, the Director will determine whether or not the order should be vacated as outlined in
20 CFR § 30.320(a), as a remand order is not a final decision and does not close a claim and require
reopening.   

9.  In other instances it may be necessary for the Director to initiate review of a claim for possible 
reopening, even in the absence of an overt request from any other concerned party.  In some cases, 
whether for administrative reasons, a change in the law, or for any other reason at the sole discretion
of the Director, it may be necessary to reopen a claim and vacate a decision of the FAB. If the 
Director initiates such a review, the NO will request the case file from the DO. 



10. Once the Director has reviewed a claim file for reopening and rendered a decision as to whether 
or not a reopening is in order, the claim file in question will be forwarded to the proper office for 
further handling and file maintenance.  In instances where a claim is in posture for reopening and 
the FAB FD must be vacated and a new FD issued, a Director’s Order will be issued reopening the 
file, vacating the FD, and returning the claim file to the FAB for the issuance of a new FD.  In 
instances where a reopening is not required but a FAB remand order must be vacated, a Director’s 
Order will be issued vacating the FAB remand order and the claim file will be returned to the FAB 
with instructions for further handling and the issuance of a new final decision. In instances where 
the claim is in posture for reopening and further development is required by the DO, a Director’s 
Order will be issued vacating the FAB final decision and the claim file will be forwarded to the DO 
to perform the required further development and issue a new recommended decision.  In cases 
where a claim is not in posture for reopening, a denial letter will be sent from the Director to the 
party requesting the reopening, and the claim file will be returned to the proper DO for file 
maintenance and storage. An unfavorable decision by the Director does not prevent a claimant or 
other interested party from filing subsequent requests for reopening. In each and every instance 
outlined above, the proper ECMS coding will be entered by all staff.  

11.  Once the Director has decided to reopen a claim or vacate a FAB remand order, the Director 
will draft a Director’s Order vacating the final decision or remand order of the FAB and the file, 
depending upon the circumstances, will be returned to either the DO or the FAB pursuant to the 
process outlined above.  Once the Director’s Order is received in the DO or the FAB, it is 
imperative that the DO or the FAB adhere to strict compliance with the instructions outlined by the 
Director. In the case of a Director’s Order vacating a FAB remand order, under no circumstances 
will the FAB deviate from the instructions in the Director’s Order.  In most cases, the DO must also 
strictly comply with the Director’s instructions outlined in the Director’s Order.  However, 
district-specific knowledge of unique development procedures that might broaden the scope of the 
Director’s Order may be utilized provided the DO’s actions are in keeping with the spirit of the 
Director’s Order. Should the DO or the FAB disagree with the Director’s Order or any of the 
Director’s findings, such disagreement must be channeled to the NO through the DO director or the 
FAB branch chief.  Nonetheless, the Director will only entertain disagreements deemed material to 
the potential outcome of a claim.  The procedural aspect of the reopening process remains solely in 
the realm of the Director’s authority as granted by the governing regulations.  

12. The reopening process, whether it originates with the claimant, the district office, the FAB, or 
under the auspices of the Director’s own discretionary authority, requires certain ECMS codes for 
identification and tracking. The codes authorized under this bulletin are as follows:

MC - The claimant requests a reopening. The DO or FAB received a request for reopening directly 
from the claimant, or an untimely request for reconsideration containing the requisite evidence 
warranting further review by the Director. In this case, either the DO or the FAB enters the MC 
code into ECMS.  The status effective date is the date the request was received in the DO or FAB. 
In keeping with the spirit of the governing regulations, the postmark date, if available, will be used 
as the date of receipt.  The DO or FAB then prepares a cover memo to the Director outlining the 
facts of the case and the issue(s) at hand and forwards the case file to NO.

MQ - Reopening request received in NO.  Only NO staff will enter this code into ECMS.  When a 
reopening request is received in NO from either the claimant, the DO, or the FAB, this code is 
required to denote receipt of the request and to indicate that the case file is physically present at the 
NO. The status effective date will be the date of receipt of the request for a reopening in the NO.  

MI - DO director requests a reopening.  Except in the case of a FAB remand order sent to NO for a 
possible Director’s Order, when the DO district director requests the Director of DEEOIC to review
a claim for possible reopening, the DO will enter the MI code into ECMS prior to forwarding the 
file to the NO with a cover memo outlining the DO director’s concerns.  The WS code should never
be used under these circumstances.  The status effective date will be the date of the DO director’s 



memo to the Director of DEEOIC.  

M7 – DO director submits a FAB remand order to NO for possible Director’s Order vacating the 
remand.  When the DO director disagrees with a FAB remand order, the DO director will prepare a 
memo outlining his or her concerns and forward the memo and case file to the NO for review by the
Director of DEEOIC.  Under no circumstances should a WS code be utilized in this instance.  The 
status effective date will be the date of the DO director’s memo to the Director of DEEOIC.  

MN – NO initiates review for reopening.  Only NO staff will enter this code into ECMS.  When the 
Director reviews a claim under the Director’s own initiative for either administrative purposes, a 
change in the law, or for reasons within the sole discretion of the Director, the MN code must be 
entered into ECMS to denote that the claim file is in NO and on review for possible reopening 
and/or vacating of a FAB decision.  The status effective date will be the date the claim file is 
received in NO. 

MX – Claim not in posture for reopening.  Only NO staff will enter this code in ECMS.  After the 
Director has reviewed the request for reopening and has determined that the claim is not currently 
in posture for reopening, the NO will enter MX into ECMS to denote the status of the review.  The 
status effective date will be the date of the Director’s decision to deny the request for reopening.

MF – Claim is in posture for reopening and must be returned to FAB for the issuance of a new final 
decision.  Only NO staff will enter this code into ECMS.  After the Director has determined that a 
claim must be reopened and a new FAB final decision must be promulgated, the MF code will be 
entered to denote that a reopening has been granted and the file returned to the FAB for the issuance
of a new final decision.  The status effective date will be the date of the order granting the 
reopening.  

MD - Claim is in posture for reopening and must be returned to the DO for further development and
the issuance of a new recommended decision.  Only NO staff will enter this code into ECMS.  After
the Director has reviewed the request for a reopening and has deemed a file in posture for reopening
and further development at the district level, the MD code will be entered to denote that a reopening
has been granted and the file returned to the DO for further development and the issuance of a new 
recommended decision.  The status effective date will be the date of the order granting the 
reopening.  

MV – A FAB remand order must be vacated and a new final decision must be issued.  After review 
of the case file and the FAB remand to the DO, the Director has determined that the remand order 
was improper and must be set aside and a new final decision issued.  Only NO staff will enter this 
code into ECMS.  The status effective date will be the date of the order vacating the FAB remand 
order. 

MZ – Receipt of Director’s Order in DO/FAB. Once the Director’s Order and accompanying case 
file is received from NO in the DO/FAB, the DO/FAB will enter the MZ code into ECMS to denote 
date of receipt.  The status effective date will be the date the Director’s Order is received in the 
DO/FAB.  

Deleting obsolete ECMS codes. With the addition of the foregoing new ECMS codes, the following
ECMS codes are now obsolete and will be removed from ECMS effective immediately: MO; MU; 
and ML.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 



Representatives, District Office Mail & File Sections

04-04 Electronic Applications

EEOICPA BULLETIN NO. 04-04 
Issue Date: November 3, 2003 

___________________________________________________________

Effective Date: October 31, 2003 

___________________________________________________________

Expiration Date: November 3, 2004 

___________________________________________________________

Subject: Processing Electronic Applications

Background: The Government Paperwork Elimination Act (GPEA) requires agencies to allow 
customers the option to submit information to the government electronically. Effective October 21, 
2003, the Division of Energy Employees Occupational Illness Compensation (DEEOIC) has the 
ability to accept claim forms and affidavits electronically. The following forms are included: Claim 
for Benefits Under The Energy Employees Occupational Illness Compensation Program Act 
(EE-1); Claim for Survivor Benefits Under The Energy Employees Occupational Illness 
Compensation Program Act (EE-2); Employment History for Claim Under The Energy Employees 
Occupational Illness Compensation Program Act (EE-3); and Employment History Affidavit for 
Claim Under The Energy Employees Occupational Illness Compensation Program Act Claim 
(EE-4). Claimants or affiants will be able to complete forms through the Department of Labors, 
Office of Workers Compensation Programs (OWCP) web site and then electronically submit the 
completed form directly to the DEEOIC. Mailed forms will be sent directly from the individual to 
the appropriate District Office (DO). 

In order for a claimant or affiant to submit a form electronically, he/she is required to submit the 
form with his/her electronic signature. The digital signature must be Access Certificates for 
Electronic Services (ACES) compliant. DOL has contracted with the Digital Signature Trust (DST) 
to establish digital signatures for DOL forms submission. When a person opens an EEOICP form on
the DOL website, a dialogue box is displayed that asks if the user wants to get an electronic 
signature.  The person is routed to the DST website if they want to obtain an electronic signature.  
The certification process takes approximately one week.  Upon certification, the claimant or affiant 
may transmit the form electronically.  Forms submitted electronically will be received by the 
DEEOIC National Office and then forwarded via e-mail to the designated point of contact (POC) 
and back-up in the respective District Office for processing. 

Purpose: To provide procedures for processing electronic DEEOIC claim forms. 

Applicability: Claims Examiners, Senior Claims Examiners, All Supervisors, and Technical 
Assistants.

Action:

1.         When a form is electronically submitted, it is automatically sent via email to the DEEOIC 
Form Mailbox at DEEOIC-FormsReceipt@dol.gov.  If the claimant or affiant has technical 
problems or questions, he/she may request assistance via the DEEOIC Assistance Mailbox at 
DEEOIC-FormsAssistance@dol.gov.  The Branch of Outreach and Technical Assistance (BOTA) 
will be responsible for managing and responding to all emails submitted to both mailboxes on a 
daily basis. 

2. When DEEOIC receives claim forms in the DEEOIC Form Mailbox, BOTA reviews the forms to 

mailto:DEEOIC-FormsAssistance@dol.gov
mailto:DEEOIC-FormsReceipt@dol.gov


determine the appropriate DEEOIC Office (i.e. DO, FAB, NO). 

3. Once BOTA determines the appropriate DEEOIC Office, a Branch member forwards the 
electronic file to the person designated in each DO as the point of contact and back-up. 

When the point of contact receives the form, he/she must print the form and e-mail and forward 
immediately to the mailroom to be processed and incorporated into a new or existing case file 
according to procedures outlined in EEOICP PM Chapter 1, 200-500. The e-mail from BOTA must 
be treated as a postmark envelope; therefore it must be incorporated into the case file.

In the event the point of contact is out of the office, the designated back-up must process the claim 
form according to procedure.

4. When processing the form, the following ECMS guidelines must be followed:

(1)         Standard operating procedure for determining the filing date is to use the 
postmark date indicated on the envelope or the received date stamped on the claim 
form by a DEEOIC office or Resource Center. 

Since the claim form is transmitted electronically, the filing date for an electronically
submitted form is the date the claimant electronically sends the claim form to the 
DEEOIC-Form Receipt Mailbox. This is the same date that the e-mail is received in 
the DEEOIC-Form Receipt Mailbox. The POC must refer to the sent line on the 
e-mail forwarded by BOTA to determine the filing date (refer to illustration 1). 

(2) The receipt date is the date the National Office, DEEOIC-Form Receipt Mailbox
receives the claim form. The POC must refer to the sent line on the e-mail 
forwarded by BOTA to determine the receipt date. The DO must not use the date the 
point of contact received the e-mail from BOTA (refer to illustration 1).

Note: The filing date and DEEOIC receipt date will be the same date.

    Illustration 1

5. All questions submitted via the DEEOIC Assistance Mailbox 
(DEEOIC-FormsAssistance@dol.gov) must reviewed by BOTA. BOTA refers technical or 
troubleshooting questions to Energy Technical Support. All other questions are answered by BOTA.

Disposition: Retain until the indicated expiration date.
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Peter M. Turcic

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections;

04-05 Handling medical documents from the DEEOIC bill payer

EEOICPA BULLETIN NO. 04-05
Issue Date:   November 13, 2003

_____________________________________________________
___________
Effective Date: November 7, 2003 

________________________________________________________________

Expiration Date:  November 13, 2004

________________________________________________________________

Subject: Medical documents received from the medical bill pay contractor.

Background: The Division of Energy Employees Occupational Illness Compensation’s medical bill 
processing contractor, currently Computer Sciences Corporation (CSC), is responsible for educating
and enrolling providers in the Energy Employees Occupational Illness Compensation Program 
(EEOICP) and processing medical bills for services related to the accepted condition(s). Please 
consider future references to CSC in this Bulletin to be generic references to DEEOIC’s medical bill
pay contractor. CSC’s responsibilities include processing all routine medical bills, consequential 
conditions, and prior approvals (i.e. fees related to copies of medical records required prior to 
acceptance of the claim, bills from District Medical Consultants or second opinion physicians, costs
related to special medical devices or services, and travel reimbursements). Many times medical 
documents accompany the bills that are sent to CSC which need to be incorporated into the 
beneficiaries’ case files.

CSC has been authorized to pay for services related to metastatic cancers.  Metastatic cancers or 
secondary cancers develop as a result of the natural course of the primary cancer and are not 
considered consequential conditions.  CSC routinely pays for most metastatic cancers and therefore 
until now the new accepted conditions have not been entered into the Energy Case Management 
System (ECMS).  In addition, beneficiaries have not been advised that the metastatic cancers have 
been accepted.

As of November 12, 2003, CSC will begin forwarding copies of all medical documents (i.e. lab 
reports, pathology reports, hospital discharge summaries, physician summaries) to the office where 
the file is located, for integration into the case file.  A cover memo from CSC outlining the required 
actions for the DO/FAB/NO, along with supporting medical documentation, will be submitted on a 
weekly basis.  

Purpose:  To provide procedures for processing medical documents and paid metastatic cancers 
submitted by the medical bill processing contractor.

Applicability:  All Staff

Action:



1.         On a weekly basis the DO/FAB/NO will receive a package from CSC that includes a memo 
and corresponding medical documents for each beneficiary.  Upon receipt of the package from 
CSC, the mailroom staff must process the package according to procedures outlined in PM 1-200 
(date stamp each memo and attached document(s) with the appropriate receipt date). The mailroom 
staff must review the name and case file number on the CSC memo(s) (Attachments 1 and 2) and 
forward the memo(s) and attached medical documents to the appropriate CE.  

If a package or memo for a specific employee is sent to the DO in error, the mailroom staff must 
identify and forward the documents to the appropriate DO/FAB/NO office.  

2.  One category of medical documents, (i.e. hospital discharge summaries, physician summaries, 
pathology reports, radiology reports) forwarded by CSC ONLY require filing into the case file. 
These documents will be accompanied by a memo (Attachment 1) which informs staff that the 
documents are informational and no action is required (other than filing the information in the case 
file). 

These medical documents usually pertain to conditions that have already been adjudicated and 
accepted by DEEOIC. In many cases, the payment of claims by CSC is straightforward; therefore, 
further development is not required by the DO/FAB/NO. 

The CE must ensure the medical information is filed in accordance with the procedures outlined in 
PM Chapter 1-300 and 1-400. 

3.  The second category of medical records received by the CE pertains to the payment and 
acceptance of metastatic cancers by CSC.  CSC is authorized to make a determination (based on 
medical documents or other resources) to accept and pay for the services related to the metastatic 
cancer.  In these cases, CSC will forward information pertaining to the paid bill via a cover memo 
(Attachment 2) which includes the name of the employee, the case file number, the accepted 
metastatic cancer (primary and or metastatic cancer), the corresponding ICD-9 code(s), and the 
diagnosis date, if available.  The memo will discuss CSC’s justification for payment of the bill and 
include copies of the medical document(s) or bill(s) which prompted the decision.

If the CE receives the memo and attached medical documents that discuss CSC’s payment of a 
metastatic cancer, he/she accepts the metastatic cancer as an accepted condition under the Employee
Medical Condition Screen in ECMS. The CE must select “MT” (Metastatic Cancer) as the 
Condition type and enter the ICD-9 code provided on the memo from CSC in the ICD-9 field of 
ECMS.  The CE must also enter the appropriate Status Effective Date in the Status Effective Date 
field which is the date of first manifestation of the metastatic cancer, and an “A” (Accepted) in the 
Condition Type Status   field of ECMS.  [Note: the medical condition type “QN” (Consequential 
Condition, Neoplasm) must not be used for a medical condition type of metastatic or secondary 
cancers.]

The use of the date of first manifestation as the status effective date allows the DEEOIC to pay for 
bills related to the diagnosis of the secondary cancer, which otherwise may be denied by the 
medical bill processing contractor.

When determining the appropriate diagnosis date for the Diagnosis Date field of ECMS, the CE 
must use the date provided by CSC on the cover memo.  If no date is provided, the CE reviews the 
medical information submitted by CSC and or the medical information in the employee’s case file 
to determine the appropriate diagnosis date for the metastatic cancer.  If no date is provided, the CE 
must use the diagnosis date of the primary cancer.  In some instances, a claim may be accepted for 
more then one primary cancer, therefore, the CE must review CSC’s memo to determine the 
appropriate primary cancer. 

If the primary cancer site is undetermined the secondary or metastatic cancer may be the cancer 
accepted by the program based on the medical evidence and dose reconstruction results from the 
National Institute for Occupational Safety and Health (NIOSH) supporting a probability of 



causation of 50% or greater.  In these situations, during the adjudication process or when updating 
ECMS based on information received by CSC, the CE must enter the appropriate ICD-9 code 
reflecting a secondary or metastatic cancer condition as an accepted primary cancer.  The ICD9 
range for metastatic cancers is 196-199.9.  The CE must enter the acceptance code “A” as the 
condition status and “MT” as the condition type under the Medical Condition Screen in ECMS. If 
the CE fails to enter an appropriate Metastatic ICD9 code, ECMS will recognize the error and will 
not transmit the medical eligibility file to CSC for medical benefits.  

Note— The CE must ensure that DEEOIC has accepted a cancer prior to entering the acceptance of 
the metastatic condition “MT” in ECMS.  In addition, the CE must ensure that metastatic bills paid 
by CSC are indeed metastatic cancers and fall within the appropriate ICD9 range (196-199.9). If the
CE determines that a cancer has not been accepted or the cancer does not fall within the appropriate
range, he/she must notify the medical bill pay contractor.  The CE sends a copy of CSC’s memo, 
copies of accompanying documents, and a memo signed by the CE and his/her supervisor (i.e. 
Senior Claims Examiner or Unit Supervisor) outlining the issues and notifying CSC to suspend all 
payments related to this condition until the discrepancy can be resolved to:

              Frank James   

              Payment Systems Manager

              DEEOIC 

              200 Constitution Ave, NW

              Room, C 4511

              Washington, DC  20210

A supervisor (i.e. Senior Claims Examiner or Unit Supervisor) must review the CSC memo, case 
file and issues presented by the CE in order to determine if the memo is justified. If so determined, 
his/her signature must be reflected on the memo.

      

4.   The CE must communicate the acceptance of the metastatic cancer to the beneficiary 
(Attachment 3).  The eligibility date for medical benefits related to the accepted condition is the 
status effective date.  

5.   If at anytime the CE has questions pertaining to a metastatic cancer bill paid by CSC, or 
disagrees with CSC’s decision to accept the cancer, the CE must send a copy of CSC’s memo, 
copies of accompanying documents, and a memo signed by the CE and his/her supervisor (i.e. 
Senior Claims Examiner or Unit Supervisor) outlining the issues to:

Frank James

              Payment Systems Manager

              DEEOIC 

              200 Constitution Ave, NW

              Room, C 4511

              Washington, DC  20210

Disposition:  Retain until incorporated into the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director,  Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 



Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections, ADP Branch Chief and Payment 
Systems Manager

Attachment 1: Memo for CE from CSC - Informational Only

Attachment 2: Memo for CE from CSC - Metastatic

Attachment 3: Metastatic Cancer Letter

04-06 90 day employment verification

EEOICPA BULLETIN NO.04-06                       
Issue Date: November 7, 2003

___________________________________________________________

Effective Date: November 14, 2003

___________________________________________________________

Expiration Date: November 14, 2004

___________________________________________________________

Subject: Employment verifications over 90 days. 

Background: Executive Order 13179 requires the Department of Energy (DOE) to verify 
employees’ employment relevant to a claim filed under the EEOICPA.  Sections 30.105(a) and 
30.112 (b) of EEOICP regulations state that DOE shall certify that it concurs with the employment 
information provided by the claimant, that it disagrees with the information provided by the 
claimant, or, after a reasonable search of its records and a reasonable effort to locate pertinent 
records not already in its possession, that it can neither concur nor disagree with the information 
provided.  Section 30.105(a) of EEOICP regulations indicates that DOE shall complete Form EE-5, 
DOE’s Response to Employment History for Claim, as soon as possible and transmit the completed 
form to OWCP.  

In the DEEOIC Procedure Manual Part 2-0400(3b), DOE is originally afforded 60 days to complete
the EE-5 form. If the DOE fails to return the completed form within that time frame, the CE 
prepares a second request for the completed EE-5.  

In an effort to receive timely employment verification information from DOE, effective 
immediately, the Director of DEEOIC will send a letter to DOE requesting their response to 
employment verifications that have been in their possession 90 or more days.

Reference: Procedure Manual Part 2-400.

Purpose:  To provide procedures for employment verifications awaiting a response from DOE for 
90 or more days. 

Applicability: Claims Examiners, Claims Supervisors, District Directors, Hearing Representatives 
and All National Office staff. 

Actions: 

1. Upon determination (via ECMS call-up or report) that an EE-5 has been with DOE 90 days or 
more, the Claims Examiner (CE) will review the case file to ensure all outstanding case issues have 
been completed. This includes survivorship and medical issues. If these issues have been resolved 
and the only outstanding issue is the DOE employment verification, the CE must notify his/her 
supervisor that the recommended decision or referral to the National Institute for Occupational 
Safety and Health (NIOSH) cannot be issued due to lack of DOE employment certification.

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin04-05HandlingMedicalDocumentsfromtheDEEOICBillPayer1/Attachment3.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin04-05HandlingMedicalDocumentsfromtheDEEOICBillPayer1/Attachment2.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin04-05HandlingMedicalDocumentsfromtheDEEOICBillPayer1/Attachment1.htm


2.  After certifying that the only outstanding issue in the case file is the lack of DOE employment 
verification, the supervisor will advise the District Director (DD). This action must be completed 
twice per month.

The supervisor must provide the DD with the employee’s name, case number, date employment 
verification was requested from DOE, number of days the DO waited for employment verification 
response, and date case information was referred to the DD. 

3. The supervisor must also keep a log of the same information including date employment 
verification is received.  This log is for administrative tracking purposes only and is not associated 
with any one particular case. Finally the log must be reviewed and if possible, updated twice per 
month. 

4.  The DD must notify the DEEOIC Director via a memorandum (see Attachment 1) that a 
recommended decision or a referral to NIOSH is being held in abeyance because DOE has not 
provided employment verification after 90 days. 

5.  Following receipt of the DD’s memorandum, the DEEOIC Director will alert the DOE of the 
outstanding employment verification and request they release the EE-5. 

6.  While there is no change in the ECMS code, the CE must include a note in the ECMS claim 
status history screen specifying these actions. He/she must also include a call-up for 45 days 
following this referral for follow-up purposes.

7.  Upon receipt of the DOE response to the EE-5, the CE must notify his/her supervisor. This is 
important for tracking purposes.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections

Attachment 1: Memorandum 

04-07 Revised Emp Verification coding

EEOICPA BULLETIN NO.  04-07           

Issue Date: February 2, 2004

________________________________________________________________

Effective Date: February 2, 2004

________________________________________________________________

Expiration Date: February 2, 2005

________________________________________________________________

Subject:  Revised ECMS Employment Verification Coding.

Background:  This bulletin supplements EEOICPA Bulletin 03-07, “Employment Verification 
Codes.”  Unless otherwise discussed herein, all coding information provided in that Bulletin 
remains applicable (particularly the use of the “DE”, “EC”, “EX” codes).  When requesting 
employment verification from the Department of Energy, the claims examiner (CE) forwards the 
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EE-5 form(s) directly to the appropriate DOE Operations Centers.  In ECMS, to this point, the CE 
enters an “ES” (Employment Ver Sent to DOE) when sending the request to the Operations Center, 
and then an “ER” (Employment Ver Rec’d from DOE) upon receiving the EE-5 back from DOE.  
By entering just these claim status codes, there has been no linkage between the “ES” and “ER” in 
relation to a particular DOE Operations Center, especially when there are multiple EE-5 forms sent 
out.  Presently it is not possible in ECMS to determine which EE-5 form is outstanding for which 
Operations Center, or to calculate precisely how much time elapsed from the date the EE-5 is sent 
to a particular Operations Center to the time it is received.  

References:  ECMS FAQs (Frequently Asked Questions) on the DEEOIC shared drive, and 
EEOICPA Bulletin 03-07, “Employment Verification Codes.”

Purpose:  The purpose of this bulletin is to introduce instructions for capturing more specific 
information about ECMS coding applicable to sending and receiving EE-5 forms to and from DOE 
Operations Centers. The claims examiners will now be required to select a DOE Operations Center 
in conjunction with the “ES” and “ER” claim status codes in ECMS.

Applicability:  All staff.

Actions: 

When an EE-5 form requesting employment verification from a DOE Operations Center is sent, the 
CE enters an “ES” (Employment Ver Sent to DOE) in ECMS.  The status effective date is equal to 
the date the request is sent to DOE.  Upon receipt of an EE-5 from the DOE Operations Center, the 
CE enters an “ER” (Employment Ver Rec’d from DOE).  The status effective date is equal to the 
date stamp of receipt of the EE-5 in the district office.  This has not changed from previous 
guidelines.

2.   There is a new field in ECMS on the Claim Status screen called the “reason cd” (reason code).  
This field is a drop-down box that corresponds with the “ES” and “ER” claim status codes.  
Included in the reason cd field is both the full name and a two-digit code representing each DOE 
Operations Center.   

3.   The CE selects the DOE Operations Center from the reason cd field that corresponds with the 
“ES” or “ER” claim status code being recorded in ECMS.  The two-digit code and the DOE 
Operations Center are included on the same line, so only one selection will be made from the 
drop-down box.  For example, if the EE-5 form is sent to the Chicago Operations Center, the CE 
selects “CH – Chicago Operations Center” from the reason cd drop-down menu.  This field is 
required in order to save the “ES” and “ER” claim status codes.

DOE 
Operations 
Center Code

DOE Operations Center

AL Albuquerque Operations Center

CH Chicago Operations Office

GE Germantown Facility

GR Grand Junction Office

ID Idaho Operations Office

KA Kansas City Plant

LO Los Alamos Site Operations

NE Nevada Operations Office



OR Oak Ridge Operations Office

OF Ohio Field Office

PA Pantex Plant

RI Richland Operations Office

RO Rocky Flats Field Office

SA Savannah River Operations Office

4.   The CE must enter an “ES” for each EE-5 that is sent to each Operations Center.  The CE must 
also enter a corresponding “ER” for each EE-5 received from the Operations Center.  For example, 
if a CE sends an EE-5 to the Richland Operations Office and to the Ohio Field Office, he/she enters 
the “ES” code with reason code “RI” for Richland, and a separate “ES” code with reason code 
“OF” for the Ohio Field Office.  When the EE-5 forms are returned from each, the CE enters the 
“ER” code with the appropriate Operations Office from the drop down box.

5.   If a CE sends one EE-5 to one Operations Center, and that Operations Center sends a copy of 
the EE-5 to more than one facility for response, the CE enters one “ES” code for the appropriate 
Operations Center.  The CE is notified by DOE concerning how many copies were sent from the 
Operations Center to the facilities.  Only after all EE-5 forms from that Operations Center are 
returned, the CE enters one corresponding “ER” code.  For additional guidance concerning when to
enter the “ER” code, please refer to item number four in Bulletin 03-07.

6.   Back-fill will not be required.  Effective the date of this bulletin, the use of the reason code field
is required for both the “ES” and “ER” codes, regardless of whether the DOE Operations Center 
was entered initially in the reason code field for the “ES” prior to the issuance of this bulletin.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution:  Distribution List No. 1: (Claims Examiners, Supervisory Claims Examiners, 
Technical Assistants, Customer Service Representatives, Fiscal Officers, FAB District Managers, 
Operation Chiefs, Hearing Representatives, District Office Mail & File Sections.)

04-08 Revised procedures for deducting judgement of settlement payments

EEOICPA BULLETIN NO.04-08    
Issue Date:  February 2, 2004

___________________________________________________________

Effective Date:  February 2, 2004

___________________________________________________________

Expiration Date:  February 2, 2005

___________________________________________________________

Subject:  Revised procedures for deducting judgment or settlement payments.

Background:  The Energy Employees Occupational Illness Compensation Program Act of 2000, as 
amended (EEOICPA), 42 U.S.C. § 7384 et seq., requires OWCP to “offset” or reduce the amount of
EEOICPA benefits it pays to a claimant by the amount of any payment received from either a final 



judgment or a settlement in a lawsuit (except a lawsuit for workers’ compensation) seeking damages
for any covered illness.  If the evidence in the file suggests that this type of payment may have been
received, the Claims Examiner (CE) designated in each district office to handle these matters must 
develop this aspect of the case further to determine if  EEOICPA benefits that are payable to the 
claimant(s) must be reduced, and if so, by how much.  Attachment 1 is the updated “EEOICPA 
Benefits Offset Worksheet” and provides step-by-step instructions to assist the designated CE to 
make these calculations.

All claimants are asked to state if they have received a payment from either a final judgment or a 
settlement in a lawsuit seeking damages for an occupational illness covered by the EEOICPA.  For 
older claims, this question was asked on the obsolete Form EE/EN-15; for more recent claims, the 
question is asked on the current version of Forms EE-1 and EE-2.  All claimants certify that they 
have reported these matters to OWCP when they sign the EN-20 to accept payment of EEOICPA 
benefits.

This Bulletin changes the policy regarding contingency settlements and certain settlements received
by an employee’s spouse. Contingency settlements no longer require National Office review, and 
are automatically assigned a zero dollar value by the CE. Settlements where both the employee and 
the employee’s spouse sign a release, but all the settlement money is going to the spouse are now 
treated as separate settlements with the spouse only.  Previously a settlement of that nature was 
considered a joint settlement.  This Bulletin now makes it necessary for both the employee and the 
spouse to receive money in such a situation before the settlement will be considered a joint 
settlement.  

References:  42 U.S.C. § 7385 and 20 C.F.R. § 30.505(b).

Purpose:  To provide modified procedures and an updated Worksheet for making the required 
reduction of EEOICPA benefits.

Applicability:  All staff.  

Actions: 

1.   When the case file suggests that this type of payment has been received by someone (not just 
the employee or a deceased employee’s survivor), a letter must be sent to the claimant asking for 
copies of documents in his or her possession relating to the lawsuit, such as any complaint (whether
or not it was filed in court), any settlement agreement, and any itemized list of expenses submitted 
with an attorney’s bill.  The claimant should be asked to contact the attorney who brought the 
lawsuit to obtain copies of these documents if the claimant does not have them.  The CE may also 
need to ask for more evidence or explanations before determining the actual dollar amount of the 
payment(s) made for the occupational illness covered by the EEOICPA, and to whom the 
payment(s) was made.

2.   Attachment 1 consists of the updated “EEOICPA Benefits Offset Worksheet.”  This Worksheet 
is to be used by the CE to make the calculations necessary to determine how much to reduce or 
“offset” a claimant’s EEOICPA benefits to reflect a payment received from a final judgment or a 
settlement in a lawsuit that sought damages for a covered illness.  The Worksheet includes detailed 
instructions on how to compute the different figures that are entered on the Worksheet and used to 
calculate the amount of any required offset.  After completing the Worksheet, the designated CE 
files it in the claimant’s case record.

3.   If the amount of the lump-sum payment to which the claimant is entitled is MORE than the 
offset, the balance due the claimant is listed on Line 7b of the Worksheet.  This is the amount of the 
lump-sum payment that must be referenced in the recommended decision, together with an 
explanation of how this figure was calculated.

4. If the lump-sum payment is LESS than the offset, or a claimant awarded beryllium sensitivity 
monitoring has already received a settlement from another source to cover such monitoring and 



such settlement must be absorbed prior to any payout under the EEOICPA, the amount of the 
“surplus” is listed on Line 7c of the Worksheet.  Because a “surplus” can only be absorbed from 
payments due an employee for ongoing medical treatment payable in the future, no further action is 
required for a survivor claim.  If there is a “surplus” to be absorbed in an employee’s claim, this 
must be noted in the recommended decision, along with an explanation that OWCP will not pay 
medical benefits and will apply the amount it would otherwise pay (either directly to a medical 
provider, or to reimburse an employee for ongoing medical treatment) to the remaining surplus until
it is exhausted. 

5. In situations involving a medical surplus, the FAB issues an award letter to the claimant 
containing special language.  The FAB award letter accompanies the final decision and advises the 
claimant of the exact amount of the surplus.  The award letter explains that an offset will be taken 
from medical benefits under EEOICPA until the surplus has been completely exhausted. The award 
letter further instructs the claimant to submit proof of payment of medical bills to the district office 
until notice is received that the surplus is exhausted. Additionally, claimants are instructed to advise 
medical providers to submit proof of payment of medical bills to the district office during this time. 
 

6. In the case of a medical surplus as described above, upon issuance of the final decision the FAB 
representative will update ECMS in the condition status field with the “O” (Offset) code for the 
affected medical condition(s) on the medical condition screen for the Employee’s claim. The offset 
will only apply to the Employee’s claim, even in the event that the Employee died prior to 
adjudication of the case, and the survivor is entitled to compensation.  

The ECMS process is as follows:

Offset for a Living Employee:  For any medical condition(s) that will be affected by a medical 
surplus, the FAB representative:

a)     Updates the condition status field for the medical condition(s) from “A” (Accepted, 
entered by the district office) to “O” (Offset) on the Employee Medical Condition screen

b)     Confirms that the corresponding medical status effective date is equal to the Employee’s 
claim filing date

c)     Confirms that the corresponding data for the medical condition(s) is correct (condition 
type, ICD-9 code and diagnosis date)

Offset for a Deceased Employee:  For any medical condition(s) that will be affected by a medical 
surplus, the FAB representative:

a)     Confirms the “C3” claim status code was entered in the Employee’s claim status history 
screen, with a status effective date of the date stamp of receipt of notification of the 
Employee’s death

b)     Adds or updates the actual date of the Employee’s death in the DOD (Date of Death) field 
in the Employee Census Information box of the case screen 

c)     Updates through the Employee’s claim, the condition status field for the medical 
condition(s) to “O” (Offset) on the Employee Medical Condition screen

d)     Updates or confirms that the corresponding medical status effective date is equal to the 
Employee’s claim filing date

e)     Updates or confirms that the corresponding data for the medical condition(s) is correct 
(condition type, ICD-9 code and diagnosis date)

As an award automatically generates an eligibility file at the medical bill processing center, the “O” 
code acts as a “suspend” code and will not permit medical bill payment until the surplus is deleted 
and the “O” code is removed from the condition status screen.  During the time in which the “O” 



code remains in the medical condition status screen, the medical bill processing center will return 
all bills received on a medical surplus file to the claimant or the billing provider indicating that the 
bill can not be paid at this time due to a medical surplus.

7.  During the time in which a medical surplus is in effect, the district office offset point of contact 
(POC) will be responsible for tracking surplus depletion.  The FAB award letter will inform the 
claimant and medical providers to send all proofs of payment of medical bills to the offset POC. 
Should an unpaid bill be submitted to the offset POC during the surplus period, it will be returned to
the claimant or the billing provider indicating that it can not be paid at that time due to the existence
of a medical surplus. During the time in which the surplus is being monitored for depletion, the 
POC will tabulate the amounts of the proofs of payment until they equal or exceed the medical 
surplus amount. Once the proofs of payment monitored by the offset POC equal the medical surplus
amount, all future medical bills in excess of the surplus amount will be paid under the EEOICPA.   

8. Once the medical surplus is exhausted, the DO offset POC updates the medical condition(s) of 
the Employee’s claim in ECMS to reflect that the offset(s) is complete.  The POC will change the 
“O” (Offset) in the status field and replace it with an “A” (Accepted) code.  If the Employee is 
deceased, the POC will confirm that the eligibility end date is equal to the actual date of the 
Employee’s death. The POC then enters a comment into ECMS case notes indicating that the 
surplus is exhausted and that all future medical bills will be paid under the EEOICPA. Once the 
“A” code is entered into the Medical Condition Status screen in ECMS, the payment eligibility file 
will become active.  The POC confirms that the status effective date is the Employee’s claim filing 
date.  Upon entering the “A” code into ECMS, the offset POC will send a letter advising the 
claimant that the surplus is exhausted. The letter will provide the claimant with the address of the 
medical bill processing center and instruct him or her to submit all future unpaid medical bills to 
that address for review and payment. At that point, the offset POC will send a copy of all proofs of 
payment received during the time in which the surplus was in force to the medical bill processing 
center. The medical bill processing center will maintain a record of these proofs of payment to 
guard against duplicate payment of bills.  

9. During any period when medical benefits are not being paid because of the required reduction of 
EEOICPA benefits, if the CE finds it necessary in the course of normal case management to obtain a
second opinion examination, a referee examination, or a medical file review, the costs for these 
procedures will be directly paid by OWCP and any reasonable expenses incurred by the covered 
employee will be reimbursed without being added to the surplus.  Therefore, the offset will not 
apply to any prior approval medical conditions in ECMS, coded with a medical condition type of 
“PA.” In such situations, the CE will enter a comment into ECMS case notes authorizing the 
medical bill processing center to pay all bills related to the second opinion. The CE must follow the 
procedures outlined in EEOICPA Bulletin 03-01 for the processing of bills related to a second 
opinion as outlined above.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation 

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections

Attachment 1: EEOICPA Benefits Offset Worksheet

04-09 CPWR

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin04-08RevisedProceduresforDeductingJudgementofSettlementPayments/Attach1.htm


EEOICPA BULLETIN NO. 04-09
Issue Date:  March 1, 2004 

________________________________________________________________

Effective Date:  March 1, 2004 

________________________________________________________________

Expiration Date:  March 1, 2005 

________________________________________________________________

Subject: Center to Protect Workers’ Rights (CPWR). 

Background: The Division of Energy Employees Occupational Illness Compensation (DEEOIC) 
has received numerous claims from employees who worked in jobs related to construction or trade 
(construction workers, electricians, plumbers, etc.) in the nuclear weapons industry.  Given that 
these jobs are usually performed under a subcontract, obtaining reliable documentation to verify 
employment has proven difficult and time consuming.   

To assist in the collection of relevant evidence, the DEEOIC has contracted with The Center to 
Protect Workers’ Rights (CPWR) for assistance in obtaining records pertinent to construction and 
trade employees at DOE, Atomic Weapons Employer or Beryllium Vendor facilities.  The DEEOIC 
has contracted with the CPWR due to their extensive access to records and their ongoing 
relationship to various worker advocate organizations. CPWR is a research, development, and 
training arm of the Building and Construction Trades Department (BCTD), of the American 
Federation of Labor-Congress of Industrial Organizations (AFL-CIO). This unique relationship with
the BCTD allows CPWR direct access to the 15 building and construction trades international 
unions, signatory contractors, union health and welfare and pension funds. As a consequence, they 
have access to employment records, union rosters and dispatch records.  In addition, CPWR has an 
extensive institutional knowledge and working experience with several DOE sites. 

CPWR has been tasked to research and provide employment information for construction/trade 
worker claims where the Department of Labor (DOL) has been unable to obtain reliable 
information through available resources (i.e. DOE, corporate verifiers). CPWR is solely an 
information collection agent of the DEEOIC.  They serve no function in determining coverage for 
benefits, nor are they permitted to offer opinion as to the validity of the evidence presented to 
substantiate a claim.  The CE retains the responsibility for evaluating  evidence and making any 
judgment concerning covered employment.  CPWR will be asked to provide any information or 
documentation that substantiates the following items:

(1) Evidence that a contractual relationship existed between the covered facility and the identified 
employer (contractor) during a specific time period; 

(2) Evidence that the claimant was an employee of the covered employer during the claimed time 
period; 

(3) Evidence that the employee worked on site at the covered facility. 

Initially CPWR will be unable to assist DEEOIC with each and every construction and trade claim. 
CPWR’s assistance will be prioritized based on construction/trade claims by facility starting with 
the DOE facilities for Savannah River, Oak Ridge, Hanford, Paducah and Portsmouth.  Additional 
DOE facilities will be added as the project progresses.

Reference: EEOICPA Bulletin 03-27, Establishing Covered Subcontractor Employment

Purpose:  To provide procedures for obtaining employment documents from CPWR.

Applicability: All Staff

Actions: 



1.  When the CE reaches the point in case development where he or she has attempted employment 
verification through the DOE or a corporate verifier, and received a negative response, 
consideration is to be given for referring the case to CPWR.   

2.  A referral to CPWR is contingent on the facility where employment occurred and the type of job 
claimed.  CPWR will coordinate with the National Office the submission of two lists.  One will 
identify the facilities where CPWR can provide assistance.  The second will identify the types of 
jobs to which CPWR is likely to have information, such as construction or building trades.  These 
lists will be made available to each District Office and will be periodically updated. For a CPWR 
referral to proceed, the claimed employment must identify both a facility and job type appearing on 
the lists provided.      

3.  If a CE determines that any period of claimed employment satisfies both the facility and job type
criteria for CPWR consideration, he or she must confer with the designated District Office Point of 
Contact (POC). The POC is selected by each District Office to serve as the principal liaison 
between DEEOIC and CPWR. There will be one POC per District Office.  The designated POC is 
responsible for all communication between the district office and CPWR.  Moreover, the POC is 
responsible for certifying outgoing referrals and reviewing incoming responses. 

4.  If the POC agrees that the situation requires a CPWR referral, the appropriate forms are to be 
prepared.  There are two principle forms used to make a CPWR referral:  A CP-1 Referral Sheet and
CP-2 Employment Response Report (Attachments 1 & 2).  The CP-1 provides general information 
concerning the employee’s case file.  The CP-2 is a form CPWR uses to respond to employment 
data requests made by the DEEOIC.  

5.  The CP-1 is to be completed by either the CE or the POC.  Section 1 requires information 
concerning the case to be listed, such as employee name, claim type, file number and Social 
Security Number.  In Section 2, the referring District Office is to be identified along with the 
number of attached CP-2 Employment Response Reports.  Any special requests or other relevant 
information for CPWR is to be listed in the comment section. 

6.  For each claimed employer at a facility where CPWR can provide assistance, a separate CP-2 
Employment Response Report is to be prepared by the CE.  The CE or POC may make as many 
copies of the form as necessary.  The CP-2 contains two sections.  Section 1 is completed by the CE
or POC and describes the employment to be researched by CPWR.  It is important that the 
information specify both the periods of employment requiring verification and the type of evidence 
being requested such as evidence of contractual relationship, proof of employment with the claimed
employer, or evidence of employment on the premise of the claimed facility.  Section 2 of the CP-2 
is reserved for CPWR to report any findings pertaining to the claimed employment.    

7. Upon completion of the DOL’s portions of the CP-1 and CP-2, the POC is to conduct a complete 
review of all the material.  He or she is to ensure that the information contained in the referral forms
is reported accurately and satisfies all the requirements for submission to CPWR. Once the review 
is completed and the POC is satisfied that the CP-1 and all CP-2 forms are completed correctly, he 
or she is to sign and date the CP-1.  The CP-1 Referral Sheet is to be certified on the day the referral
is mailed out of the district office.   

8.   Once the referral forms are completed and certified by the POC, copies of both the referral 
sheets and the case file are to be made. The POC or CE will attach the original CP-1 and CP-2 
sheets to a copy of the case file.  This constitutes a complete CPWR referral package.  The entire 
package will be express mailed to CPWR.  Copies of the CP-1 and CP-2 forms are to be inserted 
into the official case file. 

9.   On the same day that the referral package is mailed to CPWR, notification of CPWR 
involvement in the case is to be prepared for each known claimant.  The CE or POC is to prepare a 
cover letter for each claimant that describes CPWR’s involvement in the case (Attachment 3).  This 
cover letter should be transmitted to the claimant(s) on the same date of referral to CPWR. 



10.  A referral to CPWR is performed concurrent to other required developmental actions, such as 
requests for wage information from the Social Security Administration, or development letters to 
the claimant.  The CE should not delay undertaking other avenues of development of a case while 
awaiting a response from CPWR.  

11. CPWR will initially be able to accept a limited number of referral response packages. The 
DEEOIC National Office will advise the district offices of the weekly allowable number of cases to 
be submitted to CPWR.  Once the POC determines the number of cases to be sent to CPWR during 
a given week, he or she is to batch all the referrals and express mail them on Monday of each week 
to:

Anna Chen (anna_chen@worldnet.att.net)

Zenith Administrators

201 Queen Anne Avenue, North

Suite 100

Seattle, WA 98109

1-800-866-9663 Anna Chen

12. The POC is the ultimate arbiter of all issues involving the CPWR referral process. He or she is 
not to certify for submission any referral package that does not meet the requirements for referral.  
Any incomplete or inaccurate referral package should be returned to the CE. The POC is to notify 
the CE of any deficiency and the steps necessary to correct the problem.  CPWR is permitted to 
contact claimants directly.  However, any request for claimant contact must be submitted to the 
POC, who will then provide the necessary contact information.      

13. The POC is responsible for tracking all CPWR referrals and responses.  For each referral, the 
District Office must track the following information:

a.   case number 

b.   facility name(s), 

c.   employer name(s), 

d.   date of referral to CPWR, 

e.   date response received from CPWR,

f.   CE initiating request. 

Twice a month, the DO POC will send the National Office an email summarizing the number of 
CPWR referrals and responses for the preceding two week period, outstanding requests (>40 days), 
and the total number of referrals to date.  Contractually, CPWR can process a limited number of 
claims during the contracted time period.  Therefore, the report will assist the National Office in 
determining the number of requests allowed by each District office on a monthly basis.  

14.   The CE or POC is to enter the claim status code “US” (Union sent) in the claim status history 
screen in ECMS with the status effective date equal to the date of referral mailing.  The “US” code 
signifies that all actions are complete pertaining to a CPWR mailing, including release of a 
completed referral package and mailing of a cover letter to the claimant(s).  

15.  After inputting the “US” code, a note must be entered in the “Worksite Desc” field on the main 
case screen in ECMS.  For each facility where employment is claimed and for which CPWR is 
assisting in the collection of employment evidence, the CE or POC must enter a note.  The note is 
not to replace any existing entry pertaining to the site.  The CE or POC must enter the following 
note using the first twelve characters of the “Worksite Desc” field for outstanding CPWR referrals: 
“CPWR pending.” 



16.  The CE will also enter a 40 day call-up in ECMS effective the date of referral.  If a CE receives
a call up notice indicating 40 days has elapsed and a response from CPWR has not been received, 
he/she will send notification via email to the POC.  Upon receipt of the notification, the POC is to 
verify the delinquency and list it in their tracking program.  The POC is then responsible for 
contacting CPWR by telephone or email to advise of the overdue request.  The POC is to input a 
claim status code of “DE” (Developing Employment) in the claim status history screen of ECMS 
effective the date contact is made with CPWR concerning an overdue response.  The CE or POC 
selects “CPWR” from the reason code list box. All phone calls or email are to be appropriately 
recorded in the case file.  The POC has three working days to report all overdue referrals to CPWR. 
Moreover, he or she must update the status of the referral in the CPWR tracking program. 

17. CPWR has thirty calendar days from receipt of a referral package to conduct appropriate 
research into the claimed employment, complete each CP-2 based on the evidence gathered, and 
express mail the response to the appropriate POC. Responses are to be bundled according to case 
file number.

18.  District Office mailroom staff are to date stamp incoming responses according to established 
procedures and forward it to the designated POC.  The POC is to enter the receipt date in the 
tracking database and immediately forward the CPWR response to the appropriate CE.   

19. Upon receipt of a CPWR response, the CE or POC enters the claim status code “UR” (Received
from Union) in the claim status history screen in ECMS with the status effective date equal to the 
date the referral was date stamped received by the DO.  

20.  When reviewing the CPWR response, the CE or POC is to ensure it is complete.  The CE or 
POC checks to ensure that the number of CP-2 forms per bundle corresponds with the number of 
referrals identified on the CP-1 form.  Each CP-2 form is to be marked according to the information
found, submitted with any supporting documentation and signed by a representative of the CPWR.  
In particular, CPWR is required to complete the Search Results section on the CP-2 for each 
employer noting:  the evidence located; whether it resulted in sufficient evidence to support the 
developmental components identified by the CE requiring assistance; comments to include where 
the information came from and how to interpret; a summary of all the evidence; contact information
for potential affiants; and contact information for the CPWR employee who conducted the search.  

21.  When reviewing the evidence, generally, there are five categories of records that can be 
submitted to the CE for consideration.  The categories are listed in the CPWR Research Results 
section of the CP-2 Employment Response Report and will be marked if corresponding evidence is 
submitted.  These categories include:  Union Dispatch/Log, Pension Fund, Health & Welfare, 
Facility/Site, DOE Former Worker Program, and other.  To assist the CE in distinguishing between 
the categories of records, the evidence will be labeled as follows:  A – Union Dispatch; B - Pension;
C - Health Fund Records; D - Former Worker Program Records; E - Site Records.

(A) Union dispatch/log – records that show the placement of a worker to a specific jobsite and/or 
contractor.  These records are filed at the local union hall or with the union steward on the jobsite.  
A dispatch record may provide the following information: worker’s name, social security number, 
job title, project being assigned to, the date of assignment, the company/employer, hire/termination 
date, and pay scale.

(B) Pension fund – records maintained by a pension fund established pursuant to a collective 
bargaining agreement between a building and construction trades union and one or more employers 
to act as a trust for the purpose of providing pension benefits to employees covered by the collective
bargaining agreement.  

(C) Health and welfare – records maintained by a health and welfare fund established pursuant to 
a collective bargaining agreement between a building and construction trades union and one or 
more employers, to act as a trust for the purpose of providing pension group health, life, disability 
and similar benefits to employees covered by the collective bargaining agreement.  



(D)  Former Worker Program (FWP) -  These programs evaluated the long-term health 
conditions of former workers who may be risk of occupational diseases due to their former 
employment at certain DOE sites. These projects evaluate former workers at the following sites: 
Hanford Site, Nevada Test Site, Rocky Flats Environmental Technology Site, Portsmouth Gaseous 
Diffusion Plant, Paducah Gaseous Diffusion Plant, Oak Ridge Reservation, Savannah River Site, 
Idaho National Energy and Idaho National Engineering and Environmental Laboratory, Los Alamos
National Laboratory, Alaska's Amchitka Island, and the Iowa Army Ammunition Plant. CPWR has 
access to a variety of records that have been collected by the FWP’s.  

Information reported in the FWP Work History Interview can be accepted as accurate and true so 
long as the interview occurred prior to October 20, 2000     and is the sole source of employment 
information available in the case file.      Any data available in an interview conducted after October 
20, 2000     must be substantiated by other collaborative documentation.      In addition, FWP lists of 
contractor and subcontractor relationships at certain DOE facilities can be accepted as accurate and 
true.      

(E)  Facility/Site - records that CPWR has obtained previously or concurrently from the DOE 
facility such as a certified payroll, a personnel record, or a collective bargaining agreement.  

22.  The CE is responsible for carefully assessing the relevance of any evidence or information 
submitted by CPWR.  Judgments regarding covered employment rely on a careful examination of 
not only the evidence submitted by CPWR, but other sources as well.  The CE should be mindful to 
ensure that the evidence submitted by CPWR reasonably substantiates allegations of employment 
brought forth by an employee or survivors.  The evidence must reasonably satisfy all the 
components necessary to establish covered employment.  In any instance where the CE questions or
does not understand the nature of the information supplied by CPWR, he or she must request the 
POC to contact CPWR for clarification.   

23.  Upon review of the evidence received from CPWR, the CE or POC must
re-enter the “Worksite Desc” note field in ECMS and amend the “CPWR 
Pending” note for each worksite for which CPWR is providing assistance.  
He or she will delete the "CPWR Pending" and replace it with one of the 
following as the first characters of the note field:

CPWR Assisted All - when “ALL” of the data requested from CPWR assisted in establishing 
covered employment.

CPWR Assisted Partial - when a portion of the data requested from CPWR assisted in establishing
covered employment.

CPWR Assisted None - when “NONE” of the data requested from CPWR assisted in establishing 
covered employment.

24.  The DEEOIC is the ultimate arbiter of any disputes arising between the program and CPWR.  If
the POC encounters an instance where a question of interpretation has arisen that can not be 
resolved through normal discourse with CPWR, the issue should be referred to the Branch of 
Policies, Regulations and Procedures.  A memo is to be prepared outlining the issue to be resolved. 
Copies of the completed referral form(s) and any other relevant employment documentation are to 
be attached.  All referrals prepared for the National Office are to be certified by the appropriate 
POC and District Director. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 



Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections

Attachment 1: CPWR-Referral

Attachment 2: CPWR-Employment Response Report

04-10 Processing Cancellations of Lump Sum Payments

EEOICPA BULLETIN NO. 04-10             
Issue Date:  March 16, 2004

________________________________________________________________

Effective Date:  March 16, 2004

________________________________________________________________

Expiration Date:  March 16, 2005

________________________________________________________________

Subject:  Processing cancellations of lump sum payments.

Background:  Between August 2001 and March 2003, payments that were cancelled and required 
re-issuance were processed by staff at the National Office through the Electronic Certification 
System. Effective March 17, 2003, DEEOIC began processing both the cancellation and re-issuance
of lump sum payments directly through the Energy Case Management System (ECMS).

This bulletin is a revision of Bulletin 03-16 to include an updated Payment Cancellation form.  The 
Payment Cancellation form has been changed to add Action 6. Action 6 is described in detail in 
Action number nine, bullet number four of this bulletin.  

Recording a cancelled payment is critical to maintaining an accurate and comprehensive accounting
of all DEEOIC funds disbursements.  Multi-level reviews and concurrences by DEEOIC 
management of actions taken and documented by all parties – claimants, financial institution staff, 
government claimsstaff – is essential to safeguard the integrity and security of DEEOIC’s financial 
accounting processes and systems.

This bulletin provides written guidance regarding the procedures to be used and the policies to be 
followed for initiating and completing a payment cancellation, so that re-issuance of a lump sum 
payment can be made through ECMS. This bulletin replaces E-mail procedures entitled “New 
Payment Transaction Form to use for reissued payments sent to National Office,” dated August 14, 
2002 as well as Bulletin 03-16.

References:  ECMS Release Notes (March 17, 2003), EEOICPA Bulletin 02-12, “Compensation 
Payment Process,” ECMS FAQ’s, EEOICPA Bulletin 03-16,”Voids and Cancellations.”

Purpose:  To provide revised procedures for the processing of payment cancellations. 

Applicability:  All staff.

Actions: 

1.  When a lump sum payment that was authorized in ECMS cannot be processed by the 
Department of Treasury, or the claimant never receives the payment, it will result in a cancellation 
of the lump sum payment.   

Cancellation by the Department of Treasury:  After the District Office authorizes the lump sum 
payment in ECMS, it is transmitted to the Department of Treasury for payment by check or 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin_04-09_CPWR/Attachment_2_(word_doc_edited).htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin_04-09_CPWR/Attachment_1.htm


Electronic Funds Transfer (EFT).  If the Department of Treasury is unable to process the payment, 
they will cancel the payment and send a form SF-1098 (“Schedule of Unavailable Check 
Cancellation Credits” or “Schedule of Cancelled EFT Items”) to the Fiscal Officer in the National 
Office. 

Cancellation initiated by Claimant:  After the District Office authorizes the lump sum payment in
ECMS, it is transmitted to the Department of Treasury for payment by check or Electronic Funds 
Transfer (EFT).  If the claimant does not receive the paper check or the EFT, the claimant contacts 
the District Office. 

 The claimant notifies the Claims Examiner, who documents the call or correspondence in 
the notes section of the Case Notes screen in ECMS.  

 If a claimant reports non-receipt of a check or EFT by telephone, the Claims Examiner must 
advise the claimant to document such non-receipt in writing. 

 Upon receipt of the correspondence, the Claims Examiner transfers the case file in ECMS on
the Case screen to the DO Fiscal Officer. 

 The DO Fiscal Officer faxes a copy of the letter sent by the claimant with a memorandum 
explaining the need for cancellation to the NO Fiscal Officer. 

 Upon receipt of the documentation, the NO Fiscal Officer sends an E-mail to the 
Department of Treasury requesting a tracer.  A copy of the E-mail, along with a 
memorandum of explanation, is faxed to the DO Fiscal Officer to include in the case file. 
(Procedures for situations wherein the check has been cashed, or the EFT was already 
deposited will be forthcoming.) 

 Once the Department of Treasury has successfully completed the tracer, the Department of 
Treasury will send a form SF-1098 to the Fiscal Officer in the National Office. 

2.  Upon receipt of the form SF-1098, the NO Fiscal Officer requests the case file from the DO 
Fiscal Officer.

3.  The District Office transfers out the case file to “NAT” in ECMS on the Case screen, and mails 
the case file via express mail to the NO Fiscal Officer.  The status effective date of the transfer is 
the same as the express mail date.

4.  Upon receipt of the case file, the NO Fiscal Officer transfers in the file to “NAT” in ECMS on 
the Case screen.  The status effective date of the transfer is the same date the case file is received. 
The NO Fiscal Officer confirms the address for a paper check, or bank account/routing numbers for 
an EFT.  The SF-1098 is spindled inside the case file.

5.  The NO Fiscal Officer completes and signs Action 1 of the “Payment Cancellation” form 
(Attachment 1), and spindles the form inside the case file.  Once completed, the NO Fiscal Officer 
forwards the case file to the Branch Chief for review and signature (Action 2 of the “Payment 
Cancellation” form).  Upon completion, the Branch Chief forwards the case file to the Director or 
Deputy Director for review and signature.  

Note: If an error is detected by the BPRP Branch Chief, the Transaction Cancelled section of the 
“Payment Cancellation” form is filled out.  The case file is returned to the NO Fiscal Officer for 
review.

6.  ECMS permits only the Director or Deputy Director to initiate the on-line payment cancellation 
process.  After reviewing the actions taken and documented in the case record, if the Director or 
Deputy Director agrees that the ECMS payment record needs to be voided, the payment 
cancellation is initiated in ECMS by the Director or Deputy Director at National Office:

 In ECMS, select “Initiate Void Compensation Transaction” from the Compensation menu 



 At the Search Payment Record screen, enter the case SSN or name 

 Click the “Initiate” button at the bottom of the Payment Update screen 

 Click “YES” to confirm the Void Initiation 

7.  After the void is reviewed and initiated in ECMS, the Director or Deputy Director checks off 
Actions 3 and 4, and signs and dates the “Payment Cancellation” form. The case file is transferred 
out to the District Office in ECMS on the Case screen, and returned via express mail.  The status 
effective date of the transfer is the same as the express mail date.

Note: If an error is detected by the Director or Deputy Director, the Transaction Cancelled section 
of the “Payment Cancellation” form is filled out.  The case file is returned to the BPRP Branch 
Chief for review.

8.  Upon receipt in the District Office, the case file is transferred in ECMS on the case screen, and 
forwarded to the District Director.  The status effective date of the transfer is the same date the case 
file is received.

9.  ECMS permits only the District Director to authorize the on-line payment cancellation process.  
After reviewing the actions taken and documented in the case record, if the District Director agrees 
that the ECMS payment record needs to be voided the payment cancellation is authorized in ECMS 
by the District Director at the District Office.  The District Director must determine whether a 
repayment to the current payee will be required.  For example, if the payment is cancelled because 
the employee or claimant died before receipt, he/she is not going to be paid a lump sum.  In this 
instance, the “No Repayment Required” box must be checked so that any survivors can be paid.  

 In ECMS, select “Authorize Void Compensation Transaction” from the Compensation menu 

 At the Search Payment Record screen, all pending check cancellations to be authorized will 
appear in a grid view 

 Highlight the record to be authorized, and click “Select” 

 If no repayment of the cancellation is required, check the “No Repayment required” box.  If 
repayment is required, the box is left blank 

 Click the “Authorize” button at the bottom of the Payment Update screen 

 Click “YES” to confirm the Void Authorization 

10. After the payment cancellation is reviewed and authorized in ECMS, the District Director 
checks off Actions 5 and 7, and signs and dates the “Payment Cancellation” form. The District 
Director transfers the case file in ECMS on the Case screen to the DO Fiscal Officer.

Note: If an error is detected by the District Director, the Transaction Cancelled section of the 
“Payment Cancellation” form is filled out.  The case file is returned to the DO Fiscal Officer for 
review.

11. After the void has been processed in ECMS:

 If the lump-sum payment needs to be re-issued: 

The DO Fiscal Officer informs the Claims Examiner that the payment cancellation has been 
completed. The Fiscal Officer routes the case file to the Claims Examiner.  The Claims Examiner 
confirms the SF-1098 is in the case file.

If the EN-20 is insufficient to process the re-issued payment, i.e. the bank routing/account numbers 
for EFT, or address for check, are incorrect, the Claims Examiner sends a letter of explanation to 
the claimant, along with a copy of the original EN-20 prepared by FAB. Upon receipt of the new 
EN-20, the Compensation Payment process is repeated, as per EEOICPA Bulletin 02-12.



If the EN-20 is sufficient to process the re-issued payment, i.e. the bank routing/account numbers 
for EFT, or address for check, are correct, but were incorrectly entered in ECMS for the original 
payment, the Compensation Payment process is repeated, as per EEOICPA Bulletin 02-12.

 If the lump-sum payment does not need to be re-issued: 

The DO Fiscal Officer confirms that the void has been completed, and that the “No Repayment 
Required” box is checked on the View Comp. Transaction screen, under the “Void Transaction” 
tab.  The case file is returned to the DO file room, and transferred to “FIL” in ECMS on the Case 
screen.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution:  Distribution List No. 1:  (Claims Examiners, Supervisory Claims Examiners, 
Technical Assistants, Customer Service Representatives, Fiscal Officers, FAB District Managers, 
Operation Chiefs, Hearing Representatives, District Office Mail & File Sections.)

Attachment 1: Payment Cancellation 

04-11 DE & NR claim status codes in ecms

EEOICPA BULLETIN NO.  04-11           
Issue Date: June 18, 2004

________________________________________________________________

Effective Date: June 16, 2004

________________________________________________________________

Expiration Date: June 18, 2005 

________________________________________________________________

Subject:  The use of Reason Codes for the 'DE' and 'NR' claim status codes in ECMS.

Background:  This bulletin supplements the following:  

Bulletin 02-13 "Chronic Lymphocytic Leukemia Cases;" Bulletin 03-07 "Employment Verification 
Codes;" Bulletin 04-01 "Instructions for Reworks of NIOSH Dose Reconstruction Reports."  Unless
otherwise discussed herein, all coding information provided in those bulletins remains applicable.

The reason code field in ECMS was introduced to further expand the definition of certain claim 
status codes.  Two codes that require additional qualification upon entry in ECMS are the 'DE' 
(Developing Employment) and 'NR' (Received from NIOSH) codes.  It is not enough just to select 
the claim status codes as before, since now there are multiple meanings for each of these codes.  
This bulletin will introduce and explain specific reason codes to use upon data entry of the 'DE' and 
'NR' claim status codes in ECMS.  

References:  ECMS FAQs (Frequently Asked Questions) on the DEEOIC shared drive, Bulletin 
02-13 "Chronic Lymphocytic Leukemia Cases;" Bulletin 03-07 "Employment Verification Codes;" 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/Bulletin_04-10_Processing_Cancellations_of_Lump_Sum_Payments/Attachment_1.htm


Bulletin 04-01 "Instructions for Reworks of NIOSH Dose Reconstruction Reports." 

Purpose:  The claims examiners will now be required to select a reason code in conjunction with the
'DE' and 'NR' claim status codes in ECMS. The purpose of this bulletin is to introduce instructions 
for capturing more specific information when coding in ECMS, applicable to the use of these claim 
status codes.

Applicability:  All staff.

Actions: 

1.                    The 'DE' claim status code.  When developing initial or follow-up employment 
directly with the claimant, or as a follow-up to the Department of Energy (DOE), a corporate 
verifier, the Social Security Administration (SSA) or the Center to Protect Workers' Rights 
(CPWR), the CE enters the 'DE' (Developing Employment) claim status code in ECMS.  The status 
effective date of the 'DE' code is either the date of the letter to the claimant, or the date of the 
follow-up action to the employment verifier.  (This process has not changed.)

2.    Upon entry in ECMS of the 'DE' code, the CE will now be required to select a specific reason 
code from the "reason cd" field.  This field is a drop-down box that corresponds with the 'DE' claim
status code.  Included in the reason cd field are both the full reason for the 'DE' code and a two-digit
code representing each option.   

3.    The reason codes available for the 'DE' claim status code are as follows:  

      a)  Letter directly to claimant(s)-‘LE’:  This is used for initial

      or follow-up letters mailed directly to the claimant, when asking

      for employment clarification or information.

      b)  Follow-up to DOE-‘DE’:  This is used exclusively for follow-up

      to the DOE.

      c)  Follow-up to Corporate Verifier-‘CS’:  This is used exclusively

      for follow-up to a Corporate Verifier. 

      d)  Follow-up to CPWR-‘US’:  This is used exclusively for follow-up

      to CPWR.   

      e)  Follow-up to SSA-‘SS’:  This is used exclusively for follow-up

      to the SSA, when sending a follow-up request to National Office.  

4.    The CE selects the specific reason for the use of the 'DE' code from the reason cd field upon 
entry in ECMS.  The two-digit reason code and the 'DE' reasons are included on the same line, so 
only one selection will be made from the drop-down box.

Two Digit 'DE'
reason code

DE reasons

LE Letter directly to claimant(s)

DE Follow-up to DOE

CS Follow-up to Corporate Verifier

US Follow-up to CPWR

SS Follow-up to SSA (through NO)

4.    The 'NR' claim status code.  When a case is returned from NIOSH with a dose reconstruction 
or when, after full medical development, the only claimed primary cancer is CLL, the CE enters the



'NR' (Received from NIOSH) claim status code in ECMS.  For the former, the status effective date 
is the date the dose reconstruction is date-stamped in the district office.  For the latter use of the 
'NR' code, the status effective date is the date of the Recommended Decision to deny based on 
CLL.  (This process has not changed.)

5.    Due to the new process of 'Reworks of NIOSH Dose Reconstruction Reports' (see Bulletin 
04-01), there are times when a dose reconstruction will be received in the district office, and is 
found to be in error.  If it is determined that the received dose reconstruction is not to be used, based
on the review by the Health Physicist at National Office, ECMS needs to reflect that even though 
the 'NR' code was entered, a POC will not be entered in ECMS, and the case will eventually be 
reworked by NIOSH.

6.    Upon entry in ECMS of the 'NR' code, the CE will now be required to select a specific reason 
code from the "reason cd" field.  This field is a drop-down box that corresponds with the 'NR' claim
status code.  Included in the reason cd field are both the full reason for the 'NR' code and a 
two-digit code representing each option. 

7.      The reason codes available for the 'NR' claim status code are as follows:  

a)  Dose Reconstruction received, POC-‘DR’:  This is used when the dose reconstruction 
is received in the district office. (Even though the CE might not have had an opportunity 
to review the dose reconstruction report yet, this is the appropriate reason code to use at 
this time.) Note: This code is used on every case returned from NIOSH,even if it must 
eventually be changed (see (b) below.) 

b)  Reworks of Dose Reconstruction, no POC-‘RW’:  This is used exclusively if it is 
determined that the received dose reconstruction is not to be used, based on the review by 
the Health Physicist at National Office. 

      Once the Health Physicist determines that the case must be

      returned to NIOSH for a rework, the CE changes the reason code

      for the 'NR' claim status   code from ‘DR’ to ‘RW.’ (Note: A new

      'NR' claim status code is not to be entered in ECMS.  Only the

      reason code for the existing 'NR' code is to be updated.) 

      Once the rework is prepared by the CE and a new Amended NIOSH

      Referral Summary Document (ANRSD) is ready to be forwarded back

      to NIOSH, a new 'NI' claim status code is entered in ECMS, with

      a status effective date of the ANRSD.

c)  CLL only, no POC-‘CL’:  This is used exclusively for cases never sent to NIOSH, 
where the only claimed cancer condition is CLL.  

8.    The CE selects the specific reason for the use of the 'NR' code from the reason cd field upon 
entry in ECMS.  The two-digit reason code and the 'NR' reasons are included on the same line, so 
only one selection will be made from the drop-down box.  

Two Digit 'NR'
reason code

NR reasons

DR Dose Reconstruction received, POC

RW Reworks of Dose Reconstruction, no POC

CL CLL only, no POC



9.    Back-fill will not be required for the 'DE' code.  There will be a programmatic back-fill done 
for the 'NR' code.  However, there will be some cases that cannot be programmatically updated, and
those cases will need to be reviewed and updated in the district offices.  Once compiled, a list will 
be provided to each district office of those cases requiring manual back-fill entry.  

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution:  Distribution List No. 1:  (Claims Examiners, Supervisory Claims Examiners, 
Technical Assistants, Customer Service Representatives, Fiscal Officers, FAB District Managers, 
Operation Chiefs, Hearing Representatives, District Office Mail & File Sections.)

04-12 Wholly owned subs

EEOICPA BULLETIN NO. 04-12            
Issue Date:  September 16, 2004

________________________________________________________________

Effective Date: September 16, 2004 

________________________________________________________________

Expiration Date: September 16, 2005

________________________________________________________________

Subject: Eligibility of Employees of Wholly-Owned Subsidiaries of Atomic Weapons Employers 
for Benefits under the EEOICPA.

Background: The Energy Employees Occupational Illness Compensation Program Act (EEOICPA) 
authorizes the Department of Energy (DOE) to designate covered atomic weapons employers 
(AWE).  The statute further states that an AWE facility must be owned by a DOE-designated AWE, 
and have been used to process or produce, for use by the United States, material that emitted 
radiation and was used in the production of an atomic weapon, excluding uranium mining or 
milling.  An individual is only considered a covered “atomic weapons employee” if he or she was 
employed by an AWE facility as defined under the EEOICPA statute and governing regulations.  
Accordingly, the EEOICPA does not cover AWE contractor and subcontractor employees, as the 
very nature of their employment fails to meet the definition of an “atomic weapons employee.”

The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has received 
claims from employees and/or survivors of employees who worked for companies who were/are 
wholly-owned subsidiaries of DOE-designated AWEs. Wholly-owned subsidiaries are companies in
their own right that share an affiliation with a parent company, but operate as a separate functional 
entity and provide for employees in accordance with their own distinct corporate administrative 
policies and regulations. The very separate and unique character of a wholly-owned subsidiary 
renders it, in effect, its own company with its own corporate identity.  Due to the separate and 
distinct nature of a wholly-owned subsidiary and the strict regulatory and statutory definition of an 
AWE facility, a wholly-owned subsidiary of a DOE-designated AWE that is not itself designated as 
an AWE by the DOE can not be considered an AWE.  



Any work performed by a wholly-owned subsidiary of a DOE-designated AWE in the service of 
that AWE is therefore viewed as work performed by a contractor to that AWE. As such, employees 
of wholly-owned subsidiaries of DOE-designated AWEs are not considered “atomic weapons 
employees” under the EEOICPA unless the wholly-owned subsidiary is itself designated as an AWE
by the DOE.  Thus, employees of AWE wholly-owned subsidiaries that do not meet the statutory 
and regulatory definition of an AWE under the EEOICPA are not “atomic weapons employees” and 
are to be treated as contractor employees of an AWE and not afforded coverage.    

Reference: 42 U.S.C. § 7384 (l) (3), (4), and (5) and 20 C.F.R. § 30.5 (c) and (d).

Purpose:  To provide guidance on determining eligibility for benefits by employees of 
wholly-owned subsidiaries whose parent company is a designated AWE. 

Applicability: All staff. 

Actions: 

1.            When a new claim for compensation is submitted, the CE is to review the documentation 
submitted with the EE-1 or EE-2.  Based on this review, the CE completes the appropriate actions 
needed to verify employment.  Refer to PM2-0400 and PM2-0500 for guidance.

2.         If the employer is not a DOE, Be Vendor, or AWE, the CE determines if the employer is a 
subcontractor and/or subsidiary of a DOE, Be Vendor, or AWE.  If the employing company is a 
subcontractor and/or subsidiary of DOE and/or Be Vendor, the CE continues processing the claim in
accordance with PM2-0400 and PM2-0500.

3.            If the employing company is a subcontractor and/or subsidiary of an AWE, the CE must 
deny the claim for no covered employment.  Refer to PM2-0500 (7) (a) for further guidance on 
obtaining employment verification.  The basis of the denial is that the subsidiary agency, although 
wholly-owned by the AWE, is a separate entity and considered an AWE contractor.  As a result 
coverage cannot be afforded.

4.             ECMS coding is the same as the established coding for developing employment and 
developing subcontractors. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, and District Office Mail & File Sections

2003 EEOICP Final Bulletins

03-01 Medical Second Opinion.htm

EEOICPA BULLETIN NO.03-01 
Issue Date: May 2, 2003

___________________________________________________________

Effective Date: May 2, 2003

___________________________________________________________

Expiration Date: May 3, 2004



___________________________________________________________

Subject: Medical Second Opinions

Background: The attending physician is the primary source of medical evidence in most cases, but 
sometimes his or her report does not meet the needs of the Office. When this happens, the Claims 
Examiner (CE) may request a medical second opinion. The District Medical Consultant (DMC) 
may recommend a medical second opinion examination, but the CE usually initiates these medical 
examinations.

Section 20 CFR Part 30.410 of the Final Rule states that "OWCP sometimes needs a second opinion
from a medical specialist. The employee must submit to examination by a qualified physician as 
often and at such times and places as OWCP considers reasonably necessary. Also, OWCP may 
send a case file for second opinion where no actual examination is needed, or where the employee 
is deceased."

It is the policy of OWCP to ensure that medical second opinion examinations be of the highest 
quality possible and that the selection process for second opinion specialists be fair and well 
documented. Accordingly, it is desirable to provide policy guidance for the individuals involved in 
the process at the District Offices. 

There are three key individuals involved in the process: the CE; the Medical Scheduler in each 
District Office, who is selected by the District Director; and the District Director or her/his 
designee, who oversees this process.

Reference: 20 CFR Part 30.410 and Section 10 of Chapter 2-300 of the EEOICP Procedure Manual 
Chapter 2-0300.10.

Purpose: To describe the process for requesting a medical second opinion examination.

Applicability: All staff. 

Actions: 

1. Roles and Responsibilities. The following individuals are responsible for the indicated actions.

Claims Staff. CEs are responsible for ensuring that all necessary information 
is sent to the Medical Scheduler to allow the medical second opinion to occur.
The CE makes all required entries in ECMS for activities related to the 
medical second opinion. The CE is also responsible for advising the District 
Director or designee about problems with the quality or timeliness of medical 
reports, as well as any complaints received from claimants.

Medical Scheduler. This individual, designated by the District Director, is 
responsible for scheduling specific medical appointments. Only the Medical 
Scheduler selects physicians; claims staff does not have access to the 
Physicians Directory (PD) database.

District Director or designee. This individual is responsible for evaluating 
complaints about specific physicians and problems with the quality and 
timeliness of their reports.

2. When a CE determines that a second opinion is necessary, per instructions in PM Chapter 
2-300.10, the CE prepares the case for referral. The CE must ensure that all medical second opinion 
examinations are scheduled through the Medical Scheduler.

The Medical Scheduler must make the appointment within a reasonable amount of time after 
initially requested by the CE. The claimant must be provided with 30 days prior notice of the 
scheduled appointment. The CE indicates any special period within which the examination is 
required. If the physician cannot see the patient within this period, another physician is selected, if 
possible.



3. The following information is prepared by the CE and given to the Medical Scheduler. Attachment
1 must be used to transmit the required information. The case file must be forwarded to the Medical
Scheduler from the CE.

The CE completes all of the information required in Attachment 1 except for 
the section that provides the information on the second opinion physician. 
The Medical Scheduler completes this portion of the form. The section 
concerning required medical information, e.g., X-ray or CT scan films, lists 
information that the claimant must bring to the medical appointment (this 
medical information is requested in the letter to the claimant). The CE signs 
the form before forwarding it to the Medical Scheduler.

The Statement of Accepted Facts (SOAF) is a narrative summary of the 
factual findings in a case. The SOAF must include the claimant’s name and 
case file number; a detailed description of the claimant’s employment history;
personal information, such as date of birth, date of death, etc.; exposure data, 
such as radiation, beryllium, silica; accepted condition(s); and any other 
diagnosed medical conditions. Additional medical information is contained in
the case file, and need not be reiterated in the SOAF. 

· The CE prepares a letter to the physician that lists the questions that he or 
she must specifically address (see Attachment 2 for a sample letter). The CE 
must limit the questions to only those that address the particular issue or 
problem for which clarification is required.

· For the information discussed above, one copy of each must be sent to the 
physician (except for Attachment 1) and one copy of each must be placed in 
the case file.

· The CE must be impartial if making a specific request to select or not select 
a certain physician.

4. When selecting a physician to conduct a second opinion, the Medical Scheduler ensures that an 
appropriate specialist is chosen. For example, if a second opinion is being arranged to examine a 
cancer patient, the most appropriate specialist is a medical oncologist. Physicians are selected from 
the Physicians Directory database to provide second opinion examinations.

In some instances, the Medical Scheduler may send a case file for second opinion review where 
actual examination is not needed, or where the employee is deceased.

5. The Medical Scheduler uses the Physicians Directory (PD) database to select a physician. The 
database can be accessed at http://www.boardcertifieddocs.com/abms/default.asp.

Enter the user ID and password (this information is available to each District 
Director). Click on "Advanced Search." 

Enter the information for the location of the physician (zip code must be 
included). Sometimes, five digit zip code matching is too limited. In these 
instances, use the first three 3 numbers. For example, if 94105 is entered for 
the zip code and gets no matches, try 941**.

Use the "Certification" or "Sub-Certification" selections to designate a 
specialist. The Sub-Certification selection contains the specialties of most 
interest to the DOL program. For example, use "Internal Medicine" as the 
"Certification" when looking for medical oncologist or a pulmonologist as a 
"Sub-Certification."

After the search is completed, the Medical Scheduler contacts the specialists, 
starting with the first name on the list or, if the list of physicians was 



previously created (see next bullet item), use the next name on the list.

To allow for the rotation of specialists used for second opinions, the District 
Office must develop and maintain an internal tracking system (e.g., a 
spreadsheet) that will allow the Medical Scheduler to identify when a 
particular physician last provided a second opinion, and will also allow the 
Medical Scheduler to add contact information. If a physician subsequently 
indicates that he or she no longer wishes to be involved in the program, this 
information must be added to the system so the Medical Scheduler knows not 
to contact that physician. 

For zip codes that have small numbers of available physicians, it may be 
necessary to use the same second opinion physician on a more regular basis. 
This is acceptable as long as the physician has not been involved with any 
medical examinations of the claimant. Also, in areas where there are limited 
numbers of qualified physicians available, the need for extended travel to see 
a physician will be addressed on a case by case basis. 

The following guidance is intended to address possible problems that may arise in scheduling 
second opinion examinations.

The zip code used is normally that of the claimant’s home address. Other zip 
codes must not be used unless no physicians in the claimant’s zip code 
practice the necessary specialty. In this instance, the Medical Scheduler 
selects the closest neighboring zip code. Since zip codes are not always 
contiguous, it may be necessary to check a zip code map or internet site (e.g., 
http://www.usps.com/zip4/ or http://zip.langenberg.com/) to find the 
neighboring zip code. If necessary, the scheduler could ask the claimant what 
larger cities are located within 100 miles of his/her residence.

The claimant has requested an examination elsewhere. For instance, if the 
claimant is away from home temporarily, the zip code of the temporary 
location may be used.

The Medical Scheduler must try to arrange for the second opinion examination within a reasonable 
distance of the residence of the employee. Unless unusual circumstances exist, the examination 
must be scheduled with a physician within 100 miles of the employee's residence. A distance of 25 
miles or less is preferable. If extended travel is required, the arrangements and reimbursement are 
handled on a case by case basis.

The Medical Scheduler contacts the physician directly by telephone and establishes the date and 
time of the examination. The Medical Scheduler may select any physician for the second opinion so
long as he/she carries the appropriate specialty and is willing to accept the patient for evaluation. 
Use directory assistance or an internet search to get the physician’s phone number if it is not listed 
in the PD database. 

Also, the Medical Scheduler should ensure that the physician is enrolled in our program. A 
DEEOIC provider number is required before the physician can be paid for his services. If the 
physician does not have a DEEOIC provider number, the Medical Scheduler must include a copy of
the Provider Enrollment Form (Form OWCP-1168) and the complete provider package with the 
letter sent to the physician. After the completed form is returned, the Medical Scheduler forwards 
the completed form to the medical bill processing contractor, which provides the Medical Scheduler
with a DEEOIC provider number for the physician.

The Medical Scheduler writes a cover letter to the physician that confirms the appointment and 
includes a description of the billing specifications (See Attachment 3). As noted in Attachment 3, 
the provider of any diagnostic testing, requested by the physician, must submit the bill directly to 



the district office. The Medical Scheduler must ensure that this provider is an enrolled provider (see
#8 above for further details). The Medical Scheduler also creates the HCFA-1500 form for the 
diagnostic testing service by filling in the appropriate information, including entering the code 
V70.9 in section 21 and entering the code PE001 in section 24D.

10. After contacting the physician, the Medical Scheduler notifies the claimant in writing of the 
following (see Attachment 5 for a sample letter):

The name and address of the physician to whom he or she is being referred as
well as the date and time of the appointment.

Any request to forward x-rays, electrocardiograms, etc., to the specialist.

A warning that adjudication of the claim may be suspended for failure to 
report for examination.

Copies of travel reimbursement forms (see PM Chapter 2-300 (15)).

After the examination has been arranged, the Medical Scheduler sends the following items to the 
physician and also place copies of these documents in the case file: 

The cover letter to the physician that includes a description of the billing 
specifications (See Attachment 3).

The SOAF and questions prepared by the CE.

Copies of all medical reports from the case record. 

A Form HCFA-1500. The Medical Scheduler finalizes the package by 
partially completing the HCFA-1500, completing the boxes for the claimant’s 
name, address, city, state, zip code, birth date, sex, and case file number (See 
Attachment 4). The Medical Scheduler also completes section 21 of this form 
by entering the code V70.9 and by entering the code PE001 in section 24D 
(these codes are to be used only when an actual exam is to be performed). 
There is no dollar limit on second opinion examinations. If only a review of 
medical information is needed, use V49.8 and FR001 in sections 21 and 24D,
respectively. There is a $2,000 limit when only a review of the medical file is 
performed and this must be noted in the letter to the physician.

An express mail envelope and air bill in the package so that the physician 
may return the medical report and bill to the appropriate DO. 

12. The Medical Scheduler forwards the entire case file to the CE after the package is sent to the 
second opinion physician. Upon receipt of the case from the Medical Scheduler, the CE must enter 
the code 2S into the Claims Status screen in ECMS. The status effective date is the date that the 
package is sent to the second opinion physician. 

13. The CE must enter the following information into ECMS. Go to the Medical Condition screen 
and press Insert key to add a line. On the Employee Medical Condition screen, enter the appropriate
"V" code, either V70.9 or V49.8, as appropriate, into the "ICD-9" field. Select "PA - Prior 
Approval" from the drop down choices in the "Condition Type" field. Enter in the "Status Effective 
Date" and "Eligibility End Date" fields the date of the scheduled examination. If no examination is 
scheduled, enter in these fields the same date associated with the status code 2S.

14. The Medical Scheduler must enter a call-up for the CE in the system for the date of the 
appointment. The CE follows up by calling the physician's office to see if the claimant came for the 
appointment. If the claimant failed to appear for the appointment, the CE must call the claimant to 
inquire why he/she did not keep the appointment. The CE then requests the Medical Scheduler to 
reschedule the appointment. If the claimant fails to keep the second appointment or refuses to attend
an appointment, the CE sends a letter and enters ECMS status code DM into the case status screen 



with a status effective date being the date of the letter. The letter advises the claimant that no further
adjudication of the outstanding issue may be undertaken until the claimant attends the scheduled 
appointment. 

If the claimant keeps the appointment, the CE places a call-up for the Medical Scheduler in the 
system for 30 days from the date of the appointment. The Medical Scheduler is then responsible for 
follow-up with the physician’s office for receipt of the report.

If someone accompanying the employee to the examination disrupts or obstructs the examination in
such a manner that the physician cannot provide OWCP with the desired medical second opinion 
(for example, the person prevents the physician from obtaining clinical data necessary for 
preparation of the opinion, or will not permit the physician to obtain a pertinent history from the 
employee), the CE arranges for scheduling of another medical second opinion examination with a 
different physician. In this situation, the CE must create a new or modified Medical Condition 
record in ECMS (see Action #13 above) depending on whether the first physician will be paid for 
partial services. In its referral letter for this second attempt, the CE must inform the employee that 
nobody will be permitted to accompany him/her due to the disruption of the prior examination. The 
ONLY exception to this flat ban will be if OWCP determines that "exceptional circumstances" exist.
This is to be strictly limited to such things as permitting an interpreter for a deaf employee. 

If the employee refuses to attend the second examination, or someone the employee brings disrupts 
the examination again, further action on the claim is suspended. The CE sends a letter and enters 
ECMS status code C2 into the case status screen with a status effective date being the date of the 
letter. The letter advises the claimant that no further adjudication of the outstanding issue may be 
undertaken until the employee submits to the directed examination. 

If the claimant keeps the appointment, the CE places a call-up for the Medical Scheduler in the 
system for 30 days from the date of the appointment. The Medical Scheduler is then responsible for 
follow-up with the physician’s office for receipt of the report.

15. The second opinion physician submits his/her medical review and completed Form HCFA-1500 
to the Medical Scheduler. The Medical Scheduler retains the original of the HCFA-1500 and a copy 
of the medical report and forwards a copy of the HCFA-1500 and the original medical report to the 
CE. 

16. Once the CE receives the medical narrative from the second opinion specialist, the report must 
be reviewed to determine if it meets OWCP’s needs. The CE reviews the report for accuracy and 
completeness, ensuring that the report includes adequate discussion of the following: interpretation 
of test results and medical reports submitted for review; answers to each question posed; and the 
diagnosed medical condition(s). 

The Medical Scheduler must be notified if a report is found to be deficient. This allows the Medical 
Scheduler to consider whether OWCP should continue to request second opinions from the 
physician. Also, it would allow the CE and Senior CE to see if this has been a problem with other 
reports from the physician.

17. If the report is found to be deficient, the CE prepares a letter to the physician requesting 
clarification of the initial report. The CE must advise the physician of the deficiencies in the initial 
report and request that the physician provide an addendum report that clarifies the deficiencies.

In preparing the request for clarification, the CE must include:

a letter to the physician describing the deficiencies and any questions to be 
answered;

copies of all the medical evidence; and

the SOAF. 

18. If the report adequately addresses the CE questions, the CE enters code 2R into the Claims 



Status screen in ECMS. The status effective date is the date the report is date-stamped into the 
office. The CE must modify the Medical Condition record in ECMS by updating the status effective
and eligibility end dates, as needed, to coincide with the date of service on the HCFA-1500. Also, 
the CE selects "A – Approved" from the "Condition Status" field.

In some situations, the findings or opinions of a second opinion specialist or a DMC may differ 
from those of the claimant's attending physician. If the CE determines that the weight of the 
medical evidence (see PM Chapter 2-300.5) rests with the report of the second opinion physician, 
then action can proceed in accordance with that physician's conclusion. If, however, the opposing 
reports are found to be of equal probative value, the CE will need to resolve the conflict. The CE 
first sends the second medical opinion specialist’s report to the claimant's attending physician to see
if the physician agrees or disagrees with that report. If the claimant's attending physician disagrees, 
the case will be referred to a referee medical specialist. These referrals require the CE to create a 
new Medical Condition records in ECMS to facilitate payment (see Action #13 above). The CE then
refers the case file to the Medical Scheduler.

19. When reviewing the bill, the Medical Scheduler must ensure that the:

Billing hours, charges, provider enrollment number, and case reviews are 
appropriate;

Claimant’s name and SSN are correct;

Federal tax ID number is correct;

Date of service is correct; and 

Bill is signed by the specialist and includes his/her name and address.

Provider number is entered in item 33.

The Medical Scheduler must never make any other marks or changes to the 
bill. Deficient bills must be returned to the physician.

20. If all required billing information is included, and the CE entered all appropriate codes into 
ECMS, the Medical Scheduler approves the bill by writing "APPROVED" in the top right hand 
corner along with his/her signature, district office location, and date. The writing must not be placed
over any relevant bill information. All writing must be in black ink only, no red ink. See Attachment
6 for an example of a completed HCFA-1500 form.

21. #9; The CE must forward the copy of the narrative report along with the approved HCFA-1500 
to DEEOIC’s medical bill processing contractor at:

Energy Employees Occupational Illness Compensation Program

P.O. Box 727

Lanham-Seabrook, MD 20710-0727

22. The Medical Scheduler maintains a file that includes individual folders labeled with the names 
of the physicians. The Medical Scheduler places a copy of all completed medical reviews in the 
respective folder.

23. If the CE receives a request from the claimant for a copy of the second opinion specialist’s 
report, the CE must attach a cover letter to the copied report which includes a disclaimer paragraph. 
For example, "Attached is a copy of the medical report that you requested. Please be advised that 
{Enter the physician’s name} is a medical consultant for the Department of Labor. The Department 
of Labor made the final decision in this claim. Please do not contact {Enter the physician’s name} 
regarding this report. If you have additional evidence to submit in support of your claim or if you 
have any questions or concerns regarding this report, please contact me on {Enter CE’s contact 
number}." 



24. The Medical Scheduler informs the District Director or designee of any unreasonably late 
reports, e.g., later than 60 days after the examination.

25. Any complaints regarding these matters must be made in writing. If the claimant complains 
about the conduct of the physician during the examination, the CE forwards the complaint and 
copies of the report, the SOAF and the questions to the physician, to the senior or supervisory CE 
for forwarding to the District Director or designee. The District Director or designee reviews the 
complaint and acts accordingly.

26. With the use of the PD database, the District Director or designee needs to be scrupulous about 
ensuring that the database is used appropriately. While the number of medical second opinion 
examinations may be small, there are still a few issues that need to be addressed.

Based on the quality of his or her medical report, a physician may be removed
from the pool of physicians for future examinations at the recommendation of
the Medical Scheduler. The District Director or designee reviews the 
documentation forwarded by the Medical Scheduler and decides whether 
continued use of the physician is appropriate. The District Director or 
designee then informs the Medical Scheduler of his or her decision so the 
tracking system can be updated, as appropriate.

Based on the timeliness of the medical report, a physician may also be 
removed from the pool of physicians to be considered for future 
examinations. The District Director or designee reviews the documentation 
forwarded by the senior or supervisory CE from the CE, decides whether 
removal is appropriate and informs the Medical Scheduler of this decision.

For example, if a physician provides a report one month late on a complex 
case, the District Director or designee may choose to take no action. On the 
other hand, if a physician takes several months to provide a report after many 
calls from the CE, or provides no report at all, the District Director or 
designee will direct the Medical Scheduler to annotate the tracking system to 
reflect the physician’s removal from the pool of future referrals and include 
the specifics of the incident. No minimum number of complaints needs to be 
lodged before a physician can be removed from the pool. One complaint, if 
severe enough, may be sufficient. 

The District Director or designee is responsible for reviewing all reports of 
complaints from employees and for taking appropriate actions.

If a physician has performed multiple examinations before without reported 
problems, and the complaint does not appear to be supported by the evidence 
in the case file, the District Director or designee may choose not to act on the 
complaint.

By contrast, if another complaint has recently been lodged against the 
physician, and both complaints have been supported by the case files in 
question, the District Director or designee may consider removing the 
physician from the pool of further reviews.

27. Any physician who expresses an interest in being added to the PD database, or who is identified 
by a staff member, is to be referred to the District Director or designee. The physician is told to 
contact the publisher of the PD database to be considered for addition to their directory 

(BoardCertifiedDocs, Phone: (800) 401-9962 or at mdc.customerservice@elsevier.com). 

Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual

PETER M. TURCIC



Director, Division of Energy Employees 

Occupational Illness Compensation

Attachments

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections

Information for Medical Second Opinion 

Employee’s Name Case No.

Two (2) copies of a STATEMENT OF ACCEPTED FACTS and QUESTIONS TO THE 
SECOND OPINION PHYSICIAN are attached. One copy of each should be mailed to 
the second opinion physician and one copy retained in the claimant’s file. 

The following physicians have been involved with this case.

1. 6.

2. 7.

3. 8.

4. 9.

5. 10.

Type of Specialist Requested: Examination of employee required?

□ Yes □ No

Name and address of specialist 

Furnish the following X-rays, etc. (list items and give source and date)

 

 

Comments:

 

Provide specialist with:



□ Copies of medical reports □ Other (Specify)

□ Entire case file ________________________________________ 

Signature

 

  

Questions for Second Opinion Physician

MEMO TO: MEDICAL SECOND OPINION SPECIALIST

RE: {Claimant’s Name}

FILE: XXX-XX-XXXX

Thank you for taking the time to examine our claimant. The purpose of your examination is to 
assess the patient’s medical condition with respect to the stated condition(s) in the claim. 

Once you have reviewed the enclosures, please conduct a physical exam of the claimant. In a 
separate medical narrative please list a history of the employee’s injury, physical findings on exam, 
diagnostic test results, and a diagnosis. IN ADDITION, YOU MUST PROVIDE AN 
UNEQUIVOCAL RESPONSE TO THE FOLLOWING QUESTIONS:

Based on your physical examination of the claimant, and review of the records, are the 
findings consistent with a diagnosis of __________? NOTE: Use a separate item number for
each medical condition that is addressed.

Please respond YES or NO and provide the rational which justifies your conclusion.

Letter to Physician 

 

U. S. DEPARTMENT OF LABOR EMPLOYMENT STANDARDS 
ADMINISTRATION 

OFFICE OF WORKERS’ COMPENSATION PROGRAMS

DIVISION OF ENERGY EMPLOYEES’ OCCUPATIONAL 

ILLNESS 
COMPENSATION

200 CONSTITUTION 
AVE

ROOM C-4511

WASHINGTON DC 
20210

TELEPHONE: (202) 
693-0081

 

{Date}

File Number: XXX-XX-XXXX

Employee: {Name}

{Name and Address}

Dear Dr. _____:

Arrangements have been made with your office for the above named claimant to undergo an 



independent medical assessment on {Date} at {Time}.

The purpose of the examination is to assess this employee’s medical condition with respect to the 
stated condition(s) in the claim. Enclosed is a copy of the pertinent medical evidence from the case 
file; a Statement of Accepted Facts, which presents a broad history of the case; and a list of 
questions to be addressed. You are advised to review this information prior to the examination to 
garner an understanding of the case context.

[NOTE: This sentence can be used if required - The patient has been instructed to bring with them 
{Identify specific medical information}. However, you are authorized to refer the employee for 
any non-invasive diagnostic testing which you feel is required to address the questions raised by the
District Office. The provider of such services must submit billing directly to the address listed 
above for payment. The above listed case file number must appear on any billing submitted. 

You are ensured payment by the Office of Workers’ Compensation Program (OWCP) for services 
rendered. Enclosed in this package is a Form HCFA-1500 with appropriate authorization codes. 
This form must be used to bill for your service. If you have any difficulties completing the form, 
please contact me. Please be aware that payment cannot be processed until a report is received 
which addresses the particular questions being raised. 

Please note that you must not release your report to the claimant or representative, but should 
instead refer any request for it to the Department of Labor Claims Examiner.

Also, please note that the rescheduling of an examination cannot be done without the authorization 
of the DOL’s District Office.

If there are any questions or concerns, please contact me directly at the District Office at 
XXX-XXX-XXXX. You may fax the report with the completed billing form attached to 
XXX-XXX-XXXX. 

Sincerely,

 

{Medical Scheduler’s name and title}

Attachment 4, Form HCFA-1500 (Partially Completed)

 

 

Letter to Claimant

 

U. S. DEPARTMENT OF LABOR EMPLOYMENT STANDARDS 
ADMINISTRATION 

OFFICE OF WORKERS’ COMPENSATION PROGRAMS

DIVISION OF ENERGY EMPLOYEES’ OCCUPATIONAL 

ILLNESS 
COMPENSATION

200 CONSTITUTION 
AVE

ROOM C-4511

WASHINGTON DC 
20210

TELEPHONE: (202) 



693-0081

 

{Date}

File Number: XXX-XX-XXXX

{Name and Address}

Dear Mr/s. _______:

This letter is in reference to your EEOICPA claim.

We have arranged for you to undergo an evaluation with {Dr. ______} on {Date} at {Time}. This 
examination is designated as a medical second opinion assessment. The purpose of the examination 
is to assess your medical condition(s) with respect to your claim for benefits. 

The address for the physician is as follows:

{________, MD 

Address

Phone Number}

Upon receipt of this letter, please phone the physician’s office to confirm the appointment and to 
obtain any special instructions pertaining to the examination. 

The Division of Energy Employees Occupational Illness Compensation is covering the cost of the 
examination and any non-invasive diagnostic testing required by the doctor. 

You are responsible for obtaining and taking with you {state any medical information required to be
brought to the examination, e.g., X-ray or CT scan films}. In addition, if the selected doctor 
requires you to undergo diagnostic testing at a separate facility, you are required to make 
arrangements to have the tests completed. Failure to undergo testing when instructed by the selected
doctor may result in the suspension of further adjudication of your claim.

Please be aware, you are required to attend the examination as scheduled by the District Office. You
are not permitted to reschedule the examination unless you obtain authorization from the District 
Office. If you will be unable to attend the examination as scheduled, please contact the District 
Office. Further adjudication of your claim may be suspended as a result of obstruction or refusal of 
examination scheduled by the District Office. This suspension will continue until you cooperate 
completely with the instructions pertaining to the examination. Accordingly, you must attend the 
examination and adhere to instructions in regards to obtaining any necessary diagnostic tests. 

We have attached a Medical Travel Refund Request (OWCP - Form 957. You may claim any 
reasonable and necessary expense incurred in obtaining the required examination. Please see the 
instructions on the Form 957 for further information on how to claim reimbursement. It is your 
responsibility to make the necessary arrangements to attend the examination. 

If you have any questions or concerns, please contact me at the District Office at 
XXX-XXX-XXXX or fax XXX-XXX-XXXX.

Sincerely,

 

{Medical Scheduler’s Name and Title}

Attachment 6, Form HCFA-1500 (Completed)

03-02 Referring case files to the District Medical Consultant (DMC) 



EEOICPA BULLETIN NO. 03-02 
Issue Date: June 5, 2003

___________________________________________________________

Effective Date: June 5, 2003

___________________________________________________________

Expiration Date: June 5, 2004

___________________________________________________________

NOTE: This bulletin replaces Bulletin 02-26, Referrals to Dr. Lee Newman. 

Subject: Referring case files to the District Medical Consultants (DMC) for review. 

Background: The Division of Energy Employees Occupational Illness Compensation (DEEOIC) 
has negotiated contracts with several physicians to fulfill the role of District Medical Consultant 
(DMC) for the district offices (DO). 

The DMC’s role will be two-fold: 1) evaluating medical evidence and rendering medical opinions 
and 2) interpreting test results.

The District Director (DD) will designate an individual in each district office (DO) who will 
process and track the referrals and coordinate with Computer Sciences Corporation (CSC) to ensure
prompt payment of the bills. For the purposes of this bulletin, this individual is called the Medical 
Scheduler. 

The Medical Scheduler will be provided with a list of the DMCs, their addresses, telephone 
numbers, specialties and points of contact.

The DMCs are located in various states across the U.S. and the Medical Scheduler will make the 
referral selections based upon the DMC’s specialty. 

Reference: EEOICPA Procedure Manual Chapter 2-300.9.

Purpose: To provide guidance on the procedures for referring case files to the DMC’s.

Applicability: All staff. 

Actions: 

1. Once designated, the Medical Scheduler creates and maintains a DMC file system that contains 
individual file folders labeled with the names of the DMCs. 

2. Each time a medical review is completed, the Medical Scheduler places a copy of the report in 
the DMC’s folder. 

3. CEs will refer claims to a DMC for medical review if they are unable to interpret medical 
evidence and have no success with obtaining clarification from the treating physician and/or have a 
specific question(s) on the medical evidence (PM Chapter 2-300.9). Examples of situations when a 
referral is needed may include:

Medical tests are submitted which do not provide a clear interpretation (i.e., 
pathology report, LPT, X-ray, CT scan).

Pre-1993 medical evidence is submitted that includes a lung biopsy report 
that is inconclusive.

When a CE identifies a claim for referral to a DMC, the CE must complete the District Medical 
Consultant Referral Form (Attachment 1) and include it in the front of the referral package 
described below. All referral packages to the DMC are prepared by the CE and given to the Medical
Scheduler. The package must include the following information. 



The CE completes all of the information required in Attachment 1 except for 
the section that provides the information on the DMC. The Medical Scheduler
completes this portion of the form. The section concerning required medical 
information, e.g., X-ray or CT scan films, lists information that may be 
included for the review. The CE signs the form before forwarding it to the 
Medical Scheduler.

A cover letter to the DMC that includes a description of the billing 
specifications (See Attachment 2). 

The Statement of Accepted Facts (SOAF) is a narrative summary of the 
factual findings in a case. The SOAF must include the claimant’s name and 
case file number; a detailed description of the claimant’s employment history;
personal information, such as date of birth, date of death, etc.; exposure data, 
such as radiation, beryllium, silica; accepted condition(s); and any other 
diagnosed medical conditions. Additional medical information is contained in
the medical evidence that is sent to the DMC, and need not be reiterated in 
the SOAF.

The CE must limit the questions to only those that address the particular issue
or problem for which clarification is required. Questions to the DMC must 
not be general, but specific to each statutory requirement. For example, in a 
pre-1993 CBD claim, a general question is, "Based upon your review of the 
enclosed medical evidence, do you feel that the claimant had CBD?" Specific 
questions are, "Is the lung pathology consistent with CBD? Does the x-ray 
show characteristic abnormalities? Does the record show a clinical course 
consistent with a respiratory disorder?" In a claim for silicosis, specific 
questions are, "Is the CAT scan result consistent with silicosis?" or "Is the 
lung biopsy result consistent with silicosis?" In a cancer claim, a specific 
question is, "Based upon your review of the medical evidence of record and 
the pathology report, is there evidence of cancer? If so, please provide the 
specific cancer diagnosis and the date the cancer was diagnosed."

The Form HCFA-1500. The CE completes the following portions of the 
HCFA-1500 that will be sent in the package to the DMC: employee’s name, 
address, birth date, sex, and SSN. If the employee is deceased, the CE does 
not need to fill in the address. The CE also completes section 21 of this form 
by entering the code V49.8 and by entering the procedure code FR001 in 
section 24D. Lastly, the CE must also enter a 1 in section 24C (Type of 
Service) and a 1 in 24E (Diagnosis Code). (See Attachment 3)

· For the information discussed above, one copy of each must be sent to the 
DMC (except for Attachment 1) and one copy of each must be placed in the 
case file.

5. Upon receipt of the package from the CE, the Medical Scheduler compares the list of physicians 
provided on the District Medical Consultant Referral Form to the list of DMCs. If a DMC has 
already seen the claimant, the Medical Scheduler schedules the review with an alternate DMC. 

6. When the Medical Scheduler receives the package from the CE, the Medical Scheduler ensures 
that all of the required documents listed in action number 4 above are included. The Medical 
Scheduler includes an express mail envelope and airbill and fills in his/her name and mailing 
address so that the physician can return the completed report and bill to the proper district office. 

7. If the package from the CE is incomplete, the Medical Scheduler returns the package to the CE 
annotating the deficiencies in a memorandum placed on the front of the case file. 



8. Once the package is complete and ready to forward to the DMC, the Medical Scheduler 
telephones the DMC and verifies that the DMC is available to perform the review. If not, the 
Medical Scheduler either determines when the DMC will be available or refers the package to a 
different DMC. 

9. Once the package is mailed to the DMC, the Medical Scheduler notifies the CE, via email, so that
the CE may enter the MS status code (sent to medical consultant) into the ECMS claims status 
screen. The status effective date for the MS code is the date on the letter from the Medical 
Scheduler to the DMC. The CE also enters the name of the DMC in the comments/notes field.

10. After entering the MS code, the CE enters a call-up note in ECMS for a 30-day follow-up on the
referral. If the CE does not receive the narrative report and bill within 30 days from the date the 
request was mailed to the DMC, the CE notifies the Medical Scheduler. The Medical Scheduler will
then follow-up with the DMC, by telephone, and obtain the date(s) of completion and mailing.

11. Upon completion of the review, the DMC completes sections 24 A, F, G; 25; 28; 30; 31; and 33 
of the HCFA-1500. (See Attachment 4) The DMC returns the narrative report and the completed 
HCFA-1500 to the Medical Scheduler within 30 days. 

12. The Medical Scheduler retains the original of the Form HCFA-1500 and a copy of the medical 
report and forwards the original medical report and a copy of the Form HCFA-1500 to the CE. The 
Medical Scheduler places a copy of the narrative report in the respective DMC folder.

13. Upon receipt of the narrative report and the copy of the HCFA-1500, the CE enters the MR 
status code (received back from medical consultant) into the ECMS claims status screen. The status 
effective date for the MR code is the date the report from the DMC is stamped "received" by the 
DO. 

14. The CE uses the copy of the HCFA-1500 to enter the code V49.8 and the date(s) on which the 
DMC performed and completed the review (see item number 24A on Attachment 4). In some 
instances a claim may have more than one V49.8 code entered into ECMS. If the V code is not 
entered into ECMS, CSC will be unable to process the bill. The CE may shred the copied 
HCFA-1500 after the V code information is entered into ECMS.

15. The CE should take the following steps to complete the process of entering the prior approval 
code V49.8 into ECMS.

The CE must first access the case update screen.

The CE highlights any area in the "medical condition" box and presses the 
insert key. The next screen should have "medical condition (insert)" written at
the top.

The CE must click the down arrow in the box next to "reported ind" and 
change the Y to N. Tab to the next field and click on the down arrow in the 
"cond type" field and select "PA-Prior Approval". Tab to the ICD 9 field and 
enter V49.8. Tab to the note field and enter the phrase, "Medical Records 
Review Conducted by Dr.{Enter the DMC’s Name}". Tab to the "cond status"
field and select "A-Accepted". Tab to the "status effective date" and "elig end 
dt" fields and enter the dates listed in item 24A of the HCFA-1500.

Save the entries and close the record.

16. The CE reviews the report for accuracy and completeness ensuring that the narrative report 
includes a discussion of the following:

Interpretation of test results and medical reports submitted for review; and

Answers to each question posed.

17. If the narrative report is accurate and complete the CE notifies the Medical Scheduler, via email,



so that the Medical Scheduler may approve the bill and forward it to CSC for processing.

18. If the report is deficient or requires clarification, the CE prepares a memorandum to the DMC 
requesting a second review. The CE advises the DMC of the deficiencies or item(s) that require 
clarification and requests that the DMC review the claim again and provide an addendum report that
includes the deficient information.

19. In preparing the request for clarification, the CE must include:

A letter to the physician describing the deficiencies and any questions to be 
answered;

Copies of all the medical evidence; and

The SOAF. 

20. Upon completion of the addendum package, the CE forwards it to the Medical Scheduler who 
prepares and mails the package to the DMC. The CE enters the DM status code (developing 
medical) into the ECMS claims status screen. The status effective date for the DM code is the date 
on the letter/memo mailed to the DMC. The Medical Scheduler will not approve the bill until all of 
the proper information is received from the DMC. 

21. When reviewing the completed Form HCFA-1500, the Medical Scheduler ensures that the:

Billing hours and charges are appropriate. The maximum amount payable for 
a case review is $2,000.

Claimant’s name and SSN are correct.

The Federal tax ID number is entered (may use SSN or EIN).

Date of service is entered.

Form is signed by the DMC and includes his/her name and address.

Provider number is entered in item 33

22. If all the required information is included, the Medical Scheduler approves the bill by writing 
"APPROVED" in the top right hand corner along with his/her signature and date. The writing must 
not be placed over any relevant bill information. The writing should be in black ink only, no red ink.
(See Attachment 4) 

23. If the Form HCFA-1500 is not approved by the Medical Scheduler, CSC will return the bill for 
approval. Any bills with a "V code" (i.e., V49.8), must not be mailed to CSC without the 
appropriate approval as described in action number 22 of this Bulletin and as shown in Attachment 
4. The CE must ensure that all the information shown on Attachment 4 is entered on the bill before 
forwarding to CSC. In some instances, the Medical Scheduler may have to contact the DMC to 
obtain the required information. 

24. The Medical Scheduler forwards the approved HCFA-1500 to CSC. The mailing address for 
CSC is: 

Energy Employees Occupational Illness Compensation Program

P.O. Box 727

Lanham-Seabrook, MD 20703-0727

25. Once CSC processes the bill, the DMC usually receives the payment within 9-14 days.

26. Any problems encountered when dealing with the DMC’s or a member of their staff should be 
reported to Anita Brooks at: abrooks@fenix2.dol-esa.gov. The email should include the name and 
number of the staff member and the DMC, the nature of the problem, any resolutions attempted, 
and any other relevant information.



27. If the CE receives a request from the claimant for a copy of the DMC’s report, the CE must 
attach a cover letter to the copied report which includes a disclaimer paragraph. For example, 
"Attached is a copy of the medical report that you requested. Please be advised that {Enter the 
DMC’s name} is a medical consultant for the Department of Labor. The Department of Labor will 
make the final decision in this claim. Please do not contact {Enter the DMC’s name} regarding this 
report. If you have additional evidence to submit in support of your claim or if you have any 
questions or concerns regarding this report, please contact me on {Enter the DO’s toll free 
number}." 

Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachments:

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections

District Medical Consultant Referral Form 

Employee’s Name Case No.

Two (2) copies of a STATEMENT OF ACCEPTED FACTS and QUESTIONS TO THE 
DMC are attached. One copy of each should be mailed to the second opinion physician 
and one copy retained in the claimant’s file. 

The following physicians have been involved with this case.

1. 6.

2. 7.

3. 8.

4. 9.

5. 10.

Medical Condition(s) Claimed:

Name and address of DMC:



X-rays attached?

□ Yes □ No

Comments:

 

 

 

 

Provide specialist with:

□ Copies of medical reports □ Other (Specify)____________________________ 

Signature

 

 

District Office Date

U. S. DEPARTMENT OF LABOR EMPLOYMENT STANDARDS 
ADMINISTRATION 

OFFICE OF WORKERS’ COMPENSATION PROGRAMS

DIVISION OF ENERGY EMPLOYEES’ OCCUPATIONAL 

ILLNESS 
COMPENSATION

{STREET ADDRESS 
OF DO}

{CITY, STATE AND ZIP
CODE OF DO}

{TELEPHONE 
NUMBER OF DO}

{Date}

File Number: XXX-XX-XXXX

Employee: {Name}

{Dr.’s Name and Address}

Dear Dr. _____:

Thank you for your willingness to participate in the Energy Employees Occupational Illness 
Compensation Program (EEOICP) as a medical consultant. Your role as a medical consultant will 
be to evaluate the medical evidence, interpret test results and render your medical opinion. 

You are ensured payment by the Office of Workers’ Compensation Programs for services rendered. 
The enclosed package includes a copy of all the pertinent medical evidence from the case file, a 
Statement of Accepted Facts (SOAF) which presents a broad history of the case, and a list of 
questions to be addressed. In addition, I have enclosed an express mail envelope and airbill that you
may use to return your report and bill. 

Enclosed in this package is a Form HCFA-1500 with appropriate authorization codes. This form 



must be used to bill for your service. You need to complete sections 24 A, F, and G; 25; 28; and 30. 
Please provide your signature and date in section 31. Also, provide the information for section 33, 
including your Provider Number. If you have any difficulties completing the form, please contact 
me. Please return this form to me and be aware that the OWCP can not process payment until a 
report is received which addresses the particular questions being raised. 

Please note that you should not release your report to the claimant or representative, but should 
instead refer any request for it to the DOL claims examiner.

If there are any questions or concerns, please contact me directly at the District Office on 
XXX-XXX-XXXX. 

Sincerely,

{Medical Scheduler’s name and title}

03-03 Issues concerning NIOSH

EEOICPA BULLETIN NO.03-03                       
Issue Date: October 4, 2002

________________________________________________________________

Effective Date: September 23, 2002

________________________________________________________________

Expiration Date: September 23, 2003

________________________________________________________________

Subject: Issues Concerning Cases Sent to NIOSH 

Background: Section 20 C.F.R 30.115(a) of the interim final regulations currently provides that the 
Office of Workers Compensation Programs (OWCP) will forward eligible claimant application 
packages to HHS for dose reconstruction.  This Bulletin provides additional details related to issues 
with the NIOSH Referral Summaries sent to NIOSH. For many issues this information reiterates or 
expands on information supplied in Bulletin 02-03, which was subsequently incorporated into 
Section 7 of Chapter 2-600 of the Procedure Manual.  The last issue listed below alters previous 
guidance as a result of NIOSH experience gained during the dose reconstruction process.

The items addressed below were discussed in a telephone conference call between DOL National 
Office staff and NIOSH staff on September 10, 2002, and in subsequent follow-up discussions.  

The primary corrective actions for most of these issues involve better quality control during the 
compilation of the NIOSH Referral Summary, including review by a supervisor or Senior CE before
sending the form to NIOSH (required in the Procedure Manual, Chapter 2-600, Section 7(e)).

Reference: Interim final regulation 30 CFR 30.115(a); Procedure Manual, Chapter 2-600, Section 7;
and EEOICPA Bulletin 02-03.

Purpose:  To address issues concerning NIOSH Referral Summaries sent to NIOSH.

Applicability: All staff.  

Actions: 

The following issues were raised concerning NIOSH Referral Summaries. Corrective actions are 
discussed for each issue.

1.   Transposition errors have occurred on some NIOSH Referral Summaries.  It appears that some 
information on the Referral Summaries may have been filled in by “cutting and pasting” from 
another source.  In the process, some information did not make it into the Referral Summary, e.g., 



complete addresses or case numbers.  The CE should ensure that all sections of the Referral 
Summary are accurately completed.  The signing supervisor or Senior CE should be aware of these 
potential problems when reviewing the Summary before it is sent to NIOSH. 

2.              Sometimes there are errors in the cancer reported and the proper use of ICD-9 codes.  
Again, the CE should ensure that the cancer(s) and the appropriate ICD-9 code(s) are accurately 
reported on the Referral Summary.

3.              Employment information is not always complete before the Referral Summary is sent to 
NIOSH.  The primary problem is that some employment information has not been verified before 
sending the Referral Summary to NIOSH. The CE should ensure that all employment dates 
included on the Referral Summary have been verified before sending it to NIOSH.

For multi-facility sites, the CE should report the site name, not just the contractor name, or use the 
contractor name followed by the appropriate sites in parentheses.  Using Oak Ridge as an example, 
the CE should clearly state that employment was verified specifically at Y-12, X-10, and/or K-25, 
not just the contractor name.  The CE could state the contractor name followed by all appropriate 
Oak Ridge sites in parentheses (Y-12, X-10, K-25). If the CE cannot verify which specific site(s) 
the employee worked, the CE should state this, and list the possible sites.

4.              Sometimes the package sent to NIOSH does not contain all of the required information.  
Specifically, copies of the signed smoking history or race/ethnicity forms are not always included 
with the package when appropriate.  The CE should ensure that all required information for a case is
sent to NIOSH in one package. 

If the CE receives no response to the initial questionnaire within 30 days, mail another 
questionnaire.  The CE must inform the claimant in this letter that the case will be administratively 
closed if the requested information is not supplied within 30 days.  In addition, this letter should 
note that the claimant can answer that he or she does not know the answer to the questionnaire.  If 
another 30 days elapses (60 days total), the CE should inform the claimant by letter that the case 
will be administratively closed, but that the case can be re-opened if the requested information is 
supplied.  

If the CE has information in the employee’s medical record that provides information that could be 
used to complete the questionnaire and the claimant does not respond, the CE may complete the 
form using the information in the medical records, and proceed with sending the case to NIOSH.  
The CE should advise NIOSH in these instances that the information was obtained from medical 
evidence.  In addition, if information in the medical record contradicts information obtained on the 
questionnaire the CE should pursue clarifying the discrepancy with the claimant prior to referral to 
NIOSH.

5.              Sometimes CEs obtain additional information on a case after it has been referred to 
NIOSH.  This additional information has been forwarded to NIOSH inconsistently.  Almost 2,000 
documents containing supplemental information have been received from the four District Offices.  
This represents a significant workload on the NIOSH staff, and thus a uniform system of referring 
revised information is necessary.

CEs should not make amendments to the NIOSH Referral Summary by resubmitting the entire 
form. Simply "cut and paste" the appropriate block from the Referral Summary (e.g., EE Covered 
Cancer Information or Verified Employment Period) into a Word document, fill in the correct 
information, and send a hard copy to NIOSH.  Please title the sheet "Amended NIOSH Referral 
Summary Information" and include the employee's name and DOL case number (Energy Employee 
SSN).  Please clearly mark any amendments and separate them from Referral Summaries that are 
submitted with the DO’s weekly package to NIOSH.  

If the CE needs to submit information not required in the NIOSH Referral Summary, such as 
additional medical information, please label this information as supplemental when it is sent to 



NIOSH with the weekly transmittal. 

6.              CEs are not always responsive to NIOSH inquiries.  All calls from NIOSH are to be 
handled as expeditiously as possible.  If a CE must do additional research to respond to a NIOSH 
claims specialist, the CE must advise the specialist of the status of the response and keep the 
specialist informed in a timely manner.  Currently NIOSH needs to process the NIOSH Referral 
within 1.5 weeks (i.e., quality review the batch and send a request to DOE for dose data) and 
NIOSH would like to resolve any issues before sending the DOE request. 

7.              Not all DOs use the NIOSH Referral Summary format contained in the Procedure 
Manual. All of the DOs must use the NIOSH Referral Summary format contained in the Procedure 
Manual, Chapter 2-600, Exhibit 1.  NIOSH personnel are familiar with the standard format, which 
DOL developed in association with them.  This format assists them in their data entry.

8.   Some duplicate Referral Summaries have been sent to NIOSH.  The CE needs to ensure that the 
names and case numbers are accurate on the NIOSH Referral Summary so that duplicates are not 
sent to NIOSH. 

9.              DOL must begin to send NIOSH copies of the recommended and final decisions in cases 
where they have done a dose reconstruction.  The CE is to send a copy of the recommended 
decision to NIOSH.  The appropriate hearing representative in the FAB unit at the District Office or 
National Office should send a copy of the final decision to NIOSH, including those that have 
involved a hearing.  The recommended and final decisions should be sent as part of the weekly 
package from the DO to NIOSH. 

10.         There have been a few instances when NIOSH has not been informed of changes in a case, 
e.g., the death of the employee.  The CE should ensure that NIOSH is kept informed of any changes
in cases that are at NIOSH for dose reconstruction.

11.         NIOSH has recently identified that it is not necessary for the CE to list persons other than 
claimants and authorized representatives (lawyers or power of attorneys) on the NIOSH Referral 
Summary.   NIOSH may identify co-workers and/or other contacts associated with the case during 
the dose reconstruction process.  These types of other contacts will be added to the case by NIOSH 
at a later point.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections  

03-04 RECA indicator
EEOICPA BULLETIN NO.03-04             

Issue Date: October 25, 2002 

________________________________________________________________

Effective Date: October 25, 2002 

________________________________________________________________

Expiration Date: October 25, 2003

________________________________________________________________



Subject: RECA (Radiation Exposure Compensation Act) Indicator

Background:  The RECA Indicator in ECMS has been expanded to show whether the DOJ 
(Department of Justice) confirmed the claimant or deceased employee was a Radiation Exposure 
Compensation Act (RECA) recipient.  The RECA indicator must be entered on all DEEOIC cases.  
This includes RECA and non-RECA cases in the four District Offices.  The only time the RECA 
Indicator is not used in the District Office is when all of these conditions have been met.

1) The claimant did not indicate on the EE-1 or EE-2

whether s/he received a RECA award letter.

 2) The claim is non-RECA.

 3) A payment is not being issued. 

Reference: ECMS v.1.4.11.13 Release Notes, Updated 8/29/02.

Purpose:  To notify the District Offices that entry of the RECA Indicator is mandatory.  The 
indicator is to be used on RECA and non-RECA cases.  Additionally, the bulletin describes how the 
list box has been expanded and to provide guidance on its usage.

Applicability: All staff.  

Actions: 

1.   At Case Create (ECMS, Claim Screen), the Case Create Clerk (CCC) reviews the EE-1 (Item 
14) or EE-2 (Item 20) to determine 

if the claimant received an award letter from the Department of Justice (DOJ) under the Radiation 
Exposure Compensation Act.  The CCC inputs the Recvd RECA Ind (Received RECA Indicator) 
which is either Y or N:

Y – Yes –  The claimant checked the Y box indicating that   

           s/he or the deceased employee received a RECA 

           award letter.

N – No -   The claimant checked the N box indicating that 

                  s/he or the deceased employee did not receive 

                  a RECA award letter.

2.   The CCC is responsible for entering a Y when the Yes box is checked and a N when the No box 
is checked.  This applies to RECA and non-RECA claims that are received in the District Office.  
However, if neither box is checked, the CCC does not make any entry in the RECA list box.

3.   The Claims Examiner (CE) reviews the claim to ensure the Y/N entered by the CCC is accurate. 

4.   If neither box is checked, the CE is responsible for reviewing the claim.  In particular, the CE 
looks at whether the employee was a uranium worker (Box 10 on the EE-1; Box 16 on the EE-2). If 
after reviewing the claim, the CE determines that it may be a RECA claim filed by a uranium 
worker or a survivor of a uranium worker, the CE leaves the RECA Indicator (Y/N) blank until 
confirmation is received from DOJ.  

5.   The CE contacts the DOJ on all RECA claims in which the claimant indicated that s/he received
an award letter or one in which the CE suspects an award letter may have been received.  The CE 
sends the request to DOJ and enters the DJ status code along with the status effective date (date 
request is made) in ECMS (Case Status screen).  The EEOICPA PM 2-900(5) notes that the DOJ 
must confirm the eligibility of a claimant for RECA benefits.  (Note: Requests should not be sent to 
DOJ if the DOJ letter is in the case file.)   

6.   After a confirmation letter is received from the DOJ, the CE inputs one of the following RECA 



Indicator codes in ECMS (Claim Update screen). 

       4 – To be used when the claimant is confirmed as a RECA 

 IV award recipient.                          

       5 – To be used when the claimant is confirmed as a RECA V 

 award recipient.

X – The claimant is non-RECA. (Note:  The CE may enter  the X indicator at any time to confirm 
his/her   determination that the case is non-RECA.  That is, an X                  

        entry is not tied solely to receipt of a letter from DOJ 

        that confirms non-RECA status.)   

7.   If the DOJ response indicates that the claimant has a pending claim with DOJ, the DEEOIC case
should be closed (Closure Code C9) until the DOJ claim has been adjudicated.  The Y/N code is not
changed.  It remains Y or N until the claim is reopened and the CE determines whether the Y or N 
should be replaced with the 4, 5, or X code.

8.   If the DOJ confirms the claimant was a RECA IV or V award recipient or that the claimant is 
non-RECA, the RECA Indicator must be 4, 5, or X at the time the recommended acceptance or 
denial decision is issued.  ECMS will not allow a payment to be made on a RECA claim unless the 
RECA Indicator is in place.

9.   If a letter was not sent to the DOJ because there was no indication that the claimant was a 
RECA recipient, the CE must still enter the RECA Indicator X at the time the recommended 
acceptance or denial decision is issued.  ECMS will not allow a payment to be made on a 
non-RECA claim unless the RECA Indicator is in place.

10.  The only time the RECA Indicator does not have to read 4, 5, or X at the time of recommended 
decision is when all of the following conditions have been met:

      - The claimant did not indicate on the EE-1/EE-2 whether

        s/he received a RECA award letter. 

      - The CE determines the claim is non-RECA. 

      - Payment is not being made on the case. 

11.  The Senior Claims Examiner is responsible for ensuring the RECA Indicator has been correctly 
entered on all RECA and non-RECA cases prior to signing recommended decisions.

12.  Backfill will not be done on cases without the RECA indicator in ECMS.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees Occupational 

Illness Compensation

Distribution List No. 1: (Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections.)

03-05 Subcontractor code

EEOICPA BULLETIN NO.03-05             
Issue Date: October 11, 2002 



________________________________________________________________

Effective Date: September 27, 2002 

________________________________________________________________

Expiration Date: October 11, 2003

________________________________________________________________

Subject: Subcontractor Code

Background:  DEEOIC cases in which the employee worked for one or multiple subcontractors 
present unique employment issues for the Claims Examiner (CE) during the adjudication process. 
In order to flag a DOE case as one in which the claimant has indicated that s/he worked for a 
subcontractor at a DOE facility, a new code (S) has been added to the DOE Y/N list box in Energy 
Case Management System (ECMS) Employment Classifications Field, Case Screen.      

Reference: ECMS v.1.4.11.14 Release Notes, dated September 27, 2002.

Purpose:  To address when and how subcontractor information will be captured in ECMS effective 
September 27, 2002.

Applicability: All staff.  

Actions: 

1.   When the EE-1 or EE-2 claim is received in the DO and the claimant has checked either Box 10
(on the EE-1) or Box 16 (on the EE-2) to indicate that employment was through a DOE facility, the 
Case Create Clerk (CCC) selects Y from the DOE list box (Employment Classifications Field, Case 
Screen).

Y          Employee worked at a DOE facility as a federal employee, contractor or
subcontractor

2.   If the EE-3 form (Employment History for Claim) or another type of employment 
documentation (e.g. affidavit) shows that the employee worked for a private employer at a DOE 
facility (e.g. Joe’s Electric Company at Hanford), and the CE determines that there is a reasonable 
link between the employer (a subcontractor) and a DOE facility, the CE flags the case as one in 
which a subcontractor has been identified.  To do this, the CE selects S from the DOE list box in the
Employment Classifications Field, Case Screen. The S code permanently replaces the Y code.

 S       A subcontractor at a DOE facility has been identified

3.   After entering the S code, the CE continues to develop the employment aspect of 
the claim in order to ascertain whether employment can be verified with a DOE 
subcontractor.  

4.   If the CE determines that the employee did not work for a verified subcontractor at a DOE 
facility, the S code remains in the DOE list box (Employment Classifications Field, Case Screen). It 
is not necessary that employment with a subcontractor at a DOE facility be confirmed in order for 
the S code to be used.

5.   The CE only enters the S code once regardless of whether the employee worked for one or 
multiple DOE subcontractors.

6.  Effective September 27, 2002 the District Offices enter the S code on all cases in which a 
subcontractor at a DOE facility has been identified.  

7.   The National Office (NO) will not do backfill on cases where a subcontractor has been 
identified.  The District Office, at its own discretion, may do backfill.  File documentation must 
exist to confirm the proper use of the S code.



Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual

PETER M. TURCIC

Director, Division of Energy Employees Occupational 

Illness Compensation

Distribution List No. 1: (Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections.)

03-06 ECMS noncovered condition

EEOICPA BULLETIN NO. 03-06
Issue Date:  November 6, 2002

________________________________________________________________

Effective Date:  November 6, 2002

________________________________________________________________

Expiration Date:  November 6, 2003

________________________________________________________________

Subject:  Claims Filed for Non-Covered Condition(s) and Claims Filed with No Reported 
Condition(s).

Background:  Recent analysis of denied claims has shown that more detailed information is 
required to definitively capture and report in the Energy Case Management System (ECMS) 
medical condition types on claims that are: 

1.              denied due to lack of claimed medical condition; or

2.              denied due to lack of a covered condition.

With the exception of specific cancers, most non-covered conditions currently fall into the ECMS 
condition type of “Other Condition – not in table.”  The use of this “Other Condition” category 
obscures the types of conditions that are being recommended for denials in the District Offices.  
Further definition is required.  To achieve this objective, more comprehensive condition types, 
which fall into the category of non-covered conditions, have been added to the condition type 
listbox in ECMS. 

These codes are to be used at the outset of development by the Case Create Clerk (CCC) and 
Claims Examiner (CE) in order to help identify those claims that do not meet the criteria to receive 
compensation under the Energy Employees Occupational Illness Compensation Program Act 
(EEOICPA). 

Reference:  ECMS Frequently Asked Questions (FAQs).

Purpose:  To provide guidance to District Office personnel in capturing and updating medical 
condition data in ECMS.  To more clearly identify claims denied because no condition was ever 
claimed, claims denied due to non-covered conditions, and the frequency of conditions by type that 
are being denied as non-covered.    

Applicability:  All staff.

Actions:

1.              The CCC looks at all the conditions claimed on the EE-1 (Box 8) or EE-2 (Box 14) claim



form and matches each covered and non-covered condition with a code from the listbox in the Cond
Type field on the Medical Condition Screen.  

If no condition is reported on the EE-1 or EE-2, the CCC selects NR (no condition reported) from 
the listbox in the Cond Type field on the Medical Condition screen.

The ECMS Medical Condition Type listbox has been expanded (beyond covered and consequential 
conditions) to include specific non-covered medical condition types.  These additional condition 
types are identified in the table below.  If any of these conditions are reported on the EE-1 or EE-2 
claim form, they are entered by the CCC as noted above.

CODE
Non-Covered Medical Condition Types

99 Other Condition - not listed in table

AN Anemia

AS Asbestosis

BK Back or Neck problems

BT Benign Tumors, Polyps, Skin Spots

BU Burns

CL CLL (Chronic Lymphocytic Leukemia)

CT Cataracts

DI Diabetes

HF Heart Failure/ Heart Attacks/Hypertension 

HL Hearing Loss

HM Other Heavy Metal Poisoning (e.g. chromium, cadmium, arsenic,  
lead, uranium, thorium, and plutonium)

MC Multiple Chemical Sensitivity

MP Mercury Poisoning 

NE Neurological Disorder 

NR No condition reported

OL Other Lung Conditions:  Bronchitis; Asthma; Pulmonary Edema

(except for RECA claims)

PD COPD (Chronic Obstructive Pulmonary Disease); Emphysema

PK Parkinson's Disease

PL Pre-Leukemia (note:  review attached reference for specific 
conditions)

PS Psychological Conditions

RN Renal Conditions (kidney failure, kidney stones)

TH Thyroid Conditions (e.g. Hypothyroidism)



2.              The CCC selects from the listbox any conditions shown on the claim form.  For example,
if the illness claimed is hearing loss, the CCC selects HL from the listbox in the Cond Type field on 
the Medical Condition screen.  

3.              The CCC selects   99   (Other Condition – not in table) from the listbox if the reported 
condition does not appear in the listbox.  S/he also types the reported condition in the Note Text 
Field as it appears on the claim form.  For example, if the condition reported on the claim form is 
not in the listbox (e.g. cuts/bruises), the CCC selects 99 from the listbox and in the Note section s/he
types “cuts/bruises.” 

4.              If no condition is reported on the EE-1 or EE-2, the CCC selects   NR   from the listbox.

5.              The CE verifies the accuracy of the information entered by the CCC and makes changes 
as needed.  For example, if the claimed illness on the EE-1 or EE-2 is asbestosis and the Medical 
Condition screen shows that OL (Other Lung Condition) had been incorrectly entered as the Cond 
Type, the CE changes the claimed illness to AS (asbestosis). 

6.              The CE updates the Condition Type field on the Medical Condition screen as new 
conditions are reported during case development.  The CE enters these updates as they occur. For 
example, recent medical evidence submitted by the claimant shows his/her physician is also linking 
COPD and multiple chemical sensitivity to his/her work exposure.  (The claim was originally filed 
for CBD.)  The CE selects the appropriate codes for COPD and multiple chemical sensitivity from 
the listbox in the Condition Type field on the Medical Condition screen.  The Claim screen would 
then show the three claimed conditions:

          BD   =    CBD

          PD   =    COPD

          MC   =    Multiple Chemical Sensitivity 

7.              When the selection is made from the listbox for non-covered conditions (e.g. COPD and 
multiple chemical sensitivity) or no condition reported, the Medical Condition Status Field on the 
Claim screen defaults to the R (reported) status code.  This status code will not be changed by the 
CE to A (accept) or D (deny) as the A and D codes are exclusively reserved for covered conditions. 
An A or D status code would never be used in conjunction with a non-covered condition.  

Note:  Only when a covered condition is claimed, does the CE develop the condition and determine 
whether the covered condition will be A (accepted) or D (denied).  The only time this procedure 
would not apply is the rare situation when benefits for a condition covered under the EEOICPA are 
not payable because the claimed condition could not have developed at the employee’s work site.
 For example, if an employee worked at Savannah River and filed a claim for silicosis, the claimed 
condition, silicosis, would be considered a non-covered condition and the Medical Condition Status 
field would remain in the R status to indicate the condition is non-covered. 

8.              ICD-9 codes should not be entered for non-covered conditions.

9.              Before a recommended decision is signed by a Senior Claims Examiner (SrCE), s/he 
must ensure that the recommended decision accurately cites all non-covered medical conditions 
claimed and that correct codes from the listbox have been entered into ECMS.  The SrCE is 
responsible for adding any conditions that were omitted (e.g. conditions that were reported after the 
initial entries were made by the CCC or while the CE processed the claim) or correcting any entries 
that were made in error (e.g. the condition was incorrectly identified).  

10.         If a claim was filed, but no medical condition was ever reported by the claimant, the SrCE 
ensures the recommended decision reflects this and that ECMS contains the NR code. 

11.         Backfill of medical condition types for cases denied due to lack of a claimed condition or 
lack of a covered condition will be mandatory in all District Offices.  This backfill project will be 
completed through the National Office.    



Disposition:  Retain until incorporated into the EEOICPA Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1: (Claims Examiners, Supervisory Claims Examiner, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections.)

03-07 Employment verification codes

EEOICPA BULLETIN NO. 03-07 
Issue Date: November 1, 2002 

________________________________________________________________

Effective Date: October 7, 2002 

________________________________________________________________

Expiration Date: November 1, 2003

________________________________________________________________

Subject: Employment Verification Codes

Background: The purpose of this bulletin is to review employment verification status codes that are 
currently being used in the District Office (DO) and to introduce two new codes that track the 
employment verification process on the ECMS. The new codes are EC(Employment Verification 
Process Complete) and EX (Except DOE). EC (Employment Verification Process Complete) is used
by the Claims Examiner (CE) when the employment verification development process ceases 
because the requested employment information is no longer necessary. EX(Except DOE) is used by 
the CE when the case is in posture for a recommended decision except for employment verification 
data that has been requested from a Record Center at the Department of Energy (DOE).

The bulletin also describes a change in the use of the ER, CR (received) codes. These codes will 
only be used when a response which addresses all the requested employment periods is received 
from the Department of Energy (DOE) or from a corporate verifier. 

References: ECMS Frequently Asked Questions (FAQs), Updated 10/7/02 

Purpose: To provide District Offices with procedures for using the employment verification codes in
ECMS.

Applicability: All staff.

Actions: 

1. When an employment verification request is sent to a Record Center at DOE, a corporate verifier,
and/or the Social Security Administration, the CE enters the "sent" entry: ES(Employment 
Verification Sent to DOE); CS (Request for Corporate Verification); or SS (Release of Package to 
Social Security Administration) on the case status screen in ECMS. (Note: The OS [ORISE Sent 
Employment Request] code has been retired. The CE verifies ORISE [Oak Ridge Institute for 
Science and Education] employment through the ORISE online database as described in Bulletin 
02-34, Procedures for Using the On-Line ORISE Database.)

2. The CE enters the status effective date for the ES, CS, or SS code. This date equals the date the 
request is sent to the Department of Energy (DOE), corporate verifier, or the National Office for 



referral to the Social Security Administration (SSA).

3. The CE enters the status effective date for the "received" codes. The SR (Social Security Package
Received) code is entered into the case status screen in ECMS on the date the response is received 
in the District Office. The status effective date for the OR (ORISE Employment Evidence 
Received) code is entered into the case status screen in ECMS on the date the CE keys his/her 
request for employment verification through the ORISE online database. (Note: The SR and OR 
codes are used regardless of whether the data from SSA and ORISE addresses all, part, or none of 
the employment periods.) 

4. The CE only uses the   ER   (Employment Ver Received Back from DOE)code or the   CR   
(Response from Corporation) code when the response from DOE or the corporate verifier is 
sufficient to establish that all the information available has been provided. For example, the 
response:

Addresses all of the claimed employment.

Addresses part of the claimed employment (The response is insufficient to adjudicate the 
employment verification issue, but the response confirms all the information they have.)

Indicates they have no employment records.

5. The CE enters the status effective date for the ER or CR code on the case status screen in 
ECMS. This date equals the date the response is received in the District Office.

6. The CE enters   DE (Developing Employment) code on the case status screen in ECMS when the 
response from DOE or the corporate verifier requires further clarifications. Situations requiring the 
DE code (not ER or CR) include: the EE-5 is returned blank, the information provided is confusing
or incomplete, or the response does not indicate which period of employment is or is not verified. 

7. The CE enters the status effective date for the DE code

into the case status screen in ECMS. This date equals the date the follow up request is made.

8. Cases remain in the DE status until a response is received that meets the requirement set forth in 
item 4. At that time, an ER or CR code is entered into ECMS.

9. If due to the complexity of the case, employment verification requests are sent to multiple 
sources, such as DOE and a corporate verifier, a "sent" entry (ES, CS) is made in ECMS for each 
source. The status effective date for each entry equals the date the specific request is made. 

10. When multiple "sent" codes (  ES, CS  ) exist in ECMS, and the CE receives a single response that
confirms all outstanding employment dates, the claim is coded EC (Employment Verification 
Process Complete). EC signifies a response has been received that fully addresses the employment 
issue and further employment development is unnecessary. For example, employment verification 
requests are sent to the Department of Energy and a corporate verifier. The response from the 
corporate verifier confirms all employment periods. The CE enters code CR and code EC into 
ECMS. (Note: In those situations where only one employment verification is sent {e.g. CS}, the CE
enters the "received" code {e.g. CR} when the response is received. The CE does not enter EC as 
multiple requests were not sent out.) 

11. Similarly, the CE uses the EC code when multiple requests are sent to the one source. For 
example, the employee worked for three different subcontractors at one DOE facility. An EE-5 was 
sent to DOE for employment verification on each subcontractor and three separate ES entries were 
made in ECMS. 

A single response from DOE verifies all three periods of employment. The CE enters code ER and 
code EC into ECMS. (Note: If only one request was made for employment verification on the three 
subcontractors, the CE would enter ER if the response verified the three periods of employment.) 

12. The CE also uses the EC (Employment Verification Process Complete) code when issuing 



recommended decisions to deny 

benefits if s/he determines that further development of the employment verification issue is 
unnecessary. For example, a 

recommended decision is to be issued denying benefits because there is insufficient or no medical 
evidence to support the claimed condition(s). Any and all efforts to obtain employment verification 
cease as such information will not change the decision to deny the claim on medical grounds. The 
EC code is used in this situation regardless whether one or multiple outstanding "sent" codes (ES, 
CS, SS) appear in ECMS.(Note: It is also appropriate to use the EC code when issuing a 
recommended decision to deny benefits because the outstanding employment verification requests 
will not provide "covered employment" or survivor status cannot be established). 

13. If a response to an outstanding employment verification request is received from DOE or a 
corporate verifier, or Social Security Administration after the case is coded EC or after a 
recommended decision is issued, the employment verification "received" code (OR, ER, CR or 
SR ) must still be entered on a claimant’s ECMS record if it meets the requirements set forth at item
3 or item 4. 

14. The CE enters a single EC code when the decision is made to cease efforts to obtain 
employment verification regardless of how many outstanding employment verifications exist. There
is no need for multiple EC codes to close out each ES, CS, and/or SS code. The EC code closes out
any and all outstanding ES, CS, and/or SS code. 

15. Whenever an EC code is entered into ECMS, the CE completes the EC Code Justification 
Memo (Attachment I) for the case file. The form must be used whenever an EC code is entered into
the system in order to record in the case file the reason that the EC code is entered into ECMS. This
is particularly important when there are more than one employment verification status codes in the 
ECMS for a particular case.

16. The CE enters the status effective date for the EC code. This date is the same as the date the CE 
completes, signs, and dates the EC Code Justification Form. 

17. The CE enters EX into the case status screen in ECMS to indicate that all evidence sufficient to 
either render a 

recommended decision or refer the case to NIOSH has been 

received except employment verification from the Department of Energy. Development for all other
outstanding issues, including medical conditions and/or survivorship, is complete. 

18. The status effective date to be entered along with the EX code is the date the CE receives the 
last piece of correspondence that would be sufficient to render a decision on the case (or to refer to 
NIOSH). For example, development is undertaken to determine if a particular individual is 
considered a survivor under EEOICPA. This is the only pending development action other than 
employment verification. The CE requests a birth certificate, and the birth certificate is returned. 
The status effective date equals the date the CE receives the birth certificate.

19. If after coding a case EX, the CE determines that an attempt will be made to obtain the 
employment verification data from a source other than DOE, a case may be coded SS, CS, OR,or 
DE. 

20. When an EX code exists in ECMS and employment verification is subsequently received 
sufficient to render a decision or refer the case to NIOSH, the CE enters the appropriate "received" 
code (ER, CR, SR, OR) into ECMS. (Note: If more than one employment verification request is 
sent, and at least one is returned that addresses the outstanding employment verification issue(s), 
the CE also must enter the EC code.)

21. The importance of accurate and comprehensive use of the EX code, along with all other 
employment verification status codes, cannot be over-emphasized. National Office management 



will rely on reports that list cases with EX codes - and no subsequent status codes of SS, CS, OR, 
DE, ER, CR, SR, or EC – to prioritize employment verification requests pending at DOE.

Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution: Distribution List No. 1: (Claims Examiners, Supervisory Claims Examiners, Technical
Assistants, Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation 
Chiefs, Hearing Representatives, District Office Mail & File Sections)

6

EC Code Justification Memo

Employee Name: _______________ SSN: _______________

Claimant Name(s)(if other than employee: ______________

Response to employment verification requests are no longer required based on the following 
criteria:

______ ORISE verification received

______ DOE employment verification received

______ Corporate verification received

______ Social Security verification received

______ Rec. Decision–Deny – 

______ Medical evidence insufficient

______ Employment evidence insufficient 

______ Survivor evidence insufficient

______ Other: ______________________________________

_______________________________________ 

Claims Examiner: ___________________ Date: _________

Attachment 1 

03-08 Diagnosed cancer and claimed employment at a beryllium vendor

EEOICPA BULLETIN NO.03-08 
Issue Date: December 16, 2002

________________________________________________________________

Effective Date: December 16, 2002

________________________________________________________________

Expiration Date: December 16, 2003

________________________________________________________________

Subject: Diagnosed cancer and claimed employment at a beryllium vendor.

Background: The Division of Energy Employees Occupational Illness Compensation (DEEOIC) is 
in receipt of several claims where an individual has claimed cancer as a result of employment at a 



facility designated solely as a beryllium vendor. This has raised questions concerning the process 
for making a determination of coverage for these employees. 

The definition of a covered employee with cancer includes no provision for coverage of a diagnosed
cancer stemming from employment with a beryllium vendor. The language in the EEOICPA limits 
coverage to an employee with a specified cancer who is a member of the Special Exposure Cohort 
or an employee with cancer who was employed at a Department of Energy (DOE) facility or atomic
weapons employer facility.

Reference: 42 U.S.C. § 7384l (9)

Purpose: To provide guidance on handling a claim where the employee has claimed cancer as a 
result of employment with a beryllium vendor. 

Applicability: All staff. 

Actions: 

1. Upon receipt of a claim for compensation, the CE should review the documentation submitted 
with the EE-1 or EE-2. Based on this review, the CE should determine whether the claimant has 
identified cancer as a claimed condition. 

2. If a claim for cancer has been made, the CE should review the EE-3 to determine the employer 
and facility location where employment activities took place. If the claimed employment occurred 
at a beryllium vendor facility and there is no indication the vendor concurrently served as a DOE 
facility or atomic weapons employer, a letter for the claimant is to be prepared. 

3. The letter should advise the claimant that the claimed condition can not be covered given the 
facility type. The CE should note that for a beryllium vendor, a covered condition is limited to 
either beryllium sensitivity or chronic beryllium disease. The claimant should be granted 30 days to 
provide evidence the employee had a beryllium illness at the facility or that he/she was employed 
for either a covered DOE facility, or atomic weapon employer. Notification should be given that any
response will be carefully reviewed and a determination will be made based on the evidence of 
record. 

3. After 30 days, the CE should review any documentation submitted by the claimant. If the 
claimant has not provided any evidence of a covered beryllium illness or evidence to suggest the 
employee had a covered cancer employment at a DOE facility or atomic weapons employer, a 
recommended decision is to be prepared denying coverage under the Act. The CE should include in 
the findings of fact that the claimed condition is not covered given the facility type. In the 
conclusion of law, the CE should reference 42 U.S.C. § 7384l (9) and explain there is no provision 
for coverage of cancer as a result of employment with a designated beryllium vendor. 

Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections 

03-09 Travel over 200 Miles Round Trip

EEOICPA BULLETIN NO. 03-09            

Issue Date:  October 31, 2003 



________________________________________________________________

Effective Date:  October 31, 2003   

________________________________________________________________

Expiration Date:  October 31, 2004 

________________________________________________________________

Subject:  Travel over 200 Miles Round Trip 

Background: The Energy Employees Occupational Illness Compensation Program (EEOICP) will 
reimburse specific transportation costs associated with travel to medical appointments for approved 
claims.  

When the employee receives his/her medical benefits package from the Division of Energy 
Employees Occupational Illness Compensation (DEEOIC) he/she is instructed to submit a written 
request to the District Office (DO) for approval of travel over 200 miles (roundtrip).  Many times, 
the employee neglects to submit a request in writing and often calls the DO for approval or submits 
his/her claim for reimbursement after the travel has occurred.  These actions often require further 
development by the CE which causes a delay in reimbursement for the employee.

Effective immediately, CE’s can authorize travel or reimbursements, before or after claimant travel. 
Such authorization will remain at the CE’s discretion after due consideration of evidence supporting
the travel in question. 

Purpose: To clarify the policies and procedures for granting and processing travel requests over 200 
miles round trip.

Applicability: All staff.

Actions: 

1.              Upon receipt of a request for travel authorization over 200 miles round trip (i.e., in 
writing, by telephone or subsequent to the travel), the CE must first determine if the travel is 
warranted.

2.              If the travel involves a request to travel to a physician that has already been treating the 
employee, the CE may authorize the travel over the phone (following up with the approval package 
discussed below). 

3.              If the request is to travel to the employee’s first choice of physician, the CE may approve 
the travel to that physician.  The CE may approve all future travel for appointments with that 
physician.

4.              If the travel involves a referral to a physician other than the treating physician, the 
employee must submit a copy of the referral from the treating physician. If the referral is due to a 
change in physicians, the CE must inform the employee of the procedure for changing physicians 
which is found in the EEOICPA PM Chapter 2-300(18).

5.              If the request is via telephone call, and medical justification is required, the CE may not 
authorize the request over the telephone.  The CE must inform the employee that he/she must 
submit the request, in writing, along with the medical justification.

6.              If the request involves travel for special treatment, the CE must obtain a prescription or 
narrative statement from the treating physician relating the need for the special treatment to the 
approved diagnosed condition(s).

7.              If the request involves authorization for a companion, the CE must obtain medical 
justification from the treating physician.  Medical justification must be in the form of a narrative 
medical report from the treating physician relating the diagnosed medical condition, the special 
treatment and the need for the companion. The mere fact that a physician states the employee needs 



to be observed following a medical procedure is not sufficient to approve a companion and will not 
be authorized.  In this instance, the CE may authorize an overnight stay in the hospital for the 
employee in lieu of a companion.  The CE must use discretion when authorizing a companion 
request and may only approve a companion when there is a definite medical need.

8.              If the employee is requesting travel with a companion, and the travel itself is justified, 
the CE may approve the travel for the employee, but must request justification for the companion.

9.              Upon completion of all development, the CE approves the travel request by mailing an 
approval package to the employee.  

The package must include the following: an approval letter and an additional copy; two copies of 
the OWCP-957; an express air mail envelope (prepaid); and an air bill.

10.          The approval letter must include the following: an explanation of the applicable per diem 
rates (daily rate authorized for meals, lodging and mileage per federal regulations); explanation of 
what is approved (rental car etc.); and instructions to submit the reimbursement request directly to 
the medical bill processing contractor. When calculating the current per diem rates the CE may refer
to the Government Travel Information page on the DOL website at http://omap/travel.htm.

The letter must inform the employee that receipts must be submitted for meals, lodging, and if 
applicable, airfare and rental car/gas. Gasoline expenses are only reimbursable if a rental car is 
authorized.  Reimbursement for meals will be for the cost of the meal, up to the per diem rate.  
Receipts for tips, local transportation (i.e. bus or taxi fares) are not required for amounts up to $75.  

The letter must also advise the employee that he/she will only receive ¾ of the per diem rate for 
meals and incidental expenses for travel days.  

11.  If a companion is authorized to travel, he/she will be entitled to per diem for meals, incidental 
expenses such as local transportation costs (i.e. taxi, bus) and lodging ONLY if he/she occupied a 
separate room.   Reimbursements for mileage are payable to the employee only. Both the expenses 
for the companion and employee must be submitted on an OWCP-957.  The expenses for the 
companion will be reimbursed to the employee.  

12.         The reimbursement request submitted to the medical bill processing contractor by the 
employee must include: a copy of the approval letter, the completed OWCP-957 and all applicable 
receipts.  

13.         The District Office must complete the following information on the Express Mail Air Bill 
Label:

•  Employees’/Sender’s name, address, and phone number
• Medical bill processing contractor/Recipient’s company name, address and telephone 

number.
• District Office’s express mail account number. 

14.         In the event the CE receives a completed OWCP-957, approved or not, directly from the 
employee, the CE must review the request for reimbursement to ensure the travel was warranted 
and within the approved per diem for the given locale according to procedures described in this 
bulletin.

15.         If approved, the CE must write the approved amount and sign and date the OWCP-957 in 
the top right hand corner and forward it directly to the medical bill processing contractor.

16.         If a request for travel is denied, the CE must notify the employee in writing.  The denial 
letter must include a detailed discussion concerning the reason for the denial.  In addition, the 
following paragraph must be included, “This is the final agency decision on your request for prior 
approval.” 

17.         Upon approval or denial of a travel request, the CE must enter a note in the case notes 



field of ECMS.  He/she must select the note type of “T” Travel Authorization and enter the 
following information:

Approvals:

Approved; date(s) of travel; location of travel; mode of transportation; hotel per diem rate; meals 
and incidental per diem rate; other relevant information (i.e. companion approved or denied); Travel
date of approval.

Example: Approved; 10/21/03-10/25/03; Denver, CO; air; $112; $46.00; Companion denied.  
Approved on 09/20/03.

Denials:

Denied; date(s) of travel; location; Date of denial.

Example:  Denied; 10/30/03-10/31/03; Denver, Colorado.  Denied on 09/15/03.

18.         Upon receipt of the package from the employee, the medical bill processing contractor will
reimburse the employee directly.  However, if the employee completes the form in error, or neglects
to submit the proper information, the billing facility will return the package to the employee for 
proper completion.  

Disposition:  Retain until incorporated in the Federal EEOICPA Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1:  (Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections)

03-10 Department of Energy requests for DEEOIC claimant files

EEOICPA BULLETIN NO. 03-10
Issue Date: December 160, 2002

Expiration Date: December 16, 2003

Subject: Department of Energy requests for DEEOIC claimant files.

Background: The Department of Energy (DOE) is responsible for development and implementation 
of Part D of the Energy Employees Occupation Illness Compensation Program Act (EEOICPA) in 
which a DOE contractor employee or survivor can seek assistance from the DOE in filing a claim 
with the appropriate State workers’ compensation system based on an illness or death that arose out 
of exposure to a toxic substance during the course of employment at a DOE facility. 

Claimants who apply to DEEOIC often apply for assistance under DOE’s Program. Therefore, to 
assist the claimant in limiting the burden of duplicate requests for case development information, 
DEEOIC, under the routine use provision of the Privacy Act, will provide case information to the 
DOE on a case by case basis for the claimants who have applied to the DOL program and DOE for 
state assistance. DEEOIC information released to DOE is limited to the eligible DOE contractor 
employee. 

DEEOIC has been receiving and accommodating DOE requests for copies of DOL case files for the
past few months. Currently, requests from the DOE are being made by nurse case workers to the 
DEEOIC National office via E-mail where it is routed to the appropriate District or Final 
Adjudication Branch Office. 



DEEOIC has instructed the DOE that future requests must be made from a DOE official by 
submitting a request form Request for Department of Labor EEOICPA Case Information 
(attachment 1) to the appropriate District Office point of contact (attachment 2). 

Reference: Privacy Act of 1974, as amended (5 U.S.C 552a)

Purpose: To provide procedures for processing DOE record requests.

Applicability: All staff.

Action:

1. The DOE will submit the form Request for Department of Labor EEOICPA Case Information 
(attachment 1) to the designated District Office Point of Contact (POC) via E-mail or Fax. 
Assignments for POC’s have been established by each District Office which are listed on 
Attachment 2. Faxed requests must be date stamped as soon as they are retrieved from the fax 
machine in the District Office and given to the designated point of contact. 

2. Upon receipt of the request, the POC must determine if there is a record of the claim in ECMS. If
the POC determines that ECMS does not have record of the file, the POC should complete section 2
"Acknowledgment of Records Sent" on page 2 of attachment 1, mark the box "no records for the 
named individual," and mail, fax or email the response to the DOE requestor designated on the 
request form. The POC should make a copy of the request and response and keep a separate file for 
such DOE requests.

3. If the POC determines that DOL has a case for the named individual, he/she should enter the 
code DR (Documents Requested) under the claim status screen in ECMS. The status effective date 
should be the date in which the request was received by the POC via email. If the request is faxed, 
the status effective date is the date the document was date stamped as received by the DO.

4. If it is determined the file is with the Final Adjudication Branch (FAB), the POC must fax or 
forward the email to the FAB Manager in the appropriate District Office. If the file is at the 
National FAB Office the POC must forward the request to the Branch Chief. In the notes section of 
ECMS, under the appropriate claim number, the POC should enter the name of the FAB official to 
whom the request is made. The FAB official will be responsible for further processing of the 
request.

5. The DEEOIC will not provide information to the DOE that the Resource Centers have already 
provided. Therefore, the POC or FAB official must review the request form (attachment 1) to 
determine if the DOE indicated a date in which they received information from the Resource 
Center. If a date is provided by the DOE, the POC or FAB official should make copies of claimant 
records only after the date indicated by the DOE. The POC or FAB official must complete 
appropriate sections on page 2 of request form (attachment 1). He/she must make a copy of the 
information requested by the DOE from the claimants file.

6. Upon making copies of the claimant’s record, and completion of the appropriate sections in 
attachment 1, the POC or FAB official must make a copy of attachment 1 and place the copy in the 
claimant’s file. 

7. The POC or FAB official will prepare and Federal Express the package to the requesting DOE 
official to include the signed original of page 2 "Acknowledgment of Records Sent" and the copied 
documents. 

8. The POC or FAB official must enter the code DS (Documents Sent) under the claim status screen
in ECMS. The status effective date should be the date reflected by the POC or FAB official on 
attachment 1, section "Acknowledgment of Records Sent."

9. There may be instances in which DEEOIC has records for an individual, however, it may be 
inappropriate or unnecessary to copy the file. Instances may include: 



File is in beginning phase of development, i.e. employment 
verification or medical is still being developed. Depending on the 
urgency of the claim, the DOE may want to resubmit the request at a 
later date when further DEEOIC development has occurred.

Recommended/Final Decisions issued based on a non- covered 
condition. DEEOIC does not develop employment information in 
cases for non-covered conditions and will not have substantial 
information in the case file to assist the DOE with case development. 
Additionally, DEEOIC does not develop medical evidence for 
non-covered conditions and therefore will not have any substantive 
medical information that will be of benefit to DOE. 

Under such circumstances, the POC or FAB official should call the requestor in DOE and explain 
the status of the case. He or she should ask DOE whether the DOE wants to reconsider the request. 
If the DOE still wants a copy of the file, the POC or FAB official should copy and forward the 
package to the DOE according to the procedures in this bulletin (including coding ECMS). The 
POC or FAB official should only code ECMS with a "DR" and "DS" in circumstances when a copy 
of a file is sent to the DOE. 

Upon further consideration, if DOE determines that they do not need a copy of the file, the POC or 
FAB official must state in the comments section on page 2 of attachment 1 that the "DOE requestor 
[enter name] withdrew request". The POC or FAB official must then copy the request for the case 
file and forward the original to the requestor at the DOE. The POC or FAB official must enter the 
code DW (Document Request Withdrawn) under the claim status screen in ECMS. The status 
effective date will be the date the DOE withdrew the request.

10. If at anytime the POC or FAB official has questions regarding the request made by the DOE, 
he/she may contact the DOE requestor directly via email or telephone. 

11. Processing of the DOE request should not take more than 15 days. If at anytime the request 
reaches 15 days outstanding, the POC or FAB official must contact the DOE via e mail, fax or mail 
explaining the progress and or delay in processing the DOE’s request. The POC or FAB official 
must place a copy of the email, or letter in the claimant’s file.

12. If the POC or FAB official receives a duplicative request for file information, the POC or FAB 
official must check the claimant’s file to determine if any additional information was added to the 
file since the last request. If yes, the POC or FAB official must process the DOE request for the 
additional information, following the procedures outlined in this bulletin (including coding ECMS).

If no new information was entered into the file since the DOE’s last request, the POC or FAB 
official must complete appropriate sections on page 2 of request form (attachment 1). In addition, in
the comments section, he/she should state, "no new information added since the DOE’s request 
made on [enter date]. The POC or FAB official must then copy the request form for the case file, 
and forward the original to the requestor at the DOE.

Note-- For privacy reasons, when discussing claimant information via email, the POC or FAB 
official can not use the full name and social security number together in an email transmission. 
However, the POC or FAB official can use the first three letters of the last name, along with the 
complete social security number and date of birth.

Disposition: Retain until the indicated expiration date.

PETER M. TURCIC

Director, for Division of Energy Employees

Federal Employees’ Compensation Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners District 



Medical Advisers, Systems Managers, Technical 

Assistants, Rehabilitation Specialists, and 

Staff Nurses, Technical Assistants, Customer Service Representatives, Fiscal Officers, FAB District 
Managers, Operation Chiefs, Hearing Representatives, District Office Mail & File Sections, ADP 
Coordinators

Date:

To: (DOL District Office)

From: (DOE Federal Official, phone number & address/email address)

 

[the named individual] has filed for state assistance under Part D of the EEOICPA. To assist in the 
development of the case the Department of Energy requests copies of the documents indicated in 
the box below. The employee’s last place of employment was [list facility]. 

 

 

EMPLOYEE INFORMATION

Last First 

(If emailing request, do not use full name with SSN, use only first three letters of last name) 

Social Security Number Date of Birth 

SURVIVOR INFORMATION (IF APPLICABLE)

 

 

Last First 

(If emailing request, do not use full name with SSN, use only first three letters of last name) 

 

 

Social Security Number Date of Birth 

Please check box to indicate information needed from the DOL case file

□ Information added to file after Resource Center submission to DOE on {enter date 

received from RC}

□ No records have been provided by Resource Center, please send all applicable records.



□ Other (specify):

 

 

 

Acknowledgement of Records Sent to the DOE –FOR DOL USE ONLY

The following section is to be filled out by the DOL District or FAB Office and sent to the DOE with the 
copied documents. A copy of the request and acknowledgement should be placed in the DOL case file.

Date:

Case file number:

The following records have been sent to DOE:

o No records for the named individual 

o Information added to file after Resource Center submission to DOE on [enter date received 

from RC]

o All claim records related to the employee or the named survivor. (Do not send documents related 
to other survivors from the case unless a signed release is provided by the DOE)

o No records sent

o Other (specify)

Comments:

 

 

DEEOIC Office: 

DEEOIC Official:

Date Sent:

December 2002 9; EEOICPA Bulletin 03-10 ; Attachment 1

Contact Information for DOE Records Requests

District Office 1—Jacksonville, Florida

Alabama, Florida, Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South Carolina, and 
Tennessee

U.S. Department of Labor, DEEOIC

214 North Hogan Street, Suite 910

Jacksonville, FL 32202

(904) 357-4705 (main #)



Records Point of Contact

Shirley Stone Direct (904) 357-4795, Ext. 7-4404 Fax (904) 357-4704

Email: shstone@jac.dol-esa.gov 

District Office 2—Cleveland, Ohio

Connecticut, Delaware, District of Columbia, Illinois, Indiana, Maine, Maryland, Massachusetts, 
Michigan, Minnesota, New Hampshire, New Jersey, New York, Ohio, Pennsylvania, Puerto Rico, 
Rhode Island, Vermont, Virgin Islands, Virginia, West Virginia, and Wisconsin

U.S Department of Labor, DEEOIC

1001 Lakeside Avenue, Suite 350

Cleveland, OH 44114

(216) 802- 1300 (main #)

Records Point of Contact

Leila Tirone 

E-mail: tironele@cle.dol-esa.gov Direct (216) 802-1350 Fax (216) 802-1308/1315

District Office 3- Denver, Colorado

Arkansas, Colorado, Kansas, Louisiana, Montana, Nebraska, New Mexico, North Dakota, 
Oklahoma, South Dakota, Texas, Utah, and Wyoming

U.S. Department of Labor, DEEOIC

1999 Broadway, Suite 1120

P.O. Box 46550

Denver, Co 80201-6550

(720) 264-3060 (main #)

Records Point of Contacts 

John Martin (Primary) Valerie Saleh (CC Valerie on all requests)

Direct (720) 264-3087 Fax (720) 264-3099 Direct (720) 264-3066 

Email jmartin@den.dol-esa.gov Email vsaleh@den.dol-esa.gov

District Office 4—Seattle, Washington

Alaska, Arizona, California, Hawaii, Idaho, Iowa, Marshall Islands, Missouri, Nevada, Oregon, and 
Washington

U.S. Department of Labor, DEEOIC

719 2nd Avenue, Suite 601

Seattle, Washington 98104

(206) 373-6750 (main #)

Records Point of Contact

Sheila Wilson ; Direct (206) 373-6753 Fax (206) 373-6794

Email: swilson@sea.dol-esa.gov

December 2002 EEOICPA Bulletin 03-10

Attachment 



03-11 Additional cancers considered as primary cancer

EEOICPA BULLETIN NO.03-11
Issue Date: November 19, 2002

________________________________________________________________

Effective Date: November 19, 2002

________________________________________________________________

Expiration Date: November 19, 2003

________________________________________________________________

Subject: Additional Cancers Considered as Primary Cancers 

Background: 20 CFR 30.5 (dd)(6) states that specified cancers are "the physiological condition or 
conditions that are recognized by the National Cancer Institute under those names or nomenclature, 
or under any previously accepted or commonly used names or nomenclature." The Department of 
Labor (DOL) forwarded a list of six medical conditions to the National Cancer Institute (NCI) for 
their review and classification to determine which conditions could be considered as cancers under 
the EEOICPA. The six medical conditions sent to NCI were:

myelofibrosis with myeloid metaplasia; 

polycythemia vera with leukocytosis and thrombocytosis;

polycythemia rubra vera; 

myelodysplastic syndromes; 

carcinoid tumors or carcinoid syndrome; and 

monoclonal gammopathies of undetermined significance. 

On October 8, 2002, DOL received a letter from Dr. E. G. Fiegal, the Acting Director of NCI’s 
Division of Treatment and Diagnosis, detailing NCI’s evaluation of the above mentioned six 
medical conditions. 

According to Dr. Fiegel, NCI recognizes myelofibrosis with myeloid metaplasia, polycythemia vera
with leukocytosis and thrombocytosis, polycythemia rubra vera, and myelodysplastic syndromes as 
reportable cancers. These hematological conditions are not reportable as leukemia, non-Hodgkin’s 
lymphoma, or multiple myeloma, but have distinct categories (except in the case of polycythemia 
rubra vera and polycythemia vera with leukocytosis and thrombocytosis, which share the same 
category). One of the functions of bone is to manufacture blood cells in the bone marrow. 
Accordingly, myelofibrosis with myeloid metaplasia, polycythemia rubra vera and its variant 
polycythemia vera with leukocytosis and thrombocytosis, and myelodysplastic syndrome(s) should 
be considered as bone cancer for purposes of having a "specified cancer" as a member of the 
Special Exposure Cohort, since all are malignancies of the bone marrow.

Carcinoid syndrome and monoclonal gammopathies of undetermined significance are not currently 
recognized as malignant conditions by NCI. Consequently, these conditions should not be 
considered as cancers.

Carcinoid tumors, except of the appendix, are recognized as malignant conditions by NCI and 
should be considered to be primary cancers of the organs in which they are located. If the organ is 
one on the specified cancer list, the carcinoid tumor may be considered as a specified cancer. 
Carcinoid tumors are found in greatest amounts in the small intestine and then in decreasing 
frequency in the appendix, rectum, lung, pancreas and very rarely in the ovaries, testes, liver, bile 
ducts and other locations. 



Reference: Energy Employees Occupational Illness Compensation Program Act of 2000, As 
Amended, 42 U.S.C. § 7384 et seq., Section 7384l(17); interim final rule 20 CFR Part 30, Section 
30.5 (dd); and a letter from Dr. E. G. Fiegal, NCI, to R. Leiton, DOL, dated October 8, 2002.

Purpose: To notify District Offices of the classification of six additional medical conditions as 
primary cancers for eligible SEC claimants under the EEOICPA.

Applicability: All staff. 

Actions: 

The CE should consider: (1) myelofibrosis with myeloid metaplasia; (2) polycythemia rubra vera; 
(3) polycythemia vera with leukocytosis and thrombocytosis; and (4) myelodysplastic syndrome(s) 
to be bone cancer, which is a specified primary cancer per EEOICPA Section 7384l(17)(B). 

2. Carcinoid tumors, except of the appendix, are recognized as malignant conditions by NCI. If the 
organ is one on the specified cancer list, the CE should consider the carcinoid tumor as a specified 
cancer (per EEOICPA Section 7384l(17)). 

3. Carcinoid syndrome and monoclonal gammopathies of undetermined significance are not 
currently recognized as malignant conditions by NCI. Consequently, these conditions should not be 
considered cancers by the CE. If no other medical conditions are claimed that qualify the employee 
as having a covered condition, the claim should be denied.

The CE must look for any other cases of the medical conditions discussed above that could make 
the claimant eligible for benefits, either as a member of the SEC or through dose reconstruction. A 
preliminary review of the ECMS is underway to determine which cases may have already been 
denied or sent to NIOSH. That list will be forwarded to each District Office under separate cover. 
Using that list, the District Office must pull any cases for review in accordance with this bulletin. If 
modification orders are required, the District Office should send the case to the National Office.

The CE must continue to distinguish these medical conditions from bone or other specified cancers,
as appropriate, using the appropriate ICD-9 codes on all paperwork and in ECMS. 

For the conditions to be considered as bone cancers, the ICD-9 code for a myeloid metaplasia is 
289.8, polycythemia rubra vera and its variant polycythemia vera with leukocytosis and 
thrombocytosis is 238.4, and myelodysplastic syndrome is 238.7. The ICD-9 code for malignant 
neoplasm of the bone is 170.

Carcinoid tumors, except of the appendix, should be recorded by the organ of the specified cancer. 
For example, the CE should use the ICD-9 code of 170 for a carcinoid tumor in the small intestine.

Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation 

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections 

03-12 WS-WR codes

EEOICPA BULLETIN NO.  03-12           
Issue Date: October 18, 2002 

________________________________________________________________

Effective Date: October 7, 2002  



________________________________________________________________

Expiration Date: October 18, 2003

________________________________________________________________

Subject:  WS/WR Codes

Background:  The purpose of this bulletin is to introduce two new status codes WS (Washington, 
DC: Sent To) and WR (Washington, DC: Received Back From).  The codes are used for tracking 
claims on ECMS when a referral has been made to the Branch of Policy, Regulations, and 
Procedures (BPRP) at the National Office (NO) from the District Office (DO) for resolution of 
policy or procedural issues.  The WS/WR codes should only be used when the Claims Examiner’s 
(CE’s) work on a case cannot proceed until the outstanding issue is resolved.  The referral is made 
to the Branch Chief for BPRP resolution of the issue through the CE’s Supervisor and the District 
Director.  The referral can be made in the form of a case file, copies of pertinent documents from a 
case file, or electronic mail (e-mail).

References:  ECMS FAQs (Frequently Asked Questions), Updated 10/7/02

Purpose:  To provide District Offices with procedures for using the WS and WR status codes.  The 
bulletin also addresses use of the WS/WR -      Referral/Response Form (Attachment 1) that must 
accompany all referrals to the BPRP. 

Applicability:  All staff.

Actions: 

1.   The CE identifies an outstanding policy or procedural issue in a case that requires NO attention. 
The CE is unable to process the claim until the issue is resolved at the NO level.  For example, a CE
is processing a claim in which the claimant 

submitted evidence indicating that the time period for his   

Atomic Weapons Employer (AWE) should be expanded. Such action by the NO would cover all his 
periods of employment with the AWE.  In another case, a final decision authorizing benefits has 
been issued by the Final Adjudication Branch.  The case file contains a Power of Attorney 
document.  Before the compensation payment can be made, the Power of Attorney document must 
be reviewed at NO.   

2.   The CE details the issue(s) for the referral to BPRP on the WS/WR - Referral/Response Form 
for his/her Supervisory Claims Examiner’s signature and the District Director’s signature.  The CE 
also identifies the manner in which the referral (case file, copies of pertinent documents, or e-mail) 
is to be made and places the form in the case file. 

3.   The Supervisory CE and District Director review the case file and the WS/WR 
-Referral/Response Form.  If they agree that the outstanding issue in the case requires NO attention 
and agree with the manner (case file, copies of pertinent documents, or e-mail) in which the referral 
is to be made, they both sign and date the form.

4. If the form is transmitted as an attachment to an e-mail, the Supervisory Claims Examiner and 
District Director type their names and dates on the e-mail attachment.  A signed and dated hardcopy
of the form is placed in the case file.  If a case file is forwarded to NO, the form is spindled down 
“on top” in the case file.  If copies of case records are forwarded to NO, the referral form is placed  
“on top” of the copied documents. 

5.   The District Director enters the WS (Washington, DC – sent to) status code in the Case Status 
screen in ECMS.  The WS status code signifies that the case is awaiting a NO response on a policy 
or procedural issue.

6.   The status effective date for the WS code the District Director enters in the Case Status screen 
in ECMS equals the date s/he signs and dates the WS/WR - Referral/Response Form and forwards 



the form along with the case file or copies of case file documents to the DO mailroom staff for 
shipping to the BPRP Branch Chief in the NO.  If the documents are faxed or if the 

form is e-mailed to the BPRP, the status effective date is the date the fax or e-mail is transmitted.

7.   Use of the WS code is restricted to the District Director  to ensure the District Director agrees 
with the CE’s rationale

for the referral to BPRP and also agrees that the CE cannot proceed working on the case until the 
outstanding issue is resolved.  

8.   Upon receipt of the referral in the National Office, the case file is reviewed to ensure the referral
is appropriate.  Appropriate referrals are assigned to a NO staff member by the Branch Chief, BPRP
for a timely response.  The response is provided in the BPRP Section of the WS/WR - 
Referral/Response Form.

9.   The CE enters WR (Washington, DC: Received Back From) into the 

Case Status screen in ECMS when s/he receives the response to his/her inquiry from the BPRP 
enabling him/her to proceed with working on the case.

10.  The status effective date for the WR code the CE enters into the Case Status screen in ECMS 
equals the date the DO receives the response from National Office.  For a case file forwarded to 
NO, the WR date equals the date the file is received back in the DO.  For copies of documents from
the case file or an e-mail forwarded to the NO, the WR date equals the date the response is received
in the DO.    

11.  All responses faxed or e-mailed by the NO must be immediately associated with the case file in 
the DO. 

12.  An inappropriate case referral to the NO is returned to the DO.  An explanation for the return of
the referral is provided in the BPRP Section of the WS/WR - Referral/Response Form.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution:  Distribution List No. 1:  (Claims Examiners, Supervisory Claims Examiners, 
Technical Assistants, Customer Service Representatives, Fiscal Officers, FAB District Managers, 
Operation Chiefs, Hearing Representatives, District Office Mail & File Sections.) 

WS/WR - REFERRAL/RESPONSE FORM



Employee Name:  ______________________    Case #:  __________________ District 
Office: _______
Claimant’s Name (if other than employee):  __________________________    Relationship: 
_________

Manner of Referral:   Case File:   ________     Copies of Documents: _____    
E-Mail:_______    

Type of Issue(s):         Policy: _____                   Procedure: ___     

            Medical _____         Employment _____         Survivorship _____  Other: ________

DO: Issue(s)

  CE’s Signature: __________________________________           Date: 
_________________________
  SCE’s Signature: _________________________________          Date: 
_________________________
 DD’s Signature:  __________________________________           Date: 
________________________

  BPRP: Response

 Signature: _______________________________                               Date: 
__________________________
                                                                
                                                                                                (Attachment 1)

03-13 Dupont Employment Verification

EEOICPA BULLETIN NO.03-13 
Issue Date: December 16, 2002

________________________________________________________________

Effective Date: December 16, 2002

________________________________________________________________

Expiration Date: December 16, 2003

________________________________________________________________

Subject: Verifying employment of Dupont employees at the Hanford nuclear weapons site. 

Background: The Department of Energy (DOE) has reported that they have no records in their 
possession which allow them to verify allegations of employment by E.I. Du Pont contractor or 
subcontractor employees at the Hanford nuclear facility in Washington. In an effort to expedite the 
process of employment verification for these employees, the CE is to forgo submitting the EE-5 to 
the DOE. Verification of claimed employment is to be sought from other sources such as the Du 
Pont corporate records center, the claimant or the Social Security Administration. 

Reference: 42 U.S.C.§ 7384l (11), 20 C.F.R. § 30.105

Purpose: To provide guidance on obtaining employment verification for Dupont contractor and 



subcontractor employees of the Hanford nuclear facility in Washington.

Applicability: All staff. 

Actions: 

1. When a new claim for compensation is submitted, the claims examiner (CE) should review the 
documentation submitted with the EE-1 or EE-2. Based on this review, the CE should determine 
whether the claimant has identified employment with E.I. Du Pont de Nemours & Company at the 
Hanford facility.

2. Upon a finding that the claimed employee was employed for E.I. Du Pont de Nemours at the 
Hanford facility, the CE is to insert a single copy of the November 15, 2002 Memorandum from 
Steven Cary into the case file (Attachment 1). It will not be necessary for the CE to submit the EE-5
to the Department of Energy for completion. This memorandum will serve as the Department of 
Energy’s response to the EE-5 Employment Verification form. 

3. Once the CE has inserted the memorandum in the file, he or she must obtain employment 
verification documentation from sources other than the DOE. Potential sources of evidence include 
the Du Pont Corporation, the claimant, or the Social Security Administration. Refer to Bulletin 
02-02 and PM 2-400 to 2-500 for further guidance on employment verification.

Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections



03-14 Revised Medical Condition Status codes

EEOICPA BULLETIN NO. 03-14 
Issue Date: April 7, 2003 



________________________________________________________________

Effective Date: April 7, 2003 

________________________________________________________________

Expiration Date: April 7, 2004 

________________________________________________________________

Subject: Revised use of Medical Condition Status codes in ECMS.

Background: This bulletin covers changes to how existing medical condition status codes A, C, D, 
& R will be coded in ECMS. 

This change is necessary in order to reflect the true status of the medical development at the time of 
adjudication. It will enable the CE to accurately record the medical history of the claim and assist in
identifying when the medical portion of a claim is completed. Previously, for case denials, the CE 
was instructed to change all medical status codes to D. With this procedural change, that will no 
longer be required, and the medical cond status code will be related to the medical evidence that is 
known at the time of the Recommended Decision.

In addition, the C code in the Energy Case Management System (ECMS) medical cond status 
listbox in the Medical Condition screen is being redefined from "RECLASSIFIED" to 
"COVERED". 

Reference: ECMS Frequently Asked Questions (FAQs).

Purpose: To notify District Office personnel regarding the change in ECMS usage of the A, C, D, &
R codes in the medical cond status listbox in the Medical Condition screen. 

Applicability: All staff.

Actions:

Claimed Medical Condition(s)

· Using the R status code: When a medical condition is added in ECMS, either at the
time of case creation or in the adjudication of a claim, the medical cond status listbox
in the Medical Condition screen will default to an R status code. The R status code 
equals what is "Reported" on the EE-1 or EE-2 form by the claimant. For all covered 
conditions claimed under EEOICPA, the R code will remain unchanged during the 
adjudication of a claim until the medical development has been completed. The 
status effect dt   in the   Medical Condition   screen remains blank.

· Non-covered conditions: As described in item #7 from Bulletin 03-06 for 
non-covered medical conditions, the medical condition status code defaults to R in 
the ECMS medical cond status listbox for "REPORTED." For non-covered 
conditions, this status code will not be changed by the CE to A or D, since those 
codes are exclusively reserved for covered conditions. An A or D status would never
be used in conjunction with a claimed non-covered medical condition because the 
condition was never developed and thus is neither accepted nor denied.

For example, if a claimant submits an EE-1 form claiming cancer but only worked 
for a beryllium vendor (where cancer is not a covered condition under EEOICPA), 
this would be an instance where the cancer would be a non-covered condition. 
Therefore, the claimed medical condition (cancer) would stay as an R status code in 
the medical cond status listbox.

· Cancer conditions at NIOSH: When a case is sent to NIOSH, all pending cancer 
medical condition status codes in the ECMS medical cond status listbox remain in an
R or "Reported" status. The determination of acceptance or denial for medical 



conditions sent to NIOSH can not be made until after the dose reconstruction is 
returned.  Even though the medical evidence confirms that the employee has cancer 
(thus the case is at NIOSH), that condition could not be given an A or "Accepted" 
status in the ECMS medical cond status listbox until the probability of causation is 
determined to be at least 50%.  Conversely, if the probability of causation is less than
50%, the medical condition would be coded D or "Denied" in the ECMS medical 
cond status listbox since the covered condition is denied.

For Covered Medical Conditions (i.e. cancer, beryllium sensitivity, chronic beryllium
disease, chronic silicosis)

· Using the A status code: For each covered medical condition claimed on an EE-1 or
EE-2, if the CE determines that the medical evidence meets the criteria necessary to 
accept the condition, the CE enters an A in the ECMS medical cond status listbox for
"ACCEPTED" in the Medical Condition screen. This does not mean the case is 
accepted, just that the medical adjudication is complete for each claimed condition 
and the evidence is acceptable. The case could then either be accepted or denied, but 
the A would signify the medical development was complete and that the medical 
evidence met the established criteria for the particular claimed medical condition. 

For claimed medical conditions with a diagnosis date prior to the filing date, the 
status effect dt in the Medical Condition screen must be the date the claim is 
postmarked or the date the claim is received by DOL or a Resource Center, 
whichever is the earliest determinable date but not earlier than July 31, 2001. 

For claimed medical conditions with a diagnosis date after the filing date, the status 
effect dt in the Medical Condition screen must be equal to the date of diagnosis. 

· Using the C status code: For cases that are ready for a recommended decision and 
contain covered medical conditions that have not been fully developed due to 
insufficient employment or survivor issues, the CE enters a C in the ECMS medical 
cond status listbox for "COVERED." This means that the medical condition is 
covered under the Energy Employees Occupational Illness Compensation Program 
Act (EEOICPA), though by the time a recommended decision was rendered, the 
medical development was incomplete and the case was denied for a non-medical 
reason.

For example, on an EE-1 form, cancer is checked. During the adjudication of the 
claim however, covered employment could not be verified. Since this effectively 
prevents payment of compensation or benefits, adjudication of the medical portion 
ceases and a recommended decision is rendered. At this point, the CE places the C 
code in the ECMS medical cond status listbox for "COVERED." This would identify
those cases that have not been fully adjudicated for medical evidence in the event the
claimant submits additional employment evidence later on. 

· Using the D status code: For claims in which all medical development is complete, 
whether or not employment is verified, and the evidence still does not establish (a) 
that the employee had the condition or (b) that the medical statutory evidence has 
been met, the CE enters a D in the ECMS medical cond status listbox for "DENIED"
when the recommended decision is issued. 

For example, a claimant has filed for beryllium sensitivity (BeS) and the employment
has been verified. The medical evidence does not support that the employee had BeS,
and therefore the medical cond status would be changed to D for "Denied."

The CE enters the A, C, or D status codes into the ECMS medical cond status listbox when the case
is in posture for a recommended decision.



Before a recommended decision is signed by a Senior Claims Examiner (SrCE), s/he must ensure 
that the correct medical condition status codes in the medical cond status listbox have been entered 
into ECMS. The SrCE is responsible for ensuring that ECMS accurately reflects the status of each 
claimed medical condition.

The Final Adjudication Branch (FAB) is responsible for ensuring that these medical cond status 
codes have been entered correctly by the DO prior to issuing a final decision. If additional medical 
evidence is submitted by the claimant prior to the issuance of a final decision, the FAB follows the 
established procedure and remands the case to the DO. 

If the case is remanded from FAB to the district office, due to the receipt of new medical evidence, 
the CE addresses the remand issue and develops the medical condition. If the new evidence changes
the status of the medical condition, the CE is required to update the medical cond status listbox with
the actual status reflective of the new medical development.

Backfill will not be required on claims where a final decision has been issued. However, for any 
case still being adjudicated (for example, a remanded case) and for cases with final approvals that 
are being further developed for possible new approved medical conditions, it is the responsibility of
all claims adjudication personnel to review and bring all medical condition records into compliance 
with this bulletin. 

Disposition: Retain until incorporated into the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections

03-16 Cancellation of Lump Sum Payment

EEOICPA BULLETIN NO. 03-16 
Issue Date: March 17, 2003

______________________________________________________________

Effective Date: March 17, 2003 

________________________________________________________________

Expiration Date: March 17, 2003

________________________________________________________________

Subject: Processing cancellations of lump sum payments from the Department of Treasury in 
ECMS.

Background: Between August 2001 and March 2003, payments that were cancelled and required 
re-issuance were processed by staff at the National Office through the Electronic Certification 
System. Effective March 17, 2003, DEEOIC will begin processing both the cancellation and 
re-issuance of lump sum payments directly through the Energy Case Management System (ECMS). 

Recording a cancelled payment is critical to maintaining an accurate and comprehensive accounting
of all DEEOIC funds disbursements. Multi-level reviews and concurrences by DEEOIC 
management of actions taken and documented by all parties – claimants, financial institution staff, 
government claims

staff – is essential to safeguard the integrity and security of DEEOIC’s financial accounting 



processes and systems.

This bulletin provides written guidance regarding the procedures to be used and the policies to be 
followed for initiating and completing a payment cancellation, so that re-issuance of a lump sum 
payment can be made through ECMS. This bulletin replaces E-mail procedures entitled "New 
Payment Transaction Form to use for reissued payments sent to National Office", dated August 14, 
2002.

References: ECMS Release Notes (March 17, 2003), EEOICPA Bulletin 02-12, "Compensation 
Payment Process", ECMS FAQ’s.

Purpose: To provide procedures for the processing of payment cancellations. 

Applicability: All staff.

Actions: 

1. When a lump sum payment that was authorized in ECMS cannot be processed by the Department
of Treasury, or the claimant never receives the payment, it will result in a cancellation of the lump 
sum payment. 

Cancellation by the Department of Treasury: After the District Office authorizes the lump sum 
payment in ECMS, it is transmitted to the Department of Treasury for payment by check or 
Electronic Funds Transfer (EFT). If the Department of Treasury is unable to process the payment, 
they will cancel the payment and send a form SF-1198 ("Schedule of Unavailable Check 
Cancellation Credits" or "Schedule of Cancelled EFT Items") to the Fiscal Officer in the National 
Office. 

Cancellation initiated by Claimant: After the District Office authorizes the lump sum payment in 
ECMS, it is transmitted to the Department of Treasury for payment by check or Electronic Funds 
Transfer (EFT). If the claimant does not receive the paper check or the EFT, the claimant contacts 
the District Office. 

The claimant notifies the Claims Examiner, who documents the call or 
correspondence in the notes section of the Case Notes screen in ECMS. 

If a claimant reports non-receipt of a check or EFT by telephone, the Claims 
Examiner must advise the claimant to document such non-receipt in writing.

Upon receipt of the correspondence, the Claims Examiner transfers the case file in 
ECMS on the Case screen to the DO Fiscal Officer.

The DO Fiscal Officer faxes a copy of the letter sent by the claimant with a 
memorandum explaining the need for cancellation to the NO Fiscal Officer. 

Upon receipt of the documentation, the NO Fiscal Officer sends an E-mail to the 
Department of Treasury requesting a tracer. A copy of the E-mail, along with a 
memorandum of explanation, is faxed to the DO Fiscal Officer to include in the case 
file. (Procedures for situations wherein the check has been cashed, or the EFT was 
already deposited will be forthcoming.)

Once the Department of Treasury has successfully completed the tracer, the 
Department of Treasury will send a form SF-1198 to the Fiscal Officer in the 
National Office.

2. Upon receipt of the form SF-1198, the NO Fiscal Officer requests the case file from the DO 
Fiscal Officer.

3. The District Office transfers out the case file to "NAT" in ECMS on the Case screen, and mails 
the case file via express mail to the NO Fiscal Officer. The status effective date of the transfer is the
same as the express mail date.



4. Upon receipt of the case file, the NO Fiscal Officer transfers in the file to "NAT" in ECMS on the
Case screen. The status effective date of the transfer is the same date the case file is received. The 
NO Fiscal Officer confirms the address for a paper check, or bank account/routing numbers for an 
EFT. The SF-1198 is spindled inside the case file.

5. The NO Fiscal Officer completes and signs Action 1 of the "Payment Cancellation" form 
(Attachment 1), and spindles the form inside the case file. Once completed, the NO Fiscal Officer 
forwards the case file to the Branch Chief for review and signature (Action 2 of the "Payment 
Cancellation" form). Upon completion, the Branch Chief forwards the case file to the Director or 
Deputy Director for review and signature. 

Note: If an error is detected by the BPRP Branch Chief, the Transaction Cancelled section of the 
"Payment Cancellation" form is filled out. The case file is returned to the NO Fiscal Officer for 
review.

6. ECMS permits only the Director or Deputy Director to initiate the on-line payment cancellation 
process. If the Director or Deputy Director agrees that the ECMS payment record needs to be 
voided, after reviewing the actions taken and documented in the case record, the payment 
cancellation is initiated in ECMS by the Director or Deputy Director at National Office:

In ECMS, select "Initiate Void Compensation Transaction" from the Compensation 
menu

At the Search Payment Record screen, enter the case SSN or name 

Click the "Initiate" button at the bottom of the Payment Update screen

Click "YES" to confirm the Void Initiation

7. After the void is reviewed and initiated in ECMS, the Director or Deputy Director checks off 
Actions 3 and 4, and signs and dates the "Payment Cancellation" form. The case file is transferred 
out to the District Office in ECMS on the Case screen, and returned via express mail. The status 
effective date of the transfer is the same as the express mail date.

Note: If an error is detected by the Director or Deputy Director, the Transaction Cancelled section 
of the "Payment Cancellation" form is filled out. The case file is returned to the BPRP Branch 
Chief for review.

8. Upon receipt in the District Office, the case file is transferred in ECMS on the case screen, and 
forwarded to the District Director. The status effective date of the transfer is the same date the case 
file is received. 

9. ECMS permits only the District Director to authorize the on-line payment cancellation process. If
the District Director agrees that the ECMS payment record needs to be voided, after reviewing the 
actions taken and documented in the case record, the payment cancellation is authorized in ECMS 
by the District Director at the District Office. 

In ECMS, select "Authorize Void Compensation Transaction" from the 
Compensation menu

At the Search Payment Record screen, all pending check cancellations to be 
authorized will appear in a grid view

Highlight the record to be authorized, and click "Select"

If no repayment of the cancellation is required, check the "No Repayment required" 
box. If repayment is required, the box is left blank

Click the "Authorize" button at the bottom of the Payment Update screen

Click "YES" to confirm the Void Authorization

10. After the payment cancellation is reviewed and authorized in ECMS, the District Director 



checks off Actions 5 and 6, and signs and dates the "Payment Cancellation" form. The District 
Director transfers the case file in ECMS on the Case screen to the DO Fiscal Officer.

Note: If an error is detected by the District Director, the Transaction Cancelled section of the 
"Payment Cancellation" form is filled out. The case file is returned to the DO Fiscal Officer for 
review.

11. After the void has been processed in ECMS:

If the lump-sum payment needs to be re-issued:

The DO Fiscal Officer informs the Claims Examiner that the payment cancellation has been 
completed. The Fiscal Officer routes the case file to the Claims Examiner. The Claims 
Examiner confirms the SF-1198 is in the case file.

If the EN-20 is insufficient to process the re-issued payment, i.e. the bank 
routing/account numbers for EFT, or address for check, are incorrect, the Claims 
Examiner sends a letter of explanation to the claimant, along with a copy of the 
original EN-20 prepared by FAB. Upon receipt of the new EN-20, the Compensation 
Payment process is repeated, as per EEOICPA Bulletin 02-12.

If the EN-20 is sufficient to process the re-issued payment, i.e. the bank 
routing/account numbers for EFT, or address for check, are correct, but were 
incorrectly entered in ECMS for the original payment, the Compensation Payment 
process is repeated, as per EEOICPA Bulletin 02-12.

If the lump-sum payment does not need to be re-issued:

The DO Fiscal Officer confirms that the void has been completed, and that the "No 
Repayment Required" box is checked on the View Comp. Transaction screen, under the 
"Void Transaction" tab. The case file is returned to the DO file room, and transferred to 
"FIL" in ECMS on the Case screen.

Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution: Distribution List No. 1: (Claims Examiners, Supervisory Claims Examiners, Technical
Assistants, Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation 
Chiefs, Hearing Representatives, District Office Mail & File Sections.)



03-17 Implementation of 20 CFR 30 Final Rule

EEOICPA BULLETIN NO.03-17 
Issue Date: March 3, 2003 



________________________________________________________________

Effective Date: February 24, 2003

________________________________________________________________

Expiration Date: March 3, 20003

________________________________________________________________

Subject: Implementation of Final Rule 20 CFR Part 30.

Background: 20 CFR Part 30, "Claims for Compensation Under the Energy Employees 
Occupational Illness Compensation Program Act of 2000, as Amended," was issued as a final rule 
on December 26, 2002.

This rule became effective on February 24, 2003, and applies to all claims filed on or after that date.
This rule also applies to any claims that are pending on February 24, 2003. 

Many portions of the rule were revised. The more substantial revisions that require actions by the 
CE are discussed below. Revised items that are already addressed in the Procedure Manual or other 
bulletins are not covered in this bulletin.

Attachment 1 summarizes the revisions made to the Final Rule 20 CFR Part 30. Notations are 
included for those revisions already included in the Procedure Manual or a bulletin.

Attachment 2 lists where the sections were originally published in the interim final rule compared to
the final rule, as well as any additions or deletions of entire sections. Please note that additions and 
deletions of just part of a section are NOT on this list.

Reference: Final Rule 20 CFR Part 30; Public Laws 107-20 and 107-107.

Purpose: To address issues related to revisions made to the Final Rule 20 CFR Part 30.

Applicability: All staff. 

Actions: 

1. Unpaid lump-sum payments of compensation may be subject to garnishment to collect overdue 
alimony and child support. A request of this type is processed at the district office. The CE must 
ensure that the request is accompanied by a copy of the pertinent State agency or court order. If 
such a request is received currently, the district office should forward it to the National Office for 
processing. (Section 30.15(b))

2. A person filing a claim must inform OWCP of any changes to the information reported on the 
EE-1 or EE-2 claim forms. This is necessary since the EE/EN-15 will no longer be used. 
Information previously requested on the EE-15 form will now be requested on the new EE-1 and 
EE-2 forms (available soon). The CE should be aware of any changes to information contained on 
the EE-1 or EE-2 forms. Chapter 2-200, "Establishing Survivorship," will be revised to delete the 
need to use the EE/EN-15 forms. For claims that have been submitted, to date, on the old EE-1 and 
EE-2 forms, the CE must continue to send out the EE-15. The EE-15 is only unnecessary when the 
claim is submitted on the new EE-1 or EE-2. (Sections 30.100(c)(1) and 30.101(d)(1))

Alternative methods of establishing the requisite period of covered employment in the absence of 
supporting DOE data are addressed in section 30.112, which is a new section. PM Chapter 2-400, 
"Establishing Employment Using the EE-5 or Other Evidence," addresses many of these methods. 
The CE must become familiar with the content of this section. 

One issue not previously addressed concerns DOE (1) certifying that it disagrees with the 
claimant’s employment information or (2) noting that it can neither concur nor disagree with the 
claimant’s employment information. The CE needs to evaluate the evidence submitted by the 
claimant to determine whether the claimant has established covered employment by a 
preponderance of the evidence. These issues will become simpler when an upcoming revision of the



EE-5 form becomes available.

Another issue concerns situations where the only evidence of covered employment is an affidavit 
from the claimant, and DOE either disagrees with the assertion of covered employment or cannot 
concur or disagree with the assertion of covered employment. In this case, the language of the new 
regulation is stronger in suggesting that the CE may reject the claim based upon a lack of evidence 
of covered employment.

4. A new Section 30.114 gives additional guidance as to how evidence will be evaluated. PM 
Chapter 2-300, "Developing and Weighing Medical Evidence," addresses many of these types of 
medical evidence. Although the claimant’s evidentiary burden of proof has not been changed, this 
section reflects the flexible standard for considering a claimant’s medical evidence in view of the 
fact that there may be missing information in the record. 

5. A new Section 30.212 now specifically addresses claims for cancer not based on membership in 
the SEC. PM Chapter 2-500, "Establishing Covered Employment with the Department of Energy," 
addresses many of these issues. The CE must be familiar with the content of this new section, 
especially with regard to whether the evidence of record supports expanding the relevant time frame
for a DOE or AWE facility. 

6. Sections 30.220 – 30.225 are relevant to the medical benefits available for consequential injuries 
of all the occupational illnesses covered under the Act. The CE must review the requirements of 
these sections concerning chronic silicosis (Sections 30.220 and 30.222) and uranium employees 
(Section 30.225). A new section 30.226 has been added to address the type of medical evidence that
will be needed to establish a causal relationship between a consequential injury and a section 5 
RECA illness. The requirement for all cases is that an illness, injury, impairment or disability 
sustained as a consequence of a covered medical condition must be established with a fully 
rationalized medical report by a physician that shows the relationship between the illness, injury, 
impairment or disability and the accepted medical condition. Further instructions regarding 
consequential injuries will be provided in a transmittal to be released shortly.

7. The requirement that the claimant raise a specific objection to a particular finding of fact or 
conclusion of law in the recommended decision is removed. FAB personnel must be aware that the 
claimant needs to state his/her objection to the decision. The claimant does not need to specify 
precisely the content of the objection in order to be considered. Also, the postmark on the claimant’s
letter or the date that the written statement is received at FAB, whichever is earlier, should be used 
as the "filing" date with regards to the 60 day requirement to respond after the issuance of the 
recommended decision. PM Chapter 2-1300, "Review Process," addresses this issue and will be 
revised. (Sections 30.310(b), 30.311(a), 30.312 and 30.314(b))

8. It is OWCP’s policy to schedule the FAB hearing, whenever possible, at a location that is within 
a reasonable distance from the claimant’s residence. FAB personnel must schedule the hearing at a 
location that is within 200 miles (roundtrip) of the claimant’s residence. In unusual circumstances, a
hearing may be scheduled at a distance greater than 200 miles roundtrip. In these cases, the 
claimant is reimbursed for reasonable and necessary travel expenses. PM Chapter 2-1400, 
"Hearings and Reviews of the Written Record," will be revised to address this issue. (Section 
30.314(a))

9. The past requirement that a recommended decision is automatically affirmed if no final decision 
is issued within one year of receipt of the case file from the district office has been changed. The 
final regulation states that the recommended decision is automatically affirmed one year after the 
receipt of a written objection and/or request for hearing, or one year from the date of the expiration 
of the 60 days (for submission of objections) after the recommended decision. PM Chapter 2-1400, 
"Hearings and Reviews of the Written Record," Section 5 will be revised to address this issue. 
(Section 30.316(c))

10. The claimant may request that OWCP reopen his or her claim at any time after the FAB has 



issued a final decision by submitting new and material evidence of covered employment or 
exposure to radiation, beryllium or silica; or by identifying a material change in the probability of 
causation guidelines, dose reconstruction methods or an addition of a class of employees to the SEC
that occurred after the FAB issued a final decision on the claim. If the Director concludes that the 
information submitted is material to the claim, the claim will be reopened and returned to the 
district office for a new determination on the merits of the claim. A specific statement was added 
that the Director can vacate any other (non-final) decision of FAB. The language no longer refers to 
a "modification order," and now simply states that a case may be "reopened." The FAB letters 
currently reflect this change. (Section 30.320)

11. The general restriction is removed on who may accompany a claimant during a second opinion 
examination. However, OWCP will retain the restriction for use if the person accompanying the 
claimant disrupts the examination and OWCP has to refer the claimant to a different physician for 
the requested second opinion examination. This change to Section 10(e) of PM Chapter 2-300, 
"Developing and Weighing Medical Evidence," will be reflected in the upcoming bulletin on 
Medical Second Opinions. (Section 30.410)

12. The general restriction is removed on who may accompany a claimant during a referee 
examination. However, OWCP will retain the restriction for use if the person accompanying the 
claimant disrupts the examination and OWCP has to refer the claimant to a different physician for 
the requested referee examination. The CE should be aware of this change to Section 11(d) of PM 
Chapter 2-300, "Developing and Weighing Medical Evidence," which will be reflected in a future 
revision. (Section 30.411)

13. Covered employees whose sole occupational illness is beryllium sensitivity are now entitled to 
the same medical treatments as those with CBD. The letter that is currently sent out to the 
employees covered for beryllium sensitivity reflects this change. PM Chapter 2-700, "Eligibility 
Criteria for Beryllium Illness," will be revised to include this requirement. (Section 30.507)

14. Section 30.603 is a new section added to reflect the statutory limits on attorney fees enacted in 
section 3151(a)(6) of Public Law 107-107. All DEEOIC personnel must be familiar with these 
limits. The fee limitations shall not apply with respect to representative services that are not 
rendered in connection with a claim pending before OWCP.

Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections 

 

Summary of Revisions to Final Rule 20 CFR Part 30

NOTE: Revisions addressed in the Procedure Manual or a bulletin are indicated. 

Section 30.2

Language indicating that OWCP will provide information on the types and availability of 
medical testing and diagnostic services has been added to section 30.2(a). Informational

Section 30.5(dd)

Rewritten to clarify that as a specified cancer, lung cancer does not have a required latency 
period.



Addition of renal cancers to the list of specified cancers made by section 2403(a) of Public 
Law 107-20.

Modification of the provision for leukemia made by section 3151(a) (1) of Public Law 
107-107.

Addressed in PM Chapter 2-600.

Section 30.15

Addition of new paragraph (b) noting that unpaid lump-sum payments of compensation may
be subject to garnishment to collect overdue alimony and child support.

Sections 30.100(c)(1) and 30.101(d)(1)

Addition of requirement that person filing a claim inform OWCP of any changes to the 
information reported on the claim form. This was necessary when the decision was made to 
drop the EE/EN-15 and ask for the same information up front.

Section 30.112

New section 30.112 has been added to illustrate alternative methods of establishing the 
requisite period of covered employment in the absence of supporting DOE data.

Former section 30.112 from the interim final rule has been renumbered as section 30.113 to 
accommodate this new section.

Section 30.114

New section 30.114 gives additional guidance as to how evidence will be evaluated.

Although the claimant’s evidentiary burden of proof has not been changed, the section 
reflects the flexible standard for considering a claimant’s evidence in view of the fact that 
there may be gaps in the record. 

Section 30.115

Replaces the exemption in former section 30.115(b) with a clause in section 30.115(a) 
exempting any non-radiogenic cancer listed by the Department of Health and Human 
Services in 42 C.F.R. section 81.30 from referral for a dose reconstruction, because that 
regulation affirmatively directs DOL to "assign a probability of causation of zero" to any 
such cancers (and therefore a referral for dose reconstruction would serve no useful 
purpose). 

Addressed in Bulletin 02-13, "Chronic Lymphocytic Leukemia Cases."

Section 30.213

Divided for clarity into two sections to reflect the two methods to claim benefits for cancer.

Section 30.213 in the interim final rule has been renumbered as section 30.214.

New section 30.212 now specifically addresses claims for cancer not based on membership 
in the SEC.

Section 30.212 in the interim final rule has been renumbered as section 30.213.

Sections 30.215, 30.217 and 30.220

In order to clarify that medical benefits are available for consequential injuries of all the 
occupational illnesses covered under the Act, these sections (renumbered as section 30.220, 
30.222 and 30.225) have been revised.

New section 30.226 has been added to address the type of medical evidence that will be 
needed to establish a causal relationship between a consequential injury and a section 5 
RECA illness.



Sections 30.310(b), 30.311(a), 30.312 and 30.314(b)

Removed the requirement that the claimant raise a specific objection to a particular finding 
of fact or conclusion of law.

Section 30.314(a)

Revised to state that it is OWCP’s policy to schedule the FAB hearing, whenever possible, at
a location that is within a reasonable distance from the claimant’s residence.

Section 30.316(c)

The event that will commence the one-year period for deeming a recommended decision to 
be affirmed has been changed from the receipt of the case file from the district office to the 
receipt of a written objection and/or hearing request, or the expiration of 60 days from the 
date the recommended decision is issued in the absence of a written objection and/or hearing
request.

Section 30.320

Claimant can request that OWCP reopen his or her claim at any time by submitting new and 
material evidence of covered employment or exposure to radiation, beryllium or silica; or by
identifying a material change in the probability of causation guidelines, dose reconstruction 
methods or an addition of a class of employees to the SEC that occurred after the FAB 
issued a final decision on the claim.

If the required showing of materiality is met, the claim will be reopened and returned to the 
district office for a new determination on the merits of the claim.

Specific statement that Director can vacate any other (non-final) decision of FAB.

 

Section 30.404

Modified to establish a roundtrip distance of up to 200 miles as what OWCP will generally 
consider a reasonable distance to travel.

If travel of more than 200 miles is contemplated, or if air travel or overnight 
accommodations will be needed, the employee must request prior approval from OWCP 
demonstrating the circumstances and necessity for such travel. 

Addressed in Section 15 of PM Chapter 2-300, "Developing and Weighing Medical 
Evidence."

Section 30.410

General restriction on who may accompany claimant during a second opinion examinations 
has been lifted.

However, OWCP will retain the restriction for use if the person accompanying the claimant 
disrupts the examination and OWCP has to refer the claimant to a different physician for the 
requested second opinion examination.

Section 30.411

General restriction on who may accompany claimant during a referee examination has also 
been lifted.

However, OWCP will retain the restriction for use if the person accompanying the claimant 
disrupts the examination and OWCP has to refer the claimant to a different physician for the 
requested referee examination.

Sections 30.500, 30.501 and 30.502



Completely rewritten to reflect enactment of section 3151(a)(4) of Public Law 107-107, 
which amended the survivor provisions in section 7384s(e) and 7384u(e) of EEOICPA.

Definition for "widow or widower" from section 30.5(gg) of the interim final regulations has
been modified and consolidated with the other statutory definitions in section 30.500.

Addressed in PM Chapter 2-200, "Establishing Survivorship."

Section 30.505

Divided into two sections to distinguish the pre-payment actions OWCP will take before it 
pays compensation from the payment mechanisms it will use to make such payments.

Paragraphs (b), (c) and (d) from former section 30.505 are retained in final section 30.505, 
and the remaining paragraphs from former section 30.505 are now in final section 30.506.

Section 30.505(b)

More thoroughly defines the type of payment that will necessitate an offset, and how OWCP
will determine the value of any such payment.

Provides for deductions from the amount to be offset (for reasonable attorney’s fees and 
itemized costs of suit) in order to arrive at the amount of the required offset of EEOICPA 
benefits.

Provides that an offset will result in the reduction of an unpaid lump-sum payment first.

Indicates that OWCP will not offset any EEOICPA benefits if a claimant has already had his 
or her benefits under section 5 of the RECA reduced to reflect a payment that would 
otherwise require an offset of EEOICPA benefits.

Addressed in Bulletin 02-20, "Offsetting Compensation Payments."

Section 30.506

Renumbered as section 30.507 following the split of former section 30.505 into two 
sections.

Revised to state that covered employees whose sole occupational illness is beryllium 
sensitivity are entitled to the same medical benefits provided to other covered employees.

Section 30.603

New section added to reflect the statutory limits on attorney fees enacted in section 3151(a)
(6) of Public Law 107-107.

Sections 30.615 and 30.616

To conform regulations to section 3151(a)(5) of Public Law 107-107, which amended the 
election of remedy provisions in section 7385d of EEOICPA, prior section 30.615 and 
30.616 have been rewritten as section 30.615 through 30.619.

Prior section 30.617 has been renumbered as section 30.620 to accommodate these changes.

Addressed in Bulletin 02-05, "Election of Remedies."

Interim Final Rule (IFR) to Final Rule (FR) Section Comparisons

 

IFR section: FR section:

1.1.................1.1

1.2.................1.2

1.3.................1.3



1.4.................1.4

1.5.................1.5

1.6.................1.6

30.0................30.0

30.1................30.1

30.2................30.2

30.3................30.3

30.5................30.5

30.10...............30.10

30.11...............30.11

30.12...............30.12

30.15...............30.15

30.16...............30.16

30.17...............30.17

30.100..............30.100

30.101..............30.101

30.102..............30.102

30.105..............30.105

30.106..............30.106

30.110..............30.110

30.111..............30.111

30.112 (new section)

30.112..............30.113, 30.114

30.115..............30.115

30.200..............30.200

30.205..............30.102

30.206..............30.206

30.207..............30.207

30.210..............30.210

30.211..............30.211

30.212..............30.213

30.213..............30.214, 30.212 (new section)

30.214..............30.215

30.215..............30.220

30.216..............30.221

30.217..............30.222

30.220..............30.225



30.226 (new section)

30.300..............30.300

30.305..............30.305

30.306..............30.306

30.307..............30.307

30.310..............30.310

30.311..............30.311

30.312..............30.312

30.313..............30.313

30.314..............30.314

30.315..............30.315

30.316..............30.316

30.317..............30.317

30.318..............30.318

30.319..............30.319

30.320 (deleted) 30.320 (new section)

30.400..............30.400

30.401..............30.401

30.402..............30.402

30.403..............30.403

30.404..............30.404

30.405..............30.405

30.406..............30.406

30.410..............30.410

30.411..............30.411

30.412..............30.412

30.415..............30.415

30.416..............30.416

30.417..............30.417

30.420..............30.420

30.421..............30.421

30.422..............30.422

30.500 (deleted) 30.500 (new section)

30.501 (deleted) 30.501 (new section)

30.502 (deleted) 30.502 (new section)

30.505..............30.505, 30.506

30.506..............30.507



30.507..............30.508

30.510..............30.510

30.511..............30.511

30.512..............30.512

30.513..............30.513

30.600..............30.600

30.601..............30.601

30.602..............30.602

30.603 (new section)

30.605..............30.605

30.606..............30.606

30.607..............30.607

30.608..............30.608

30.609..............30.609

30.610..............30.610

30.611..............30.611

30.615 (deleted) 30.615 (new section)

30.616 (deleted) 30.616 (new section)

30.617..............30.620

30.617 (new section)

30.618 (new section)

30.619 (new section)

30.700..............30.700

30.701..............30.701

30.702..............30.702

30.703..............30.703

30.705..............30.705

30.706..............30.706

30.707..............30.707

30.708..............30.708

30.709..............30.709

30.710..............30.710

30.711..............30.711

30.712..............30.712

30.713..............30.713

30.715..............30.715

30.716..............30.716



30.717..............30.717

30.718..............30.718

30.719..............30.719

30.720..............30.720

30.721..............30.721

30.722..............30.722

30.723..............30.723

30.724..............30.724

30.725..............30.725

30.726..............30.726

03-18 Covered Facilities update to the Federal Register

EEOICPA BULLETIN NO. 03-18 
Issue Date: March 5, 2003 

________________________________________________________________

Effective Date: March 5, 2003 
________________________________________________________________

Expiration Date: March 5, 2004 
________________________________________________________________

Subject: Covered Facilities Update to the Federal Register 

Background: A revised listing of covered facilities under the Energy Employees Occupational 
Illness Compensation Program Act (EEOICPA) was published in the Federal Register on December
27, 2002 (Attachment 1). This rule applies to all claims filed under the EEOICPA retroactive to the 
program’s inception on 

July 31, 2001. 

The changes are summarized in Attachment 2 and include the addition of new Beryllium Vendors, 
Atomic Weapons Employers, and DOE facilities. The Federal Register listing also includes 
revisions to previous listings. The Federal Register can be accessed on line at 
www.archives.gov/index.html. The ECMS covered facilities list has been updated. 

Reference: Federal Register: Volume 67, Number 249, Pages 79068-79074. 

Purpose: To notify the District Offices of changes to the Federal Register listing of covered facilities
and to provide procedures for processing claims affected by these changes. 

Applicability: Claims Examiners, Senior Claims Examiners, All Supervisors, ADP Coordinators 
and Technical Assistants. 

Action: 

1. At the time that a claim is initially reviewed the claims examiner (CE) is to reference the covered 
facilities list as published in the Federal Register to determine covered employment under the 
Energy Employees Occupational Illness Compensation Program Act (EEOICPA). 

2. If the covered facility is one of the recent additions as described in Attachment 2, the CE is to 
forward the employment verification request to Roger Anders at the US Department of Energy 
(DOE) in Germantown, MD via Federal Express. The DOE will attempt to identify a corporate 
verifier to verify the claimed employment. The CE will send an EE-5 and cover memo to DOE. On 



the cover memo, the CE is to identify the employment as a newly identified covered facility. The 
CE must input the status code ES (Employment Sent) into the ECMS Claims Status History page 
with the effective date as indicated on the cover memo. Once the verification is received from DOE,
the CE will enter the status code ER (Employment Received) into the ECMS Claims Status History
page with the status effective date as the date received and reflected by the mailroom staff. The CE 
only uses the ER code when the response from the DOE is sufficient to establish that all the 
information available has been provided (EEOICPOA Bulletin No. 03-07).

3. If the DOE is unable to identify a corporate verifier to verify the claimed employment, or if DOE 
is otherwise unable to verify the employment, the CE must request additional employment 
information i.e., payroll records, Forms W-2 and SSA records per EEOICPA guidelines. 

4. If the District Office (DO) CE determines he/she has pending claims (no recommended decision 
has been issued) for a newly identified covered facility, the CE is to notify the claimant that the 
claimed employer was added to the Federal Register as a covered DOE facility and will be 
considered for coverage under the EEOICPA. The CE is to proceed with employment verification as
indicated in items (2) & (3). 

5. If the DO CE or Final Adjudication Branch (FAB) receives an objection to, or identifies a claim 
regarding a newly identified covered facility after a recommended decision was issued, but prior to 
the Final Decision being issued, the DO CE is to update the notes section in ECMS and forward the 
request to, or notify the FAB. On receipt of an objection or notification from the DO, The FAB is to 
vacate the recommended decision and remand the claim to the District Office for further 
development. The FAB is to enter the status code (F7) into the ECMS Claims Status History page 
with the status effective date as the date of the remand order. 

6. If the DO CE receives a written request for reconsideration within 30 days of a Final Decision 
regarding a newly identified covered facility, the CE is to update the notes section in ECMS and 
forward this information to the FAB for review of the recommended decision. If the FAB receives a 
request for reconsideration, or identifies a claim within 30 days of issuing a Final Decision 
regarding a newly identified covered facility, the FAB will grant the reconsideration request, 
conduct a review of the recommended decision and issue a new decision on the claim. 

7. If the DO CE or FAB receives an inquiry regarding a claim in which an Affirmed Final Decision 
was issued and the evidence of record establishes that the employee was employed with a covered 
DOE facility during a covered time frame, the CE or FAB is to enter the status code MC (Request 
for Modification from claimant) into the ECMS Claims Status History page and forward the claim 
to the National Office, Branch of Policy Regulations and Procedures for a modification order. 

Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation 

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections 

Summary of Changes to the Facility List Database Since 6/11/2001

Alabama

Facility Name: Speedring, Inc.

Location: Culman 

Change: Time Period changed From: unknown



To: 1971-1998.

Duplicate AKA removed.

Facility Description revised to reflect new information.

Date of Change: 9/24/2001

California

Facility Name: Atomics International – Los Angeles County.

Location: Los Angeles 

Change: A separate listing was created for this facility, 
which was originally included in the listing for the 
Energy Technology Engineering Center (Atomics 
International/ Rocketdyne).

Date of Change: 7/31/2002

Facility Name: Ceradyne, Inc.

Location: Costa Mesa 

Change: A separate listing was created for this 
beryllium vendor location (Ceradyne previously 
covered only for Santa Ana location)

Date of Change: 12/27/02

Facility Name: City Tool & Die MFG 

Location: Santa Clara 

Change: Newly designated beryllium vendor

Date of Change: 12/27/02

Facility Name: C.L. Hann Industries 

Location: San Jose 

Change: Newly designated beryllium vendor

Date of Change: 12/27/02

Facility Name: EDM Exotics 

Location: Hayward 

Change: Newly designated beryllium vendor

Date of Change: 12/27/02

Facility Name: Electrofusion 

Location: Fremont 

Change: Newly designated beryllium vendor

Date of Change: 12/27/02

Facility Name: Energy Technology Engineering Center (ETEC)

Location: Santa Susanna, Area IV 

Change: The listing for this facility was significantly 
revised, including the creation of a new facility listing 
for Atomics International – Los Angeles County.



Facility Name changed from the Energy Technology 
Engineering Center (Atomics 
International/Rocketdyne).

AKAs limited to Nuclear Development Field 
Laboratory (NDFL) and Liquid Metal Engineering 
Center (LMEC).

Facility Type changed from BE DOE to DOE only.

Time Period changed from DOE 1955-1995; 
1970s-present (remediation) to DOE 1955-1988; 
remediation 1988-present.

Facility Description completely revised.

Date of Change: 7/31/2002

Facility Name: General Atomics 

Location: La Jolla 

Change: Dates from BE:Uncertain to BE: 1959-1967

Date of Change: 12/03/02

Facility Name: Hafer Tool 

Location: Oakland 

Change: Newly designated beryllium vendor

Date of Change: 12/27/02

Facility Name: Hexcel Products 

Location: Berkeley 

Change: Newly designated beryllium vendor

Date of Change: 12/27/02

Facility Name: Jerry Carroll Machining 

Location: San Carlos 

Change: Newly designated beryllium vendor

Date of Change: 12/27/02

Facility Name: Lebow 

Location: Goleta 

Change: Newly designated beryllium vendor

Date of Change: 12/27/02

Facility Name: Philco-Ford 

Location: Newport Beach 

Change: Newly designated beryllium vendor

Date of Change: 12/27/02

Facility Name: Pleasanton Tool & Manufacturing 

Location: Pleasanton 

Change: Newly designated beryllium vendor



Date of Change: 12/27/02

Facility Name: Poltech Precision

Location: Fremont 

Change: Newly designated beryllium vendor

Date of Change: 12/27/02

Facility Name: Robin Materials 

Location: Mountain View 

Change: Newly designated beryllium vendor

Date of Change: 12/27/02

Facility Name: Ron Witherspoon, Inc. 

Location: Campbell 

Change: Newly designated beryllium vendor

Date of Change: 12/27/02

Facility Name: Tapemation 

Location: Scotts Valley 

Change: Newly designated beryllium vendor

Date of Change: 12/27/02

Colorado

Facility Name: Coors Porcelain

Location: Golden 

Change: Time Period changed from 1940s-1980s to 
1947-1975.

Facility Description significantly revised to reflect new 
information. 

Date of Change: 1/28/2002

Facility Name: Grand Junction Operations Office

Location: Grand Junction

Change: New listing.

Date of Change: 8/20/2001

Connecticut

Facility Name: Bridgeport Brass Co., Havens Laboratory

Location: Bridgeport

Change: Time Period changed from 1954-1962 to 
1952-1962.

Date of Change: 11/19/2001

Facility Name: Combustion Engineering

Location: Windsor 

Change: AKA S1C deleted



Date of Change: 9/21/2001

Facility Name: Machlett Laboratories 

Location: Springdale 

Change: Newly designated beryllium vendor

Date of Change: 12/27/02

Hawaii

Facility Name: Kauai Test Facility

State: Hawaii

Location: Kauai 

Change: New listing.

Date of Change: 7/31/2001

Idaho 

Facility Name: Northwest Machining & Manufacturing 

State: Idaho

Location: Meridian

Change: Newly designated beryllium vendor

Date of Change: 12/27/02

Iowa

Facility Name: Iowa Ordnance Plant

Location: Burlington

Change: Time Period expanded from 1953-1974 to 
1947-1974.

AKA Iowa Army Ammunition Plant added.

Date of Change: 3/13/2002

Illinois

Facility Name: Allied Chemical Corp. Plant

State: Metropolis

Change: Time Period expanded from 1962-1964 to 
1959-1976.

Facility Description revised.

Date of Change: 11/08/2001

Facility Name: Metallurgical Laboratory

Location: Chicago 

Change: Facility Name changed from University of 
Chicago.

Beryllium Vendor designation added to Facility Type.

Time Period expanded to include BE dates 1942-1946.



Facility Description revised.

Date of Change: 10/7/2002

Indiana

Facility Name: Dana Heavy Water Plant

Location: Dana 

Change: Facility Type changed from AWE to DOE on 
database. (Appeared correctly as a DOE on the 
6/10/2001 Federal Register listing.)

Time Period changed from 1952-1957 to 1943-1957.

AKA added: Wabash River Ordnance Plant

Date of Change: 1/28/2002

Louisiana 

Facility Name: Ethyl Corp. 

Location: Baton Rouge 

Change: Newly designated beryllium vendor

Date of Change: 12/27/02 

Massachusetts

Facility Name: Franklin Institute

Location: Boston

Change: Time Period defined From: unknown

To: 1962

Date of Change: 12/19/2001

Facility Name: Metals and Controls Corp.

Location: Attleboro

Change: AKAs added: M&C Nuclear, Metals and 
Controls Nuclear.

Time Period clarified From: #9; 1959-unknown

To: #9; 1952-1967.

Facility Description revised. 

Date of Change: 9/12/2001

Facility Name: Norton Co.

Location: Worcester

Change: Time Period changed from 1945-1949 to 
1943-1961.

Facility Description revised.

Date of Change: 11/16/2001

Facility Name: Nuclear Metals, Inc.

Location: Concord 



Change: AKA added: Whitaker, Nuclear Metals 
Division.

Time Period changed 9; From: AWE 1942-1960 To: BE
1954-1985 & AWE 1954-1990.

Facility Description revised.

Date of Change: 9/17/2002

Facility Name: Winchester Engineering & Analytical Center

Location: Winchester 

Change: AKA added: AEC Raw Materials 
Development Laboratory.

Facility Description revised to include current 
ownership of this location by the FDA.

Date of Change: 7/17/2001

Michigan

Facility Name: Speedring Systems, Inc.

Location: Detroit 

Change: Time Period extended from 1968 to 1963 and 
1968.

Facility Description revised.

Date of Change: 9/24/2001

Facility Name: Wolverine Tube

Location: Detroit 

Change: Time Period changed from: 1943-uncertain

To: 1943-1946.

Date of Change: 11/19/2001

Missouri

Facility Name: Kansas City Plant 

Location: Kansas City 

Change: Remove Beryllium Vendor designation.

Date of Change: 12/3/2002

Facility Name: Mallinckrodt Chemical Co., Destrehan St. Plant

Location: St. Louis 

Change: Facility Type changed from AWE DOE to 
DOE.

Date of Change: 12/7/2001

Facility Name: Tyson Valley Powder Farm

Location: St. Louis 

Change: Time Period changed from 1940-1947 to 
1942-1949.



Date of Change: 9/23/2002

New Jersey

Facility Name: American Peddinghaus Corp.

Location: Moonachie

Change: Location Name corrected from Moonachle to 
Moonachie.

Date of Change: 9/21/2001

Facility Name: DuPont Deepwater Works

Location: Deepwater

Change: AKA added: Chambers Chemical and Dye 
Works

Date of Change: 2/22/2002

Facility Name: J.T. Baker Chemical Co.

Location: Phillipsburg

Change: changed dates from Uncertain to 1948; 
1957-1958

Date of Change: 12/03/2002

Facility Name: National Beryllia

Location: Haskell

Change: Time Period changed from 1973 to 1968-1973.

Facility Description revised.

Date of Change: 11/20/2001

Facility Name: New Brunswick Laboratory

Location: New Brunswick 

Change: Facility Description revised to include 
information about the Lab moving to Argonne in 1977.

Date of Change: 11/6/2001

Facility Name: Stevens Institute of Technology 

Location: Hoboken 

Change: Newly designated beryllium vendor

Date of Change: 12/27/02

Facility Name: United Lead Co. 

Location: Middlesex

Change: Added beryllium vendor designation

Date of Change: 12/27/02

New Mexico

Facility Name: Accurate Machine & Tool 

Location: Albuquerque 



Change: Newly designated beryllium vendor

Date of Change: 12/27/02

Facility Name: Albuquerque Operations Office

Location: Albuquerque 

Change: New listing.

Date of Change: 7/31/2001

Nevada

Facility Name: Nevada Test Site

Location: Mercury 

Change: Facility Description revised to add contractor 
information about Holmes & Narver and for Raytheon 
Services.

Date of Change: 6/26/2002

New York

Facility Name: Bethlehem Steel

Location: Lackawanna

Change: Time Period changed from 1949-1951 to 
1949-1952.

Date of Change: 3/25/2002

Facility Name: Carborundum Company

Location: Niagara Falls 

Change: New AWE listing.

Date of Change: 4/16/2002

Facility Name: Environmental Measurements Laboratory

Location: New York

Change: New DOE listing

Date of Change: 7/31/2001

Facility Name: Fairchild Hiller Corporation 

Location: Farmingdale, Long Island 

Change: Newly designated beryllium vendor

Date of Change: 12/27/02

Facility Name: Hooker Electrochemical

Location: Niagara Falls

Change: Time Period changed from early 1940s to 
1943-1948.

Facility Description revised.

Date of Change: 1/31/2002

Facility Name: Lake Ontario Ordnance Works



Location: Niagara Falls

Change: Time Period changed from 1944-1953; 
1983-1986 (remediation) to 1944-1997.

Facility Description revised.

Date of Change: 2/20/2002

Facility Name: Linde Ceramics Plant

Location: Tonawanda

Change: Under Time Period, DOE remediation period 
changed from uncertain-1998 to 1996-1997.

Facility Description revised.

Date of Change: 6/19/2002

Facility Name: Peek Street Facility

Location: Schenectady

Change: AKA – reference to Sacandaga site deleted.

Time Period changed from unknown to 1947-1954. 

Date of Change: 4/16/2002

Facility Name: Radium Chemical Co.

Location: New York

Change: Beryllium Vendor designation added to 
Facility Type.

Time Period changed from mid1940s to 1943-1950.

AKA changed to Joseph J. Kelly.

Facility Description revised.

Date of Change: 10/7/2002

Facility Name: Rensselaer Polytechnic Institute 

Location: Troy 

Change: Changed from an AWE to a BE 

Dates changed from "Unknown" to 1951-1952; 1963 
and the description was revised. 

Date of Change: 12/23/2002

Facility Name: SAM Laboratories, Columbia University

(previously Columbia University)

Location: New York

Change: Facility Type changed from AWE DOE to 
DOE.

Time Period changed from 1939-1943s DOE 1985 
(remediation) to 1940-1947.

AKAs changed to: SAM Laboratories; Special Alloyed 
Materials Laboratories; Substitute Alloy Materials 



Laboratories.

Facility Description revised.

Date of Changes: 3/27/2002; 12/3/02

Facility Name: Separations Process Research Unit (at Knolls Lab.)

Location: Schenectady

Change: Time Period changed from 1950-1953; 
1996-present (remediation) to 1950-1965.

Facility Description revised to include date facility 
taken over by the Naval Nuclear Propulsion Program.

Date of Change: 4/8/2002

Facility Name: University of Rochester Atomic Energy Project

Location: Rochester 

Change: Facility Name changed from University of 
Rochester Medical Laboratory.

Facility Type changed from AWE to DOE.

Time Period changed from 1942-1980s to 1943-1986.

Facility Description revised.

Date of Change: 7/2/2002

Facility Name: West Valley Demonstration Project

Location: West Valley

Change: Facility Type changed from AWE to AWE 
DOE. AWE Time Period changed from 1966-1972 to 
1966-1973.

Date of Change: 5/16/2002

Ohio

Facility Name: Ajax Magnethermic Corp.

Location: Youngstown 

Change: Time Period changed from 1958-1961 to 
1958-1962.

Date of Change: 3/19/2002

Facility Name: Brush Beryllium Co. (Elmore)

Location: Elmore 

Change: Time Period changed from 1957-1990 to 
1957-2001.

Date of Change: 9/21/2001

Facility Name: Copperweld Steel

Location: Warren

Change: Time Period changed from 1943 to 
1943-1946.



Date of Change: 11/19/2001

Facility Name: General Electric Company (Ohio)

Location: Cincinnati/Evendale 

Change: BE Time Period 1951-1970 added.

Date of Change: 5/28/2002

Facility Name: Harshaw Chemical Co.

Location: Cleveland

Change: Time Period changed from 1942-1953 to 
1942-1955.

Facility Description revised.

Date of Change: 12/11/2001

Facility Name: Horizons, Inc.

Location: Cleveland 

Change: Time Period changed from 1940s-1956 to 
1944-1956.

Date of Change: 11/19/2001

Facility Name: Kettering Laboratory, University of Cincinnati

Location: Cincinnati

Change: Time Period changed from 1950 to 
1947-1950.

Date of Change: 9/21/2001

Facility Name: Portsmouth Gaseous Diffusion Plant

Location: Piketon

Change: Time Period changed from 1954-1993 to 
1954-1998.

Date of Change: 5/3/2002

Oklahoma

Facility Name: Kerr-McGee

Location: Guthrie 

Change: Time Period changed from 1960s to 
1962-1973.

Date of Change: 11/20/2001.

Facility Name: Eagle Picher 

Location: Quapaw 

Change: Newly designated beryllium vendor

Date of Change: 12/27/02

Pennsylvania

Facility Name: Aliquippa Forge



Location: Aliquippa

Change: AWE Time Period changed from late 
1940s-1950 to 1947-1950.

Date of Change: 11/19/2001

Facility Name: Aluminum Co. of America (ALCOA)(Pennsylvania)

Location: Kensington

Change: Time Period changed from 1940s to 
1944-1945.

Date of Change: 11/19/2001

Facility Name: Beryllium Corp. of America (Hazleton)

Location: Hazelton

Change: AKAs added: Cabot Corp., Beryllium Corp. 
of America (Ashmore). AKA deleted: NGK Metals 
Corp.

Time Period changed from: 1942-1962 (probably into 
the 1970s) to 1957-1979.

Date of Change: 3/14/2002

Facility Name: Beryllium Corp. of America (Reading)

Location: Reading

Change: AKAs added: Kawecki-Berylco, Berylco, 
NGK Metals Corp., Cabot Corp., Beryllium Corp. of 
America (Tuckerton).

Time Period changed from 1947-1961 to 1943-1979.

Facility Description revised.

Date of Change: 3/14/2002

Facility Name: McDanel Refractory

Location: Beaver Falls

Change: Facility Name corrected from McDaniel 
Refractory.

AKAs added: Vesuvius McDanel; Vesuvius Division of 
Cookson Group.

Date of Change: 10/9/2001

Facility Name: Nuclear Materials and Equipment Corp.(NUMEC) (Apollo)

Location: Apollo

Change: Time Period changed from late 1950s-1983 to
1957-1983.

Date of Change: 10/17/2002

Facility Name: Nuclear Materials and Equipment 
Corp. (NUMEC) (Parks Township)

Location: Parks Township 



Change: Time Period changed from late 1950s-1980 to
1957-1980.

Date of Change: 10/17/2002

Facility Name: Shippingport Atomic Power Plant

Location: Shippingport

Change: Naval Reactors designation added.

Time Period changed from 1957-1982; 1983-1995 
(remediation) #9; to 1984-1995 (remediation) only.

Date of Change: 4/25/2002

Facility Name: Superior Steel Co.

Location: Carnegie 

Change: Time Period changed from 1955-1957 to 
1952-1957.

Date of Change: 10/19/2001

Facility Name: Vitro Manufacturing (Canonsburg)

Location: Canonsburg

Change: Time Period changed from 1948-1967 to 
1942-1957.

Date of Change: 10/16/2001

Facility Name: Westinghouse Nuclear Fuels Division
(Cheswick)

Location: Cheswick

Change: Newly designated AWE.

Date of Change: 12/27/02

Tennessee

Facility Name: Clarksville Facility

Location: Clarksville 

Change #1: Time Period changed from 1958-1965 to 
1949-1965.

Facility Description revised.

Date of Change #1: 6/26/2002

Change #2: Added language regarding beryllium use.

Date of Change #2: 12/23/2002

Facility Name: Manufacturing Sciences Corp. 

Location: Oak Ridge 

Change: Newly designated beryllium vendor

Date of Change: 12/27/02

Facility Name: Oak Ridge Gaseous Diffusion Plant 



(K-25)

Location: Oak Ridge 

Change: Facility Description revised to include Martin 
Marietta Energy Systems to list of contractors.

Date of Change: 2/26/2002

Facility Name: S-50 Oak Ridge Thermal Diffusion 
Plant

Location: Oak Ridge 

Change #1: New listing.

Date of Change #1: 7/31/2001

Change #2: Expand datespan from:1944-1945

To: 1944-1951

Add language regarding work of Fairchild involving 
beryllium 

Date of Change #2: 12/23/2002

Facility Name: W.R. Grace (Tennessee)

Location: Erwin 

Change: Time Period changed from 1958-1969 to 
1958-1970.

Date of Change: 5/16/2002

Facility Name: Y-12 Plant

Location: Oak Ridge 

Change: Facility Description revised to include BWXT
to list of contractors.

Date of Change: 11/6/2001

Texas

Facility Name: Medina Modification Center 

Location: San Antonio 

Change: Added language regarding beryllium use.

Date of Change: 12/23/2002

Virginia

Facility Name: BWX Technologies, Inc. (Virginia)

Location: Lynchburg 

Change: Facility Name changed from Babcock & 
Wilcox Co. (Virginia). 

Beryllium Vendor added to Facility Type. 

Time Period changed to include BE 1995-2001.

AWE time period expanded from: #9; 1959; 1968-1972

to: 1959; 1968-1972; 1985-2001



Date of Change: 10/1/2002; 12/3/02 (expansion of BE dates)

Wisconsin

Facility Name: A. O. Smith 

Location: Milwaukee 

Change: Newly designated beryllium vendor

Date of Change: 12/27/02

Facility Name: Allis-Chalmers Co.

Location: West Allis, Milwaukee 

Change: Time Period changed from early 1940s to 
1944-1943.

Facility Description revised.

Date of Change: 12/11/2001

03-19 Department of Energy Requests for DEEOIC claimant files

EEOICPA BULLETIN NO. 03-19 
Issue Date: March 17, 2003

________________________________________________________________

Effective Date: March 17, 2003 

________________________________________________________________

Expiration Date: March 17, 2004

________________________________________________________________

Subject: Department of Energy requests for DEEOIC claimant files. 

Background: The Department of Energy (DOE) is responsible for development and implementation 
of Part D of the Energy Employees Occupation Illness Compensation Program Act (EEOICPA) in 
which a DOE contractor employee or survivor can seek assistance from DOE in filing a claim with 
the appropriate State workers’ compensation system based on an illness or death that arose out of 
exposure to a toxic substance during the course of employment at a DOE facility. 

Claimants who apply to DEEOIC often apply for assistance under DOE’s Program. Therefore, to 
assist the claimant in limiting the burden of duplicate requests for case development information, 
DEEOIC, under the routine use provision of the Privacy Act, will provide case information to the 
DOE on a case by case basis for the claimants who have applied to the DOL program and DOE for 
state assistance. DEEOIC information released to DOE is limited to the eligible DOE contractor 
employee and survivor filing the DOE claim. 

It was discovered with the current process outlined in Bulletin 03-10, that the established point of 
contacts in the DO were unable to code ECMS if the case file was assigned to the Final 
Adjudication Branch (FAB) or the National Office. Changes have been made to the procedures 
which require FAB or the National Office to enter all required codes if the file is assigned to them.

Note— This bulletin replaces Bulletin 03-10, Department of Energy requests for DEEOIC claimant 
files.

Reference: Privacy Act of 1974, as amended (5 U.S.C 552a)



Purpose: To provide revised procedures for processing DOE record requests.

Applicability: All staff.

Action:

1. The DOE will submit the form Request for Department of Labor EEOICPA Case Information 
(Attachment 1) to the designated District Office Point of Contact (POC) via E-mail or Fax. 
Assignments for POC’s have been established by each District Office which are listed on 
Attachment 2. Faxed requests must be date stamped as soon as they are retrieved from the fax 
machine in the District Office and given to the designated point of contact. 

2. Upon receipt of the request, the POC must determine if there is a record of the claim in ECMS. If
the POC determines that ECMS does not have record of the file, the POC should complete section 2
"Acknowledgment of Records Sent" on page 2 of attachment 1, mark the box "no records for the 
named individual," and mail, fax or email the response to the DOE requestor designated on the 
request form. The POC should make a copy of the request and response and keep a separate file for 
such DOE requests.

3. If the POC determines that DO has a case for the named individual, he/she should enter the code 
DR (Documents Requested) under the claim status screen in ECMS. The status effective date 
should be the date in which the request was received by the POC via email. If the request is faxed, 
the status effective date is the date the document was date stamped as received by the DO.

4. If it is determined the file is with the Final Adjudication Branch (FAB), the POC must fax or 
forward the email to the FAB Manager in the appropriate District Office. If the file is at the 
National Office in FAB or the Branch of Policies, Regulations and Procedures, the POC must 
forward the request to the designated Branch Chief. The POC should include in the email or fax 
cover sheet the date the request was received and the need to process the request. The FAB or NO 
official should place a copy of the email or fax cover sheet in the case file. The FAB or NO official 
will be responsible for processing the request as outlined in this Bulletin, including entering the 
code DR (Documents Requested) under the claim status screen in ECMS. The status effective date 
should be the date on which the request was received by the POC via email. If the request is faxed, 
the status effective date is the date the document was date stamped as received by the DO.

5. The DEEOIC will not provide information to the DOE that the Resource Centers have already 
provided. Therefore, the processing official must review the request form (Attachment 1) to 
determine if the DOE indicated a date in which they received information from the Resource 
Center. If a date is provided by the DOE, the processing official should make copies of claimant 
records only after the date indicated by the DOE. The processing official must complete appropriate
sections on page 2 of request form (Attachment 1). He/she must make a copy of the information 
requested by the DOE from the claimants file.

6. Upon making copies of the claimant’s record, and completion of the appropriate sections of the 
request form, the processing official must make a copy of the request form and place the copy in the
claimant’s file.

7. Copies of records are limited to the employee and if applicable the survivor named on the DOE 
request. DEEOIC staff may be held personally liable for releases of information that violate the 
Privacy Act. Therefore, the processing official must review the copies to assure information is 
limited to the employee and the applicable survivor. For survivors not named on the DOE request 
form, a signed release by the survivor(s) must be provided to the DOL granting permission for 
DEEOIC to release his/her records.

8. The processing official will prepare and express mail the package to the requesting DOE official 
to include the signed original of page 2, "Acknowledgment of Records Sent," and the copied 
documents. 

9. The processing official must enter the code DS (Documents Sent) under the claim status screen in



ECMS. The status effective date should be the date reflected by the processing official on the 
request form, section "Acknowledgment of Records Sent."

10. There may be instances in which DEEOIC has records for an individual; however, it may be 
inappropriate or unnecessary to copy the file. Instances may include: 

File is in beginning phase of development, i.e. employment 
verification or medical evidence is still being developed. Depending 
on the urgency of the claim, the DOE may want to resubmit the 
request at a later date when further DEEOIC development has 
occurred.

Recommended/Final Decisions issued based on a non- covered 
condition. DEEOIC does not develop employment information in 
cases for non-covered conditions and will not have substantial 
information in the case file to assist the DOE with case development. 
Additionally, DEEOIC does not develop medical evidence for 
non-covered conditions and therefore will not have any substantive 
medical information that will be of benefit to DOE. 

Under such circumstances, the processing official should call the requestor in DOE and explain the 
status of the case. He or she should ask DOE whether the DOE wants to reconsider the request. If 
the DOE still wants a copy of the file, the processing official should copy and forward the package 
to the DOE according to the procedures in this bulletin (including coding ECMS). The processing 
official should only code ECMS with a "DR" and "DS" in circumstances when a copy of a file is 
sent to the DOE. 

Upon further consideration, if the DOE determines that they do not need a copy of the file, the 
processing official must state in the comments section on page 2 of the request form that the "DOE 
requestor [enter name] withdrew request". The processing official must then copy the request for 
the case file and forward the original to the requestor at the DOE. The official must enter the code 
DW (Document Request Withdrawn) under the claim status screen in ECMS. The status effective 
date will be the date the DOE withdrew the request.

11. If at anytime the POC or FAB official has questions regarding the request made by the DOE, 
he/she may contact the DOE requestor directly via email or telephone. 

12. Processing of the DOE request should not take more than 15 days. If at anytime the request 
reaches 15 days outstanding, the processing official must contact the DOE via e mail, fax or mail 
explaining the progress and or delay in processing the DOE’s request. The processing official must 
place a copy of the email, letter or transcribed telephone conversation in the claimant’s file.

13. If the processing official receives a duplicative request for file information, the official must 
check the claimant’s file to determine if any additional information was added to the file since the 
last request. If yes, the official must process the DOE request for the additional information, 
following the procedures outlined in this bulletin (including coding ECMS). 

If no new information was entered into the file since the DOE’s last request, the official must 
complete appropriate sections on page 2 of the request form. In addition, in the comments section, 
he/she should state, "No new information added since the DOE’s request made on [enter date]. The 
official must then copy the request form for the case file, and forward the original to the requestor at
the DOE.

Note-- For privacy reasons, when discussing claimant information via email, the processing official 
can not use the full name and social security number together in an email transmission. However, 
the use of the first three letters of the last name, along with the complete social security number and
date of birth is permitted.

Disposition: Retain until the indicated expiration date.



PETER M. TURCIC

Director, for Division of Energy Employees

Federal Employees’ Compensation Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners District 

Medical Advisers, Systems Managers, Technical 

Assistants, Rehabilitation Specialists, and 

Staff Nurses, Technical Assistants, Customer Service Representatives, Fiscal Officers, FAB District 
Managers, Operation Chiefs, Hearing Representatives, District Office Mail & File Sections, ADP 
Coordinators

Date:

To: (DOL District Office)

From: (DOE Federal Official, phone number & address/email address)

[the named SSN] has filed for state assistance under Part D of the EEOICPA. 
To assist in the development of the case the Department of Energy requests 
copies of the documents indicated in the box below. The employee’s last place 
of employment was [list facility]. 

 

EMPLOYEE INFORMATION

Last First 

(If emailing request, do not use full name with SSN, use only first three letters of last 
name and DOB) 

Social Security Number Date of Birth 

SURVIVOR INFORMATION (IF APPLICABLE)

 

 

Last First 

(If emailing request, do not use full name with SSN, use only first three letters of last 
name and DOB) 

 

 

Social Security Number Date of Birth 

Please check box to indicate information needed from the DOL case file



□ Information added to file after Resource Center submission to DOE on {enter date

received from RC}

□ No records have been provided by Resource Center, please send all applicable 
records.

□ Other (specify):

 

 

 

Acknowledgement of Records Sent to the DOE –FOR DOL USE ONLY

The following section is to be filled out by the DOL District or FAB Office and sent to 
the DOE with the copied documents. A copy of the request and acknowledgement 
should be placed in the DOL case file.

Date:

Case file number:

The following records have been sent to DOE:

o No records for the named individual 

o Information added to file after Resource Center submission to DOE on [enter date 
received 

from RC]

o All claim records related to the employee or the named survivor. (Do not send
documents related to other survivors from the case unless a signed release is 
provided by the DOE)

o No records sent

o Other (specify)

Comments:

 

 

 

 

 

 

 

 

 

DEEOIC Office: 

DEEOIC Official:



Date Sent:

Contact Information for DOE Records Requests

District Office 1—Jacksonville, Florida

Alabama, Florida, Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South Carolina, and 
Tennessee

U.S. Department of Labor, DEEOIC

214 North Hogan Street, Suite 910

Jacksonville, FL 32202

(904) 357-4705 (main #)

Records Point of Contact

Shirley Stone Direct (904) 357-4795, Ext. 7-4404 Fax (904) 357-4704

Email: shstone@jac.dol-esa.gov 

District Office 2—Cleveland, Ohio

Connecticut, Delaware, District of Columbia, Illinois, Indiana, Maine, Maryland, Massachusetts, 
Michigan, Minnesota, New Hampshire, New Jersey, New York, Ohio, Pennsylvania, Puerto Rico, 
Rhode Island, Vermont, Virgin Islands, Virginia, West Virginia, and Wisconsin

U.S Department of Labor, DEEOIC

1001 Lakeside Avenue, Suite 350

Cleveland, OH 44114

(216) 802- 1300 (main #)

Records Point of Contact

Leila Tirone 

E-mail: tironele@cle.dol-esa.gov Direct (216) 802-1350 Fax (216) 802-1308/1315

District Office 3- Denver, Colorado

Arkansas, Colorado, Kansas, Louisiana, Montana, Nebraska, New Mexico, North Dakota, 
Oklahoma, South Dakota, Texas, Utah, and Wyoming

U.S. Department of Labor, DEEOIC

1999 Broadway, Suite 1120

P.O. Box 46550

Denver, Co 80201-6550

(720) 264-3060 (main #)

Records Point of Contacts 

John Martin (Primary) Valerie Saleh (CC Valerie on all requests)

Direct (720) 264-3087 Fax (720) 264-3099 Direct (720) 264-3066 

Email jmartin@den.dol-esa.gov Email vsaleh@den.dol-esa.gov

District Office 4—Seattle, Washington



Alaska, Arizona, California, Hawaii, Idaho, Iowa, Marshall Islands, Missouri, Nevada, Oregon, and 
Washington

U.S. Department of Labor, DEEOIC

719 2nd Avenue, Suite 601

Seattle, Washington 98104

(206) 373-6750 (main #)

Records Point of Contact

Sheila Wilson ; Direct (206) 373-6753 Fax (206) 373-6794

Email: swilson@sea.dol-esa.gov

03-20 Quality Control Checklists

EEOICPA BULLETIN NO. 03-20 
Issue Date: July 29, 2003 
________________________________________________________________

Effective Date: July 29, 2003 
________________________________________________________________

Expiration Date: July 29, 2004 
________________________________________________________________

Subject: Quality Control Checklists

Background: The purpose of this bulletin is to introduce and explain the procedures for the Quality 
Control(QC)checklists. There are four categories of checklists, which include: Initial Development, 
Follow-Up Development, NIOSH Referral and Recommended Decisions. The checklists will be 
used to assure quality control of the claims process at the time of each type of action and/or during 
random review by the Supervisory Claims Examiner (SCE). Each checklist has two sections: 
1)Questions relevant to the quality control of the action, and 2)Data integrity of ECMS elements. 
Included with each checklist is an "Errors for QC Checklist" page, where an explanation of any 
errors for either section would be explained. [The following procedures will be updated when the 
Quality Control Checklists are moved on-line into ECMS.]

Previous instructions from the "DEEOIC Quality Control Checklist Policy" memo dated July 10, 
2002, noted that "the original QC checklists were developed to help correct errors that were 
observed in recommended decisions/development letters to claimants and to provide additional 
guidance for the Energy Case Management System (ECMS)."

Prior to the issuance of the draft Procedure Manual (January 2002), these documents were 
developed for Claims Examiners (CE) and Senior/Supervisory CEs to help identify any errors (i.e. 
factual, policy, grammatical, etc). The original intent was to have them serve as a mechanism to 
ensure that accurate/non-redundant information was being requested from claimants in a courteous 
manner. These procedures incorporate a more detailed method of review to ensure the quality of 
work in each District Office.

References: "DEEOIC Quality Control Checklist Policy" memo dated July 10, 2002.

Purpose: To provide the District Offices with procedures for using the Quality Control Checklists. 

Applicability: Claims Examiners, Senior Claims Examiners, All Supervisors, District Directors.

Actions: 

The CE selects the appropriate checklist, based on the development or decision action.



For Initial Development checklist (Attachment 1) and Follow-Up Development checklist 
(Attachment 2):

These checklists are completed by trainee CE’s for every initial and follow-up development letter 
written.

The trainee CE prepares Initial Development action or Follow-Up Development action, including 
but not limited to, letter(s) or correspondence to claimants and/or employment verification facilities.
The CE uses either the Initial Development checklist (Attachment 1) for first action, or Follow-Up 
Development checklist (Attachment 2) for subsequent actions, and fills in the Employee SSN and 
Employee Name fields. The CE will also either enter all relevant data EXCEPT CLAIM STATUS 
CODES into the appropriate ECMS fields (employee data, claimant data, worksite data, and 
medical condition type data), or ensure that they were entered correctly by the case create clerk. On 
Section 2 of the checklist, for "Claim Status Code," the CE will write the recommended claim status
code for the type of development action that is being taken (i.e. DE,DO,ES). The CE will NOT 
enter the claim status code into ECMS until the development letter has been approved and returned 
by the Senior CE, and has been dated. The status effective date that will be entered by the CE along 
with the status code will be the date on the development letter (this will be the date that the letter is 
ready to be sent). The checklist and the correspondence representing the development action is put 
together on the inside of the case file jacket. 

For the first three months that a trainee CE has been assigned a caseload, the trainee CE routes the
case file to the Senior Claims Examiner (SrCE), and completes the location change in ECMS on the
Case screen. The checklists will be completed by the SrCE and shared with the Supervisory Claims 
Examiner (SCE) as part of the training and mentoring process. The checklists may also be 
completed by the SCE as part of the training and developmental process. 

The SCE may require that CE’s other than trainees complete these checklists. In this instance, the 
CE follows the same procedures as discussed above, except the CE will provide the checklists to the
SCE not to the SrCE for review and correction.

3. For NIOSH Referral checklist (Attachment 3)and Recommended Decisions checklist 
(Attachment 4):

These checklists are completed by all CE’s. 

The CE prepares the NIOSH Referral Summary Document (NRSD) or the Recommended Decision 
(RD). The CE uses either the NIOSH Referral checklist or Recommended Decisions checklist and 
fills in the Employee SSN and Employee Name fields. The CE will also either enter all relevant 
data EXCEPT CLAIM STATUS CODES related to NIOSH referral/Recommended Decision into 
the appropriate ECMS fields (employee data, claimant data, worksite data, and medical condition 
type data), or ensure that they were previously entered correctly. On Section 2 of the checklist, for 
"Claim Status Code," the CE will write the recommended claim status code for the type of 
development action that is being taken (i.e. NI, or recommended decision codes). The CE will NOT
enter the claim status code into ECMS until the action has been approved and returned by the 
Senior CE, and has been dated. The status effective date that will be entered by the CE along with 
the status code will be the date on the NRSD or recommended decision (this will be the date that the
letter is ready to be sent). The checklist and the correspondence representing the NIOSH Referral 
Summary Document or Recommended Decision action is put together on the inside of the case file 
jacket. The CE routes the case file to the SrCE, and completes the location change in ECMS on the 
Case screen.

4. The SrCE reviews each item on the checklist, marking the boxes appropriately. For Section 1 of 
the checklist, (the quality control questions), the SrCE answers either "Yes", "No", or "N/A" for 
each question. For each "No" answer, the SrCE completes the Errors for QC Checklist. The Errors 
for QC Checklist (Attachment 5) is a continuation page for each checklist, wherein the SrCE 
explains deficiencies for all of the "No" responses. If there are errors noted on the checklist for 



which the SrCE needs to see the corrections, the SrCE will mark the checklist in the "Check here to 
Return to SrCE/SCE" box.

For Section 2 of the checklist, (the ECMS data elements), the SrCE checks the data entry in ECMS 
for each numbered question. Each question requires a "Yes" or "No" answer, depending on whether 
all of the data elements listed below a question are correct. If all elements in ECMS for that 
question are correct, the SrCE checks the "Yes" box and continues to the next question. If any of the
data elements for a question are incorrect, the SrCE checks the "No" box, and then checks off each 
individual element that is incorrect. For each "No" answer, the SrCE completes the Errors for QC 
Checklist. If there are errors noted on the checklist for which the SrCE needs to see the corrections,
the SrCE will mark the checklist in the "Check here to Return to SrCE" box.

After the SrCE completes the checklist, he/she provides a copy to the CE and maintains the original
copies in a folder. Separate folders should be maintained for each type of checklist. The complete 
contents of the Initial Development and Follow-up Development folders may be provided to the 
SCE. A random sample of the NIOSH Referral and Recommended Decisions checklists, from a 
list provided by the SCE, will be provided to the SCE periodically as required for appraisal 
purposes. 

The SrCE records the completion of each review by writing on the inside of the case file jacket, as 
follows:

[for Initial Development]:

Review Type Location of SrCE Date Checklist Completed

DI (e.g.) CBB (review completion date)

[for Follow-Up Development]:

Review Type Location of SrCE Date Checklist Completed

DF (e.g.) CBC (review completion date)

[for NIOSH Referral]:

Review Type Location of SrCE Date Checklist Completed

NI (e.g.) CBB (review completion date)

[for Recommended Decisions]:

Review Type Location of SrCE Date Checklist Completed

RD (e.g.) CBC (review completion date)

The SrCE routes the file to the CE, and changes the location in ECMS on the Case screen. The CE 
makes all corrections based on the checklist and the Errors for QC Checklist, if any. 

9. For Initial Development checklist and Follow-Up Development checklist: 

a. If the "Check here to Return to SrCE" box is checked, the trainee CE routes the 
photocopy of the checklist, with the case file, to the SrCE/SCE for verification. After 
the SrCE/SCE reviews the corrections, the SrCE/SCE initials next to each "No" 
answer, verifying the corrections were made by the trainee CE. The SrCE/SCE 
returns the photocopy of the checklist to the trainee CE. 

b. If the SrCE/SCE did not check the "Check here to Return to SrCE/SCE" box, no 
further action on the checklist is required.

For NIOSH Referral checklist and Recommended Decisions checklist:

a. If the SrCE answered "No" to any questions on the checklist: 

i. If the "Check here to Return to SrCE" box is checked off, the CE 



routes the photocopy of the checklist, with the case file, to the 
SrCE/SCE for verification. After the SrCE/SCE reviews the 
corrections, the SrCE/SCE initials next to each "No" answer, verifying
the corrections were made by the CE. The SrCE/SCE returns the 
photocopy of the checklist to the CE. 

ii. If the SrCE/SCE did not check the "Check here to Return to SrCE" 
box, no further action on the checklist is required. The CE routes the 
file to the SrCE/SCE, and changes the location in ECMS on the Case 
screen.

b. If the SrCE/SCE answered "Yes" to all questions on the checklist, since there are 
no changes for the CE to make, no further action on the checklist is required. 

11. For the Initial Development checklist and Follow-Up Development checklist, 
the trainee CE completes the development action by mailing out the development 
letter(s) or correspondence. For the first three months that a trainee CE has been 
assigned a case assignment, the SrCE shares the checklists with the SCE as part of 
the mentoring and training process. 

12. For the NIOSH Referral checklist and Recommended Decisions checklist, once
the review process is complete and the package/decision is ready to be sent, the 
current process in each DO for sending the packages and coding ECMS will be 
followed. It is the responsibility of each District Office to ensure that the proper 
status codes for cases sent to NIOSH and for recommended decisions are entered into
ECMS with the proper status effective dates (the date on the NRSD or decision). The
NIOSH Referral and Recommended Decisions checklists are completed by the 
SrCE and a random sample, designated by the supervisor, will be provided to the 
SCE periodically as required for appraisal purposes. All checklists will be provided 
to DO management after the results of the performance sampling have been shared 
with the employee. 

13. The QC Checklist review process is now complete. It is then within the discretion of the CE as 
to whether or not s/he wants to maintain the photocopy of the completed checklist.

14. Checklists without case or claims examiner identifiers may be provided to management at any 
time for training and quality control measures. Other than outlined in this bulletin, the checklists 
completed by the SrCE may not be used in establishing the rating record for the CE’s they are 
mentoring. 

15. The checklists will be used for new actions subsequent to the date of this bulletin. Training on 
the bulletin and the associated checklists will be provided in the District Offices.

16. Analysis of Results

The original completed Quality Control Checklists are maintained by the SrCE or SCE as indicated.
On a quarterly basis, the District Offices are required to prepare the Analysis Reports for QC 
Checklists (Attachments 6-9) for the DO’s Regional Director, and Deputy Director of EEOICPA. 
This analysis must be completed by the SrCE’s, given that management will not be reviewing the 
checklists for NIOSH referrals and recommended decisions until after the appraisal period. The 
reports are then sent via E-mail to the Regional Director and DEEOIC Deputy Director. 

Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation



Distribution: Distribution List No. 1: (Claims Examiners, Supervisory Claims Examiners, Technical
Assistants, Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation 
Chiefs, Hearing Representatives, District Office Mail & File Sections.)

03-21 Coverage of Uniformed Members of the military

EEOICPA BULLETIN NO.03-21 
Issue Date: April 2, 2003 

________________________________________________________________

Effective Date: April 2, 2003 
________________________________________________________________

Expiration Date: April 2, 2004 

________________________________________________________________

Subject: Coverage of Uniformed Members of the Military 

Background: DEEOIC has received several claims for compensation under the Act brought by 
persons, or their survivors, who based their claims exclusively upon service in the United States 
military. These claims raised questions as to whether members of the military would qualify as 
"covered employees" under EEOICPA. The military services include the Army, Navy, Air Force, 
and Marine Corps. Other organizations within the military, such as the Army Corps of Engineers, 
would also be affected.

It has been determined that a claimant seeking benefits under EEOICPA cannot obtain such benefits
based upon service in the military. However, civilian personnel employed in the military services 
may be eligible for benefits under EEOICPA.

Reference: Energy Employees Occupational Illness Compensation Act of 2000, 42 U.S.C. § 7384 et
seq. 

Purpose: To provide procedures for processing claims from uniformed members of the military. 

Applicability: All staff. 

Actions: 

1. When a new claim for compensation is submitted, the claims examiner (CE) reviews the 
documentation submitted with the EE-1 or EE-2 and EE-3 forms. Based on this review, the CE 
determines whether the claimant has identified any service in the U.S. military. 

2. Development of any non-military employment should proceed in the usual manner. If the 
evidence is unclear as to whether employment is military or non-military, the claimant should be 
asked to provide clarification. The CE must review any documentation submitted by the claimant 
and undertake any additional development necessary to clarify the individual’s employment status. 
Upon finding that the claimed employee has military service, and it is the sole "employment" listed 
on the EE-3 form, the CE must deny the claim. The CE will issue recommended decisions denying 
the claim on the basis that service in the U.S. military service does not qualify as covered 
employment under any provision of the EEOICPA. 

3. In the conclusions of law portion of the recommended decision, the CE explains that there is no 
provision for coverage of military service under the EEOICPA. The following wording should be 
inserted as a summary of the DEEOIC policy. "It has been determined that Congress did not 
expressly direct that military personnel be included as covered employees under the Act. Military 
personnel suffering from injuries resulting from Government service are already covered under a 
separate benefits program for veterans."

4. If military service is just a part of the employment claimed on the EE-3 form, the CE will only 



undertake development concerning the non-military claimed employment period(s). 

5. The handling of cases involving civilian employees of any of the military services, including the 
Army Corps of Engineers, will be the subject of a future bulletin, currently under development. The
CE must hold all such cases until formal guidance, in the form of a bulletin, is issued. 

Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections 

03-22 Reissue - ECMS Closure Codes

EEOICPA BULLETIN NO. 03-22 
Issue Date: April 2, 2003

________________________________________________________________

Effective Date: April 2, 2003 

________________________________________________________________

Expiration Date: April 2, 2004 

________________________________________________________________

Subject: Reissue -- ECMS Closure Codes

Background: The purpose of this bulletin is to introduce new procedures for the use of closure 
codes in ECMS. Bulletin 02-23, "ECMS Closure Codes", required the input of a closure code for 
each claim. Subsequently, the determination was made that only claims in certain postures would 
need an actual closure code. This bulletin outlines the instances in which a closure code is required 
on a claim. 

A new closure code, C2 -- Closed, Administrative Closure, has been added to ECMS. The code, CC 
-- Appealed to District Court, is not a closure code, and thus will not be addressed in this bulletin. It 
does remain a valid claim status code.

Note - This bulletin replaces Bulletin 02-23, ECMS Closure Codes.

References: ECMS FAQs (Frequently Asked Questions) on the DEEOIC shared drive, and 
EEOICPA Bulletin 02-23, "ECMS Closure Codes".

Purpose: To clarify when and how ECMS closure codes should be used. 

Applicability: All staff.

Actions: 

The CE is required to input the following ECMS closure codes in the Claim Status History screen 
as appropriate.

C0 CLOSED - ADMINISTRATIVE ERROR

· Use this claim status code if a claim is created in error.

C1 CLOSED - CLAIM WITHDRAWN BY CLAIMANT



· Use this claim status code if the claimant withdraws 
an unadjudicated claim.

C2 CLOSED - ADMINISTRATIVE CLOSURE

· Use this claim status code if the claimant does not 
complete and return required forms, and therefore 
adjudication cannot continue. These include: EE-15, 
NIOSH Smoking and Race questionnaires, NIOSH 
OCAS-1.

C3 CLOSED - EMPLOYEE DIED

· Use this claim status code when the employee dies. 
This code can be used on adjudicated and 
unadjudicated claims.

· If submitted, bills on unadjudicated and
denied cases will be rejected for 
processing and payment.

· Bills on approved cases will be 
accepted for processing and possible 
payment.

C8 CLOSED - SURVIVOR DIED PRIOR TO PAYMENT BEING
MADE

· Use this claim status code on a survivor claim if the 
survivor dies before compensation is paid.

C9 CLOSED - RECA CLAIM

· Use this claim status code if a claim is filed with 
EEOICP prior to adjudication by the Department of 
Justice.

2. The following status codes have been determined as unnecessary, and therefore deactivated in 
ECMS: C4 (Closed, FAB Affirmed DO Denial); C5 (Closed, FAB Reversed DO Recommended 
Decision and Issued Denial); C7 (Closed, Survivor Paid). All currently used C4, C5, and C7 codes 
will be programmatically removed from ECMS.

3. Due to the addition of the new C2 code, all previously deactivated C2 codes (Closed, Employee 
Died, all benefits paid) and all previously deactivated C6 codes (Closed, Employee Died, no 
activity for 12 months) will be systematically changed to C3 (Closed, Employee Died).  

Backfill will not be required.

Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution: Distribution List No. 1: (Claims Examiners, Supervisory Claims Examiners, Technical
Assistants, Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation 
Chiefs, Hearing Representatives, District Office Mail & File Sections.)

03-23 Review of Dose Reconstruction in the Final Adjudication Branch Hearing Process



EEOICPA BULLETIN NO.03-23 
Issue Date: May 2, 2003

___________________________________________________________

Effective Date: May 2, 2003

___________________________________________________________

Expiration Date: May 3, 2004

___________________________________________________________

Subject: Review of Dose Reconstruction in the Final Adjudication Branch Hearing Process

Background: 20 CFR 30.318(a) provides for the review by the Final Adjudication Branch (FAB) of 
any objections raised by the claimant related to the factual findings upon which NIOSH based its 
dose reconstruction. If these factual findings are not supported by substantial evidence, the case 
must be remanded to the district office for referral to NIOSH.

The first sentence of 20 CFR 30.318(b) provides that the methodology NIOSH uses in making 
radiation dose estimates, established by regulations issued by HHS at 42 CFR 82, is "binding on the
FAB." Dose reconstruction is considered to be the "methodology" defined herein. Some of that 
"methodology" is dictated by 42 U.S.C. 7384n(c) and (d). For example, NIOSH dose reconstruction
methods must "be based on the radiation dose received by the employee (or a group of employees 
performing similar work) . . . and the upper 99 percent confidence interval of the probability of 
causation in the radioepidemiological tables published under the . . . Orphan Drug Act." The Act 
also requires NIOSH to consider the type of cancer, past health-related activities (such as smoking),
and information on the risk of developing a radiation-related cancer from workplace exposure. 

The "methods" of dose reconstruction are set out in 42 CFR Part 82 and include: analyzing specific 
characteristics of the monitoring procedures in a given work setting; identifying events or processes
that were unmonitored; identifying the types and quantities of radioactive materials involved; 
evaluating production processes and safety procedures; applying certain assumptions that err 
reasonably on the side of overestimating exposures while achieving efficiency; and using current 
models for calculating internal dose published by the International Commission on Radiological 
Protection (ICRP). The NIOSH "efficiency" process of using overestimates and underestimates in 
dose reconstruction is another example of a methodology. It is these "methods" that cannot be 
addressed by FAB.

A separate issue from methodology (discussed above) is addressed in the second sentence of 20 
CFR 30.318(b), namely "application." This portion of the rule notes that a claimant may present 
arguments to the FAB that NIOSH made an error in applying the radiation dose estimate methods to
his or her individual circumstances. The rule grants the FAB authority to address issues concerning 
application. Some examples of application include: did NIOSH identify all sources of exposure to 
the worker; were the air samples chosen to represent the air breathed by the worker appropriate; is 
the group of co-workers appropriate for determining exposure to the worker; and are appropriate 
assumptions made about the particular physical or chemical form of radioactive material that was 
used in the facility where the employee worked and its solubility class. Another application issue 
might involve the use of the "worst case" approach (which is a NIOSH method). The application 
aspect of this issue might be whether the "worst case" selected, i.e., the case that provides for the 
highest radiation dose, was indeed the worst case.

A meeting between DOL and NIOSH management was held in Cincinnati, OH, on November 13 – 
14, 2002. The primary topic of discussion was the DOL – NIOSH approach to handling objections 
to recommended decisions that involve technical issues related to NIOSH dose reconstructions. The
actions described below are the product of those deliberations and subsequent discussions between 
DOL and NIOSH.



Training for district office staff and FAB staff was provided by the DEEOIC Health Physicist as 
part of the NIOSH training conducted in the National and District Offices in January and the FAB 
training in February 2003.

Reference: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C. 
§ 7384n(c) and (d); final rule 20 CFR § 30.318; and 42 CFR Part 82.

Purpose: To provide procedures for FAB review of claimant objections to NIOSH dose 
reconstruction decisions. 

Applicability: FAB staff and DEEOIC Health Physicist. 

Actions: 

1. The DEEOIC Health Physicist serves as the central liaison between NIOSH and DOL on all dose 
reconstruction related issues. All objections that come to the Final Adjudication Branch (FAB), that 
are related to dose reconstruction, must be forwarded to the DEEOIC Health Physicist for review, 
except as noted in Item 2. This process of consulting the DEEOIC Health Physicist occurs for every
case in which a claimant provides objections to matters involving dose reconstruction (at least 
initially, until further notice).

2. After a recommended decision has been issued, the claimant may submit written objections and 
request a review of the written record (RWR) or hearing. When a FAB representative reviews the 
objections to a dose reconstruction, he/she will note that the objection involves dose reconstruction. 
The Hearing Representative (HR)/CE will review the claimant’s objections and first determine 
whether the objections are solely related to factual findings, i.e., whether the facts upon which the 
dose reconstruction report was based were correct. This is the only determination the HR/CE may 
make on his/her own. If the HR/CE determines, after the hearing or the RWR, that the factual 
evidence reviewed by NIOSH was properly addressed, the HR/CE will accept NIOSH’s findings 
(no referral to the DEEOIC Health Physicist is necessary). If the HR/CE determines that there is 
substantial factual evidence that was not reviewed by NIOSH, he/she remands the case to the DO 
for referral to NIOSH for review (no referral to the DEEOIC Health Physicist is necessary). 
Hearing representatives will NOT determine on their own whether an objection addresses 
methodology or application. The DEEOIC Health Physicist will make this determination.

Once the HR/CE identifies a technical objection involving methodology or application, either 
before or after the hearing or through the RWR, he or she must send the technical objection and 
associated information to the DEEOIC Health Physicist. The DEEOIC Health Physicist reviews the 
objections and the case. He will then determine whether the objections raised are objections as to 
factual findings, application or methodology. As part of his review, he will refer pertinent parts of 
the case and the objections (in writing with specific questions) to NIOSH for their opinion on the 
objections. Any response from the NIOSH Office of Compensation Analysis and Support (OCAS) 
to the DEEOIC Health Physicist will be in writing and represent NIOSH’s overall opinion on the 
issues presented. NIOSH will be requested to respond to DOL’s inquiries within 30 days of the date 
they receive the inquiry.

The DEEOIC Health Physicist then forwards the case and his opinion (and NIOSH’s opinion, if 
any) to the FAB. The DEEOIC Health Physicist’s opinion and the NIOSH response will NOT be 
given to the claimants with the final decision (but would be available from the case file).

If none of the objections are deemed plausible by the DEEOIC Health Physicist, the hearing 
representative incorporates the DEEOIC Health Physicist’s findings on these technical issues into 
the final decision.

If there are any objections to dose reconstruction related to the factual findings the DEEOIC Health 
Physicist determines to be unsupported by substantial evidence or to an application of methodology 
issue that should be considered by NIOSH, he notifies the FAB hearing representative and the case 
is remanded to the district office with instructions to refer back to NIOSH. In most cases, NIOSH 



will perform a new dose reconstruction (based on the circumstances of the remand). Remanded 
cases will more than likely contain new facts that were not previously reviewed in the case by 
NIOSH.

When a particular objection is directed at NIOSH’s methodology, the hearing representative will 
state in the decision that, based on 20 CFR § 30.318(b), this issue cannot be addressed. However, 
the hearing representative will only make this statement if so advised by the DEEOIC Health 
Physicist. 

The hearing representative includes a discussion in the remand order of the facts of the case. The 
hearing representative also includes a separate document for the claims examiner (CE) to forward to
NIOSH. This document contains the list of questions to be addressed by NIOSH. The CE prepares a
cover letter to forward the FAB questions to NIOSH.

No time frame is imposed on NIOSH regarding how long it will take to return remanded cases 
(given that a new dose reconstruction may be required).

The DEEOIC Health Physicist tracks trends with regard to the types of objections received, and 
notifies NIOSH of these trends as necessary. The trends provided to NIOSH include the type of 
issues raised, case numbers, names, SSN, etc.

Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections

Distribution List No. 4: FAB National Office & Regional FAB Units

Distribution List No. 6: Regional Directors, District Directors, Assistant District Directors, National
Office Staff

03-24 Probability of Causation Instructions for Certain Special Circumstances

EEOICPA BULLETIN NO.03-24 
Issue Date: May 2, 2003 

________________________________________________________________

Effective Date: May 2, 2003 

________________________________________________________________

Expiration Date: May 3, 2004 

________________________________________________________________

Subject: Probability of Causation Instructions for Certain Special Circumstances

Background: Section 20 CFR 30.115(a) of the final regulations provides that the Office of Workers 
Compensation Programs (OWCP) will forward eligible claimant application packages to Health and
Human Services (HHS) for dose reconstruction. When the dose reconstructions are received from 
the National Institute for Occupational Safety and Health (NIOSH) , the Claims Examiner (CE) 
determines the probability of causation (PoC)using NIOSH-IREP (42 CFR 81, Subpart E). This 
Bulletin provides additional details for the processing of claims related to seven issues involving 
multiple cancers.



The items addressed below were compiled from discussions arising out of the NIOSH training 
sessions held in each of the district offices in January 2003. These issues have been resolved 
through communication between DOL and NIOSH.

Reference: Final regulation 20 CFR 30.115(a); 42 CFR 81, Subpart E; and Procedure Manual, 
Chapter 2-600.

Purpose: Provide procedures for processing PoC for cases involving certain special circumstances 
with regard to multiple cancers.

Applicability: All staff. 

Actions: 

When a claimant provides evidence that the covered employee had multiple skin cancers, including 
relatively large numbers of skin cancers (e.g., greater than 12), the CE will proceed in the following
manner.  Each malignant skin neoplasm, e.g., basal or squamous cell cancer, will be considered as a 
separate primary cancer, unless it is noted in the medical record that the neoplasm is a metastatic 
lesion.  For NIOSH dose calculations, the date of diagnosis and the location (e.g., arm, neck, back) 
for each skin cancer are important and should be indicated in the medical section of the NIOSH 
Referral Summary Document.

Since IREP only accommodates 12 entries for the equation used in multiple primary cancer 
situations, the CE must use the 12 primary skin cancers with the highest probabilities of causation 
(PoCs).  If there are more than 12 primary skin cancers and the PoC result is still below 50%, the 
CE will contact the DOL Health Physicist and he will create an Excel spreadsheet based on the 
equation for calculating the PoC for multiple primary cancers.

Multiple primary cancer locations for other organs are also a possibility.  If more than one primary 
cancer location is identified for an organ in the medical records, e.g., multiple sites of primary 
cancer in the lung, the CE should note that fact in the medical section of the NIOSH Referral 
Summary Document. The CE notes the cancer locations within organ and the diagnosis date. 
NIOSH will perform dose calculations for each primary cancer site in a specific organ. When the 
dose reconstruction results are reported by NIOSH, the CE will calculate PoC values for each of the
primary cancers in that organ.

2. For cases involving multiple primary cancers wherein the PoC for the cancers is greater than 50%
(calculated using the multiple primary cancer equation in 42 CFR 81.25), all of the primary cancers 
will be covered for medical benefits. 

3. In some cases, multiple primary cancers may be present, including CLL, and the PoC is greater 
than 50%. One situation might involve two or more primary cancers, one of which is CLL, and the 
PoC based on the other primary cancer(s) is greater than 50% (CLL has a PoC = 0).  Another 
situation might involve a claimant who previously received an award (PoC greater than 50%) and 
later develops CLL.  In these cases, the medical benefits for CLL will be covered.

4. As part of their efficiency review process during dose reconstruction, NIOSH performs 
preliminary PoC calculations. When a covered employee has more than one primary cancer, NIOSH
will only perform dose reconstruction on the cancers until they yield, together, a preliminary PoC 
greater than 50%. If all primary cancers claimed have not gone through dose reconstruction when 
the 50% threshold has been reached, NIOSH will not complete dose reconstruction for the rest of 
the cancers. The CE will only use the dose reconstruction results for the primary cancers provided 
by NIOSH as long as these data result in a PoC of greater than 50%. The calculation of additional 
PoCs for the remaining primary cancers, which were not calculated, would only make the final 
numerical value of the PoC larger. All of the cancers, including those for which NIOSH did not 
perform a dose calculation, are covered for medical benefits.

5. In cases where there are only secondary cancers and no primary cancers, NIOSH will stop the 
dose reconstruction after they find a cancer that results in a PoC greater than 50%. They will 



provide only the dose reconstruction data for that secondary cancer to the DO for the CE to 
calculate the PoC. All of the secondary cancers are covered for medical benefits even if no dose 
reconstruction was performed for a secondary cancer. EEOICP Procedure Manual Chapter 
2-600.11(e) provides additional guidance for these situations.

6. There may be cases where there are only secondary cancers and NIOSH’s preliminary estimate of
the PoC is less than 50%. In these events, NIOSH will send all of the dose reconstructions for the 
secondary cancers.  The CE will perform the IREP calculations for all of the secondary cancers, 
which is the current practice. The CE selects the site producing the highest estimate for the PoC to 
adjudicate the claim. 

7. For leukemia cases, NIOSH will provide dose reconstruction results for all of the leukemia 
models, as applicable. Following the standard approach, the CE will make the final PoC 
determination based on the leukemia model that yields the highest PoC. 

Disposition: Retain until incorporated in the Federal (EEOICP) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections 

03-25 Use of Revised EE-5 Employment Verification Form

EEOICPA BULLETIN NO. 03-25 
Issue Date: May 5, 2003

________________________________________________________________

Effective Date: May 5, 2003

________________________________________________________________

Expiration Date: May 5, 2003

________________________________________________________________

Subject: Use of Revised EE-5 Employment Verification Form.

Background: The purpose of this bulletin is to introduce a revised EE-5 Employment Verification 
Form. Compared to the earlier version, the revised EE-5 incorporates many changes that will enable
the district offices to more quickly and accurately collect employment data from the Department of 
Energy (DOE). 

References: 20 CFR § 30.105, PM 2-0400.3-4

Purpose: To provide the district offices with a revised EE-5 Employment Verification Form. 

Applicability: Claims Examiners, Senior Claims Examiners, All Supervisors, District Directors.

Actions: 

1. The revised EE-5 Employment Verification Sheet replaces all earlier versions. The claims 
examiner (CE) is to use the revised version in all future instances where employment verification is 
required by the DOE. 

2. The CE is to use established policy and procedure in identifying the appropriate DOE 
employment verification action site or operation center handling employment verifications for DOE



facilities. Refer to PM 2-0400 & Bulletin 02-02.

3. After the CE determines the DOE action site responsible for verifying claimed employment, a 
cover letter is to be prepared for the attention of the appropriate DOE point of contact (Attachment 
1). 

4. Attached to the cover letter will be a separate EE-5 Employment Verification Sheet (Attachment 
2) for each claimed employer the DOE must comment on. For each EE-5 required, the CE is to 
complete the Employee Information section providing the employee name, SSN, claimed employer 
name and the facility where employment is alleged to have occurred. The form allows the DOE to 
complete the Employee Information section in situations where they possess information on the 
employee that was not provided in the claimed work history. The CE is to also include a copy of the
EE-1 or 2 Claim for Benefits and EE-3 Employment History. The entire package is to be mailed 
directly to the responsible DOE point of contact. 

5. The CE is not to release an EE-5 unless the claimant has specified employment at a DOE facility 
covered by the appropriate DOE action site. To make this determination, the CE is to compare 
claimed employment locations to the list of DOE facilities maintained on the OWA web site or in 
the Federal register. Because the claimant is asked to identify the entire work history of an alleged 
employee, it may be difficult to ascertain whether or not the location of employment duties occurred
at a DOE facility. As such, the CE must be careful to identify any claimed employment that may 
potentially be linked to a covered facility. If the claimant has identified an employer without a clear 
location of where employment occurred and the CE suspects that it may have been at a DOE 
facility, clarification must be obtained. The CE may suspect employment at a DOE facility, if the 
claimant indicates employment occurred at a location where work was performed in conjunction 
with atomic weapons, radioactive materials or DOE weapon programs. 

6. #9; If the CE determines that clarification is required, a letter should be prepared advising the 
claimant that employment must be claimed at a covered facility type such as a DOE facility. The 
claimant is to be asked to specify the name of the DOE facility where employment is alleged to 
have occurred. The CE can refer the claimant to the list of covered facilities provided in the Federal 
Register or online at the DOE webpage. A period of thirty days is to be granted to the claimant to 
provide evidence establishing claimed employment at a covered DOE facility. If after thirty days 
the claimant has not responded, or provided evidence that does not identify a claimed DOE facility, 
the CE can conclude that the claimed employment is not eligible for consideration under EEOICPA.
The conclusion of the CE to exclude the employer from consideration is to be noted in the 
Statement of Facts prepared by the CE in the Recommended Decision.

7. Upon receipt of an EE-5 from the DOE action site, the CE should review it for completeness. The
DOE is responsible for marking one of the three options provided on the form and attaching any 
relevant information. In addition, the DOE representative completing the form must certify its 
accuracy. Any form that does not meet these requirements is to be returned to the DOE action site 
for completion. In this situation, the CE should input code DE in ECMS effective the date of 
resubmission. 

8. Once DOE has marked one of the options and signed the EE-5, it is considered the final comment
from DOE in regard to claimed employment. No further employment verification information 
should be sought from the DOE after a completed EE-5 has been received by the CE.

Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution: Distribution List No. 1: (Claims Examiners, Supervisory Claims Examiners, Technical
Assistants, Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation 



Chiefs, Hearing Representatives, District Office Mail & File Sections.) 

U. S. DEPARTMENT OF LABOR EMPLOYMENT STANDARDS ADMINISTRATION 

OFFICE OF WORKERS’ COMPENSATION PROGRAMS

DIVISION OF ENERGY EMPLOYEES’ OCCUPATIONAL 

ILLNESS COMPENSATION

(District Office Address)

(Date)

EMPLOYEE NAME:

CLAIM FILE NUMBER:

(DOE Operations Address)

To Whom It May Concern:

A claim for benefits under the Energy Employees’ Occupational Illness Compensation Program Act (EEOICPA) has 
been submitted with respect to the employee named above, claiming employment at a Department of Energy facility. He
or she is claiming that employment for the Department of Energy or one of its contractors or subcontractors has 
contributed to a covered illness. Your facility has been identified as having possession of or access to records that can 
verify the accuracy of claimed employment. 

Included as an attachment to this cover letter is a copy of the claimant’s EE-1 or EE-2 Claim for Benefits, the EE-3 
Employment History and an EE-5 Employment Verification Sheet. 

I have reviewed the claimed work history provided by the claimant and have determined that your site is responsible for
verifying the accuracy of a claimed period of employment. Marked on the attached EE-5 is the name of the employee, 
employee SSN, employer name and the facility where employment is alleged to have occurred. 

Please conduct a reasonable search of existing records to determine whether the claimed employment history is 
accurate. Verify any period of employment including any that is not noted on this form or by the claimant on the EE-3 
Employment History. You may make as many copies of the Employment Verification Sheet as necessary. 

Please return the completed Employment Verification Sheets to the address provided above. If you have received this 
request in error or if you have any other concerns, please feel free to contact me directly at ***-***-**** or fax 
***-***-****.

Sincerely,

 

Claims Examiner

Attachments:

EE-1/2 Claim for Benefits

EE-3 Employment History

 



 



03-26 Government agency employment

EEOICPA BULLETIN NO.03-26 
Issue Date: June 3, 2003



___________________________________________________________

Effective Date: June 3, 2003

___________________________________________________________

Expiration Date: June 3, 2004

___________________________________________________________

Subject: Eligibility status of an employee of a government agency who can be considered to be a 
"DOE contractor employee."

Background: A number of EEOICPA claims have been filed by current or former employees of state
or federal government agencies seeking coverage as a "DOE contractor employee." Many of these 
claims involve government employees who were conducting contracted work at a DOE facility. 
Other claims involve employees of regulatory agencies who performed inspections or other duties 
required by their agency mission at a DOE facility where a contract or an agreement was 
established. These claims raise the question whether an employee of a state or federal agency can be
considered a "Department of Energy contractor employee" within the meaning of EEOICPA, 42 
U.S.C. § 7384l(11). 

It has been determined that a civilian employee of a state or federal government agency can be 
considered a "DOE contractor employee" if the government agency employing that individual is (1)
found to have entered into a contract with DOE for the accomplishment of one or more services it 
was not statutorily obligated to perform, and (2) DOE compensated the agency for that activity. 
This Bulletin does not address EEOICPA eligibility status of uniformed members of the military 
services. That issue is addressed in EEOICPA Bulletin 03-21. However, a civilian employee of the 
Department of Defense (DOD) may be eligible for EEOICPA benefits as a "DOE contractor 
employee." For example, a substantial number of the employees of the United States Army Corps of
Engineers (Corps) are civilian, rather than military, employees and the Manhattan Engineer District 
was a part of the Corps. The Corps also performed work at DOE facilities pursuant to contracts with
the Atomic Energy Commission. If a civilian employee of the DOD meets the criteria required to be
considered a "DOE contractor employee" he or she is not excluded from EEOICPA coverage 
merely because they were employed by DOD.

The policy and procedures outlined in this Bulletin only apply to state and federal agencies that 
have/had a contract or an agreement with a designated DOE facility. Atomic Weapons Employers, 
Beryllium Vendors, and RECA recipients are excluded.

"Contract" is defined as: an agreement that something specific is to be done in return for some 
payment or consideration. This definition may be satisfied where such an exchange has taken place 
and the agreement is in the form of a memorandum of understanding, a cooperative agreement, or 
an actual written contract. An oral agreement may also constitute a contract within the meaning of 
EEOICPA and be sufficient to make the government agency a "DOE contractor."

Reference: Energy Employees Occupational Illness Compensation Program Act of 2000, 42 U.S.C. 
§§ 7384l(9)(B)(ii)(II); 7384l(11); 7384l(14); 7384r(d); and 20 CFR § 30.112.

Purpose: To provide procedures for processing claims from state and federal government employees
seeking EEOICPA coverage as a "DOE contractor employee." 

Applicability: All staff.

Action:

1. When a new claim for compensation is received, the claims examiner (CE) must determine 
whether the employee is a covered employee under the EEOICPA. EEOICPA makes compensation 
payable in certain situations to a "DOE contractor employee." To determine if an employee of a 
state or federal agency is a "DOE contractor employee" the first criterion to be met is whether the 



agency performed a service for the DOE. The second criterion is whether the DOE compensated the
agency for that activity. 

2. While developing the case, the CE must collect as much information as possible from the 
claimant or the DOE to establish that a contract or an agreement between the state or federal agency
and the DOE existed. The CE may conclude that person is a "DOE contractor employee" without 
obtaining a copy of the actual written contract or agreement. However, it is important to acquire 
enough evidence to conclude that the employee was employed by a state or federal agency, which 
performed one or more services for the DOE, and the agency was compensated for the work 
performed for the DOE. The CE may also conclude that the employee is a "DOE contractor 
employee" where the document establishing the arrangement between DOE and the state or federal 
agency is something other than a contract such as a memorandum of understanding or a cooperative
agreement. Further, an oral agreement may be considered a contract for the purpose of determining 
whether an entity is a "DOE contractor."

3. The CE must evaluate the employment history and obtain contractual information and 
employment verification from the DOE and the state or federal agency. The district office contacts 
the federal or state agency directly in an effort to obtain the desired information. The District 
Director will designate an individual in the district office to be responsible for coordinating and 
contacting federal and state agencies. This approach should facilitate better communications with 
the agencies, especially for agencies with numerous requests. The point of contact is to provide 
copies of contracts and contacts to the National Office so that a database can be developed. The 
burden to establish employment and contractual relationships primarily falls on the claimant, 
pursuant to 20 CFR § 30.112 and the DOE, pursuant to 42 U.S.C. § 7384v(c). Accordingly, the CE 
should not pressure a state or federal agency to produce employment or contractual records.

4. Development of any employment for an employee of a state or federal agency proceeds in the 
usual manner. If the evidence is unclear as to whether employment by a state or federal agency can 
be determined using the guidance of this Bulletin, the claimant should be asked to provide 
clarification. The CE must review any documentation submitted by the claimant and undertake any 
additional development necessary to clarify the individual’s employment status. Upon finding that 
the employee does not meet the definition of a "DOE contractor employee" for a state or federal 
agency, and this is the sole employment listed on the EE-3 form, the CE must deny the claim. The 
CE will issue a recommended decision denying the claim on the basis that the employment at the 
state or federal agency does not qualify the claimant as "DOE contractor employee" as defined in 
the EEOICPA. 

5. If the claimant provides information or identifies himself/herself as military personnel, the CE 
must send a letter to the claimant stating that uniformed military personnel are ineligible for 
benefits under the EEOICPA as outlined in EEOICPA Bulletin 03-21. Only civilian employees who 
performed services for the DOE via military contracts are considered DOE contract employees. 
Civilian employees of the military for the sake of this program may be contractor or a federal/state 
employee who worked for a military entity. 

6. If at any time the CE is unable to make a determination whether a federal or state employee is 
eligible under the EEOICPA, the CE refers the issue to the National Office. The referral is made to 
the Branch Chief for BPRP resolution of the issue through the CE’s Supervisor and the District 
Director. The referral can be made in the form of a case file, copies of pertinent documents from a 
case file, or electronic mail (E-mail) and includes a summary of the issue and any supporting 
facts/documents, i.e., copies of payment stubs, employment verification, affidavits, and 
contracts/agreements.

The CE uses the WS/WR guidance provided in EEOICP Bulletin 03-12 to track this request in 
ECMS.

Disposition: Retain until incorporated in the Federal (EEOICP) Procedure Manual



PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections

03-27 Estalishing covered subcontractor employment

EEOICPA BULLETIN NO.03-27              
Issue Date:  May 28, 2003    

________________________________________________________________

Effective Date:  May 28, 2003

________________________________________________________________

Expiration Date:  May 29, 2004

________________________________________________________________

Subject: Establishing covered subcontractor employment.  

Background:  The Energy Employees Occupational Illness Compensation Program Act (EEOICPA) 
extends coverage to subcontractors who have been employed by the Department of Energy (DOE) 
or a beryllium vendor to perform services at certain covered facilities. Subcontractors of Atomic 
Weapons Employers are not eligible per 42 U.S.C. §7384l (3). In addition, subcontractor employees
who were employed by a DOE facility or beryllium vendor performing activities related to 
construction and or maintenance are covered employees as defined by section 7384l (B)(11) of 
EEOICPA and are not limited to the criteria defined under duty station.  

For the purposes of this program, the following definitions will apply:

Contractor – An entity engaged in a contractual business arrangement with the Department of 
Energy to provide services, produce materials or manage operations at a beryllium vendor or 
Department of Energy facility.  

Subcontractor – An entity engaged in a contracted business arrangement with a beryllium vendor 
contractor or a contractor of the Department of Energy to provide a service at a beryllium vendor or 
Department of Energy facility. 

Service – In order for an individual working for a subcontractor to be determined to have 
performed a “service” at a covered facility, the individual must have performed work or labor for 
the benefit of another within the boundaries of a DOE or beryllium vendor facility. Example of 
workers providing such services would be janitors, construction and maintenance workers.

Delivery of Goods- The delivery and loading or unloading of goods alone is not a service and is not
covered for any occupation, including workers involved in the delivery and loading or unloading of 
goods for construction and or maintenance activities.    

Duty Station – The physical site where a subcontractor employee reports or reported to work at a 
DOE or beryllium vendor facility.  Construction and maintenance workers are deemed to report 
directly to a DOE facility or Beryllium vendor in instances where they reported to a union hall or a 
construction or maintenance contracting site and were “dispatched” to a DOE or beryllium vendor 
facility.  Other service contract employees are required to have reported to work at a DOE facility 
or beryllium vendor.

Contract – An agreement to perform a service in exchange for compensation, usually 



memorialized by a memorandum of understanding, a cooperative agreement, an actual written 
contract, or any form of written or implied agreement, is considered a contract for the purpose of 
determining whether an entity is a “DOE contractor.”

Establishing covered employment for subcontractor employees under the EEOICPA may be 
complex. The potential exists for hundreds of subcontractor employees to have been engaged, at 
various times, in employment related activities at DOE and beryllium vendor facilities.  In most 
instances, personnel records pertaining to subcontractors are difficult to locate.  Records that do 
exist, such as security logs or health records are often insufficient to reliably verify employment for 
a particular employee.  As a consequence, the CE must sometimes use affidavits and other types of 
evidence that have varying degrees of probative value in determining the factual basis of a claim.  
Given the complexity of establishing covered employment for subcontractor employment, detailed 
procedural guidance is required.   

Reference: 42 U.S.C. § 7384l(7), 42 U.S.C. § 7384l(11) 

Purpose:  To provide guidance on establishing covered employment for subcontractor employees.  

Applicability: All staff.

Actions: 

1.  Upon the initial review of a non-RECA primary claim, the CE must ensure two criteria are met.  
First, the CE is to decide whether the claimed condition on the EE-1 or EE-2, is appropriate for the 
type of employment facility where employment is alleged to have occurred.  For example, a claim 
for beryllium sensitivity or chronic beryllium disease must indicate employment for a beryllium 
vendor or a DOE facility where beryllium was present; chronic silicosis must indicate employment 
mining tunnels at DOE facilities in Nevada or Alaska; or cancer must indicate employment at a 
DOE facility or atomic weapons employer.  Second, if a covered condition has been claimed, the 
medical documentation must substantiate the presence of cancer, beryllium illness, or silicosis 
(EEOICPA PM 2-400). If the evidence of record does not satisfy either of these initial elements, the 
CE must request such evidence from the claimant.  After appropriate development, the CE is to 
determine whether or not the evidence is sufficient to proceed with additional development or that 
the claim is to be denied for failure to establish a covered condition.

2.  After it is determined that a covered medical condition has been claimed, the CE is to review the 
employment history provided on the EE-3(Employment History Form)or other pertinent 
employment documentation provided by the claimant.  The first item that the CE must discern is the
name of the employer. An employer can be an individual or a private business that hired the 
employee to perform a service in exchange for a wage.  In order for a subcontractor employee to be 
determined to have performed work or labor for DOE or a beryllium vendor, the individual must 
have performed a “service” for the benefit of the DOE or beryllium vendor within the boundaries of
the facility.  For all such employees, mere delivery of goods alone, including the loading or 
unloading of goods, is insufficient to establish that a service was performed for the benefit of DOE 
or beryllium vendor.  For all such employees, the employee must establish that his/her duty station 
is/was on the premise of the DOE or beryllium vendor facility.  Construction or maintenance 
workers who initially report to a union hall or construction or maintenance facility but are then 
“dispatched” to a DOE or beryllium vendor facility to perform these types of services are deemed to
have a duty station at the DOE or beryllium vendor facility.  Examples of jobs associated with 
construction and maintenance include:  asbestos workers, boiler workers, bricklayers, carpenters, 
electrical workers, elevator constructors, iron workers, laborers, operating engineers, plasterers and 
cement masons, painters, roofers, sheet metal workers, plumbers, construction workers, and pipe 
fitters. 

3.  Once the CE has reviewed all employment documentation initially submitted by the claimant, he
or she must compare the claimed work history against the web-based list of covered facilities 
provided by the Department of Energy as per established procedures.  



Subcontractors will not appear on the web based DOE list of covered facilities.  Only major 
contractors are listed under each facility.  The web based list contains the name of the facility, the 
facility type, dates and a brief historical summary of the facility which should be utilized by the CE 
throughout the development of employment.

4.  If the CE compares the work history provided by the claimant with the list of covered facilities 
and is unable to locate the claimed facility, the CE prepares a letter to the claimant.  The letter 
advises the claimant that he/she has not identified employment that would qualify for coverage 
under the EEOICPA.  The letter instructs the claimant to provide clarification or evidence within 30 
days as to whether or not employment occurred at one of the covered facilities. If after thirty days 
no response or evidence is received to identify employment at a covered facility, the CE may 
prepare a recommended decision denying coverage due to the fact that employment at a covered 
facility has not been identified. 

5.  Once the CE has determined that the claimant identified employment with a subcontractor 
performing covered services at a DOE or beryllium vendor facility during a covered time period, 
the CE must determine the relationship between the employer and the facility where the 
employment was claimed.  The CE reviews the name of the DOE facility claimed; the city, state or 
any other description of where the employment activities took place (duty station); the name of the 
company the employee worked for; and the type of services performed.  The CE will also consider 
the employee’s position title to determine the type of services performed. Based on this information,
the CE will often be able to infer the relationship.   

An example of direct employment for a Be vendor (a DOE contractor) is employment for Brush 
Wellman in Elmore, Ohio.  Alternatively, if a claimant states that he/she worked for ABC Electric 
Company at the Brush Wellman facility in Elmore, Ohio, the CE is to proceed with an initial 
finding that the claimant is identifying subcontractor employment, hired by ABC Electric Company 
to perform work or labor at a covered Be vendor facility.  An example of direct DOE employment 
would be if the claimant identified employment at the Portsmouth Gaseous Diffusion Plant (GDP) 
in Piketon, OH, working for Goodyear Atomic Corporation, an established contractor at the 
Portsmouth GDP.  However, if the claimant stated he/she was hired by Grinnel Corporation to 
perform work for the Goodyear Atomic Corporation, the CE would find that the claimant is 
identifying subcontractor employment by an independent contractor (Grinnel Corporation) hired to 
perform work or labor at a covered facility.  

Caution:  The CE must be careful to note that in some instances, a specific employer may serve as 
a contractor at one facility, and a subcontractor at another.  Moreover, the CE should be aware that 
different names can sometimes refer to the same facility e.g. Berylco-Beryllium Corporation of 
America. Therefore, evidence must be thoroughly evaluated to determine whether the employee 
may have worked as a subcontractor at a DOE or beryllium vendor facility.

If the employee claims employment for a subcontractor, including construction and or maintenance,
at a DOE facility or beryllium vendor and the CE identifies the contractor as a possible 
subcontractor, the code “S” (subcontractor) must be entered in the “Employment Classification” 
screen in ECMS indicating a subcontractor has been potentially identified per EEOICPA Bulletin 
03-05. If the relationship is unclear to the CE further development of the situation is necessary. 
                       

If the employee has claimed subcontractor employment during a 

period that the facility was designated an AWE, the CE is to prepare a letter to the claimant advising
him or her that such employment is not covered under the Act.  The CE is to reference 42 U.S.C. 
§7384l (3) and state that this section of the EEOICPA only extends coverage to direct employees of 
an AWE. For example, if a claimant states that the employee worked for XYZ Company at Simonds
Saw & Steel, in Lockport, NY, the CE must make an initial finding the claimant is identifying 
employment that is not covered under the EEOICPA.  



The claimant must be granted 30 days to either demonstrate direct employment for the AWE or 
other employment that would qualify him/her for consideration under the EEOICPA.  If after thirty 
days the claimant has not provided a response, or produced a response that does not qualify him/her
for further consideration, and has no other period of claimed employment that may qualify for 
benefits, the CE can proceed with a recommended denial of benefits on the grounds that there is no 
evidence of covered employment.  

6.  If the CE determines that the claimant is alleging employment at a covered facility but 
determines that the claimant was not performing a “service” as defined above, the CE prepares a 
letter to the claimant.  The letter advises the claimant that he/she has not identified or submitted 
evidence that he/she performed a “service” for the benefit of the DOE as defined above.  An 
example of a service is the installation or maintenance of electrical lines.  However, the mere 
delivery of the material used to install the lines would not be a service.  The claimant is to be 
provided 30 days to submit evidence that during his/her employment he/she performed a “service” 
for the benefit of the DOE.  If after 30 days no response or evidence is submitted to establish that 
the claimant performed a service, the CE prepares a recommended decision denying coverage due 
to the fact that the evidence did not establish that the employee performed a service under the 
EEOICPA.     

7. There are three developmental components that must be met before a decision of covered 
employment can be reached.  The CE must determine whether 1) the claimed period of employment
occurred during a covered time frame as alleged, 2) a contract to provide “covered services” existed
between the claimed subcontractor and the DOE employer or Be vendor at a covered facility 
(during a covered time frame), and 3) whether employment activities (work or labor) took place on 
the premises of the covered facility.

8.  The first developmental component in establishing covered subcontractor employment is to 
verify the claimed period of employment.  The CE is to verify employment with the DOE as 
outlined in EEOICPA PM 2-400.  The CE is to refer to EEOICPA Bulletin 02-34, “Procedures for 
using the on-line ORISE database,” for any facility that is included in the ORISE database.  

9. The CE is to complete the Employee Information section on Form EE-5, Employment 
Verification Sheet, with the employee name, SSN, employer name and DOE facility where the 
employment is alleged to have occurred.  The CE forwards Form EE-5, the DOE cover letter and 
copies of Forms EE-1 or EE-2 and Form EE-3 (or other employment evidence) to the appropriate 
DOE point of contact (POC) or the appropriate corporate verifier. 

The DOE should complete Form EE-5 by verifying the claimed employment, to include the dates 
and location of employment activities and whether the employee was a DOE employee, contractor 
or subcontractor.  The DOE should supply copies of any records pertaining to the employee such as,
a security clearance record, security logs, health records or dose records that would assist the DOL 
in verifying employment, verifying a contractual relationship, or respond that no evidence exists.  
Any primary records connected to radiation dose monitoring should not be submitted (these will be 
requested by NIOSH at a later date if a non-SEC cancer is established), but the DOE should be 
asked to summarize the information reported in such records, i.e., the complete monitoring history 
dates will assist in determining covered SEC employment for 250 days and whether a contract 
existed between the employer and the DOE.  

10.  At the same time as the development of employment with the DOE, the CE will prepare an 
initial development letter to the claimant and request a signed Form SSA-581 and any other 
employment information that would establish covered subcontractor employment.  

The letter outlines the types of evidence that could establish covered employment including 
affidavits, pay stubs, tax records, union documentation, pension records and copies of contracts if 
available.  The CE will not ask the claimant to provide a copy of the original contract.  The CE will 
provide the claimant with Form SSA-581 and instructions for its completion.  The CE advises the 



claimant that in the absence of alternative employment evidence, the DOL will request SSA records 
on receipt of the signed form.  The CE provides the claimant with 30 days to provide a response and
a signed Form SSA-581. 

11.  Once a response is received from the DOE, the CE is to review the evidence to determine if it is
sufficient to establish the components of covered employment. If the DOE or corporate verifier has 
reported on the EE-5 that the claimed period of employment is completely accurate, the CE can find
that 1) employment has been verified, 2) that a contract existed between the subcontractor and the 
DOE employer and 3) that the employment activities took place on the premises of the covered 
facility.  If the DOE was unable to verify employment as alleged, the CE will need to review Form 
EE-5 and any other information provided by the DOE.  It may be that the DOE is able to provide 
evidence substantiating one or two of the required covered employment components, but not all.  
For example, the DOE may not have sufficient evidence to verify the claimed dates of employment,
but they do know that the claimed employer (subcontractor) did have a contract to provide services 
at a covered facility during a specified time frame.  In any event, if the DOE is unable to verify 
employment, the CE is to continue to develop employment to meet the three requirements of 
covered subcontractor employment as indicated.  The CE must enter Code ER or CR as appropriate
in the claims status history screen in ECMS with the effective date as the date received in the DO 
for any claim in which the DOE provided a complete response, a response in which they provided 
all available information, or when they have no employment records (EEOICPA Bulletin 03-07). 

12. On receipt of a claimant’s response to the initial development letter, which should include a 
signed SSA-581, the CE is to review any documentation submitted to determine if the evidence 
submitted proves that the employee worked for the claimed employer.  The CE has the discretion to 
determine whether the evidence is sufficient to prove employment without information from the 
SSA (the claimant may have submitted Forms W-2 or other tax related documents).  However, the 
existing evidence must be of sufficient quality to convince the CE that the claim of the employee is 
accurate.  In the recommended decision, the CE must include a complete and thorough discussion 
of the rationale and evidence upon which the conclusions are based.  Outside of verification by the 
DOE or a corporate verifier, a single source of evidence affirming the period of claimed 
employment is generally not sufficient.  It will take multiple pieces of collaborative documentation 
to reliably establish the accuracy of claimed employment.  Moreover, should the CE decide that the 
SSA employment verification is unnecessary to prove the employment occurred as alleged, he or 
she must continue to develop the two remaining components of covered subcontractor employment,
i.e., evidence of a contractual relationship and that the employee worked on the premises of a 
covered facility.  

If the CE decides that the evidence proves the claim of employment without the SSA records, it 
must also be true that the SSA records will not assist in a determination concerning the existence of 
a contract or the presence of the employee on the premises of the covered facility.  

However, if the CE reviews the information from the claimant and is not convinced that it is 
sufficient to verify employment, the SSA-581 claims package should immediately be referred to the
National Office. 

13.  After the SSA responds to the request for employment evidence, the CE will need to review the 
information in conjunction with the other evidence in the case.  The CE must determine whether the
first component of covered employment, proving that the employee worked for the employer as 
alleged, is substantiated. On receipt of SSA records requested by the NO the CE enters the SR code 
with the effective date the response is received in the office regardless of whether the information 
addresses all, part, or one of the employment periods (EEOICPA Bulletin 02-14).

14.  For more detailed specifics regarding the verification of employment for a DOE facility and or 
beryllium vendor, the CE should refer to EEOICPA Bulletin 02-02. 

15.  It is not necessary to prove beyond a reasonable doubt the accuracy of the alleged period of 



employment.  Rather, the evidence must be of such a convincing quality to assure the adjudicator of
the reasonableness of the claim.  The CE has the discretion to assign probative value to certain 
forms of evidence.  For example, the CE may find that an affidavit from a former CEO of the 
employer has significantly more probative value than that of one from a relative who may benefit 
from any award granted.  The CE must use his or her own judgment to ascertain whether the 
evidence taken as a whole is sufficient to verify employment. In most instances, it will be the 
totality of multiple separate pieces of different evidence that prove that the employee worked for the
employer as alleged. A single affidavit affirming the claimed period of employment at a covered 
facility will generally not suffice.  On the other hand, for example, if the CE obtains an affidavit 
from a co-worker in conjunction with notes from the work site nurse indicating visits for check-ups,
a stronger case can be made affirming the claim of employment.   

16.  If the CE determines that the evidence does not establish the claimed period of employment, 
the CE is to issue a recommended decision to deny based on lack of evidence to establish covered 
employment at a DOE facility.   

17.  If the CE concludes that the evidence is sufficient to verify the claimed dates of covered 
employment, it is then necessary to determine the existence of a contractual connection between the
employee’s primary employer and the covered beryllium vendor or DOE facility. This is the second 
component of covered contractual employment.  The evidence must establish that a contractual 
relationship existed, that it existed during a covered time frame for the facility, and that the contract 
was for services that constitute covered services. 

To establish this component of covered employment, it is not necessary for the claimant, the 
Department of Energy or another entity to provide the actual contract or subcontract for the CE to 
affirm the existence of covered employment (although if available it would assist in establishing a 
contractual relationship).  It is the totality of all the evidence received that will determine whether a 
contract or subcontract did exist.  

For example, if the claimant is alleging that he/she worked as an electrician installing and/or 
repairing electrical lines for ABC Electric at the Medina Facility in Texas during a covered time 
frame, the SSA has confirmed employment for that same period, and the Electrician Local Union 
provided a statement on union letterhead that states they contracted with ABC Electric Co. to 
perform work at the Medina Facility during the covered time period, the CE can proceed with a 
finding that the employee performed a covered service at a covered facility during a covered time 
period for a DOE subcontractor employer.  

Another example would be if the claimant is alleging he/she worked as a construction laborer for 
Grinnel at the Portsmouth GDP in Piketon, OH and the DOE provided a Personnel Clearance 
Master Card (security clearance record) indicating the employee’s name and job title, the name of 
the DOE facility, the company requesting security clearance (Grinnel), and the dates clearance was 
requested and/or granted, the CE can proceed with a finding that the Grinnel had a contract with 
Portsmouth GDP as a subcontractor.  A Personnel Clearance Master Card is evidence that security 
clearance was requested by the subcontractor for the employee to perform work at the DOE facility 
and is sufficient to establish evidence of a contractual relationship (20 CFR 30.206(d)(1)).
 However, it is not sufficient, in and of itself, to establish that the individual employee was 
present on site at the facility.

18.  If the CE determines that the evidence does not establish that a contractual relationship existed 
between the claimed employer and the DOE facility, the CE issues a recommended decision to deny
based on lack of evidence to establish a contractual relationship (component 2).   

19.  Should the evidence substantiate that a contract or subcontract existed during a covered time 
period, the CE must then make a finding concerning the employee’s duty station and the type of 
work performed.  The employee must have performed a service on the premise of the facility.  With 
the exception of construction and maintenance workers, the employee must also have reported to 



work at the facility (duty station must have been at the facility).

Construction and maintenance workers are determined to have a duty station at the covered facility 
if they performed construction or maintenance on the premise. 

20.  The premise of a covered facility is defined differently according to its classification under the 
statute. 

42 U.S.C. 7384l (12) defines a DOE facility as any building, structure, or premise, including the 
grounds upon which such building structure, or premise is located (A) in which operations are, or 
have been, conducted by, or on behalf of, the DOE (except for buildings, structures, premises, 
grounds or operations covered by Executive Order No. 12344, dated 2/1/82 pertaining to the Naval 
Nuclear Propulsion Program); and (B) with regard to which the DOE has or had (i) a proprietary 
interest; or(ii) entered into a contract with an entity to provide management and operation, 
management and integration, environmental remediation services, construction, or maintenance 
services.  

42 U.S.C. 7384n(a) provides that a covered beryllium employee shall, in the absence of substantial 
evidence to the contrary, be determined to have been exposed to beryllium in the performance of 
duty for the purpose of the compensation program if, and only if, the covered beryllium employee 
was 1) employed at a DOE facility; or 2) present at a DOE facility or a facility owned and operated 
by a beryllium vendor, because of employment by the United States, a beryllium vendor, or a 
contractor or subcontractor of the DOE; during a period when beryllium dust, particles, or vapor 
may have been present at such facility.  

In making a finding regarding the presence of the employee on the premise of the covered facility, 
the ideal form of the evidence will be security logs, health records or a summary of the radiation 
dose monitoring.  Security logs are defined as signature logs that provide the employees name and 
dates of entry or exit at the DOE facility.  They are different from security clearance records in that 
they provide evidence of entry onto the premises of the facility, whereas the security clearance 
documents just provide evidence that security clearance was requested but does not establish 
presence on the facility.   

In many instances the CE will be required to utilize affidavits (Form EE-4 or other form of 
affidavit).  It will be left to the judgment of the CE to determine whether the evidence of file is 
sufficient to establish the presence of the employee on the premises of the covered facility.  As a 
general rule, a single affidavit from a spouse or family member without other collaborative 
documentation is insufficient to make a reasonable finding of fact.  However, an affidavit from a 
co-worker is of much greater value.  Other examples of documentation are punch cards, time and 
attendance forms, minutes from employment related meeting(s) that list the claimant in attendance 
and written correspondence from the employer.  

21. If the CE can verify that the employee worked for a subcontractor during a covered time frame 
on the premises of a designated DOE or beryllium vendor facility, a finding can be made for 
covered employment.  In the case of a subcontractor employee not involved with construction or 
maintenance, the CE must also find that the employee’s duty station was at the facility.  The CE 
may then proceed with the normal adjudication of any outstanding issues regarding the claim. 

22. If the CE cannot verify the employee’s presence on the premises of a designated DOE or 
beryllium vendor facility, and cannot verify the duty station if necessary, the CE issues a 
recommended decision to deny based on lack of evidence to place the claimant on site at the 
covered facility.    

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 



Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
District Directors, Hearing Representatives, District Office Mail & File Sections

03-28 EEOICPA coverage of the citizens of Marshall Island

EEOICPA BULLETIN NO.03-28 
Issue Date: June 19, 2003

________________________________________________________________

Effective Date: June 19, 2003

________________________________________________________________

Expiration Date: June 19, 2004

________________________________________________________________

NOTE: This bulletin replaces Bulletin 02-22, Suspension Code for Marshall Islands Cases

Subject: EEOICPA Coverage of Citizens of the Marshall Islands

Background: DEEOIC has received claims for compensation under the Energy Employees 
Occupational Illness Compensation Program Act (EEOICPA or Act) from citizens of the Republic 
of the Marshall Islands (RMI). These claims are based on employment related exposure arising 
from the United States' nuclear weapons testing program conducted in the RMI. The Department of 
Energy (DOE) facility, known as the Pacific Proving Ground, was a weapons test site in the South 
Pacific from 1946 to 1962. The district offices were previously instructed (per Bulletin 02-22) to 
halt adjudication on these cases while the National Office researched the Marshallese eligibility. 

In 1986, the United States and the Marshall Islands terminated their trust territory relationship 
through enactment of the Compact of Free Association (Compact). The Compact is a 
comprehensive document encompassing a variety of agreements, including a number of 
socio-economic, agricultural, and monetary compensation programs. Under the Compact, the RMI 
became an independent sovereign nation and U.S. laws ceased to apply unless otherwise specified.

It has been determined that RMI citizens are not eligible for benefits under the EEOICPA as a result
of employment in the Marshall Islands. Claims alleging exposure in the Marshall Islands from 
claimants who are not RMI citizens should be referred to the National Office. 

Reference: Energy Employees Occupational Illness Compensation Act of 2000, 42 U.S.C. § 7384 et
seq. 

Purpose: To provide procedures for processing claims from citizens of the Marshall Islands.

Applicability: All staff. 

Actions: 

1. Any claim in which the EE-1 or EE-2 form indicated the employee was a non-U.S. citizen and 
worked for the Department of Energy in the Marshall Islands should have been coded HM (Hold - 
Marshall Islands) on the claim status screen in ECMS. HM is a suspension code that indicates the 
claim is from the Marshall Islands and all adjudication is on hold until notified by the National 
Office to release the hold status and commence the adjudicatory process per Bulletin 02-22. This 
Bulletin provides the notification to proceed with the adjudication of these cases.

2. When a new claim for compensation is submitted, the claims examiner (CE) reviews the 
documentation submitted with the EE-1 or EE-2 and EE-3 forms. Based on this review, the CE 



determines whether the claimant identified any employment in the Marshall Islands.

3. Development of any claims relating solely to employment in the Marshall Islands should proceed
in the usual manner. The CE must review any documentation submitted by the claimant and 
undertake any additional development necessary to clarify the individual’s employment status and 
citizenship. Upon finding that the claimed employee is/was a citizen of the RMI, and that the only 
claimed employment was in the RMI, the CE must deny the claim. The CE shall issue a 
recommended decision denying the claim because interpreting EEOICPA to apply to such claims 
would constitute an invasion of the sovereignty of the RMI. The ramifications of this interpretation 
are further addressed in the next Action.

4. In the conclusions of law portion of the recommended decision, the CE shall explain that there is 
no provision for coverage of claims based upon employment in the RMI by citizens of the RMI 
under the EEOICPA. The following wording should be inserted as a summary of the DEEOIC 
policy:

Since interpreting EEOICPA to apply to claims by RMI citizens based upon 
employment in the RMI would constitute an invasion of the sovereignty of the RMI, 
the presumption against applying a statute extraterritorially is invoked. Furthermore, 
there appears to be no contrary intent by Congress to rebut that presumption and, to 
the extent that Congress has expressed any intent, its approval of the Compact of 
Free Association between the United States and the RMI suggests that it did not 
intend for EEOICPA to apply extraterritorially in this situation.

5. Claims of RMI citizens that do not relate solely to employment in the Marshall Islands and 
claims of persons other than RMI citizens alleging employment-related exposure in the Marshall 
Islands should be referred to the National Office. 

Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections 

03-29 Interim procedures for processing claim for new medical condition

EEOICPA BULLETIN NO. 03-29 
Issue Date: June 30, 2003

________________________________________________________________

Effective Date: June 30, 2003 

________________________________________________________________

Expiration Date: June 30, 2004

________________________________________________________________

Subject: Interim procedures for processing claims for new medical conditions on existing EEOICP 
claims. 

Background: New guidelines have been established for the filing of additional medical conditions 
after initial filing of a claim. If a new medical condition is claimed after a Final Decision, the new 
condition is considered a new claim. However, ECMS is not equipped currently to accept a new 



claim for an already existing claimant. ECMS will be reconfigured to accept new claims for 
existing claimants, but until that time, this bulletin addresses the temporary procedures set up to 
accommodate new medical conditions for adjudicated claims. 

References: Policy teleconference, dated 3-6-03; ECMS FAQ’s.

Purpose: To provide interim procedures to the District Offices and FAB on how to process new 
claims for existing claimants. 

Applicability: All staff.

Actions: 

When a case has a Final Decision, and a current claimant on the case submits a subsequent claim 
form for a new covered medical condition, the new claim filing is recorded in ECMS by entry of 
claim status code ‘RD’. (Specific data entry instructions are contained in Action items 2-11, below.)
A new claim form for new covered medical conditions is required once a Final Decision is issued. 
Please note: this does not apply to consequential conditions. New covered conditions, including all 
cancers, CBD, Beryllium Sensitivity, and Chronic Silicosis, would only be considered new medical 
conditions if they were not previously addressed in a Final Decision. If the claimant only submits 
new medical evidence for a covered condition, e.g., medical test results indicating the presence of a 
covered condition, then the District Office or FAB will send a letter requesting that the claimant 
submit a new claim form. The DO or FAB will only request a claim form and develop the evidence 
further if it is apparent that coverage is likely. The letter will address the receipt of the new evidence
and explain the need for an EE-1 or EE-2 claim form in order to establish the new claim. If, 
however, the claimant submits new medical evidence only for a non-covered medical condition, a 
claim form would not be requested. If a claimant does submit a new claim form for a new 
non-covered condition, or states that he/she wants the medical condition to be considered, the CE 
must develop and adjudicate the new claim. 

If the case file is at the District Office, and a new claim form is received after a Final Decision has 
been issued, the CE enters the new claim in ECMS by entering an ‘  RD’- Development Resumed -   
in the claim status history screen of ECMS. The status effective date of the ‘RD’ code will be the 
date stamp of receipt in a DOL Office (either district office or FAB office) on the claim form or the 
date stamp of receipt on the initial piece of evidence that instigated the claim, whichever is earliest. 
Once the ‘RD’ code and effective date are entered in ECMS, the CE enters the newly claimed 
medical condition on the Medical Condition screen in ECMS. The CE reviews the new condition 
and begins development of the new medical evidence.

Development of the case will continue through new Recommended and Final Decisions. All of the 
previously entered ECMS claim status codes in the claim status history are all still relevant for the 
case, and will apply to the new claim. They do not need to be re-entered following the ‘RD’ code. 
However, all new development for the claim is now required to be entered in ECMS, including all 
further development claim status history codes. 

If the new medical condition becomes an accepted condition, and the CE enters an "A" in the cond 
status field, then the med status effective date is determined by the following: 

· If the original claim was for Beryllium Sensitivity, and was Accepted, and 
the new claim is for CBD, the med status effective date of the CBD is the 
same as the acceptance date of the Beryllium Sensitivity.

· For all other medical conditions, if the diagnosis date is prior to the new 
claim filing date, the med status effective date would be the new claim filing 
date. 

5. If the case file is at FAB and a new claim form or medical evidence for a new covered medical 
condition is received prior to a Final Decision, and the case is in posture for   Acceptance   of 
benefits, FAB will enter the new claim in ECMS by entering an ‘RD’- Development Resumed - in 



the claim status history screen of ECMS. The status effective date of the ‘RD’ code will be the date 
stamp of receipt (in DOL or the Resource Center) on the claim form or the date stamp on the initial 
piece of evidence that instigated the claim, or the postmark, whichever is earliest. Once the ‘RD’ 
code and effective date are entered in ECMS, the FAB sends out a letter to the claimant, addressing 
the receipt of the new claim form, and instructing the claimant that the District Office will further 
develop the new condition when the case is returned to the DO. The FAB CE enters the ‘DO’ - 
Developing Other - claim status code in ECMS on the claim status history screen, using the status 
effective date of the letter. The FAB CE then enters the newly claimed medical condition on the 
Medical Condition screen in ECMS. The FAB CE will not begin development of the new medical 
condition. This will be done by the DO CE upon return in the District Office (see Action item 3). 

6. FAB will then issue a Final Decision based exclusively on the Recommended Decision as 
quickly as possible so that any lump sum payments and/or medical benefits can be awarded, and 
return the case file to the District Office for development of the new medical condition. The new 
medical condition will neither be addressed in the Final Decision, nor will it be considered a 
Remand. When returning the case file to the District Office, the new claim form is attached to the 
front cover, with a memo alerting the DO of the new claim form. 

7. There is, however, one exception to Action item 6: if the newly claimed medical condition can be
accepted without any further development by the FAB, the accepted condition will also be 
addressed in the Final Decision. For example, if the District Office’s recommendation is to accept 
benefits for an SEC cancer, and prior to the Final Decision the claimant submits all the evidence 
necessary to show s/he has another primary SEC cancer, the newly claimed condition would also be
part of the Final Decision. Only accepted new medical conditions can be included in the Final 
Decision, having not been addressed in the Recommended Decision. This would not be allowable 
for a new claimed condition that is for denial of benefits. All denied elements of a Final Decision 
must have been addressed in the Recommended Decision.

8. If the case file is at FAB, prior to a Final Decision, and the case is in posture for   Denial   of 
benefits, and a new claim form is submitted (for a covered or non-covered condition), or medical 
evidence for a new medical condition is received, the case will be Remanded back to the District 
Office. 

9. When a case is at FAB and a Final Decision has already been issued, and a new claim form for a 
new medical condition is received, the new claim form will be entered in ECMS by FAB upon 
receipt(see Action item 5). The case file will then be returned to the District Office, with a memo 
alerting the DO of the new claim form. 

10. At any time during the development process, prior to the District Office’s rendering of a 
Recommended Decision, any new claimed medical conditions will be added to the existing claim 
and developed. Regardless of how the new medical condition is claimed, either by a new EE-1 or 
EE-2 form, or by medical evidence submitted, the new condition is still part of the original claim. In
this situation, the ‘RD’ - Development Resumed - claim status code would not be entered in ECMS.
This code is only for claims in which a Recommended Decision has already been issued. 

If a case has a Final Decision, and the claimant sends in additional medical evidence for the original
medical condition(s) or a new claim form for the same medical condition(s) already adjudicated, 
this is not considered a new claim. For either of these occurrences, the ‘RD’ - Development 
Resumed - claim status code would not be entered in ECMS. Development cannot be resumed for 
any claims after a Final Decision without either a new claimed medical condition or a Modification 
Order. [Guidance is forthcoming regarding reopening claims.] New evidence for previously 
adjudicated medical conditions must be reviewed by either FAB or National Office. 

12. All of the above Action items are temporary procedures for the handling of new claims for new 
medical conditions. When ECMS is reconfigured to accept new claims for existing claimants, 
ECMS will be updated with the specific claim information, and further instructions will be provided



at that time.

Disposition: Retain until permanent procedures are distributed.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution: Distribution List No. 1: (Claims Examiners, Supervisory Claims Examiners, Technical
Assistants, Customer Service Representatives, Fiscal Officers, Operation Chiefs, District Directors, 
FAB District Managers, Hearing Representatives, District Office Mail & File Sections.)

03-30 Verifying Employment for Bechtel Power Corporation employees at the Hanford site

EEOICPA BULLETIN NO. 03-30            
Issue Date:  August 13, 2003

___________________________________________________________

Effective Date:  August 13, 2003      

__________________________________________________________

Expiration Date: August 13, 2003

___________________________________________________________

Subject: Verifying employment for Bechtel Power Corporation employees at the Hanford site. 

Background: The Department of Energy (DOE) has reported that they have no records in their 
possession which allow for the verification of employment of employees or subcontractors of the 
Bechtel Power Corporation at the Hanford site in Washington. 

In an effort to expedite the process of employment verification for employees or subcontractors of 
Bechtel Power Corporation, the claims examiner (CE) is to forgo submitting the EE-5 to the DOE.  
Verification of claimed employment is to be sought from other sources such as the claimant or the 
Social Security Administration.  

This bulletin does not apply to employees or subcontractors of Bechtel National or any other 
Bechtel Corporation or subsidiary.  

Reference: 42 U.S.C. § 7384l (11), 20 C.F.R. § 30.105

Purpose:  To provide guidance on obtaining employment verification for employees or contractor 
employees of Bechtel Power Corporation at the Hanford site in Washington.

Applicability: All staff.

Actions: 

1.  When a new claim for compensation is received, the CE reviews the documentation 
accompanying the EE-1 or EE-2.  Based on this review, the CE determines whether the claimant 
has identified direct or subcontractor employment with Bechtel Power Corporation at the Hanford 
site.

2.  Once the CE has determined that the individual is claiming work at the Bechtel Power 
Corporation at the Hanford site, the CE is to insert a single copy of the April 9, 2003 Memorandum 
from Thomas Rollow (Attachment 1) and the July 8, 2003 correspondence from Roger Anders 
(Attachment 2) confirming that Bechtel Power was a subcontractor at the Hanford Site.  It will not 
be necessary for the CE to submit the EE-5 to the Department of Energy for completion.  Both the 
Memorandum from Thomas Rollow and the correspondence from Roger Anders will serve as the 



Department of Energy’s response to the EE-5 Employment Verification form.    

3.  Once the CE has inserted the required documentation in the file, he or she must seek 
employment verification documentation from sources other than the DOE.  Potential sources of 
information include the claimant, or the Social Security Administration. Refer to PM 2-400 to 2-500
for further guidance on employment verification.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections

Attachment 1: Memorandum from Tom Rollow

Attachment 2: Correspondence from Roger Anders

03-32 Certification by NCI of Certain Primary Cancers

EEOICPA BULLETIN NO.03-32    

Issue Date: August 27, 2003

________________________________________________________________

Effective Date: August 27, 2003

________________________________________________________________

Expiration Date: August 27, 2004

________________________________________________________________

Subject:  Clarification by NCI of Certain Primary Cancers 

Background:   20 CFR 30.5 (dd)(6) states that specified cancers are “the physiological condition or 
conditions that are recognized by the National Cancer Institute under those names or nomenclature, 
or under any previously accepted or commonly used names or nomenclature.”  The Department of 
Labor (DOL) forwarded five issues to the National Cancer Institute (NCI) for their review and 
classification to determine which conditions could be considered as cancers under the EEOICPA.  
The five issues sent to NCI were:

·        Definition of brain cancer; 

·        Cancers of the pleura and the lung;

·        Considering cancer of the urethra as a cancer of the urinary bladder; and 

·        Clarification of the terminology related to a diagnosis of polycythemia
   vera. 

·        Clarification regarding the classification of essential thromobocytosis.

The NCI’s responses to these five issues are as follows.

Regarding the definition of brain cancer, it is appropriate to consider only malignancies of the brain 
under this category, excluding intracranial endocrine glands and other parts of the central nervous 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/03-30Attachment2.pdf
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalbulletinshtml/03-30Attachment1.pdf


system (CNS).  Under this definition, the brain is the part of the central nervous system contained 
within the skull, i.e., the intracranial part of the CNS consisting of the cerebrum, cerebellum, brain 
stem, and diencephalon.  Benign and borderline tumors of the brain would be excluded from this 
definition, including borderline astrocytomas.

Cancers of the pleura are different from lung cancers.  NCI noted that the tissues of these two 
organs are different as well as the etiologies of their malignancies.  Accordingly, the pleura and the 
lung are separate organs and a cancer of the pleura is not lung cancer.

Concerning the urethra, it is contiguous with the urinary bladder and is lined by the same type of 
urothelial cells as the bladder.  NCI noted that urethral cancer is so similar to bladder cancer from 
epidemiologic, biologic, and clinical perspectives that it is appropriate to consider cancer of the 
urethra as a cancer of the urinary bladder.

In Bulletin 03-11, polycythemia rubra vera and its variant polycythemia vera with leukocytosis and 
thrombocytosis were considered as bone cancer.  We requested clarification as to whether all of the 
descriptors were necessary in a diagnosis of polycythemia vera.  Leukocytosis and thrombocytosis 
are supplemental descriptors of polycythemia vera.  NCI noted that a diagnosis of polycythemia 
vera (also called polycythemia rubra vera, P. vera, primary polycythemia, proliferative 
polycythemia, spent-phase polycythemia, or primary erythremia) is sufficient by itself to be 
classified as a malignancy of the bone marrow.

Our final question for clarification involves the classification of essential thrombocytosis.  NCI 
recognizes essential thrombocytosis as a synonym of essential thrombocythemia.  The current NCI 
tumor coding book (ICD-O-3) identifies essential thrombocythemia as a malignancy.  It is in the 
same category as polycythemia vera, which DOL considered to be a bone cancer (see Bulletin 
03-11).  Since essential thrombocytosis is a malignancy of the bone marrow, it should be considered
as bone cancer.

Reference: Energy Employees Occupational Illness Compensation Program Act of 2000, As 
Amended, 42 U.S.C. § 7384 et seq., Section 7384l(17); 20 CFR Part 30, Section 30.5 (dd); and 
letters from A. Fritz, NCI, to P. Turcic, DOL, dated April 28, 2003, and Dr. E. G. Fiegal, NCI, to J. 
Kotsch, DOL, dated July 28, 2003.

Purpose: To notify District Offices of the clarification of five medical conditions as primary 
cancers.

Applicability: All staff.  

Actions: 

1.  The Claims Examiners (CEs) in the district offices and FAB, as well as the FAB Hearing 
Representatives (HRs) must consider brain cancer, per EEOICPA Section 7384l(17), to include only
malignancies of the brain, excluding intracranial endocrine glands and other parts of the central 
nervous system (CNS).  Under this definition, the brain is the part of the CNS contained within the 
skull, i.e., the intracranial part of the CNS consisting of the cerebrum, cerebellum, brain stem, and 
diencephalon.  Benign and borderline tumors of the brain are excluded from this definition, 
including borderline astrocytomas.

2.  Cancers of the pleura and the lung are separate organs.  A cancer of the pleura is not lung 
cancer.  If cancer of the pleura is claimed, the CE/HR does not consider this malignancy as lung 
cancer, which is a specified cancer (per EEOICPA Section 7384l(17)).  

3.  Cancer of the urethra should be considered by the CE/HR as a cancer of the urinary bladder, 
which is a specified cancer per EEOICPA Section 7384l(17).

4.  The CE/HR must consider a diagnosis of primary polycythemia vera (also called polycythemia 
rubra vera, P. vera, primary polycythemia, proliferative polycythemia, spent-phase polycythemia, or
primary erythremia) to be bone cancer, which is a specified primary cancer per EEOICPA Section 



7384l(17)(B).

5.  The CE/HR must consider essential thrombocytosis or essential thrombocythemia as bone 
cancer, which is a specified primary cancer per EEOICPA Section 7384l(17)(B).

6.  The CE/HR must look for any other cases of the medical conditions discussed above that could 
make the claimant eligible for benefits, either as a member of the SEC or through dose 
reconstruction.  The District Office/FAB must perform a review of the ECMS to determine which 
cases may have already been denied or sent to NIOSH.  Using the results of that review, the District
Office/FAB must pull any cases for review in accordance with this bulletin.  If modification orders 
are required, the District Office/FAB must send the case to the National Office.

7.  The CE/HR must continue to distinguish these medical conditions from other specified cancers, 
as appropriate, using the appropriate ICD-9 codes on all paperwork and in ECMS. 

For the conditions to be considered as cancer of the urinary bladder, the ICD-9 codes are 189.3 and 
188.9 for the urethra and urinary bladder, respectively.

For the conditions to be considered as bone cancers, the ICD-9 code for polycythemia rubra vera 
and its variant polycythemia vera with leukocytosis and thrombocytosis is 238.4, essential 
thrombocytosis is 238.7, and essential thrombocythemia is 289.9.  The ICD-9 code for malignant 
neoplasm of the bone is 170.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation 

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections  

2002 EEOICP Final Bulletins

02-01 Modification orders
EEOICPA BULLETIN NO.02-01             

Issue Date:  March 28, 2002

________________________________________________________________

Effective Date:  December 28, 2001

________________________________________________________________

Expiration Date: March 26, 2003 

________________________________________________________________

Subject:  Modification Orders and ECMS Status Code Updates

Background: On December 28, 2001, the President signed into effect amendments to the 
EEOICPA.  Prior to the enactment of the amendments, the National Office was in the process of 
issuing payment on a number of claims.  As of the day of enactment, any claim with a payment 
pending and that was affected by the changes to the statute was withdrawn from the payment 
process.  In most of these situations, a payee was disqualified due to changes in the definition of 
eligible survivor. 

It was determined that the final decisions issued by FAB for these cases would be vacated on the 



motion of the Director and remanded to the district offices for issuance of a new recommended 
decision.   The determination to vacate a final decision of the FAB on motion of the Director is 
being designated as a "Modification Order." Comparatively, a "Remand Order" is an action taken by
FAB to reverse or modify a recommended decision prior to the release of a final decision. 

Given that this was the first instance in which a modification order was issued, procedures were 
needed in order to provide guidance to the district offices.  In addition, new claim status codes have 
been developed to track claims containing a modification order. A series of "M" status codes have 
been added to ECMS.

Reference: 20 CFR § 30.320

Purpose:  To notify the District Offices of the process for handling modification orders.

 

Applicability: All staff.  

Actions: 

1.  The National Office is responsible for issuing any modification order. A modification order will 
originate from the Director of the Division of Energy Employees Occupational Illness 
Compensation.  The modification order will contain language describing the basis for vacating a 
final decision and explain the action to be undertaken by the district office.  Once the Director signs
the modification order, the case file is packaged for return to the appropriate district office.

2. Any case file received by the district office (D0) that includes a modification order is to be 
treated as a priority claim action. The case file should be logged as received in the DO and referred 
to the responsible claims examiner (CE).  

3.  Once the CE has received the case file and has had an opportunity to review the material, it is 
necessary to verify the claim status in ECMS. Depending on the nature of the modification order, 
the following M codes are to be applied:

ML - Modification order has been issued due to change in law. This code is to be entered into 
ECMS when the basis for a modification order is a legislatively authorized change to EEOICPA. 

MU - Modification Order has been released due to change in the underlying facts of the case.  This 
includes the following scenarios, subsequent to the issuance of a final decision:

·     Payee death prior to payment 

·     New survivor identified

·     Technical error 

MO - Modification Order has been released for some other administrative reason.  This status code 
is entered whenever the basis for a modification does not fall into any other "M" claim status 
category.

The effective date for code input corresponds to the date affixed on the signed modification order.

The National Office or National FAB office is responsible for entering M codes in ECMS.  
However, the DOs are to ensure that the appropriate code has been input in the ECMS.  

4.  Prior to the addition of M status codes in ECMS, the F7 (FAB Remand) code was input for any 
case that contained a modification order. If the CE reviewing the claims status history in ECMS 
notes the F7 code was input in a case file containing a modification order, he/she should revise the 
ECMS coding to accurately reflect the claims status history. The F7 claim status code should be 
deleted and replaced with the appropriate M code.

5.  After the CE has verified the correct case status in ECMS,  he/she may proceed to take action 
consistent with instructions provided in the modification order. 



Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual

PETER TURCIC

Director, Division of Energy Employees Occupational 

Illness Compensation

02-02 DOL employment verification 
EEOICPA BULLETIN NO.02-02 

Issue Date: March 29, 2002

________________________________________________________________

Effective Date: March 11, 2002

________________________________________________________________

Expiration Date: March 29, 2003

________________________________________________________________

Subject: Department of Labor verification of employment at certain facilities

Background: Since the inception of the Energy Employees' Occupational Illness Compensation 
Program, the Department of Energy (DOE) has been responsible for conducting employment 
verifications for each claim received by the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC). For certain atomic weapon employer (AWE) facilities and beryllium 
(Be) vendor facilities, DOE did not initially have access to personnel records that could verify 
employment. In order to overcome this difficulty, DOE made arrangements with corporate entities 
to obtain information concerning past or present employees of particular facilities. These corporate 
verifiers had access to personnel records that were otherwise unavailable to the government. Using 
information collected from these corporate verifiers, DOE was able to complete form EE-5. 
Unfortunately, the DOE was unable to identify a corporate verifier for some of the AWE or Be 
vendor facilities. For employees who worked at a facility for which there are no employment 
records and no corporate verifier, DOE has been unable to conduct employment verification. 

In an effort to streamline the process of employment verification, the DEEOIC will assist DOE in 
the process of verifying employment for employees who worked at AWE and Be vendor facilities 
for which corporate verifiers have been identified. In addition, for those facilities for which the 
DOE has not identified a corporate verifier and does not have access to employment records, DOL 
will request employment information from the claimant, and if necessary, the Social Security 
Administration (SSA). 

The DOE has produced three lists naming facilities for which they (1) are unable to obtain any 
employment verification documentation, (2) have identified a corporate employment verifier or (3) 
have access to employment records. The CE will reference these lists to ascertain the correct routing
procedure for employment verification.

Reference: 20 CFR 30.105

Purpose: To notify the District Offices of the process for verifying employment at certain AWE or 
Be vendor facilities.

 

Applicability: All staff. 

 

Actions: 



1. Attached to this bulletin are three lists (Attachments 1, 2 and 3). The lists are designated as 
follows:

List 1: No Corporate Verifier

This list provides the names of AWE and Be vendor facilities where the DOE has no employment 
records and has not been able to locate a verifier.

List 2: Known Corporate Verifiers

This list provides the names of AWE and Be vendor facilities where the DOE has identified a 
corporate entity that owns the facilities' employment records. Moreover, the list will provide 
specific instructions for how each corporate entity is to be contacted with requests for employment 
verification. 

List 3: DOE Verifiers

This list provides the names of AWE and Be vendor facilities where the Department of Energy, or 
one of its contractors, owns the employment records, and DOE is able to verify employment 
directly. 

2. Each list should be maintained by the District Office and distributed to all CEs. When necessary, 
revision to the lists will be transmitted to the district offices in the form of an updated bulletin. 

3. Resource centers no longer submit employment verification packages to the DOE. Instead all 
new claim packages prepared at a resource center are referred directly to the responsible District 
Office (DO). Once received by the DO, the case create clerk will input the appropriate tracking data
and refer the claim to the appropriate claims examiner (CE). 

4. Upon receipt of a new primary claim, the CE is to determine whether a covered condition is 
being claimed on the EE-1 or EE-2. If there is no indication that a covered condition is claimed, the 
CE is to develop medical documentation to establish the existence of a covered condition. A 
primary claim is not to be developed for employment verification unless a covered condition has 
been claimed. 

5. After it is determined that a covered medical condition has been claimed, the CE is to review the 
employment history provided on the EE-3, Employment History form. For each potential DOE 
employer, contractor or subcontractor, AWE, or Be employer, the CE will need to determine the 
course of action necessary to obtain employment verification. This process begins with a 
comparison of the claimed employers provided on the EE-3 and lists 1, 2 or 3.

6. If the CE reviews the employment history and notes a claimed employer from List 1 or 2, a single
copy of the DOE Verification of Employment Memorandum is to be printed out and spindled to the 
case file (Attachment 4). This memorandum substitutes for the EE-5. The insertion of the memo 
into the case file record will serve as DOE's response to the claimed employment. 

7. For a claimed employer appearing on List 1: No Corporate Verifier, the CE will first review any 
evidence substantiating the period of employment. This evidence can include contemporaneous 
evidence, such as wage statements, tax documentation, union records, pension information or 
affidavits. The CE must determine whether the documentation is sufficient to verify the entire 
claimed period of employment. It is not necessary for the evidence to be so conclusive as to 
substantiate the employment beyond all possible doubt. However, the evidence should be of 
sufficient quality to convince the CE of the validity of the period of employment being claimed. 
The CE should apply reasonable discretion in weighing any evidence submitted by a claimant. 

The CE should be aware of the fact that the amount of documentation required depends on the type 
of claim. For a claim of beryllium illness, the evidence need only establish the presence of the 
employee at a designated vendor. Conversely, for a cancer claim, the CE would need to verify the 
entire period of employment being claimed. The CE can accept as factual any period of 
employment for which there is sufficient and reliable documentation.



If the evidence is deficient for any period of claimed employment, the CE is to prepare 
correspondence to the claimant requesting additional information. Attached to the request should be
a blank SSA-581 form (Attachment 5). The SSA-581 authorizes the release of earnings information 
from the Social Security Administration. The CE should advise the claimant in the cover letter that 
the SSA-581 should be completed for the reason that it may become necessary for the Department 
of Labor to obtain earnings records from the Social Security Administration. Once the 
correspondence is prepared and released to the claimant, ECMS is to be updated with a DE status 
code. 

The claimant should be provided up to thirty days to respond. If after 30 days, the claimant does not
produce any new evidence or provides evidence that does not support the period of claimed 
employment, the CE should prepare the case for referral to the SSA. The CE, at his or her 
discretion, can grant an extension to the period of time the claimant may take to produce 
documentation. However, the period of time permissible is not to exceed sixty days. 

The package to SSA should include a cover letter requesting SSA to perform an earnings search on 
the named employee. Attached to the cover letter should be SSA form 581 that indicates the name 
of the employee, employee SSN, and the years of employment to be researched. In addition, a 
signed release from the claimant must be attached. Upon release of the package to the SSA, the CE 
will input code SS.

Depending on the response from the SSA, the CE is to either accept the period of employment as 
verified or deny the claimed period of employment due to lack of viable documentation. The CE 
should document receipt of the SSA response by entering code SR into ECMS. 

8. For any employer named appearing on List 2: Known Corporate Verifiers, the CE is to review the
"Contacting Instructions" provided by the DOE. This is an attachment to List 2 that provides details
concerning how a CE is to contact individual corporate verifiers. Each corporate verifier has 
particular requirements concerning the information to be provided. These corporations have no 
obligation to supply information to DOL, as there is no formal contract or payment to them. 
Therefore, it is important that the CE complies with the instructions listed in the "Contacting 
Instructions." 

It is not necessary for the CE to submit a copy of documentation from the case file to the corporate 
verifier. Instead, a cover letter providing the details of the request should be submitted. In most 
instances, the cover letter will include the employee name, SSN, date of birth, employer name and 
the dates of claimed employment. The CE will input code CS into ECMS, to represent a request for 
evidence from a corporate verifier.

Once the CE has received a response from the corporate verifier, code CR should be entered into 
ECMS. Any response should then be reviewed to determine if it is sufficient to verify the claimed 
period of employment. If the corporate verifier affirms the entire period of employment being 
claimed, the CE is to accept the period as factual. If the corporate verifier is unable to substantiate 
the claimed period of employment or can substantiate a portion of it, the CE is to request additional 
information from the claimant. In particular, the CE will need to advise the claimant that the DOL 
has been unable to verify employment for certain dates through independent means. Moreover, the 
claimant is to submit any contemporaneous documentation substantiating employment for any 
unverified period of employment. Code DE should be input in any instance where the CE is sending
an inquiry to the claimant requesting employment evidence. Upon receipt of additional evidence, 
the CE will review it to determine whether it is sufficient to make a finding accepting the claimed 
period of employment as factual.

9. For any employer named that appears on List 3: DOE Verifiers, the CE will need to prepare an 
employment package for referral to the DOE Workers' Advocacy Office in Germantown, Maryland. 
The DOs should follow the same routine that has been in place for case referrals to the Germantown
office. The referral package will contain an EE-5 form with the top portion completed by the CE, a 



copy of the primary claim form and a copy of the EE-3 Employment History form. The package 
will then be sent to the Germantown Office for the EE-5 to be completed. ECMS will be updated 
with the ES status code. When DOE completes the EE-5 and returns it to the DO, the CE should 
update ECMS with the ER status code. If DOE verifies the period of claimed employment, the CE 
should accept the employment period as factual. Otherwise, the CE should prepare a request for the 
claimant to submit any contemporaneous documentation substantiating the period of claimed 
employment. ECMS should be updated with the DE status code in this instance. If the claimant is 
unable to provide reliable evidence sufficient to establish the claimed period of employment, the CE
is to issue a finding that employment at the named facility has not been substantiated. 

10. Any other employment claimed by the employee should continue to be verified through the 
appropriate operations center listed on the EEOICPA Claims Routing Guidance list. 

Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation 

Energy Employees Occupational Illness Compensation Program Act:

Employment Verifications:

List 1: No Corporate Verifier

Listed below are those facilities which appear on the Department of Energy (DOE) Covered 
Facilities List which meet the following criteria:

1. The Department of Energy has no employment records pertaining to them.

2. The Department of Energy has not been able to locate a corporate entity which does own these 
facilities employment records.

This list will be periodically updated.

Facility Name Location

(As it appears on the DOE Covered Facilities List):

Aliquippa Forge Aliquippa, PA

Also Known As: Vulcan Crucible Steel Co.
Also Known As: Universal Cyclops, Inc.

Anaconda Co. Waterbury, CT

Also Known As: Anaconda Co. 
Also Known As: American Brass Co.
Also Known As: Fabric Metal Goods Plant 

and West Tube Mill
Also Known As: Anamet, Inc.

Armour Research Foundation Chicago, IL

Also Known As: ARF
Also Known As: Institute of Technology
Also Known As: IIT



Associated Aircraft Tool 

and Manufacturing Co. Fairfield, OH

Also Known As: Force Control Industries
Also Known As: 
Also Known As: Former Dixie Machinery ownership

Birdsboro Steel & Foundry Birdsboro, PA

Clarksville Facility Clarksville, TN

Also Known As: 
Also Known As: Mason & Hanger - Base

Copperweld Steel Warren, OH

Crane Co. Chicago, IL

Dana Heavy Water Plant Dana, IN

Also Known As: Ordance Works 

Dow Chemical Company Walnut Creek,CA

Also Known As: , 

Du Pont Deepwater Works Deepwater, NJ

Also Known As: Du Pont Deepwater Works 
Also Known As: Chambers Chemical and Dye Works 
Also Known As: E.I. Du Pont de Nemours and Co.
Also Known As: Dyeworks-Carney's Point
Also Known As: Deepwater Dyeworks

Du Pont-Grasselli Research Laboratory Cleveland, OH

Also Known As: Standard Oil of 

Edgerton Germeshausen & Grier, Inc. Boston, MA

Frankfort Arsenal Philadelphia,PA

Gerity-Michigan Corp. Adrian, MI

Also Known As: successor to Canton Drop Forging 

and Manufacturing

GSA 39th Street Warehouse Chicago, IL

Also Known As: Resco Air Conditioning and Heating Co.

Heppenstall Co. Pittsburgh, PA

Also Known As: Tippins Inc



Horizons, Inc. Cleveland, OH

Also Known As: Celcon Metals Co. 
Also Known As: Lamotite, Inc.

Lake Ontario Ordnance Works Niagara Falls, NY

Also Known As: LOOW
Also Known As: Storage Site (NFSS)

La Pointe Machine and Tool Co. Hudson, MA

Madison Site (Speculite) Madison, IL

Also Known As: Madison Site (Speculite) 

Middlesex Sampling Plant Middlesex, NJ

Also Known As: MSP

Mitts & Merrel Co. Saginaw, MI

Also Known As: Genesse Packing Co.

Monsanto Chemical Co. Dayton, OH

Also Known As: Laboratory
Also Known As: Project

National Beryllia Haskell, NJ

Also Known As: Cercom Quality Products
Also Known As: General Ceramics

National Bureau of Standards, 

Van Ness Street Washington, DC

Also Known As: University of the 

Naval Research Laboratory Washington, DC

Oliver Corp. Battle Creek,MI

Painesville Site (Diamond Magnesium Co.) Painesville, OH

Also Known As: Uniroyal
Also Known As: Lonza Chemical

Philadelphia Naval Yard Philadelphia,PA

Also Known As: Abelson's Pilot Plant
Also Known As: Koppers Co.
Also Known As: Naval Boiler & Turbine Laboratory



Picatinny Arsenal Dover, NJ

Pinellas Plant Clearwater, FL

Seneca Army Depot Romulus, NY

Seymour Specialty Wire Seymour, CT

Also Known As: Reactive Metals Inc.
Also Known As: National Distillers and Chemical Co. 
Also Known As: Bridgeport Brass Co.

Shattuck Chemical Denver, CO

Also Known As: Dawn Mining Corp.
Also Known As: Denn Mining Corp

Simonds Saw and Steel Co. Lockport, NY

Also Known As: Simonds Saw and Steel Div., Guteri 

Special Steel Corp.
Also Known As: Allegheny-Ludlum Steel Corp. 

South Albuquerque Works Albuquerque, NM

Also Known As: American Car and Foundry
Also Known As: ACF Industries, Inc. 

Superior Steel Co. Carnegie, PA

Also Known As: Copper Weld Inc.
Also Known As: and Block 102J210

United Nuclear Corporation Hematite, MO

Also Known As: Mallinckrodt Chemical Works, 

Chemicals Div.

University of California Berkeley, CA

Also Known As: Resources & Development

Vitro Manufacturing (Canonsburg) Canonsburg, PA

Also Known As: Vitro Manufacturing (Canonsburg) 
Also Known As: Vitro Rare Metals Co.

Vulcan Tool Co. Dayton, OH

Westinghouse Atomic Power East Pittsburgh, PA

Development Plant 

Also Known As: Plant

Westinghouse Electric Corp. (New Jersey) Bloomfield, NJ

Also Known As: North American Phillips Lighting



Winchester Engineering 

and Analytical Center Winchester, MA

Also Known As: Public Health Service; N.E. Radiological Laboratory
Also Known As: Northeastern Radiological Health Laboratory
Also Known As: National Lead Co.
Also Known As: AEC Raw Materials Development Laboratory

Energy Employees Occupational Illness Compensation Program Act:

Employment Verifications:

List 2: Known Corporate Verifiers

&

Contact Instructions

Listed below are those facilities which appear on the Department of Energy (DOE) Covered 
Facilities List which meet the following criteria:

1. The Department of Energy has no employment records pertaining to them.

2. The Department of Energy has located a corporate entity which owns employment, or other, 
records which enable the corporate entity to verify the employment of people who used to work for 
these facilities.

3. The Department of Energy will provide contact information for DOL to use in requesting 
information from corporate verifiers. This information will arrive under separate cover.

This list will be periodically updated.

Facility Name Location

(As it appears on the DOE Covered Facilities List):

Allegheny-Ludlum Steel Watervliet, NY

Allied Chemical Corp. Plant Metropolis, IL

Also Known As: General Chemical Division

Aluminum Co. of 

America (Pennsylvania) New Kensington, PA

Also Known As: Aluminum Research Laboratories
Also Known As: New Kensington Works (of ALCOA) 

Pine and 9th Sts

America Chain and Cable Co. Bridgeport, CT

Armco-Rustless Iron & Steel Baltimore, MD

Also Known As: Armco Steel



Ashland Oil Tonawanda, NY

Also Known As: Ashland #1
Also Known As: Ashland #2
Also Known As: Ashland Oil Company 
Also Known As: Haist Property
Also Known As: E. Haist and co owners

Babcock & Wilcox Co. (Virginia) Lynchburg, VA

Also Known As: Tubular Products Div., Lone Star Tech

Baker-Perkins Co. Saginaw, MI

Also Known As: APV Chemical Company

Beryllium Corporation 

of America (Hazleton) Hazleton, PA

Also Known As: Cabot Corporation 
Also Known As: Beryllium Corp. of (Ashmore) 
Also Known As: Berylco
Also Known As: Kawecki-Berylco

Beryllium Corporation 

of America (Reading) Reading, PA

Also Known As: Kawecki-Berylco 
Also Known As: Berylco 
Also Known As: NGK Metals Corp. 
Also Known As: Cabot Corporation 
Also Known As: Beryllium Corp. of (Tuckerton) 

Beryllium Production Plant 

(Brush Luckey Plant) Luckey, OH

Also Known As: Brush Beryllium
Also Known As: Luckey Site

Bethlehem Steel Lackawana, NY

Bliss & Laughlin Steel Buffalo, NY

Also Known As: B & L Steel
Also Known As: Cold Drawn

Blockson Chemical Co. Joliet, IL

Also Known As: Blockson Chemical Group
Also Known As: Olin Mathieson
Also Known As: Olin

Bridgeport Brass Co. Adrain, MI

Also Known As: Bridgeport Brass Co.
Also Known As: Uranium Metal Extrusion Plant
Also Known As: General Motors, Chevrolet Mfg. Div.
Also Known As: National Distillers and Chemical Corp. 
Also Known As: Martin
Also Known As: A.C. Spark Plug

Bridgeport Brass Co., 



Havens Laboratory Bridgeport, CT

Also Known As: Reactive Metals, Inc.
Also Known As: Piedmont Mfg.

Brush Beryllium Co. (Detroit) Detroit, MI

Brush Beryllium Co. (Cleveland) Cleveland, OH

Also Known As: Brush Wellman Co.
Also Known As: Motor Wheel Corp. 
Also Known As: Magnesium Reduction

Brush Beryllium Co. (Elmore) Elmore, OH

Brush Beryllium Co. (Lorain) Lorain, OH

Carboloy Co. Detroit, MI

Also Known As: General Electric Metallurgical Products Department

Ceradyne, Inc. Santa Ana, CA

Chapman Valve Indian Orchard, MA

Also Known As: Chapman Valve Manufacturing Co.
Also Known As: Crane Co.

Cinicnnati Milling Machine Co. Cincinnati, OH

Also Known As: Cincinnati Milacron, Inc. 

Combustion Engineering Windsor, CT

Also Known As: Asea Brown Boveri

Connecticut Aircraft 

Nuclear Engine Laboratory (CANEL) Middletown, CT

Also Known As: Pratt and Whitney Corp.
Also Known As: Advanced Nuclear Engineering Lab
Also Known As: United Aircraft Corp. 

Coors Porcelain Golden, CO

Also Known As: Coors Ceramic

Electro Metallurgical Niagara Falls, NY

Also Known As: ElectroMet Corp. 
Also Known As: Umetco Minerals Corp. 
Also Known As: Union Carbide Corp. 
Also Known As: Electro-Metallurgical Corp. 



Elk River Reactor Elk River, MN

Also Known As: Facility
Also Known As: United Power Association

Fenn Machinery Co. Hartford, CT

Also Known As: Fenn Manufacturing Co.

Fenwal, Inc. Ashland, MA

General Atomics La Jolla, CA

Also Known As: GA
Also Known As: Division of General Dynamics
Also Known As: John Jay Hopkins Laboratory for Pure

and Applied Science

General Electric 

Co.(Ohio) Cincinnati/

Evendale, OH

Also Known As: GE Evendale
Also Known As: GE Cincinnati
Also Known As: GE Lockland
Also Known As: Air Force Plant 36

General Electric Plant 

(Indiana) Shelbyville, IN

General Electric Vallecitos Pleasanton, CA

Granite City Steel Granite City, IL

Also Known As: Old Betatron Building
Also Known As: General Steel Castings

Hallam Sodium Graphite Reactor Hallam, NE

Also Known As: Hallam Nuclear Power Facility
Also Known As: HNFP
Also Known As: Hallam Nuclear Power Facility

Harshaw Chemical Co. Cleveland, OH

Also Known As: HarshawFiltrol Partners
Also Known As: Uranium Refinery

Heald Machine Co. Worcester, MA

Herring-Hall Marvin Safe Co. Hamilton, OH

Also Known As: Herring Hall and Marvin Safe Co.
Also Known As: Diebold Safe Co.
Also Known As: HHM Safe



Hooker Electrochemical Niagara Falls, NY

Also Known As: Hooker Chemical Co.
Also Known As: Occidental Chemical Corp. 
Also Known As: Occidental Chemical Corp., Speciality Chemical Div. 
Also Known As: Hooker Chemical and Plastics Corp. 

Huntington Pilot Plant Huntington, WV

Jessop Steel Co. Washington, PA

Koppers Co., Inc. Verona, PA

LaCrosse Boiling 

Water Reactor LaCrosse, WI

Ladish Co. Cudahy, WI

Linde Air Products Buffalo, NY

Also Known As: Linde Air Products Div. Of Union Carbide Corp. 
Also Known As: Linde
Also Known As: Linde Center
Also Known As: Plant
Also Known As: Plant
Also Known As: Linde Chandler Plant

Linde Ceramics Plant Tonawanda, NY

Also Known As: Laboratory
Also Known As: Linde Air
Also Known As: Praxair 

Mallinckrodt Chemical Co.,

Destrehan St. Plant St. Louis, MO

Also Known As: Downtown Site

Massachusetts Institute 

of Technology Cambridge, MA

Also Known As: MIT, 

McDaniel Refractory Co. Beaver Falls, PA

Also Known As: Vesuvius McDanel 
Also Known As: Vesuvius Division of Cookson Group 

Metals and Controls Corp. Attleboro, MA

Also Known As: M&C Nuclear 
Also Known As: Metals and Controls Nuclear Corp. 
Also Known As: M & C
Also Known As: Instruments

Norton Co. Worcester, MA

Nuclear Materials 

and Equipment 

Corp. (NUMEC) (Apollo) Apollo, PA

Also Known As: Babcock & Wilcox 



Also Known As: Atlantic Richfield Corp. (ARCO) 

Nuclear Materials and Equipment

Corp. (NUMEC) 

(Parks Township)Parks Township, PA

Also Known As: Babcock & Wilcox 
Also Known As: Atlantic Richfield Corp. (ARCO) 

Nuclear Metals, Inc. Concord, MA

Also Known As: NMI 
Also Known As: Starmet, Inc.
Also Known As: MIT Met Lab
Also Known As: Whittaker Corp. Nuclear Metals Division 

Piqua Organic Moderated Reactor Piqua, OH

Also Known As: Nuclear Power Facility 
Also Known As: PNPF

Reed Rolled Thread Co. Worcester, MA

Shippingport Atomic Power Plant Shippingport, PA

Also Known As: Shippingport

Speedring, Inc. Culman, AL

Also Known As: Axsys Technologies

Sylvania Corning Nuclear Corp.

Bayside Laboratories Bayside, NY

Also Known As: Corning Nuclear Corp. - Bayside Laboratories 
Also Known As: Sylvania Electric Products, Inc
Also Known As: Metallurgical Laboratory
Also Known As: Sylvania Electric Company, Atomic Energy Division
Also Known As: Bayside Laboratories
Also Known As: Sylcor

Sylvania Corning Nuclear Corp.

Hicksville Plant Hicksville, NY

Also Known As: General Telephone and Electronics Laboratories (GTE) 
Also Known As: Sylcor

Tennessee Valley Authority Muscle Shoals AL

Also Known As: Uranium Recovery Pilot Plant and Laboratory

Also Known As: TVA

Torrington Co. Torrington, CT

University of Chicago Chicago, IL

Also Known As: Eckhardt Hall

(+ West Stands, New Chem. Lab and 

Annex, Ryerson Physical Lab, \ Kent Chem. Lab)

U. S. Steel Co., 



National Tube Division McKeesport, PA

Ventron Corporation Beverly, MA

Also Known As: Metal Hydrides Corp. 
Also Known As: Ventron Div., Morton Thiokol, Inc. 

W. E. Pratt Manufacturing Co. Joliet, IL

Also Known As: William E. Pratt Manufacturing Co.
Also Known As: Klassing Handbrake
Also Known As: Altrachem, Inc.
Also Known As: subsidiary of Joslyn Mfg and Supply

W. R. Grace (Tennessee) Erwin, TN

Also Known As: Nuclear Fuels Servcies
Also Known As: Davison Chemical

Wyman Gordon Inc. Grayton, North 

Grafton, MA



CORPORATE VERIFIER CONTACT INSTRUCTIONS 

FOR LIST 2 FACILITIES

Allegheny-Ludlum Steel former workers:

Send lists of names, social security numbers, dates of birth, and dates of employment to:

Director of Employee Relations

Attn: David Murphy

Allegheny-Ludlum Steel

100 River Road

Brackenridge, PA 15154

Phone: 724-226-5809

Allied Chemical Corporation Plant, Metropolis, Illinois former workers:

Send or fax lists of names, social security numbers, dates of birth, and dates of employment to:

Pat George

Honeywell

Highway 45 North

Metropolis, Illinois 62960

Phone: 618-524-6395

Fax: 618-524-6209

Aluminum Co. of America (Alcoa) (Pennsylvania) former workers:

Send lists of names, social security numbers, dates of birth, and dates of employment to:

Anna Mae Litman

ALCOA, Incorporated

201 Isabella Street

Pittsburgh, PA 15212-5858

Phone: 412-553-4415



American Chain and Cable Co. former workers:

Send lists of names, social security numbers, dates of birth, and dates of employment to:

Sally Brennen

FKI

425 Post Road

Fairfield, CT 06430

Phone: 203-255-7141

She has some employment information about some American Chain and Cable workers. If she has 
no information on a claimants employment history, then go to the Social Security Administration to 
confirm his employment.

Armco-Rustless Iron & Steel former workers:

Fax lists of names, social security numbers, dates of birth, employment location, and dates of 
employment to:

(This is a secure fax facility.)

Karen Dearth

Fax: 513-425-2676

(There is no cost unless they have to go off-site to find the records to verify employment.)

Ashland Oil, Tonawanda, New York former workers:

Send lists of names, social security numbers, dates of birth, and dates of employment to:

Geneva Massie

Ashland Incorporated

5200 Blazer Parkway

Dublin, Ohio 43017

Phone: 614-790-3333 (Ask for the Human Resources Department)



Babcock & Wilcox Co. (Virginia) former workers:

Send lists of names, social security numbers, dates of birth, and dates of employment to:

Kim Thomas

Framatone

3315 Old Forest Road

Lynchburg, VA 24501

Phone: 434-832-2757

Fax: 434-832-2345 (Attn: Kim Thomas)

If Kim Thomas does not have the employment records, contact Sonya Cox, BWX Technologies, on 
434-522-6850. (Fax: 434-522-6736)

Baker-Perkins Co. former workers:

Send lists of names, social security numbers, dates of birth, and dates of employment to:

Ms. Chris Linehan

Invensys

5100 River Road

Schiller Park, IL 60176

Phone: ? (Ask Peggy Murnighan on 847-928-3635)

Beryllium Corporation of America, Hazleton, PA plant former workers:

Send lists of names, social security numbers, dates of birth, and dates of employment to:

Virginia Leonard

Cabot Corporation

157 Concord Road

Billerica, MA 01821

Phone: 978-670-6225

Fax: 978-667-5260

E mail address: Virginia_Leonard@cabot-corp.com 

 

Beryllium Corporation of America, Reading, PA plant former workers: (They have nothing to do 
with the Beryllium Corporation of America, Hazleton, PA plant.)

Send lists of names, social security numbers, dates of birth, and dates of employment to:

Carl Harris

NGK Metals Corporation

P.O. Box 13367

Reading, PA 19612-3367

Phone: 610-921-5145

Beryllium Production Plant (Brush Luckey Plant) (Luckey, Ohio) former workers:

Send names, social security numbers, dates of birth, and dates of employment to:

Brush Wellman



Attn: HR Department

17876 St. Clair Avenue

Cleveland, Ohio 44110

Contact: Becky Calhoun in HR on 216-383-6862 and Dennis Habrat (who does the employment 
verifications) on 216-383-6803.

Bethlehem Steel Corporation, Lackawana, New York plant former workers:

Send lists of names, social security numbers, dates of birth, and dates of employment to:

(Also include name of plant and its location)

Bethlehem Steel Corporation

Customer Call Center

Attn: Supervisor of Customer Call Center

Martin Tower

Bethlehem, PA 18016

Contact Myrna Riveria on 610-694-7222 or Bill Bauer on 610-

694-7603 (email address: William.bauer@bethsteel.com )

mailto:William.bauer@bethsteel.com


Bliss & Laughlin Steel former workers:

E mail lists of names, social security numbers, dates of birth, and dates of employment to:

Sarah Mastrobuono at smastrobuono@republictech.com

Phone: 330-670-3145

If Sarah is not in, Waneta Negrette in Harvey, Illinois on 708-225-8207 should be able to help.

Blockson Chemical Company, Joliet, Illinois plant workers:

Send lists of names, social security numbers, dates of birth, and dates of employment to:

Dolores Ennico

Olin Corporation

501 Merritt 7

P.O. Box 4500

Norwalk, CT 06856-4500

Phone: 203-750-3479

Bridgeport Brass Company and Bridgeport Brass Company, Havens Laboratory workers:

Send lists of names, social security numbers, dates of birth, and dates of employment to:

Michael Bramnick

Associate General Counsel

Millennium Chemicals Inc.

230 Half Mile Road

Red Bank, NJ 07701

Phone: 732-933-5170

Fax: 732-933-5270

E mail: micheal.bramnick@millenniumchem.com or www.millenniumchem.com

mailto:micheal.bramnick@millenniumchem.com
mailto:smastrobuono@republictech.com


Brush Beryllium Company; Cleveland, Detroit, Elmore, and Lorain plant former workers:

Send lists of names, social security numbers, dates of birth, and dates of employment to:

Brush Wellman

Attn: HR Department

17876 St. Clair Avenue

Cleveland, Ohio 44110

Dennis Habrat on 216-383-6803 does the verifications.

Carboloy Company former workers:

For workers who got a G.E. pension:

Send lists of names, social security numbers, dates of birth, name of company worked for, and dates
of employment to:

General Electric Retirement Services

P.O. Box 6024

Schenectady, New York 12301

For workers who did not get a G.E. pension:

Phone: 1-800-367-2884 (Put in a claimants SSN and a person will come on the line. Ask him or her 
which G.E. plant of facility might be able to verify employment.

Ceradyne, Incorporated former workers:

Call Jill Baldwin on 714-549-0421, ext. 234. Jill can usually do it over the phone if given full name 
and social security number.

 

Chapman Valve former workers:

Send lists of names, social security numbers, dates of birth, and dates of employment to:

Jennifer Kulhman

Crane Valve

3201 Walnut Avenue

Long Beach, CA 90807

Phone: 562-426-2531, ext. 430

Cincinnati Milling Machine Company former workers:

Send lists of names, social security numbers, dates of birth, and dates of employment to:

Milacron, Incorporated

Attn: Payroll Department

2090 Florence Avenue

Cincinnati, Ohio 45206

Phone: 513-487-5626

Combustion Engineering, Windsor, Connecticut plant former workers:

Call Jo Ann Berko and she will do the verification over the phone.

Phone: 203-750-2359



Connecticut Aircraft Nuclear Engine Laboratory (CANEL) former workers:

Fax lists of names, social security numbers, dates of birth, and dates and place of employment to:

Becky Landry

United Technologies

Middletown, CT

860-755-4935 (this number goes directly into her computer)

If there are any problems, call her on 860-565-6361

Coors Porcelain plant workers:

Send lists of names, social security numbers, dates of birth, and dates of employment to:

CoorsTek

Attn: Sue Kadnuck

600 Ninth Street

Golden, CO 80401

Phone: 303-277-4080

Fax: 303-277-4060

Electro Metallurgical former workers:

Fax lists of names, social security numbers, dates of birth, and dates of employment to:

Betty Batista

Union Carbide

Fax: 203-794-6531

Phone: 203-794-3106

Ms Batista has employment information on Electro Metallurgical employees up to the date when 
Union carbide divested Electro Metallurgical to Morgan-Crucible.

Ms. Batistas mailing address is:

Union Carbide Corporation

39 Old Ridgebury Road

Human Resources G-2

Danbury, CT 06817-0001

Elk River Reactor former employees:

Send lists of names, social security numbers, dates of birth, and dates of employment to:

Barbara Theno

Employee Relations Manager

Great River Energy

17845 East Highway 10

Elk river, Minnesota 55330

Phone: 763-241-3753

Fenn Machinery Co. former workers:



Call Darlene Jones, Fenn Manufacturing Company human resources division on 860-594-4418. 
Give her claimants name and social security number and she will confirm employment.



Fenwal, Inc former workers:

Send lists of names, social security numbers, dates of birth, and dates of employment to:

Phil Mongada

Director of Human Resources

Kidde-Fenwal

400 Main Street

Ashland, MA 01721

Phone: 508-881-2000, ext. 2486

General Atomics former workers:

Fax lists of names, social security numbers, dates of birth, and dates of employment to:

Yolanda at 858-455-2244

Phone: 858-455-2225

General Electric Company (Ohio) former workers:

For workers who got a G.E. pension:

Send lists of names, social security numbers, dates of birth, name of company worked for, and dates
of employment to:

General Electric Retirement Services

P.O. Box 6024

Schenectady, New York 12301

For workers who did not get a G.E. pension:

Phone: 1-800-367-2884 (Put in a claimants SSN and a person will come on the line. Ask him or her 
which G.E. plant of facility might be able to verify employment.



General Electric Plant (Indiana) former workers:

For workers who got a G.E. pension:

Send lists of names, social security numbers, dates of birth, name of company worked for, and dates
of employment to:

General Electric Retirement Services

P.O. Box 6024

Schenectady, New York 12301

For workers who did not get a G.E. pension:

Phone: 1-800-367-2884 (Put in a claimants SSN and a person will come on the line. Ask him or her 
which G.E. plant of facility might be able to verify employment.

 

General Electric Vallecitos former workers:

For workers who got a G.E. pension:

Send lists of names, social security numbers, dates of birth, name of company worked for, and dates
of employment to:

General Electric Retirement Services

P.O. Box 6024

Schenectady, New York 12301

For workers who did not get a G.E. pension:

Phone: 1-800-367-2884 (Put in a claimants SSN and a person will come on the line. Ask him or her 
which G.E. plant of facility might be able to verify employment.



Granite City Steel former workers:

Send lists of names, social security numbers, dates of birth, and dates of employment to:

National Steel Corporation

Attn: Lydia Kachigian

1951 State Street

Granite City, IL 62040

Phone: 618-451-4938

Lists of names, social security numbers, dates of birth, and dates of employment can be faxed to 
Lydia at 618-451-4115.

Hallam Sodium Graphite Reactor (Hallam, Nebraska) former workers:

Send names, social security numbers, dates of birth, and dates of employment to:

Gary A. Kruse

Human Resources Department

Nebraska Public Power

P.O. Box 499

1414 15th Street

Columbus, Nebraska 68602-0499

Phone: 402-563-5309

Harshaw Chemical Company former workers:

Send lists of names, social security numbers, dates of birth, and dates of employment to:

Ms. Jan Strine

5th Floor

Engelhard Corporation

101 Wood Avenue

Iselin, NJ 08830

Phone: 1-800-432-9191 (Ask for Jan)



Heald Machine Company former workers:

Send lists of names, social security numbers, dates of birth, and dates of employment to:

Milacron, Incorporated

Attn: Payroll Department

2090 Florence Avenue

Cincinnati, Ohio 45206

Phone: 513-487-5626

Herring-Hall Marvin Safe Company former workers:

First call the claimant (or survivor) and obtain, as best you can, the specific date of the last day that 
the person was employed by the Herring-Hall Marvin Safe Company. The Diebold Company, which
has the Herring-Hall Marvin Safe Company records, files records of people who retired in the 
1940s, 1950s, or 1960s by the date of their last day of work with Herring-Hall.

Send name, social security number, and date of last day as an employee to:

Kevin Nazdock

Diebold, Incorporated

5995 Mayfair Road

North Canton, Ohio 44720

Phone: 330-490-4401

 

Hooker Electrochemical former workers:

Send lists of names, social security numbers, dates of birth, and dates of employment to:

Lu Ann Raymond

Occidental Chemical Corporation

P.O. Box 344

Niagara Falls, New York 14302-0344

Phone: 716-278-7743



Huntington Pilot Plant workers:

Send lists of names, social security numbers, dates of birth, and dates of employment to:

Amy Knight

Health and Welfare Associate

INCO Limited

3200 Riverside Drive

Huntington, WV 25705

Phone: 304-526-5374

Fax: 304-526-5309

Jessop Steel Co. (Washington, Pennsylvania) former workers:

Send or fax names, social security numbers, dates of birth, and dates of employment to:

Director of Employee Relations

Attn: David Murphy

Allegheny-Ludlum Steel

100 River Road

Brackenridge, PA 15154

Phone: 724-226-5809

Fax: 724-226-5173

Koppers Co., Inc. former workers:

Call Steve Simond, Hansen North America, on 732-919-2319 and give him the workers name and 
social security number. If a worker got a Koppers pension, Mr. Simond will be able to verify his 
employment over the telephone. If a worker did not get a Koppers pension, we will have to go to 
the Social Security Administration to verify his employment.



LaCrosse Boiling Water Reactor former workers:

Send lists of names, social security numbers, dates of birth, and dates of employment to:

Dairyland Power Cooperative

Attn: Pattilynn Brendum

P.O. Box 817

LaCrosse, WI 54602

Phone: 608-787-1341

 

Ladish Co. former workers:

Call Darlene (Ladish Corporation personnel office) on 414-747-3488. Given her the name, social 
security number, dates of employment, and, if you have it, employee number of the person whose 
employment you need to verify. Darlene will do the verification over the phone.

If needed the corporate mailing address and phone number is:

Ladish Company, Incorporated

Corporate Offices

5481 S. Packard Avenue

Cudahy, WI 53100

Phone: 414-747-2611

 

Linde Air Products (Buffalo, NY) plant former workers:

Send lists of names, social security numbers, dates of birth, and dates of employment to:

T. M. Dugan

Praxair, Inc.

175 East Park Drive

Tonawanda, NY 14151-0044

Phone: 716-879-2027

Fax: 716-879-7117



Linde Ceramics Plant former workers:

Send lists of names, social security numbers, dates of birth, and dates of employment to:

T. M. Dugan

Praxair, Inc.

175 East Park Drive

Tonawanda, NY 14151-0044

Phone: 716-879-2027

Fax: 716-879-7117

Mallinckrodt Chemical Company, Destrehan St. Plant former workers:

Send lists of names, social security numbers, dates of birth, and dates of employment to:

Ms. Pat Duft

Mallinckrodt Corporate Headquarters

675 McDonnell Blvd.

St. Louis, MO 63042

Phone: 314-654-6314

Fax: 314-654-6486

Massachusetts Institute of Technology former workers:

Send lists of names, job titles, social security numbers, dates of birth, and dates of employment to:

(Also try to indicate whether the claimant was an academic or a nonacademic employee)

Sarah Heaney

Massachusets Institute of Technology

77 Massachusetts Avenue

Building E19-235

Cambridge, MA 02139

Phone: 617-253-9489

Fax: 617-258-8501 



McDaniel Refractory Co. former workers:

Send lists of names, social security numbers, dates of birth, and dates of employment to:

Judy Bergman

Vesuvius-McDanel

510 Ninth Avenue

Beaver Falls, PA 15010

Phone: 724-843-8300, ext. 248

 

Metals and Controls Corporation former workers:

Send lists of names, social security numbers, dates of birth, and dates of employment to:

Frank J. Veale

Texas Instruments

MS: 10-2

34 Forest Street

Attleboro, MA 02703

Phone: 508-236-1804

Norton Company former workers:

Fax lists of names, social security numbers, dates of birth, and dates of employment to:

Carol Ormand

Fax No: 508-795-2828

Her mailing address is:

Carol A. Ormand

Human Resources

Saint-Gobain Abrasives

One New Bond Street

Box Number 15008

Worcester, MA 01615-0008

Phone: 508-795-2167



Nuclear Metals, Inc. former workers:

Send lists of names, social security numbers, dates of birth, and dates of employment to:

Janet Hammon

Starmet Corporation

2229 Main Street

Concord, MA 01742

Phone: 978-369-5410, ext. 249

 

Nuclear Materials and Equipment Corporation (NUMEC) Apollo PA and Parks Township plant 
former workers:

Send lists of names, social security numbers, dates of birth, and dates of employment to:

Julia Pankey

Comp. And Benefits Coord.

BWXT Services, Incorporated

2016 Mt. Athos Road

Lynchburg, VA 24504

Phone: 434-522-5501

Piqua Organic Moderated Reactor former workers:

Call in lists of names, social security numbers, dates of birth, and dates of employment to:

Judy Payner, Finance Office, City of Piqua, Ohio on 937-778-2069

If Judy is busy, Diana in the Human Resources office can help. She is on 937-778-2052.



Reed Rolled Thread Co. former workers:

Fax lists of names, social security numbers, dates of birth, and dates of employment to:

Janet Olson

Reed-Rico

18 Industrial Drive

Holden, MA 01520-1895

Fax: 508-926-5383

Phone: 508-926-5273

Shippingport Atomic Power Plant former workers:

Call Dave Hershberger, Duquesne Light human resources department on 412-393-6378. Give him 
employee name, employee number (if available), dates of employment, and other other information 
that he might need. He will verify over the phone.

For verifications of employees who no longer work for Duquesne, try Dawn Laitres, First Energy 
on 724-682-5245.

 

Spreedring, Inc. former workers:

Send lists of names, social security numbers, dates of birth, and dates of employment to:

Judy Bradford

Axsys Technologies

P.O. Box 1588

Cullman, AL 35056-1558

Phone: 256-737-5200 (Ask for Judy)

(If Judy is out, Christie Mize on 256-737-5282 can help. Her fax number is 256-737-5249.)



Sylvania Corning Nuclear Corporation, Bayside Laboratories and Hicksville Plant former workers:

Send lists of names, social security numbers, dates of birth, and dates of employment to:

Verizon Communications

Attn: Lisa Davis Jackson

MC;SV1W3ESC

Coppell, Texas 75015-2270

Phone: 214-285-1439

Tennessee Valley Authority, Muscle Shoals, Alabama former workers: 

Send lists of names, social security numbers, dates of birth, and dates of employment to:

Tennessee Valley Authority

Attn: Employee Service Center

400 West Summit Hill Drive

Knoxville, TN 37902

Phone: 256-386-2601 (Ask for Human Resources [employment verification]). (N.B. TVA may have
to recall records from a federal records center or from the National Personnel Records Center in St. 
Louis to verify employment. If so, it may take them 4 to 6 weeks to give a response.)

 

Torrington Co. (Torrington, Connecticut) former workers:

Fax names, social security numbers, dates of birth, and dates of employment to:

Daisy Decker

Human Resources Department

The Torrington Company

Torrington, CT 06790-1008

Phone: 860-626-2623 (Ask to be transferred to Daisy Decker)

Fax: 860-496-3603



University of Chicago former workers:

Send lists of names, social security numbers, dates of birth, and dates of employment to:

Annetha Bartley

University of Chicago

5801 Ellis

Room 501

Chicago, Illinois 60637

Phone: 773-702-8816

U. S. Steel Co., National Tube Division (McKeesport, Pennsylvania) former workers:

Fax names, social security numbers, dates of birth, and dates of employment to:

Beverly Detrick

United States Steel Corporation

Monroeville, PA 15146

Phone: 412-433-6617

Fax: 412-433-6617

Ventron Corporation (Metal Hydrides Corporation) former workers:

Call Vanessa Gibson-Cooper of Rohm and Haas Corporation human resources on 215-592-2868. 
Give her name and social security number and she will verify over the phone.

W.E. Pratt Manufacturing Company former workers:

Send lists of names, social security numbers, dates of birth, and dates of employment to

Vivian Curran

Joslyn Manufacturing

3700 South Morgan Street

Chicago, IL 60609

Phone: 773-927-1420, ext. 1274

Fax: 773-927-6862



W. R. Grace (Tennessee) plant former workers. This is now the Nuclear Fuels Services, Erwin, 
Tennessee plant.

Send lists of names, social security numbers, dates of birth, and dates of employment to: 

Ruth Salts

Nuclear Fuels Services

1205 Banner Hill Road

Erwin, TN 37650

Phone: 423-743-1712

Fax: 423-743-9025

Wyman Gordon Inc, former workers:

Send lists of names, social security numbers, dates of birth, and dates of employment to:

Alice Moore

Wyman Gordon, Incorporated

244 Worcester Street

North Grafton, MA 01536-8001

Phone: 508-839-8363



Energy Employees Occupational Illness Compensation Program Act:

Employment Verifications:

List 3: DOE Verifiers

Listed below are those facilities which appear on the Department of Energy (DOE) Covered 
Facilities List which meet the following criteria:

1. The Department of Energy, or one of its contractors, owns the employment records.

2. The Department of Energy, through the Office of Worker Advocacy Germantown, performs 
employment verifications of people who used to work at these facilities.

This list will be periodically updated.

Facility Name Location

(As it appears on the DOE Covered Facilities List):

Albany Research Center Albany, OR

Also Known As: ARC
Also Known As: Bureau of Mines
Also Known As: Metallurgical Research Center
Also Known As: Metallurgical Corp.

Battelle Laboratories , 

Also Known As: Battelle Columbus Laboratories (BCL) 
Also Known As: Battelle Memorial Institute (BMI) 

Battelle Laboratories , 

Also Known As: Battelle Memorial Institute (BMI) 
Also Known As: Battelle Columbus Laboratories (BCL) 
Also Known As: Plutonium Facilities

Columbia University New York,

Also Known As: Pupin Hall
Also Known As: Havemeyer Hall
Also Known As: Nash Building
Also Known As: Prentiss Hall
Also Known As: Schermerlimon Hall

Energy Technology Engineering Center 

(Atomics International/Rocketdyne) Santa Susana

(Canoga Park), CA

Also Known As: North American Aviation 
Also Known As: Rocketdyne Propulsion and Power 
Also Known As: Rockwell International 
Also Known As: Boeing, 
Also Known As: Nuclear Development Field Laboratory (NDFL) 
Also Known As: Energy Systems Group 
Also Known As: Liquid Metal Engineering Center 
Also Known As: Atomics International 

Extrusion Plant (Reactive Metals, Inc.) Ashtabula, OH



Also Known As: Reactive Metals, Inc. 
Also Known As: RMI

Ordnance Plant , 

Also Known As: Army Ammunition Plant 
Also Known As: Ordnance Plant 
Also Known As: Silas Mason Co.
Also Known As: Mason & Hanger

Laboratory for Energy-Related Health Research, Laboratory of Biomedical and Environmental 
Sciences, Laboratory of Radiobiology and Environmental Health, Nuclear Fuels Services, 

Peek Street Facility Schenectady, NY

Also Known As: Knolls Atomic Power Laboratory
Also Known As: Knolls Atomic Power Lab of General Electric Co. 

Sacandaga Facility Glenville, NY

Separations Process Research Unit(at Knolls Lab.) Schenectady, NY

University of Rochester Atomic Energy Project Rochester, NY

Waste Isolation Pilot Plant , 

Also Known As: WIPP

Weldon Spring Plant Weldon Spring, MO

Site Characterization Project , 

















02-03 NIOSH referral summary



EEOICPA BULLETIN NO.02-03         
Issue Date: April 1, 2002

________________________________________________________________

Effective Date: March 22, 2002

________________________________________________________________

Expiration Date: April 1, 2003

________________________________________________________________

Subject:  NIOSH Referral Summary  

Background: The Claims Examiners (CEs) in the District Offices are required by EEOICPA Section
7384n(d)(1) (and 20 CFR 30.115(a)) to forward claimant’s application package to NIOSH for dose 
reconstruction.  The NIOSH Referral Summary (shown in Attachment 1) replaces the Statement of 
Accepted Facts (SOAF), which has been used to transmit case files to NIOSH.  The SOAF will now
be used primarily for medical referrals.  The NIOSH Referral Summary is a tabular form containing
the medical and employment information accepted by the CE as factual.  This form will provide 
NIOSH with the necessary information to proceed with the dose reconstruction process.

Much of the information in the NIOSH Referral Summary is entered into ECMS.  The intent in the 
future is to automate the NIOSH Referral Summary and have most, if not all, of the fields entered 
electronically from ECMS.   

Reference: Energy Employees Occupational Illness Compensation Program Act of 2000, As 
Amended, 42 U.S.C. § 7384 et seq., Section 7384n(d)(1) (and 20 CFR 30.115(a)).

Purpose:  To notify the District Offices of the NIOSH Referral Summary to be used for sending 
cases to NIOSH for dose reconstruction.

Applicability: All staff.  

Actions: 

1.  Attached to this bulletin is the NIOSH Referral Summary (Attachment 1).  This 
tabular form contains the medical and employment information accepted by the CE 
as factual. 

2.  The NIOSH Referral Summary should include information on the Energy Employee (EE) 
including the employee’s full name, gender, date of birth, date of death (if applicable), and address 
and phone number (if applicable).  In cases involving survivors (there may be one or more), provide
contact information including the full name, address, and phone number. In cases of multiple 
survivors, indicate which survivor would prefer to be contacted (if known), e.g., because they are 
the most knowledgeable or accessible by phone.  Also, if the CE is aware of other contacts, 
including other family members, co-workers, representatives, attorneys, and people providing 
affidavits, the CE should provide the full name, address, and phone number for each person.  For all
phone numbers discussed above, the phone type should be entered on the form in the block 
following the phone number, e.g., home, work, cell, day, evening, vacation home.  This is helpful 
when there are multiple contact numbers listed.

3.  The NIOSH Referral Summary should include the findings of the CE concerning medical 
factors.  The medical information should include, for each cancer: whether it is primary or 
secondary (use a “X”), cancer description or type, along with the ICD-9 code, and the date of 
diagnosis.  List all primary cancers, or all secondary cancers if no primary cancers are determined. 
It is not necessary to list the secondary cancers if there are primary cancers established.  For the 
date of cancer diagnosis, the year of diagnosis is required, but the full date should be entered, if 
possible.  Other covered conditions should be indicated (by a “X”) when a SEC cancer claim is 



submitted, but the claimant is filing for non-SEC cancer medical benefits, or in case of other claim 
benefits scenarios (details can be provided on the form).  

4.              The NIOSH Referral Summary should include the findings of the CE regarding the 
employee’s verified employment period for each DOE or AWE employment period.  For each 
employment period include: employer/facility name, start and end date at the facility, employee 
number (if available from EE-3), dosimetry badge number (if available from EE-3), and the 
employee’s job title (the description is not required).  Verified employment could extend beyond the
covered employment periods.  It is no longer necessary to provide NIOSH with the covered periods,
as dose reconstruction will be performed for all verified employment.  When applicable, the CE 
should select the facility name from the Federal Register Notice of List of Facilities Covered by the 
Energy Employees Occupational Illness Compensation Act of 2000.  Also, indicate information 
related to the method of employment verification (with a “X”), i.e., DOE could not verify 
employment, employment verification based on affidavit or other credible evidence, or employee 
worked for a sub/sub contractor not listed in DOE Office of Worker Advocacy facility online 
database. 

5. Other information that is relevant to NIOSH dose reconstruction includes race/ethnicity 
information (for skin cancer) and smoking history (for lung cancer).  These cancers may be either 
primary or secondary cancers (sites to which a malignant cancer has spread).  The CE should 
develop this information only for individuals with skin or lung cancers.  The CE should request this 
information from the claimant early in the process so that it is available when the case is sent to 
NIOSH.  A sample development letter for skin cancer claimants is shown in Attachment 2.  A 
sample development letter for lung cancer claimants is shown in Attachment 3.  For the 
race/ethnicity information, mark one or more of the five designations shown on the NIOSH Referral
Summary (Attachment 1).  For the smoking history, indicate the smoking level (at the time of 
cancer diagnosis) using one of the seven designations shown in the NIOSH Referral Summary 
(Attachment 1).  The smoking categories include: Never Smoked - employee who smoked no more 
than 100 cigarettes before the date of cancer diagnosis; Former Smoker - employee who quit 
smoking more than five years before the date of cancer diagnosis; and Current Smoker - employee 
who smoked cigarettes at the time of the cancer diagnosis or who quit smoking fewer than five 
years before the date of the cancer diagnosis (the cigarette smoking level should be designated as 
one of the following: less than 10 per day, 10 – 19 per day, 20 – 39 per day, or 40 or more per day).

6.  For pertinent cases already sent to NIOSH that did not have race/ethnicity or smoking history 
information, the CEs must develop that information.  The National Office will use ECMS to sort 
cases already sent to NIOSH.  The National Office will provide the District Office with a list of 
cases requiring race or ethnicity information or smoking history.  Once received, the DO should 
send development letters to all of those individuals identified.  When the information is received 
from the claimant, the CE should complete a new NIOSH Referral Summary with the race/ethnicity
and smoking history sections completed.  The new form should then be forwarded to NIOSH along 
with the weekly packages.

7.  Finally, at the bottom of the NIOSH Referral Summary, provide the information related to the 
CE’s completion of this summary, which includes the District Office, the CE’s name and direct dial 
phone number, and the date prepared.  On a temporary basis, a review by the supervisor is required. 
The reviewer’s name and the date of the review should be noted.  

8. The evidence in file must support any finding made by the CE and documented in the NIOSH 
Referral Summary.  The CE should make a copy of the NIOSH Referral Summary and place it in 
the case file record. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 



Occupational Illness Compensation 

          



     NIOSH Referral Summary Document 

DOL Case Number:  [Energy Employee (EE) SSN]

Case File Contact Information:

Energy Employee:

EE Full Name: [First, Middle, Last, Suffix]

EE Gender: [M, F, U]

Date of Birth:  [Month, Day, Year]

Date of Death (If applicable): [Month, Day, Year]

EE Full Address (If applicable): [Street Address, City, State, Zip]

EE Phone Number (If applicable):  [Phone Number, Phone Type]

Survivor(s) (SV) [Create a table for each SV]:

SV Full Name (s) (If applicable): [First, Middle, Last, Suffix]

SV Full Address (If applicable): [Street Address, City, State, Zip]

SV Phone Number (If applicable):  [Phone Number, Phone Type]

SV Relationship (If applicable): [Relationship]

Other Contact(s) (OC) [Create a table for each OC]:

OC Full Name (s) (If applicable): 

OC Full Address (If applicable): [Street Address, City, State, Zip]

OC Phone Number (If applicable):  [Phone Number, Phone Type]

OC Relationship (If applicable): [Relationship]



Medical and Employment Information:

EE Covered Cancer Information [For each cancer, list the following information]:

Primary [     ] or Secondary (Metastatic) [     ]

Cancer Description / Type

Associated ICD-9 Code

Date of Cancer Diagnosis 

Other Covered Condition:

SEC Cancer Claim, but filing for Non-SEC cancer medical benefits  [    ]

Other claim for benefits scenario  [    ]

Energy Employee Verified Employment History:

Verified Employment Period (List all breaks in employment at the DOE or AWE Facility):

Employer / Facility Name

Start Date at the Facility (Full Date if Possible)

End Date at the Facility (Full Date if Possible)

Employment Badge Number (If available)

Dosimetry Badge Number (If available)

Job Title (Description not required)

Employer / Facility Name

Start Date at the Facility (Full Date if Possible)

End Date at the Facility (Full Date if Possible)

Employment Badge Number (If available)

Dosimetry Badge Number (If available)

Job Title (Description not required)



Employer / Facility Name

Start Date at the Facility (Full Date if 
Possible)

End Date at the Facility (Full Date if 
Possible)

Employment Badge Number (If available)

Dosimetry Badge Number (If available)

Job Title (Description not required)

Employment Verification Information Valuable to NIOSH:

[   ]  DOE could not verify employment

[   ]  Employment Verification based upon Affidavit or Other 
Credible Evidence.

[   ] EE worked for a sub/sub contractor not listed in DOE Office 
of Worker Advocacy facility online database.

Other Information Relevant to NIOSH Dose Reconstruction, if Available:

If the claim is for skin cancer or a secondary 
cancer for which skin cancer is a likely 
primary cancer, list one or more of the 
following:

[   ]  American Indian or Alaska Native

[   ]  Asian or Native Hawaiian or Pacific       
Islander

[   ]  Black

[   ]  White-Hispanic

[   ]  White-Non-Hispanic

[   ]  Not given

If the claim is for lung cancer or a secondary 
cancer for which lung cancer is a likely 
primary cancer, select one of the following 
(Note: Currently refers to time of cancer 
diagnosis):

[   ]  Never smoked

[   ]  Former smoker

[   ]  Current smoker (? cig/day)

[   ]  <10 cig/day (currently)

[   ]  0-19 cig/day (currently)

[   ]  20-39 cig/day (currently)

[   ]  40+ cig/day (currently)

DOL Information:

District Office

Claims Examiner Name

Claims Examiner Phone Number

Date Prepared for NIOSH



Reviewed By



U. S. DEPARTMENT OF LABOR     EMPLOYMENT STANDARDS 
ADMINISTRATION                 

                                         OFFICE OF WORKERS’ COMPENSATION 
PROGRAMS

                                         DIVISION OF ENERGY EMPLOYEES’ OCCUPATIONAL 

ILLNESS COMPENSATION

200 CONSTITUTION AVE

ROOM C-4511

WASHINGTON DC  20210

TELEPHONE:  (202) 693-0081

March 28, 2002               Employee:

                             File Number:       

JOE CLAIMANT

1234 W. MAIN STREET

WASHINGTON, D.C.

Dear Mr. Claimant:

This letter concerns your claim for compensation under the Energy Employees Occupational Illness
Compensation Program. We have reviewed the claim and found that the exposed employee was
diagnosed with skin cancer.

The  next  step  in  determining  whether  you  are  eligible  for  benefits  is  calculating  whether  the
diagnosed cancer is reasonably related to exposure to radioactive materials  during the course of
covered employment.  The calculation of probability of causation is based on many factors, such as
the length of exposure and proximity to radiological sources, safety protection worn, the type of
cancer diagnosed, etc.  

We calculate the probability of causation by using a computer program to determine whether the
diagnosed cancer is reasonably related to exposure during covered employment.  For certain types
of cancer, such as skin cancer or a cancer which has spread to more than one location in the body,
the computer program requires that we include information about the exposed employee’s race or
ethnic identification as an additional factor in order to complete the calculation.   

Therefore, we are asking you to complete the attached questionnaire in full and return it to the
address that appears at the bottom of the questionnaire.  Please return the questionnaire within 30
days to avoid any delay in the claims process.

It is important that you complete the questionnaire and return it to us so that we can perform the
probability of causation calculation. If we do not receive a fully completed questionnaire, we will
be unable to perform a calculation of probability. Without a calculation of probability, we will not
be able  to  determine  whether  you are entitled  to  benefits  under  this  program and no award of
benefits will be made.    

Remember as the claimant, it is ultimately your responsibility to submit the necessary information
to establish a claim under the EEOICPA. If you have any questions or concerns, please contact the
District Office at XXX-XXX-XXXX or fax XXX-XXX-XXXX.

Sincerely,   

Claims Examiner



Employee:

                             File Number:  

The National Institute for Occupational Safety and Health (NIOSH) has developed a computer 
program known as the Interactive Radioepidemiological Program (IREP) that is used to calculate 
the probability of causation between a diagnosed cancer and employment.  More information can be
obtained about this program by contacting NIOSH at 1-800-35-NIOSH.

For skin cancer claims, racial or ethnic identification is necessary to accurately perform the IREP
calculation.  It  is  a  required  element  of  the  computer  program.  In  order  to  proceed  with  a
determination  of  causation,  please  mark  the  box(es)  that  best match(es)  the  racial  or  ethnic
identification of the employee named above:

        American Indian or Alaskan Native

     

        Asian, or Native Hawaiian or Other Pacific Islander

     

        Black or African Decent

     

        Hispanic

     

        White or Caucasian 

Any person who knowingly makes any false statement, misrepresentation, concealment of fact or
any other act of fraud to obtain compensation as provided under the EEOICPA or who knowingly
accepts  compensation  to  which  that  person is  not  entitled  is  subject  to  civil  or  administrative
remedies as well as felony criminal prosecution and may, under appropriate criminal provisions, be
punished by a fine or imprisonment or both.

I certify that the information provided is accurate and true.

Print Name  _______________________________________________

Signature  ________________________________________________

Date  ____________________________

Return to: [Insert District Office address]



U. S. DEPARTMENT OF LABOR     EMPLOYMENT STANDARDS 
ADMINISTRATION                 

                                         OFFICE OF WORKERS’ COMPENSATION 
PROGRAMS

                                         DIVISION OF ENERGY EMPLOYEES’ OCCUPATIONAL 

ILLNESS COMPENSATION

200 CONSTITUTION AVE

ROOM C-4511

WASHINGTON DC  20210

TELEPHONE:  (202) 693-0081

March 28, 2002               Employee:

                             File Number:       

JOE CLAIMANT

1234 W. MAIN STREET

WASHINGTON, D.C.

Dear Mr. Claimant:

This letter concerns your claim for compensation under the Energy Employees Occupational Illness
Compensation Program.

We have reviewed the claim and found that the exposed employee was diagnosed with one of the
following:

§         Primary Trachea

§         Bronchus

§         Lung

The  next  step  in  determining  whether  you  are  eligible  for  benefits  is  calculating  whether  the
diagnosed cancer is reasonably related to exposure to radioactive materials  during the course of
covered employment.  The calculation of probability of causation is based on many factors, such as
the length of exposure and proximity to radiological sources, safety protection worn, the type of
cancer diagnosed, etc.  

We calculate the probability of causation by using a computer program to determine whether the
diagnosed  cancer  is  reasonably  related  to  exposure  during  covered  employment.  For  a  claim
involving primary trachea, bronchus, or lung cancer or cancers that have spread to more than one
location  in  the  body,  the  computer  program  requires  that  we  include  information  about  the
employee’s smoking history prior to the diagnosis of cancer.  

Therefore, we are asking you to complete the attached questionnaire in full and return it to the
address that appears at the bottom of the questionnaire.  Please return the questionnaire within 30
days to avoid any delay in the claims process.

It is important that you complete the questionnaire in full and return it to us so that we can perform
the probability of causation calculation.  If we do not receive a fully completed questionnaire, we
will be unable to perform a calculation of probability.  Without a calculation of probability, we will
not be able to determine whether you are entitled to benefits under this program and no award of
benefits will be made.

Remember as the claimant, it is ultimately your responsibility to submit the necessary information
to establish a claim under the EEOICPA. If you have any questions or concerns, please contact the



District Office at XXX-XXX-XXXX or fax 202-693-1465.

Sincerely,   

Claims Examiner

Employee:

File Number:  

1.  Check the box that best describes the smoking history of the employee named above.

   Never Smoked – Employee who smoked no more than 100 cigarettes before the date of cancer 
diagnosis.

   Former Smoker - Employee who quit smoking more than five years before the date of cancer 
diagnosis

   Current Cigarette Smoker - Employee who smoked cigarettes at the time of the cancer 
diagnosis or who quit smoking fewer than five years before the date of the cancer diagnosis

2.  If you checked Current Cigarette Smoker above, please check the box below that corresponds
with the number of cigarettes smoked per day at the time of the cancer diagnosis:

 Less than 10 per day

 10 – 19 per day 

 20 – 39 per day

 40+ per day

* Generally 20 Cigarettes Per Pack

Any person who knowingly makes any false statement, misrepresentation, concealment of fact or
any other act of fraud to obtain compensation as provided under the EEOICPA or who knowingly
accepts  compensation  to  which  that  person is  not  entitled  is  subject  to  civil  or  administrative
remedies as well as felony criminal prosecution and may, under appropriate criminal provisions, be
punished by a fine or imprisonment or both.

I certify that the information provided is accurate and true.

Print Name  _______________________________________________

Signature  ________________________________________________

Date  ____________________________

Return to: [Insert District Office address]

02-04 Rectal cancer

EEOICPA BULLETIN NO. 02-04

Issue Date: April 1, 2002

________________________________________________________________



Effective Date: April 1, 2002

________________________________________________________________

Expiration Date: April 1, 2003

________________________________________________________________

Subject:  Rectal Cancer as a Specified Primary Cancer

Background: The District Offices have reviewed some Special Exposure Cohort (SEC) cases from 
gaseous diffusion plants where the only cancer diagnosis was rectal cancer.  The specified cancer 
list in EEOICPA Section 7384l(17) includes colon cancer, but not rectal cancer.  The intent of this 
Bulletin is to clarify the relationship of these two cancers and their inclusion as specified primary 
cancers under EEOICPA Section 7384l(17).

The colon and rectum form a long, muscular tube called the large intestine (also called the large 
bowel). The colon is the first 6 feet of the large intestine, and the rectum is the last 8 to 10 inches.  
The rectum is composed of the same tissue/cell type as the colon. 

Because of this anatomical similarity, it is DOL’s intent to consider rectal cancer as the same as 
colon cancer.  Consequently, rectal cancer should now be considered a primary specified cancer 
based on colon cancer being listed in EEOICPA Section 7384l(17) and used as such for determining
eligibility for members of the Special Exposure Cohort (SEC) per EEOICPA Section 7384l(14).

Reference: Energy Employees Occupational Illness Compensation Program Act of 2000, As 
Amended, 42 U.S.C. § 7384 et seq., Sections 7384l (14) and (17).

Purpose: To notify District Offices to consider rectal cancer as similar to colon cancer, which is a 
specified primary cancer.

Applicability: All staff.  

Actions: 

1.  The CE should consider rectal cancer as being the same as colon cancer, which is a specified 
primary cancer per EEOICPA Section 7384l(17).  The rationale is based on the fact that the rectum 
and the colon are composed of the same tissue/cell types.  Anatomically, it is appropriate to 
consider cancers of the colon and rectum to be the same.

2.  Since colon and rectal cancers are considered anatomically similar, rectal cancer can now be 
considered as a specified primary cancer in determining eligibility for members of the Special 
Exposure Cohort (SEC) per EEOICPA Section 7384l(14).

3.  The CE should continue to distinguish colon from rectal cancers using the appropriate ICD-9 
codes on all appropriate paperwork. For example, the ICD-9 codes for a malignant neoplasm of the 
colon is 153 and for the rectum it is 154.1. For cancers that arise at the junction of these two areas, 
the ICD-9 code 154.0, for the rectosigmoid junction, can be used.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

02-05 Election of remedies

EEOICPA BULLETIN NO.02-05         
Issue Date:  April 1, 2002



___________________________________________________________

Effective Date: December 28, 2001

___________________________________________________________

Expiration Date: April 1, 2003

___________________________________________________________

Subject:  Effect of tort suits against beryllium vendors and atomic weapons employers on eligibility 
for compensation under EEOICPA

Background: Section 7385(d) of the Energy Employees Occupational Illness Compensation 
Program Act (EEOICPA), per December 28, 2001 amendments to the National Defense 
Authorization Act for 2002, determines the effect of tort suits filed against a beryllium vendor or 
atomic weapons employer on the rights of otherwise eligible individuals to receive compensation 
under the EEOICPA.  

Reference:  42 U.S.C. 7385(d)

Purpose:  To notify the District Offices of the effect of tort suits against beryllium vendors and 
atomic weapons employers on eligibility for compensation.

Applicability: All staff.  

Actions: 

1.  If an otherwise eligible individual filed such a tort suit before October 30, 2000, and the suit 
remained pending as of the date of enactment of the National Defense Authorization Act for 2002 
(December 28, 2001), then the individual is not eligible for compensation under EEOICPA unless 
he or she dismisses the tort action before December 31, 2003.

2.  If an otherwise eligible individual filed a tort suit against a beryllium vendor or atomic weapons 
employer between October 30, 2000, and December 28, 2001, that individual is not eligible for 
compensation under EEOICPA unless he or she dismisses the tort action before the later of April 30,
2003, and the date that is 30 months after the date that he or she becomes aware that the covered 
employee may have a covered illness connected to exposure in the performance of duty under 
section 3623.

3.  If an otherwise eligible individual files such a tort suit after December 28, 2001, and a final court
decision is entered against the individual, he or she will not be eligible for compensation under 
EEOICPA.

4.  If no final decision is entered in a tort suit filed after December 28, 2001, then the otherwise 
eligible individual will not be eligible for compensation unless he or she dismisses the tort suit 
before the later of April 30, 2003, and the date that is 30 months after the date that he or she 
becomes aware that the covered employee may have a covered illness connected to exposure in the 
performance of duty under section 3623.

5.  Section 7385(d) of the EEOICPA, as amended, affects only the rights of the individual otherwise
eligible for compensation under the Act.  Typically, the “otherwise eligible individual,” who must 
take action to avoid forfeiting compensation, will be either a “covered beryllium employee” or a 
“covered employee with cancer,” as those terms are defined in the regulations at 20 C.F.R. §§ 
30.205 and 30.210.  Such an “otherwise eligible individual” also could be a survivor of a deceased 
covered employee with no cause of action in his or her own right.  In either of those situations, 
where the only plaintiff is an individual who is otherwise eligible for benefits under EEOICPA, the 
entire tort suit would have to be dismissed in a timely manner in order to preserve either the 
covered employee’s or the survivor’s entitlement to EEOICPA benefits.

6.  Tort suits covered by section 7385(d) can also have multiple plaintiffs with separate causes of 
action, however.  For example, a tort suit brought by a living covered employee could include his or
her spouse as a plaintiff with the spouse’s own cause of action for loss of consortium due to the 



covered employee’s exposure to beryllium or radiation.  If such another plaintiff is not an 
“otherwise eligible individual,” he or she need not take any action pursuant to section 7385(d).  
Thus, if a covered employee is living, his wife is not eligible for compensation under EEOICPA and
the continued pendency, or settlement, of a suit in which the wife is advancing her own cause of 
action would have no effect on the covered employee’s eligibility for compensation.  Similarly, in a 
case where the covered employee is deceased and a spouse is eligible for EEOICPA compensation, 
other family members, such as children, who may also have brought suit based upon the covered 
employee’s death, would not have to dismiss their causes of action.  Only the individual who is 
“otherwise eligible” for compensation under EEOICPA is required to take action regarding his or 
her tort suit in order to preserve his or her eligibility.  Finally, tort suits that terminate, either by 
settlement, final decision, or withdrawal, before December 28, 2001, do not effect eligibility for 
compensation under EEOICPA, but the amounts recovered in such actions may be offset against 
compensation awarded under the Act.

7.  Section 3641 of the EEOICPA provides that the payment of benefits to an individual, or to a 
survivor of that individual, must be offset by the amount of a payment made pursuant to a final 
award or settlement on a claim based on injuries incurred by that individual on account of the 
exposure of an employee covered by the EEOICPA to beryllium, radiation or silica.  In a situation 
that involves multiple plaintiffs where OWCP confirms that the covered employee has timely 
dismissed his or her cause of action for injuries due to exposure to beryllium or radiation but the 
covered employee’s spouse (the only other plaintiff in this example) has settled or won his or her 
cause of action for loss of consortium, OWCP will not offset the EEOICPA benefits that are payable
to the covered employee by the amount of the settlement paid to the spouse.  Section 3641 only 
applies to awards or settlements paid to or for covered employees for occupational illnesses covered
by the EEOICPA.  Therefore, because the settlement of the spouse’s cause of action for loss of 
consortium is not paid to or for the covered employee, OWCP will not offset the covered 
employee’s EEOICPA benefits by the amount of the settlement payment to the spouse.  Care should
be taken, however, to determine that the settlement or award actually represents a recovery only by 
someone other than the individual “otherwise eligible” for benefits under EEOICPA.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation 

02-06 Expanding covered time frames

EEOICPA BULLETIN NO.02-06             
Issue Date:  May 7, 2002

____________________________________________________________

Effective Date:  May 7, 2002

____________________________________________________________

Expiration Date:  May 7, 2003

____________________________________________________________

Subject: Expanding covered time frames for atomic weapon employers and beryllium vendors.

Background:  The Division of Energy Employees Occupational Illness Compensation (DEEOIC) 
has received numerous claims where the period of alleged employment falls completely outside of 
the covered time frame, as shown on the Department of Energy (DOE) web site, for a designated 
atomic weapon employer (AWE) or Beryllium (Be) vendor.  Neither the statute nor the regulations 
address how a Claims Examiner (CE) is to handle such a situation.  Accordingly, procedures are 
required for determining whether an expansion of the covered time frames for designated AWEs or 



Be vendors is warranted.

While the responsibility for designating AWE or Be vendor sites rests with the DOE, the DEEOIC 
is responsible for establishing the covered time frames for each designated employer. Deciding 
covered time frames relies on the presence of probative evidence substantiating a connection 
between the DOE and an entity that either supplied beryllium for use by the DOE or processed 
radioactive material for use in the production of an atomic weapon. 

The procedures outlined in this bulletin describe how a claimant is to be granted the opportunity to 
expand the covered time frame for designated AWE and BE vendor facilities.  The DEEOIC will 
review any additional documentation submitted by a claimant in order to determine if it is of 
sufficient probative value to warrant the expansion of the covered time frame for a designated AWE
or Be vendor.  This will ensure any decision issued is based on all available documentation.

Reference: 42 USC 7384l (3)-(6)

Purpose:  To notify the District Offices of the procedures for handling a claim where the claimed 
period of employment falls outside of the established time frame for a designated AWE or Be 
vendor.  

Applicability:  All Staff

Actions:

1. The CE must identify each period of claimed employment for a designated AWE or Be vendor. 
To determine employer designation, the CE should cross-reference claimed employers against the 
list of designated AWEs or Be vendors in the Federal Register or provided by the DOE on their 
covered facilities web site. 

2. Once the CE identifies claimed employment at a designated AWE or Be Vendor facility, action 
should be taken to verify employment.  The evidence of file must show employment occurred as 
alleged. The CE should follow the normal routine for verifying employment as discussed in the 
DEEOIC procedure manual and prior program bulletins. If, after appropriate development, there is 
insufficient evidence to verify employment, the CE should not accept the claimed period of 
employment as factual.  

3. If the CE verifies employment at a designated AWE or Be vendor facility, the dates should be 
compared against the recognized covered time frame for the employer.  The CE should initially 
consult the DOE sponsored facilities web page to determine whether the period of verified 
employment falls within the covered time frame.  The dates provided on the web site are considered
sufficiently reliable in deciding whether employment occurred at an AWE or BE vendor during a 
covered time frame.  However, the CE must be aware that any challenge to the listed dates by the 
claimant or in any instance where the information provided on the web site is unclear or 
speculative, the National Office is responsible for clarification. If there is a dispute or some other 
discrepancy over the dates of coverage listed on the DOE sponsored facilities web page, the CE 
should contact the National Office for guidance.  

4. If the claimed period of employment has been verified, but is completely outside of the covered 
time frame listed on the DOE web site or established upon consultation with the National Office, 
the CE should prepare a letter for the claimant.  The letter must explain the deficiency concerning 
the claimed dates of employment.  The CE must describe the requirement that employment at a 
designated AWE or Be vendor must be established during a covered time frame.  A description of 
what constitutes an AWE or Be vendor should be provided along with the existing dates of coverage
for the named facility.  The claimant should also be asked to supply any pertinent evidence 
substantiating that the named AWE or Be vendor time frames should be expanded.  Pertinent 
evidence includes any documentation supporting that the employee was present when the facility 
contracted with the DOE to provide services related either to processing beryllium for the U.S. 
Government or radioactive materials for use in atomic weapons. For example, the claimant can be 



asked to submit evidence such as contractual documents, business reports, internal memos, 
purchase orders, news articles, affidavits, etc.  A period of 30 days can be granted to the claimant to 
submit evidence in support of the claim.  At the discretion of the CE, extensions may be granted up 
to a maximum of 60 days.   

5.  After appropriate development, the CE must decide whether any evidence submitted warrants a 
referral to the National Office. If the claimant has submitted pertinent evidence in regard to 
expanding the covered time frame for the named facility, the CE will prepare a brief memo to file 
explaining the circumstances of the situation and request a review of the case file by the National 
Office. The memo should request the NO to make a determination regarding the expansion of the 
dates of AWE or Be vendor designation. The memo along with the entire case file should be 
transferred to the National Office.  If the claimant is unable to provide additional information or 
provides documentation that is not pertinent to the covered time frame, the CE will proceed with a 
finding that verified employment could not be established during a covered time frame for the 
facility.  It should be noted that mere exposure to residual radiation subsequent to a period of AWE 
designation is not sufficient to warrant a referral to the National Office. The employee must 
demonstrate employment during a period of time that the facility was actively engaged in activities 
related to processing radioactive materials to be used in U.S. atomic weapons.  

6.  When the claim is received by National Office, a review of the new evidence will be conducted 
to determine if it warrants expansion of the covered dates of AWE or Be vendor designation.  The 
National Office will obtain copies of all pertinent documentation concerning the claimed AWE or 
Be Vendor from DOE.  Any new evidence submitted by the claimant will be reviewed in 
conjunction with the DOE documentation to determine if sufficient evidence exists to expand the 
covered time frame for the facility. Once the National Office has completed its evaluation, a memo 
will be prepared describing the findings. The memo will reference specific documentation, or lack 
thereof, substantiating the determination.  The memo will be spindled into the case file along with 
relevant evidence establishing the covered time frame.  Copies of all documentation from the 
Department of Energy and the claimant will be maintained in a centralized file location at the 
National Office.  

7.  The case file will be returned to the District Office.   Once the case has been received, the CE 
will proceed to develop any outstanding items and issue a recommended decision.  For the 
recommended decision, the CE should summarize the findings from the NO employment time 
frames memo in the statement of the case section of the decision.  The CE can advise the claimant 
that the memo and other employment records are available for review if requested in writing to the 
district office.  A copy of the NO memo and the pertinent documentation supporting the covered 
time frames will not be attached to the recommended decision.  

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

Peter M. Turcic

Director, Division of 

Energy Employees Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections  

02-07 Statutory vendors and employment verification

EEOICPA BULLETIN NO.02-07             
Issue Date: May 7, 2002 

____________________________________________________________



Effective Date: May 7, 2002

____________________________________________________________

Expiration Date: May 7, 2003 

____________________________________________________________

Subject: Covered time frames for the eight statutory beryllium vendors.

Background: The Energy Employees Occupational Illness Compensation Program Act (EEOICPA) 
specifically identifies eight corporate entities as beryllium vendors. In doing so, the Act has been 
interpreted to expand coverage to any employee engaged in beryllium related employment activities
occurring concurrently with any period that the company was processing beryllium for the 
Department of Energy (DOE).  These beryllium vendors include the following: Atomics 
International; Brush Wellman, Incorporated and its predecessor, Brush Beryllium Company; 
General Atomics; General Electric Company; NGK Metals Corporation and its predecessors, 
Kawecki-Berylco, Cabot Corporation, Berylco, and Beryllium Corporation of America; Nuclear 
Materials and Equipment Corporation; StarMet Corporation and its predecessor, Nuclear Metals, 
Incorporated; and Wyman Gordan, Incorporated. 

While the EEOICPA specifically designates these eight corporate entities as beryllium vendors, it is 
silent on the issue of when each was producing or processing beryllium for sale to, or use by, the 
DOE. Given this situation, it is within the purview of the Division of Energy Employees 
Occupational Illness Compensation (DEEOIC) to establish the covered time frames for the statutory
beryllium vendors. 

The National Office of the DEEOIC has reviewed records maintained by the Department of 
Energy.  Based on this review, the covered time frame for each statutorily named beryllium vendor 
has been decided.  Provided as an attachment to this bulletin is a list of the designated statutory 
vendors and the corresponding covered time frame for each (Attachment 1). The attachment 
provides the name of the beryllium vendor, a description of the vendor and a summary of the 
evidence used to establish the effective date.

The effective dates of coverage are to be used by the Claims Examiner (CE) in determining whether
or not an employee, contractor or subcontractor was present at a designated beryllium vendor 
during a time when the vendor engaged in producing or processing beryllium for use by the 
Department of Energy.

Reference: 42 USC § 7384l (6) and (7)

Purpose: This bulletin serves to enumerate the covered time frames for the eight statutory vendors 
named in the EEOICPA.  In addition, it provides procedure clarification concerning the use of these 
time frames in determining covered beryllium employment.

Applicability:  All Staff

Actions:

1.  Upon receipt of a claim for compensation, the CE reviews the EE-3 Employment History form 
to determine whether any period of employment for a statutory beryllium vendor is claimed. 
Consideration should also be granted to contractors or subcontractors of the named vendor.  

2.  If there is any indication provided on the EE-3 that the named individual was employed at a 
statutory vendor as an employee, contractor or subcontractor, the CE must verify the employment.  
The CE should follow the normal routine established in the procedure manual and program 
bulletins for verifying employment.  It is not necessary for the CE to verify the entire period of 
claimed employment with a beryllium vendor.  Once the CE has verified that the individual was 
employed during any period of covered employment, the CE need not attempt to verify additional 
claimed employment.



3.  If a claimed period of employment is verifiable and the employee was an employee, 
subcontractor or contractor of a statutory vendor, the CE must determine whether any period of 
verified employment occurred during a time when the vendor was engaged in processing or 
producing beryllium for the DOE. It is only necessary for the CE to establish one instance where 
the period of verified employment overlaps a covered time frame for the named vendor.  The CE 
must consider the fact that these particular eight statutory vendors have been specifically designated
in the statute as covered beryllium vendors. A vendor may contain many different facilities located 
in various locations.  The Act does not limit the covered employer to the particular facilities, thus 
employment with any facility of a statutory vendor during a period when the vendor was 
concurrently processing beryllium for the DOE is covered.  This is true even if the employee was 
engaged in processing beryllium unrelated to any DOE operation. 

The CE should use the information provided in Attachment 1 in making this determination.  The CE
should compare the dates of verified employment to the dates that have been determined by the 
National Office to be the time frame when the vendor was engaged in beryllium work for the 
Department of Energy.  If any period of verified employment falls within the covered time frame 
for the statutory vendor, the CE can proceed with a finding that the employee is a covered beryllium
employee as defined in 42 USC § 7384l (7).  If the period of verified employment falls completely 
outside of the covered time frame for the vendor, the CE should follow the procedure for expanding
covered time frames  (See EEOICPA Bulletin 02-06).

4. If the claimant desires to review the records maintained by the National Office in regard to the 
covered time frames for the statutory vendors, a signed written request must be submitted to the 
appropriate district office.  The district office will forward any such request directly to the National 
Office.  



Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual

PETER TURCIC

Director, Division of 

Energy Employees Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections  



Statutory Beryllium Vendors 

Covered Time Frames

1.  Atomics International 

1954-1966
Summary Description

Atomics International was contracted by the AEC in the late 1940s to design and test 
nuclear reactor fuel.  Beginning in 1954, some of the work for the contracts was performed 
at the Van Own building at the Atomics International in Canoga Park.  There was a machine
shop at this location that processed beryllium components.  The last document establishing 
a beryllium relationship between Atomic International and AEC is an accident report from 
1965-66.  

Supporting Documentation

1954

The start date is established in a Tiger Team Assessment from April 1991.  
They reported that DOE Rockwell's Canoga Park facility (Atomics 
International was a component of North American Aviation.  The parent 
company eventually became Rockwell International) was used starting in 
1954 to work on reactors.  This work was conducted in a building where 
beryllium machining took place.

1966

A report from the AEC lists all accidents and incidents in AEC facilities 
involving radioactive material.  Included in the document is a description of 
an accident that occurred when two employees were moving an irradiated 
beryllium temperature probe at the Canoga Park facility.



2.  Brush Wellman Inc. and 

Brush Beryllium Company

1943-2001
Summary Description

Brush Wellman was the largest producer of beryllium related materials used by the AEC.  
The first contract that was made for the company to provide beryllium metal and beryllium 
fluoride was dated August 18, 1943.  The last shipment of beryllium products to an 
organization linked to the atomic weapons production was 04/10/2001.  This was reported 
to the Dept. of Energy in a listing provided by the company.  There is a large pool of 
documentation supporting beryllium production for AEC and Dept. of Energy between the 
start and end dates.

Supporting Documentation

1943
Excerpt from the Manhattan District History reveals the first contract for 
beryllium metal and beryllium fluoride was entered into effect on August 18,
1943.  

2001
Contract listings from the Brush Wellman company describe shipments of 
beryllium products to Los Alamos National Lab through April 10, 2001.  



3.  General Atomics

1959-1967
Summary Description

General Atomics was involved in the Experimental Beryllium Oxide Reactor Project 
(EBOR).  This was a project to develop a use for beryllium in gas-cooled reactors.   
General Atomics was awarded the program in January 1958.  In September, 1959, General 
Atomics began using beryllium oxide in the project.  The EBOR project was terminated in 
FY 1967. 

Supporting Documentation

1959

 In a description of the Experimental Beryllium Oxide Reactor Project, a 
background summation of the project reveals that General Atomics was 
awarded the project and that use of beryllium oxide began in 1959.  This 
description was included in a Memorandum from the Director of the 
Division of Reactor Development and Technology.

1967
The same memo as above recommends the termination of the EBOR project 
in 1967 due to technical problems and other uncertainties.  



4.  General Electric

1951-1970
Summary Description

The Department of Energy relationship with General Electric in Lockland, Ohio, starts in 
1951 as part of the Aircraft Nuclear Propulsion Project. The relationship is shown to 
terminate in 1970.  

Supporting Documentation

1951
Aircraft Nuclear Propulsion Facility - Evendale indicates that General 
Electric was conducting research and development of the aircraft nuclear 
propulsion project.  This was being supported by the Air Force and the AEC. 

1951
Memo describes that 2300 pound of beryllium fluoride has been sent to X-10
for use in the aircraft reactor program.  

1954
Lockland Area Office memo describes the use of beryllium and beryllium 
compounds under the General Electric Company contract.  

1960
Atomic Energy Commission 

Toxic Hazards of Beryllium As Related to the Reactor Development 
Program (Appendix c).  

1970
A memo from the Acting Director of Materials Licensing indicates that the 
existing AEC contract with GE is in the process of termination. Dated June 
11, 1970



5.  NGK Metals Corporation and Predecessors

1943-1979
Summary Description

NGK and its predecessors produced beryllium for use by the AEC.  This relationship began
in 1943 as part of the Manhattan Project.  The Beryllium Corporation in Hazelton was 
asked by representatives of the Manhattan Engineering Program to to conduct analysis of 
beryllium. By 1979, only Brush Wellman and Kawecki-Berylco were processing beryllium 
for the AEC.  In September, 1979, KBI terminated its beryllium metal production lines.  

The NGK predecessor organizations include the following entities:

♦      Berylco

♦      Kawecki-Berylco

♦      Cabot Corporation

♦      Beryllium Corporation of America.

Supporting Documentation

1943

An excerpt from the Manhattan District History (Addendum 5.16) notes that 
on August 23, 1943, Lt. Col. Ruhoff to Mr. Gravely, Beryllium Corporation, 
that an analysis of beryllium material be conducted by the company.  This is 
the first instance of contact between the Manhattan Engineering Project and 
the Beryllium Corp to engage in work connected to beryllium material

1946

An excerpt from the Manhattan District History (pg. K-17)  reveals that 
Beryllium Corporation of Reading, PA entered into contract to supply AEC 
with 1,000 pounds of high purity beryllium metal.  Although the evidence 
suggests a contract was never finalized, there is no evidence to support a 
argument that there was absolutely no beryllium produced for the AEC under
those preliminary arrangements.  

1947
A monthly status and progress report from New York operations dated 
12/8/1947, noted the construction of a beryllium casting plant at the 
Beryllium Corp in Reading, PA.  

1979
End date established in September, 1979.  An Information Memorandum 
from Director of Military Operations to Secretary of Dept. of Energy 
describes the termination of KBI product lines.  

6.  Nuclear Materials and Equipment NUMEC

1960-1968
Summary Description

NUMEC is listed a statutory beryllium vendor under the EEOICPA.  The company 
produced braze materials for use at the Hanford operations.  Braze contains zircaloy alloy 
and beryllium powder.   

Supporting Documentation

1960 A December 3, 1959 Office Memorandum describes a contract that would be



coming into effect in 1960 to supply beryllium coatings for UO2.

1960

Atomic Energy Commission 

Toxic Hazards of Beryllium As Related to the Reactor Development 
Program (Appendix c).  

1961
Regulatory Activities Document indicates that NUMEC was licensed for the 
production of plutonium-berllium neutron sources.

1962
NUMEC correspondence dated February 19, 1963 reveals contracts existed 
with the AEC through at lease1962 

1965
DOE notes indicate that an order for 5000 braze rings was make in 
September 1965.  (No primary source documents are in file)

1968

An "Information Report on NUMEC Powder Metallurigical Braze Rings" 
dated March 4, 1968 provides a summary of all of the information to date 
concerning braze rings fabricated by NUMEC.  The report indicates that to 
date the AEC committed $84,000 in purchase of powered compacts with 
NUMEC.  



7.  StarMet Corporation and its Predecessor 

Nuclear Metals

1954-1986
Summary Description

Starmet/Nuclear Metals originated out of a MIT laboratory operation. MIT was involved in 
a variety of beryllium related operations.  Nuclear Metals assumed control of the MIT 
laboratory in 1954.  Nuclear Metals produced beryllium products for the AEC until  1986.  

Supporting Documentation

1954
In a memo discussing a claim for compensation involving a patient with 
beryllium disease, there is a discussion of the fact that on July 1, 1954, 
Nuclear Metals took over the MIT beryllium operation.  

1984
A September 6, 2001 correspondence noted that Nuclear Metals Incorporated
was the sole supplier of Beryllium Braze rings 1962-1984.

1986
An October 11, 2001, letter to Roger Anders reveals that in 1983, Nuclear 
Metals, Inc received a three-year sub-contracted to produce beryllium.  Final
delivery was made in 1986

8.  Wyman Gordon

1959-1965
Summary Description

The dates for Wyman Gordon are derived from notes taken by an employee of the 
Department of Energy.  The notes were taken at a classified records center.  While the 
employee was able to review documents that establish covered dates 1959 to 1965, the 
source documents could not be copied.

Supporting Documentation

1959-1965 DOE employee notes

02-08 GDP times

EEOICPA BULLETIN NO.02-08         

Issue Date: May 7, 2002

________________________________________________________________

Effective Date: May 7, 2002

________________________________________________________________



Expiration Date: May 7, 2003

________________________________________________________________

Subject:  Clarification of the onset period for specified cancers and the 250-day employment 
requirement at a Gaseous Diffusion Plant. 

Background:  Issues have arisen as to how exposure to ionizing radiation at a Gaseous Diffusion 
Plant (GDP) should be determined with respect to: (1) the 250-day GDP employment requirement 
and (2) the time period between first radiation exposure at a GDP and diagnosis of a specified 
cancer.

Regarding the first issue, for inclusion in the Special Exposure Cohort (SEC), the employee must 
have been employed for an aggregate of at least 250 workdays before February 1, 1992, at a GDP 
located in Paducah, KY, Portsmouth, OH, or Oak Ridge, TN (per EEOICPA Section 7384l(14)).  
The employee may accumulate the days of service at more than one GDP to satisfy the 250 
workday requirement (per 20 CFR 30.213(b)). 

The second issue addresses the length of time following first exposure to radiation at a GDP until 
the diagnosis of the employees’ specified cancer.  EEOICPA Section 7384l(17) defines specified 
cancers for inclusion in the SEC.  The Act also states that certain onset time requirements need to be
met in order to qualify for SEC inclusion.  For most cancers, an eligible employee must have 
developed a specified cancer 5 years after first exposure.  In the case of leukemia, an onset time of 
more than two years after initial occupational exposure is required. There are no delay of onset 
periods for primary or secondary lung, bone, and renal cancers.

Reference: Energy Employees Occupational Illness Compensation Program Act of 2000, As 
Amended, 42 U.S.C. § 7384 et seq., Sections 7384l (14) and (17) and 20 CFR 30.213(b).

Purpose:  To clarify the onset period for specified cancers and the 250-day employment 
requirements for workers at a GDP.

Applicability: All staff.  

Actions: 

1.              For inclusion in the SEC the CE must first determine that the employee was employed 
for an aggregate of at least 250 workdays before February 1, 1992, at a GDP located in Paducah, 
KY, Portsmouth, OH, or Oak Ridge, TN (per EEOICPA Section 7384l(14)).  The individual may be 
employed at more than one GDP to satisfy the 250 workday requirement (per 20 CFR 30.213(b)). 

2.              Additional information for the CE to consider involves when the radiation monitoring 
requirements in EEOICPA Section 7384l(17)(A)(i) and (ii) should be applied.  During the 
construction period at the GDPs, the dosimetry badging requirements generally do not apply since 
radioactive material was not present on the site.  Once radioactive material (uranium) was on site 
for enrichment, the dosimetry badging or comparable exposure aspects of Section 7384l(17)(A)(i) 
and (ii) would apply.

3.              Next, the CE must address the second criterion, which relates to the determination of the 
time of onset of a specified cancer after initial exposure to radiation at a GDP.  The first day of 
employment at any of the three GDPs “starts the clock” for determining the time of onset of a 
specified cancer, i.e., it is the first day of exposure.  The date of diagnosis “stops the clock” and 
must meet the requirements for the time of onset for the specified cancer stated in EEOICPA 
Section 7384l(17) (the periods are discussed further below).

4.              A number of specified cancers are listed in the Act.  For these specified cancers, the CE 
must determine that the date of diagnosis is at least 5 years after first exposure at a GDP (per 
EEOICPA Section 7384l(17)). There are no delay of onsets for primary or secondary lung, bone, 
and renal cancers.



5.              For leukemia, the CE must determine that the date of diagnosis is greater than two years 
after initial occupational exposure at the GDP (per EEOICPA Section 7384l(17)).  

6.              The CE should consider the following example in assessing GDP employment using the 
above criteria.  In this example, an employee started at a K-25 (a GDP site) and worked 1 year 
before leaving to work at Y-12 (non-GDP site).  After working at Y-12 for 4.5 years, he was 
diagnosed with a specified cancer.  Since he accumulated over 250 aggregate workdays of GDP 
employment and the cancer was diagnosed 5 years after first exposure at the GDP, he is eligible as a
member of the SEC. 

7.              Another example that the CE should consider in making determinations regarding the 
above criteria involves the following situation.  In this example, an employee started at Y-12 (a 
non-GDP site), worked for 4.5 years, and then spent 1 year at K-25 (a GDP site).  A specified cancer
was diagnosed after only one year at K-25.  In this case, while the employee has accumulated over 
250 aggregate workdays of GDP employment it has not been 5 years between first exposure at K-25
and cancer diagnosis.  Consequently, the employee would not yet be eligible as a member of the 
SEC.  

8.              If the employee worked at a GDP but does not qualify as a member of the SEC, e.g., has 
a non-specified cancer, the case needs to go to NIOSH for dose reconstruction.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual
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02-09 Counting 250 workdays

EEOICPA BULLETIN NO.02-09    

Issue Date: 

________________________________________________________________

Effective Date: May 7, 2002

________________________________________________________________

Expiration Date: May 7, 2003

________________________________________________________________

Subject:  Determination of 250 workdays of employment for EEOICPA claimants.

Background:  The eligibility criteria for members of the Special Exposure Cohort (SEC) and 
claimants of chronic silicosis include a minimum requirement of 250 workdays of employment.  
Eligibility for inclusion in the SEC requires that the employee be employed for an aggregate of at 
least 250 workdays before February 1, 1992, at a Gaseous Diffusion Plant (GDP) (per 20 CFR Part 
30.213(a)(1)).  The employee may accumulate the 250 workdays at more than one GDP (20 CFR 
30.213(b)).  The eligibility requirements for benefits for chronic silicosis include a requirement of 
the worker’s presence for an aggregate of at least 250 workdays during the mining of tunnels at a 
DOE facility in Nevada or Alaska for tests or experiments related to an atomic weapon (per 20 CFR



30.215(a)). 

In most cases, the determination of 250 workdays of employment is straightforward.  However, 
there are some cases, where the employee worked for less than a year, where additional guidance is 
required to calculate the 250 workdays. 

Reference: Energy Employees Occupational Illness Compensation Program Act of 2000, As 
Amended, 42 U.S.C. § 7384 et seq., Sections 7384l (14) and (17) and 20 CFR Parts 30.213(a)(1) 
and (b) and 30.215(a).

Purpose:  To clarify the determination of the 250 workday requirement for members of the SEC and
claimants for chronic silicosis.

Applicability: All staff.  

Actions: 

1.              This approach for determining 250 workdays is applicable to employees at GDPs and 
workers involved in the mining of tunnels at a DOE facility in Nevada or Alaska for tests or 
experiments related to an atomic weapon.

2.              For the purposes of this Bulletin, a workday will be considered as equivalent to a work 
shift.  Additional hours worked as overtime will not add up to additional workdays, e.g., two hours 
overtime for four days is not equivalent to another (8-hour) workday.  However, two work shifts 
worked back-to-back would be two work shifts, i.e., two workdays.  For an employee whose work 
shift spans midnight, e.g., 11 PM to 7 AM shift, the work shift is still just one workday.

3.              When the employment information shows that the employee worked for a particular 
period, the CE should not as a rule attempt to discern and deduct from the workday count, 
infrequent periods of non-presence or non-work, like sick leave, strikes, layoffs or vacation time 
that may be specified.  However, if the employment evidence clearly establishes that the employee 
was not present and/or working at the GDP facility or mining site for an extended period(s) while 
on the company payroll, this extended period(s) should not be credited towards meeting the 250 
workday requirement.

4.              The period of 250 workdays starts with the worker’s first day of employment at the GDP 
or mining site.  There may be breaks in employment, but the workdays may only be accumulated at 
eligible sites, i.e., the three GDPs located in Paducah, KY, Portsmouth, OH, or Oak Ridge, TN, and 
the mining of tunnels at a DOE facility in Nevada or Alaska. 



5.              Where the number of days is not apparent in the employee’s primary employment record,
e.g., from employer, union (records for pension, dues, union local records, etc.), the following table 
may used for conversion:

250 days = 50 five-day weeks, or

42 six-day weeks, or

12 months (five-day weeks), or

10 months (six-day weeks), or

2,000 hours

One month = 21 days (if evidence indicates six-day weeks, 
25 days

6.              Where records of an employee’s earnings are available, such as W-2 Forms or Bureau of 
Data Processing records from the Social Security Administration, but the periods of employment 
are not, estimate the 250 workdays as follows.  Divide the annual wages earned at the GDP(s) or 
mining site(s) by the employee’s hourly rate to determine the number of hours worked.  If the 
number is greater than 2,000 hours, it meets the 250 workday requirement.  The problem with 
converting dollar amounts to workdays is that they may be rough estimates of actual employment.  
As such, this method should only be used when all primary employment data is lacking.

7.              There will be some situations where the above approach will not be applicable.  These 
cases will need to be treated on a case-by-case basis.  For example, non-40 hour workweek for 
some employees, e.g., firefighters, security guards, will be handled on a case-by-case basis (until 
more information and experience are gained).
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02-11 ECMS release notes

EEOICPA BULLETIN NO.02-11                       
Issue Date:  June 19, 2002

________________________________________________________________

Effective Date:  June 7, 2002

________________________________________________________________

Expiration Date: June 7, 2003 

________________________________________________________________

Subject:  Updated Energy Claims Management System (ECMS)- Release Notes  (v.1.4.9.88)

Background:  The ECMS is updated periodically to incorporate recent changes and improvement.

Reference:  ECMS User Reference Guide  (updated 4/22/02), ECMS frequently Asked Questions  
(FAQs) (updated 4/15/2002).



Purpose:  This bulletin serves to notify Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) District Office  (DO)  staff of the updated version of ECMS.  This 
version of ECMS incorporates several changes and enhancements based on feedback from the 
DOs.   The Release Notes  (v.1.4.9.88) explain the changes on a screen by screen basis.   If a change
affects many screens in the same matter, it is grouped together under the name of the change like 
“Description in List Boxes.”   If an illustration of the change is presented, the screen is also 
presented with a shadow setting text box to point to the changes on the screen.

Applicability:  All Staff

Actions:

1.   DEEOIC staff will immediately incorporate these ECMS changes into their case adjudication 
process.

2.   This is the first release containing the notes & Call-up function.   This is a significant 
improvement for processing claims and caseload management.  DO staff should begin to use this 
feature to remind them of any upcoming action dates associated with a particular claim.

3.   This is the first release that requires that a CE assignment be made prior to entering any claim 
status codes.  The CE assignment is made on the Case Screen.  While in most instances CE 
assignment is entered at the time of case create, a Supervisor CE, Senior CE, Ops Chief, or DD may
modify CE assignments.

4.   This release also modifies the SCE-payment certification process.  SCEs will now have three 
options available to them in ECMS they did not have before – certify, reject or cancel a payment.

·    Certify – this option allows the SCE signature & date to be recorded in the certification box.  It 
also "locks" the payment transaction.  

·    Reject – this option "unlocks" the transaction before certification and clears the CE signature and
date. Upon return to the CE, the CE will then reprocess the transaction before proceeding with 
payment processing.

·    Cancel – this option allows the SCE to cancel out of the payment screen without any changes to 
the payment transaction.

5.   This release includes new codes for transferring cases to local FAB offices located in the 
individual DOs.  Cases going from DOs to their local FAB office for final decisions must be 
transferred using one of the following codes before the local FAB office can update those cases.

Local FAB office codes: Jacksonville FAB – FAJ

                   Cleveland FAB – FAC

                   Denver FAB - FAD

                   Seattle FAB - FAS

     (The National Office FAB will remain FAB)

6.   To transfer a case (within a DO or between DOs the NO, local and NO FAB), a user with the 
role of SCEX must transfer it in the ECMS Case Screen.  A notation that matches the ECMS data 
(for “location”, “date”, and “by”) must also be made to the case jacket each time a case is 
transferred.  Cases coming back to DOs from their local FAB office must also be transferred to 
regular DO codes before these cases can be updated.  The regular DO codes remain unchanged. 

District Office codes:  Jacksonville – JAC

                   Cleveland - CLE

                   Denver - DEN



                   Seattle - SEA

7.   The “Notes and Call-ups” are intended primarily as a tool for CEs, senior and 
supervisory CEs in managing their caseloads. Even though use of the notes and 
call-up functions is voluntary, the CE should follow the guideline set forth in this 
bulletin to maintain consistency.  Each call-up is a note that has an ‘action date’ 
associated with it that is used to display pending actions by date and type.

8.   Each ECMS note consists of up to 255 characters of text and case number, note type code (see 
below for codes), claim type associated with note, District Office Code, call-up date priority (values
1=highest priority through 5=lowest priority), public flag (when public = y, the note is public, 
otherwise it is private), update, current owner id, and date created by/transferred to current owner.

9.   When to use which Note type codes?

A – Adjudication Use this code when the note/call-up pertains to a 
development issue (i.e. employment, medical, survivor) 
requiring resolution.

B – Bill processing Use this code when the note/call-up pertains to any 
matter related to medical bills or medical services 
related to the case.

F – FAB related Use this code when the note/call-up pertains to FAB 
(i.e. hearings/reviews, final decision expected).

I – Inquiry Use this code when the note/call-up pertains to an 
inquiry that needs to be made or answer is expected.

L – Lump sum compensation Use this code when the note/call-up pertains to lump 
sum payments.

O – Other Use this code when the note/call-up pertains to any 
miscellaneous item.

10.  When to use Private or Public designation?

·    The default is Public – meaning that the note is visible by all authorized ECMS user.  Such notes
would be included in the case file for any FOIA requests.

·    Private notes are those that only the owner can see and update.  A new CE, for example, might 
want to place a reminder of some procedure or policy reference they need to be cognizant of when 
they take the next action noted in the call-up.  Such a note would not be intended as a permanent 
part of the file, but rather a personal job aid for new staff who would delete it after taking the 
call-up action.

·    Supervisors might want to track a particularly difficult case for customer service to help ensure 
that DO standards are being met (i.e. telephone calls are returned promptly, action items are being 
followed).

11.  What determines the priority and what do the numbers mean?

·    Assigning a priority is strictly at the discretion of the owner of the note (1 = highest priority, 5 = 
lowest priority).  A user can sort their notes and call-ups in the Manage view based on priority; 
however, it is not a required item.  The default is ‘1’.

12.  When do I delete a note or call-up?

·    Any note that is marked as private should either be deleted after it has served its purpose or made
public.

·    For public notes, the owner of the note should delete it once it has served its purpose.
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02-12 Compensation payment process

EEOICPA BULLETIN NO. 02-12
Issue Date:  July 31, 2002

___________________________________________________________

Effective Date:  March 15, 2002

___________________________________________________________

Expiration Date:  July 31, 2003

___________________________________________________________

Subject:  Compensation Payment Process

Background:  Between August 2001 and March 2002, lump sum payments were processed by staff 
at the National Office and issued to claimants through the Electronic Certification System (ECS) at 
the National Office.   During the week of March 11, 2002, team members from the Branch of 
Automated Data Processing, Coordination and Control (BADPCC) and the Branch of Policy, 
Regulations, and Procedures (BPRP) conducted training on the compensation transaction process in
each District Office (DO).  Effective March 15, 2002 the District Offices began processing and 
issuing payments directly to claimants through the Energy Case Management System (ECMS).  
This bulletin provides written guidance regarding the procedures to be used and the policies to be 
followed in processing a compensation payment. Flowcharts which were referenced during the 
training are attached.  Attachment 1 shows the actions involved in processing an Electronic Funds 
Transfer (EFT) transaction.  Attachment 2 shows the actions involved in processing a paper check 
transaction.     

Reference:  20 CFR 30.0.

Purpose:  To provide procedures to District Office personnel with respect to the compensation 
payment process.

Applicability:  All staff.

Actions:

1.  When a final decision is issued by the Final Adjudication Branch (FAB) notifying a claimant that
s/he is entitled to compensation, FAB enters the AOP (Acceptance of Payment) Sent Date (the date 
of the acceptance of payment letter to the claimant) in ECMS and sends the letter EE-20 with 
enclosure, form EN-20, to the claimant for completion.   All completed EN-20 forms are received 
and date stamped in the District Office mailroom.  They are then distributed to the claims examiner 
(CE) or the payee change assistant (PCA) based on the method of payment requested by the 
claimant. If payment is requested by EFT, the PCA is given the form EN-20.  S/he enters the AOP 
Received Date (the date EN-20 was received back from the claimant), the AOP amount, and EFT 
data on the ECMS payee screen.  The PCA then forwards the EN–20 to the CE. If payment is 



requested by paper check, the CE is given the form EN-20.  S/he enters the AOP Received Date and
AOP Amount on the ECMS payee screen.  

2.   The CE ensures that the claimant (or an authorized representative with an appropriate Power of 
Attorney) signed the form EN-20.  The CE pays particular attention to whether the payment is to be 
issued to the claimant or to his/her authorized representative with Power of Attorney.   In order for a
compensation payment to be made out to an authorized representative with Power of Attorney, the 
file must contain evidence that the Power of Attorney document was reviewed by the DOL’s Office 
of the Solicitor and any deficiencies in the document were corrected prior to creating a 
compensation payment.

3.   The CE is responsible for taking any follow-up action on a deficient form EN-20.  If the EN-20 
is not signed, the CE makes a copy for the case file and returns the original to the claimant for 
signature. If the EN-20 has crossouts, erasures, or clarification is needed (e.g., on a bank routing 
number and/or account number) the CE contacts the bank and/or the claimant (preferably by phone)
for clarification.  Telephone calls must be documented for the case file. Clarification from either the
claimant or bank must be in writing and must be dated and signed.   After

clarification is received, the CE attaches the letter of clarification to the original form EN-20 and 
forwards both documents to the PCA who enters the correct EFT data into ECMS.  The CE, at 
his/her discretion, may request that a new form EN-20 be completed before a payment is 
created.                             

Faxed EN-20 forms will not be accepted nor will faxed EFT clarifications. If the EN-20 has an 
incorrect bank routing number, the CE can obtain the correct routing number by using the Federal 
Reserve Financial Services Internet web site (http://www.fededirectory.frb.org)

4.   The CE reviews the claimant’s address as reported in the Corrections Section and the 
Certification Section of the form EN-20 by matching each address: a) to the address on the 
EE-1/EE-2 or to the most recent change of address in the case, and b) to the on-line address for the 
case. If the claimant provides an address in the Corrections Section and/or the Certification Section 
of the EN-20 which is different from the address of record, the CE should contact the claimant 
(preferably by phone) to verify if the change of address is permanent or only a temporary payment 
address.  The CE should document the content of the telephone call for the case file.  If a permanent
change of address has been reported and if payment is to be made by paper check, the change of 
address must be processed by the PCA prior to the CE creating the payment.  If the change of 
address is a payment only, temporary address and the claimant has requested a paper check, the CE 
should advise the claimant that s/he must submit a brief written statement concerning the address 
change for the case file. (Faxes will not be accepted.)  The statement must be in the case file prior to
creating the payment.  After receiving confirmation from the claimant that s/he wants the paper 
check to go to a temporary address, the CE enters the payment only address into the ECMS 
compensation screen when s/he creates the payment. If payment is to be made by EFT and there is a
permanent change of address, the CE should flag the case file for later follow up.  To avoid delays 
in making the payment, the EFT compensation transaction should be completed prior to processing 
the change of address.

Note: International EFTs are not allowed as they are not part of the U.S. Treasury Bank/Routing 
system.  A claimant living outside of the U.S. can set up a bank account in an U.S. Bank and use a 
worldwide ATM machine to withdraw funds.  For international payments, paper checks are another
option.  Paper checks are sent via the mail to the claimant’s address.

5.   Before creating the payment in ECMS, the CE completes the Payment Transaction Form (PTF) 
using information found on the form EN-20 or in the case file. A separate PTF must be completed 
for each payee receiving compensation.  The PTF is electronically accessible. (Attachment 3 is a 
copy of the PTF that should be used in each DO.)  The CE must be careful in entering the 
employee, payee, and payment information on the PTF as it is the source document for each 



payment.  The PTF must reflect either a paper check address or an EFT bank routing number, 
account number, and account type.  In addition, the PTF cannot contain any cross-outs, whiteouts, 
or erasures.  The document must be error free.  

6.   After the PTF is completed, the CE creates the payment.  The CE creates a separate 
compensation payment transaction for each payee.  The required on-line data entered by the CE 
includes:

EFT  PAPER CHECK

·        Employee and payee SSN(s) 

·        payee’s mailing address, but only

  if it is a temporary payment

  address.  (If paper check is going

  to payee’s permanent address, never

  enter it as ECMS automatically 

  defaults to it)

·        bank routing number (must be nine        

   characters, all numeric with no 

   embedded spaces, dashes, or 

   special characters)

·        payee’s savings or checking account         

number (no dashes or spaces allowed)

EFT  PAPER CHECK

·        payee’s account type (savings or      

checking)

·        amount of payment                      

Note: Payments keyed for more than $150,000 

on an individual non-RECA case and more than 

$50,000 on an individual RECA case will reject.   

In addition, a compensation transaction cannot 

be completed without each payee’s social 

security number. 

7.   If payment for a minor child is to be made through EFT, the compensation should be deposited 
into the parent’s or legal guardian’s bank account.  If payment is to be made through paper check, it 
should be made out in care of the parent or legal guardian.  For example, a paper check would be 
keyed onto the address field in ECMS as follows:     

Marian Smith

              For John Smith, Jr.

                                                       

8.   Once the payment data has been created on the ECMS  compensation screen, the CE clicks the 
SAVE button and the compensation transaction is saved.  The CE’s name (based on user ID) and the
transaction date automatically appear on the compensation screen.  The CE signs and dates the 



PTF in the Approvals Section, (Item #1 – Creation  ).  The CE changes the case file location in 
ECMS to the Senior or Supervisory CE location (DO discretion) and forwards the hard copy case 
file with the PTF(s) to the Senior or Supervisory CE’s location for certification of the payment.

9.   The Supervisory or Senior CE compares the information recorded on the PTF (employee’s 
social security number; in a survivor’s claim, the payee’s social security number; the payment 
amount; and the information required for EFT or a paper check) with documents (EE-1, EE-2, 
EN-20) in the case file to ensure the PTF is correct.  S/he then compares the information recorded 
on the PTF with the data entered into ECMS to ensure the on-line data is correct.  If the Supervisory
or Senior CE determines that an error exists, s/he clicks the REJECT button on the ECMS certify 
screen.  

This clears the CE’s user ID and creation data from the transaction.  The Supervisory or Senior CE 
indicates in the Transaction Cancelled section of the PTF the reason the compensation transaction 
was cancelled.  Corrections must not be made to the PTF or to the on-line data by the certifier.  The 
case file and the PTF are returned to the CE for corrections. The CE starts again by completing a 
new PTF, entering the on-line data as necessary, and forwarding the case to the Supervisory or 
Senior CE for certification.  All PTFs are maintained as part of the case file. 

10.  When the Supervisory or Senior CE is satisfied that the PTF information and on-line data are 
correct, s/he  clicks the CERTIFY button in ECMS.  His/her name (based on user ID) and the 
certification date appear on the compensation screen.  The Supervisory or Senior CE signs and 
dates the PTF in the Approvals Section, (Item #2 - Certification). The Supervisory or Senior 
CE changes the case file location in ECMS and forwards the hard copy case with the PTFs to the 
Fiscal Officer’s location for verification of the payment.                       

                     

Note: When the payment is certified, the record is automatically locked by ECMS and no changes 
can be made to the record in its locked status.  However, if an error is detected after the payment is 
certified and locked, the record can be unlocked by the certifier. (ECMS also allows the record to be
unlocked by the Chief of Operations, Fiscal Officer, or District Director.)  Unlocking the record 
erases the created and certified statuses on the compensation screen.  ECMS automatically returns 
the record to the CE.  The certifier returns the hard copy case file and PTF to the CE.  The CE will 
access the unlocked record and correct whatever error was made.  

11.  The Fiscal Officer ensures that data from the PTF has been correctly entered into the ECMS 
compensation screen.  It is not the Fiscal Officer’s responsibility to review the 

PTF for accuracy.   The Fiscal Officer only compares the information on the PTF with the 
information that has been entered into ECMS.  If an error is detected, the Fiscal Officer hits the 
CANCEL button.  The CANCEL button leaves everything “as is.”  The Fiscal Officer then unlocks 
the transaction by selecting UNLOCK Transaction from the ECMS compensation menu, 
highlighting the record in the list of payments which are locked, and clicking the UNLOCK button. 
This places the ECMS record back in posture for the CE to  correct the payment.  The Fiscal Officer
is prohibited from making corrections to the PTF or to the on-line data.   S/he should indicate in the 
Transaction Cancelled section of the PTF the reason the transaction was cancelled.  The hard copy 
of the case file and the PTF are returned to the CE for corrective action.  The CE starts again by 
completing a new PTF, entering the corrected on-line data in ECMS, and forwarding the case and 
PTF to the Supervisory or Senior CE for certification and then to the Fiscal Officer for verification 
of the corrected payment.

                             

12.  When the Fiscal Officer is satisfied that the PTF and on-line data in ECMS are correct, the 
Fiscal Officer clicks the VERIFY button.  His/her name (based on user ID) and the verification date 
appear on the compensation screen. Once the payment is verified in ECMS, the payment is placed 



in a verified status and remains locked.  The Fiscal Officer signs and dates the PTF in the 
Approvals Section, (Item #3-      Verification)  .  The Fiscal Officer changes the case file location in 
ECMS to the District Director’s location and forwards the hard copy case file with the PTF(s) to the
District Director for authorization of the payment.

                                             

Note: If an error is detected after the payment is verified, only the Fiscal Officer, Chief of 
Operations, or District Director can unlock the record.  Unlocking the record erases the created, 
certified, and verified statuses on the compensation screen.  The ECMS record is automatically 
returned to the CE. The Fiscal Officer returns the hard copy case file and PTF to the CE for 
corrective action.  

13.  The District Director compares the information recorded on the PTF (employee’s social 
security number; in a survivor’s claim, the payee’s social security number; the payment amount; 
and the information required for EFT or a paper check) with documents (EE-1, EE-2, EN-20) in the 
case file to ensure the PTF is correct.  The District Director compares the PTF with the on-line 
ECMS data to ensure the on-line data is correct. If an error is detected, the District Director hits the 
CANCEL button.  The CANCEL button leaves everything “as is.”  The District Director then 
unlocks the transaction by selecting UNLOCK Transaction from the ECMS compensation menu, 
highlighting the record in the list of payments which are locked, and clicking the UNLOCK button. 
This places the ECMS record back in posture for the CE to correct the payment. The District 
Director is prohibited from making changes to the PTF or to the ECMS on-line data.  The District 
Director indicates in the Transaction Cancelled section of the PTF the reason  the compensation 
transaction was cancelled.  The hard copy case file and PTF are returned to the CE for corrective 
actions.  The CE creates the amended payment in ECMS.  The payment will also be certified and 
verified before it is returned to the District Director for authorization.

                                                         

14.  When the District Director is satisfied that the PTF information and on-line data are correct, the
District Director clicks the AUTHORIZE button.  His/her name (based 

on user ID) and the authorization date appear on the compensation screen.  The payment is then 
ready for transmission to the Department of the Treasury.  The District Director signs and dates 
the PTF in the Approvals Section, (item # 4 - Authorization).  

                                           

Note: If an error is detected after the payment is authorized but not transmitted to the Department 
of the Treasury, only the District Director can unlock the record from its authorized status.  If 
unlocked, the created, certified, verified, and authorized statuses are erased on the compensation 
screen, and the ECMS record is automatically returned to the CE.  The District Director returns the
hard copy case file and PTF to the CE for corrective actions.  The CE creates the amended payment
in ECMS.  The payment is certified and verified before it is returned to the District Director for 
authorization.

15. If it is determined by the DO that a payment should not be released (e.g. the payee died) the 
payment transaction can be deleted.  Payment transactions that have not been transmitted to the 
Department of the Treasury are deleted by clicking the DELETE ICON (-) on the Compensation 
Payment Update screen.  The Fiscal Officer and District Director can delete compensation 
payments in their own DO.

16.  After the payment has been transmitted, the District Director or Fiscal Officer (DO discretion) 
ensures that the PTF used to create the payment is photocopied and placed in the case file.  The 
original PTF is retained in a folder secured by lock and key.  These copies of PTFs should be filed 
chronologically oldest to most current. 

17.  The District Director or Fiscal Officer releases the case file to FILES and changes the case file 



location in ECMS.

18.  Each week the Fiscal Officer takes all the PTFs completed for the week and prints a benefits 
transaction report.  The report consists of a separate page for each 

case in which a compensation transaction was created.  The report identifies the payee, where the 
payment was sent, and the amount of the payment.  The Fiscal Officer compares each page of the 
report to the corresponding PTFs to ensure the compensation transaction was made in accordance 
with the information approved on the PTF.  Each page from the 

benefits transaction report is attached to the corresponding PTF.  The documentation is then filed by
the Fiscal Officer or District Director (at DO discretion) to ensure an accurate log of payments is 
maintained.  A copy of the benefit transaction report, by case number, can be copied for individual 
case files.

19. When an EFT deposit or paper check is returned to the Treasury Department by the bank or post
office, the 

Treasury Department notifies the National Office.  The NO Fiscal Officer, in turn, contacts the DO 
to report non-receipt of the issued payment by the claimant.  If the claimant’s address or EFT data 
has changed, the claimant must complete a new EN-20 before compensation is reissued. 

                           

20.  If the creator, certifier, verifier, or authorizer is not available to perform his/her payment 
function, backups can be used.

·        Any CE, Senior CE, or Supervisory CE can create the payment.

·        Any Supervisory or Senior CE in the DO can certify

 the payment as long as s/he did not create the

 payment. 

·         The District Director should be notified when the Fiscal Officer is unavailable to 
verify payments.  Either the District Director or Chief of Operations can, in the Fiscal 
Officer’s absence, verify payments.  However, ECMS will not allow him/her to authorize 
the same payment.                                                       

·        The National Office must be advised when the District Director is unavailable to 
authorize payments.  ECMS will be adjusted so that payments can be authorized on a 
temporary basis by either the Chief of Operations or the Regional Director.

·        For security reasons, absolute separation of PCA, CE, certifier, verifier, and 
authorizer must be maintained. 

                      

Disposition:  Retain until incorporated in the EEOICPA Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees

Occupational Illness Compensation

                        

Distribution List No. 1: (Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections.







PAYMENT TRANSACTION FORM

CASE FILE INFORMATION

EMPLOYEE SSN: _________________________PAYEE SSN: ________________________

PAYEE NAME: ________________________________________________________
                                                Last                                                                        
First                                                                       MI

PAYMENT AMOUNT: $___________________
PAYMENT ADDRESS – To be completed for Paper Checks ONLY

          Is this a PAYMENT ONLY address?     YES              NO 

LINE 1        ____________________________________________________________

LINE 2        ____________________________________________________________

LINE 3        ____________________________________________________________

LINE 4        ____________________________________________________________
                   CITY                                                 STATE                 ZIP

EFT ACCOUNT INFORMATION – To be completed for EFT Transactions ONLY

EFT BANK ROUTING #:        _____________________________________________

EFT BANK ACCOUNT #:       _____________________________________________

EFT ACCOUNT TYPE:                    CHECKING                   SAVINGS   

 

CERTIFICATION

APPROVALS PRINT NAME SIGNATURE DATE

1. Set Up/CE

2. Certification/SCE

3. Verification/FO

4. Authorization/DD

TRANSACTION CANCELLED:  YES        

CANCELLED BY: ______________________________________________________

REASON: _____________________________________________________________



02-13 Chronic lymphocytic leukemia

EEOICPA BULLETIN NO.02-13                       
Issue Date:  July 12, 2002

________________________________________________________________

Effective Date:  June 20, 2002

________________________________________________________________

Expiration Date: June 20, 2003 

________________________________________________________________

Subject:  Chronic Lymphocytic Leukemia Cases

Background:  Section 20 CFR 30.115(a) of the interim final regulations currently provides that the 
Office of Workers Compensation Programs (OWCP) will refer all non-SEC cancer claims to 
NIOSH for dose reconstruction before the probability of causation is determined.

On May 2, 2002, the Department of Health and Human Services (HHS) published guidelines (42 
CFR 81) OWCP must use to determine the probability of causation for non-SEC cancer claims. 
Section 81.30 of these guidelines directs OWCP to assign a probability of causation of zero for 
certain non-radiogenic cancers listed.  As of the date of this bulletin, the only non-radiogenic cancer
listed by HHS in their guidelines is chronic lymphocytic leukemia (CLL).

Given the HHS guidelines, referring a non-SEC claim for CLL to NIOSH for dose reconstruction 
serves no useful purpose.  Accordingly, an exception to the normal process for determining the 
probability of causation is needed.  The procedures described in this bulletin explain how claims 
solely for non-radiogenic cancers like CLL are exempt from undergoing a dose reconstruction with 
NIOSH.  

Reference: Interim final regulations 30 CFR 30.115(a) and 42 CFR Parts 81.21 and 81.30.

Purpose:  To explain the process for handling Chronic Lymphocytic Leukemia claims.  

 

Applicability: All staff.  

Actions: 

1.   Upon review of a new claim for compensation, the CE should identify any instance where 
(CLL) has been claimed or identified through the review of medical records.  

2.   If CLL has been claimed or otherwise been documented in the case file, the CE should 
undertake appropriate claim development according to established policy and procedure. The 
evidence of record must be sufficient to establish the necessary medical and employment 
components for any covered claim under the program. 

3.    Once steps have been taken to establish a diagnosis of CLL and covered cancer employment, 
the CE must insert in the case file a letter from NIOSH (Attachment 1).  This letter will serve as the 
dose reconstruction for all instances of CLL.

4.  The CE must then assess whether any other covered cancer has been established in the case 
records.

5.  If the CE determines that a diagnosis of CLL exists in conjunction with another type of cancer, a 
NIOSH referral summary should be prepared.  The CE should reference CLL as a diagnosed cancer 
along with any other cancer established in the case record. The referral summary should then be 
sent to NIOSH.

6.  NIOSH will conduct the dose reconstruction on each cancer aside from CLL and provide the 



dose reconstruction report.  In determining the probability of causation, the CE must apply the 
results of the dose reconstruction for all established cancers except CLL in the IREP.  Given the 
outcome of the probability of causation calculation, the CE should then prepare a recommended 
decision including separate findings for each claimed cancer.  

The CE should include a finding in the recommended decision that explains that the diagnosis of 
CLL was valid, but given the HHS published guidelines, it has been assigned a probability of zero 
and, as such, the condition is denied from coverage under the program.   The CE should cite the 
appropriate regulations pertaining to this finding. In particular, the CE should cite 42 CFR 81.30.   

7.  If the CE determines that CLL is the sole cancer established, it is not necessary to prepare a 
NIOSH referral summary or to refer the case record to NIOSH.  As NIOSH has identified CLL as a 
non-radiogenic cancer, a dose reconstruction is unnecessary.  Once this determination is made, the 
CE should input claim adjudication code "NR" (NIOSH Dose Reconstruction Received) in ECMS.  
For the IREP Version entry, the CE should list "N/A." 

8.  The CE should then prepare a recommended decision denying compensation benefits for the 
reason that per NIOSH regulations, the diagnosis of CLL has a zero probability of causation.  The 
CE should cite the appropriate regulations for this finding in the recommended decision. 

9. NIOSH has prepared a list of case files presently undergoing review for dose reconstruction that 
contain references to CLL.  This list will be presented to the District Office (DO) under separate 
cover.   The list identifies claim records where CLL is the sole condition claimed.  In addition, it 
identifies case records that contain some sort of discrepancy concerning CLL.  Each DO is to 
review this list to determine the case records for which they are responsible.

10. If the DO reviews the list and finds a case record where CLL is the only diagnosed condition, a 
letter is to be prepared to NIOSH.  The letter should explain the finding of the DO and advise that a 
dose reconstruction is unnecessary.  NIOSH should also be advised to return all case file records.  
The DO may then proceed with the issuance of a recommended decision denying benefits given the 
diagnosis of CLL.

11.  If NIOSH has identified a discrepancy in the medical evidence pertaining to a diagnosis of 
CLL, the DO should examine the case file to determine what corrective action is necessary. In some
instances, the CE merely has to ensure that the appropriate ICD-9 code has been applied to a 
diagnosed CLL.  Once this action would be completed, the CE can prepare a letter to NIOSH noting
the corrective action taken by the CE and stating whether a dose reconstruction is necessary.

Other discrepancies noted by NIOSH may require additional development of the evidence by the 
CE.  If this is the situation, the CE should prepare a letter to NIOSH advising that no further action 
on the dose reconstruction should occur until clarification is provided.  The CE should then take 
whatever steps are necessary to resolve the factual or medical discrepancies raised by NIOSH.  
Once any outstanding issue has been resolved, NIOSH should be advised of the outcome and 
whether to proceed with a dose reconstruction. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections  





02-14 Requests for employment information from Social Security Administration

EEOICPA BULLETIN NO.02-14    

Issue Date: October 28, 2002

_____________________________________________________________________________

Effective Date: October 28, 2002

_____________________________________________________________________________

Expiration Date: October 28, 2003

_____________________________________________________________________________

Subject:  Requests for employment information from Social Security Administration.

Background:   Employment verification is an integral part of claims processing under the Energy 
Employees Occupational Illness Compensation Program Act (EEOICPA).  Although the 
Department of Energy (DOE) is responsible for conducting employment verification, the ultimate 
responsibility for adjudicating claims lies with the Department of Labor (DOL).  Sometimes DOE 
does not have records sufficient to verify employment.  Therefore, it becomes necessary for the 
Department of Labor (DOL) to search for other resources for verification.  One such resource is the 
Social Security Administration (SSA).

Bulletin 02-02 outlines an alternative method for employment verification in which the Claims 
Examiner (CE) attempts to obtain employment records from corporate verifiers.  Other resources 
for such records include the Oak Ridge Institute for Science and Education (ORISE) electronic 
database, and the claimant’s personal records.  Referral to SSA is the last resort in the effort to 
obtain employment data.

Reference:  42 USC Section 7384u(b), Reference PM Chapter 2-400 page 5 number 8 and Bulletin 
02-02.

Purpose:  To notify District Offices of the process for obtaining employment information from the 
Social Security Administration (SSA).

Applicability:  All staff.

Actions:

1.  Once the CE has exhausted all other avenues for obtaining relevant employment records, he/she 
is to prepare correspondence to the claimant requesting additional employment information.    [For 
additional information in this regard, please review Bulletin 02-02].  Attached to the request should 
be a blank SSA-581 form (Attachment 1).  The SSA-581 authorizes release or earnings information 
from the Social Security Administration.

2.  In the written correspondence to the claimant, the CE should request any documents that the 
claimant may possess that would assist in verifying employment.  The CE should further advise that
in the event that employment cannot be verified by other means, DOL may request employment 
records from SSA.  The claimant should be advised that completion of the SSA-581 form is a 
crucial part of this process. Once the correspondence is prepared and released to the claimant, the 
CE should update the case status screen in ECMS by entering code (DE) Developing Employment.  
The status effective date is the date on the correspondence to the claimant. 

3.  The claimant is to complete the following portions of the SSA-581: name; social security 
number; date of birth of employee; address/daytime telephone number of employee; date signed; 
signature of social security number holder or authorized representative.



4.  When a survivor for a deceased individual completes a SSA 581 form, the claims examiner must
request that the survivor provide proof of death if not already contained in the case file.  Proof of 
death includes a copy of the death certificate, mortuary or interment record, or court issued 
document.  When a SSA-581 request for a deceased individual is sent to national office the entire 
package should include the original and completed SSA-581 form, a copy of proof of death and a 
copy of the EE-2 form.

5.  Once the claimant has completed the SSA-581 form, the claims examiner will complete the 
following sections:

(a)         “To be completed by Official of Requesting Organization only”.  The claims
examiner will fill in the years or employment history requested in the section 
provided on the form.  The claims examiner will be able to identify the time period 
for employment history needed for the SSA-581 request by searching the Energy 
Case Management System (ECMS), the claimant case file, or other documents 
provided including the EE-1 or EE-2, etc.

(b)         The claims examiner will make sure that the upper right hand corner of the 
form allocated for “Job Number” has job number 8015JC as well as a typed name of 
the district office and address of the requesting district office in the space provided 
just below this number.

(c)         The claims examiner will sign “Signature of Organization Official” as well 
as provide the claims examiner’s telephone number and fax number.

(d)         The claims examiner will update the case status screen in ECMS by entering
SS (Sent to Social Security) status code. The status effective date is the date the 
SSA-581 form is sent to national office.  This is the date that appears on the cover 
letter that is sent to national office accompanying the SSA-581 request.

6.  The claims examiner will create a cover letter which includes the following information: The 
United States Department of Labor has received a claim for benefits under the Energy Employees 
Occupational Illness Compensation Program Act for the referenced individual.  The United States 
Department of Labor is hereby seeking specific employment information regarding the 
above-indicated dates of employment.  Attached is the signed SSA-581 form.  The cover letter 
should also include in the upper right hand corner of the letter the employee name, employee social 
security number, date of birth, date of death (if applicable) and the periods of employment history 
requested.  The claims examiner will make a copy of the SSA-581 form and place a copy of the 
form along with a copy of the cover letter in the case file.  The claims examiner will then send the 
completed SSA-581 form and the cover letter to:

Energy Employees Occupational 

Illness Compensation Program

Attention: Lorraine Miller

200 Constitution Ave NW 

Suite C4511   

Washington, DC 20210  

7.  After the national office receives the completed SSA-581 form, the form is logged into a 
spreadsheet assigning a control number for each SSA-581 request, identifying the district office and
tracking the estimated cost for each request. A copy of the SSA-581 form is placed in a central file.  
The original SSA-581 is mailed to SSA.

8.  The processing time is approximately eight weeks for SSA to provide the completed earnings 
information.  Once SSA has completed the request, SSA will mail a completed SSA-L460 form (the



end product of the SSA-581) to the requesting district office at the address specified in the upper 
right hand corner of the original SSA-581 form.  Each district office must keep a log in the form of 
a spreadsheet that contains each SSA-581 request submitted.  This log will identify employee name,
social security number, date of death (if applicable), person signing form/relationship, i.e., child or 
spouse, date the SSA-581 form is sent to national office and the date the completed SSA-581 
(SSA-L460) is received in the district office.  This updated spreadsheet will be submitted to national
office to Lorraine Miller on the 28th day of each month.

9.  Depending on the response from the SSA, the CE is to either accept the period of employment as
verified or deny the claimed period of employment due to lack of viable documentation.  The 
claims examiner should document receipt of the SSA-L460 (end product of SSA-581 form) 
response by entering code SR (Social Security Administration Response received) into ECMS.  The
status effective date is the date the SSA-L460 is date stamped into the office.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

Peter M. Turcic

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution:    List No 1 – Claims Examiners, Supervisory Claims Examiners, Technical Assistants,
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operations Chiefs, 
Hearing Representatives, District Office Mail and File Sections

02-15 Chondrosarcoma

EEOICPA Bulletin No.02-15
Issue Date: July 15, 2002
Effective Date: June 12, 2002
Expiration Date: June 12, 2003 

Subject: Chondrosarcoma of the Cricoid Cartilage of the Larynx as a Specified Primary Cancer

Background: The Department of Labor (DOL) recently forwarded the medical evidence in a case 
file to the National Cancer Institute (NCI) for their review and opinion to determine if, for purposes 
of being considered a specified cancer under the EEOICPA, chondrosarcoma of the cricoid cartilage
of the larynx can be considered a bone cancer.

The expert medical opinion obtained from the NCI indicates that while it is possible to make 
histologic distinctions between chondrosarcomas and osteosarcomas, the biologic and neoplastic 
aspects of cartilaginous and calcified bony tissue share many characteristics in common and seem 
to be vulnerable to similar influences. There is a good deal of evidence that radiation effects on the 
bony skeleton and the non-calcified cartilaginous tissue are likely to be quite similar, and the NCI 
expert was aware of no evidence to the contrary. Thus, it seems to the expert that a sarcoma arising 
in the cricoid would fit under the general rubric of a bone cancer.

Accordingly, for purposes of being considered a specified cancer under the EEOICPA, DOL has 
determined that chondrosarcoma of the cricoid cartilage of the larynx will be considered as a bone 
cancer.

Reference: Energy Employees Occupational Illness Compensation Program Act of 2000, As 
Amended, 42 U.S.C. § 7384 et seq., Sections 7384l (14) and (17) and a letter from Dr. R. Kaplan, 
NCI, to Dr. V. Miller, DOL, dated June 12, addressing this chondrosarcoma case (see Docket 
No.4230-2002).



Purpose: To notify District Offices that chondrosarcoma of the cricoid cartilage of the larynx is 
considered a bone cancer, which is a specified primary cancer for eligible SEC claimants under the 
EEOICPA.

Applicability: All staff. 

Actions: 

The CE should consider chondrosarcoma of the cricoid cartilage of the larynx as a specified 
primary cancer in determining eligibility for members of the Special Exposure Cohort (SEC) per 
EEOICPA Section 7384l(14). The rationale is that the biologic and neoplastic aspects of 
cartilaginous and calcified bony tissue share many characteristics in common and seem to be 
vulnerable to similar influences. 

The CE should look for any other cases with this type cancer that could be eligible as members of 
the SEC. A preliminary review of the ECMS searching for ICD-9 code 161.3 did not find any other 
employees at SEC sites, however the cancer may have not been entered into ECMS using this code. 

The CE should review all incoming SEC claims for this condition. If found, and all other relevant 
SEC criteria have been met, issue a Recommended Decision for acceptance of the claim as bone 
cancer.

4. The CE should continue to distinguish chondrosarcoma of the cricoid cartilage of the larynx from
bone cancers using the appropriate ICD-9 codes on all paperwork and in ECMS. For example, the 
ICD-9 codes for a malignant neoplasm of the laryngeal cartilage is 161.3, and for bone it is 170.

Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual

Peter M. Turcic
Director, Division of Energy Employees Occupational Illness Compensation 

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections 

02-16 Ureter Cancer as a Specified Primary Cancer

EEOICPA BULLETIN NO.02-16    
Issue Date: July 15, 2002

________________________________________________________________

Effective Date: June 12, 2002

________________________________________________________________

Expiration Date: June 12, 2003

________________________________________________________________

Subject:  Ureter Cancer as a Specified Primary Cancer 

Background: The Department of Labor (DOL) recently forwarded the medical evidence in a case 
file to the National Cancer Institute (NCI) for their review and opinion to determine if, for purposes 
of being considered a specified cancer under the EEOICPA, ureter cancer can be considered urinary
bladder cancer.

The expert medical opinion obtained from the NCI indicates that superficial transitional cell 
carcinomas of the urinary epithelium are biologically identical wherever they arise within the 
urinary tract and indeed, they are often multifocal.  The etiologic (including environmental) 
influences on urothelial carcinogenesis and the tendency of patients who have developed a tumor in 
one location to develop additional tumors elsewhere in the urinary tract point to the clinical 



interchangeability of bladder and upper-tract transitional cell tumors.   The NCI expert’s opinion, 
therefore, is that it is logically inconsistent to treat those that arise within the bladder differently 
than those arising in the ureter or renal pelvis.  

For these reasons, the NCI expert considers that the ureter tumor belongs in the category with 
tumors of the urinary bladder.

Reference: Energy Employees Occupational Illness Compensation Program Act of 2000, As 
Amended, 42 U.S.C. § 7384 et seq., Sections 7384l (14) and (17) and a letter from Dr. R. Kaplan, 
NCI, to Dr. V. Miller, DOL, dated June 12, 2002, addressing this ureter cancer case (see Docket 
No.4216-2002).

Purpose: To notify District Offices that ureter cancer is considered a urinary bladder cancer, which 
is a specified primary cancer for eligible SEC claimants under the EEOICPA.

Applicability: All staff.  

Actions: 

1. The CE should consider ureter cancer as a urinary bladder cancer, which is a specified 
primary cancer per EEOICPA Section 7384l(17). 

2. The CE should look for any other cases with this type cancer that could be eligible as 
members of the SEC.  A preliminary review of the ECMS searching for ICD-9 code 189.2 
did not find any other employees at SEC sites, however the cancer may have not been 
entered into ECMS using this code.  

3. The CE should review all incoming SEC claims for this condition.  If found, and all other 
relevant SEC criteria have been met, issue a Recommended Decision for acceptance of the 
claim as urinary bladder cancer. 

4. The CE should continue to distinguish ureter cancer from urinary bladder cancers using the 
appropriate ICD-9 codes on all paperwork and in ECMS. For example, the ICD-9 code for a 
malignant neoplasm of the ureter is 189.2, and for the urinary bladder it is 188. 

Disposition:  Retain until incorporated in the Federal

(EEOICPA) Procedure Manual

  PETER M. TURCIC

  Director, Division of Energy Employees 

  Occupational Illness Compensation 

Distribution List No. 1: Claims Examiners, Supervisory Claims   Examiners, Technical Assistants, 
Customer Service   Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections  

02-17 Use of broncoalveolar lavage lpt 

Division of Energy Employees Occupational Illness Compensation (DEEOIC)
EEOICPA Bulletin No.02-17

Issue Date: July 23, 2002
Effective Date: July 23, 2002
Expiration Date: July 23, 2003 

Subject: New interpretation in the use of the Bronchoalveolar Lavage Beryllium Lymphocyte 
Proliferation Test (BAL BeLPT) in diagnosing chronic beryllium disease (CBD).



Background: To establish eligibility for benefits under the EEOICPA for diagnoses of CBD 
confirmed on or after January 1, 1993, the covered employee must first prove sensitization with a 
positive beryllium lymphocyte proliferation test (BeLPT) performed on either blood or lung lavage 
cells. Secondly, the covered employee must provide lung pathology consistent with CBD that 
includes one of the following:

a. A lung biopsy showing granulomas, or a lymphocytic process consistent with CBD; 
b. A computerized axial tomography (CAT) scan showing changes consistent with CBD; 
c. Pulmonary function or exercise testing showing pulmonary deficits consistent with CBD. 

Guidance on interpreting a lung biopsy showing granulomas, or a lymphocytic process consistent 
with CBD was obtained through a consult with Dr. Lee Newman of the National Jewish Medical 
and Research Center.  Dr. Newman explained that a lymphocytic process consistent with CBD can 
be measured in the lungs by any one of the following methods: (1) biopsies showing lymphocytes 
(part of the population of so called mononuclear cells) in bronchial or interstitial (alveolar) lung 
tissue; (2) biopsies showing the non-caseating granuloma; (3) bronchoalveolar lavage (BAL) 
showing an increase in the percentage of lymphocytes in the differential cell count (typically >10% 
lymphocytes is considered a BAL lymphocytosis); (4) BAL Beryllium Lymphocyte Proliferation 
Test (BeLPT) showing that the lymphocytes washed from the lungs show a pathologic ability to 
respond to beryllium salts. 

Dr. Newman interpreted the term lung biopsy as any sampling of lung tissue.  He indicated that 
acceptable lung tissue samples directly indicative of lung pathology may include any one of the 
following:

a. Lung tissue obtained from whole lung specimens at the time of autopsy; 
b. Lung tissue obtained by open or video-assisted thoracotomy; 
c. Lung tissue obtained by bronchoscopic transbronchial biopsy; 
d. Lung tissue obtained by bronchoalveolar lavage (which includes alveolar and bronchial 

epithelial cells, macrophages, lymphocytes, neutrophils, eosinophils, and other lung cells). 

Tissue samples obtained by any one of these methods can be used to document a lymphocytic 
process consistent with CBD. 

Reference EEOICPA: EEOICPA Section 7384l(13)(A)

Purpose: To notify the office of procedures for handling certain claims for CBD.

Applicability: All staff. 

Actions: 

1. CE’s should review all incoming and pending cases for CBD for evidence of a BAL and/or 
BAL BeLPT consistent with a lymphocytic process consistent with CBD. 

2. The file must contain a narrative report from a physician that contains an evaluation of the 
BAL BeLPT and a discussion of how it relates to CBD.  This is especially important when 
the BAL BeLPT is the only test used in the diagnosis. 

3. The Blood Lymphocyte Proliferation Test (BeLPT) is defined as a laboratory test that 
examines how a type of disease-fighting blood cell called a lymphocyte reacts to beryllium.  
The blood cells’ reaction to beryllium determines whether the test results are normal or 
abnormal.  If the cells do not react very strongly to beryllium, the test is normal.  If the cells 
react very strongly, the test is abnormal. 
The Bronchoalveolar Lavage Beryllium Lymphocyte Proliferation Test (BAL BeLPT) is 
defined as a laboratory test performed on lung tissue that is washed from the lungs.  The 
lung wash contains lung tissue that is obtained via intranasal insertion of a bronchoscope 
into the lung.  When the bronchoscope is lowered into the lower lung, a saline solution is 
washed into the airways and retrieved (lung washing).  The retrieved solution is cultured in 
the presence of beryllium salts.  A reaction/response to the beryllium salts represents a 



lymphocytic process.
An abnormal BeLPT test performed on either blood or lung lavage cells and lung tissue 
obtained through a positive BAL BeLPT showing a lymphocytic process and established by 
a physician as being consistent with CBD, are sufficient to support the diagnosis of CBD.  
The CE may not use a positive BAL BeLPT solely to support a claim for CBD on or after 
January 1, 1993. 

4. In claims that contain a normal or borderline LPT and the lung tissue biopsy confirms the 
presence of granulomas consistent with CBD, the CE may accept the claim for CBD.  The 
lung biopsy is considered the “gold standard.”  However, the following steps must be 
followed before accepting a claim in this manner. 

1.  If the claimant is living, the CE should contact the treating physician and obtain a 
detailed narrative report detailing the past history of the claimant’s LPT results (if 
possible).  Specifically, the physician should address whether the claimant has a past 
history of positive LPT’s with recent normal or borderline LPT results.  The CE 
should note that if the claimant has a history of steroid use, this may cause a false 
negative on the LPT result.  

2. If the claimant is deceased, the CE should try to obtain as much information as 
possible on past LPT results and possible steroid use.  If exhaustive efforts produce 
little or no results and the claim contains the normal/borderline LPT result along with
a biopsy of the lung tissue showing the presence of granulomas, the CE may accept 
the claim.  

3. If there is no LPT and the lung tissue biopsy confirm the presence of granulomas 
consistent with CBD, the CE may accept the claim.

In these instances, the tissue evidence must be very obvious and the recommended decision must 
address all the statutory requirements for CBD claims in a well-reasoned manner. (i.e. LPT negative
due to steroid medication giving a “false negative”).

Disposition: Retain until incorporated into the Procedure Manual.

Peter M. Turcic
Director, Division of Energy Employees Occupational Illness Compensation 

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections

02-18 Use of ORISE databases

EEOICPA BULLETIN NO. 02-18
Issue Date: July 11, 2002

Expiration Date: July 11, 2003

Subject: Interim procedures for obtaining employment verification information from ORISE.

Background: The DEEOIC continues to explore and develop ways to improve the efficiency of the 
employment verification process. Recently, the program has started to receive employment 
information from a database maintained by the Oak Ridge Institute for Science and Education 
(ORISE) by sending lists of claims for which employment verification had been requested but not 
yet received.

The DEEOIC is working with the Department of Energy (DOE) to establish an Internet-based 
means of access to the data. In the interim, a temporary procedure is needed for obtaining 
employment verification information from ORISE. Because ORISE is able to provide a very quick 
turnaround, if the claim involves an employee who worked at a facility that is included in the 



ORISE database, the initial employment verification inquiry will be made to ORISE, rather than the
usual DOE records contact.

Purpose: To provide interim procedures for obtaining employment verification information from 
ORISE.

Applicability: Claims Examiners, Senior Claims Examiners, All Supervisors, Technical Assistants, 
and mail room staff.

Action:

At the time that a claim is initially reviewed, if the claims examiner (CE) determines that a request 
for employment verification is appropriate, the CE must first check the list of facilities that are 
included in the ORISE database (Attachment 1).

If the employee worked at one of the facilities on that list, the CE should send an EE-5, with the top
portion completed, and a copy of the EE-3 (Employment History) to ORISE.

The EE-5 packages for ORISE should be gathered in one central place in the office and mailed to 
ORISE once a day via overnight mail to the following address:

Jolene Jones

ORISE/CER

210 Badger Ave.

Oak Ridge, TN 37830

The CE should place a copy of the EE-5 in the case file, and enter the status code XX OS on 
ECMS.

When the response from ORISE is received, the CE should enter status code YY OR on ECMS, 
using the date it was received as the status date. The CE should then review the information sent by 
ORISE. If it is sufficient to verify employment for the case, the code status code EC should be 
entered. If it is not sufficient, the CE should proceed to request employment verification in the usual
manner, by sending an EE-5 package to the appropriate DOE records contact, and entering a status 
code of ES on ECMS.

If the employee worked at a facility that is not included on the ORISE database, the CE should 
request employment verification in the usual manner.

7. The ORISE verifications consist of one or more pages showing employment dates, facilities, job 
titles, and other information. Attachment 2 lists the facilities and the corresponding numeric codes 
for those facilities. The "HT" column shows "H" for "hire" and T for "termination." The dates that 
are in the date column next to these codes are the hire and termination dates for the individual. The 
translations for the codes in the "pay" column are as follows:

H = hourly

W = weekly

M = monthly

O = operations (hourly)

S = salaried

C = construction

8. Some of the sheets show the employee's name and facility, but do not have any specific dates. 
These are individuals that worked at the facility, but for whom the database contains no specific 
dates.

9. The information available on the database is limited to certain time periods, which are different 



for each facility. Attachment 1 shows the earliest hire date and the latest termination date in the 
database for each facility. If an individual employee worked prior to or after those dates, that 
employment would not be reflected in the printout from ORISE. These dates do not necessarily 
correlate with the dates the facility was in operation.

If the information from the ORISE database is used for employment verification, a copy of the 
memorandum from DOE stating that data contained in the ORISE database is reliable and may be 
used as affirmation of employment must be placed in the case file (Attachment 3).

11. The absence of data from ORISE may not be used as the basis for stating that an employee did 
NOT work at a given facility. 

If the claim is for a member of the SEC, and is for a specified cancer, the CE should determine 
whether the ORISE information confirms employment for the required number of days at the 
facility, during the required timeframe. If yes, place a memorandum in the file describing the 
relevant dates and facilities.

If the claim is for chronic beryllium disease or beryllium sensitivity, the CE should determine 
whether the ORISE information confirms employment at a DOE facility for at least one day when 
beryllium was present. If yes, place a memorandum in the file describing the relevant information.

14. If the claim is for non-SEC cancer, the CE should determine whether the ORISE information is 
sufficient to confirm each period of claimed DOE employment, and that the individual is a "covered
employee." If yes, place a memorandum in the file describing the relevant information in the file. 
The dates provided by ORISE need not be precisely the same as those reported on the EE-3, 
however, they should be within 6 months of each other. For example, if an employee claims 
employment at a facility from 2/1/63-3/4/68, and ORISE confirms 3/1/63-5/1/68, the employment is
confirmed. The most generous interpolation of those dates, e.g. 2/1/63-5/1/68, should be used as the
period of employment in the NIOSH Referral Memo.

If the claim is for chronic silicosis, the CE should determine whether the ORISE information 
confirms employment for the required number of days at the facility. If yes, place a memorandum in
the file describing the relevant dates and facilities.

16. If the CE is unable to verify or can only partially verify employment through use of the ORISE 
information, additional appropriate development, to include sending an EE-5 to the appropriate 
DOE records contact, should be undertaken. 

Please Note that the employment history as described on the EE-3 and the employment information 
as reflected in the ORISE data do not have to match exactly in order for the actions described above
to take place. In addition, it should be noted that the absence of information on the ORISE database 
should not in and of itself be the basis for a denial of the claim. 

The data that was used for this exercise was obtained from ECMS on approximately May 13, 2002. 
If cases were coded inaccurately, or if DOE has responded since that time, the information from 
ORISE may not be useful. 

Training should be conducting on these procedures as soon as possible.

Disposition: Retain until the indicated expiration date.

PETER M. TURCIC

Director, for Division of Energy Employees

Federal Employees’ Compensation Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners District 

Medical Advisers, Systems Managers, Technical 

Assistants, Rehabilitation Specialists, and 



Staff Nurses, Technical Assistants, Customer Service Representatives, Fiscal Officers, FAB District 
Managers, Operation Chiefs, Hearing Representatives, District Office Mail & File Sections

 

 

Contents of CER Data Model - 4/1/2002

Facility Name Total # with Hire Date Earliest Hire # with Term Date Latest Term

Argonne 4994 4999 03/05/1942 163

Baneberry 891 0

Battelle-Columbus 90 90 05/05/1952 68

Bethlehem 57 0

Bettis 12462 3587 07/22/1940 138

Brookhaven 155 154 11/11/1946 136

CARL 3 3 07/15/1949 3

CEER 5 5 02/01/1960 5

Charleston NS 167 167 03/29/1938 88

Electro Met 329 292 07/15/1933 177

Energy Systems Group 45 45 06/11/1952 39

Fermi Lab 10 10 07/01/1968 3

Fernald 7300 7290 08/29/1950 6298

General Dynamics-Groton 295 294 06/01/1939 220

Hanford 7 7 5

Hanford 129 0

Hanford-Construction 13206 12953 02/13/1947 8651

Hanford-Operations 56588 51734 01/01/1944 37724

Harshaw 757 0

Holmes&Narver 20644 20380 08/10/1933 19140

INEEL 66 153 03/22/1951 111

Ingalls 7163 0

K-25 47941 47809 01/04/1943 44683

KAPL 10432 9918 09/15/1943 6826

Knolls-Idaho 2 2 03/01/1967 1

Knolls-Kesserling 3 3 08/15/1974 3



Knolls-Windsor 12 12 07/12/1956 11

Lawrence Berkeley 434 429 01/01/1942 367

Lawrence Livermore-NTS 485 482 01/10/1952 380

Lawrence Livermore-NTS 21738 21621 01/01/1942 13981

Linde 1551 1550 01/13/1941 1545

Los Alamos 23288 428 01/25/1943 341

Mallinckrodt 3259 3503 09/30/1930 2907

Mare Island Shipyard 127 126 02/12/1940 79

Middlesex 387 39 12/11/1943 8

Mound 7415 6299 09/05/1940 4524

MREM -Hanford 8 0 12/01/1944

Naval Reactor Facility 61 61 09/19/1951 49

New Brunswick Lab 10 0

Newport News 180 180 04/13/1936 76

Norfolk Shipyard 115 110 04/08/1940 65

ORNL 26940 26694 01/29/1943 22143

Pacific Test Site 5 0

Paducah 5727 3902 01/12/1944 2494

Pantex 7422 0

Pearl Harbor Shipyard 58 58 07/15/1939 21

PETC 1156 1146 09/30/1935 817

PNL 3 3 04/07/1947 1

Portsmouth Gas Diff 9237 8 08/03/1953 10

Portsmouth Shipyard 21226 171 07/28/1939 88

REECO-NTS 132 78 02/02/1952 67

Rocky Flats 9586 920 07/15/1951 905

Rust Engineering 2686 2678 11/20/1962 2349

SAM Labs 2309 2174 01/15/1940 2093

Sandia 24685 24681 07/16/1939 17742

Savannah River 21472 21049 11/06/1950 14328

Savannah River Lab 111 1



Shippingsport 17 17 01/16/1942 6

TEC 47107 47126 01/12/1941 47120

Y-12 23773 23473 05/04/1947 17774

Zia 15310 0

Lookup Facility Codes for ORISE Work Histories

LOW LABEL

10 AMES – AMES

11 OR – *TEC & OTHERS (SSS) 

12 OR – *Y-12 & OTHERS (SSS) 

13 ASH – ASHTABULA 

14 BART – BARTLESVILLE 

15 OR – *K-25 & OTHERS (SSS)

16 BATE – BATES 

17 OR – *X-10 & OTHERS (SSS)

18 BATT – BATTELLE-COLUMBUS

19 BET – BETTIS ATOMIC POWER LAB

LOW LABEL

20 BROO – BROOKHAVEN

21 LIN – LINDE

22 SR – SAVANNAH RIVER

23 SRPL – SAVANNAH RIVER PLANT

26 CEER – CENTER FOR ENERGY & ENVIRONMENT 
RESEARCH

27 CNS – CHARLESTON NAVAL SHIPYARD

28 CARL – COMPARITIVE ANIMAL RESEARCH LAB

29 ESG – ENERGY SYSTEMS GROUP

LOW LABEL

30 ENVM – ENVIRONMENTAL MEASURMENTS



31 OR – *OAK RIDGE EMPLOYEES (SSS)

32 FERM – FERMI 

33 FMCL – FRANKLIN MCLEAN

34 GDYN – GENERAL DYNAMICS-GROTON SHIPYARD

35 GFER – GRAND FORKS ENERGY RES

36 ICP – IDAHO CHEMICAL PROCESSING

37 INEL – IDAHO NATIONAL ENG LAB

38 ING – INGALLS

39 ITR – INHALATION TOXICOLOGY RESEARCH

LOW LABEL

40 KCP – KANSAS CITY PLANT

41 KAPL – KNOLLS ATOMIC POWER LAB 

42 KNIS – KNOLLS - IDAHO SITE

43 KNWS – KNOLLS - WINDSOR SITE

44 LRLA – LAB OF RADIOBIOLOGY - L.A.

45 LRSF – LAB OF RADIOBIOLOGY - SAN FRAN

46 LARA – LARAMIE

47 LAWB – LAWRENCE BERKELEY

48 LLNT – LAWRENCE LIVERMORE - NTS

49 HANM – MREM CODE FOR NANFORD 
INCIDENTS/ACCIDENT

LOW LABEL

50 HANP – HANFORD PRODUCTION – PHASING OUT THIS 
CODE

51 HANF – HANFORD – PHASING OUT THIS CODE

52 LANL – LOS ALAMOS NATIONAL LABORATORY

53 RF – ROCKY FLATS

54 BANE – BANEBERRY



55 LLL – LAWRENCE LIVERMORE LAB

56 - *LOS ALAMOS-MOUND-ROCKY FLATS (SSS)

57 SIMO - SIMONDS SAW & STEEL

58 - *WELDERS (SSS)

59 ELEC – ELECTRO METALLURGICAL CO

LOW LABEL

60 REM5 – REM5 (SSS)

61 MSEX – MIDDLESEX

62 ARG – ARGONNE (5 REM ONLY)

63 MARE – MARE ISLAND SHIPYARD

64 MORG – MORGANTOWN

65 MDPR – MSU/DOE PLANT RESEARCH

66 NRF – NAVAL REACTORS FACILITY

67 REEC – REECO - NEVADA TEST SITE

68 NBL – NEW BRUNSWICK LAB

69 NNSY – NEWPORT NEWS SHIPYARD

LOW LABEL

70 NORF – NORFOLK SHIPYARD

71 NOTR – NOTRE DAME RESEARCH LAB

72 ORAU – OAK RIDGE ASSOCIATED UNIVERSITIES

73 PNWL – PACIFIC NORTHWEST LAB

74 PTS – PACIFIC TEST SITE

75 PANT – PANTEX AMARILLO PLANT

76 PHSY – PEARL HARBOR SHIPYARD

77 PINE – PINELLAS

78 PETC – PITTSBURGH ENERGY TECHNOLOGICAL CENTER

79 PORT – PORTSMOUTH GASEOUS DIFFUSION



LOW LABEL

80 PSY – PORTSMOUTH SHIPYARD

81 PPPL – PRINCETON PLASMA PHYSICS LAB

82 PSSY – PUGET SOUND SHIPYARD

83 RLD – RADIOBIOLOGY LAB - DAVIS

84 RLU – RADIOBIOLOGY LAB - UTAH

85 SAN – SANDIA NATIONAL LABORATORY

86 SHIP – SHIPPINGSPORT ATOMIC POWER

87 SLA – STANFORD LINEAR ACCELERATOR

88 UROC – UNIVERSITY OF ROCHESTER

89 URF – URANIUM RESOURCES FACILITY

LOW LABEL

90 KNKE – KNOLLS - KESSELRING SITE

91 HNC – HANFORD - OPERATIONS

92 HCON – HANFORD - CONSTRUCTION

93 - *DISCREPANCIES, UNKNOWN, NOMATCH (SSS)

94 HAR – HARSHAW

95 RUST – RUST ENGINEERING

96 ALOO – ALOO (LASL)

97 ZIA – ZIA (LASL)

98 HN – HOLMES & NARVER - NTS

LOW LABEL

100 OR – UNION CARBIDE(X10, Y12, K25)

101 MED – MANHATTAN ENGINEERING DISTRICT

102 LOOW – LAKE ONTARIO ORDINANCE WORKS

103 - *ALL OAK RIDGE - STILL EMPLOYED



104 - *MED SITES ALL

105 MREM – MREM SYSTEM NON-DOE EMPLOYEES

106 - *CAROLYN MURPHYS GROUP (SSS)

107 OR – OAK RIDGE (GENERAL) – TEC, X10, Y12, K25

108 BETH – BETHLEHEM STEEL

109 MMES – NON-OR MARTIN MARIETTA ENERGY SYSTEMS

LOW LABEL

110 FC – FERCLEVE CORPORATION

111 TVA – TENNESSEE VALLEY AUTHORITY

112 NUC – GENERAL CATEGORY FOR NUCLEAR POWER 
PLANT

113 LANO – NOT LOS ALAMOS LAB. WORKERS (OTHERS)

114 CHOO – CHICAGO OPERATIONS OFFICE

115 IAAP – IOWA ARMY AMUNITION PLANT BURLINGTON IA

116 NTS – NEVADA TEST SITE

02-19 Processing NIOSH cases

EEOICPA BULLETIN NO.02-19                       

Issue Date: July 23, 2002

________________________________________________________________

Effective Date: July 23, 2002

________________________________________________________________

Expiration Date: July 23, 2003

________________________________________________________________

Subject:  Processing NIOSH Cases 

Background: Section 20 C.F.R 30.115(a) of the interim final regulations currently provides that the 
Office of Workers Compensation Programs (OWCP) will forward eligible claimant application 
packages to HHS for dose reconstruction. The final rule 42 CFR Part 82 details the responsibilities 
of NIOSH in the reconstruction of an employee’s dose. The final rule 42 CFR Part 81 details DOL’s
responsibilities in calculating the probability of causation based on NIOSH’s dose reconstruction 
for the employee.

This Bulletin provides additional details related to the cases sent to and received from NIOSH. The 
items addressed below were discussed and agreed to in a meeting between DOL and NIOSH in 



Cincinnati, Ohio, on May 8 – 9, 2002.

Reference: Interim final regulation 30 CFR 30.115(a) and (c), 30.210(b); Final Regulation 42 CFR 
Part 81 Subpart E; and Final Regulation 42 CFR Part 82.4 and Subpart D.

Purpose:  To provide additional details related to DOL cases sent to and received from NIOSH.

Applicability: All staff.  

Actions: 

1.   NIOSH regulations state that they will interview all claimants.  Thus even if DOL has not 
established a covered survivor, NIOSH still needs to know who the actual claimants are (individuals
that filed EE-2).  On the NIOSH Referral Summary, the CE should list only those individuals that 
have filed a claim.  The CE should not list other possible survivors.

If NIOSH receives calls from individuals who allege they are survivors and are not on the NIOSH 
Referral Summary, NIOSH will refer them to DOL. If the CE receives a call, the CE should advise 
the individual of the requirements under EEOICPA.  The individual should further be advised that 
in order to be considered a claimant and to be interviewed by NIOSH s/he must file an EE-2.  If an 
EE-2 is received, the CE should advise NIOSH that the individual is a claimant and can be 
interviewed by NIOSH.

The CE should still list other contacts and representatives on the NIOSH Referral Summary, clearly 
indicating that these individuals are not claimants.

2.   The OCAS-1 Form is provided to the claimant after completion of the dose reconstruction 
report.  The claimant’s signature on the OCAS-1 Form does not mean that the claimant agrees with 
the dose reconstruction, rather the claimant is only agreeing to the process and agreeing that s/he 
provided NIOSH with all evidence s/he had.

The claimant is allowed up to 60 days to sign the OCAS-1 Form during which time the claimant 
may provide additional facts.  If additional information is submitted, NIOSH will review the 
evidence, prepare a new dose reconstruction report, and send a new OCAS-1 Form to the claimant 
for an additional 60-day comment period.

If the claimant does not sign the OCAS-1 Form or submit comments within 60 days, NIOSH will 
send the claimant a letter informing the individual that NIOSH will administratively close the case.  
NIOSH will then send a letter to DOL addressing the administrative closure of the case.  The CE 
should then administratively close the case by entering code “NO” in the case status screen and the 
description “NIOSH Administrative Closure” will appear.  The CE should enter the date of receipt 
of the NIOSH letter (date stamp) as the status effective date. Thereafter the CE should send a letter 
to the claimant advising that the case has been administratively closed by NIOSH due to a lack of 
signature on the OCAS-1 Form.  In order to re-open the case, the claimant must advise DOL of 
intent to sign the OCAS-1 Form.  The claimant should be further advised that DOL is unable to 
complete the adjudication process without NIOSH’s findings.

3.              If the case has multiple claimants NIOSH will wait 60 days for receipt of all OCAS-1 
Forms signed by each claimant.  If, after 60 days, NIOSH receives only one signed OCAS-1 Form, 
NIOSH will forward the dose reconstruction package to DOL. 

The CE should send a development letter to the claimant(s) that did not sign the OCAS-1 Form.  
The claimant(s) should be asked to provide within 30 days information or reasons s/he did not sign 
the OCAS-1 Form.  The CE should consider any arguments given by claimant(s), and if 
substantive, refer the case back to NIOSH.  Substantive arguments would include discovery of 
additional relevant information related to dose reconstruction, e.g., information or documents 
concerning radiological exposures, other co-workers, or operations and radiological controls at the 
specific facility.  If arguments for refusals to sign are not provided or not substantive, or if no 
response is received within 30 days, the CE should issue a recommended decision awarding (or 



denying) benefits to all eligible claimants (even those claimants that did not sign the form).  One 
signed OCAS-1 Form will be sufficient to render the decision.

4.              When the case is returned from NIOSH, all case file documents will be forwarded to 
DOL via compact disc (CD), since all documents referred to NIOSH and used in the dose 
reconstruction are optically scanned into the NIOSH computers.  NIOSH will uniquely identify (on 
the label on the CD case) the case by District Office and Social Security Number.  The CD will 
include the dose reconstruction input file (Excel spreadsheet) to be used for the IREP probability of 
causation calculation.

NIOSH will have the pertinent documents (dose reconstruction report, other records of import to 
CE) at the front of the CD so that the CE can include those documents in the hard copy for review 
purposes.  The CE should print out the dose reconstruction report and the OCAS-1 Form and 
include these as hard copies in the DOL case file.

The CE should keep the NIOSH CD with the case file.  Also, after the CE runs the probability of 
causation calculation, a hard copy of the DOL IREP run and an electronic file of that calculation, on
a 3.5 inch diskette, should also be retained in the case file.

5.              Information contained on the NIOSH CD will include:

·                    Dose reconstruction files, including phone interview report (CATI – Computer 
Assisted Telephone Interview); dosimetry data; the NIOSH Report of Dose Reconstruction under 
EEOICPA; NIOSH’s probability of causation calculation; the OCAS-1 Form; the NIOSH-IREP 
input file; and pertinent AEC/DOE reports, journal articles or other documents.

·                    Correspondence, including NIOSH letters to claimants, phone conversation notes, and 
Internet E-mails. 

·                    DOE files (data files listed in order of importance on the CD), including DOE dose 
and work history information and other DOE documents that NIOSH requested, such as incident 
reports and special studies.

·                    DOL files, including a copy of the case file optically imaged by NIOSH and the OCAS
tracking sheets (signatures and dates).

The CE should note that NIOSH will incorporate all important information from the above sources 
into the dose reconstruction report.  Publicly available documents will be referenced by citation.  
Documents not publicly available will be placed in the record and, as noted above, will be included 
on the CD.

6.   It is not necessary for the CE to review all of the documents on the CD.  Those documents that 
normally will not require review include the DOE documents, the claimant interview, the 
NIOSH-run probability of causation calculation, and the NIOSH conducted closing interview.  As a 
note, NIOSH does run the probability of causation (POC) calculation for each employee.  This 
reduces unnecessary time for NIOSH in completing the dose reconstruction, and the POC results 
are incorporated into the dose reconstruction findings.  NIOSH’s IREP run is utilized for their 
internal purposes only.  The CE should not use NIOSH’s IREP calculations as a basis for a 
determination in the claim.  The CE will always run the IREP separately.

7.   If, during the course of an interview, NIOSH determines that there is additional covered 
employment, they will identify any differences in a cover memo to DOL upon return of the case 
record.  NIOSH will perform dose reconstruction on all verified employment (even if they 
identified more than DOL had originally stated) and forward the case record to DOL with the 
completed dose reconstruction report.  If the CE determines that the new verified employment is not
established for any reason, the CE should refer the case back to NIOSH for a new dose 
reconstruction.

8.   In recommended decisions (sample recommended decision attached), the CE will rely on 



NIOSH’s dose reconstruction report and should not question those findings.  Appeal occurs at the 
FAB level.  A notice of claimant rights goes out with recommended decision.  The recommended 
decision should include a discussion of the scope of the FAB’s review of the dose reconstruction 
process.  The FAB will only remand the case if there is evidence that NIOSH did not review 
relevant factual material.

If the claimant wishes to argue the results of the dose reconstruction, the NIOSH decision is binding
on the FAB, unless the argument on the dose reconstruction process is significant.  The FAB may 
make this determination of “significant evidence/argument” by referring the case to the National 
Office health physicist.

If FAB remands a case to the district office for forwarding to NIOSH for reconsideration, NIOSH 
will amend their dose reconstruction report based on their review.  NIOSH will then forward the 
case back to the district office for a new recommended decision (after a new OCAS-1 Form is sent 
to the claimant).

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections 

Sample Recommended Decision

Statement of the Case

On September 30, 2001, Peter James filed a claim for benefits under EEOICPA seeking a $150,000 
award of compensation.

The Department of Energy confirmed that Mr. James was a DOE employee at the Y-12 Plant 
in Oak Ridge, Tennessee from 1970-1990.  The Department of Energy confirmed that he was 
monitored through the use of a dosimetry badge for exposure to radiation.

Mr. James submitted a medical report from Dr. Chou dated November 10, 2000 indicating that he 
has been receiving treatment for cancers of the kidney and lung.   Mr. James also submitted a 
pathology report dated October 21, 1999, which showed that he has a malignant tumor in his right 
kidney that was most consistent with primary renal cancer.   A second pathology report dated July 6,
2000 showed that he was also diagnosed with primary lung cancer.  

A copy of the case file along with a NIOSH Referral Summary was forwarded to NIOSH for dose 
reconstruction in December 2001.   On May 30, 2002, the Office received the “NIOSH Report of 
Dose Reconstruction under EEOICPA,” dated May 28, 2002, which provided the estimates of dose 
to the primary kidney and primary lung sites.  NIOSH estimated annual doses totaling 15 rem for 
the kidney and 20 rem for the lung.  Based on these dose estimates, the calculation of probability of 
causation was completed using NIOSH-IREP, which is an interactive software program.  The 
probability of causation for the two primary cancers was determined to be 55%.

Findings of Fact

Peter James filed a claim for benefits on September 20, 2001.

Mr. James was a covered DOE employee at the Y-12 Plant located in Oak Ridge, Tennessee from 



1970 through 1990.

Mr. James was monitored through the use of a dosimetry badge for exposure to radiation during his 
employment at the Y-12 Plant.

On October 21, 1999, Mr. James was diagnosed with primary renal cancer.

On July 6, 2000, Mr. James was diagnosed with primary lung cancer.  These diagnoses were made 
after Mr. James began his employment with the Department of Energy.

NIOSH reported annual dose estimates for the kidney and lung from the date of initial radiation 
exposure at Y-12 to the date of cancer diagnosis.  A summary and explanation of information and 
methods applied to produce these dose estimates, including Mr. James’ involvement through an 
interview and review of the dose report, are documented in the “NIOSH Report of Dose 
Reconstruction under EEOICPA,” dated May 28, 2002.  

Based on the dose reconstruction performed by NIOSH, the probability of causation (the likelihood 
that a cancer was caused by radiation exposure incurred by the employee while working at Y-12) 
was calculated for the two primary cancers.  The probability of causation values were determined 
using the upper 99 percent credibility limit, which helps minimize the possibility of denying claims 
to employees with cancers likely to have been caused by occupational radiation exposures.  It was 
shown that the Mr. James’ renal and lung cancers were “at least as likely as not” (a 50% or greater 
probability) caused by radiation doses incurred while employed at the Y-12 Plant.

Conclusions of Law

The dose reconstruction estimates were performed in accordance with 7384n(d) of EEOICPA and 
42 CFR Part 82 §82.26. The Probability of Causation was completed in accordance with 7384n(c)
(3) of EEOICPA and Subpart E of 42 CFR Part 81.  Further, the calculation based on two primary 
cancer sites was completed in accordance with 42 CFR Part 81 §81.25.  The claimant is entitled to 
compensation in the amount of $150,000 pursuant to 7384s of EEOICPA.  He is also entitled to 
medical benefits for primary renal cancer and primary lung cancer. 

02-20 Offsetting compensation payments

EEOICPA BULLETIN NO.02-20    

Issue Date:  July 19, 2002

___________________________________________________________

Effective Date:  July 19, 2002

___________________________________________________________

Expiration Date:  July 19, 2003

___________________________________________________________

Subject:  Deducting payments received for final judgments or settlements from EEOICPA benefits.

Background:  The Energy Employees Occupational Illness Compensation Program Act of 2000, as 
amended (EEOICPA), 42 U.S.C. § 7384 et seq., requires OWCP to “offset” or reduce the amount of
EEOICPA benefits it pays to a claimant by the amount of any payment received from either a final 
judgment or a settlement in a lawsuit (except a lawsuit for worker’s compensation) seeking 
damages for any occupational illness covered by the EEOICPA.  If the evidence in the case file 
suggests that this type of payment may have been received, the Claims Examiner (CE) will have to 
develop the case and determine if any EEOICPA benefits that are payable to the claimant(s) must be



reduced, and if so, by how much.

Since a payment received from either a final judgment or a settlement in a lawsuit can be for 
multiple injuries and can be split among multiple parties, the actual amount of the reduction of 
EEOICPA benefits will depend on how much of the payment was for an occupational illness of a 
covered employee under the EEOICPA.  It will also depend on much it cost the claimant(s) to get 
the payment (attorney fees and other costs of the lawsuit) since some of these costs can be applied 
against the payment to lower the amount of the reduction of EEOICPA benefits.  Once these two 
figures are determined, any unpaid EEOICPA benefits must be reduced on a dollar-for-dollar basis.  
This guidance has been prepared to help the CE make these required reductions.

References:  42 U.S.C. § 7385 and 20 C.F.R. § 30.505(b).

Purpose:  To explain how to make the required reduction of EEOICPA benefits.

Applicability: All staff.  

Actions: 

1.   All claimants are asked to state if they have received a payment from either a final judgment or 
a settlement in a lawsuit seeking damages for an occupational illness covered by the EEOICPA.  
This question is currently asked on Form EE/EN-15, so in many instances the CE will not see 
anything in the case file that suggests that such a payment has been made before the claimant 
returns the EN-15 to OWCP.  Other claimants may state that they received this type of payment in 
response to the questions about civil lawsuits that are on the current version of Forms EE-1 and 
EE-2.

Once the case file suggests that this type of payment has been made to any person (not just the 
claimant), the CE must send a letter to the claimant asking for copies of any complaint that was 
filed in court, any settlement agreement or sheet, and an itemized list of any expenses or other 
deductions listed on any settlement sheet.  The claimant should be asked to contact the attorney who
represented him/her in the lawsuit to obtain this evidence if the claimant does not have it.  The CE 
should ask for any further documents or explanations that may be needed to determine the actual 
dollar amount of the payment(s) made for the occupational illness covered by the EEOICPA, and to 
whom the payment(s) was made.

2.   EEOICPA benefits are not to be reduced if the benefits awarded by the Department of Justice 
under section 5 of the Radiation Exposure Compensation Act (RECA) were reduced by the full 
amount of the payment received by the covered uranium employee or his or her survivor(s).  In this 
type of case, the CE only needs to document that the RECA benefits awarded were reduced by the 
Department of Justice by the full amount of the payment.  However, if the amount of the payment 
exceeded the $100,000 that can be awarded under section 5 of the RECA, the CE will have to 
reduce the claimant’s EEOICPA benefits to account for the amount of the payment that exceeded 
$100,000.

3.   A settlement payment can include both an initial cash payment and future payments.  These are 
called “structured” settlements.  To determine the dollar value of a structured settlement, the CE 
must combine the amount of any initial payment and the present value of the future payments.  If 
the future payments are funded through an annuity, the CE may accept the purchase price of the 
annuity as the present value of the future payments.  If the claimant wants the CE to use a different 
method of computing the present value, the claimant may make a written request to the CE, but the 
claimant will have the burden to submit enough evidence and analysis to allow the CE to decide if 
the different method should be used.

4.   Some settlements include payments that are contingent on a future event that may or may not 
take place, such as the diagnosis of an additional medical condition.  The CE should not attempt to 
put a dollar value on a contingent payment; instead, any case that involves one of these must be 
referred to the National Office.



5.   Settlements may be reached with covered employees that entitle them to payments for certain 
past medical expenses.  In such cases, only payments for medical expenses that would also be 
payable by OWCP are to be included in the amount of the reduction of the claimant’s EEOICPA 
benefits.  For example, medical expenses incurred prior to the date of filing under EEOICPA would 
not be payable by OWCP and should not be offset.

6.   When a covered illness is aggravated by medical malpractice, any payment on a final judgment 
or settlement relating to the malpractice is an amount that must be reported to OWCP.  However, no
reduction of EEOICPA benefits is required if the only payments received by a covered employee 
were for medical treatment provided prior to the date the covered employee filed his or her claim 
for EEOICPA benefits.  In all other claims involving a payment on a final judgment or settlement 
for medical malpractice, the CE should refer the case to the National Office.  

7.   If a payment for a final judgment or settlement has been made solely to a living covered 
employee, then the entire payment (except for any part that is a payment for something other than 
an occupational illness covered by the EEOICPA or for medical expenses for services provided 
prior to the date the EEOICPA claim was filed) is a payment for a covered illness.

8.   If a joint payment is made to both a living covered employee for a covered illness and to the 
spouse (or other family members) for “loss of consortium,” the payment must be allocated between 
the parties, since only the amount of the joint payment allocated to the covered employee will be 
the amount of the payment for the covered illness.  If a judge or jury specified how to allocate the 
joint payment between the parties, the CE should usually accept that allocation if it appears 
reasonable.  In any other case involving a joint payment, the CE will allocate 75% of the payment 
to the covered employee as the payment for the covered illness, with the remaining 25% 
representing the claim of the spouse or other family members for loss of consortium.  The covered 
employee may accept this standard allocation or demonstrate good cause for a different one.  
Whether to make a different allocation is at the discretion of the CE.  However, a different 
allocation cannot be made unless the claimant can establish that a cause of action for loss of 
consortium was actually asserted, and that such a cause of action is recognized by state law.

9.   Where the claimant(s) is the survivor of a covered employee who received a payment for a 
covered illness under the EEOICPA while he or she was still alive, the CE should follow the 
directions described above in Items 7 and 8 to determine the amount of the payment for the covered
illness.  This means that any payment the covered employee received for his or her covered illness 
is the amount used to reduce the EEOICPA benefits paid to the survivor(s).

10.  Where the claimant(s) is the survivor of a deceased covered employee and the claimant 
received a payment for a final judgment or settlement in a lawsuit where he or she did not seek 
damages for his/her own injuries, the payment the claimant received is actually for the deceased 
covered employee’s covered illness and the CE should follow the directions in Item 7 to determine 
the amount of the payment for the covered illness.

11.  If a covered employee dies while a lawsuit is pending and the surviving claimant(s) is also a 
plaintiff in the same lawsuit, a payment received from a final judgment or a settlement may include 
amounts received for the claimant’s own cause of action.  If a judge or jury specified how to 
allocate a joint payment between the parties, the CE should usually accept that allocation if it 
appears reasonable.  In any other case, the CE will allocate 50% of the joint payment to the 
deceased covered employee as payment for the covered illness, with the remaining 50% allocated to
the spouse or other family members for loss of consortium and wrongful death.  The claimant(s) 
may either accept this standard allocation or demonstrate good cause for a different one.  Whether 
to make a different allocation is at the discretion of the CE, and a different one will not be made 
unless it can be established that causes of action for loss of consortium or wrongful death were 
actually asserted in the lawsuit, and that such causes of action are recognized by state law.  

12.  After the CE has determined the amount of the payment for a covered illness, reasonable 



attorney fees and costs of the lawsuit may be deducted from this figure to arrive at the net amount 
of the required reduction of EEOICPA benefits.  To determine the deduction for attorney fees, the 
CE should first divide the total amount of attorney fees that were actually paid by the total 
payments received due to the final judgment or settlement to arrive at the percentage of the total 
payments that is represented by the total fees.  In general, any fee that exceeds 40% of the total 
payments will be deemed unreasonable and the amount allowed for attorney fees will be reduced to 
that percentage.   To determine the amount of attorney fees to be deducted from the payment for the 
covered illness, the payment for the covered illness should be multiplied by the lower of the actual 
attorney fees percentage as calculated above, or 40%.  If the attorney fee percentage exceeds 40%, 
the claimant should be informed and given an opportunity to establish that an attorney fee in excess 
of 40% is reasonable.

13.  Only some of the costs of bringing a lawsuit may be deducted from the amount of the payment 
for the covered illness.  Costs that are allowable are any out-of-pocket expenditures that are not part
of the normal overhead of a law firm’s operation, such as filing fees, travel expenses, record copy 
services, witness fees, court reporter costs for transcripts of hearings and depositions, postage, and 
long distance telephone calls.  Costs that are considered normal overhead costs of a firm will be 
disallowed, such as in-house record copying, secretarial or paralegal services, and co-counsel fees.  
THESE COSTS MUST BE ITEMIZED WHEN SUBMITTED TO THE CE FOR 
CONSIDERATION.  Any costs that are not itemized will be disallowed.  The costs of a lawsuit 
with multiple parties should be allocated among the parties in the same way that the total judgment 
or settlement is allocated.  In any case in which costs are disallowed, the claimant should be given 
an opportunity to establish that such costs are reasonable and should be allowed. 

14.  These calculations will determine how much OWCP must reduce the amount of any unpaid 
EEOICPA benefits to which the claimant is entitled, beginning with the lump-sum payment.  If the 
amount of the lump-sum payment is less than the amount of the required reduction (i.e., a “surplus” 
remains), ongoing EEOICPA medical benefits payable in the future will be reduced up to the 
amount of the remaining surplus.  This means that OWCP will stop paying medical benefits and 
will apply the amount it would otherwise pay to reimburse a covered employee for ongoing 
EEOICPA medical treatment to the remaining surplus until it is exhausted.  Covered employees 
should be encouraged to submit reimbursement requests for medical treatment, even though they 
will not be reimbursed, because the amounts they paid will reduce the surplus and shorten the time 
during which medical benefits cannot be paid.

15.  During any period when medical benefits are not being paid because of the required reduction 
of EEOICPA benefits, and if the CE finds it necessary in the course of normal case management to 
obtain a second opinion examination, a referee examination, or a medical file review, the costs for 
these procedures will be directly paid by OWCP and any reasonable expenses incurred by the 
covered employee will be reimbursed without being added to the surplus.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation 

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections

02-22 Marshall Island



EEOICPA BULLETIN NO. 02-22

Issue Date:  August 5,  2002

___________________________________________________________

Effective Date:  August 5, 2002

___________________________________________________________

Expiration Date:  August 5, 2003

___________________________________________________________

Subject:  Suspension Code for Marshall Islands Cases

Background: Approximately 75 EE-1 and EE-2 claims have been filed in the Seattle District Office 
by employees and survivors of the Department of Energy (DOE) facility known as the Pacific 
Proving Ground in the Marshall Islands. The Pacific Proving Ground was a weapons test site in the 
South Pacific from 1946 to 1962. Not all of these employees were  U.S. citizens.  The District 
Office was instructed to halt adjudication on these cases while the National Office researches the 
Marshallese eligibility.

Reference: 

Purpose:  To provide guidance to District Office personnel on placing Marshall Islands cases in a 
suspended status.

Applicability:  All staff.

Actions:

1.  Any claim in the DO in which the EE-1 or EE-2 form indicates the employee was a non-U.S. 
citizen and worked for the Department of Energy in the Marshall Islands should be coded HM 
(Hold - Marshall Islands) under the claim status screen in ECMS.  HM is a suspension code that 
indicates the claim is from the Marshall Islands and all adjudication is on hold until notified by the 
National Office to release the hold status and commence the adjudicatory process.

2.   The status effective date for the HM code should be the day following the last action taken on 
the claim.  For example, if the last action on a claim involved the development of employment 
evidence and the claim was coded DE on 4/1/02, the status effective date for the HM code would be
4/2/02.  If the last action was the creation of the case, the status effective date would be the day 
following case creation.

3.   Any claim that comes into the DO from the Marshall Islands in the future and the claimant is 
Marshallese  should also be coded HM.  The status effective date on the claim would be the day 
following case creation.

4.   Any claimant, whose claim has been coded HM, should be sent a copy of the attached letter.

5.   A recommended decision should immediately be issued on any claim containing evidence that 
the employee is/was a U.S. citizen and was employed by Pacific Proving Ground.  These claims 
should not be coded HM.

6.              A recommended decision should immediately be issued on

any claim in which it has been established that a covered condition is not claimed.  These claims 
should not be coded HM. 

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees



Occupational Illness Compensation

Distribution List No. 1: (Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections.) 



U. S. DEPARTMENT OF LABOR                  EMPLOYMENT STANDARDS 
ADMINISTRATION                 

                                                                                                OFFICE OF 
WORKERS’ COMPENSATION PROGRAMS

                                                                                                DIVISION OF ENERGY 
EMPLOYEES’ OCCUPATIONAL 

ILLNESS COMPENSATION

Date

Claimant Name

Claimant Address

Dear (Claimant):

We are writing to advise you that our office has received your claim for benefits under the Energy 
Employees Occupational Illness Compensation Act (EEOICPA).  The claim that you filed indicates 
you (or insert employee’s name) were an employee of the Department of Energy in the Marshall 
Islands and that you (or insert employee’s name) are not a citizen of the United States. 

Your claim raises complicated issues regarding the eligibility of non- U.S. citizens for coverage 
under EEOICPA.  We are in the process of attempting to resolve these issues.  Unfortunately, this 
process will take additional time before a decision may be rendered on your claim.  In the interim, 
no further information will be required from you.

We appreciate your patience in this matter. 

Sincerely,

Claims Examiner

02-25 Telephone management system

EEOICPA BULLETIN NO. 02-25

Issue Date: September 16, 2002 
___________________________________________________________

Effective Date: September 9, 2002

___________________________________________________________

Expiration Date: September 9, 2003

___________________________________________________________

Subject:  Telephone Management System (TMS)

Background:  In June 2002, at a Manager’s Meeting held in Denver, CO, one of the topics discussed
was improving customer service between the offices and stakeholders.  At the meeting it was 
determined that an automated telephone management system would be developed by the Branch of 
Automated Data Processing, Coordination and Control (BADPCC) and the Branch of Policy, 
Regulations, and Procedures (BPRP).

October 1, 2002 was established as the target date for implementing the automated telephone 
system in each office.  The key components identified for the new system were: a) a system that 
records and tracks responses to telephone messages; b) a system that provides user and management
reports to permit efficient monitoring and oversight of telephone activity; and c) a system that is 



accessible from Energy Case Management System (ECMS) application screens.   

Purpose:  To establish policy and procedural requirements related to telephone usage and provide 
guidance on the use of the new ECMS Telephone Management System (TMS).

[There is no single “TMS” Screen in ECMS.  TMS refers to a combination of screens and functions 
in ECMS.  For example, the phone message screen is accessed by clicking the red phone icon, and 
phone message reports are accessed by clicking on the ECMS Reports icon.  Throughout this 
bulletin, “TMS” is used loosely, to refer to one or more screens or functions related to on-line 
telephone tracking and management.]

Applicability:  All staff.

Actions:

1.  Training for all users of TMS was conducted in each site within the Division of Energy 
Employees Occupational Illness Compensation (DEEOIC) by District Office (DO) and/or Final 
Adjudication Branch (FAB) claims personnel who received prior training ("train the trainer" 
methodology) from National Office personnel, including staff from the Branch of Outreach and 
Technical Assistance (BOTA), BPRP and BADPCC.  Train the trainer sessions were held on August
29, 2002.  District and FAB training was conducted for all DEEOIC personnel by the trainers the 
following week, September 3rd through the 6th. The training was mandatory for all office staff who 
have contact with stakeholders over the telephone. Using TMS for recording and tracking all phone 
calls became mandatory effective Monday, September 9, 2002.

2.   ECMS Release Notes describing TMS are available on the Shared Drive. The Release Notes 
should be reviewed by all DEEOIC personnel, as they  contain detailed instructions on how to use 
the automated telephone management system.

3.   Effective Monday, September 9, each office was required to discontinue using its previous 
system for tracking and recording incoming telephone calls, and utilize ECMS/TMS for this 
purpose. (Note that local phone tracking systems could be used through September 13, but only to 
close out previously opened, non-returned messages pending closure in local systems as of 
September 9, 2002.  The BADPCC will assist offices to load historical phone records from local 
systems into ECMS/TMS.)  

4.              The rule that governs who must create the automated ECMS/TMS telephone message is: 
if you answer the phone, you create the phone record in ECMS, unless you immediately transfer the
caller to another person within the office, and that person picks up the phone and speaks with the 
caller.  That second person becomes responsible for creating the phone message record in 
ECMS/TMS. 

In this circumstance, the first person must record the incoming call (caller name, date/time, 
employee social security number, referred to whom) in a manual log.  Office management must 
maintain/retain their log and use it as a quality assurance tool to ensure that all transferred calls are 
logged into ECMS. DO management may exercise discretion to eliminate this manual logging 
procedure ONLY by establishing and enforcing rules that require the person answering the call to 
always create the automated ECMS/TMS phone message record, even if he/she transfers the call.

5.   Callers must never be transferred to someone’s voicemail without the caller’s explicit 
knowledge and consent. The person transferring the call must ensure that the call is picked up so 
that the caller is not inadvertently dropped or transferred to a voicemail message.

6.   Mandatory rules describing the types of calls that must be entered and tracked in ECMS/TMS 
are contained in the following paragraphs. Office management at each DEEOIC site may establish 
local/discretionary policies that expand the “must enter and track” criteria for phone calls.  Please 
note, all calls tracked in ECMS/TMS must be entered within one hour of the time it was received.



a.   An automated telephone record must be created for every telephone call that requires a return 
call, regardless of whether the caller is a DEEOIC claimant or a representative or other interested 
party to a DEEOIC claim (including NIOSH, DOE, and DOJ).  For example, calls taken by a 
contact representative, workers’ compensation assistant (WCA), supervisor, etc. that require the 
caller to speak with the claims examiner (CE) or any other member of the district office staff will be
entered into the system and assigned to a specific individual for a return call. 

b.   All incoming calls from DEEOIC claimants, survivors, attorneys, Congressional Offices and/or 
any other parties to a DEEOIC claim (including NIOSH, DOE, and DOJ) must be recorded in TMS,
whether or not a return call is required. If an incoming telephone call is answered completely (i.e., 
final response given - no return call needed) by the person receiving the call, he/she immediately 
must enter the call into the system and close it out by entering "Y" in the Direct Call field. 

c.   Calls that result in the office sending informational packets or application forms related to the 
Energy Employees Occupational Illness Compensation Program Act (EEOICPA), to potential 
claimants or any other persons must be recorded in TMS with a description in the text field of what 
was sent, when, and to whom.

d.   Calls from medical representatives, members of interest groups, or elected officials (or their 
staff members) must be recorded in TMS whether or not either a) a return call is necessary or b) any
informational packet or other documentation needs to be sent.

e.   Outgoing calls - those initiated by claims personnel - to a claimant or a party to the claim must 
be recorded/entered as a phone message into ECMS/TMS. Users must select "G – Out-Going" in 
the Call Reason field to identify the phone message as one generated from within, NOT received 
from the outside. The outgoing call falls under the category of a "direct call."  After entering all 
appropriate data to record the call, users must click on "Y" in the Direct Call field, and ensure that 
the phone message is closed.  If an outgoing call generates the need for a call-up (to remind the CE 
to take additional future action, for example), the person making the call first must document the 
call in the phone message screen, then open the Notes and Call-ups screen to enter a call-up note 
and date.

The above criteria involves calls that are either case-specific or general in nature.  If a caller 
identifies a particular case, than the call should be entered in the ECMS phone message screen for 
that case.  However, if a caller requests general information, or is simply not referring to one 
particular case, the call must still be entered into ECMS.  Each office has created a “dummy” case 
record in ECMS for recording such general calls.

7.   Even though the ECMS Notes & Call-ups Screen may previously have been used to record 
outgoing calls, effective immediately all telephone contacts, whether incoming or outgoing, must be
documented in one place: the ECMS/TMS phone message screen. This procedure promotes ease of 
use and data consistency - all phone calls are in one place, all call-ups and notes are in another.

8.   When a call requiring TMS entry is taken, the required data that must be entered into TMS are:

·         Call Reason (select from list; use "other" if none apply)

·        Claim Type (select from list; "other" values are available for calls unrelated to existing claims)

·        Note (The individual taking the call enters a note - up to 2000 characters - describing the 
substance of the inquiry.  This note is known as the Primary Phone Message.)

·        Caller Name (enter name of caller)

·        Call For (enter name and/or title/position of person that caller asked to speak with; use "N/A" 
if specific person was not requested)

·        Relation (select from list - caller's relationship to the claimant identified in Claim Type field)

·        Direct Call ("Y" if direct answer was provided by person entering phone record - "N" if direct



answer was not provided and callback is required)

·        Received by (system will default to logged-in user id)

·        Received date (system will default to current date)

·        Callback No. (enter caller's phone number, if provided by caller)

·        Assign to (select from list - any user in DO).  The user name entered in the Assign to field 
becomes the "owner" of the telephone note.

·        Callback Completed ("Y" or "N" - phone call will remain open and pending until "Y" is 
entered and saved to this field.

·        (Callback Completed) On (system generated date)

9.   The note field of the Primary Phone Message must not be modified or updated, except in two 
instances:

a.   By the creator of the message, and then only to correct or clarify the text entered on the date of 
call creation.

b.   By the owner of the message (or supervisory personnel), to explain why he/she is reassigning 
the message to another user.  

10.  Return/completed call messages must be entered on a supplemental message screen 
(Callback/Addendum Notes) that is accessed via the bottom portion of the phone message screen. 
(The TMS user moves the cursor into one of the rows in the grid and then depresses the <INSERT> 
key to add a new callback/addendum note.)

11.  Any telephone call that is entered into the TMS will remain an open call until it is returned (i.e.,
return call and response provided to caller) and then closed out in TMS.

12.  When a call is received and completed by the same individual (no assignment or call-back 
needed), the individual must click the “Y” in the Direct Call box.  A direct call is one in which the 
question(s) posed by the caller is answered directly at the time of the call.  In this instance, the “Y” 
prompts the TMS to close out the call by entering the call received and completed dates 
simultaneously. 

13.   When a user logs into ECMS, TMS displays a message identifying the number of pending 
phone messages which have been logged for (that is, assigned to, or owned by) the user signing in.  
By selecting the “Open Phone Msgs ” option, TMS displays all the outstanding calls that do not 
contain a completed call date.

14.  The owner (user name appearing in the Assign to field) of the phone call is responsible for 
returning the call and closing out the TMS phone message.  After returning an open or pending call, 
s/he must take two actions to close out the pending call in ECMS/TMS.

a.   First, the user creates a Callback/Addendum Note by opening the pending phone message in 
ECMS/TMS, then moving the cursor into the Callback/Addendum Note grid and depressing the 
<INSERT> key.  A blank callback/addendum note will appear on the screen - the user enters the 
details of the return call here. A   callback note   must comprehensively describe the reply to the 
caller’s inquiry.   TMS will allow up to 1000 characters.  After this addendum note is saved, it 
appears as a new row in the grid view at the bottom of the "parent" Phone Message Screen.  Double
clicking on the specific row for a Callback/Addendum note displays the full text of the note.  

b.   Second, after the addendum note is entered and saved, the CE or other user must return to the 
parent telephone message Add/Update screen and click the “Y” in the   Callback     Completed   box, and
ensure that the (Callback Completed) On date reflects the actual return call date.  If “Y” is selected, 
the call will no longer appear on the pending phone messages list.  If “N” is selected, the TMS 
system will not close out the call and the call will appear on the owner’s pending phone message 
list. 



15.  Once a phone call is assigned to a person, it is owned by that person.  TMS permits only the 
person who owns a call, or supervisory personnel, to reassign a phone call. TMS permits 
reassignment of an individual phone message from within that message screen - the current owner 
simply selects the new owner of the message from among the list of users in the Assign To box.  
When reassignment is accomplished in this manner, the owner must type his/her user ID and the 
date within the “Note” portion of the primary message, along with a brief reason for the 
reassignment.  The owner will reassign a phone call only when he/she does not actually speak to the
caller.  The call will not be closed out until a return call is made.  For example, a customer service 
representative answers a call and refers it to CE-1.  CE-1 receives the referral and becomes the 
owner; however the case is actually managed by CE-2.  CE-1 does not return the call, and reassigns 
the case to CE-2.  CE-2 then becomes responsible for ensuring that the call is returned timely.

TMS also permits block/group reassignments from the Manage Phone Message screen.

Because of system flexibility in permitting reassignments, local office management must establish 
policies to govern call reassignments by phone message owners. For example, each office should 
determine whether supervisory permission or intervention is required to correct erroneous phone 
call assignments, and - due to workload considerations - to make reassignments to cover CE 
absences or other situations requiring backup coverage.

16. If the owner of a pending call (a CE, for example) returns a phone call and the caller wants to 
speak to someone else (e.g., a supervisor or district director), the CE must close out his/her call and 
create a new phone message, assigning it to the appropriate person.  This situation is different from 
that described in number fifteen (above) because in this scenario the CE actually returns the phone 
call prior to referral to another individual, and the current call is closed out.

17.  Phone messages should never be deleted, except by supervisors, and only to remove an entirely
erroneous account of a phone call. If, for example, a call from a claimant is mistakenly attached to a
case record belonging to another unrelated individual, only a supervisory person may delete the 
phone call record.

18.  While in any one of the telephone screens, the user may go into another ECMS screen to check 
status, etc. on the case.

19.  All claim-related telephone call messages must be printed and filed in the case jacket, but only 
after the phone call record is closed, i.e., for calls requiring a response, after the response is 
recorded in the Callback/Addendum Note. (Users may do a screen print or use the Message Text 
Report in ECMS Reports.  The Message Text Report will print a single Primary Note, with all 
associated Callback Notes, or multiple Primary Notes and associated Callback Notes, based on a 
user-entered date range.) 

All general calls not related to a specific case must be printed and kept in a central location in the 
office for reference and tracking purposes.

20.  All DEEOIC offices are responsible for returning and closing calls within two calendar days of 
the date of receipt of the call.  This requirement is tied to the date and time of the received call, not 
to the date and time the call is assigned to a particular person.  That is, all callers must receive a 
return call within two days.  Reassigning a call from one person/call owner to another does not 
close the call out or extend the time period for response.  

Disposition:  Retain until further notice.

PETER M. TURCIC

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1: (Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 



Hearing Representatives, District Office Mail & File Sections.)                          

02-26 Referrals to Dr. Newman

EEOICPA BULLETIN NO.02-26 

Issue Date: September 13, 2002

________________________________________________________________

Effective Date: September 13, 2002

________________________________________________________________

Expiration Date: September 13, 2003

________________________________________________________________

Subject: Referrals to Dr. Lee Newman 

Background: Section 78841 (8) (A) & (13) requires Claims Examiners (CEs)to adjudicate claims 
for Chronic Beryllium Disease (CBD) and Beryllium Sensitivity (BeS) based on certain criteria. 
Prior to January 1, 1993 standard medical terminology for Beryllium tests and diagnoses did not 
exist. This has made it difficult for the CEs in the District Offices to review and interpret medical 
evidence for CBD and BeS prior to January 1, 1993. Since the diagnosis of CBD is relatively new, 
ongoing research continues. Therefore, it is also sometimes difficult for CEs to apply the criteria for
CBD to diagnoses that were made after 1/1/93.

The National Office has established a contractual and billing agreement with Dr. Lee Newman, of 
the National Jewish Medical and , to obtain medical opinions, services, advice, policy and 
translation of medical aspects of a claim. Therefore, in the event a CE is unable to interpret medical 
evidence for a Beryllium Sensitivity or Chronic Beryllium Disease case, and has no success with 
the claimants physician, Dr. Lee Newman may be consulted. Dr. Newman is not considered a 
second opinion. He is to be consulted for interpretation of medical evidence relevant to Beryllium 
cases. 

For tracking and budgetary purposes the National Office will manage all referrals and completed 
evaluations.

Reference: Energy Employees Occupational Illness Compensation Program Act of 2000, As 
Amended, 42 U.S.C. 7384 et seq., Section 73841(8)(A) and (13).

Purpose: To notify the District Offices of the procedures for referring a claim to Dr. Lee Newman.

Applicability: Claims Examiners, Senior Claims Examiners, All Supervisors, Technical Assistants, 
and mail room staff 

Actions: 

1.     The CEs should consider consulting Dr. Newman if they are

unable to interpret medical evidence for a Beryllium Sensitivity or Chronic Beryllium Disease case,
and have no success with clarification from the claimants physician. Examples of situations when a 
referral is needed may include: 

         Pre 1993 medical evidence is submitted that includes a lung biopsy report that
is inconclusive, a positive LPT and x-rays that show granulomas in the lungs.

         Medical tests are submitted which do not provide clear diagnosis or 
interpretation i.e. LPT, BAL LPT.

2.     When the CE determines Dr. Newman is to be consulted, a 

package should be prepared for Dr. Newman that includes:



         Memo which is addressed to Dr. Newman and includes contact information 
for the CE and a return address for the National Office; states the reason for the 
referral detailing evidence being sent, and questions the CE needs answered. (See 
attachment for format)

         Copies of Medical Records in question.

3.  The CE should mail or fax the referral package to the 

National Office. 

U.S. Department of Labor

Attention: Anita Brooks

ESA/OWCP, DEEOIC

Room C4511

200 Constitution Avenue, N.W

, 

Fax Number: (202) 693-1465 attn: Anita Brooks

4.  The CE should enter the code MS (Medical Consult Sent) 

under the claims status screen in ECMS with the status effective date as the date sent to the National
Office. 

5.  The National Office will Federal Express or Fax completed 

evaluations to the CE within 24 hours of receipt from Dr. Newman.

6.  Upon receipt of the report from the National Office, the CE 

should enter the code MR (Medical Consult Received) under the claim status screen in ECMS with 
the status effective date as the date received from the National Office.

7. General questions regarding Beryllium can be e-mailed

to Anita Brooks in the National Office at abrooks@esa-dol.gov who will answer or forward to Dr. 
Newmans staff for assistance. Examples of questions may include; What does the acronym 
BALLPT mean? What type of symptoms do CBD patients normally exhibit? What are the possible 
side effects for steroid treatment?

8. All bills are to be handled by the National Office. 

Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation



U. S. DEPARTMENT OF LABOR EMPLOYMENT STANDARDS 
ADMINISTRATION 

OFFICE OF WORKERS COMPENSATION PROGRAMS

DIVISION OF ENERGY EMPLOYEES OCCUPATIONAL 

ILLNESS COMPENSATION

200 CONSTITUTION AVE

ROOM C-4511

WASHINGTON DC 20210

TELEPHONE: (202) 693-0081

Request for Medical Evidence Consultation

To: Lee S. Newman, MD., M.A., F.C.C.P. From: {Claims Examiner}

Departmental Head, Division of Environment 

and Occupational Health Sciences Phone Number: {CE phone #}

National Jewish Medical and Research Center

Re: {Claimant Name}

Date: 

{insert reason for referral, medical evidence submitted and questions that need to be answered}

Please return your completed evaluation and billing information to the following address:

U.S. Department of Labor

Attention: Anita Brooks

ESA/OWCP, DEEOIC

Room C4511

200 Constitution Avenue, N.W

Washington, DC 20210

Thank you for your cooperation.

Sincerely,

Claims Examiner

For DOL National use only:

Date Materials Mailed to Consultant:

Date Materials Received from Consultant:

Date Final Evaluation Mailed to CE:

02-28 Tonsil cancer



EEOICPA BULLETIN NO.02-28

Issue Date: September 10, 2002

________________________________________________________________

Effective Date: September 5, 2002

________________________________________________________________

Expiration Date: September 5, 2003

________________________________________________________________

Subject: Tonsil Cancer as a Specified Primary Cancer

Background: The National Office recently reviewed the medical evidence in a case file to determine
if, for purposes of being considered a specified cancer under the EEOICPA, tonsil cancer can be 
considered pharynx cancer.

The DOL Interim Final Regulations, 20 CFR 30, states in Section 30.5(dd)(6) that the "specified 
cancers" in this section mean "the physiological condition or conditions that are recognized by the 
National Cancer Institute under those names or nomenclature, or under any previously accepted or 
commonly used names or nomenclature." The information on the National Cancer Institute website 
(http://cis.nci.nih.gov/fact/6_37.htm) indicates that the pharynx has three parts. One of these parts is
the oropharynx, which includes "the soft palate (the back of the mouth), the base of the tongue, and 
the tonsils." Based on this definition from NCI, we consider that a cancer of the tonsils is a cancer 
of the pharynx. As the tonsils are part of the pharynx, tonsil cancer should be considered a specified
cancer for SEC cases. 

Reference: Energy Employees Occupational Illness Compensation Program Act of 2000, As 
Amended, 42 U.S.C. § 7384 et seq., Sections 7384l(9), (14) and (17); 20 CFR 30, Section 30.5(dd)
(6); and the NCI website (http://cis.nci.nih.gov/fact/6_37.htm).

Purpose: To notify District Offices that cancer of the tonsils is considered a pharynx cancer, which 
is a specified primary cancer for eligible SEC claimants under the EEOICPA.

Applicability: All staff. 

Actions: 

The CE should consider tonsil cancer as a pharynx cancer, which is a specified primary cancer per 
EEOICPA Section 7384l(17) and the DOL Interim Final Regulations, 20 CFR 30.5(dd)(4), in 
determining eligibility for members of the Special Exposure Cohort (SEC). 

The CE should look for any other cases with this type cancer that could be eligible as members of 
the SEC. A preliminary review of the ECMS, searching for ICD-9 codes 146 and 146.0, identified 
six claims at SEC sites. 

The CE should review all incoming SEC claims for this condition. If found, and all other relevant 
SEC criteria have been met, issue a Recommended Decision for acceptance of the claim as pharynx 
cancer.

4. The CE should continue to distinguish tonsil cancer from pharynx cancers using the appropriate 
ICD-9 codes on all paperwork and in ECMS. For example, the ICD-9 code for a malignant 
neoplasm of the tonsil is 146.0, and for the three parts of the pharynx it is 146 for the oropharynx, 
147 for the nasopharynx, and 148 for the hypopharynx. 

Disposition: Retain until incorporated in the Federal (EEOICPA) Procedure Manual

PETER M. TURCIC

Director, Division of Energy Employees 



Occupational Illness Compensation 

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections 

02-30 Marshall Island - updated

EEOICPA BULLETIN NO. 02-30

Issue Date:   September 12, 2002

___________________________________________________________

Effective Date:  September 12, 2002

___________________________________________________________

Expiration Date:  September 12, 2003

___________________________________________________________

Subject:  Reissue --Suspension Code for Marshall Islands Cases- 

Background: Approximately 75 EE-1 and EE-2 claims have been filed in the Seattle District Office 
by employees and survivors of the Department of Energy (DOE) facility known as the Pacific 
Proving Ground in the Marshall Islands. The Pacific Proving Ground was a weapons test site in the 
South Pacific from 1946 to 1962. Not all of these employees were  U.S. citizens.  The District 
Office was instructed to halt adjudication on these cases while the National Office researches the 
Marshallese eligibility.

Reference: 

Purpose:  To provide guidance to District Office personnel on placing Marshall Islands cases in a 
suspended status.

Applicability:  All staff.

Actions:

1.  Any claim in the DO in which the EE-1 or EE-2 form indicates the employee was a non-U.S. 
citizen and worked for the Department of Energy in the Marshall Islands should be coded HM 
(Hold - Marshall Islands) under the claim status screen in ECMS.  HM is a suspension code that 
indicates the claim is from the Marshall Islands and all adjudication is on hold until notified by the 
National Office to release the hold status and commence the adjudicatory process.

2.   The status effective date for the HM code should be the day following the last action taken on 
the claim.  For example, if the last action on a claim involved the development of employment 
evidence and the claim was coded DE on 4/1/02, the status effective date for the HM code would be
4/2/02.  If the last action was the creation of the case, the status effective date would be the day 
following case creation.

3.   Any claim that comes into the DO from the Marshall Islands in the future and the claimant is 
Marshallese  should also be coded HM.  The status effective date on the claim would be the day 
following case creation.

4.   Any claimant, whose claim has been coded HM, should be sent a copy of the attached letter.

5.   A recommended decision should immediately be issued on any claim containing evidence that 
the employee is/was a U.S. citizen and was employed by Pacific Proving Ground.  These claims 



should not be coded HM.

6.              A recommended decision should immediately be issued 

for a U.S citizen claim in which it has been established that a covered condition is not claimed.  
These claims should not be coded HM. 

Note—this bulletin amends and replaces the previous bulletin, No. 02-22.

Disposition:  Retain until incorporated in the Federal (EEOICPA) Procedure Manual.

PETER M. TURCIC

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1: (Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, 
Hearing Representatives, District Office Mail & File Sections.)            

U. S. DEPARTMENT OF LABOR                  EMPLOYMENT STANDARDS 
ADMINISTRATION                 

                                                                                                OFFICE OF 
WORKERS’ COMPENSATION PROGRAMS

                                                                                                DIVISION OF ENERGY 
EMPLOYEES’ OCCUPATIONAL 

ILLNESS COMPENSATION

Date

Claimant Name

Claimant Address

Dear (Claimant):

We are writing to advise you that our office has received your claim for benefits under the Energy 
Employees Occupational Illness Compensation Act (EEOICPA).  The claim that you filed indicates 
you (or insert employee’s name) were an employee of the Department of Energy in the Marshall 
Islands and that you (or insert employee’s name) are not a citizen of the United States. 

Your claim raises complicated issues regarding the eligibility of non- U.S. citizens for coverage 
under EEOICPA.  We are in the process of attempting to resolve these issues.  Unfortunately, this 
process will take additional time before a decision may be rendered on your claim.  In the interim, 
no further information will be required from you.

We appreciate your patience in this matter. 

Sincerely,

Claims Examiner

02-34 ORISE online employment verification

EEOICPA BULLETIN NO. 02-34

Issue Date: September 300, 2002

Expiration Date: September 30, 2003

Subject: Procedures for using the on-line ORISE database.



Background: The program has been receiving employment information from a database maintained 
by the Oak Ridge Institute for Science and Education (ORISE) by sending lists of claims for 
employment verification directly to ORISE rather than the Department of Energy (DOE) point of 
contact.

The ORISE database includes over 400,000 employees from the 1940’s until the early 1990’s and 
has been an effective tool in verifying employment for EEOICP claimants. In order to streamline 
the use of the database, DEEOIC and the DOE have established an Internet-based means of access 
to the data. Claims Examiners will be able to access the database with an individual password and 
acquire employment data for a specific claim, eliminating the need to send individual requests to 
ORISE.

Reference: EEOICPA Bulletin No. 02-28; Interim procedures for obtaining employment verification
from ORISE. ECMS Resource Users Guide and ECMS FAQ’s.

Purpose: To provide procedures for obtaining employment verification information from the online 
ORISE database.

Applicability: Claims Examiners, Senior Claims Examiners, All Supervisors, ADP Coordinators 
and Technical Assistants.

Action:

At the time that a claim is initially reviewed, if the claims examiner (CE) determines that a request 
for employment verification is appropriate, the CE must first check the list of facilities that are 
included in the ORISE database (Attachment 1).

2. If the employee worked at a facility that is not included in the ORISE database, the CE should 
request employment verification through the usual manner, depending on the routing instructions 
for that particular facility. 

If the employee worked at one of the facilities on the 

attached list, the CE should log on to the ORISE database through the secure web site address 
which can be obtained from the ECMS Resource Users Guide and ECMS FAQ’s on the secure 
shared drive. 

Upon accessing the web site, a security alert screen will come up which assigns a security 
certificate that authenticates that the CE is an authorized user and is using a secure site. The CE will
have a choice of YES, NO or View Certificate. Please select Yes to continue. 

A web page "The Department of Energy, Case Management

System", with the login and password field at the bottom will be displayed. The CE will be required
to enter his/her user name and password. Instructions for the username and temporary password can
be obtained through the ECMS Resource Users Guide and ECMS FAQ’s on the secure shared drive.

6. Once logged in, a web page that lists privacy and security information will appear. On the left 
side of the web page the CE will see buttons for Search ORISE, Change Password and Logout.

7. For security reasons, the CE should change his/her password by selecting the Change Password 
button.

To search the ORISE database, the CE must select the Search 

ORISE button. A screen will appear which provides fields for the first name, last name and social 
security number of the employee. The CE must enter at a minimum a partial last name and social 
security number for the individual for whom the search is being conducted.

Once the employee name and social security number is 

entered, the system will search the database and provide the results at the bottom of the page under 
ORISE Search Results. If the database finds a match, the name and social security number will 



appear. The CE must select the result to review the employment data. 

The ORISE data is categorized in two rows of data. The first row is categorized by Facility and lists
all the facilities where the employee worked. The second row is categorized in columns by Facility, 
Hire/Terminate Dates, Dept. Code, Job Title, and Badge Number and provides employment data 
specific to the facility(s) where the employee worked. For example, if the employee worked at three
facilities, then the CE would see three rows of information pertaining to each of the identified 
facilities, hire/terminate dates, dept. code, job title and badge number. 

If the information from the ORISE database is used for 

employment verification, the CE should print a copy of the ORISE employment results, and place it
in the case file along with the EE-5, and the memorandum from DOE stating that data contained in 
the ORISE database is reliable and may be used as affirmation of employment. (Attachment 2).

The CE should enter the status code OR in ECMS only if ORISE information is used to verify 
employment. It will no longer be necessary to enter an OS (ORISE sent) status code.

13. Some of the data will show the employee's name and facility, but do not have any specific dates.
These are individuals that worked at the facility, but for whom the database contains no specific 
dates.

14. The information available on the database is limited to certain time periods, which are different 
for each facility. Attachment 1 shows the earliest hire date and the latest termination date in the 
database for each facility. If an individual employee worked prior to or after those dates, that 
employment would not be reflected in the ORISE information. These dates do not necessarily 
correlate with the dates the facility was in operation.

15. If the claim is for a member of the SEC, and is for a specified cancer, the CE must determine 
whether the ORISE information confirms employment for the required number of days at the 
facility, during the required timeframe. If yes, place a memorandum in the file describing the 
relevant dates and facilities.

16. If the claim is for chronic beryllium disease or beryllium 

sensitivity, the CE should determine whether the ORISE information confirms employment at a 
DOE facility for at least one day when beryllium was present. If yes, place a memorandum in the 
file describing the relevant information.

17. If the claim is for non-SEC cancer, the CE must determine whether the ORISE information is 
sufficient to confirm each period of claimed DOE employment, and that the individual is a "covered
employee." If yes, place a memorandum in the file describing the relevant information in the file. 
The dates provided by ORISE need not be precisely the same as those reported on the EE-3, 
however, they should be within 6 months of each other. For example, if an employee claims 
employment at a facility from 2/1/63-3/4/68, and ORISE confirms 3/1/63-5/1/68, the employment is
confirmed. The most generous interpolation of those dates, e.g. 2/1/63-5/1/68, should be used as the
period of employment in the NIOSH Referral Memo.

18. If the claim is for chronic silicosis, the CE must determine whether the ORISE information 
confirms employment for the required number of days at the facility. If yes, place a memorandum in
the file describing the relevant dates and facilities.

19. If the CE is unable to verify or can only partially verify 

employment through use of the ORISE information, the CE will send an EE-5 and a copy of the 
ORISE information to the appropriate DOE records contact. The CE will send a cover memo to 
DOE indicating that the ORISE information is incomplete and thus additional information is 
required by the DOE. The CE must enter the status code ES (Employment Sent) in ECMS with the 
effective date as the date indicated on the cover memo. In addition, once the verification is received 
from the DOE, the CE must enter the status code ER (Employment Received) in ECMS with the 



status effective date as the date received and reflected by the mailroom staff. #9; 

20. Effective this bulletin, ORISE will not process or return 

outstanding requests sent by the CE. The CE should search the online database for employment 
information pertaining to the outstanding requests sent to ORISE; and enter the status code of OR 
(ORISE received) regardless if employment information was obtained. 

21. The absence of data from ORISE may not be used as

the basis for stating that an employee did NOT work at a given facility. 

22. As a reminder, if the CE sends an employment verification package to DOE, and he/she does 
not receive a response within 30 days, the CE must follow up with DOE by submitting a cover 
memo and a EE-5. The cover memo must state it is a follow up to a previous request and include 
the DOE point of contact and the date it was originally sent to the DOE. The CE must enter the 
status code of DE(Developing Employment)in ECMS with the status effective date as the date 
indicated on the cover memo. In addition, once the CE receives the EE-5 back from the DOE, 
he/she must enter the status code of ER in ECMS with the status effective date as the date received 
and reflected by the mailroom staff. 

Please Note- The employment history as described on the EE-3 and the employment information as
reflected in the ORISE data do not have to match exactly in order for the actions described above to
take place.

In addition, it should be noted that the absence of information on the ORISE database should not in 
and of itself be the basis for a denial of the claim. 

The data that was used for this exercise was obtained from ECMS on approximately May 13, 2002. 
If cases were coded inaccurately, or if DOE has responded since that time, the information from 
ORISE may not be useful. 

ADP coordinators should contact the Energy Tech Support for application and/or technical 
questions at: ENERGY-TECH-SUPPORT@fenix2.DOL-ESA.gov.

Training should be conducting on these procedures as soon as possible.

Disposition: Retain until the indicated expiration 

date.

PETER M. TURCIC

Director, for Division of Energy Employees

Federal Employees’ Compensation Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners District 

Medical Advisers, Systems Managers, Technical 

Assistants, Rehabilitation Specialists, and 

Staff Nurses, Technical Assistants, Customer Service Representatives, Fiscal Officers, FAB District 
Managers, Operation Chiefs, Hearing Representatives, District Office Mail & File Sections, ADP 
Coordinators

 

 

Contents of CER Data Model - 4/1/2002

Facility Name Total # with Hire Date Earliest Hire # with Term Date Latest Term



Argonne 4994 4999 03/05/1942 163

Baneberry 891 0

Battelle-Columbus 90 90 05/05/1952 68

Bethlehem 57 0

Bettis 12462 3587 07/22/1940 138

Brookhaven 155 154 11/11/1946 136

CARL 3 3 07/15/1949 3

CEER 5 5 02/01/1960 5

Charleston NS 167 167 03/29/1938 88

Electro Met 329 292 07/15/1933 177

Energy Systems Group 45 45 06/11/1952 39

Fermi Lab 10 10 07/01/1968 3

Fernald 7300 7290 08/29/1950 6298

General Dynamics-Groton 295 294 06/01/1939 220

Hanford 7 7 5

Hanford 129 0

Hanford-Construction 13206 12953 02/13/1947 8651

Hanford-Operations 56588 51734 01/01/1944 37724

Harshaw 757 0

Holmes&Narver 20644 20380 08/10/1933 19140

INEEL 66 153 03/22/1951 111

Ingalls 7163 0

K-25 47941 47809 01/04/1943 44683

KAPL 10432 9918 09/15/1943 6826

Knolls-Idaho 2 2 03/01/1967 1

Knolls-Kesserling 3 3 08/15/1974 3

Knolls-Windsor 12 12 07/12/1956 11

Lawrence Berkeley 434 429 01/01/1942 367

Lawrence Livermore-NTS 485 482 01/10/1952 380

Lawrence Livermore-NTS 21738 21621 01/01/1942 13981

Linde 1551 1550 01/13/1941 1545



Los Alamos 23288 428 01/25/1943 341

Mallinckrodt 3259 3503 09/30/1930 2907

Mare Island Shipyard 127 126 02/12/1940 79

Middlesex 387 39 12/11/1943 8

Mound 7415 6299 09/05/1940 4524

MREM -Hanford 8 0 12/01/1944

Naval Reactor Facility 61 61 09/19/1951 49

New Brunswick Lab 10 0

Newport News 180 180 04/13/1936 76

Norfolk Shipyard 115 110 04/08/1940 65

ORNL 26940 26694 01/29/1943 22143

Pacific Test Site 5 0

Paducah 5727 3902 01/12/1944 2494

Pantex 7422 0

Pearl Harbor Shipyard 58 58 07/15/1939 21

PETC 1156 1146 09/30/1935 817

PNL 3 3 04/07/1947 1

Portsmouth Gas Diff 9237 8 08/03/1953 10

Portsmouth Shipyard 21226 171 07/28/1939 88

REECO-NTS 132 78 02/02/1952 67

Rocky Flats 9586 920 07/15/1951 905

Rust Engineering 2686 2678 11/20/1962 2349

SAM Labs 2309 2174 01/15/1940 2093

Sandia 24685 24681 07/16/1939 17742

Savannah River 21472 21049 11/06/1950 14328

Savannah River Lab 111 1

Shippingsport 17 17 01/16/1942 6

TEC 47107 47126 01/12/1941 47120

Y-12 23773 23473 05/04/1947 17774

Zia 15310 0



Division of Energy Employees Occupational Illness Compensation 
(DEEOIC)

EEOICP Final Circulars

2015 EEOICP Final Circulars

15-01 Rescinding EEOICPA Circular No. 08-07, Presumption of chronic beryllium disease in 
situations with a diagnosis of sarcoidosis and a history of beryllium exposure

EEOICPA CIRCULAR NO.    15-01         Date:  October 1, 2014

SUBJECT:  Rescinding EEOICPA Circular No. 08-07, Presumption of chronic beryllium disease in 
situations with a diagnosis of sarcoidosis and a history of beryllium exposure.

The purpose of this Circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff that EEOICPA Circular No. 08-07, Presumption of chronic beryllium 
disease in situations with a diagnosis of sarcoidosis and a history of beryllium exposure, is hereby 
rescinded. The content of EEOICPA Circular No. 08-07 has been incorporated into the EEOICPA 
Procedure Manual Ch. 2-1000, Eligibility Criteria for Non-Cancerous Conditions.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

15-02 Special Exposure Cohort (SEC) designation for the General Atomics Facility at La Jolla, 
CA from January 1, 1960 through December 31, 1969

EEOICPA CIRCULAR NO.    15-02         Date:  October 25, 2014

SUBJECT:  Special Exposure Cohort (SEC) designation for the General Atomics Facility at La Jolla, 
CA from January 1, 1960 through December 31, 1969.

The purpose of this Circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the SEC class designation for the General Atomics facility located in 
La Jolla, California.

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers at the General Atomics 
facility in La Jolla, California, to be added to the SEC.

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  NIOSH 
submitted its findings to the Advisory Board on Radiation and Worker Health (“the Board”) on July 29,
2014.  On September 3, 2014, the Secretary of Health and Human Services (HHS) received the Board’s



recommendation to add to the SEC a class of employees who worked at the General Atomics facility in
La Jolla, California.

On September 25, 2014, the Secretary of HHS designated the following class for addition to the SEC in
a report to Congress:

All Atomic Weapons Employees who worked for General Atomics at its facility in La Jolla, California, 
during the period from January 1, 1960, through December 31, 1969, for a number of work days 
aggregating at least 250 work days, occurring either solely under this employment, or in combination 
with work days within the parameters established for one or more other classes of employees included 
in the Special Exposure Cohort.
A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.  Although Congress had the authority to reject the recommendation within a 30-day period, Congress
took no action.  Therefore, the SEC designation for this class became effective as of October 25, 2014, 
which was 30 days after the Secretary of HHS designated the class for addition to the SEC in the report
to Congress.

This is the second SEC class for workers at the General Atomics facility in La Jolla, California. The 
initial class was the subject of EEOICPA Bulletin No. 07-17, which outlined that Atomic Weapons 
Employees who worked at the General Atomics facility in La Jolla, CA, in certain buildings during the 
period from January 1, 1960 through December 31, 1969 qualify under the SEC. This circular 
supersedes that Bulletin by removing the building requirements.

If the employee does not have 250 workdays at the General Atomics facility in La Jolla, California 
during the period of the class, the case file is reviewed to determine if additional days in the SEC can 
be found by combining days from employment meeting the criteria for other SEC classes to meet the 
250-workday requirement.  

While a new SEC class has been added for the General Atomics facility in La Jolla, CA, NIOSH 
intends to use internal and external monitoring data that is available for an individual claim (and that 
can be interpreted using existing NIOSH dose reconstruction processes or procedures).  This means 
that for claims that do not satisfy the SEC membership criteria, a partial dose reconstruction is to be 
performed by NIOSH. 

A copy of the NIOSH letter to affected employees at the facility is included as Attachment 2. 

This Circular should be used in conjunction with the EEOICPA Bulletin No. 11-07, Special Exposure 
Cohort Claim Processing.  A screening worksheet is included as Attachment 3.

As outlined in EEOICPA Bulletin No. 11-07, the district offices are to use the comprehensive list 
provided as the basis for an initial screening of cases associated with all SEC classes.  For screening 
only, the results reflected on the initial screening worksheet is recorded in ECS using the Screening 
(SEC/PER/Other) Navigation Panel.  From the Screening (SEC/PER/Other) Navigation Panel on the 
case, select the ‘Create’ button.  Based on the result of the review and in accordance with the ‘SEC 
Class Screening Worksheet’, select the appropriate result of “Likely” if the case is likely an SEC, 
“Unlikely” if it is unlikely that the case will be an SEC or “Development Needed” if development is 
needed.  The date of the signed worksheet is recorded in the “Date” field.  The reason associated with 
the SEC is selected in the “Reason” field.  For this SEC, the reason is “Rvwd per Circular 15-02, 
General Atomics, La Jolla (1/1/60 – 12/31/69).”  If the District Office and FAB staff determine that the 
case is going to be awarded based on a SEC, a positive SEC causation path must be entered into ECS, 
selecting the SER and SEF blocks, and entering their Dates and the appropriate SER Reason and SEF 
Reason “Rvwd per Circular 15-02, General Atomics, La Jolla (1/1/60 – 12/31/69).” This process is the 
equivalent of the SER/SEF codes discussed in Bulletin 11-07.



RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments:

Attachment 1





Attachment 2



Attachment 3

General Atomics Facility, La Jolla, CA

SEC Class Screening Worksheet

1) Employee Name _______________________________________________________

2) SS#__________________________________________________________________

3) Is there proof of a diagnosis of a specified cancer?  Y / N  

If yes, (list cancer type and diagnosis date)

_______________________________________________________________________

4) Does there appear to be 250 workdays of covered employment between January 1, 1960 and 
December 31, 1969?  Y / N

If yes, identify employment period at the General Atomics Facility in La Jolla, CA: 

_______________________________________________________________________

5) If either question 3 or 4 is answered “no,” is there anything in the file to suggest that additional 
development might change the answers to “yes?”  Y / N

If so, what development is needed?

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

ECS Action Taken on SEC Screening Navigation Panel:

□        Select “Likely” (#3 and #4 both Yes)

□        Select “Unlikely” (#5 is a No)

□        Select “Development Needed” (#5 is a Yes)

______________________________      _______________________________________

Date                                                          Signature

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

15-03 Requiring estimates for Durable Medical Equipment or Supplies

EEOICPA CIRCULAR NO. 15-03        Date: October 15, 2014 

SUBJECT: Requiring estimates for Durable Medical Equipment or Supplies 

The purpose of this Circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff that estimates are no longer required when authorizing the purchase of 
Durable Medical Equipment (DME), supplies and custom devices when the Office of Workers’ 
Compensation Program (OWCP) Medical Fee Schedule applies. 

When DEEOIC receives requests for authorization of DME or supplies, the medical bill pay contractor 



forwards the request via thread to the appropriate District Office (DO) Claims Examiner (CE).  In 
addition to the request details, the thread will now include a statement as to whether or not the DME or 
supplies are subject to the OWCP fee schedule. 

All requests for DME or supplies require review by the CE for a determination of medical necessity, as 
outlined in existing program procedure.  In addition, all requests for medically necessary DME, 
supplies, and/or custom devices must be accompanied by a Letter of Medical Necessity (LMN).  The 
CE may authorize medically necessary DME or supplies that have a total purchase price less than $500 
or where the medical bill pay contractor specifies that the OWCP fee schedule covers the charge. 

In instances where medically necessary DME or supplies have a total purchase price that is greater than
$500 and the OWCP Medical Fee Schedule does not apply, the CE is to undertake development with 
the claimant in accordance with existing procedures concerning the collection of estimates for the 
requested DME or supplies.  This requires the identification of at least two DME suppliers to include 
full company name along with contact information.  In addition, each provider is to submit a signed 
statement describing in detail the basic, unadorned item meeting the treating physician's specifications, 
and a breakdown of all costs, including delivery, set-up, etc.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation 

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

15-04 Review of Cases Involving Exposure to Trichloroethylene (TCE) and the Development of 
Kidney Cancer

EEOICPA CIRCULAR NO. 15-04            Date: November 1, 2014

SUBJECT:  Review of Cases Involving Exposure to Trichloroethylene (TCE) and the Development of 
Kidney Cancer

The purpose of this Circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of a set of cases to be reviewed under Bulletin No. 13-02, “Systematic 
Review of Denied Part E Cases.”

An important component of adjudicating claims under Part E of the Energy Employees Occupational 
Illness Compensation Program Act (EEOICPA) is the Site Exposure Matrix (SEM).  SEM identifies 
toxic substances that were present at Department of Energy (DOE) facilities and Radiation Exposure 
Compensation Act (RECA) uranium mines and mills.  Moreover, the information contained in the SEM
identifies scientifically known relational connections between particular chemical or biological agents 
and specific illnesses.  The SEM labels these relational connections as toxic “health effects.”  

The source of health effect findings referenced in SEM is the National Library of Medicine’s (NLM) 
Haz-Map database.  Haz-Map is an occupational health database designed to provide information about
the adverse effects of workplace exposures to chemical and biological agents.  These links derive from 
current scientific evidence. 

Recently, Haz-Map was updated to reflect the latest scientific recommendations of the International 
Agency for Research on Cancer (IARC).  The subject of this Circular is kidney cancer because 
Haz-Map now identifies exposure to TCE as being causally linked to kidney cancer.  The DEEOIC has 



assembled a pull list of all denied Part E kidney cancer claims. 

The cases on this list are to be reviewed as per the policies and procedures outlined in Bulletin No. 
13-02, and in conjunction with the instructions provided in this Circular, including completion of the 
worksheet provided in Attachment 1.  Additionally, staff are to use the guidance for ECS coding 
described in Bulletin No. 13-02.  The “Initial Screening Reason” to be selected with the Initial 
Screening date and result (and “No Action Necessary,” if needed) is “Rvwd per Circular 15-04, Kidney
Cancer Part E.”  The completed worksheet and related SEM search(es) are to be placed in the case file. 

A review of the scientific studies used to conclude that there is a link between TCE and kidney cancer 
shows that a statistically significant association between exposure to TCE and cancer of the kidney was
identified in workers with a minimum level of exposure to TCE of 5 consecutive years.  The scientific 
literature shows statistically significant results for TCE exposed workers who developed kidney cancer 
20 or more years following first exposure (latency). 

As part of implementing this Circular, the CE needs to assess whether there is evidence of employee 
exposure to TCE.  TCE was heavily used for metalworking and vapor degreasing and, from an 
exposure perspective, working directly in these tasks are those for which exposure was likely to be at 
the level evaluated in scientific studies.  Attachment 2 is a list of Department of Energy (DOE) 
facilities at which TCE use occurred extensively prior to 1990.  Specifically, the attachment lists the 
DOE facilities at which TCE was most likely used for vapor degreasing and metalworking.  The CE is 
to review the evidence and determine whether the employee:

·         worked at a facility on Attachment 2;

·         worked at the facility prior to 1990;

·         worked in a labor category in which SEM indicates a potential for TCE exposure.

If all three bulleted conditions are met for 5 consecutive years, then the CE can presume significant 
exposure to TCE for those years.  For employees not meeting these conditions, but for whom there is 
some evidence of potential TCE exposure, these cases are appropriate for an IH review to assess 
whether there was significant exposure to TCE.  For cases in which a review of the case file and SEM 
does not show a potential for TCE exposure, code “ISU” for “unlikely acceptance,” but continue with 
review of the case as per the last paragraph of this Circular. 

Bulletin No. 13-02 states (at action Item 7) that in addition to a finding of exposure, cases require a 
finding of medical causation for cases reviewed under this guidance.  However, because of the 
scientific evidence regarding the nature of the link between TCE and kidney cancer, the requirement of 
a medical opinion on causation is waived for cases meeting the following criteria:

·         Workers who have 5 or more consecutive years of significant exposure to TCE at a covered 
facility prior to 1990 and 

·         who have a latency period of 20 years from first exposure to TCE as a covered employee with a 
diagnosis of kidney cancer. 

Cases that meet these bulleted criteria are to be coded “ISL,” which means “likely acceptance,” and 
then the district office is to proceed with reopening the case, as outlined in Bulletin No. 13-02, Item 9.

For cases that have some indicators of TCE exposure and a diagnosis of kidney cancer, but do not have 
exposure to TCE for 5 or more consecutive years in conjunction with a 20 year latency period, the CE 
is to obtain a medical opinion on causation. 

With regard to cases requiring a medical review, the assigned Claims Examiner (CE) is to input “ISD” 
for “development needed” in ECS.

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalcircularhtml/Circular15-04Attachment2.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalcircularhtml/Circular15-04Attachment1.htm


Bulletin No. 13-02 calls for a thorough review of all cases on the list for all denied Part E diagnoses, 
not just kidney cancer.  DEEOIC continues to update SEM with new data regarding toxic substances 
used or located at covered facilities.  As such, SEM searches from the past may now be obsolete, which
requires the CE to perform updated exposure research.  CE review under this Circular, while focused 
on kidney cancer, is also to include a comprehensive review of Part E case adjudication.  CEs are to 
review the case to determine if any updates to SEM or new evidence submitted is sufficient to alter past
findings or decisional outcomes.  The worksheet at Attachment 1 is provided in conjunction with this 
circular to help guide staff through the process of case reassessment. 

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation 

Attachment 1

Kidney Cancer

Part E Comprehensive Review Screening Worksheet
1) Employee Name _______________________________________________________
2) Last 4 SSN_______________________ Case ID #______________________________
3) Kidney Cancer Diagnosis Date ____________________________________________
4) What is the first date of DOE contractor employment? ________________________
5) Exposure Determination:  Review the case file and SEM to determine whether there are 5 or more 
consecutive years of TCE exposure prior to 1990.  Decide whether the case evidence shows:

a.      Did the employee work at a facility on Attachment 2 for more than 5 consecutive 
years prior to 1990?  (Y/N)

                   (List facilities here) _______________________________________________                    
_________________________________________________________________

b.      Does a SEM search based upon the employee’s labor category(ies) indicate a 
potential for TCE exposure for 5 consecutive years?  (Y/N)
(List labor categories here) ________________________________________
________________________________________________________________

c.       If “yes” to 5a and 5b, significant exposure can be presumed.  Move on to #6.  If no 
potential for TCE exposure, code “ISU,” and go to #7.  If some potential, but not meeting 
the threshold, confer with IH on whether an IH referral is appropriate and proceed 
accordingly.

6) Causation Determination:  Is there a 20-year latency period between first exposure (date noted in #4)
and kidney cancer diagnosis noted in #3?  (Y/N)  
a.       If “yes,” code “ISL” and go to #7.
b.       If there is not a 20-year latency period, obtain medical opinion and code “ISD.”
7)  Conduct a new assessment on any other denied Part E condition in accordance with the guidance  
listed in Bulletin No. 13-02 to ascertain whether there is new exposure data (via new SEM search, 
evaluation of DAR/OHQ/case evidence) or medical evidence that could potentially alter the denial 
outcome.  Note the outcome of that assessment here:
____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________
Be sure to check each denied condition.  Attach/image for the file any new SEM search result.  
Depending on the outcome of analysis, additional development may be required.  If sufficient evidence 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalcircularhtml/Circular15-04Attachment1.htm


exists or is obtained via development to warrant reopening a previously denied claim under Part E, 
appropriate action is taken to initiate such action.  
______________________________              _______________________________________
Date                                                                    Signature

Attachment 2

TRICHLOROETHYLENE (TCE) SITES

The following sites are either known to have used or likely used vapor degreasing pre-1990 or used 
TCE in other job activities and thus have a much greater potential for significant worker exposure to 
TCE than other sites during that period: (at sites in bold, TCE was also used extensively in metal 
cleaning).

            Area IV of the Santa Susana Field Lab (ETEC)
            Argonne National Lab (East)
            Argonne National Lab (West)
            Brookhaven National Lab
            Dana Heavy Water Plant
            Dayton Project
            Electro Metallurgical
            Feed Materials Production Center (Fernald)
            Fermi National Accelerator Laboratory
            General Electric Company (Ohio)
            Hanford/PNNL
            High Energy Rate Forging Facility
            Idaho National Lab
            Iowa Ordnance Plant
            Kansas City Plant
            Lawrence Berkeley National Lab
            Lawrence Livermore National Lab
            Los Alamos National Lab
            Mallinckrodt Chemical Co., Destrehan Street Facility
            Mound Plant
            Nevada Test Site
            Oak Ridge GDP (K-25)
            Oak Ridge National Lab
            Paducah GDP
            Pantex Plant
            Pinellas Plant
            Portsmouth GDP
            Reduction Pilot Plant (Huntington)
            Rocky Flats Plant
            Sandia National Lab-Albuquerque
            Sandia National Lab-Livermore
            Savannah River Site
            South Albuquerque Works
            Stanford Linear Accelerator Center
            Tonopah Test Range



            Weldon Spring Plant (Mallinckrodt)
            West Valley Demonstration Project  
            Y-12 Plant

TCE was used at other DOE facilities as well, though those listed above were those for which its use 
was most widespread.  For example, the gaseous diffusion plants utilized TCE by the tanker truck full.

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives 

15-05 Occupational Exposure Guidance Relating to Asbestos

EEOICPA CIRCULAR NO.15-05             December 17, 2014

SUBJECT:  Occupational Exposure Guidance Relating to Asbestos

The Division of Energy Employees Occupational Illness Compensation (DEEOIC) recognizes that 
asbestos is a toxic material that was present in all Department of Energy (DOE) facility locations.  
Exposure to asbestos has a known health effect that includes the following, as outlined in the Site 
Exposure Matrix (SEM):

    Asbestosis  Aliases: Asbestos pneumoconiosis 

    Asbestos-related pleural disease  Aliases: Pleural plaques; Diffuse pleural 

thickening; Pleural effusions; Rounded atelectasis 
    Laryngeal cancer  Aliases: Cancer of larynx; Larynx neoplasms; Larynx cancer; 

Laryngeal neoplasms 
    Lung cancer  Aliases: Bronchogenic carcinoma 

    Mesothelioma, peritoneal  

    Mesothelioma, pleural  

    Ovarian cancer  Aliases: Malignant neoplasm of ovary; Epithelial ovarian cancer 

    Pulmonary disease, chronic obstructive  Aliases: Bronchitis, chronic; 

Emphysema; COPD 

Given the lack of consistent and accurate monitoring data, it is not reasonable to make a finding that an
employee with a diagnosed condition potentially linked to asbestos had NO exposure to asbestos.  
Rather, in taking a position of inclusion rather than exclusion, CEs may apply the following guidance 
in making exposure findings:

For employees diagnosed with an illness with a known health effect relating to exposure to asbestos 
who worked at a DOE facility after 1986, it is accepted that they were potentially exposed to toxic 
substances, including asbestos, but the extent of those exposures did not likely surpass established 
occupational safety and health standards.  

An exception to this guidance applies in the following scenarios:



Between 1986 and 1995, while the DEEOIC accepts that industrial hygiene and environmental health 
and safety practices were significantly improved with regard to limiting employee exposure to toxic 
substances, including asbestos, certain labor categories would have had the potential for more exposure
despite these measures (including the implementation of asbestos management programs). These labor 
categories are: 

·        Automotive mechanic; Vehicle mechanic; Vehicle maintenance mechanic

·        Boilermaker

·        Carpenter; Drywaller; Plasterer

·        Demolition technician; Laborer

·        Electrical mechanic; Electrician; Floor covering worker

·        Furnace & saw operator; Furnace builder; Furnace operator; Furnace puller; 
Furnace technician; Furnace tender; Furnace unloader

·        Glazier; Glass installer; Glazer

·        Grinder operator; Mason (concrete grinding); Tool grinder; Maintenance 
mechanic (general grinding); Welder (general grinding); Machinist (machine 
grinding)

·        Insulation worker; Insulation trade worker; Insulator

·        Ironworker; Ironworker-rigger

·        Maintenance mechanic; Electrician; Insulator

·        Mason; Brick & tile mason; Concrete and terrazzo worker; Bricklayer, 
Tilesetter 

·        Millwright

·        Heavy equipment operator; Operating Engineer

·        Painter

·        Pipefitter, Plumber steamfitter; Plumber/pipefitter; Plumbing & pipefitting 
mechanic; Plumbing technician, Steamfitter

·        Roofer

·        Sheet metal mechanic; Sheet metal fabricator/installer

·        Welder; Welder burner; Welder mechanic

For employees diagnosed with an illness with a known health effect relating to asbestos who worked at 
a DOE facility between 1986 and 1995 AND who worked in one of the aforementioned labor 
categories, it is accepted that they were potentially exposed to asbestos.  However, the extent of the 
exposure would have likely been at low levels. 

In order for the CE to accept any level of exposure above a low level, he or she must obtain definitive 
and compelling evidence to show that any employee at a DOE facility after 1986 had consistent, 
unprotected contact with asbestos and/or asbestos-containing materials.  Evidence of this nature may 
include:

·        Industrial Hygiene/Environmental sampling or monitoring data

·        Incident/accident reports 



·        Documentation of containment breaches during asbestos abatement activities

·        Reliable testimony/affidavits of elevated exposures

·        Position descriptions

If the CE identifies evidence that he or she feels is suggestive of exposure above the guidelines set out 
above, the CE is to contact the Lead Industrial Hygienist (IH) at the National Office to discuss whether 
a formal IH referral is necessary.

Any findings of exposure, including infrequent, incidental exposure, require review of a physician to 
opine on the possibility of causation. This is necessary as even minimal exposure to some toxins may 
have a significant “aggravating or contributing” relationship to the diagnosed illness.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Sections

15-06 Post-1995 Occupational Toxic Exposure Guidance

EEOICPA CIRCULAR NO.15-06              December 17, 2014

SUBJECT:  Post-1995 Occupational Toxic Exposure Guidance

After 1995, significant improvements in occupational safety and health programs, engineering controls,
and regulatory enforcement existed throughout Department of Energy (DOE) facilities.  These 
measures would have served to limit employees’ exposures to toxic materials. Therefore, in the absence
of compelling data to the contrary, it is unlikely that covered Part E employees working after 1995 
would have been significantly exposed to any toxic agents at a covered DOE facility.  As a result, the 
claims examiner (CE) can accept the following:

For employees diagnosed with an illness with a known health effect associated with any toxic 
substance present at a DOE facility after 1995, it is accepted that any potential exposures that they 
might have received would have been maintained within existing regulatory standards and/or 
guidelines. 

If there is compelling, probative evidence that documents exposures at any level above this threshold or
measurable exposures in an unprotected environment, the CE is to contact the Division of Energy 
Employees Occupational Illness Compensation (DEEOIC) Lead Industrial Hygienist (IH) for guidance 
on whether a formal IH referral is required. 

Any findings of exposure, including infrequent, incidental exposure, require review of a physician to 
opine on the possibility of causation. This is necessary as even minimal exposure to some toxins may 
have a significant “aggravating or contributing” relationship to the diagnosed illness.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 



Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Sections

2014 EEOICP Final Circulars

14-01 Carrier Reimbursement Letter
EEOICPA CIRCULAR NO. 14-01              October 16, 2013

SUBJECT: Carrier Reimbursement Letter

The purpose of this Circular is to provide guidance for all Division of Energy Employees Occupational 
Illness Compensation (DEEOIC) staff in responding to inquiries from insurance carriers who have 
provided written correspondence to the DEEOIC regarding the collection of primary payer information 
to identify and recover medical benefit payments as a part of their coordination of benefits.

Upon receiving correspondence from an insurance carrier attempting to coordinate benefits for a 
condition which has previously been accepted under the Energy Employees Occupational Illness 
Compensation Program Act (EEOICPA), the Claims Examiner (CE) is to respond using the 
accompanying Coordination of Benefits Response Letter, which instructs the carrier to submit all 
reimbursable charges, including a copy of the original bill and proof of payment, to the bill processing 
contractor. The Coordination of Benefits Response Letter can be seen as Exhibit 1 below. 

Prior to mailing the Coordination of Benefits Response Letter, the CE is required to complete the 
applicable fields; which include the name and address of the insurance carrier, claimant name and 
claim number, appropriate ICD-9 code(s) and their status effective date(s).

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation 

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

14-02 Feed Materials Production Center (FMPC) Special Exposure Cohort Class (SEC) from 
January 1, 1951 through December 31, 1983

EEOICPA CIRCULAR NO. 14-02            October 30, 2013

SUBJECT:  Feed Materials Production Center (FMPC) Special Exposure Cohort Class (SEC) from 
January 1, 1951 through December 31, 1983.

The purpose of this Circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of two SEC class designations for the Feed Materials Production Center
(FMPC) located in Fernald, Ohio.

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from FMPC in Fernald, 
Ohio, to be added to the SEC.

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalcircularhtml/Circular14-01Attachment1.htm


Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  NIOSH 
submitted its findings to the Advisory Board on Radiation and Worker Health (“the Board”) on July 17,
2012.  On September 3, 2013, the Secretary of Health and Human Services (HHS) received the Board’s
recommendation to add to the SEC two classes of employees who worked at FMPC in Fernald, Ohio.

On September 30, 2013, the Secretary of HHS designated the following classes for addition to the SEC
in a report to Congress:

All employees of the Department of Energy, its predecessor agencies, and their contractors and 
subcontractors who worked at the Feed Materials Production Center (FMPC) in Fernald, Ohio, from 
January 1, 1954 through December 31, 1967, for a number of work days aggregating at least 250 work 
days, occurring either solely under this employment or in combination with work days within the 
parameters established for one or more other classes of employees included in the Special Exposure 
Cohort.

And

All employees of the Feed Materials Production Center (FMPC) in Fernald, Ohio, who were not 
employed by National Lead of Ohio, NLO, or the Department of Energy or its predecessor agencies, 
who worked at FMPC from January 1, 1951, through December 31, 1983, for a number of work days 
aggregating at least 250 work days, occurring either solely under this employment, or in combination 
with work days within the parameters established for one or more other classes of employees included 
in the Special Exposure Cohort. 

Copies of the Secretary’s letters to Congress recommending the designations are included as 
Attachment 1.  Although Congress had the authority to reject the recommendation within a 30-day time
frame, Congress took no action.  Therefore, the SEC designations for these classes became effective as 
of October 30, 2013, which was 30 days after the Secretary of HHS designated the classes for addition 
to the SEC in the reports to Congress.

To qualify under this SEC class, the employee must be either:

1.  An employee of FMPC in Fernald, Ohio who was not employed by National Lead of Ohio, NLO, or
the Department of Energy or its predecessor agencies, who worked at FMPC from January 1, 1951 
through December 31, 1983, or

2.  An employee of the Department of Energy, its predecessor agencies, and their contractors and 
subcontractors who worked at FMPC in Fernald, Ohio, from January 1, 1954 through December 31, 
1967.

If the employee does not have 250 workdays at the FMPC during the period of either class, the case file
must be reviewed to determine if additional days in the SEC can be found by combining days from 
employment meeting the criteria for other SEC classes and aggregating them together to meet the 
250-workday requirement. FMPC, however, is a large site with employees who were employed by the 
DOE, NLO, FMPC, or their contractors or subcontractors.  These SEC classes, with overlapping 
periods, distinguish which category in which the employee fits.  

While two new SEC classes have been added for employees at FMPC, NIOSH intends to use any 
available internal and external dose monitoring data that may become available for an individual claim 
(and that can be interpreted using existing NIOSH dose reconstruction processes or procedures).  This 
means that for claims that do not satisfy the SEC membership criteria, a partial dose reconstruction is 
to be performed by NIOSH. 

Copies of the NIOSH letters to affected FMPC employees are included as Attachment 2. 

This Circular should be used in conjunction with EEOICPA Bulletin 11-07, Special Exposure Cohort 



Claim Processing. A screening worksheet is included as Attachment 3.

As outlined in EEOICPA Bulletin No. 11-07, the district offices and Final Adjudication Branch (FAB) 
offices are to use the comprehensive list provided as the basis for an initial screening of cases 
associated with all SEC classes.   All cases on the comprehensive list, that are located at a district office
or FAB office, must be reviewed for possible inclusion in the SEC class.  The jurisdictional office listed
on the comprehensive report as the location of where the case resides is responsible for ensuring that 
screening occurs for that case.  For screening only, the results reflected on the initial screening 
worksheet must be recorded in ECS using the Screening (SEC/PER/Other) Navigation Panel.  From the
Screening (SEC/PER/Other) Navigation Panel, on the case, select the ‘Create’ button.  Based on the 
result of the review and in accordance with the ‘SEC Class Screening Worksheet’, select the 
appropriate result of “Likely” if the case is likely an SEC, “Unlikely” if it is unlikely that the case will 
be an SEC, or “Development Needed” if development is needed.  The date of the signed worksheet is 
recorded in the “Date” field.  The reason associated with the SEC is selected in the “Reason” field.  For
this SEC, the reason is “Rvwd per Circular 14-02, Feed Materials Production Center (FMPC) SEC 
(1/1/51-12/31/83)[1].”  If the CE determines that the case is going to be awarded based on a SEC, a 
positive SEC causation path must be entered into ECS.  This process is the equivalent of the SER/SEF 
codes discussed in Bulletin 11-07.  

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

  Attachment 1

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalcircularhtml/Circular14-02Attachment1.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalcircularhtml/EEOICPACircular14-02.htm#_ftn1


Attachment 2

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalcircularhtml/Circular14-02Attachment2.htm


Attachment 3

Feed Materials Production Center (FMPC)

SEC Class Screening Worksheet

1) Employee Name _______________________________________________________

2) SS#__________________________________________________________________

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalcircularhtml/Circular14-02Attachment3.htm


3) Is there proof of a diagnosis of a specified cancer?  Y / N  

If yes, (list cancer type and diagnosis date)

_______________________________________________________________________

4) Does there appear to be 250 workdays of covered employment between January 1, 1951 and 
December 31, 1983?  Y / N

If yes, identify employment period at FMPC.

_______________________________________________________________________

5) If either question 3 or 4 is answered “no,” is there anything in the file to suggest that additional 
development might change the answers to “yes?”  Y / N

If so, what development is needed?

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

ECS Action Taken on SEC Screening Navigation Panel:

□             Select “Likely” (#3 and #4 both Yes)

□             Select “Unlikely” (#5 is a No)

□             Select “Development Needed” (#5 is a Yes)

 

 

______________________________      _______________________________________

Date                                                                            Signature

14-03 Pantex Plant Special Exposure Cohort (SEC) Class from January 1, 1984 through 
December 31, 1991

EEOICPA CIRCULAR NO.  14-03                October 30, 2013

SUBJECT:  Pantex Plant Special Exposure Cohort (SEC) Class from January 1, 1984 through 
December 31, 1991.  

The purpose of this Circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the SEC class designation for the Pantex Plant located in Amarillo, 
Texas.  

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers at the Pantex Plant in 
Amarillo, Texas, to be added to the SEC.

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  NIOSH 
submitted its findings to the Advisory Board on Radiation and Worker Health (“the Board”) on July 17,
2013.  On August 28, 2013, the Board submitted recommendations to the Secretary of Health and 
Human Services (HHS) to add to the SEC an additional class of employees who worked at the Pantex 



Plant in Amarillo, Texas.  

On September 30, 2013, the Secretary of HHS designated the following class for addition to the SEC in
a report to Congress:

All employees of the Department of Energy, its predecessor agencies, and their contractors and 
subcontractors who worked at the Pantex Plant in Amarillo, Texas, from January 1, 1984 through 
December 31, 1991, for a number of work days aggregating at least 250 work days, occurring either 
solely under this employment, or in combination with work days within the parameters established for 
one or more other classes of employees included in the Special Exposure Cohort.

A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.  Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of October 
30, 2013, which was 30 days after the Secretary of HHS designated the class for addition to the SEC in 
the report to Congress.

To qualify under this SEC class, the employee must be an employee of the Department of Energy 
(DOE), an employee of one of its predecessor agencies, or an employee of a DOE contractor or 
subcontractor who has worked at least 250 workdays at the Pantex Plant in Amarillo, Texas from 
January 1, 1984 through December 31, 1991.  If the employee does not have 250 workdays at the 
Pantex Plant during the period of the class, the case file must be reviewed to determine if additional 
days in the SEC can be found by combining days from employment meeting the criteria for other SEC 
classes and aggregating them together to meet the 250-workday requirement. 

While a new SEC class has been added for employees at the Pantex Plant, NIOSH intends to use any 
internal and external monitoring data that may become available for an individual claim (and that can 
be interpreted using existing NIOSH dose reconstruction processes or procedures).  Additionally, 
NIOSH can reconstruct internal and external dose for uranium and thorium extraction operations based 
upon source term information.  This means that for claims that do not satisfy the SEC membership 
criteria, a partial dose reconstruction is to be performed by NIOSH.

A copy of the NIOSH letter to affected employees at the facility is included as Attachment 2. 

This Circular should be used in conjunction with EEOICPA Bulletin No. 11-07, Special Exposure 
Cohort Claim Processing.  A screening worksheet is included as Attachment 3. 

As outlined in EEOICPA Bulletin No. 11-07, the district offices and Final Adjudication Branch (FAB) 
offices are to use the comprehensive list provided as the basis for an initial screening of cases 
associated with all SEC classes.  All cases on the comprehensive list, that are located at a district office 
or FAB office, must be reviewed for possible inclusion in the SEC class.  The jurisdictional office listed
on the comprehensive report as the location of where the case resides is responsible for ensuring that 
screening occurs for that case.  For screening only, the results reflected on the initial screening 
worksheet must be recorded in ECS using the Screening (SEC/PER/Other) Navigation Panel.  From the
Screening (SEC/PER/Other) Navigation Panel on the case, select the ‘Create’ button.  Based on the 
result of the review and in accordance with the ‘SEC Class Screening Worksheet’, select the 
appropriate result of “Likely” if the case is likely an SEC, “Unlikely” if it is unlikely that the case will 
be an SEC, or “Development Needed” if development is needed.  The date of the signed worksheet is 
recorded in the “Date” field.  The reason associated with the SEC is selected in the “Reason” field.  For
this SEC, the reason is “Rvwd per Circular 14-03, Pantex Plant (1/1/84 – 12/31/91).”  If the CE 
determines that the case is going to be awarded based on a SEC, a positive SEC causation path must be 
entered into ECS.  This process is the equivalent of the SER/SEF codes discussed in Bulletin No. 
11-07.



RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments:

Attachment 1



Attachment 2



Attachment 3

Pantex Plant

SEC Class Screening Worksheet

 

1) Employee Name _______________________________________________________



2) SS#__________________________________________________________________

3) Is there proof of a diagnosis of a specified cancer?  Y / N  

If yes, (list cancer type and diagnosis date)

_______________________________________________________________________

4) Does there appear to be 250 workdays of covered employment between January 1, 1984 and 
December 31, 1991?  Y / N

If yes, identify employment period at the Pantex Plant.

_______________________________________________________________________

5) If either question 3 or 4 is answered “no,” is there anything in the file to suggest that additional 
development might change the answers to “yes?”  Y / N

If so, what development is needed?

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

ECS Action Taken on SEC Screening Navigation Panel:

□             Select “Likely” (#3 and #4 both Yes)

□             Select “Unlikely” (#5 is a No)

□             Select “Development Needed” (#5 is a Yes)

______________________________      _______________________________________

Date                                                                            Signature

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

[1] This period encompasses both of the new FMPC SEC classes, (1/1/51-12/31/83 and 1/1/54 -12/13/67)

14-04 Sandia National Laboratories-Livermore Special Exposure Cohort Class (SEC) from 
October 1, 1957 through December 31, 1994

EEOICPA CIRCULAR NO. 14-04            January 12, 2014

SUBJECT:  Sandia National Laboratories –Livermore Special Exposure Cohort Class (SEC) from 
October 1, 1957 through December 31, 1994.

The purpose of this Circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the SEC class designation for Sandia National 
Laboratories–Livermore located in Livermore, California.  



Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from Sandia National 
Laboratories in Livermore, California, to be added to the SEC.

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  NIOSH 
submitted its findings to the Advisory Board on Radiation and Worker Health (“the Board”) on October
16, 2013.  On November 12, 2013, the Secretary of Health and Human Services (HHS) received the 
Board’s recommendation to add to the SEC a class of employees who worked at Sandia National 
Laboratories in Livermore, California.

On December 12, 2013, the Secretary of HHS designated the following classes for addition to the SEC 
in a report to Congress:

All employees of the Department of Energy, its predecessor agencies, and their contractors and 
subcontractors who worked in any area of the Sandia National Laboratories-Livermore in Livermore, 
California, from October 1, 1957, through December 31, 1994, for a number of work days aggregating 
at least 250 work days, occurring either solely under this employment or in combination with work 
days within the parameters established for one or more other classes of employees included in the 
Special Exposure Cohort. 

A copy of the Secretary’s letter to Congress recommending the designations is included as Attachment 
1.  Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of January 
12, 2014, which was 30 days after the Secretary of HHS designated the class for addition to the SEC in 
the reports to Congress.

To qualify under this SEC class, the employee must have worked at Sandia National 
Laboratories-Livermore in Livermore, California, during the period from October 1, 1957 through 
December 31, 1994. 

If the employee does not have 250 workdays at Sandia National Laboratories-Livermore during the 
period noted, the case file must be reviewed to determine if additional days in the SEC can be found by
combining days from employment meeting the criteria for other SEC classes and aggregating them 
together to meet the 250-workday requirement.  

While a new SEC class has been added for employees at Sandia National Laboratories-Livermore, 
NIOSH intends to use any available internal and external monitoring data that may become available 
for an individual claim (and that can be interpreted using existing NIOSH dose reconstruction 
processes or procedures).  This means that for claims that do not satisfy the SEC membership criteria, a
partial dose reconstruction is to be performed by NIOSH. 

A copy of the NIOSH letter to affected Sandia National Laboratories-Livermore employees is included 
as Attachment 2. 

This Circular should be used in conjunction with EEOICPA Bulletin No. 11-07, Special Exposure 
Cohort Claim Processing. A screening worksheet is included as Attachment 3.

As outlined in EEOICPA Bulletin No. 11-07, the district offices and Final Adjudication Branch (FAB) 
offices are to use the comprehensive list provided as the basis for an initial screening of cases 
associated with all SEC classes.   All cases on the comprehensive list, that are located at a district office
or FAB office, must be reviewed for possible inclusion in the SEC class.  The jurisdictional office listed
on the comprehensive report as the location of where the case resides is responsible for ensuring that 
screening occurs for that case.  For screening only, the results reflected on the initial screening 



worksheet must be recorded in ECS using the Screening (SEC/PER/Other) Navigation Panel.  From the
Screening (SEC/PER/Other) Navigation Panel, on the case, select the ‘Create’ button.  Based on the 
result of the review and in accordance with the ‘SEC Class Screening Worksheet’, select the 
appropriate result of “Likely” if the case is likely an SEC, “Unlikely” if it is unlikely that the case will 
be an SEC, or “Development Needed” if development is needed.  The date of the signed worksheet is 
recorded in the “Date” field.  The reason associated with the SEC is selected in the “Reason” field.  For
this SEC, the reason is “Rvwd per Circular 14-04, Sandia National Laboratories-Livermore SEC 
(10/1/57-12/31/94).”  If the CE determines that the case is going to be awarded based on a SEC, a 
positive SEC causation path must be entered into ECS.  This process is the equivalent of the SER/SEF 
codes discussed in Bulletin 11-07.  

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments:

Attachment 1



Attachment 2



Attachment 3

Sandia National Laboratories-Livermore

SEC Class Screening Worksheet

1) Employee Name _______________________________________________________

2) SS#__________________________________________________________________



3) Is there proof of a diagnosis of a specified cancer?  Y / N  

If yes, (list cancer type and diagnosis date)

_______________________________________________________________________

4) Does there appear to be 250 workdays of covered employment between October 1, 1957 and 
December 31, 1994?  Y / N

If yes, identify employment period at Sandia National Laboratories-Livermore.

_______________________________________________________________________

5) If either question 3 or 4 is answered “no,” is there anything in the file to suggest that additional 
development might change the answers to “yes?”  Y / N

If so, what development is needed?

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

ECS Action Taken on SEC Screening Navigation Panel:

□      Select “Likely” (#3 and #4 both Yes)

□      Select “Unlikely” (#5 is a No)

□      Select “Development Needed” (#5 is a Yes)

______________________________      _______________________________________

Date                                                          Signature

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

14-05 Rocky Flats Plant Special Exposure Cohort (SEC) Class from April 1, 1952 through 
December 31, 1983

EEOICPA CIRCULAR NO.  14-05                January 11, 2014   

SUBJECT:  Rocky Flats Plant Special Exposure Cohort (SEC) Class from April 1, 1952 through 
December 31, 1983.  

The purpose of this Circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the SEC class designation for the Rocky Flats Plant located in 
Golden, Colorado.  

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers at the Rocky Flats Plant in 
Golden, Colorado, to be added to the SEC.

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  NIOSH 
submitted its findings to the Advisory Board on Radiation and Worker Health (“the Board”) on October



16, 2013.  On November 12, 2013, the Secretary of Health and Human Services (HHS) received the 
Board’s recommendation to add to the SEC an additional class of employees who worked at the Rocky 
Flats Plant in Golden, Colorado.  

On December 12, 2013, the Secretary of HHS designated the following class for addition to the SEC in
a report to Congress:

All employees of the Department of Energy, its predecessor agencies, and their contractors and 
subcontractors who worked at the Rocky Flats Plant in Golden, Colorado, from April 1, 1952, through 
December 31, 1983, for a number of work days aggregating at least 250 work days, occurring either 
solely under this employment or in combination with work days within the parameters established for 
one or more other classes of employees included in the Special Exposure Cohort.
A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.  Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of January 
11, 2014, which was 30 days after the Secretary of HHS designated the class for addition to the SEC in 
the report to Congress.

To qualify under this SEC class, the employee must be an employee of the Department of Energy 
(DOE), an employee of one of its predecessor agencies, or an employee of a DOE contractor or 
subcontractor who has worked at least 250 workdays at the Rocky Flats Plant in Golden, Colorado 
from April 1, 1952 through December 31, 1983.  If the employee does not have 250 workdays at the 
Rocky Flats Plant during the period of the class, the case file must be reviewed to determine if 
additional days in the SEC can be found by combining days from employment meeting the criteria for 
other SEC classes and aggregating them together to meet the 250-workday requirement. 

While a new SEC class has been added for employees at the Rocky Flats Plant, NIOSH intends to use 
any internal and external monitoring data that may become available for an individual claim (and that 
can be interpreted using existing NIOSH dose reconstruction processes or procedures).  Additionally, 
NIOSH can reconstruct internal and external doses for uranium and thorium extraction operations 
based upon source term information.  This means that for claims that do not satisfy the SEC 
membership criteria, a partial dose reconstruction is to be performed by NIOSH.

A copy of the NIOSH letter to affected employees at the facility is included as Attachment 2. 

This Circular should be used in conjunction with EEOICPA Bulletin No. 11-07, Special Exposure 
Cohort Claim Processing.  A screening worksheet is included as Attachment 3. 

As outlined in EEOICPA Bulletin No. 11-07, the district offices and Final Adjudication Branch (FAB) 
offices are to use the comprehensive list provided as the basis for an initial screening of cases 
associated with all SEC classes.  All cases on the comprehensive list, that are located at a district office 
or FAB office, must be reviewed for possible inclusion in the SEC class.  The jurisdictional office listed
on the comprehensive report as the location of where the case resides is responsible for ensuring that 
screening occurs for that case.  For screening only, the results reflected on the initial screening 
worksheet must be recorded in ECS using the Screening (SEC/PER/Other) Navigation Panel.  From the
Screening (SEC/PER/Other) screen, select the ‘Create’ button.  Based on the result of the review and in
accordance with the ‘SEC Class Screening Worksheet,’ select the appropriate result of “Likely” if the 
case is likely an SEC, “Unlikely” if it is unlikely that the case will be an SEC, or “Development 
Needed” if development is needed.  The date of the signed worksheet is recorded in the “Date” field.  
The reason associated with the SEC is selected in the “Reason” field.  For this SEC, the reason is 
“Rvwd per Circular 14-05, Rocky Flats Plant SEC (4/1/52 – 12/31/83).”  If the CE determines that the 
case is going to be awarded based on a SEC, a positive SEC causation path must be entered into ECS.  
This process is the equivalent of the SER/SEF codes discussed in Bulletin No. 11-07.



RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

Attachment 1



Attachment 2



Attachment 3          

Rocky Flats Plant

SEC Class Screening Worksheet 



 

1) Employee Name _______________________________________________________
2) SS#__________________________________________________________________
3) Is there proof of a diagnosis of a specified cancer?  Y / N  
If yes, (list cancer type and diagnosis date)
_______________________________________________________________________
4) Does there appear to be 250 workdays of covered employment April 1, 1952 through December 31, 
1983?  Y / N

If yes, identify employment period at the Rocky Flats Plant.
_______________________________________________________________________
5) If either question 3 or 4 is answered “no,” is there anything in the file to suggest that additional 
development might change the answers to “yes?”  Y / N
If so, what development is needed?
______________________________________________________________________
______________________________________________________________________
______________________________________________________________________
ECS Action Taken on SEC Screening Navigation Panel:
□      Select “Likely” (#3 and #4 both Yes)
□      Select “Unlikely” (#5 is a No)
□      Select “Development Needed” (#5 is a Yes)
______________________________      _______________________________________
Date                                                           Signature

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

14-06 Qualifying as a “spouse” under EEOICPA following the Supreme Court’s decision in 
United States v. Windsor

EEOICPA CIRCULAR NO.14-06             February 28, 2014

SUBJECT:  Qualifying as a “spouse” under EEOICPA following the Supreme Court’s decision in 
United States v. Windsor.

On June 26, 2013, the Supreme Court ruled in United States v. Windsor that Section 3 of the Defense of
Marriage Act (DOMA) is unconstitutional. Section 3 provided that, in any federal statute (such as 
EEOICPA), the term “marriage” meant a legal union between one man and one woman as husband and 
wife, and that the term “spouse” referred only to a person of the opposite sex who is a husband or a 
wife.  In light of the Supreme Court’s decision in Windsor, the Division of Energy Employees 
Occupational Illness Compensation (DEEOIC) is issuing this Circular to provide guidance to claims 
examiners on the meaning of the terms “marriage,” “spouse,” “husband,” “wife,” and any other term 
related to marital status as they appear in EEOICPA and the Program’s regulations and policies.

DEEOIC has always allowed survivors to prove the existence of an opposite-sex marriage by 
submitting a copy of a valid marriage certificate issued by the state of celebration.  Starting with former
Chapter 2-200.4c(1) (June 2002) of the Federal (EEOICPA) Procedure Manual, which provided that 
“For a surviving spouse, documentation would consist of a copy of his/her marriage certificate,” this 
practice continues to the present day in current Chapter 2-1200.7 (August 2010), which states that “For 



either a Part B or Part E claim for spousal survivorship, the necessary documentation to establish a 
viable claim usually consists of a copy of the marriage certificate issued or recognized by a State 
Authority or an Indian Tribe Authority.”  This practice will now be applied to same-sex marriages in 
the same manner it has been applied to opposite-sex marriages.  

For the purposes of EEOICPA, its regulations at 20 C.F.R. Part 30 and its policies, the terms “spouse,” 
“husband,” and “wife” will be read to refer to any individual who is lawfully married under any state 
law, including an individual married to a person of the same sex who was legally married in a state that 
recognizes such marriages, but who is now domiciled in a state that does not recognize such marriages.
 The terms “married,” “marriage” and any other term related to marital status will be read to include a 
same-sex marriage valid in the state where it was celebrated.

For purposes of this guidance, the term “state” means any state of the United States, the District of 
Columbia, Puerto Rico, the Virgin Islands, American Samoa, Guam, Wake Island, the Northern 
Mariana Islands, any other territory or possession of the United States and any foreign jurisdiction 
having the legal authority to sanction marriages.  The terms “spouse,” “marriage,” and other terms 
related to marital status, however, do not include individuals in a formal relationship recognized by a 
state that is not called a “marriage” under state law, such as a domestic partnership or a civil union, 
even when the individuals who are in these relationships have the same rights and responsibilities as 
those individuals who are married under state law.  The foregoing sentence applies to individuals who 
are in these types of relationships with an individual of the opposite sex or same sex.  The terms 
“spouse,” “marriage,” and other terms related to marital status also do not include individuals in 
marriages celebrated outside the United States that are generally not recognized in the United States, 
such as bigamous or non-consensual marriages.

Pursuant to this Circular, DEEOIC will recognize marriages that are valid in the state in which they 
were celebrated, regardless of the couple’s current state of domicile.  There is no need for any change 
to DEEOIC’s procedures, because they are already focused on the “state of celebration” when a 
survivor alleges a ceremonial marriage.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Sections

14-07 Joslyn Manufacturing and Supply Company Special Exposure Cohort (SEC) Class from 
March 1, 1943 through July 31, 1948

EEOICPA CIRCULAR NO.  14-07                April 26, 2014

SUBJECT:  Joslyn Manufacturing and Supply Company Special Exposure Cohort (SEC) Class from 
March 1, 1943 through July 31, 1948.

The purpose of this Circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the SEC class designation for the Joslyn Manufacturing and Supply 
Company located in Fort Wayne, Indiana. 

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R Part 83, a petition was filed on behalf of workers at the Joslyn 



Manufacturing and Supply Company in Fort Wayne, Indiana, to be added to the SEC.

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  NIOSH 
submitted its findings to the Advisory Board on Radiation and Worker Health (“the Board”) on January
28, 2014.  On February 25, 2014, the Secretary of Health and Human Services (HHS) received the 
Board’s recommendation to add to the SEC a class of employees who worked at the Joslyn 
Manufacturing and Supply Company in Fort Wayne, Indiana. 

On March 27, 2014, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All Atomic Weapons Employees who worked for Joslyn Manufacturing and Supply Company at the 
covered facility in Fort Wayne, Indiana, from March 1, 1943 through July 31, 1948, for a number of 
work days aggregating at least 250 work days, occurring either solely under this employment, or in 
combination with work days within the parameters established for one or more other classes of 
employees included in the Special Exposure Cohort.
A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.  Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of April 26,
2014, which was 30 days after the Secretary of HHS designated the class for addition to the SEC in the 
report to Congress.

This is the second SEC class for workers at the Joslyn Manufacturing and Supply Company.  The 
initial class was the subject of EEOICPA Circular No. 13-07.  To qualify under this SEC class, the 
employee must be an Atomic Weapons Employee who has worked at least 250 workdays at the Joslyn 
Manufacturing and Supply Company in Fort Wayne, Indiana from March 1, 1943 through July 31, 
1948.  If the employee does not have 250 workdays at the Joslyn Manufacturing and Supply Company 
during the period of the class, the case file must be reviewed to determine if additional days in the SEC 
can be found by combining days from employment meeting the criteria for other SEC classes and 
aggregating them together to meet the 250-workday requirement.  

While a new SEC class has been added for Atomic Weapons Employees at the Joslyn Manufacturing 
and Supply Company, NISOH intends to use any available internal and external monitoring data that 
may become available for an individual claim (and that can be interpreted using existing NIOSH dose 
reconstruction processes or procedures).  This means that for claims that do not satisfy the SEC 
membership criteria, a partial dose reconstruction is to be performed by NIOSH. 

A copy of the NIOSH letter to affected employees at the facility is included as Attachment 2. 

This Circular should be used in conjunction with EEOICPA Bulletin No. 11-07, Special Exposure 
Cohort Claim Processing.  A screening worksheet is included as Attachment 3.  

As outlined in EEOICPA Bulletin No. 11-07, the district offices and Final Adjudication Branch (FAB) 
office are to use the comprehensive list provided as the basis for an initial screening of cases associated
with all SEC classes.  All cases on the comprehensive list, that are located at a district office or FAB 
office, are reviewed for possible inclusion in the SEC class.  The jurisdictional office listed on the 
comprehensive report as the location of where the case resides is responsible for ensuring that 
screening occurs for that case.  For screening only, the results reflected on the initial screening 
worksheet are recorded in ECS using the Screening (SEC/PER/Other) Navigation Panel.  From the 
Screening (SEC/PER/Other) Navigation Panel on the case, select the ‘Create’ button.  Based on the 
result of the review and in accordance with the ‘SEC Class Screening Worksheet’, select the 
appropriate result of “Likely” if the case is likely an SEC, “Unlikely” if it is unlikely that the case will 



be an SEC or “Development Needed” if development is needed.  The date of the signed worksheet is 
recorded in the “Date” field.  The reason associated with the SEC is selected in the “Reason” field.  For
this SEC, the reason is “Rvwd per Circular 14-07, Joslyn Manufacturing and Supply Company (3/1/43 
– 7/31/48).”  If the CE determines that the case is going to be awarded based on a SEC, he or she enters
a positive SEC causation path into ECS.  This process is the equivalent of the SER/SEF codes 
discussed in Bulletin No. 11-07.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

Attachment 1





Attachment 2



Attachment 3

Joslyn Manufacturing and Supply Company

SEC Class Screening Worksheet

1) Employee Name _______________________________________________________

2) SS#__________________________________________________________________

3) Is there proof of a diagnosis of a specified cancer?  Y / N  

If yes, (list cancer type and diagnosis date)

_______________________________________________________________________

4) Does there appear to be 250 workdays of covered employment between March 1, 1943 and July 31, 
1948?  Y / N

If yes, identify employment period at Joslyn Manufacturing and Supply Company

_______________________________________________________________________

5) If either question 3 or 4 is answered “no,” is there anything in the file to suggest that additional 
development might change the answers to “yes?”  Y / N

If so, what development is needed?

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

ECS Action Taken on SEC Screening Navigation Panel:

□        Select “Likely” (#3 and #4 both Yes)

□        Select “Unlikely” (#5 is a No)

□        Select “Development Needed” (#5 is a Yes)

______________________________      _______________________________________

Date                                                           Signature

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

14-08 Nuclear Metals, Inc. Special Exposure Cohort (SEC) Class from January 1, 1980 through 
December 31, 1990

EEOICPA CIRCULAR NO.    14-08         Date:  August 10, 2014

SUBJECT:  Nuclear Metals, Inc. Special Exposure Cohort (SEC) Class from January 1, 1980 through 
December 31, 1990.

The purpose of this Circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the SEC class designation for Nuclear Metals, Inc. located in West 
Concord, Massachusetts.

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 



(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers at Nuclear Metals, Inc. in 
West Concord, Massachusetts, to be added to the SEC.

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  NIOSH 
submitted its findings to the Advisory Board on Radiation and Worker Health (“the Board”) on April 
29, 2014.  On June 10, 2014, the Secretary of Health and Human Services (HHS) received the Board’s 
recommendation to add to the SEC a class of employees who worked at Nuclear Metals, Inc. in West 
Concord, Massachusetts.

On July 11, 2014, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All Atomic Weapons Employees who worked at the facility owned by Nuclear Metals, Inc. (or a 
subsequent owner) in West Concord, Massachusetts, during the period from January 1, 1980, through 
December 31, 1990, for a number of work days aggregating at least 250 work days, occurring either 
solely under this employment, or in combination with work days within the parameters established for 
one or more other classes of employees included in the Special Exposure Cohort.
A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.  Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of August 
10, 2014, which was 30 days after the Secretary of HHS designated the class for addition to the SEC in 
the report to Congress.

This is the second SEC class for workers at Nuclear Metals, Inc. The initial class was the subject of 
EEOICPA Circular No. 13-05. To qualify under this SEC class, the employee must be an Atomic 
Weapons Employee who worked at the facility owned by Nuclear Metals, Inc. (or a subsequent owner) 
in West Concord, Massachusetts, during the period from January 1, 1980 through December 31, 1990.  
If the employee does not have 250 workdays at the facility owned by Nuclear Metals, Inc. (or a 
subsequent owner) during the period of the class, the case file must be reviewed to determine if 
additional days in the SEC can be found by combining days from employment meeting the criteria for 
other SEC classes and aggregating them together to meet the 250-workday requirement.  

While a new SEC class has been added for Atomic Weapons Employees at the facility owned by 
Nuclear Metals, Inc. (or a subsequent owner), NIOSH intends to use any available internal and external
monitoring data that may become available for an individual claim (and that can be interpreted using 
existing NIOSH dose reconstruction processes or procedures).  This means that for claims that do not 
satisfy the SEC membership criteria, a partial dose reconstruction is to be performed by NIOSH. 

A copy of the NIOSH letter to affected employees at the facility is included as Attachment 2. 

This Circular should be used in conjunction the EEOICPA Bulletin No. 11-07, Special Exposure 
Cohort Claim Processing.  A screening worksheet is included as Attachment 3.

As outlined in EEOICPA Bulletin No. 11-07, the district offices are to use the comprehensive list 
provided as the basis for an initial screening of cases associated with all SEC classes.  For screening 
only, the results reflected on the initial screening worksheet must be recorded in ECS using the 
Screening (SEC/PER/Other) Navigation Panel.  From the Screening (SEC/PER/Other) Navigation 
Panel on the case, select the ‘Create’ button.  Based on the result of the review and in accordance with 
the ‘SEC Class Screening Worksheet’, select the appropriate result of “Likely” if the case is likely an 
SEC, “Unlikely” if it is unlikely that the case will be an SEC or “Development Needed” if development
is needed.  The date of the signed worksheet is recorded in the “Date” field.  The reason associated 
with the SEC is selected in the “Reason” field.  For this SEC, the reason is “Rvwd per Circular 14-08, 



Nuclear Metals, Inc. (1/1/80 – 12/31/90).”  If the District Office and FAB CEs determine that the case 
is going to be awarded based on a SEC, a positive SEC causation path must be entered into ECS, 
selecting the SER and SEF blocks, and entering their Dates and the appropriate SER Reason and SEF 
Reason “Rvwd per Circular 14-08, Nuclear Metals, Inc. (1/1/80 – 12/31/90).”  This process is the 
equivalent of the SER/SEF codes discussed in Bulletin 11-07.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

Attachment 1



Attachment 2





Attachment 3

Nuclear Metals, Inc.

SEC Class Screening Worksheet
1) Employee Name _______________________________________________________
2) SS#__________________________________________________________________
3) Is there proof of a diagnosis of a specified cancer?  Y / N  
If yes, (list cancer type and diagnosis date)
_______________________________________________________________________
4) Does there appear to be 250 workdays of covered employment between January 1, 1980 and 
December 31, 1990?  Y / N
If yes, identify employment period at Nuclear Metals, Inc. 
_______________________________________________________________________
5) If either question 3 or 4 is answered “no,” is there anything in the file to suggest that additional 
development might change the answers to “yes?”  Y / N
If so, what development is needed?
______________________________________________________________________
______________________________________________________________________
______________________________________________________________________
ECS Action Taken on SEC Screening Navigation Panel:
□        Select “Likely” (#3 and #4 both Yes)
□        Select “Unlikely” (#5 is a No)
□        Select “Development Needed” (#5 is a Yes)
______________________________      _______________________________________
Date                                                           Signature
Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

2013 EEOICP Final Circulars

13-01 Ventron Corporation Special Exposure Cohort (SEC) Class from November 1, 1942 
through December 31, 1948
EEOICPA CIRCULAR NO. 13-01            November 11, 2012

SUBJECT:  Ventron Corporation Special Exposure Cohort (SEC) Class from November 1, 1942 
through December 31, 1948. 

The purpose of this circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the SEC class designation for the Ventron Corporation located in 
Beverly, Massachusetts (aka Metal Hydrides).

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers at Ventron Corporation in 
Beverly, Massachusetts, to be added to the SEC.

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  NIOSH 
submitted its findings to the petitioners and the Advisory Board on Radiation and Worker Health (“the 
Board”) on June 21, 2012.  On September 17, 2012, the Secretary of Health and Human Services 



(HHS) received the Board’s recommendation to add to the SEC a class of employees who worked at 
the Ventron Corporation in Beverly, Massachusetts.

On October 12, 2012, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All Atomic Weapons Employees who worked for the Ventron Corporation at its facility in Beverly, 
Massachusetts, from November 1, 1942 through December 31, 1948, for a number of work days 
aggregating at least 250 work days, occurring either solely under this employment or in combination 
with work days within the parameters established for one or more classes of employees included in the 
Special Exposure Cohort.

A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.  Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of 
November 11, 2012, which was 30 days after the Secretary of HHS designated the class for addition to 
the SEC in the report to Congress.

To qualify under this SEC class, the employee must be an Atomic Weapons Employee who has worked 
at least 250 workdays at the Ventron Corporation in Beverly, Massachusetts from November 1, 1942 
through December 31, 1948.  If the employee does not have 250 workdays at the Ventron Corporation 
during the period of the class, the case file must be reviewed to determine if additional days in the SEC 
can be found by combining days from employment meeting the criteria for other SEC classes and 
aggregating them together to meet the 250-workday requirement.  

While a new SEC class has been added for employees at Ventron Corporation, NIOSH intends to use 
any available internal and external monitoring data that may become available for an individual claim 
(and that can be interpreted using existing NIOSH dose reconstruction processes or procedures).  This 
means that for claims that do not satisfy the SEC membership criteria, a partial dose reconstruction is 
to be performed by NIOSH. 

A copy of the NIOSH letter to affected Ventron Corporation employees is included as Attachment 2.

This Circular should be used in conjunction with EEOICPA Bulletin 11-07, Special Exposure Cohort 
Claim Processing. A screening worksheet is included as Attachment 3.

As outlined in EEOICPA BULLETIN NO. 11-07, the district offices are to use the comprehensive list 
provided as the basis for an initial screening of cases associated with all SEC classes.  For screening 
only, the results reflected on the initial screening worksheet must be recorded in ECS using the SEC 
Screening Navigation Panel.  From the SEC Screening Navigation Panel, on the case, select the ‘Create
Status’ button.  Based on the result of the review and in accordance with the ‘SEC Class Screening 
Worksheet’, the appropriate result of “ISD” if development is needed, “ISL” if the case is likely an 
SEC, or “ISU” if it is unlikely that the case will be an SEC is selected in the “Status Code” field.  The 
date of the signed worksheet is recorded in the “Date” field.  The reason associated with the SEC is 
selected in the “Status Reason Code” field.  For this SEC, the reason is “Rvwd per Circular 13-01, 
Ventron Corporation SEC (11/1/42-12/31/48).” If the CE determines that the case is going to be 
awarded based on an SEC, a positive SEC causation path must be entered into ECS.  This process is the
equivalent of the SER/SEF codes discussed in Bulletin 11-07.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments:



Attachment 1

Attachment 2



Attachment 3

Ventron Corporation

SEC Class Screening Worksheet

1) Employee Name _______________________________________________________

2) SS#__________________________________________________________________



3) Is there proof of a diagnosis of a specified cancer?  Y / N  

If yes, (list cancer type and diagnosis date)

_______________________________________________________________________

4) Does there appear to be 250 workdays of covered employment between November 1, 1942 and 
December 31, 1948?  Y / N

If yes, identify employment period at Ventron Corporation.

_______________________________________________________________________

5) If either question 3 or 4 is answered “no,” is there anything in the file to suggest that additional 
development might change the answers to “yes?”  Y / N

If so, what development is needed?

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

ECS Action Taken on SEC Screening Navigation Panel:

□      Select “ISL” (#3 and #4 both Yes)

□      Select “ISU” (#5 is a No)

□      Select “ISD” (#5 is 

______________________________      _______________________________________

Date                                                           Signature

 

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

13-02 Oak Ridge National Laboratory (X-10) Special Exposure Cohort (SEC) Class from June 
17, 1943 through July 31, 1955

EEOICPA CIRCULAR NO. 13-02            January 6, 2013

SUBJECT:  Oak Ridge National Laboratory (X-10) Special Exposure Cohort (SEC) Class from June 
17, 1943 through July 31, 1955. 

The purpose of this Circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the SEC class designation for the Oak Ridge National Laboratory 
(X-10) located in Oak Ridge, Tennessee.

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers at Oak Ridge National 
Laboratory (X-10) in Oak Ridge, Tennessee, to be added to the SEC.

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  NIOSH 
submitted its findings to the petitioners and the Advisory Board on Radiation and Worker Health (“the 



Board”) on September 18, 2012.  On November 7, 2012, the Secretary of Health and Human Services 
(HHS) received the Board’s recommendation to add to the SEC a class of employees who worked at 
the Oak Ridge National Laboratory in Oak Ridge, Tennessee.

On December 7, 2012, the Secretary of HHS designated the following class for addition to the SEC in a
report to Congress:

All employees of the Department of Energy, its predecessor agencies, and their contractors and 
subcontractors who worked in any area at the Oak Ridge National Laboratory (X-10) in Oak Ridge, 
Tennessee, from June 17, 1943, through July 31, 1955, for a number of work days aggregating at least 
250 work days, occurring either solely under this employment, or in combination with work days 
within the parameters established for one or more other classes of employees in the Special Exposure 
Cohort.

A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.  Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of January 
6, 2013, which was 30 days after the Secretary of HHS designated the class for addition to the SEC in 
the report to Congress.

To qualify under this SEC class, the employee must be an employee of the Department of Energy, its 
predecessor agencies, and their contractors and subcontractors who worked in any area at the Oak 
Ridge National Laboratory (X-10) in Oak Ridge, Tennessee, from June 17, 1943 through July 31, 1955,
for a number of work days aggregating at least 250 work days, occurring either solely under this 
employment, or in combination with work days within the parameters established for one or more other
classes of employees in the Special Exposure Cohort.  If the employee does not have 250 workdays at 
the Oak Ridge National Laboratory (X-10) during the period of the class, the case file must be 
reviewed to determine if additional days in the SEC can be found by combining days from employment
meeting the criteria for other SEC classes and aggregating them together to meet the 250-workday 
requirement.  

While a new SEC class has been added for employees at the Oak Ridge National Laboratory (X-10), 
NIOSH intends to use any available internal and external monitoring data that may become available 
for an individual claim (and that can be interpreted using existing NIOSH dose reconstruction 
processes or procedures).  This means that for claims that do not satisfy the SEC membership criteria, a
partial dose reconstruction is to be performed by NIOSH. 

A copy of the NIOSH letter to affected Oak Ridge National Laboratory (X-10) employees is included 
as Attachment 2.

This Circular should be used in conjunction with EEOICPA Bulletin No. 11-07, Special Exposure 
Cohort Claim Processing. A screening worksheet is included as Attachment 3.

As outlined in EEOICPA Bulletin No. 11-07, the district offices are to use the comprehensive list 
provided as the basis for an initial screening of cases associated with all SEC classes.  For screening 
only, the results reflected on the initial screening worksheet must be recorded in ECS using the 
Screening (SEC/PER/Other) Navigation Panel.  From the Screening (SEC/PER/Other) Navigation 
Panel on the case, select the ‘Create’ button.  Based on the result of the review and in accordance with 
the ‘SEC Class Screening Worksheet’, the appropriate result of “Likely” if the case is likely an SEC, 
“Unlikely” if it is unlikely that the case will be an SEC or “Development Needed” if development is 
needed, is selected.  The date of the signed worksheet is recorded in the “Date” field.  The reason 
associated with the SEC is selected in the “Reason” field.  For this SEC, the reason is “Rvwd per 
Circular 13-02, Oak Ridge National Laboratory (X-10) SEC (6/17/43-7/31/55).” If the District Office 



and FAB CEs determine that the case is going to be awarded based on a SEC, a positive SEC causation 
path must be entered into ECS, selecting the SER and SEF blocks, and entering their Dates and the 
appropriate SER Reason and SEF Reason “Rvwd per Circular 13-02, Oak Ridge National Laboratory 
(X-10) SEC (6/17/43-7/31/55).”  This process is the equivalent of the SER/SEF codes discussed in 
Bulletin No. 11-07.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

13-03 Los Alamos National Laboratory Special Exposure Cohort (SEC) Class from January 1, 
1976 through December 31, 1995 

EEOICPA CIRCULAR NO. 13-03            January 6, 2013

SUBJECT:  Los Alamos National Laboratory Special Exposure Cohort (SEC) Class from January 1, 
1976 through December 31, 1995.

The purpose of this Circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the SEC class designation for the Los Alamos National Laboratory 
located in Los Alamos, New Mexico. 

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the Los Alamos 
National Laboratory in Los Alamos, New Mexico, to be added to the SEC.

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  NIOSH 
submitted its findings to the Advisory Board on Radiation and Worker Health (“the Board”) on October
31, 2012.  On November 7, 2012, the Secretary of Health and Human Services (HHS) received the 
Board’s recommendation to add to the SEC a class of employees who worked at the Los Alamos 
National Laboratory.

On December 7, 2012, the Secretary of HHS designated the following class for addition to the SEC in a
report to Congress:

All employees of the Department of Energy, its predecessor agencies, and their contractors and 
subcontractors who worked at the Los Alamos National Laboratory (LANL) in Los Alamos, New 
Mexico from January 1, 1976, through December 31, 1995, for a number of work days aggregating at 
least 250 work days, occurring either solely under this employment or in combination with work days 
within the parameters established for one or more other classes of employees in the Special Exposure 
Cohort.

A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.  Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of January 
6, 2013, which was 30 days after the Secretary of HHS designated the class for addition to the SEC in 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalcircularhtml/Circular13-03Attachment1.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalcircularhtml/Circular13-03Attachment1.htm


the report to Congress.

To qualify under this class, the employee must be an employee of the Department of Energy (DOE), an 
employee of one of its predecessor agencies, or an employee of a DOE contractor or subcontractor who
has worked at least 250 workdays at the Los Alamos National Laboratory in Los Alamos, New Mexico 
between January 1, 1976 through December 31, 1995. If the employee does not have 250 workdays at 
the Los Alamos National Laboratory during the period of the class, the case file must be reviewed to 
determine if additional days in the SEC can be found by combining days from employment meeting the
criteria for other SEC classes and aggregating them to meet the 250-workday requirement. 

While a new SEC class has been added for employees at the Los Alamos National Laboratory, NIOSH 
intends to use any available internal and external monitoring data that may become available for an 
individual claim (and that can be interpreted using existing NIOSH dose reconstruction processes or 
procedures).  This means that for claims that do not satisfy the SEC membership criteria, a partial dose 
reconstruction is to be performed by NIOSH.

A copy of the NIOSH letter to affected Los Alamos National Laboratory employees is included as 
Attachment 2.  

This Circular should be used in conjunction with EEOICPA Bulletin No. 11-07, Special Exposure 
Cohort Claim Processing.  A screening worksheet is included as Attachment 3.  

As outlined in EEOICPA Bulletin No. 11-07, the district offices are to use the comprehensive list 
provided as the basis for an initial screening of cases associated with all SEC classes.  For screening 
only, the results reflected on the initial screening worksheet must be recorded in ECS using the 
Screening (SEC/PER/Other) Navigation Panel.  From the Screening (SEC/PER/Other) Navigation 
Panel on the case, select the ‘Create Status’ button.  Based on the result of the review and in accordance
with the ‘SEC Class Screening Worksheet’, the appropriate result of either “Development Needed” if 
development is needed, “Likely” if the case is likely an SEC, or “Unlikely” if it is unlikely that the case
will be an SEC is selected.  The date of the signed worksheet is recorded in the “Date” field.  The 
reason associated with the SEC is selected in the “Reason” field.  For this SEC, the reason is “Rvwd 
per Circular 13-03 Los Alamos National Laboratory SEC (1/1/76-12/31/95).”  If the District Office and
FAB CEs determine that the case is going to be awarded based on a SEC, a positive SEC causation 
path must be entered into ECS, selecting the SER and SEF blocks, and entering their Dates and the 
appropriate SER Reason and SEF Reason “Rvwd per Circular 13-03 Los Alamos National Laboratory 
SEC (1/1/76-12/31/95).”  This process is the equivalent of the SER/SEF codes discussed in Bulletin 
No. 11-07.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

13-04 Mound Plant Special Exposure Cohort (SEC) Class from September 1, 1972 through 
December 31, 1972 or from January 1, 1975 through December 31, 1976 

EEOICPA CIRCULAR NO. 13-04            January 6, 2013

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalcircularhtml/Circular13-03Attachment3.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalcircularhtml/Circular13-03Attachment2.htm


SUBJECT:  Mound Plant Special Exposure Cohort (SEC) Class from September 1, 1972 through 
December 31, 1972 or from January 1, 1975 through December 31, 1976.

The purpose of this Circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the SEC class designation for the Mound Plant located in 
Miamisburg, Ohio. 

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers at the Mound Plant in 
Miamisburg, Ohio, to be added to the SEC.

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  NIOSH 
submitted its findings to the Advisory Board on Radiation and Worker Health (“the Board”) on 
September 19, 2012.  On November 7, 2012, the Secretary of Health and Human Services (HHS) 
received the Board’s recommendation to add to the SEC a class of employees who worked at the 
Mound Plant in Miamisburg, Ohio. 

On December 7, 2012, the Secretary of HHS designated the following class for addition to the SEC in a
report to Congress:

All employees of the Department of Energy, its predecessor agencies, and their contractors and 
subcontractors who worked at the Mound Plant in Miamisburg, Ohio, from September 1, 1972, through
December 31, 1972, or from January 1, 1975, through December 31, 1976, for a number of work days 
aggregating at least 250 work days, occurring either solely under this employment or in combination 
with work days within the parameters established for one or more other classes of employees in the 
Special Exposure Cohort.

A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.  Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of January 
6, 2013, which was 30 days after the Secretary of HHS designated the class for addition to the SEC in 
the report to Congress.

This is the third SEC class for workers at the Mound Plant.  The initial two classes were the subject of 
EEOICPA Bulletin Nos. 08-19 and 10-21.  To qualify under this class, the employee must be an 
employee of the Department of Energy (DOE), an employee of one of its predecessor agencies, or an 
employee of a DOE contractor or subcontractor who has worked at least 250 workdays at the Mound 
Plant in Miamisburg, Ohio from September 1, 1972 through December 31, 1972 or from January 1, 
1975 through December 31, 1976.  If the employee does not have 250 workdays at the Mound Plant 
during the periods of the class, the case file must be reviewed to determine if additional days in the 
SEC can be found by combining days from employment meeting the criteria for other SEC classes and 
aggregating them to meet the 250-workday requirement. 

While a new SEC class has been added for employees at the Mound Plant, NIOSH intends to use any 
available internal and external monitoring data that may become available for an individual claim (and 
that can be interpreted using existing NIOSH dose reconstruction processes or procedures).  This 
means that for claims that do not satisfy the SEC membership criteria, a partial dose reconstruction is 
to be performed by NIOSH.

A copy of the NIOSH letter to affected Mound Plant employees is included as Attachment 2.  

This Circular should be used in conjunction with EEOICPA Bulletin No. 11-07, Special Exposure 
Cohort Claim Processing.  A screening worksheet is included as Attachment 3.  

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalcircularhtml/Circular13-04Attachment3.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalcircularhtml/Circular13-04Attachment2.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalcircularhtml/Circular13-04Attachment1.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalcircularhtml/Circular13-04Attachment1.htm


As outlined in EEOICPA Bulletin No. 11-07, the district offices are to use the comprehensive list 
provided as the basis for an initial screening of cases associated with all SEC classes.  For screening 
only, the results reflected on the initial screening worksheet must be recorded in ECS using the 
Screening (SEC/PER/Other) Navigation Panel.  From the Screening (SEC/PER/Other) Navigation 
Panel on the case, select the ‘Create’ button.  Based on the result of the review and in accordance with 
the ‘SEC Class Screening Worksheet’, select the appropriate result of “Likely” if the case is likely an 
SEC, “Unlikely” if it is unlikely that the case will be an SEC or “Development Needed” if development
is needed.  The date of the signed worksheet is recorded in the “Date” field.  The reason associated 
with the SEC is selected in the “Reason” field.  For this SEC, the reason is “Rvwd per Circular 13-04, 
Mound Plant SEC (9/1/72 – 12/31/72 or 1/1/75 – 12/31/76).” If the District Office and FAB CEs 
determine that the case is going to be awarded based on a SEC, a positive SEC causation path must be 
entered into ECS, selecting the SER and SEF blocks, and entering their Dates and the appropriate SER 
Reason and SEF Reason “Rvwd per Circular 13-04, Mound Plant SEC (9/1/72 – 12/31/72 or 1/1/75 – 
12/31/76).”  This process is the equivalent of the SER/SEF codes discussed in Bulletin No. 11 07.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

13-05 Nuclear Metals, Inc. Special Exposure Cohort (SEC) Class from October 29, 1958 through 
December 31, 1979 

EEOICPA CIRCULAR NO. 13-05            January 6, 2013

SUBJECT:  Nuclear Metals, Inc. Special Exposure Cohort (SEC) Class from October 29, 1958 through
December 31, 1979. 

The purpose of this Circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the SEC class designation for Nuclear Metals, Inc. located in West 
Concord, Massachusetts.

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers at Nuclear Metals, Inc. in 
West Concord, Massachusetts, to be added to the SEC.

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  NIOSH 
submitted its findings to the Advisory Board on Radiation and Worker Health (“the Board”) on 
September 20, 2012.  On November 7, 2012, the Secretary of Health and Human Services (HHS) 
received the Board’s recommendation to add to the SEC a class of employees who worked at Nuclear 
Metals, Inc. in West Concord, Massachusetts.  

On December 7, 2012, the Secretary of HHS designated the following class for addition to the SEC in a
report to Congress:

All Atomic Weapons Employees who worked at the facility owned by Nuclear Metals, Inc. (or a 
subsequent owner) in West Concord, Massachusetts, during the period from October 29, 1958, through 



December 31, 1979, for a number of work days aggregating at least 250 work days, occurring either 
solely under this employment or in combination with work days within the parameters established for 
one or more other classes of employees included in the Special Exposure Cohort.

A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.  Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of January 
6, 2013, which was 30 days after the Secretary of HHS designated the class for addition to the SEC in 
the report to Congress.

To qualify under this SEC class, the employee must be an Atomic Weapons Employee who worked at 
the facility owned by Nuclear Metals, Inc. (or a subsequent owner) in West Concord , Massachusetts, 
during the period from October 29, 1958 through December 31, 1979.  If the employee does not have 
250 workdays at the facility owned by Nuclear Metals, Inc. (or a subsequent owner) during the period 
of the class, the case file must be reviewed to determine if additional days in the SEC can be found by 
combining days from employment meeting the criteria for other SEC classes and aggregating them 
together to meet the 250-workday requirement.  

While a new SEC class has been added for Atomic Weapons Employees at the facility owned by 
Nuclear Metals, Inc. (or a subsequent owner), NIOSH intends to use any available internal and external
monitoring data that may become available for an individual claim (and that can be interpreted using 
existing NIOSH dose reconstruction processes or procedures).  This means that for claims that do not 
satisfy the SEC membership criteria, a partial dose reconstruction is to be performed by NIOSH. 

A copy of the NIOSH letter to affected employees at the facility is included as Attachment 2.

This Circular should be used in conjunction with EEOICPA Bulletin No.11-07, Special Exposure 
Cohort Claim Processing. A screening worksheet is included as Attachment 3.

As outlined in EEOICPA Bulletin No. 11-07, the district offices are to use the comprehensive list 
provided as the basis for an initial screening of cases associated with all SEC classes.  For screening 
only, the results reflected on the initial screening worksheet must be recorded in ECS using the 
Screening (SEC/PER/Other) Navigation Panel.  From the Screening (SEC/PER/Other) Navigation 
Panel on the case, select the ‘Create’ button.  Based on the result of the review and in accordance with 
the ‘SEC Class Screening Worksheet’, select the appropriate result of “Likely” if the case is likely an 
SEC, “Unlikely” if it is unlikely that the case will be an SEC or “Development Needed” if development
is needed.  The date of the signed worksheet is recorded in the “Date” field.  The reason associated 
with the SEC is selected in the “Reason” field.  For this SEC, the reason is “Rvwd per Circular 13-05, 
Nuclear Metals, Inc. (10/29/58 – 12/31/79).”  If the District Office and FAB CEs determine that the 
case is going to be awarded based on a SEC, a positive SEC causation path must be entered into ECS, 
selecting the SER and SEF blocks, and entering their Dates and the appropriate SER Reason and SEF 
Reason “Rvwd per Circular 13-05, Nuclear Metals, Inc. (10/29/58 – 12/31/79).”  This process is the 
equivalent of the SER/SEF codes discussed in Bulletin No. 11-07.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section
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13-06 Review of Denied Bladder Cancer Cases under Part E 

EEOICPA CIRCULAR NO. 13-06            February 21, 2013

SUBJECT:  Review of Denied Bladder Cancer Cases under Part E.  

The purpose of this Circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the first set of cases to be reviewed under Bulletin No. 13-02, 
“Systematic Review of Denied Part E Cases.” 

An important component of adjudicating claims under Part E of the Energy Employees Occupational 
Illness Compensation Program Act (EEOICPA) is the Site Exposure Matrix (SEM).  SEM identifies 
toxic substances that were present at Department of Energy (DOE) facilities and Radiation Exposure 
Compensation Act (RECA) uranium mines and mills.  Moreover, the information contained in the SEM
identifies scientifically known relational connections between particular chemical or biological 
exposures and specific illnesses. The SEM labels these relational connections as toxic “health effects.” 

The source of health effect findings referenced in SEM is the National Library of Medicine’s (NLM) 
Haz-Map database. Haz-Map is an occupational health database designed to provide information about 
the adverse effects of workplace exposures to chemical and biological agents.  These links are derived 
from current scientific evidence. 

Recently, Haz-Map was updated to reflect the latest scientific recommendations of the International 
Agency for Research on Cancer (IARC).  The subject of this Circular is bladder cancer because 
Haz-Map now identifies exposures to the following substances as being causally linked to bladder 
cancer: Direct Black 38 (1937-37-7) (identified in SEM as Cholorazole BlackE), Benzo(a)pyrene 
(50-32-8), 4,4’-Methylenebis-(2-chloroanaline)[hereafter MOCA] and o-Toluidine (95-53-4).  A pull 
list has been assembled that contains a list of all denied Part E bladder cancer claims.  

The cases on this list are to be reviewed as per the policies and procedures outlined in Bulletin No. 
13-02, and in conjunction with the instructions provided in this Circular, including completion of the 
worksheet which is provided in Attachment 1. Cases reviewed using the guidance in this Circular are to
have the related screening actions recorded in ECS, as outlined in Bulletin No. 13-02.  The “Initial 
Screening Reason” to be selected with the Initial Screening date and result (and “No Action 
Necessary,” if needed) is “Rvwd per Circular 13-06, Bladder Part E.” The completed worksheet and 
related SEM search(es) are to be placed in the case file.  

In terms of the scientific studies utilized to conclude that these additional toxins are now linked to 
bladder cancer, none were studies of DOE worker populations but involve other worker populations. 
The following paragraphs will provide an overview of these substances to provide context for making 
exposure determinations, including some information about worker populations and how this can be 
extended to DOE workers. In all instances a thorough SEM search is to be conducted in conjunction 
with a review of the DAR/OHQ and any other potentially relevant material in the case file. 
Additionally, the IH referral process is available to help assess potential exposure levels. 

The link between Direct Black and Bladder Cancer is largely based upon dye industry workers, 
especially the dyestuff workers in northern Italy.  There are no dye works at DOE.  However, this 
substance was used at DOE in limited research and laboratory activities at Brookhaven National 
Laboratory and the Savannah River Site.  

The link between MOCA and Bladder Cancer was based upon genotoxicity studies and not on specific 
epidemiological work related to MOCA.  Currently only identified as being present at a dozen DOE 
facilities,[1] MOCA is typically associated with explosives work and with plastics, adhesives and 
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epoxy preparation. 

Benzo(a)pyrene is in the family of chemicals known as polycyclic aromatic hydrocarbons(PAH) and 
its link to bladder cancer is based upon genotoxicity studies for the PAH family.  The industries in 
which PAH’s (but not necessarily Benzo(a)pyrene), were studied included coal liquefaction, coal 
gasification, coke production, wood preservation with creosote, aluminum production and more. 
Additionally, Benzo(a)pyrene is an extremely common substance. It is even found in trace amounts in 
all engine exhaust, both gasoline and diesel.  This means all people will have some exposure to this 
substance.  With common substances such as this, the key to a finding of significant exposure is the 
level, duration and intensity of that exposure.  Although there was an elevated risk in the aluminum 
industry for even one year of work, none of the many DOE jobs in which there is some Benzo(a)pyrene
exposure come close to having the constant, indoor, high level exposure to Benzo(a)pyrene as workers 
in the aluminum production industry would have.  Of the jobs associated with Benzo(a)pyrene at DOE 
facilities, the only industries studied (as part of the PAH study) pertinent to DOE facilities are roofing 
and paving. Roofing and paving are performed outdoors and as a consequence have lower exposures 
than those experienced by an aluminum production worker.  Nevertheless, someone who spent almost 
all their time for multiple years working on massive DOE roofing projects might very well have the 
exposure needed for a finding of significant exposure. Other types of jobs associated with 
Benzo(a)pyrene exposure at DOE facilities include firefighter training and sheet metal fabrication.  
These cases, and others that show potential for exposure, all need to be assessed on a case-by-case 
bases to determine whether exposure to Benzo(a)pyrene was significant.  

Benzo(a)pyrene was also used extensively at the Lovelace Respiratory Research Institute for various 
inhalation studies and therefore, those involved in research work at this institute can be assumed to 
have had significant exposure.

The link between o-Toluidine and Bladder cancer was based upon studies of workers in the production 
of rubber additives which found an increased risk for those who had long-term exposure (more than 10 
years).  Currently, o-Toluidine is identified as being present at nine DOE facilities[2] in various 
laboratory and other miscellaneous activities.  

With any solid cancerous tumor, such as bladder cancer, the minimum exposure time period associated 
with increased cancer risk is a full working year.  This means that employees need to work in a labor 
category associated with regular, routine exposure to the substance for a full working year as a baseline
for favorable determinations under this Circular.  This Circular also is a reminder that CE’s have the 
authority and discretion to make determinations regarding nature, extent and duration of exposure and 
that the information presented here is not intended to alter guidance on establishing exposure to toxic 
substances at DOE facilities, but rather is to provide information on new links and giving the scientific 
context of that information. 

Be reminded that Bulletin No. 13-02 calls for a thorough review of all cases on the list.  Additionally, 
all non-approved Part E diagnoses are to be reviewed for each case on the list, not just bladder cancer 
and not just the toxins identified in this Circular. The review being conducted, while focused on 
bladder cancer, is intended to provide a comprehensive review of Part E case adjudication.  CEs are to 
review the case in such a way that any subsequent updates to SEM or the case are considered since its 
denial.  SEM is constantly updated.  Toxins are added at facility locations on a daily basis and searches 
from past years may now be obsolete.  A worksheet is provided in conjunction with this Circular to 
help guide staff through the process of case reassessment.

RACHEL P. LEITON

Director, Division of Energy Employees
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Occupational Illness Compensation

Attachment 1

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

[1] Clarksville Modification Center, Iowa Ordnance Plant, Kansas City Plant, Lawrence Livermore 
National Laboratory, Los Alamos National Laboratory, Mound Plant, Nevada Site Office, Oak Ridge 
Gaseous Diffusion Plant (K-25), Pantex, Pinellas Plant, Sandia National Laboratories – Albuquerque 
and Y-12.

 

[2] Brookhaven National Laboratory, Hanford, Idaho National Laboratory, Lovelace Respiratory 
Research Institute, Nevada Test Site, Pacific Northwest National Laboratory, Rocky Flats Plant, 
Savannah River Site, Shippingport Atomic Power Plant. 

13-07 Joslyn Manufacturing and Supply Company Special Exposure Cohort (SEC) Class from 
March 1, 1943 through December 31, 1947 

EEOICPA CIRCULAR NO. 13-07                 April 5, 2013

SUBJECT:  Joslyn Manufacturing and Supply Company Special Exposure Cohort (SEC) Class from 
March 1, 1943 through December 31, 1947.

The purpose of this Circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the SEC class designation for the Joslyn Manufacturing and Supply 
Company located in Fort Wayne, Indiana.

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers at the Joslyn 
Manufacturing and Supply Company in Fort Wayne, Indiana, to be added to the SEC.

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  NIOSH 
submitted its findings to the Advisory Board on Radiation and Worker Health (“the Board”) on 
December 12, 2012.  On February 4, 2013, the Secretary of Health and Human Services (HHS) 
received the Board’s recommendation to add to the SEC a class of employees who worked at the Joslyn
Manufacturing and Supply Company in Fort Wayne, Indiana. 

On March 6, 2013, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All Atomic Weapons Employees who worked for Joslyn Manufacturing and Supply Company at the 
covered facility in Fort Wayne, Indiana, from March 1, 1943 through December 31, 1947, for a number
of work days aggregating at least 250 work days, occurring either solely under this employment, or in 
combination with work days within the parameters established for one or more other classes of 
employees included in the Special Exposure Cohort.

A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.  Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of April 5, 
2013, which was 30 days after the Secretary of HHS designated the class for addition to the SEC in the 
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report to Congress.

To qualify under this SEC class, the employee must be an Atomic Weapons Employee who has worked 
at least 250 workdays at the Joslyn Manufacturing and Supply Company in Fort Wayne, Indiana from 
March 1, 1943 through December 31, 1947.  If the employee does not have 250 workdays at the Joslyn 
Manufacturing and Supply Company during the period of the class, the case file must be reviewed to 
determine if additional days in the SEC can be found by combining days from employment meeting the
criteria for other SEC classes and aggregating them together to meet the 250-workday requirement.  

While a new SEC class has been added for Atomic Weapons Employees at the Joslyn Manufacturing 
and Supply Company, NIOSH intends to use any available internal and external monitoring data that 
may become available for an individual claim (and that can be interpreted using existing NIOSH dose 
reconstruction processes or procedures).  This means that for claims that do not satisfy the SEC 
membership criteria, a partial dose reconstruction is to be performed by NIOSH. 

A copy of the NIOSH letter to affected employees at the facility is included as Attachment 2. 

This Circular should be used in conjunction with EEOICPA Bulletin No. 11-07, Special Exposure 
Cohort Claim Processing.  A screening worksheet is included as Attachment 3. 

As outlined in EEOICPA Bulletin No. 11-07, the district offices and Final Adjudication Branch (FAB) 
offices are to use the comprehensive list provided as the basis for an initial screening of cases 
associated with all SEC classes. All cases on the comprehensive list, that are located at a district office 
or FAB office, must be reviewed for possible inclusion in the SEC class.  The jurisdictional office listed
on the comprehensive report as the location of where the case resides is responsible for ensuring that 
screening occurs for that case.  For screening only, the results reflected on the initial screening 
worksheet must be recorded in ECS using the Screening (SEC/PER/Other) Navigation Panel.  From the
Screening (SEC/PER/Other) Navigation Panel on the case, select the ‘Create’ button.  Based on the 
result of the review and in accordance with the ‘SEC Class Screening Worksheet’, select the 
appropriate result of “Likely” if the case is likely an SEC, “Unlikely” if it is unlikely that the case will 
be an SEC or “Development Needed” if development is needed.  The date of the signed worksheet is 
recorded in the “Date” field.  The reason associated with the SEC is selected in the “Reason” field.  For
this SEC, the reason is “Rvwd per Circular 13-07, Joslyn Manufacturing and Supply Company (3/1/43 
– 12/31/47).”  If the CE determines that the case is going to be awarded based on a SEC, a positive 
SEC causation path must be entered into ECS. This process is the equivalent of the SER/SEF codes 
discussed in Bulletin No. 11-07.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

13-08 Baker Brothers Special Exposure Cohort (SEC) Class from June 1, 1943 through 
December 31, 1944 

EEOICPA CIRCULAR NO. 13-08            April 5, 2013

SUBJECT:  Baker Brothers Special Exposure Cohort (SEC) Class from June 1, 1943 through 
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December 31, 1944. 

The purpose of this Circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the SEC class designation for the Baker Brothers site located in 
Toledo, Ohio.

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers at the Bakers Brothers site 
in Toledo, Ohio, to be added to the SEC.

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  NIOSH 
submitted its findings to the Advisory Board on Radiation and Worker Health (“the Board”) on 
December 12, 2012.  On February 4, 2013, the Secretary of Health and Human Services (HHS) 
received the Board’s recommendation to add to the SEC a class of employees who worked at the Baker
Brothers site in Toledo, Ohio.  

On March 6, 2013, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All Atomic Weapons Employees who worked at the Baker Brothers site in Toledo, Ohio, during the 
period from June 1, 1943, through December 31, 1944, for a number of work days aggregating at least 
250 work days, occurring either solely under this employment, or in combination with work days 
within the parameters established for one or more other classes of employees included in the Special 
Exposure Cohort.

A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.  Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of April 5, 
2013, which was 30 days after the Secretary of HHS designated the class for addition to the SEC in the 
report to Congress.

To qualify under this SEC class, the employee must be an Atomic Weapons Employee who worked at 
the Baker Brothers site in Toledo, Ohio, during the period from June 1, 1943 through December 31, 
1944.  If the employee does not have 250 workdays at the Baker Brothers site during the period of the 
class, the case file must be reviewed to determine if additional days in the SEC can be found by 
combining days from employment meeting the criteria for other SEC classes and aggregating them 
together to meet the 250-workday requirement.  

While a new SEC class has been added for Atomic Weapons Employees at the Baker Brothers site, 
NIOSH intends to use any available internal and external monitoring data that may become available 
for an individual claim (and that can be interpreted using existing NIOSH dose reconstruction 
processes or procedures).  This means that for claims that do not satisfy the SEC membership criteria, a
partial dose reconstruction is to be performed by NIOSH. 

A copy of the NIOSH letter to affected employees at the site is included as Attachment 2.

This Circular should be used in conjunction with EEOICPA Bulletin No. 11-07, Special Exposure 
Cohort Claim Processing.  A screening worksheet is included as Attachment 3.

As outlined in EEOICPA Bulletin No. 11-07, the district offices and Final Adjudication Branch (FAB) 
offices are to use the comprehensive list provided as the basis for an initial screening of cases 
associated with all SEC classes.   All cases on the comprehensive list, that are located at a district office
or FAB office, must be reviewed for possible inclusion in the SEC class.  The jurisdictional office listed
on the comprehensive report as the location of where the case resides is responsible for ensuring that 
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screening occurs for that case.  For screening only, the results reflected on the initial screening 
worksheet must be recorded in ECS using the Screening (SEC/PER/Other) Navigation Panel.  From the
Screening (SEC/PER/Other) Navigation Panel on the case, select the ‘Create’ button.  Based on the 
result of the review and in accordance with the ‘SEC Class Screening Worksheet’, select the 
appropriate result of “Likely” if the case is likely an SEC, “Unlikely” if it is unlikely that the case will 
be an SEC or “Development Needed” if development is needed.  The date of the signed worksheet is 
recorded in the “Date” field.  The reason associated with the SEC is selected in the “Reason” field.  For
this SEC, the reason is “Rvwd per Circular 13-08, Baker Brothers site (06/01/43 – 12/31/44).”  If the 
District Office and FAB CEs determine that the case is going to be awarded based on a SEC, a positive 
SEC causation path must be entered into ECS, selecting the SER and SEF blocks, and entering their 
Dates and the appropriate SER Reason and SEF Reason “Rvwd per Circular 13-08, Baker Brothers site
(06/01/43 – 12/31/44).”  This process is the equivalent of the SER/SEF codes discussed in Bulletin No. 
11-07.  

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

13-09 Battelle Laboratories King Avenue Special Exposure Cohort Class (SEC) from April 16, 
1943 through June 30, 1956 

EEOICPA CIRCULAR NO. 13-09            April 5, 2013

SUBJECT:  Battelle Laboratories King Avenue Special Exposure Cohort Class (SEC) from April 16, 
1943 through June 30, 1956.

The purpose of this Circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the SEC class designation for Battelle Laboratories at the King 
Avenue facility located in Columbus, Ohio.

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from Battelle Laboratories 
at the King Avenue facility in Columbus, Ohio, to be added to the SEC.

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  NIOSH 
submitted its findings to the Advisory Board on Radiation and Worker Health (“the Board”) on 
December 11, 2012.  On February 4, 2013, the Secretary of Health and Human Services (HHS) 
received the Board’s recommendation to add to the SEC a class of Employees who worked at Battelle 
Laboratories at the King Avenue facility in Columbus, Ohio.

On March 6, 2013, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All Atomic Weapons Employees who worked at the King Avenue facility owned by Battelle 
Laboratories in Columbus, Ohio, during the period from April 16, 1943, through June 30, 1956, for a 
number of work days aggregating at least 250 work days, occurring either solely under this 



employment or in combination with work days within the parameters established for one or more other 
classes of employees included in the Special Exposure Cohort.

A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.  Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of April 5, 
2013, which was 30 days after the Secretary of HHS designated the class for addition to the SEC in the 
report to Congress.

To qualify under this SEC class, the employee must be an Atomic Weapons employee who worked at 
the King Avenue facility owned by Battelle Laboratories in Columbus, Ohio, during the period from 
April 16, 1943 through June 30, 1956.  If the employee does not have 250 workdays at the King 
Avenue facility owned by Battelle Laboratories during the period of the class, the case file must be 
reviewed to determine if additional days in the SEC can be found by combining days from employment
meeting the criteria for other SEC classes and aggregating them together to meet the 250-workday 
requirement.  

Battelle, however, is a large corporation with employees in many locations.  This class for SEC only 
applies to those employees who worked at the King Avenue facility.  The Battelle location on West 
Jefferson in Columbus, Ohio is not part of the SEC. 

While a new SEC class has been added for Atomic Weapons employees at the King Avenue facility 
owned by Battelle Laboratories, NIOSH intends to use any available internal and external monitoring 
data that may become available for an individual claim (and that can be interpreted using existing 
NIOSH dose reconstruction processes or procedures).  This means that for claims that do not satisfy the
SEC membership criteria, a partial dose reconstruction is to be performed by NIOSH. 

A copy of the NIOSH letter to affected facility owned by Battelle Laboratories employees is included 
as Attachment 2. 

This Circular should be used in conjunction with EEOICPA Bulletin 11-07, Special Exposure Cohort 
Claim Processing. A screening worksheet is included as Attachment 3.

As outlined in EEOICPA Bulletin No. 11-07, the district offices and Final Adjudication Branch (FAB) 
offices are to use the comprehensive list provided as the basis for an initial screening of cases 
associated with all SEC classes.   All cases on the comprehensive list, that are located at a district office
or FAB office, must be reviewed for possible inclusion in the SEC class.  The jurisdictional office listed
on the comprehensive report as the location of where the case resides is responsible for ensuring that 
screening occurs for that case.  For screening only, the results reflected on the initial screening 
worksheet must be recorded in ECS using the Screening (SEC/PER/Other) Navigation Panel.  From the
Screening (SEC/PER/Other) Navigation Panel, on the case, select the ‘Create’ button.  Based on the 
result of the review and in accordance with the ‘SEC Class Screening Worksheet’, select the 
appropriate result of “Likely” if the case is likely an SEC, “Unlikely” if it is unlikely that the case will 
be an SEC or “Development Needed” if development is needed.  The date of the signed worksheet is 
recorded in the “Date” field.  The reason associated with the SEC is selected in the “Reason” field.  For
this SEC, the reason is “Rvwd per Circular 13-09, Battelle Laboratories (04/16/1943 – 06/30/1956).”  
If the CE determines that the case is going to be awarded based on a SEC, a positive SEC causation 
path must be entered into ECS.  This process is the equivalent of the SER/SEF codes discussed in 
Bulletin 11-07.

RACHEL P. LEITON

Director, Division of Energy Employees
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Occupational Illness Compensation

Attachments

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

13-10 Pacific Northwest National Laboratory (PNNL) did not exist separately from Hanford 
until 2005 

EEOICPA CIRCULAR NO. 13-10            May 23, 2013
SUBJECT: Pacific Northwest National Laboratory (PNNL) did not exist separately from Hanford until 
2005.
The purpose of this Circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff regarding the characterization of the PNNL and its predecessor, the 
Pacific Northwest Laboratory (PNL) with regard to the Department of Energy’s(DOE) Hanford site. 
Based upon documentation received from and discussions with the DOE and the National Institute for 
Occupational Safety and Health (NIOSH), it is now understood that neither PNL nor PNNL had 
facilities separate from the Hanford facility until 2005.  Therefore, for purposes of administering the 
Energy Employees Occupational Illness Compensation Act (EEOICPA), PNL and PNNL employment 
associated with operation of the laboratory functions for Hanford took place on the premises of 
Hanford through the end of 2004. Specifically with regard to inclusion in the Hanford SEC classes, the 
300, 1100 and 3000 areas are all part of Hanford. 
RACHEL P. LEITON
Director, Division of Energy Employees
Occupational Illness Compensation
Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

13-12 Review of Denied Ovarian Cancer Cases under Part E

EEOICPA CIRCULAR NO. 13-12                August 29, 2013

SUBJECT:  Review of Denied Ovarian Cancer Cases under Part E.  

The purpose of this Circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of another set of cases to be reviewed under Bulletin No. 13-02, 
“Systematic Review of Denied Part E Cases.” 

An important component of adjudicating claims under Part E of the Energy Employees Occupational 
Illness Compensation Program Act (EEOICPA) is the Site Exposure Matrix (SEM).  SEM identifies 
toxic substances that were present at Department of Energy (DOE) facilities and Radiation Exposure 
Compensation Act (RECA) uranium mines and mills.  Moreover, the information contained in the SEM
identifies scientifically known relational connections between particular chemical or biological 
exposures and specific illnesses. The SEM labels these relational connections as toxic “health effects.” 

The source of health effect findings referenced in SEM is the National Library of Medicine’s (NLM) 
Haz-Map database. Haz-Map is an occupational health database designed to provide information about 
the adverse effects of workplace exposures to chemical and biological agents.  These links are derived 
from current scientific evidence. 



Recently, Haz-Map was updated to reflect the latest scientific recommendations of the International 
Agency for Research on Cancer (IARC).  The subject of this Circular is ovarian cancer because 
Haz-Map now identifies exposure to asbestos as being causally linked to ovarian cancer.  A pull list has
been assembled that contains a list of all denied Part E ovarian cancer claims.  

The cases on this list are to be reviewed as per the policies and procedures outlined in Bulletin No. 
13-02, and in conjunction with the instructions provided in this Circular, including completion of the 
worksheet which is provided in Attachment 1. Additionally, staff are to use the guidance for ECS 
coding described in Bulletin No. 13-02.  The “Initial Screening Reason” to be selected with the Initial 
Screening date and result (and “No Action Necessary,” if needed) is “Rvwd per Circular 13-12, 
Ovarian Cancer Part E.” The completed worksheet and related SEM search(es) are to be placed in the 
case file.  

In its review of the scientific studies utilized to conclude that there is a link between asbestos and 
ovarian cancer, the IARC noted that a causal association between exposure to asbestos and cancer of 
the ovary was clearly established based on five strongly positive cohort mortality studies of women 
with heavy occupational exposure to asbestos. 

Implementing Bulletin No. 13-02 states (at action item 7) that in addition to a finding of exposure, 
cases require a finding of medical causation for cases reviewed under this guidance. However, because 
of the scientific evidence regarding the nature of the link between asbestos and ovarian cancer, the 
requirement of a medical opinion on causation is waived for cases meeting the following criteria: 

·        Workers who have 250 days or more of significant exposure to asbestos (all fiber types) at a 
covered facility and

·        who have a latency period of 20 years from first exposure to asbestos (all fiber types)as a covered
employee with a diagnosis of ovarian cancer.

Cases that meet these bulleted criteria are to be coded “ISL,” which means “likely acceptance,” and 
then the district office is to proceed with reopening the case, as outlined in DEEOIC Bulletin No. 
13-02, item 9.

In making determinations as to whether the asbestos exposure was significant, Attachment 2  is 
provided.  This list contains labor categories and job tasks associated with high levels of asebestos 
exposure.  In reviewing cases, for employees with one year of DOE contractor employment prior to 
1986[1] in some combination of any of the labor categories and/or job tasks identified in Attachment 2,
the CE can assume significant asbestos exposure.  Additionally, for employees who do not fit into any 
of these categories, the CE should review the file for other demonstrable evidence of asbestos 
exposure, such as DOE monitoring information or other information in the DAR response that 
indicates asbestos exposure.  Other demonstrable evidence of asbestos exposure includes a diagnosis of
asbestosis or mesothelioma.  For these cases, the CE can likewise assume significant asbestos 
exposure, (in conjunction with at least one year of DOE contractor employment.)  All other cases 
require an IH assessment for a determination regarding the level of asbestos exposure.  

For cases that have some indicators of asbestos exposure and a diagnosis of ovarian cancer, but do not 
have significant exposure for at least one year prior to 1986 in conjunction with a 20 year latency 
period, the CE is to obtain a medical opinion on causation. 

Cases reviewed under this circular which require either an IH or medical review are to be coded “ISD” 
for “development needed.”

Be reminded that Bulletin No. 13-02 calls for a thorough review of all cases on the list for all denied 
Part E diagnoses, not just ovarian cancer. The review being conducted, while focused on ovarian 
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cancer, is intended to provide a comprehensive review of Part E case adjudication. CEs are to review 
the case in such a way that any subsequent updates to SEM or the case are considered since it was 
denied. SEM is constantly updated. Toxins are added at facility locations on a daily basis and searches 
from past years may now be obsolete. A worksheet is provided in conjunction with this Circular to help
guide staff through the process of case reassessment.  

 

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

 

Attachment 1

Ovarian Cancer

Part E Comprehensive Review Screening Worksheet

1) Employee Name _______________________________________________________

2) Last four SSN________________________

3) Ovarian Cancer Dx Date:___________

4) What is the first date of DOE contractor employment? ________

5) Review the case file and SEM to determine whether there are 250 days of significant exposure.  To 
decide this – decide whether the case evidence shows:

1) asbestos exposure was significant and how we know this, note specific labor categories and/or job 
tasks from Attachment 2 and/or scenarios associated with exposure 

2) period of employment during which it is established that the employee experienced significant 
asbestos exposure at a DOE facility and 

3) calculate whether such exposure was at least 250 days in duration

 _______________________________________________________________________

 _______________________________________________________________________

________________________________________________________________________

 _______________________________________________________________________

 _______________________________________________________________________

Does the case evidence establish at least 250 days of significant asbestos exposure at a DOE facility?   
Y – N  (If development is needed, mark N)

6)  Are there at least 20 years between first date of asbestos exposure associated with DOE 
employment (use date from #4) and ovarian cancer diagnosis?   Y -- N   (If development is needed, 
mark N)

7)         If YES to both 5 and 6, update ECS to reflect “ISL” for the circular assessment and continue to
review any other denied Part E diagnosis. 

If NO to either #5 and/or #6, and it is felt that additional development should be undertaken update 
ECS to reflect “ISD” for the circular assessment.  Initiate additional development of the case including
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potential IH referral to ascertain level/extent or duration of asbestos exposure.

8) Conduct a new assessment on any other denied Part E condition in accordance with the guidance  
listed in bulletin No. 13-02 to ascertain whether there is new exposure data (via new SEM search, 
evaluation of DAR/OHQ/case evidence) or medical evidence that could potentially alter the denial 
outcome.  Note the outcome of that assessment here:

_______________________________________________________________________

_______________________________________________________________________

______________________________________________________________________

 _______________________________________________________________________

 

Be sure to check each denied condition.  Attach/image for the file record any new SEM search result.  
Depending on the outcome of analysis, additional development may be required.  If sufficient evidence 
exists or is obtained via development to warrant reopening a previously denied claim under Part E 
appropriate action is taken to initiate such action.  

______________________________      _______________________________________

Date                                                           Signature

Attachment 2

Significant Asbestos Exposure:

Associated Labor Categories and Job Tasks

 

Automotive mechanic; Vehicle mechanic; Vehicle maintenance mechanic

Boilermaker

Carpenter; Drywaller; Plasterer

Demolition technician; Laborer

Electrical mechanic; Electrician; Floor covering worker

Furnace & saw operator; Furnace builder; Furnace operator; Furnace puller; Furnace technician; 
Furnace tender; Furnace unloader

Glazier; Glass installer; Glazer

Grinder operator; Mason (concrete grinding); Tool grinder; Maintenance mechanic (general 
grinding); Welder (general grinding); Machinist (machine grinding)

Insulation worker; Insulation trade worker; Insulator

Ironworker; Ironworker-rigger

Maintenance mechanic; Electrician; Insulator;

Mason; Brick & tile mason; Concrete and terrazzo worker; Bricklayer, Tilesetter 

Millwright
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Heavy equipment operator; Operating Engineer

Painter

Pipefitter, Plumber steamfitter; Plumber/pipefitter; Plumbing & pipefitting mechanic; Plumbing 
technician, Steamfitter

Roofer

Sheet metal mechanic; Sheet metal fabricator/installer

Welder; Welder burner; Welder mechanic

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

 

[1] 1986 has been selected because it marks the issuance of separate, comprehensive asbestos standards for general industry 
and construction. The 1986 standard reduced levels under prior standards, some of which were issued as early as 1971.  
Although it is understood that compliance with the standard was not instantaneous, levels after this date are appropriate for 
an IH referral and this, along with other factors, will be considered.

2012 EEOICP Final Circulars

12-01 W.R. Grace and Company Special Exposure Cohort (SEC) Class from May 1, 1956 
through January 31, 1958 

EEOICPA CIRCULAR NO. 12-01            November 17, 2011

SUBJECT:  W.R. Grace and Company Special Exposure Cohort Class (SEC) from May 1, 1956 
through January 31, 1958. 

The purpose of this circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the SEC class designation for W.R. Grace and Company in Curtis 
Bay, Maryland. 

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from W.R. Grace and 
Company in Curtis Bay, Maryland. 

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  NIOSH 
submitted its findings to the Advisory Board on Radiation and Worker Health (“the Board”).  On 
September 14, 2011, the Board submitted recommendations to the Secretary of Health and Human 
Services (HHS) to add to the SEC a class of employees who worked at W.R. Grace and Company in 
Curtis Bay, Maryland.

On October 18, 2011, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All Atomic Weapons Employees who worked at any building or area at the facility owned by W.R. 
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Grace and Company in Curtis Bay, Maryland, for the operational period from May 1, 1956 through 
January 31, 1958, for a number of work days aggregating at least 250 work days, occurring either 
solely under this employment or in combination with work days within the parameters established for 
one or more other classes of employees in the Special Exposure Cohort.

A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.  Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of 
November 17, 2011, which was 30 days after the Secretary of HHS designated the class for addition to 
the SEC in the report to Congress.

To qualify under this SEC class, the Atomic Weapons Employee must have worked at least 250 
workdays at any building or area at the facility owed by W.R. Grace and Company in Curtis Bay, 
Maryland from May 1, 1956 through January 31, 1958.  If the employee does not have 250 workdays 
at W.R. Grace and Company in Curtis Bay, Maryland during the period of the class, the case file must 
be reviewed to determine if additional days in the SEC can be found by combining days from 
employment meeting the criteria for other SEC classes and aggregating them together to meet the 
250-workday requirement.  

While a new SEC class has been added for employees who worked at W.R. Grace and Company in 
Curtis Bay, Maryland, NIOSH intends to use any available internal and external monitoring data that 
may become available for an individual claim (and that can be interpreted using existing NIOSH dose 
reconstruction processes or procedures).  This means that for claims that do not satisfy the SEC 
membership criteria, a partial dose reconstruction is to be performed by NIOSH. 

A copy of the NIOSH letter to affected W.R. Grace and Company employees is included as Attachment
2.

This Circular should be used in conjunction with EEOICPA Bulletin No. 11-07, Special Exposure 
Cohort Claim Processing. A screening worksheet is included as Attachment 3.

The reason code “201, - Rvwd per Circular 12-01, W.R. Grace (Maryland) SEC(5/1/56-1/1/58)” has 
been added to ECMS to be used in conjunction with the NA, ISL, ISU, ISD, SER, and SEF codes as 
outlined in EEOICPA Bulletin No. 11-07.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

12-02 Y-12 facility Special Exposure Cohort (SEC) Class from January 1, 1948 through 
December 31, 1957 

EEOICPA CIRCULAR NO. 12-02             November 17, 2011

SUBJECT:  Y-12 facility Special Exposure Cohort Class (SEC) from January 1, 1948 through 
December 31, 1957. 

The purpose of this circular is to notify all Division of Energy Employees Occupational Illness 
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Compensation (DEEOIC) staff of the SEC class designation for the Y-12 facility in Oak Ridge, 
Tennessee.  

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the Y-12 facility in 
Oak Ridge, Tennessee to be added to the Special Exposure Cohort (SEC).  

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.14.  NIOSH 
submitted its findings to the petitioners and the Advisory Board on Radiation and Worker Health (“the 
Board”).  On September 19, 2011, the Secretary of Health and Human Services (HHS) received the 
Board’s recommendation to add to the SEC a class of employees who worked at the Y-12 facility in 
Oak Ridge, Tennessee.

On October 18, 2011, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All employees of the Department of Energy, its predecessor agencies, and their contractors and 
subcontractors who worked at the Y-12 facility in Oak Ridge, Tennessee, during the period from 
January 1, 1948 through December 31, 1957, for a number of work days aggregating at least 250 work 
days, occurring either solely under this employment, or in combination with work days within the 
parameters established for one or more other classes of employees in the Special Exposure Cohort.

A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.  Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of 
November 17, 2011, which was 30 days after the Secretary of HHS designated the class for addition to 
the SEC in the report to Congress.

It should be noted that there are already three classes in the SEC pertaining to Y-12.  The class to 
become effective on November 17, 2011, subsumes one of these earlier classes which covered only 
thorium and cyclotron workers at Y-12 for the period January 1, 1948 through December 31, 1957 
(Bulletin No. 07-04).  The other two classes pertaining to Y-12 both cover the period March 1, 1943 
though December 31, 1947 and the later of those includes all employees during the period (the first of 
these classes is covered in Bulletin Nos. 06-04, 06-11 and the latter class by Bulletin No. 08-41).  

To qualify under this most recent SEC class, the employee must be an employee of the Department of 
Energy, an employee of one of its predecessor agencies, or a contractor or subcontractor who has 
worked at least 250 workdays in any area of the Y-12 facility in Oak Ridge, Tennessee between January
1, 1948 and December 31, 1957.  If the employee does not have 250 workdays at the Y-12 facility 
during the period of the class, the case file must be reviewed to determine if additional days in the SEC 
can be found by combining days from employment meeting the criteria for other SEC classes and 
aggregating them together to meet the 250-workday requirement.  

While a new SEC class has been added for employees at the Y-12 facility, NIOSH intends to use any 
available internal and external monitoring data that may become available for an individual claim (and 
that can be interpreted using existing NIOSH dose reconstruction processes or procedures).  This 
means that for claims that do not satisfy the SEC membership criteria, a partial dose reconstruction is 
to be performed by NIOSH. 

A copy of the NIOSH letter to affected Y-12 facility employees is included as Attachment 2.

This Circular should be used in conjunction with EEOICPA Bulletin No. 11-07, Special Exposure 
Cohort Claim Processing. A screening worksheet is included as Attachment 3.
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The reason code “202 - Rvwd per Circular 12-02, Y-12 facility SEC (1/1/48-12/31/57)” has been added
to ECMS to be used in conjunction with the NA, ISL, ISU, ISD, SER, and SEF codes as outlined in 
EEOICPA Bulletin No. 11-07.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

12-03 Ames Laboratory at Iowa State University Special Exposure Cohort (SEC) Class from 
August 13, 1942 through December 31, 1970 

EEOICPA CIRCULAR NO. 12-03        November 17, 2011

SUBJECT:  Ames Laboratory at Iowa State University Special Exposure Cohort Class (SEC) from 
August 13, 1942 through December 31, 1970. 

The purpose of this circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the SEC class designation for Ames Laboratory at Iowa State 
University in Ames, Iowa. 

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from Ames Laboratory at 
Iowa State University in Ames, Iowa to be added to the Special Exposure Cohort (SEC).

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.14.  NIOSH 
submitted its findings to the petitioners and the Advisory Board on Radiation and Worker Health (“the 
Board”).  On September 14, 2011, the Board submitted recommendations to the Secretary of Health 
and Human Services (HHS) to add to the SEC a class of employees who worked at Ames Laboratory at
Iowa State University in Ames, Iowa.

On October 18, 2011, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All Department of Energy employees, its predecessor agencies, and its contractors and subcontractors 
who worked in any area of the Ames Laboratory at Iowa State University during the period from 
August 13, 1942 through December 31, 1970, for a number of work days aggregating at least 250 work
days, occurring either solely under this employment or in combination with work days within the 
parameters established for one or more classes of employees included in the Special Exposure Cohort.

A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.  Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of 
November 17, 2011, which was 30 days after the Secretary of HHS designated the class for addition to 
the SEC in the report to Congress.

To qualify under this SEC class, the employee must be an employee of the Department of Energy, an 
employee of one of its predecessor agencies, or a contractor or subcontractor who has worked at least 
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250 workdays at Ames Laboratory at Iowa State University in Ames, Iowa between August 13, 1942 
and December 31, 1970.  If the employee does not have 250 workdays at Ames Laboratory at Iowa 
State University in Ames, Iowa during the period of the class, the case file must be reviewed to 
determine if additional days in the SEC can be found by combining days from employment meeting the
criteria for other SEC classes and aggregating them together to meet the 250-workday requirement.  

While a new SEC class has been added for employees who worked at Ames Laboratory at Iowa State 
University in Ames, Iowa, NIOSH intends to use any available internal and external monitoring data 
that may become available for an individual claim (and that can be interpreted using existing NIOSH 
dose reconstruction processes or procedures).  This means that for claims that do not satisfy the SEC 
membership criteria, a partial dose reconstruction is to be performed by NIOSH. 

A copy of the NIOSH letter to affected Ames Laboratory at Iowa State University employees is 
included as Attachment 2.

This Circular should be used in conjunction with EEOICPA Bulletin No. 11-07, Special Exposure 
Cohort Claim Processing. A screening worksheet is included as Attachment 3.

The reason code “203, - Rvwd per Circular 12-03, Ames Laboratory SEC (8/13/42-12/31/70)” has been
added to ECMS to be used in conjunction with the NA, ISL, ISU, ISD, SER, and SEF codes as outlined
in EEOICPA Bulletin No. 11-07.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

12-04 Vitro Manufacturing Special Exposure Cohort (SEC) Class from January 1, 1960 through 
September 30, 1965 

EEOICPA CIRCULAR NO.  12-04           November 17, 2011

SUBJECT:  Vitro Manufacturing Special Exposure Cohort (SEC) Class from January 1, 1960 through 
September 30, 1965.

The purpose of this Circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the new SEC class designation for the Vitro Manufacturing facility, 
in Canonsburg, Pennsylvania.  

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the Vitro 
Manufacturing facility, in Canonsburg, Pennsylvania to be added to the Special Exposure Cohort 
(SEC).  

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  NIOSH 
submitted its findings to the Advisory Board on Radiation and Worker Health (“the Board”).  On 
September 14, 2011, the Board submitted recommendations to the Secretary of Health and Human 
Services (HHS) to add to the SEC an additional class of employees who worked at the Vitro 
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Manufacturing facility, in Canonsburg, Pennsylvania.  

On October 18, 2011, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress: 

All Atomic Weapons Employees who worked at Vitro Manufacturing in Canonsburg, Pennsylvania, 
from January 1, 1960 through September 30, 1965, for a number of work days aggregating at least 250 
work days, occurring either solely under this employment or in combination with work days within the 
parameters established for one or more other classes of employees included in the Special Exposure 
Cohort.

A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.   Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of 
November 17, 2011, which was 30 days after the Secretary of HHS designated the class for addition to 
the SEC in the report to Congress.  

This is the third SEC class for workers at Vitro Manufacturing.  The initial class was the subject of 
DEEOIC Bulletin 09-08.  The second class was the subject of EEOICPA Circular 11-08. To qualify 
under this SEC class, the employee must be an Atomic Weapons Employee who has worked at least 
250 days at the Vitro Manufacturing facility, in Canonsburg, Pennsylvania from January 1, 1960 
through September 30, 1965.  If the employee does not have 250 workdays at Vitro Manufacturing 
during the period of the class, the case file must be reviewed to determine if additional workdays in the 
SEC can be found by combining workdays from employment meeting the criteria for other SEC classes
and aggregating them together to meet the 250 workday requirement. 

While the new SEC class has been added for employees at the Vitro Manufacturing facility, NIOSH 
intends to use any internal and external monitoring data that may become available for an individual 
claim (and that can be interpreted using existing NIOSH dose reconstruction processes or procedures).  
Additionally, NIOSH can reconstruct internal and external dose for uranium extraction operations 
based upon source term information.  It can also estimate occupational medical dose.  This means that 
for claims that do not satisfy the SEC membership criteria, a partial dose reconstruction is to be 
performed by NIOSH.  

A copy of the NIOSH letter to affected Vitro Manufacturing employees is included as Attachment 2. 

This Circular should be used in conjunction with EEOICPA Bulletin 11-07, Special Exposure Cohort 
Claim Processing.  A screening worksheet is included as Attachment 3.  

The reason code “204 – Rvwd per Circular 12-04, Vitro Manufacturing (Canonsburg) SEC (1/1/60 – 
9/39/65)” has been added to ECMS to be used in conjunction with the NA, ISL, ISU, SER, and SEF 
codes as outlined in the EEOICPA Bulletin 11-07.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section
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12-05 Employment at 17 new facilities now covered under EEOICPA and additional years added 
at 3 facilities 

EEOICPA CIRCULAR NO. 12-05             December 2, 2011

SUBJECT: Employment at 17 new facilities is now covered under the Energy Employees Occupational
Illness Compensation Program Act (EEOICPA) and additional years of employment have been added 
at three facilities.

The purpose of this Circular is to announce that 17 additional facilities associated with the Uranium 
Mill Tailings Radiation Control Act (UMTRCA) are Department of Energy (DOE) facilities under 
EEOICPA and three facilities already covered under EEOICPA have additional covered time periods 
associated with environmental remediation at those facilities.

In EEOICPA Circular No. 11-01, the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) determined that the Uranium Mill at Shiprock was a Department of Energy 
(DOE) facility, for the purposes of EEOICPA.  The Uranium Mill at Shiprock, however, is only one of 
the facilities associated with UMTRCA.  Since the release of that earlier Circular, DEEOIC has 
considered whether additional facilities meet the statutory definition of a DOE facility.  As a result of 
this review, and for the same reasons given in EEOICPA Circular No. 11-01, DEEOIC has determined 
that the following facilities meet the DOE facility definition based upon DOE-funded environmental 
remediation efforts for the years noted in parenthesis:

1.  Uranium Mill in Monument Valley (AZ) (May 1989 -Febraury 1990; September 1992 – May 
1994)

2.  Uranium Mill in Tuba City (AZ) (January 1985 – February 1986; January 1988 – April 1990)

3.  Climax Uranium Mill in Grand Junction (CO) (December 1988 – August 1994)

4.  Uranium Mill in Gunnison (CO) (September 1991 – December 1995)

5.  Uranium Mill in Maybell (CO) (May 1995 – September 1998)

6.  Uranium Mill in Naturita (CO) (May – November 1994 and June 1996 - September 1998)

7.  New Uranium Mill in Rifle (CO) (September 1988 – September 1989 and April 1992 - October 
1996)

8.  Old Uranium Mill in Rifle (CO) (September 1988 – September 1989 and April 1992 - October 
1996)

9.  Uranium Mill No. 1 in Slick Rock (East) (CO) (1995 -1996)

10. Uranium Mill No. 2 in Slick Rock (West) (CO) (1995 -1996)

11. Uranium Mill in Lowman (ID) (1992; 1994 - present)

12. Uranium Mill in Ambrosia Lake (NM) (July 1987- April 1989 and October 1992 – July 1995)

13. Uranium Mill and Disposal Cell in Lakeview (OR) (1986 - 1989)

14. Uranium Mill in Falls City (TX) (January 1992 - June 1994)

15. Uranium Mill in Mexican Hat (UT) (July – October 1987 and then from September 1992 – 
February 1995)

16. Uranium Mill in Riverton (WY) (May 1988- September 1990)

17. Uranium Mill in Converse County (Spook Site) (WY) (April – September 1989)



Additionally, while each of the following facilities is already covered under EEOICPA, additional years
of coverage correlating to periods of environmental remediation performed under contract to DOE are 
also being added under this Circular. This remediation was performed as part of UMTRCA for all 
locations noted in this Circular, except for the remediation at the Uranium Mill in Monticello for which
the remediation was performed or under the Comprehensive Environmental Response, Compensation, 
and Liability Act (CERCLA).  The years added to these facilities are as follows: 

1.  Uranium Mill in Durango (CO), currently covered for 1948 – 1953, is now also covered for 
remediation under UMTRCA for the period October 1986 - May 1991.

2.  Vitro Manufacturing in Canonsburg, PA, currently covered as a beryllium vendor facility for 1948, 
and as an atomic weapons employer facility for 1942-1959 (with residual radiation coverage for 
1958-1985), is now also covered as a DOE facility for remediation under UMTRCA for 1983-1985 and
1996.

3.  Uranium Mill in Monticello (UT), currently covered for 1948-1960, is now also covered for 
remediation performed by DOE and DOE contractors under the Comprehensive Environmental 
Response, Compensation, and Liability Act (CERCLA) for the period 1983-2000. 

Coverage for the Uranium Mill at Shiprock, NM is unchanged by this Circular.  

In making determinations on whether the facilities in this Circular are covered under EEOICPA and for 
which years, DEEOIC relied upon documentation from DOE, including their reports entitled, “A 
Report to Congress on Long-Term Stewardship,” and “Uranium Mill Tailings Remedial Action Surface
Project 1979-1999, End of Project Report,” as well as a September 28, 2011 letter from Dr. Patricia R. 
Worthington, Director of DOE’s Office of Health and Safety and its attachment entitled, 
“Subcontractors on UMTRCA Contracts by UMTRCA Site.”  For each period newly identified above, 
the documentation establishes that DOE was responsible for remediation and funded contractors to 
accomplish this work.

To aid DEEOIC staff in understanding the names of DOE contractors and subcontractors that 
performed the work identified in this Circular, a document entitled, “UMTRCA remediation 
subcontracts” will be made available for claims adjudication purposes.  

Given the findings of DEEOIC, each of the facilities identified in this Circular is a DOE facility for 
purposes of the EEOICPA for the period noted, and staff should handle claims in a manner consistent 
with this guidance.

Rachel P. Leiton

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

12-06 Pantex Plant Special Exposure Cohort (SEC) Class from January 1, 1958 through 
December 31, 1983 

EEOICPA CIRCULAR NO.  12-06           January 20, 2012

SUBJECT:  Pantex Plant Special Exposure Cohort (SEC) Class from January 1, 1958 through 
December 31, 1983.



The purpose of this Circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the new SEC class designation for the Pantex Plant in Amarillo, 
Texas.  

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the Pantex Plant, in 
Amarillo, Texas to be added to the SEC.  

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  NIOSH 
submitted its findings to the Advisory Board on Radiation and Worker Health (“the Board”).  On 
November 17, 2011, the Board submitted recommendations to the Secretary of Health and Human 
Services (HHS) to add to the SEC an additional class of employees who worked at the Pantex Plant, in 
Amarillo, Texas.  

On December 21, 2011, the Secretary of HHS designated the following class for addition to the SEC in 
a report to Congress: 

All employees of the Department of Energy, its predecessor agencies, and their contractors and 
subcontractors who worked at the Pantex Plant in Amarillo, Texas, during the period from January 1, 
1958 through December 31, 1983, for a number of work days aggregating at least 250 work days, 
occurring either solely under this employment or in combination with work days within the parameters 
established for one or more other classes of employees included in the SEC. 

A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.   Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of January 
20, 2012, which was 30 days after the Secretary of HHS designated the class for addition to the SEC in 
the report to Congress.  

While a new SEC class has been added for employees at the Pantex Plant, NIOSH intends to use any 
internal and external monitoring data that may become available for an individual claim (and that can 
be interpreted using existing NIOSH dose reconstruction processes or procedures).  Additionally, 
NIOSH can reconstruct internal and external dose for uranium extraction operations based upon source 
term information.  It can also estimate occupational medical dose.  This means that for claims that do 
not satisfy the SEC membership criteria, a partial dose reconstruction is to be performed by NIOSH.  A 
copy of the NIOSH letter to affected Pantex Plant employees is included as Attachment 2. 

This Circular should be used in conjunction with EEOICPA Bulletin 11-07, Special Exposure Cohort 
Claim Processing.  A screening worksheet is included as Attachment 3.  

The reason code “206 – Rvwd per Circular 12-06, Pantex Plant SEC (1/1/58 – 12/31/83)” has been 
added to ECMS to be used in conjunction with the coding instructions outlined in the EEOICPA 
Bulletin 11-07 (or when available, the CE is to choose the appropriate selection from the ECS menu.)

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section
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12-07 Linde Ceramics Plant Special Exposure Cohort (SEC) Class from November 1, 1947 
through December 31, 1953 

EEOICPA CIRCULAR NO. 12-07            March 3, 2012

SUBJECT:  Linde Ceramics Plant Special Exposure Cohort Class (SEC) from November 1, 1947 
through December 31, 1953.

The purpose of this Circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the SEC class designation for the Linde Ceramics Plant located in 
Tonowanda, New York. 

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the Linde Ceramics 
Plant, in Tonowanda, New York, to be added to the SEC.

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  NIOSH 
submitted its findings to the Advisory Board on Radiation and Worker Health (“the Board”).  On 
December 29, 2011, the Board submitted recommendations to the Secretary of Health and Human 
Services (HHS) to add to the SEC a class of employees who worked at the Linde Ceramics Plant in 
Tonawanda, New York. 

On February 2, 2012, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All Atomic Weapons Employees who worked in any area at the Linde Ceramics Plant in Tonawanda, 
New York, from November 1, 1947 through December 31, 1953, for a number of work days 
aggregating at least 250 work days, occurring either solely under this employment or in combination 
with work days within the parameters established for one or more other classes of employees included 
in the SEC. 

A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.  Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of March 3,
2012, which was 30 days after the Secretary of HHS designated the class for addition to the SEC in the 
report to Congress.

To qualify under this SEC class, the employee must be an Atomic Weapons Employee who has worked 
at least 250 workdays at the Linde Ceramics Plant in Tonawanda, New York between November 1, 
1947 and December 31, 1953.  If the employee does not have 250 workdays at the Linde Ceramics 
Plant during the period of the class, the case file must be reviewed to determine if additional days in the
SEC can be found by combining days from employment meeting the criteria for other SEC classes and 
aggregating them together to meet the 250-workday requirement. 

While a new SEC class has been added for employees at the Linde Ceramics Plant, NIOSH intends to 
use any available internal and external monitoring data that may become available for an individual 
claim (and that can be interpreted using existing NIOSH dose reconstruction processes or procedures).  
This means that for claims that do not satisfy the SEC membership criteria, a partial dose 
reconstruction is to be performed by NIOSH.

A copy of the NIOSH letter to affected Linde Ceramics Plant employees is included as Attachment 2. 

This Circular should be used in conjunction with EEOICPA Bulletin 11-07, Special Exposure Cohort 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalcircularhtml/Circular12-07Attachment2.htm
http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalcircularhtml/Circular12-07Attachment1.htm
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Claim Processing.  A screening worksheet is included as Attachment 3. 

As outlined in EEOICPA BULLETIN NO. 11-07, the district offices are to use the comprehensive list 
provided as the basis for an initial screening of cases associated with all SEC classes.  For screening 
only, the results reflected on the initial screening worksheet must be recorded in ECS using the NIOSH 
causation path.  If a NIOSH causation path has not yet been created, one must be created.  From the 
NIOSH path on the case, the ‘View/Perform SEC Screening’ window is selected.  Based on the result 
of the review and in accordance with the ‘SEC Class Screening Worksheet’, the appropriate result of 
“Likely SEC” (formerly the ISL code) or “Unlikely SEC” (formerly the ISU code) or “SEC 
Development Needed” (formerly the ISD code) is selected.  The date of the signed worksheet is 
recorded in the date field. For this SEC, the reason is “Rvwd per Circular 12-07, Linde Ceramics Plant 
SEC (11/1/47 – 12/31/53)”.  If the CE determines that the case is going to be awarded based an SEC, a 
positive SEC causation path must be entered into ECS.  This process is the equivalent of the SER/SEF 
codes discussed in Bulletin 11-07.  

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

12-08 Savannah River Site Special Exposure Cohort (SEC) Class from January 1, 1953 through 
September 30, 1972 

EEOICPA CIRCULAR NO. 12-08                 March 03, 2012

SUBJECT:  Savannah River Site Special Exposure Cohort Class (SEC) from January 1, 1953 through 
September 30, 1972. 

The purpose of this circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the SEC class designation for Savannah River Site located in Aiken, 
South Carolina.

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from Savannah River Site, 
in Aiken, South Carolina, to be added to the SEC.

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  NIOSH 
submitted its findings to the Advisory Board on Radiation and Worker Health (“the Board”).  On 
December 29, 2011, the Board submitted recommendations to the Secretary of Health and Human 
Services (HHS) to add to the SEC a class of employees who worked at Savannah River Site in Aiken, 
South Carolina.

On February 2, 2012, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All employees of the Department of Energy, its predecessor agencies, and their contractors and 
subcontractors who worked at the Savannah River Site from January 1, 1953 through September 30, 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalcircularhtml/Circular12-07Attachment3.htm


1972 for a number of work days aggregating at least 250 work days, occurring either solely under this 
employment or in combination with work days within the parameters established for one or more 
classes of employees included in the Special Exposure Cohort.

A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.  Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of March 3,
2012, which was 30 days after the Secretary of HHS designated the class for addition to the SEC in the 
report to Congress.

To qualify under this SEC class, the employee must be an employee of the Department of Energy, an 
employee of one of its predecessor agencies, or a contractor or subcontractor who has worked at least 
250 workdays at the Savannah River Site in Aiken, South Carolina between January 1, 1953 and 
September 30, 1972.  If the employee does not have 250 workdays at the Savannah River Site during 
the period of the class, the case file must be reviewed to determine if additional days in the SEC can be 
found by combining days from employment meeting the criteria for other SEC classes and aggregating 
them together to meet the 250-workday requirement.  

While a new SEC class has been added for employees at the Savannah River Site, NIOSH intends to 
use any available internal and external monitoring data that may become available for an individual 
claim (and that can be interpreted using existing NIOSH dose reconstruction processes or procedures).  
This means that for claims that do not satisfy the SEC membership criteria, a partial dose 
reconstruction is to be performed by NIOSH. 

A copy of the NIOSH letter to affected Savannah River Site employees is included as Attachment 2.

This Circular should be used in conjunction with EEOICPA Bulletin 11-07, Special Exposure Cohort 
Claim Processing. A screening worksheet is included as Attachment 3.

As outlined in EEOICPA BULLETIN NO. 11-07, the district offices are to use the comprehensive list 
provided as the basis for an initial screening of cases associated with all SEC classes.  For screening 
only, the results reflected on the initial screening worksheet must be recorded in ECS using the NIOSH 
causation path.  If a NIOSH causation path has not yet been created, one must be created.  From the 
NIOSH path on the case, the ‘View/Perform SEC Screening’ window is selected.  Based on the result 
of the review and in accordance with the ‘SEC Class Screening Worksheet’, the appropriate result of 
“Likely SEC” (formerly the ISL code) or “Unlikely SEC” (formerly the ISU code) or “SEC 
Development Needed” (formerly the ISD code) is selected.  The date of the signed worksheet is 
recorded in the date field.  For this SEC, the reason is “208, - Rvwd per Circular 12-08, Savannah 
River Site (1/1/53 - 9/30/72)”.  If the CE determines that the case is going to be awarded based an SEC,
a positive SEC causation path must be entered into ECS.  This process is the equivalent of the 
SER/SEF codes discussed in Bulletin 11-07.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section
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12-09 Electro Metallurgical Special Exposure Cohort Class (SEC) from August 13, 1942 through 
December 31, 1947 

EEOICPA CIRCULAR NO. 12-09                 June 10, 2012

SUBJECT:  Electro Metallurgical Special Exposure Cohort Class (SEC) from August 13, 1942 through 
December 31, 1947. 

The purpose of this circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the SEC class designation for Electro Metallurgical located in 
Niagara Falls, New York.

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from Electro 
Metallurgical, in Niagara Falls, New York, to be added to the SEC.

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  NIOSH 
submitted its findings to the Advisory Board on Radiation and Worker Health (“the Board”).  On April 
9, 2012, the Board submitted recommendations to the Secretary of Health and Human Services (HHS) 
to add to the SEC a class of employees who worked at the Electro Metallurgical site, in Niagara Falls, 
New York.

On May 11, 2012, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All employees of the Department of Energy, its predecessor agencies, and their contractors and 
subcontractors who worked at the Electro Metallurgical Site in Niagara Falls, New York, from August 
13, 1942 through December 31, 1947 for a number of work days aggregating at least 250 work days, 
occurring either solely under this employment or in combination with work days within the parameters 
established for one or more classes of employees included in the Special Exposure Cohort.

A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.  Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of June 10, 
2012, which was 30 days after the Secretary of HHS designated the class for addition to the SEC in the 
report to Congress.

To qualify under this SEC class, the employee must be an employee of the Department of Energy, an 
employee of one of its predecessor agencies, or a contractor or subcontractor who has worked at least 
250 workdays at the Electro Metallurgical site, in Niagara Falls, New York, from August 13, 1942 
through December 31, 1947.  If the employee does not have 250 workdays at Electro Metallurgical 
during the period of the class, the case file must be reviewed to determine if additional days in the SEC 
can be found by combining days from employment meeting the criteria for other SEC classes and 
aggregating them together to meet the 250-workday requirement.  

While a new SEC class has been added for employees at Electro Metallurgical, NIOSH intends to use 
any available internal and external monitoring data that may become available for an individual claim 
(and that can be interpreted using existing NIOSH dose reconstruction processes or procedures).  This 
means that for claims that do not satisfy the SEC membership criteria, a partial dose reconstruction is 
to be performed by NIOSH. 

A copy of the NIOSH letter to affected Electro Metallurgical employees is included as Attachment 2.

This Circular should be used in conjunction with EEOICPA Bulletin 11-07, Special Exposure Cohort 
Claim Processing. A screening worksheet is included as Attachment 3.
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As outlined in EEOICPA BULLETIN NO. 11-07, the district offices are to use the comprehensive list 
provided as the basis for an initial screening of cases associated with all SEC classes.  For screening 
only, the results reflected on the initial screening worksheet must be recorded in ECS using the NIOSH 
Causation Path.  From the NIOSH Causation Path on the case, the ‘View/Perform SEC Screening’ 
window is selected.  Based on the result of the review and in accordance with the ‘SEC Class 
Screening Worksheet’, the appropriate result of “Likely SEC” or “Unlikely SEC” or “SEC 
Development Needed” is selected.  The date of the signed worksheet is recorded in the date field.  The 
reason associated with the SEC is selected in the “Initial SEC Screening Reason” field.  For this SEC, 
the reason is “Rvwd per Circular 12-09, Electro Metallurgical (8/13/42 – 12/31/47)”.  If the CE 
determines that the case is going to be awarded based on a SEC, a positive SEC causation path must be 
entered into ECS.  This process is the equivalent of the SER/SEF codes discussed in Bulletin 11-07.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

12-10 Sandia National Laboratories Special Exposure Cohort Class (SEC) from January 1, 1963 
through December 31, 1994 

EEOICPA CIRCULAR NO.  12-10                June 10, 2012

SUBJECT:  Sandia National Laboratories Special Exposure Cohort Class (SEC) from January 1, 1963 
through December 31, 1994. 

The purpose of this Circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the SEC class designation for Sandia National Laboratories located 
in Albuquerque, New Mexico.

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from Sandia National 
Laboratories, in Albuquerque, New Mexico, to be added to the SEC.

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13. NIOSH 
submitted its findings to the Advisory Board on Radiation and Worker Health (“the Board”).  On April 
9, 2012, the Board submitted recommendations to the Secretary of Health and Human Services (HHS) 
to add to the SEC a class of employees who worked at Sandia National Laboratories in Albuquerque, 
New Mexico. 

On May 11, 2012, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:  

All employees of the Department of Energy,its predecessor agencies, and their contractors and 
subcontractors who worked in any area at Sandia National Laboratories in Albuquerque, New Mexico, 
from January 1, 1963 through December 31, 1994, for a number of work days aggregating at least 250 
work days, occurring either solely under this employment, or in combination with work days within the
parameters established for one or more other classes of employees included in the Special Exposure 



Cohort.

A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.  Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of June 10, 
2012, which was 30 days after the Secretary of HHS designated the class for addition to the SEC in the 
report to Congress.

This is the second SEC class for workers at Sandia National Laboratories.  The initial class was the 
subject of EEOICPA Circular 11-10.  To qualify under this SEC class, the employee must be an 
employee of the Department of Energy, an employee of one of its predecessor agencies, or a contractor 
or subcontractor who has worked at least 250 workdays in any area of the Sandia National Laboratories
in Albuquerque, New Mexico between January 1, 1963 through December 31, 1994.  If the employee 
does not have 250 workdays at Sandia National Laboratories during the period of the class, the case file
must be reviewed to determine if additional days in the SEC can be found by combining days from 
employment meeting the criteria for other SEC classes and aggregating them together to meet the 
250-workday requirement. 

While a new SEC class has been added for employees at Sandia National Laboratories, NIOSH intends 
to use any available internal and external monitoring data that may become available for an individual 
claim (and that can be interpreted using existing NIOSH dose reconstruction processes or procedures).  
This means that for claims that do not satisfy the SEC membership criteria, a partial dose 
reconstruction is to be performed by NIOSH.  

A copy of the NIOSH letter to affected Sandia National Laboratories employees is included as 
Attachment 2. 

This Circular should be used in conjunction with EEOICPA BULLETIN 11-07, Special Exposure 
Cohort Claim Processing.  A screening worksheet is included as Attachment 3. 

As outlined in EEOICPA BULLETIN NO. 11-07, the district offices are to use the comprehensive list 
provided as the basis for an initial screening of cases associated with all SEC classes.  For screening 
only, the results reflected on the initial screening worksheet must be recorded in ECS using the NIOSH 
Causation Path.  From the NIOSH Causation Path on the case, the ‘View/Perform SEC Screening’ 
window is selected.  Based on the result of the review and in accordance with the ‘SEC Class 
Screening Worksheet’, the appropriate result of “Likely SEC” or “Unlikely SEC” or “SEC 
Development Needed” is selected. The date of the signed worksheet is recorded in the date field.  The 
reason associated with the SEC is selected in the “Initial SEC Screening Reason” field.  For this SEC, 
the reason is “Rvwd per Circular 12-10, Sandia National Laboratories SEC (1/1/63 – 12/31/94).” If the 
CE determines that the case is going to be awarded based on an SEC, a positive SEC causation path 
must be entered into ECS.  This process is the equivalent of the SER/SEF codes discussed in 
BULLETIN 11-07.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section
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12-11 Clinton Engineer Works Special Exposure Cohort Class (SEC) from January 1, 1943 
through December 31, 1949 

EEOICPA CIRCULAR NO. 12-11                 June 10, 2012

SUBJECT:  Clinton Engineer Works Special Exposure Cohort Class (SEC) from January 1, 1943 
through December 31, 1949.  

The purpose of this Circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC)  staff of the SEC class designation for Clinton Engineer Works located in 
Oak Ridge, Tennessee. 

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from Clinton Engineer 
Works, in Oak Ridge, Tennessee, to be added to the SEC.

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  NIOSH 
submitted its findings to the Advisory Board on Radiation and Worker Health (“the Board”). On April 
9, 2012, the Board submitted recommendations to the Secretary of Health and Human Services (HHS) 
to add to the SEC a class of employees who worked at Clinton Engineer Works in Oak Ridge, 
Tennessee. 

On May 11, 2012, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All employees of the Tennessee Eastman Corporation (1943-1947) and the Carbide and Carbon 
Chemicals Corporation (1947-1949) who were employed at the Clinton Engineer Works in Oak Ridge, 
Tennessee, from January 1, 1943 through December 31, 1949, for a number of work days aggregating 
at least 250 work days, occurring either solely under this employment or in combination with work 
days within the parameters established for one or more other classes of employees included in the 
Special Exposure Cohort. 

A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.  Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of June 10, 
2012, which was 30 days after the Secretary of HHS designated the class for addition to the SEC in the 
report to Congress.

To qualify under this class, the employee must be an employee of the Tennessee Eastman Corporation 
(1943-1947) and/or the Carbide and Carbon Chemicals Corporation (1947-1949) who was employed at
the Clinton Engineer Works, Oak Ridge, Tennessee, from January 1, 1943 through December 31, 1949 
for a number of work days aggregating at least 250 work days, occurring solely under this employment 
or in combination with work days within the parameters established for one or more classes of 
employees included in the Special Exposure Cohort.  If the employee does not have 250 work days at 
Clinton Engineer Works during the period of the class, the case file must be reviewed to determine if 
additional days in the SEC can be found by combining days from employment meeting the criteria for 
other SEC classes and aggregating them together to meet the 250-workday requirement. 

While a new SEC class has been added for employees at Clinton Engineer Works, NIOSH intends to 
use any available internal and external monitoring data that may become available for an individual 
claim (and that can be interpreted using existing NIOSH dose reconstruction processes or procedures).  
This means that for claims that do not satisfy the SEC membership criteria, a partial dose 
reconstruction is to be performed by NIOSH.

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalcircularhtml/Circular12-11Attachment1.htm
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A copy of the NIOSH letter to affected Clinton Engineer Works employees is included as Attachment 
2.  

This Circular should be used in conjunction with EEOICPA BULLETIN 11-07, Special Exposure 
Cohort Claim Processing.  A screening worksheet is included as Attachment 3.  

As outlined in EEOICPA BULLETIN NO. 11-07, the district offices are to use the comprehensive list 
provided as the basis for an initial screening of cases associated with all SEC classes.  For screening 
only, the results reflected on the initial screening worksheet must be recorded in ECS using the NIOSH 
Causation Path.  From the NIOSH Causation Path on the case, the ‘View/Perform SEC Screening’ 
window is selected.  Based on the result of the review and in accordance with the ‘SEC Class 
Screening Worksheet’, the appropriate result of “Likely SEC” or “Unlikely SEC” or “SEC 
Development Needed” is selected.  The date of the signed worksheet is recorded in the date field.  The 
reason associated with the SEC is selected in the “Initial SEC Screening Reason” field.  For this SEC, 
the reason is “Rvwd per Circular 12-11, Clinton Engineer Works SEC (1/1/43 – 12/31/49).” If the CE 
determines that the case is going to be awarded based on an SEC, a positive SEC causation path must 
be entered into ECS.  This process is the equivalent of the SER/SEF codes discussed in BULLETIN 
11-07.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

12-12 Brookhaven National Laboratory Special Exposure Cohort Class (SEC) from January 1, 
1980 through December 31, 1993 

EEOICPA CIRCULAR NO. 12-12                 June 10, 2012

SUBJECT:  Brookhaven National Laboratory Special Exposure Cohort Class (SEC) from January 1, 
1980 through December 31, 1993. 

The purpose of this circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the SEC class designation for Brookhaven National Laboratory 
located in Upton, New York.

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from Brookhaven National
Laboratory, in Upton, New York, to be added to the SEC.

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.14.  NIOSH 
submitted its findings to the Advisory Board on Radiation and Worker Health (“the Board”).  On April 
9, 2012, the Board submitted recommendations to the Secretary of Health and Human Services (HHS) 
to add to the SEC a class of employees who worked at Brookhaven National Laboratory in Upton, New
York.

On May 11, 2012, the Secretary of HHS designated the following class for addition to the SEC in a 
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report to Congress:

All employees of the Department of Energy, its predecessor agencies, and their contractors and 
subcontractors who worked at the Brookhaven National Laboratory in Upton, New York, from January 
1, 1980 through December 31, 1993, for a number of work days aggregating at least 250 work days, 
occurring either solely under this employment, or in combination with work days within the parameters
established for one or more other classes of employees included in the Special Exposure Cohort.

A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.  Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of June 10, 
2012, which was 30 days after the Secretary of HHS designated the class for addition to the SEC in the 
report to Congress.

To qualify under this SEC class, the employee must be an employee of the Department of Energy, an 
employee of one of its predecessor agencies, or a contractor or subcontractor who has worked at least 
250 workdays at the Brookhaven National Laboratory, in Upton, New York, between January 1, 1980 
and December 31, 1993.  If the employee does not have 250 workdays at the Brookhaven National 
Laboratory during the period of the class, the case file must be reviewed to determine if additional days
in the SEC can be found by combining days from employment meeting the criteria for other SEC 
classes and aggregating them together to meet the 250-workday requirement.  

While a new SEC class has been added for employees at the Brookhaven National Laboratory, NIOSH 
intends to use any available internal and external monitoring data that may become available for an 
individual claim (and that can be interpreted using existing NIOSH dose reconstruction processes or 
procedures).  This means that for claims that do not satisfy the SEC membership criteria, a partial dose 
reconstruction is to be performed by NIOSH. 

A copy of the NIOSH letter to affected Brookhaven National Laboratory employees is included as 
Attachment 2.

This Circular should be used in conjunction with EEOICPA Bulletin 11-07, Special Exposure Cohort 
Claim Processing. A screening worksheet is included as Attachment 3.

As outlined in EEOICPA BULLETIN NO. 11-07, the district offices are to use the comprehensive list 
provided as the basis for an initial screening of cases associated with all SEC classes.  For screening 
only, the results reflected on the initial screening worksheet must be recorded in ECS using the NIOSH 
causation path.  From the NIOSH Causation Path on the case, the ‘View/Perform SEC Screening’ 
window is selected.  Based on the result of the review and in accordance with the ‘SEC Class 
Screening Worksheet’, the appropriate result of “Likely SEC” or “Unlikely SEC” or “SEC 
Development Needed” is selected.  The date of the signed worksheet is recorded in the date field.  The 
reason associated with the SEC is selected in the “Initial SEC Screening Reason” field.  For this SEC, 
the reason is “Rvwd per Circular 12-12, Brookhaven National Laboratory (1/1/80 - 12/31/93)”.  If the 
CE determines that the case is going to be awarded based on a SEC, a positive SEC causation path 
must be entered into ECS.  This process is the equivalent of the SER/SEF codes discussed in Bulletin 
11-07.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
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Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

12-13 (1) Sarcoma of the lung is a specified cancer. (2) When cancer of the fallopian tubes is 
considered to be ovarian cancer, which is a specified cancer. 

EEOICPA CIRCULAR NO. 12-13                 May 11, 2012

SUBJECT:  (1)         Sarcoma of the lung is a specified cancer.

(2)         When cancer of the fallopian tubes is considered to be ovarian cancer, 
which is a specified cancer.

The purpose of this Circular is to provide clarification on two cancers that can be considered as 
specified cancers under the Special Exposure Cohort (SEC).  The Division of Energy Employees 
Occupational Illness Compensation asked the National Cancer Institute (NCI) to provide guidance on 
whether the above-referenced cancers can be included as specified cancers.  The guidance provided by 
NCI is as follows:

(1)         Sarcoma of the lung:  Sarcoma refers to a diverse group of cancerous tumors found in various 
locations in the body such as the bones and soft tissue (also called connective tissue).  Primary 
lung sarcomas are classified according to their histological features.  Sarcoma of the lung is 
considered a lung cancer.  

(2)         Cancer of the fallopian tube:  An endometrioid adenocarcinoma of the fallopian tube is 
considered as an ovarian cancer under the following condition: An endometrioid carcinoma of 
the fallopian tube from which a transition zone is identified and where the endometrium is 
negative should be called a primary endometrioid carcinoma of the fallopian tube.  High-grade 
endometrioid carcinoma involving the fallopian tube may also involve the ovary.  If both organs
are involved, the convention is to call it ovarian cancer.

Lung cancer and ovarian cancer are specified cancers under the SEC.  Therefore, the DEEOIC has 
determined that this information allows for the two cancers as described above to be treated as 
specified cancers under the SEC.

RACHEL P. LEITON
Director, Division of Energy Employees
Occupational Illness Compensation
Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

12-14 The Feed Material Production Center (FMPC) Special Exposure Cohort Class (SEC) from 
January 1, 1968 through December 31, 1978 

EEOICPA CIRCULAR NO. 12-14                 July 27, 2012

SUBJECT:  The Feed Material Production Center (FMPC) Special Exposure Cohort Class (SEC) from 
January 1, 1968 through December 31, 1978. 

The purpose of this Circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the SEC class designation for the FMPC in Fernald, Ohio.

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 



(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the FMPC, in 
Fernald, Ohio, to be added to the SEC.

NIOSH evaluated the petition under 42 C.F.R § 83.13 and submitted a report of its evaluation findings 
to the Advisory Board on Radiation and Worker Health (“the Board”).  On May 29, 2012, the Board 
submitted recommendations to the Secretary of Health and Human Services (HHS) to add to the SEC a 
class of employees who worked at the FMPC, in Fernald, Ohio.

On June 27, 2012, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All employees of DOE, its predecessor agencies, and their contractors, or subcontractors who worked 
at the Feed Materials Production Center(FMPC) in Fernald, Ohio, from January 1, 1968 through 
December 31, 1978, for a number of work days aggregating at least 250 work days, occurring either 
solely under this employment, or in combination with work days within the parameters established for 
one or more other classes of employees included in the Special Exposure Cohort

A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.  Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of July 27, 
2012, which was 30 days after the Secretary of HHS designated the class for addition to the SEC in the 
report to Congress.

To qualify under this SEC class, the employee must be an employee of the DOE, an employee of one of
its predecessor agencies, or a contractor or subcontractor who has worked at least 250 workdays at the 
FMPC, in Fernald, Ohio from January 1, 1968 through December 31, 1978.  If the employee does not 
have 250 workdays at the FMPC during the period of the class, the case file must be reviewed to 
determine if additional days in the SEC can be found by combining days from employment meeting the
criteria for other SEC classes and aggregating them together to meet the 250-workday requirement.  

While a new SEC class has been added for employees at the FMPC, NIOSH intends to use any 
available internal and external monitoring data that may become available for an individual claim (and 
that can be interpreted using existing NIOSH dose reconstruction processes or procedures).  This 
means that for claims that do not satisfy the SEC membership criteria, a partial dose reconstruction is 
to be performed by NIOSH. 

A copy of the NIOSH letter to affected FMPC employees is included as Attachment 2.

This Circular should be used in conjunction with EEOICPA Bulletin 11-07, Special Exposure Cohort 
Claim Processing. A screening worksheet is included as Attachment 3.

As outlined in EEOICPA BULLETIN NO. 11-07, the district offices are to use the comprehensive list 
provided as the basis for an initial screening of cases associated with all SEC classes.  For screening 
only, the results reflected on the initial screening worksheet must be recorded in ECS using the NIOSH 
Causation Path.  From the NIOSH Causation Path on the case, the ‘View/Perform SEC Screening’ 
window is selected.  Based on the result of the review and in accordance with the ‘SEC Class 
Screening Worksheet’, the appropriate result of “Likely SEC” or “Unlikely SEC” or “SEC 
Development Needed” is selected.  The date of the signed worksheet is recorded in the date field.  The 
reason associated with the SEC is selected in the “Initial SEC Screening Reason” field.  For this SEC, 
the reason is “Rvwd per Circular 12-14, Feed Materials Production Center (FMPC) SEC 
(1/1/68-12/31/78).” If the CE determines that the case is going to be awarded based an SEC, a positive 
SEC causation path must be entered into ECS.  This process is the equivalent of the SER/SEF codes 
discussed in Bulletin 11-07.
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RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

12-15 Winchester Engineering and Analytical Center Special Exposure Cohort Class (SEC) from 
January 1, 1952 through December 31, 1961 

EEOICPA CIRCULAR NO. 12-15            September 22, 2012

SUBJECT:  Winchester Engineering and Analytical Center Special Exposure Cohort Class (SEC) from 
January 1, 1952 through December 31, 1961. 

The purpose of this Circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the SEC class designation for the Winchester Engineering and 
Analytical Center located in Winchester, Massachusetts.

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the Winchester 
Engineering and Analytical Center in Winchester, Massachusetts, to be added to the SEC.

The decision to initiate the petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R § 83.14.  NIOSH 
submitted its findings to the Advisory Board on Radiation and Worker Health (“the Board”) on June 
19, 2012.  On August 1, 2012, the Secretary of Health and Human Services (HHS) received the Board’s
recommendation to add to the SEC a class of employees who worked at the Winchester Engineering 
and Analytical Center in Winchester, Massachusetts.

On August 23, 2012, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All employees of the Department of Energy, its predecessor agencies, and their contractors and
 subcontractors who worked at the Winchester Engineering and Analytical Center in Winchester, 
Massachusetts, from January 1, 1952 through December 31, 1961, for a number of work days 
aggregating at least 250 work days, occurring either solely under this employment, or in combination 
with work days within the parameters established for one or more other classes of employees included 
in the Special Exposure Cohort.

A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.  Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of 
September 22, 2012, which was 30 days after the Secretary of HHS designated the class for addition to 
the SEC in the report to Congress.

To qualify under this SEC class, the employee must be an employee of the Department of Energy 
(DOE), an employee of one of its predecessor agencies, or an employee of a DOE contractor or 
subcontractor who has worked at least 250 workdays at the Winchester Engineering and Analytical 
Center in Winchester, Massachusetts from January 1, 1952 through December 31, 1961.  If the 
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employee does not have 250 workdays at the Winchester Engineering and Analytical Center during the 
period of the class, the case file must be reviewed to determine if additional days in the SEC can be 
found by combining days from employment meeting the criteria for other SEC classes and aggregating 
them to meet the 250-workday requirement.  

While a new SEC class has been added for employees at the Winchester Engineering and Analytical 
Center, NIOSH intends to use any available internal and external monitoring data that may become 
available for an individual claim (and that can be interpreted using existing NIOSH dose reconstruction
processes or procedures).  This means that for claims that do not satisfy the SEC membership criteria, a
partial dose reconstruction is to be performed by NIOSH. 

A copy of the NIOSH letter to affected Winchester Engineering and Analytical Center employees is 
included as Attachment 2.

This Circular should be used in conjunction with EEOICPA Bulletin No. 11-07, Special Exposure 
Cohort Claim Processing. A screening worksheet is included as Attachment 3.

As outlined in EEOICPA Bulletin No. 11-07, the district offices are to use the comprehensive list 
provided as the basis for an initial screening of cases associated with all SEC classes.  For screening 
only, the results reflected on the initial screening worksheet must be recorded in ECS using the NIOSH 
Causation Path.  From the NIOSH Causation Path on the case, the ‘View/Perform SEC Screening’ 
window is selected.  Based on the result of the review and in accordance with the ‘SEC Class 
Screening Worksheet’, the appropriate result of “Likely SEC” or “Unlikely SEC” or “SEC 
Development Needed” is selected.  The date of the signed worksheet is recorded in the date field.  The 
reason associated with the SEC is selected in the “Initial SEC Screening Reason” field.  For this SEC, 
the reason is “Rvwd per Circular 12-15, Winchester Engineering and Analytical Center SEC (1/1/52 – 
12/31/61).” If the CE determines that the case is going to be awarded based on SEC, a positive SEC 
causation path must be entered into ECS.  This process is the equivalent of the SER/SEF codes 
discussed in Bulletin No. 11-07.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

12-16 Hanford Engineer Works Special Exposure Cohort Class (SEC) from July 1, 1972 through 
December 31, 1983 

EEOICPA CIRCULAR NO. 12-16             September 22, 2012

SUBJECT:  Hanford Engineer Works Special Exposure Cohort Class (SEC) from July 1, 1972 through 
December 31, 1983. 

The purpose of this circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the SEC class designation for the Hanford Engineer Works in 
Richland, Washington. 

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
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(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the Hanford Engineer
Works in Richland, Washington.  

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. §83.13.  NIOSH 
submitted its findings to the Advisory Board on Radiation and Worker Health (“the Board”)on June 19,
2012.  On August 1, 2012, the Secretary of Health and Human Services (HHS) received the Board’s 
recommendation to add to the SEC a class of employees who worked at the Hanford Engineer Works in
Richland, Washington.

On August 23, 2012, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All employees of the Department of Energy, its predecessor agencies, and their contractors and 
subcontractors who worked at the Hanford Engineer Works in Richland, Washington from July 1, 1972 
through December 31, 1983, for a number of work days aggregating at least 250 work days, occurring 
either solely under this employment, or in combination with work days within the parameters 
established for one or more other classes of employees in the Special Exposure Cohort.

A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1. Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of 
September 22, 2012, which was 30 days after the Secretary of HHS designated the class for addition to 
the SEC in the report to Congress.

To qualify under this SEC class, the employee must be an employee of the Department of Energy, an 
employee of one of its predecessor agencies, or an employee of a contractor or subcontractor who has 
worked at least 250 workdays in any area of the Hanford Engineer Works in Richland, Washington 
between July 1, 1972 and December 31, 1983.  If the employee does not have 250 workdays at Hanford
Engineer Works during the period of the class, the case file must be reviewed to determine if additional
days in the SEC can be found by combining days from employment meeting the criteria for other SEC 
classes and aggregating them together to meet the 250-workday requirement.  

While a new SEC class has been added for employees at the Hanford Engineer Works, NIOSH intends 
to use any available internal and external monitoring data that may become available for an individual 
claim (and that can be interpreted using existing NIOSH dose reconstruction processes or procedures).  
This means that for claims that do not satisfy the SEC membership criteria, a partial dose 
reconstruction is to be performed by NIOSH. 

A copy of the NIOSH letter to affected Hanford employees is included as Attachment 2. 

This Circular should be used in conjunction with EEOICPA Bulletin No. 11-07, Special Exposure 
Cohort Claim Processing. A screening worksheet is included as Attachment 3.

As outlined in EEOICPA Bulletin No. 11-07, the district offices are to use the comprehensive list 
provided as the basis for an initial screening of cases associated with all SEC classes.  For screening 
only, the results reflected on the initial screening worksheet must be recorded in ECS using the NIOSH 
causation path.  From the NIOSH Causation Path on the case, the ‘View/Perform SEC Screening’ 
window is selected.  Based on the result of the review and in accordance with the ‘SEC Class 
Screening Worksheet,’ the appropriate result of “Likely SEC” or “Unlikely SEC” or “SEC 
Development Needed” is selected.  The date of the signed worksheet is recorded in the date field.  The 
reason associated with the SEC is selected in the “Initial SEC Screening Reason” field.  For this SEC, 
the reason is “Rvwd per Circular 12-16, Hanford SEC (7/1/72 - 12/31/83).”  If the CE determines that 
the case is going to be awarded based on a SEC, a positive SEC causation path must be entered into 
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ECS.  This process is the equivalent of the SER/SEF codes discussed in Bulletin No. 11-07.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

12-17 Clarksville Modification Center, Ft. Campbell Special Exposure Cohort Class (SEC) from 
August 1, 1949 through December 31, 1967 

EEOICPA CIRCULAR NO. 12-17        September 22, 2012

SUBJECT:  Clarksville Modification Center, Ft. Campbell Special Exposure Cohort Class (SEC) from 
August 1, 1949 through December 31, 1967.

The purpose of this circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the SEC class designation for the Clarksville Modification Center, Ft.
Campbell located in Clarksville, Tennessee. 

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the Clarksville 
Modification Center, Ft. Campbell, in Clarksville, Tennessee to be added to the SEC.

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.14.  NIOSH 
submitted its findings to the petitioners and the Advisory Board on Radiation and Worker Health (“the 
Board”) on June 20, 2012.  On August 1, 2012, the Secretary of Health and Human Services (HHS) 
received the  Board’s recommendation to add to the SEC a class of employees who worked at the 
Clarksville Modification Center, Ft. Campbell, in Clarksville, Tennessee.

On August 23, 2012, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All employees of the Department of Energy, its predecessor agencies, and their contractors and 
subcontractors, who worked at the Clarksville Modification Center, Ft. Campbell, in Clarksville, 
Tennessee, from August 1, 1949 through December 31, 1967, for a number of work days aggregating at
least 250 work days, occurring either solely under this employment, or in combination with work days 
within the parameters established for one or more classes of employees included in the Special 
Exposure Cohort.

A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.  Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of 
September 22, 2012, which was 30 days after the Secretary of HHS designated the class for addition to 
the SEC in the report to Congress.

To qualify under this SEC class, the employee must be an employee of the Department of Energy 
(DOE), an employee of one of its predecessor agencies, or an employee of a DOE contractor or 
subcontractor who has worked at least 250 workdays at the Clarksville Modification Center, Ft. 
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Campbell, in Clarksville, Tennessee between August 1, 1949 and December 31, 1967.  If the employee 
does not have 250 workdays at the Clarksville Modification Center, Ft. Campbell during the period of 
the class, the case file must be reviewed to determine if additional days in the SEC can be found by 
combining days from employment meeting the criteria for other SEC classes and aggregating them to 
meet the 250-workday requirement.  

While a new SEC class has been added for employees who worked at the Clarksville Modification 
Center, Fort Campbell, NIOSH intends to use any available internal monitoring data that may become 
available for an individual claim (and that can be interpreted using existing NIOSH dose reconstruction
processes or procedures).  This means that for claims that do not satisfy the SEC membership criteria, a
partial dose reconstruction is to be performed by NIOSH. 

A copy of the NIOSH letter to affected Clarksville Modification Center, Ft. Campbell employees is 
included as Attachment 2.

This Circular should be used in conjunction with EEOICPA Bulletin No. 11-07, Special Exposure 
Cohort Claim Processing. A screening worksheet is included as Attachment 3.

As outlined in EEOICPA Bulletin No. 11-07, the district offices are to use the comprehensive list 
provided as the basis for an initial screening of cases associated with all SEC classes.  For screening 
only, the results reflected on the initial screening worksheet must be recorded in ECS using the NIOSH 
Causation Path.  From the NIOSH Causation Path on the case, the ‘View/Perform SEC Screening’ 
window is selected.  Based on the result of the review and in accordance with the ‘SEC Class 
Screening Worksheet’, the appropriate result of “Likely SEC” or “Unlikely SEC” or “SEC 
Development Needed” is selected.  The date of the signed worksheet is recorded in the date field.  The 
reason associated with the SEC is selected in the “Initial SEC Screening Reason” field.  For this SEC, 
the reason is “Rvwd per Circular 12–17, Clarksville Modification Center SEC (8/1/49-12/31/67).” If 
the CE determines that the case is going to be awarded based an SEC, a positive SEC causation path 
must be entered into ECS.  This process is the equivalent of the SER/SEF codes discussed in Bulletin 
No. 11-07.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

12-18 Medina Modification Center Special Exposure Cohort Class (SEC) from January 1, 1958 
through December 31, 1966 

EEOICPA CIRCULAR NO. 12-18            September 22, 2012

SUBJECT:  Medina Modification Center Special Exposure Cohort Class (SEC) from January 1, 1958 
through December 31, 1966.

The purpose of this Circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the SEC class designation for Medina Modification Center located in
San Antonio, Texas. 
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Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from Medina Modification
Center in San Antonio, Texas, to be added to the SEC.

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  NIOSH 
submitted its findings to the Advisory Board on Radiation and Worker Health (“the Board”) on June 
21, 2012.  On August 1, 2012, the Secretary of Health and Human Services (HHS) received the Board’s
recommendation to add to the SEC a class of employees who worked at the Medina Modification 
Center in San Antonio, Texas. 

On August 23, 2012, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All employees of the Department of Energy, its predecessor agencies, and their contractors and 
subcontractors who worked at the Medina Modification Center in San Antonio, Texas, from January 1, 
1958 through December 31, 1966, for a number of work days aggregating at least 250 work days, 
occurring either solely under this employment, or in combination with work days within the parameters
established for one or more other classes of employees in the Special Exposure Cohort. 

A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.  Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of 
September 22, 2012, which was 30 days after the Secretary of HHS designated the class for addition to 
the SEC in the report to Congress.

To qualify under this class, the employee must be an employee of the Department of Energy (DOE), an 
employee of one of its predecessor agencies, or an employee of a DOE contractor or subcontractor who
has worked at least 250 workdays at the Medina Modification Center in San Antonio, Texas between 
January 1, 1958 through December 31, 1966.  If the employee does not have 250 workdays at Medina 
Modification Center during the period of the class, the case file must be reviewed to determine if 
additional days in the SEC can be found by combining days from employment meeting the criteria for 
other SEC classes and aggregating them to meet the 250-workday requirement. 

While a new SEC class has been added for employees at Medina Modification Center, NIOSH intends 
to use any available internal and external monitoring data that may become available for an individual 
claim (and that can be interpreted using existing NIOSH dose reconstruction processes or procedures).  
This means that for claims that do not satisfy the SEC membership criteria, a partial dose 
reconstruction is to be performed by NIOSH.

A copy of the NIOSH letter to affected Medina Modification Center employees is included as 
Attachment 2.  

This Circular should be used in conjunction with EEOICPA Bulletin No. 11-07, Special Exposure 
Cohort Claim Processing.  A screening worksheet is included as Attachment 3.  

As outlined in EEOICPA Bulletin No. 11-07, the district offices are to use the comprehensive list 
provided as the basis for an initial screening of cases associated with all SEC classes.  For screening 
only, the results reflected on the initial screening worksheet must be recorded in ECS using the NIOSH 
Causation Path.  From the NIOSH Causation Path on the case, the ‘View/Perform SEC Screening’ 
window is selected.  Based on the result of the review and in accordance with the ‘SEC Class 
Screening Worksheet’, the appropriate result of “Likely SEC” or “Unlikely SEC” or “SEC 
Development Needed” is selected.  The date of the signed worksheet is recorded in the date field.  The 
reason associated with the SEC is selected in the “Initial SEC Screening Reason” field.  For this SEC, 
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the reason is “Rvwd per Circular 12-18, Medina Modification Center SEC (1/1/58 – 12/31/66).” If the 
CE determines that the case is going to be awarded based on an SEC, a positive SEC causation path 
must be entered into ECS.  This process is the equivalent of the SER/SEF codes discussed in Bulletin 
No. 11 07.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

2011 EEOICP Final Circulars

11-01 Determination that the Uranium Mill at Shiprock is a DOE facility for the period October 
1984 through November 1986 

EEOICPA CIRCULAR NO. 11-01             December 15, 2010

SUBJECT:  Determination that the Uranium Mill at Shiprock is a DOE facility for the period October 
1984 through November 1986.

The issue was raised as to whether the Uranium Mill at Shiprock, NM is a covered Department of 
Energy (DOE) facility under the Energy Employees Occupational Illness Compensation Program Act 
(EEOICPA).  The site is a former Uranium Mill located on Navajo land.  The mill was shut down in 
1968 and the area was found to have radiological contamination.  As a consequence, DOE was 
obligated under the Uranium Mill Tailings Radiation Control Act (UMTRCA) to conduct 
environmental remediation at this site.  After researching the issue and reviewing documentation 
related to the Uranium Mill at Shiprock, it was determined that it is a covered DOE facility for the 
period October 1984 through November 1986.  

The relevant statutory definition states at §73841 (12): The term “Department of Energy facility” 
means any building, structure, or premise, including the grounds upon which such building, structure, 
or premise is located

(A)          in which operations are, or have been, conducted by, or on behalf of, the Department of 
Energy (except for buildings, structures, premises, grounds, or operations covered by Executive Order 
No. 12344, dated February 1, 1982 (42 U.S.C. 7158 note), pertaining to the Naval Nuclear Propulsion 
Program); and

(B)         with regard to which the Department of Energy has or had

                                            i.      a proprietary interest; or

                                       ii.      entered into a contract with an entity to provide management and 
operation, management and integration, environmental remediation services, 
construction, or maintenance services.  (emphasis added) 42 U.S.C. § 7384l(12).

According to the Department of Energy’s “A Report to Congress on Long-Term Stewardship,” the 
surface remediation, including construction of the disposal cell, was completed in November 1986.  
Other DOE documentation from the Energy Information Administration indicates that the remedial 



work began in October 1984.  This same report states that the remediation was concluded in October 
1986, but given that other DOE documentation indicates that remediation was concluded as of 
November 1986, the latter date will be utilized for administration of the EEOICPA.  Accordingly, it is 
clear from the documentation that DOE was responsible for remediation of the site and coordinated 
contractors to accomplish this work. Conducting this remediation work fulfills the operations (A) 
portion of the definition.  Since an environmental remediation contract is one listed in (B)(ii), the 
Uranium Mill at Shiprock meets the statutory definition of a DOE facility for this period of time. 

The Uranium Mill at Shiprock is a DOE facility for purposes of the EEOICPA for the period October 
1984 through November 1986 and staff should handle claims in a manner consistent with this 
guidance.

Rachel P. Leiton

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

11-02 Consideration of mediastinal lymph node biopsy as medical evidence of lung pathology 
consistent with chronic beryllium disease (CBD) 

EEOICPA CIRCULAR NO. 11-02                 March 8, 2011

SUBJECT:  Consideration of mediastinal lymph node biopsy as medical evidence of lung pathology 
consistent with chronic beryllium disease (CBD). 

The purpose of this circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff how to consider a mediastinal lymph node biopsy as a diagnostic tool 
for the purpose of establishing lung pathology consistent with CBD under Part B of the EEOICPA in 
both the pre and post 1993 requirements. 

Under 42 U.S.C. § 7384l(13), a Part B claim for CBD has the  following requirements –

(A)  For diagnoses on or after January 1, 1993, beryllium sensitivity (as established in accordance with 
paragraph (8)(A)), together with lung pathology consistent with chronic beryllium disease, including—

(i)  a lung biopsy showing granulomas or a lymphocytic process consistent with chronic beryllium 
disease;

(ii)  a computerized axial tomography scan showing changes consistent with chronic beryllium disease;
or

(iii)  pulmonary function or exercise testing showing pulmonary deficits consistent with chronic 
beryllium disease.

(B)  For diagnoses before January 1, 1993, the presence of— 

(i)  occupational or environmental history, or epidemiologic evidence of beryllium exposure; and

(ii)  any three of the following criteria:

(I)  Characteristic chest radiographic (or computed tomography (CT)) abnormalities.

(II)  Restrictive or obstructive lung physiology testing or diffusing lung capacity defect.



(III)  Lung pathology consistent with chronic beryllium disease.

(IV)  Clinical course consistent with a chronic respiratory disorder.

(V)  Immunologic tests showing beryllium sensitivity (skin patch test or beryllium blood test 
preferred).

A mediastinal lymph node biopsy interpreted by a physician as evidence of “lung pathology consistent 
with CBD” may be used to establish CBD in addition to the existing three criteria identified under  § 
7384l(13)(A) for a diagnosis after January 1, 1993. The CE should be aware that a mediastinal lymph 
node biopsy is not the equivalent of a “lung biopsy” and, as such, does not substitute for such in the 
assessment of a post-1993 CBD claim.  

For a diagnosis before January 1, 1993, a mediastinal lymph node biopsy interpreted by a physician as 
evidence of “lung pathology consistent with CBD” may be used to satisfy the diagnostic criteria at § 
7384l(13)(B)(ii)(III).   

With reference to claims under Part E, as there is no statutory requirement regarding the diagnostic 
criteria necessary to substantiate diagnosed CBD, this guidance is relevant only in so far as the program
recognizes that the results of a mediastinal biopsy may be applicable to the assessment of CBD.  

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

11-03 Calculating aggregate work days for employees residing at a Department of Energy (DOE) 
facility 

EEOICPA CIRCULAR NO. 11-03              April 22, 2011

SUBJECT: Calculating aggregate work days for employees residing at a Department of Energy (DOE) 
facility.  

The purpose of this Circular is to clarify for all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff the method by which an employee residing at a DOE facility may be 
credited with work day(s) for purposes of inclusion in the Special Exposure Cohort (SEC).  

Guidance issued by the DEEOIC has defined a work day as the equivalent of an 8 hour work shift.  
This facilitates assessment of total work days based on hourly, daily or, monthly work-shift tallies.  In 
addition, allowance has been granted in policy directives for individuals residing at atomic weapon test 
sites, such as the Nevada Test Site (NTS) and the Pacific Proving Grounds (PPG) to be credited with 
the equivalent of three (8-hour) work days for each calendar day spent working and residing at the test 
site. 

NTS and PPG are unique DOE facilities that were the site of above-ground nuclear weapons testing.  
As part of weapons testing activities at these locations, employees were often required to live onsite in 
remote locations in circumstances that tended to blur the line between work and residency.  
Additionally, the danger inherent in weapons testing, particularly atmospheric testing, and resuspension
of radioactive particles, further distinguishes these facilities from all others.  Although it is recognized 
that employees lived on the premises of other DOE facilities, the circumstances of such residency do 



not include the uniqueness, the remoteness, nor the risks and dangers inherent in living at NTS and 
PPG.  

For this reason, the allowance for considering each 24-hour day spent in residence or employment at a 
Department of Energy facility as three separate work shifts is exclusive to employees at the NTS and 
PPG.  It does not apply to individuals residing at other DOE facilities that are linked to atomic weapons
production or processing.  For purposes of inclusion into the SEC, the assessment of work days for 
these other employees must be derived from evidence of employment during the course of a normal 
work-shift, and does not include credit for three (8-hour) shifts for every 24-hour period spent in 
residence at the facility. 

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

11-04 Linde Ceramics Plant Special Exposure Cohort Class (SEC) from January 1, 1954 through 
December 31, 1969 

EEOICPA CIRCULAR NO. 11-04             May 21, 2011

SUBJECT:  Linde Ceramics Plant Special Exposure Cohort Class (SEC) from January 1, 1954 through 
December 31, 1969.

The purpose of this Circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the SEC class designation for the Linde Ceramics Plant located in 
Tonawanda, New York. 

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the Linde Ceramics 
Plant to be added to the SEC.

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  NIOSH 
submitted its findings to the Advisory Board on Radiation and Worker Health (“the Board”).  On 
March 22, 2011, the Secretary of Health and Human Services (HHS) received the Board’s 
recommendation to add to the SEC a class of employees who worked at the Linde Ceramics Plant in 
Tonawanda, New York.

On April 21, 2011, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All Atomic Weapons Employees who worked at the Linde Ceramics Plant in Tonawanda, New York, 
from January 1, 1954 through December 31, 1969, for a number of work days aggregating at least 250 
work days, occurring either solely under this employment, or in combination with work days within the
parameters established for one or more other classes of employees in the Special Exposure Cohort. 

A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.  Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of May 21, 
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2011, which was 30 days after the Secretary of HHS designated the class for addition to the SEC in the 
report to Congress.

To qualify under this SEC class, the employee must be an Atomic Weapons Employee who has worked 
at least 250 workdays at the Linde Ceramics Plant in Tonawanda, New York between January 1, 1954 
and December 31, 1969.  If the employee does not have 250 workdays at the Linde Ceramics Plant 
during the period of the class, the case file must be reviewed to determine if additional days in the SEC 
can be found by combining days from employment meeting the criteria for other SEC classes and 
aggregating them together to meet the 250-workday requirement.  

While a new SEC class has been added for employees at Linde Ceramics Plant, NIOSH intends to use 
any available internal and external monitoring data that may become available for an individual claim 
(and that can be interpreted using existing NIOSH dose reconstruction processes or procedures).  This 
means that for claims that do not satisfy the SEC membership criteria, a partial dose reconstruction is 
to be performed by NIOSH. 

A copy of the NIOSH letter to affected Linde Ceramics Plant employees is included as Attachment 2.

This Circular should be used in conjunction with EEOICPA Bulletin 11-07, Special Exposure Cohort 
Claim Processing. A screening worksheet is included as Attachment 3.

The reason code “C04, - Rvwd per Circular 11-04” has been added to ECMS to be used in conjunction 
with the NA, ISL, ISU, ISD, SER, and SEF codes as outlined in EEOICPA Bulletin 11-07.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

11-05 Grand Junction Operations Office Special Exposure Cohort Class (SEC) from March 23, 
1943 through January 31, 1975 

EEOICPA CIRCULAR NO. 11-05             May 28, 2011

SUBJECT:  Grand Junction Operations Office Special Exposure Cohort Class (SEC) from March 23, 
1943 through January 31, 1975.

The purpose of this circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the SEC class designation for the Grand Junction Operations Office 
located in Grand Junction, Colorado.

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the Grand Junction 
Operations Office to be added to the SEC.

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  NIOSH 
submitted its findings to the Advisory Board on Radiation and Worker Health (“the Board”).  On 
March 30, 2011, the Secretary of Health and Human Services (HHS) received the Board’s 
recommendation to add to the SEC a class of employees who worked at the Grand Junction Operations 
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Office in Grand Junction, Colorado.

On April 29, 2011, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All employees of the Department of Energy, its predecessor agencies, and its contractors and 
subcontractors who worked at the Grand Junction Operations Office from March 23, 1943 through 
January 31, 1975, for a number of work days aggregating at least 250 work days, occurring either 
solely under this employment, or in combination with work days within the parameters established for 
one or more other classes of employees in the SEC.

A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.  Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of May 29, 
2011, which was 30 days after the Secretary of HHS designated the class for addition to the SEC in the 
report to Congress.

To qualify under this SEC class, the employee must be an employee of the Department of Energy, an 
employee of one of its predecessor agencies, or a contractor or subcontractor who has worked at least 
250 workdays at the Grand Junction Operations Office in Grand Junction, Colorado between March 23,
1943 and January 31, 1975.  If the employee does not have 250 workdays at the Grand Junction 
Operations Office during the period of the class, the case file must be reviewed to determine if 
additional days in the SEC can be found by combining days from employment meeting the criteria for 
other SEC classes and aggregating them together to meet the 250-workday requirement.  

While a new SEC class has been added for employees at the Grand Junction Operations Office, NIOSH
intends to use any available internal and external monitoring data that may become available for an 
individual claim (and that can be interpreted using existing NIOSH dose reconstruction processes or 
procedures).  This means that for claims that do not satisfy the SEC membership criteria, a partial dose 
reconstruction is to be performed by NIOSH. 

A copy of the NIOSH letter to affected Grand Junction Operations Office employees is included as 
Attachment 2.

This Circular should be used in conjunction with EEOICPA Bulletin 11-07, Special Exposure Cohort 
Claim Processing. A screening worksheet is included as Attachment 3.

The reason code “C05, - Rvwd per Circular 11-05” has been added to ECMS to be used in conjunction 
with the NA, ISL, ISU, ISD, SER, and SEF codes as outlined in EEOICPA Bulletin 11-07.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

11-06 Wah Chang Facility Special Exposure Cohort (SEC) Class from January 1, 1971 through 
December 31, 1972 

EEOICPA CIRCULAR NO. 11-06             May 29, 2011
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SUBJECT:  Wah Chang Facility Special Exposure Cohort (SEC) Class from January 1, 1971 through 
December 31, 1972.

The purpose of this Circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the SEC class designation for the Wah Chang facility, in Albany, 
Oregon.

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the Wah Chang 
facility in Albany, Oregon to be added to the SEC.

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  NIOSH 
submitted its findings to the Advisory Board on Radiation and Worker Health (“the Board”).  On 
March 30, 2011, the Secretary of Health and Human Services (HHS) received the Board’s 
recommendation to add to the SEC a class of employees who worked at the Wah Chang facility in 
Albany, Oregon.   

On April 29, 2011, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All Atomic Weapon Employer employees who worked in any building at the Wah Chang 
facility in Albany, Oregon, for the operational period from January 1, 1971 through December
31, 1972, for a number of work days aggregating at least 250 work days, occurring either 
solely under this employment or in combination with work days within the parameters 
established for one or more other classes of employees included in the Special Exposure 
Cohort. 
A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.  Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of May 29, 
2011, which was 30 days after the Secretary of HHS designated the class for addition to the SEC in the 
report to Congress.

To qualify under this SEC class, the employee must be an Atomic Weapons Employee who has worked 
at least 250 workdays at the Wah Chang facility in Albany, Oregon from January 1, 1971 through 
December 31, 1972. If the employee does not have 250 workdays at the Wah Chang facility during the 
period of the class, the case file must be reviewed to determine if additional workdays in the SEC can 
be found by combining workdays from employment meeting the criteria for other SEC classes and 
aggregating them together to meet the 250 workday requirement. 

While a new SEC class has been added for employees at the Wah Chang facility, NIOSH intends to use
any reliable internal and external monitoring data that may be available for an individual claim (and 
that can be interpreted using existing NIOSH dose reconstruction processes or procedures). This means
that for claims that do not satisfy the SEC membership criteria, a partial dose reconstruction is to be 
performed by NIOSH. 

A copy of the NIOSH letter to affected Wah Chang facility employees is included as Attachment 2.

This Circular should be used in conjunction with EEOICPA Bulletin 11-07, Special Exposure Cohort 
Claim Processing. A screening worksheet is included as Attachment 3.

The reason code “C06, - Rvwd per Circular 11-06” has been added to ECMS to be used in conjunction 
with the NA, ISL, ISU, ISD, SER, and SEF codes as outlined in EEOICPA Bulletin 11-07.

RACHEL P. LEITON

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalcircularhtml/Circular11-06Attachment3.htm
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Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

11-07 Norton Co. Special Exposure Cohort (SEC) Class from January 1, 1958 to October 10, 
1962 

EEOICPA CIRCULAR NO. 11-07             May 29, 2011

SUBJECT:  Norton Co. Special Exposure Cohort (SEC) Class from January 1, 1958 to October 10, 
1962.

The purpose of this Circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the SEC class designation for the Norton Co. facility located in 
Worcester, Massachusetts.

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the Norton Co. 
facility to be added to the SEC.

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  NIOSH 
submitted its findings to the Advisory Board on Radiation and Worker Health (“the Board”). On March
30, 2011, the Secretary of Health and Human Services (HHS) received the Board’s recommendation to 
add to the SEC a class of employees who worked at the Norton Co. facility in Worcester, 
Massachusetts.  

On April 29, 2011, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All Atomic Weapons employees who worked in any building or area at the facility owned by 
the Norton Co. (or a subsequent owner) in Worcester, Massachusetts, during the period from 
January 1, 1958 through October 10, 1962, for a number of work days aggregating at least 
250 work days, occurring either solely under this employment, or in combination with work 
days within the parameters established for one or more other classes of employees included in
the Special Exposure Cohort. 
A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.  Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of May 29, 
2011, which was 30 days after the Secretary of HHS designated the class for addition to the SEC in the 
report to Congress.

To qualify under this SEC class, the employee must be an Atomic Weapons Employee who has worked 
at least 250 workdays at the facility owned by the Norton Co. (or a subsequent owner) in Worcester, 
Massachusetts between January 1, 1958 and October 10, 1962.  If the employee does not have 250 
workdays at the Norton Co. during the period of the class, the case file must be reviewed to determine 
if additional days in the SEC can be found by combining days from employment meeting the criteria 
for other SEC classes and aggregating them together to meet the 250-workday requirement.  

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalcircularhtml/Circular11-07Attachment1.htm
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While a new SEC class has been added for employees at the Norton Co. facility, NIOSH intends to use 
any internal and external monitoring data that may become available for an individual claim (and that 
can be interpreted using existing NIOSH dose reconstruction processes or procedures). This means that
for claims that do not satisfy the SEC membership criteria, a partial dose reconstruction is to be 
performed by NIOSH. 

A copy of the NIOSH letter to affected employees is included as Attachment 2.

This Circular should be used in conjunction with EEOICPA Bulletin 11-07, Special Exposure Cohort 
Claim Processing. A screening worksheet is included as Attachment 3.

The reason code “C07, - Rvwd per Circular 11-07” has been added to ECMS to be used in conjunction 
with the NA, ISL, ISU, ISD, SER, and SEF codes as outlined in EEOICPA Bulletin 11-07.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

11-08 Vitro Manufacturing SEC Class from January 1, 1958 through December 31, 1959 

EEOICPA CIRCULAR NO. 11-08                  May 29, 2011

SUBJECT:  Vitro Manufacturing SEC Class from January 1, 1958 through December 31, 1959.

The purpose of this Circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the new SEC class designation for the Vitro Manufacturing facility, 
in Canonsburg, Pennsylvania.

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from the Vitro 
Manufacturing facility in Canonsburg, Pennsylvania, to be added to the Special Exposure Cohort 
(SEC).

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  NIOSH 
submitted its findings to the Advisory Board on Radiation and Worker Health (“the Board”).  On 
March 30, 2011, the Board submitted recommendations to the Secretary of Health and Human Services
(HHS) to add to the SEC an additional class of employees who worked at the Vitro Manufacturing 
facility, in Canonsburg, Pennsylvania.  

On April 29, 2011, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All Atomic Weapons Employer employees who worked at Vitro Manufacturing in 
Canonsburg, Pennsylvania, from January 1, 1958 through December 31, 1959, for a number 
of work days aggregating at least 250 work days, occurring either solely under this 
employment, or in combination with work days within the parameters established for one or 
more other classes of employees included in the Special Exposure Cohort. 
A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
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1.  Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of May 29, 
2011, which was 30 days after the Secretary of HHS designated the class for addition to the SEC in the 
report to Congress.

This is the second SEC class in effect for Vitro Manufacturing. The previous class was the subject of 
DEEOIC Bulletin 09-08. To qualify under this SEC class, the employee must be an Atomic Weapons 
Employee who has worked at least 250 days at the Vitro Manufacturing facility, in Canonsburg, 
Pennsylvania, from January 1, 1958 through December 31, 1959. If the employee does not have 250 
workdays at Vitro Manufacturing during the period of the class, the case file must be reviewed to 
determine if additional workdays in the SEC can be found by combining workdays from employment 
meeting the criteria for other SEC classes and aggregating them together to meet the 250 workday 
requirement.

While a new SEC class has been added for employees at the Vitro Manufacturing facility, NIOSH 
intends to use any internal and external monitoring data that may become available for an individual 
claim (and that can be interpreted using existing NIOSH dose reconstruction processes or procedures).  
Additionally, NIOSH can reconstruct internal and external dose for uranium extraction operations 
based upon source term information and can estimate occupational medical dose.  This means that for 
claims that do not satisfy the SEC membership criteria, a partial dose reconstruction is to be performed 
by NIOSH. 

A copy of the NIOSH letter to affected Vitro Manufacturing employees is included as Attachment 2.

This Circular should be used in conjunction with EEOICPA Bulletin 11-07, Special Exposure Cohort 
Claim Processing. A screening worksheet is included as Attachment 3.

The reason code “C08, - Rvwd per Circular 11-08” has been added to ECMS to be used in conjunction 
with the NA, ISL, ISU, ISD, SER, and SEF codes as outlined in EEOICPA Bulletin 11-07.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

11-09 Corporate name change of Brush Wellman, Inc. a statutory beryllium vendor 

EEOICPA CIRCULAR NO. 11-09                  May 13, 2011

SUBJECT: Corporate name change of Brush Wellman, Inc. a statutory beryllium vendor.  

The purpose of this Circular is to inform all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff that on March 8, 2011, the corporate name of Brush Wellman Inc. 
changed to Materion Brush Inc. 

As enunciated in EEOICPA Circular 03-1, the covered time frame for this statutory beryllium vendor is
August 18, 1943 and continuing.  Furthermore, as a statutory beryllium vendor, Materion Brush 
employees in the United States are covered regardless of work location.

RACHEL P. LEITON

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalcircularhtml/Circular11-08Attachment3.htm
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Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

11-10 Sandia National Laboratories Special Exposure Cohort Class (SEC) from January 1, 1949 
through December 31, 1962 

EEOICPA CIRCULAR NO. 11-10             September 9, 2011

SUBJECT:  Sandia National Laboratories Special Exposure Cohort Class (SEC) from January 1, 1949 
through December 31, 1962. 

The purpose of this circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the SEC class designation for Sandia National Laboratories in 
Albuquerque, New Mexico. 

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from Sandia National 
Laboratories in Albuquerque, New Mexico.

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  NIOSH 
submitted its findings to the Advisory Board on Radiation and Worker Health (“the Board”).  On July 
11, 2011, the Secretary of Health and Human Services (HHS) received the Board’s recommendation to 
add to the SEC a class of employees who worked at Sandia National Laboratories in Albuquerque, New
Mexico.

On August 10, 2011, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All employees of the Department of Energy, its predecessor agencies, and its contractors and 
subcontractors who worked in any area at Sandia National Laboratories in Albuquerque, New Mexico 
from January 1, 1949 through December 31, 1962, for a number of work days aggregating at least 250 
work days, occurring either solely under this employment, or in combination with work days within the
parameters established for one or more other classes of employees in the Special Exposure Cohort.

A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.  Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of 
September 9, 2011, which was 30 days after the Secretary of HHS designated the class for addition to 
the SEC in the report to Congress.

To qualify under this SEC class, the employee must be an employee of the Department of Energy, an 
employee of one of its predecessor agencies, or a contractor or subcontractor who has worked at least 
250 workdays in any area of the Sandia National laboratories in Albuquerque, New Mexico between 
January 1, 1949 and December 31, 1962.  If the employee does not have 250 workdays at Sandia 
National Laboratories during the period of the class, the case file must be reviewed to determine if 
additional days in the SEC can be found by combining days from employment meeting the criteria for 
other SEC classes and aggregating them together to meet the 250-workday requirement.  

While a new SEC class has been added for employees at Sandia National Laboratories, NIOSH intends 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalcircularhtml/Circular11-10Attachment1.htm
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to use any available internal and external monitoring data that may become available for an individual 
claim (and that can be interpreted using existing NIOSH dose reconstruction processes or procedures).  
This means that for claims that do not satisfy the SEC membership criteria, a partial dose 
reconstruction is to be performed by NIOSH. 

A copy of the NIOSH letter to affected Sandia National Laboratories employees is included as 
Attachment 2.

This Circular should be used in conjunction with EEOICPA Bulletin No. 11-07, Special Exposure 
Cohort Claim Processing. A screening worksheet is included as Attachment 3.

The reason code “C10, - Rvwd per Circular 11-10, Sandia National Laboratories SEC 
(1/1/49-12/31/62)” has been added to ECMS to be used in conjunction with the NA, ISL, ISU, ISD, 
SER, and SEF codes as outlined in EEOICPA Bulletin No. 11-07.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

11-11 General Electric Co. Special Exposure Cohort Class (SEC) from January 1, 1961 through 
June 30, 1970 

EEOICPA CIRCULAR NO. 11-11            September 30, 2011

SUBJECT:  General Electric Co. Special Exposure Cohort Class (SEC) from January 1, 1961 through 
June 30, 1970. 

The purpose of this circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff of the SEC class designation for General Electric Co. in Evendale, 
Ohio. 

Pursuant to the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA) and 42 C.F.R. Part 83, a petition was filed on behalf of workers from General Electric Co. 
in Evendale, Ohio.

The decision to initiate this petition occurred after the National Institute for Occupational Safety and 
Health (NIOSH) determined that it could not reconstruct a dose under 42 C.F.R. § 83.13.  NIOSH 
submitted its findings to the Advisory Board on Radiation and Worker Health (“the Board”).  On July 
27, 2011, the Board submitted recommendations to the Secretary of Health and Human Services (HHS)
to add to the SEC a class of employees who worked at General Electric Co. in Evendale, Ohio.

On August 31, 2011, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

All employees of the Department of Energy, its predecessor agencies, and their contractors and 
subcontractors who worked at General Electric Co. in Evendale, Ohio, from January 1, 1961 through 
June 30, 1970, for a number of work days aggregating at least 250 work days, occurring either solely 
under this employment, or in combination with work days within the parameters established for one or 
more other classes of employees in the Special Exposure Cohort.

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalcircularhtml/Circular11-10Attachment3.htm
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A copy of the Secretary’s letter to Congress recommending the designation is included as Attachment 
1.  Although Congress had the authority to reject the recommendation within a 30-day time frame, 
Congress took no action.  Therefore, the SEC designation for this class became effective as of 
September 30, 2011, which was 30 days after the Secretary of HHS designated the class for addition to 
the SEC in the report to Congress.

To qualify under this SEC class, the employee must be an employee of the Department of Energy, an 
employee of one of its predecessor agencies, or a contractor or subcontractor who has worked at least 
250 workdays at General Electric Co. in Evendale, Ohio between January 1, 1961 and June 30, 1970.  
If the employee does not have 250 workdays at General Electric Co. in Evendale, Ohio during the 
period of the class, the case file must be reviewed to determine if additional days in the SEC can be 
found by combining days from employment meeting the criteria for other SEC classes and aggregating 
them together to meet the 250-workday requirement.  

While a new SEC class has been added for employees who worked at General Electric Co. in Evendale,
Ohio, NIOSH intends to use any available internal and external monitoring data that may become 
available for an individual claim (and that can be interpreted using existing NIOSH dose reconstruction
processes or procedures).  This means that for claims that do not satisfy the SEC membership criteria, a
partial dose reconstruction is to be performed by NIOSH. 

A copy of the NIOSH letter to affected General Electric Co. employees is included as Attachment 2.

This Circular should be used in conjunction with EEOICPA Bulletin No. 11-07, Special Exposure 
Cohort Claim Processing. A screening worksheet is included as Attachment 3.

The reason code “C11, - Rvwd per Circular 11-11, General Electric Co. (Ohio) SEC (1/1/61-6/30/70)” 
has been added to ECMS to be used in conjunction with the NA, ISL, ISU, ISD, SER, and SEF codes 
as outlined in EEOICPA Bulletin No. 11-07.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Attachments

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

2010 EEOICP Final Circulars

10-01 High Energy Rate Forging Facility is a DOE facility

EEOICPA CIRCULAR NO. 10-01             October 28, 2009

SUBJECT:  High Energy Rate Forging Facility is a DOE facility

As part of adjudicating a claim, the issue was raised as to whether the High Energy Rate Forging 
(HERF) facility in Oxnard, CA was a covered Department of Energy (DOE) facility under the Energy 
Employees Occupational Illness Compensation Program Act (EEOICPA).  After researching the issue 
and reviewing related documentation, it was determined that the HERF facility is a covered DOE 
facility from 1984 through June 30, 1997.  

The relevant statutory definition states: The term “Department of Energy facility” means any building, 
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structure, or premise, including the grounds upon which such building, structure, or premise is located

(A)          in which operations are, or have been, conducted by, or on behalf of, the Department of 
Energy (except for buildings, structures, premises, grounds, or operations covered by Executive Order 
No. 12344, dated February 1, 1982 (42 U.S.C. 7158 note), pertaining to the Naval Nuclear Propulsion 
Program); and

(B)         with regard to which the Department of Energy has or had

                                            i.      a proprietary interest; or

                                       ii.      entered into a contract with an entity to provide management and 
operation, management and integration, environmental remediation services, 
construction, or maintenance services.  (emphasis added) 42 U.S.C. § 7384l(12).

The HERF facility was used to perform forgings in the manufacture of non-nuclear weapons parts 
under the direction of DOE’s Rocky Flats Plant. This work demonstrates that the HERF performed 
operations “on behalf of” the DOE.

Based upon an official DOE website and a publication entitled, “Rockwell International, Precision 
Forge Oxnard Facility, Capability Study,” DOE owned the HERF facility property from 1984 through 
June 30, 1997, thus fulfilling the second part of the definition for proprietary interest.  Additionally, the 
HERF was operated under the same management and operation (M&O) contract as the Rocky Flats 
Plant.  These M&O contractors were Rockwell International, EG&G Rocky Flats, Inc. and Kaiser Hill. 

Accordingly, the HERF is a DOE facility for purposes of the EEOICPA for the period from 1984 
through June 30, 1997 and staff should handle claims in a manner consistent with this guidance.

Rachel P. Leiton

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

10-02 Linde Ceramics Plant Residual Radiation Period 

EEOICPA CIRCULAR NO.  10-02            February 24, 2010

SUBJECT:  Linde Ceramics Plant Residual Radiation Period

The purpose of this Circular is to explain the coverage of certain employees at the Linde Ceramics 
Plant in Tonawanda, New York under Part B of the Energy Employees Occupational Illness 
Compensation Program Act (EEOICPA) who worked solely during the period defined by the National 
Institute for Occupational Safety and Health (NIOSH) as having the potential for significant residual 
radiation.  

Circular No. 07-07 stated that Buildings 30, 31, 37 and 38 had been determined to meet the definition 
of a Department of Energy (DOE) facility for purposes of EEOICPA from 1942 through 1953.  That 
determination has since been incorporated into the recent publication of all DOE facilities currently 
covered under EEOICPA in the Federal Register on June 23, 2009.  

Circular No. 07-07 also stated that the remaining portion of the Linde Ceramics Plant, the Tonawanda 
Laboratory (Building 14), did not meet the statutory definition of a DOE facility.  Thus, the basic 



EEOICPA coverage outlined in Circular No. 07-07 remains unchanged, including the fact that the 
Tonawanda Laboratory continues to be treated as an AWE facility.  

Circular No. 07-07 suggested that employees who worked in Buildings  30, 31, 37 and 38 only during 
the period that NIOSH found had potential for significant residual radiation did not qualify for 
coverage as atomic weapons employees under Part B of EEOICPA because they did not work at an 
AWE facility.  It has now been determined that this suggestion was incorrect because it failed to take 
into account that the 2004 amendments to EEOICPA added a second way for these workers to qualify 
as atomic weapons employees.  Under this second definition, an atomic weapons employee is:

(B)  An individual employed—

(i)   at a facility with respect to which the National Institute for Occupational Safety 
and Health, in its report dated October 2003 and titled “Report on Residual 
Radioactive and Beryllium Contamination at Atomic Weapons Employer Facilities 
and Beryllium Vendor Facilities”, or any update to that report, found that there is a 
potential for significant residual contamination outside of the period in which 
weapons-related production occurred;

(ii)  by an atomic weapons employer or subsequent owner or operators of a facility 
described in clause (i); and

(iii) during a period, as specified in such report or any update to such report, of 
potential for significant residual radioactive contamination at such facility.

Because employees who worked in Buildings 30, 31, 37 and 38 only during the residual contamination 
period:

(1) worked at a facility that NIOSH found had a potential for residual radioactive contamination;

(2) worked for an AWE (since the Linde Air Products Company retained its status as an AWE 
notwithstanding the change in the status of Buildings 30, 31, 37 and 38 to a DOE facility); and 

(3) worked during the period designated by NIOSH as having potential for significant residual 
radioactive contamination;

all Linde Air Products Company employees who worked for that company in Buildings 30, 31, 37 or 
38 solely during the residual radioactive contamination period meet the definition of an “atomic 
weapons employee” added by the 2004 amendments.  Also under this second definition, all employees 
of subsequent owners or operators of the Linde Ceramics Plant, such as Praxair, who worked for that 
company only in Buildings 30, 31, 37 or 38 solely during the residual radioactive contamination 
period, are also atomic weapons employees.     

Determining that a portion of the Linde Ceramics Plant was a DOE facility rather than an AWE facility 
has no effect on the SEC class designation pertaining to a class of Linde Ceramics Plant employees.  
This Circular also does not change any aspect of EEOICPA Bulletin No. 06-06, which outlines how to 
handle the Linde Ceramics Plant SEC class.  Proceed to handle all Linde Ceramics Plant claims in 
accordance with this guidance.

Rachel P. Leiton

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 



Representatives, District Office Mail & File Section, Resource Center Managers

10-03 St. Louis Airport Storage Site (SLAPS) is a DOE facility 

EEOICPA CIRCULAR NO. 10-03                  April 13, 2010

SUBJECT:  St. Louis Airport Storage Site (SLAPS) is a DOE facility

The purpose of this Circular is to provide information on a change in coverage under the Energy 
Employees Occupational Illness Compensation Program Act (EEOICPA) at the St. Louis Airport 
Storage Site (SLAPS) in St. Louis, Missouri. A recent review of the documentation associated with this
facility makes it clear that the Atomic Energy Commission (AEC) and the Department of Energy 
(DOE) owned this property at times.  Therefore SLAPS is a covered DOE facility from 1947 through 
1973 and then again from 1984 though 1998.  

The relevant statutory definition states: The term “Department of Energy facility” means any building, 
structure, or premise, including the grounds upon which such building, structure, or premise is located

(A)          in which operations are, or have been, conducted by, or on behalf of, the Department of 
Energy (except for buildings, structures, premises, grounds, or operations covered by Executive Order 
No. 12344, dated February 1, 1982 (42 U.S.C. 7158 note), pertaining to the Naval Nuclear Propulsion 
Program); and

(B)         with regard to which the Department of Energy has or had

                                            i.      a proprietary interest; or

                                       ii.      entered into a contract with an entity to provide management and 
operation, management and integration, environmental remediation services, 
construction, or maintenance services.  (emphasis added) 42 U.S.C. § 7384l(12).

The SLAPS location was used by the DOE and its predecessor agencies to store residues from the 
Mallinckrodt Chemical Works. This work allows SLAPS to fulfill the “operations” prong of the DOE 
facility definitional test. Moreover, since it is known that the AEC and then DOE owned the premises 
at various times, this establishes the “proprietary interest” criteria.  

Accordingly, SLAPS is a DOE facility for purposes of the EEOICPA for the period from 1947 through 
1973 and then again from 1984 thought 1998, and staff should handle claims in a manner consistent 
with this guidance.

Rachel P. Leiton

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

10-04 Ionizing Radiation Health Effects under Part E 

EEOICPA CIRCULAR NO. 10-04              August 27, 2010

SUBJECT: Ionizing radiation health effects under Part E

The purpose of this circular is to notify all Division of Energy Employees Occupational Illness 



Compensation (DEEOIC) staff that we have identified three non-cancerous occupational diseases 
associated with exposure to ionizing radiation:

1) Aplastic Anemia (ICD-9 code 284.89)

2) Cataract, chemical or radiation induced 

(ICD-9 code 366.46)

3) Radiation sickness-acute (ICD-9 code 990)

By recognizing these non-cancerous occupational diseases as being associated with ionizing radiation, 
the DEEOIC is also better aligning the Site Exposure Matrix (SEM) with the National Library of 
Medicine’s Haz-Map database.  

Each of the occupational affects noted in this circular require exposures to a very high dose[1] of 
radiation and have short latency periods as shown in this table:

Condition Radiation level needed to 
induce

Latency period

Aplastic Anemia 125 rem 6 months or less

Cataracts 500-800 rem directed 
towards lens of the eye

A year or less

Radiation Sickness (Acute) 100-200 rem Two weeks or less

The levels of radiation needed to induce these conditions would be the result of an acute event, not 
chronic levels accumulated over a lifetime of radiation work, and not the exposure received as part of 
normal radioactive processing work.  In other words, the only way to have a causal relationship 
between ionizing radiation and these three conditions is if the employee was involved in a serious 
radiation accident.  Such accidents are very rare and would be well-documented in Department of 
Energy (DOE) records. The evidence needed to support such an exposure includes incident and/or 
accident reports or medical or dosimetry records specific to the individual that identifies the type of 
excursion or incident in which the employee was involved.  The aggregate dose resulting from a dose 
reconstruction performed by the National Institute for Occupational Safety and Health (NIOSH) does 
not provide suitable evidence, as these dose reconstructions look at chronic exposure covering many 
years.

If an employee has a diagnosis of one of these three conditions and medical, dosimetry, or incident 
reports indicating high or accidental radiation exposure due to a specific event or acute exposure, the 
case needs to be referred to the National Office for a health physicist review and causation 
determination.  

In SEM, ionizing radiation is shown at the site level only.  This means that ionizing radiation will 
appear on the drop-down list of toxic substances for each site where ionizing radiation was present, but 
will not appear in building, labor category, or work process profiles. This is appropriate because 
exposure to these very high levels of ionizing radiation is not part of any worker’s normal job 
activities, past or present. 

While the acute levels of occupational radiation discussed in this circular are rare, various medical 



procedures associated with cancer treatment may involve equivalent exposure. If a claimant has had 
radiation therapy to treat a work-related cancer and has any of the conditions mentioned in this circular,
staff are to develop the condition(s) under the guidelines for consequential illness described in item 6 
of Procedure Manual Chapter 2-1500. 

As always, cancer claims associated with exposure to ionizing radiation should be handled under Part 
B where NIOSH will perform a dose reconstruction as part of establishing a probability of causation.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

[1] For comparison, 450 rem can be a fatal dose of radiation and result in death in 50% of those so 
exposed within 30 days of receiving such an acute dose, depending on how it is received by the body.  

2009 EEOICP Final Circulars

09-01 This Circular provides clarification of the procedure for determining impairment ratings 
for Part E claims 

EEOICPA CIRCULAR NO.09-01         February 6, 2009

SUBJECT:  This Circular provides clarification of the procedure for determining impairment ratings 
for Part E claims.

Under Part E of the Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA), as amended (42 U.S.C. § 7384 et seq.) the Secretary of Labor is required to determine 
minimum impairment ratings “in accordance with” the American Medical Association’s (AMA’s) 
Guides to the Evaluation of Permanent Impairment (the Guides).  42 U.S.C. § 7385s-2(b).  The 
Division of Energy Employees Occupational Illness Compensation (DEEOIC), in its implementing 
regulations, requires that impairments be evaluated in accordance with the “current edition” of the 
Guides. 20 C.F.R. § 30.901(b).  The Guides provide instructions to rating physicians to determine the 
total percentage of whole body impairment due to injury or illness.

At the time that the amendments to the Act creating Part E were enacted (October 28, 2004), and as of 
the effective date of DEEOIC’s implementing regulations (February 27, 2007), the current edition of 
the Guides was the Fifth Edition.  In January of 2008, the AMA published the Sixth Edition of the 
Guides.  In the interest of congruity and fairness to claimants, DEEOIC has concluded that evaluations 
to determine percentages for impairment claims submitted by Part E claimants must be made using the 
Fifth Edition of the Guides.    

Following consultation with DEEOIC medical professionals, the Division has determined that the Sixth
Edition of the Guides represent a major departure from the Fifth Edition, and would likely have a 
significant impact on claimants applying for impairment benefits under Part E.  This impact will 
negatively affect most claims submitted by lowering the percentage of impairment, and add 



unnecessary delays to the time required to receive an evaluation.  DEEOIC has determined that 
continued use of the Fifth Edition will most benefit EEOICPA Part E claimants, and will result in a 
more expedient evaluation and compensation process.  Additionally, all prior impairment evaluations 
were performed based on the Fifth Edition of the Guides.  A change to the Sixth Edition methodology 
would unfairly penalize future claimants who file for impairment benefits vis-à-vis previous claimants.
 Claimants who have already received impairment awards, yet wish to have their percentages 
reevaluated due to changed circumstances, would likewise be unfairly affected by transition to the 
Sixth Edition. 

As has been discussed, the Act is silent on the edition of the Guides to be used in Part E impairment 
evaluations.  42 U.S.C. § 7385s-2(b).  However, DEEOIC’s regulations require use of the “current 
edition” of the Guides.  20 C.F.R. § 30.901(b).  At the time of the regulation’s effective date, the Fifth 
Edition was the “current edition” of the Guides.  As such, continued use of the Fifth Edition is 
appropriate given DEEOIC’s administrative rules.

Retention of the Fifth Edition alleviates the need for medical providers and DEEOIC District Medical 
Consultants (DMCs) to be retrained using the methods required by the Sixth Edition.  Part E claimants 
seeking impairment evaluations will benefit from the greater availability of physicians with training in 
the Fifth Edition, particularly in medically underserved areas.

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office, Mail & File Sections, Resource Center Managers

2008 EEOICP Final Circulars

08-01 Massachusetts Institute of Technology 

EEOICPA CIRCULAR NO. 08-01             October 10, 2007

SUBJECT:  Massachusetts Institute of Technology  

The purpose of this Circular is to provide information on a change in EEOICPA coverage at the 
Massachusetts Institute of Technology (MIT) in Cambridge, Massachusetts.  

The determination has been made that the Hood Building, which is adjacent to the MIT campus, meets 
the definition of a DOE facility from 1946-1963.  It has also been determined that MIT itself is validly 
designated as an Atomic Weapons Employer (AWE) from 1942-1946 and as a beryllium vendor for 
1943-1946. Prior to this Circular the designation was for MIT as both an AWE and beryllium vendor 
for 1942-1963. 

As a result of the recent determinations, EEOICPA coverage relating to MIT can now be stated as 
follows:

•    MIT is an AWE for 1942-1946

•    MIT is a beryllium vendor for 1943-1946

•    The Hood Building is a DOE facility for 1946-1963 (during which there was the potential for 



beryllium exposure from AEC activities).  

Characterizing the Hood Building as a DOE facility for this time period means that contractors 
performing work on behalf of the Atomic Energy Commission (AEC), a DOE predecessor agency, who
worked in the Hood Building during this timeframe are now covered under Part E of the EEOICPA. 

The contractors working in the Hood Building were primarily employees of the Massachusetts Institute
of Technology and Nuclear Metals, Inc. 

PETER M. TURCIC

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

08-02 General Steel 

EEOICPA CIRCULAR NO. 08-02             November 1, 2007

SUBJECT:  This Circular clarifies coverage for the General Steel Industries facility in Granite City, 
Illinois. 

A recent review of documentation pertaining to General Steel Industries in Granite City, Illinois has 
resulted in additional information regarding the location of this designated atomic weapons employer 
(AWE).  The address of the AWE known as “General Steel Industries” is 1417 State Street in Granite 
City, Illinois.  The building at 1417 State Street is part of what was later known as Granite City Steel’s 
“South Plant.” For a claim to receive consideration under the Energy Employees Occupational Illness 
Compensation Program Act (EEOICPA), it must be established that the employee worked at the 1417 
State Street address, or within the South Plant generally.

General Steel Industries performed weapons-related work from 1953 to 1966.  During that period, 
however, “Granite City Steel” coexisted as a separate company in Granite City, IL.  This has led to 
some confusion because Granite City Steel is shown as an “also known as” name for this AWE. The 
purpose of this circular is to clarify the facility definition by providing specific information about the 
address of the AWE, which was not previously identified.  This circular is for clarification purposes 
only and does not change actual EEOICPA coverage for this facility in any way. 

This particular General Steel Industries plant ceased operations in 1972 and was then purchased by 
Granite City Steel.  Granite City Steel was itself a subsidiary of National Steel Corporation.  Since 
Granite City Steel and National Steel Corporation are “subsequent owners or operators” of the 1417 
State Street AWE facility (which had residual radioactive contamination until remediation in 1993), 
they are validly characterized under the category of “also known as.”  To be an AWE employee, the 
worker must have been employed by and at General Steel Industries or employed by a subsequent 
owner/operator (Granite City Steel) at the General Steel Industries’ location at 1417 State Street.

Granite City Steel’s other plant in Granite City is not covered.  Its location is variously described as 
being on 20th or 21st Streets because 20th Street serves as the major transportation route to the plant, 
but it also has a Madison Street address.

PETER M. TURCIC

Director, Division of Energy Employees



Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

08-03 Rocky Flats Building 881 

EEOICPA CIRCULAR NO. 08-03             November 6, 2007        

SUBJECT:  Rocky Flats Building 881  

In DEEOIC Bulletin 08-01, “Rocky Flats SEC designations,” provisions for including employees in the
SEC are outlined in Action #4.  One of the three evidentiary methods by which an employee who 
worked at Rocky Flats during the specified time period and with a specified cancer can be found to 
have “been monitored or should have been monitored,” is that the employee worked in one of nine 
buildings that are listed in the Bulletin.  It has been determined that Building 881 should be added to 
that list. Although NIOSH did not identify this building specifically to the DEEOIC as one in which 
there was exposure to plutonium, their SEC Petition Evaluation Report states on page 24 in its 
description of Building 881, “Small quantities of other radioactive materials such as 233U and Pu were 
also handled.”  Additionally, in completing dose reconstructions for Rocky Flats workers, NIOSH 
added neutron dose to employees who worked in Building 881, even though those workers were not on
the Rocky Flats Neutron Dosimetry Reconstruction Project List.  Therefore, because there is the 
potential that employees worked with plutonium in Building 881 and therefore should have been 
monitored for neutrons, the CE can accept that employees with a work location of Building 881 who 
meet the other criteria for inclusion in the SEC, are included in the class.

PETER M. TURCIC

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

08-04 Change to the EEOICPA covered time period at the DeSoto Avenue facility 





08-05 OSTI as a covered DOE facility 

EEOICPA CIRCULAR NO. 08-05             May 2, 2008

SUBJECT:  OSTI as a covered DOE facility

As part of adjudicating a claim, the issue was raised as to whether the Office of Scientific and 
Technical Information (OSTI) in Oak Ridge, TN was a covered DOE facility for the period 
1957-present under the Energy Employees Occupational Illness Compensation Program Act (EEOICPA
or the Act).  After researching the issue and reviewing related documentation, it was been determined 
that OSTI is a covered DOE facility.  

Prior to publication of this circular, OSTI was not recognized as a covered facility under the EEOICPA.
The purpose of this circular is to alert all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff that OSTI is now a covered DOE facility.  Accordingly, OSTI federal 
employees are now covered under Part B and any OSTI contractor and/or subcontractor employees are 
additionally eligible for Part E. 

OSTI’s current street address is 1 Science.gov Way in Oak Ridge, Tennessee.  Prior to November 7, 
2003, the street address for OSTI, at this exact same location, was 175 Oak Ridge Turnpike, Oak 
Ridge, TN. 

The determination that OSTI is a DOE facility is based upon the Act.  The relevant statutory section is:

42 U.S.C. § 7384l(12) The term “Department of Energy facility” means any building, structure, or 
premise, including the grounds upon which such building, structure, or premise is located

(A)          in which operations are, or have been, conducted by, or on behalf of, the Department of 
Energy (except for buildings, structures, premises, grounds, or operations covered by Executive Order 
No. 12344, dated February 1, 1982 (42 U.S.C. 7158 note), pertaining to the Naval Nuclear Propulsion 
Program); and

(B)         with regard to which the Department of Energy has or had

i.      a proprietary interest; or



ii.      entered into a contract with an entity to provide management and operation, management and 
integration, environmental remediation services, construction, or maintenance 
services.  (emphasis added) 42 U.S.C. § 7384l(12).

OSTI has served as a repository for all technical reports pertaining to the Department of Energy and its 
predecessor agencies since 1943. Its basic functions are the collection, preservation and dissemination 
of energy-related scientific and technical information.  Additionally, it was previously concluded that 
the term “operations” in §73841 (12) has a broad meaning and there is no requirement that the work 
performed in a DOE building have a “nuclear weapons nexus” in order for that building to properly be 
considered a “Department of Energy facility” under EEOICPA.  Therefore, the library–type work 
performed at OSTI constitutes “operations” on behalf of the DOE. 

With regard to fulfilling the second part of the definition, the building in which OSTI is now housed 
was built by the AEC as a warehouse sometime after the final drawings were approved on January 6, 
1948, and was in use by 1950.  Architectural schematics indicate that in 1957, Building 1916 T-1 was 
significantly expanded and interior walls were added for the purpose of housing the relocated OSTI 
(then TISE) offices.  The schematics refer to the “United States Atomic Energy Commission” as the 
owner of the property in 1957 and current real estate assessment data available through the State of 
Tennessee indicate that DOE continues to own the property today. This therefore shows that DOE has a
proprietary interest in the “buildings, structure and land” which house OSTI and the EEOICPA 
statutory definition of a DOE facility is therefore met, effective January 1, 1957.

PETER M. TURCIC

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
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Representatives, District Office Mail & File Section

08-06 Expansion of Nevada Test Site to include Area 51 

EEOICPA CIRCULAR NO. 08-06               August 5, 2008

SUBJECT:  Expansion of Nevada Test Site to include Area 51

The purpose of this circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff that Area 51 is part of the Nevada Test Site (NTS) for the years 
1958-1999.

NTS is a covered DOE facility for the period 1951-present. The DEEOIC considers Area 51 part of 
NTS for the period 1958-1999.  The DOE categorizes Reynolds Electrical and Engineering Company 
(REECO) and Bechtel Nevada, Inc. as “captive contractors,” for the DOE and its predecessors, 
including both the Atomic Energy Commission (AEC) and the Energy Research and Development 
Agency (ERDA).  This means that employees of REECO and Bechtel Nevada who worked at the NTS,
including Area 51, are DOE contractor employees, regardless of what information may previously have
been received from DOE. 

Additionally, staff is reminded that there is an SEC class in effect for the NTS.  The NTS class in the 
SEC covers the years January 27, 1951 through December 31, 1962 and procedures for assessing 
inclusion in the class are outlined in Bulletin No. 06-16. DOE contractor employment in Area 51 
counts towards the 250 days needed for inclusion in the NTS SEC class. This means that any REECO, 



Bechtel Nevada or other DOE contractor or sub-contractor employment in Area 51 between the years 
1958 and 1962 counts towards inclusion in the NTS SEC class. 

The determination that Area 51 is part of the NTS and therefore part of a DOE facility is based upon 
the Act.  The relevant statutory section is:

42 U.S.C. § 7384l(12) The term “Department of Energy facility” means any building, structure, or 
premise, including the grounds upon which such building, structure, or premise is located

(A)          in which operations are, or have been, conducted by, or on behalf of, the Department of 
Energy (except for buildings, structures, premises, grounds, or operations covered by Executive Order 
No. 12344, dated February 1, 1982 (42 U.S.C. 7158 note), pertaining to the Naval Nuclear Propulsion 
Program); and

(B)         with regard to which the Department of Energy has or had

                                            i.      a proprietary interest; or

                                       ii.      entered into a contract with an entity to provide management and 
operation, management and integration, environmental remediation services, 
construction, or maintenance services.  (emphasis added) 42 U.S.C. § 7384l(12).

DOE has acknowledged that Area 51 was the location of DOE operations and therefore the first prong 
of the definitional test is met. 

With regard to the second prong of the DOE facility definition, DOE has reported, “The referenced 
area is one that had historically been part of NTS.  In 1958, under Public Land Order 1662, 
approximately 38,000 acres (60 square miles) of land was administratively withdrawn by the 
Department of Interior for use by the AEC as part of its NTS.  Following its designation as part of 
NTS, the area was then referred to as “Area 51” at some point during its usage by AEC….From 1958 
until 1999 when the land was legislatively withdrawn for use of the Department of Defense (under the 
Military Lands Withdrawal Act of 1999, Public Law 106-65), the land was under the jurisdiction of 
AEC and is successors (the Energy Research and Development Agency, and later the Department of 
Energy. This satisfied the “proprietary interest” portion of the definitional test. 

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation
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08-07 Presumption of chronic beryllium disease in situations with a diagnosis of sarcoidosis and a
history of beryllium exposure 

EEOICPA CIRCULAR NO. 08-07               September 4, 2008

SUBJECT:  Presumption of chronic beryllium disease in situations with a diagnosis of sarcoidosis and 
a history of beryllium exposure.

The purpose of this circular is to notify all Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) staff that a diagnosis of sarcoidosis is not medically appropriate if there is a 
documented history of beryllium exposure. In these situations, the CE is to consider the diagnosis of 
sarcoidosis to be a diagnosis of chronic beryllium disease (CBD). However, the application of this 



presumption in the adjudication of a claim will differ between Parts B and E of the Energy Employees 
Occupational Illness Compensation Program Act (EEOICPA).

Part B: To establish that an employee was exposed to beryllium while in the performance of duty, he or 
she must meet the definition of a “covered beryllium employee.”  A “covered beryllium employee” is 
an employee as defined in section 7384l(7) of EEOICPA who was exposed to beryllium, for at least one
day, while employed at a Department of Energy facility; or was present at a Department of Energy 
facility, or a facility owned and operated by a beryllium vendor, because of employment by the United 
States, a beryllium vendor, or a contractor or subcontractor of the Department of Energy.  

Because a diagnosis of sarcoidosis for a covered beryllium employee is not medically appropriate, in 
any instance where this situation occurs, CBD is to be the presumed diagnosis. However, as Part B of 
EEOICPA necessitates the satisfaction of specific diagnostic criteria to qualify for compensability, the 
case record must contain the required medical documentation for pre- or post-1993 CBD to allow for 
an acceptance of the claim.  (See the Federal (EEOICPA) Procedure Manual, Chapter 2-700 for the pre-
and post-1993 CBD criteria.)  

Part E CBD claims:  Establishing “covered employment” for CBD claims under Part E requires that an 
employee have at least one day of verified DOE contractor/subcontractor employment at a covered 
DOE site during a covered time period where beryllium dust, particles, or vapor may have been 
present.  For these claims, whenever the case file contains medical evidence of diagnosed sarcoidosis, a
diagnosis of CBD is to be presumed and the claim is to be accepted. (See the Federal (EEOICPA) 
Procedure Manual, Chapter E-500(15) for the requirements for claims filed for beryllium illnesses 
under Part E).

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

08-08 This Circular provides additional clarification of the term “child” as defined under the 
EEOICPA. 

EEOICPA CIRCULAR NO.08-08         September 23, 2008 

SUBJECT:  This Circular provides additional clarification of the term “child” as defined under the 
EEOICPA.

Decisions on survivor claims filed under EEOICPA routinely reference the definitions of “child” found 
in 42 U.S.C. § 7384s(e)(3)(B) and § 7385s-3(d)(3).  However, neither of those definitions describe the 
entire universe of claimants who can qualify as a “child” because they both use the non-exhaustive 
term “includes.”  The regulation at 20 C.F.R. § 30.500(a)(2) also uses “includes” when defining a 
“child” under the EEOICPA.  Although the Federal (EEOICPA) Procedure Manual contains guidance 
on who qualifies as a “child,” it does not do so in a unified manner.  This Circular clarifies earlier 
guidance by providing a simple definition of the term “child” to be used when adjudicating all claims 
filed by alleged surviving children under Parts B and E.

Neither of the statutory definitions of the term “child” explicitly refers to persons who are the 
legitimate “issue” of a deceased covered employee, i.e., persons who are presumed to have a genetic 



link with a deceased covered employee because they are born within a marriage between the deceased 
covered employee and his/her spouse.  These persons are reported to be children of the deceased 
covered employee on their birth certificates.  Persons who do not have this presumed genetic link can 
use DNA or other types of genetic testing to prove that they have a genetic link to a deceased covered 
employee who has neither “recognized” nor otherwise openly acknowledged them as a child during 
their lifetimes.  Combining these presumed and proven genetic “children” with those already described 
within § 7384s(e)(3)(B) and § 7385s-3(d)(3), the Division of Energy Employees Occupational Illness 
Compensation has devised the following comprehensive definition of the term “child” to be used in all 
recommended and final decisions on claims filed by persons alleging to be a surviving “child” of a 
deceased covered employee (of course, a “child” under Part E must still also meet one of the three 
additional criteria found in the definition of a “covered child”):

A “child” of an individual under both Parts B and E of EEOICPA can only be a biological child, a 
stepchild, or an adopted child of that individual.

A person who is or was only a “dependent” of an individual, but does not fit within the above 
comprehensive definition of a “child” of that individual, is not a “child” for the purposes of the 
compensation program established by EEOICPA.

The term “biological child” is broad and encompasses all of the types of individuals about whom there 
is either an undisputed presumption or affirmative proof regarding their genetic link to an individual.  A
“biological child” of an individual is any of the following:

1.  A legitimate (born of married parents) child born while the individual is still living.

2.  A legitimate child conceived while the individual is still living, but born after he/she 
has died (these persons are commonly referred to as “posthumous” children).

3.  An illegitimate (born of unmarried parents) child born while the individual is still 
living, whether or not the individual ever “recognized” the person as a child.

4.  An illegitimate child conceived while the individual is still living, but born after 
he/she has died.

All of these children are biological children, but those described in 3 and 4 above may have to prove 
that status through DNA or other types of genetic testing.  In addition, there may be disputes between 
alleged children where these tests are submitted in an effort to refute the presumed genetic link of a 
person described in 1 and 2 above.  Disputes regarding the outcome of genetic testing should still be 
evaluated using the guidance contained in Chapter 2-200.5b(1) of the Federal (EEOICPA) Procedure 
Manual.  However, if there is uncertainty regarding the appropriateness of testing submitted in support 
of a dispute regarding the genetic link between a deceased covered employee and a claimant alleging to
be that individual’s “child,” the matter should be referred to the Policy Branch for guidance and 
possible referral to the Solicitor’s Office. 

RACHEL P. LEITON

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1:  Claims Examiners, upervisory Claims Examiners, Technical Assistants, 
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2007 EEOICP Final Circulars



07-01 Department of Energy (DOE) facility description of Line 1 (Division B) at the Iowa 
Ordnance Plant. (Replaced by Circular 07-03).

07-02 Clinton Engineer Works

EEOICPA CIRCULAR NO. 07-02                 May 8, 2007

SUBJECT:  Clinton Engineer Works

After research and consultation with Counsel for Energy Employees Compensation, Division of 
Federal Employee’ and Energy Workers’ Compensation (Counsel) it has been determined that under the
Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act) the Clinton
Engineer Works (CEW) is a covered DOE facility for the period 1943-1949. 

As the attached map shows, the CEW includes the present-day town of Oak Ridge, TN, as well as the 
various processing plants located in Oak Ridge, including Y-12, K-25 (including K-27), and X-10, all 
of which were previously designated.  This circular does not affect coverage of these plants in any way 
and is intended only to provide notice of the additional coverage of the CEW.

The relevant statutory sections are:

42 U.S.C. § 7384l(10) The term “Department of Energy” includes the predecessor agencies of the 
Department of Energy, including the Manhattan Engineering [sic] District

42 U.S.C. § 7384l(12) The term “Department of Energy facility” means any building, structure, or 
premise, including the grounds upon which such building, structure, or premise is located

(A)          in which operations are, or have been, conducted by, or on behalf of, the Department of 
Energy (except for buildings, structures, premises, grounds, or operations covered by Executive Order 
No. 12344, dated February 1, 1982 (42 U.S.C. 7158 note), pertaining to the Naval Nuclear Propulsion 
Program); and

(B)         with regard to which the Department of Energy has or had

                                            i.      a proprietary interest; or

                                       ii.      entered into a contract with an entity to provide management and 
operation, management and integration, environmental remediation services, 
construction, or maintenance services.  (emphasis added) 42 U.S.C. § 7384l(12).

Operations on behalf of the DOE were conducted by the Roanne-Anderson Company and a host of 
subcontractors.  Roanne-Anderson Company was formed specifically for the task of operating the 
CEW and was named for the two counties in which the CEW is located (the CEW is bisected by the 
county line). Contract No. W-7401-eng-115 between the MED and Roanne-Anderson was effective as 
of September 23, 1943 and had the following “Statement of Work” at paragraph 1:

1. The Contractor [the Roanne-Anderson Company, Inc.]shall operate and maintain all Government 
owned facilities, utilities, services, properties, and appurtenances situated within the Clinton Engineer 
Works area, in the state of Tennessee, as directed by the Contracting Officer [the MED]; provided, 
however, that the work to be performed hereunder shall not be deemed to include the operation or 
maintenance of any plants, facilities, utilities, or appurtenances situated within restricted areas as 
designated by the District Engineer, Manhattan District, U.S. Engineer Office.  

Paragraph 2 of Article I of the contract further describes the work to be performed, and reads as 
follows, in pertinent part:

a)            The operation and maintenance of residences, hotels, restaurants, cafeterias, 



dormitories, temporary housing facilities, hospitals, laundries, and all other buildings, 
structures, and facilities whether similar or dissimilar in nature...

b)            Operation of the hospitals in accordance with and under the direction and supervision 
of the Medical Representative of the Contracting Office...

c)            Maintenance, heating, repairing and furnishing with necessary services and supplies 
the schools and church buildings or portions of buildings in which are operated or 
conducted any of the recreational facilities.  The Contractor shall, when directed by the 
Contracting Officer, pay the compensation to all persons engaged in the operation of the 
said schools, churches, and recreational facilities less any deductions therefrom required 
by law or directed by the Contracting Officer or his representatives or provided for any 
contract of employment.  The Contractor shall not be required to operate the schools and 
churches. 

The land shown in the map as the CEW was purchased for the MED shortly after General Groves’ visit 
in September 1942, though it was not until late in the summer of 1943 that the MED moved its 
headquarters to Oak Ridge, Tennessee from Manhattan, NY.

Once the Atomic Energy Commission (AEC) was created, all the property from the MED was 
transferred to the newly created agency, so that by January 1, 1947, the entire CEW was owned by the 
AEC. Since the MED and then the AEC owned the land, the proprietary interest portion of the test is 
also met. All buildings and property that comprise the Clinton Engineer Works is considered a 
qualifying DOE facility, including the federal building and the power plant. In 1949 the gates to the 
CEW came down and the process of privatization began with the government selling off the property 
piece-meal to individuals and businesses. 

PETER M. TURCIC

Director, Division of Energy Employees

Occupational Illness Compensation

Attachment 1

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Sections

07-03 This Circular replaces Circular No. 07-01, Department of Energy (DOE) facility 
description of Line 1 (Division B) at the Iowa Ordnance Plant. 

EEOICPA CIRCULAR NO. 07-03                 May 22, 2007

SUBJECT:  This Circular replaces Circular No. 07-01, Department of Energy (DOE) facility 
description of Line 1 (Division B) at the Iowa Ordnance Plant, with one correction. 

The SEC period of 1947 through 1974 referenced in Circular 07-01 is incorrect.  The 
correct SEC period is March 1949 through 1974.  

The purpose of this Circular is to correct an error in the SEC time frame noted in Circular 07-01, and 
provide a description (as discussed in Circular 07-01) of that portion of the Iowa Ordnance Plant (IOP) 
considered to be a DOE facility for purposes of claims adjudication under the Energy Employees 
Occupational Illness Compensation Program Act (EEOICPA).  

42 U.S.C. § 7384l(12) contains the statutory definition of  “Department of Energy facility” and states 

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalcircularhtml/Circular07-02Attachments/EEOICPACircular07-02Attachment1.htm


that the term:

Department of Energy facility means, any building, structure, or premise, including the grounds upon 
which such building, structure, or premise is located:

(A)  In which operations are, or have been, conducted by, or on behalf of, the DOE (except 
for buildings, structures, premises, grounds, or operations covered by E.O. 12344, dated 
February 1, 1982 (42 U.S.C. 7158 note), pertaining to the Naval Nuclear Propulsion 
Program); and

(B) With regard to which the DOE has or had:

(i)A proprietary interest; or

(ii)  Entered into a contract with an entity to provide management and operation, 
management and integration, environmental remediation services, construction, or 
maintenance services.

The IOP, also known as the Iowa Army Ammunitions Plant (IAAP), is a load, assemble, and pack 
munitions facility that began production in 1941 and continues to operate as a Government-owned, 
contractor-operated installation. 

In 1947, Silas Mason Company entered into a contract with the Ordnance Department to assist in the 
design and engineering to construct and operate a facility for the purpose of supplying the Atomic 
Energy Commission (AEC, predecessor to the present day Department of Energy) with explosive 
components for nuclear weapons. Under contract with the AEC, Silas Mason Company conducted high
explosive fabrication, assembly of non-nuclear and nuclear components, retrofits, modifications, 
surveillance, and disassembly of nuclear weapons.  This work was performed adjacent to other areas at 
the IAAP dedicated to the production and manufacture of routine military munitions. The qualifying 
“DOE facility” portion of the IAAP extends to those locations of the plant where Silas Mason 
Company (aka Mason & Hanger – Silas Mason, Co. Inc.) performed operations for the AEC.    

In a letter to the Division of Energy Employees Occupational Illness Compensation (DEEOIC), dated 
July 19, 2005, the National Institute for Occupational Safety and Health (NIOSH) clarified that the 
Special Exposure Cohort (SEC) membership class for the facility encompassed AEC workers at Line 1 
and associated areas of the facility from March 1949 through 1974, including Yard C, Yard G, Yard L, 
Firing Site Area, Burning Field "B", and Storage Sites for Pits and Weapons including Buildings 73 and
77. NIOSH went on to write in its correspondence that the SEC class designation should be “inclusive 
of all workers and activities involved in AEC operations at IAAP and not limiting or excluding 
workers, activities, or site locations that may have been involved in those operations” and that “Line 1 
includes all AEC operational areas.” 

Upon review of the materials presented in the SEC designation and other documentation, the DEEOIC 
has determined that the portion of the IAAP considered a DOE facility includes the following:

 The buildings and property/grounds of the IAAP that is identified as “Line 1.” 

 Yard C 

 Yard G 

 Yard L 

 Firing Site Area 

 Burning Field “B” 



 Storage Sites for Pits and Weapons – including Buildings 73 & 77 

To provide clarification, Line 1 of the IAAP encompasses a cluster of several buildings that were 
utilized for AEC activities. Line 1 was a specifically identified and bounded area within the IAAP.  The
entire premise within this bounded area is considered a DOE facility. The buildings located at Line 1 
are identified with a prefix of 1 to denote Line 1 (AEC related operations) followed by a building 
number.  For example, building 1-01 represents building 01 of Line 1. 

As noted previously, in addition to the collection of buildings located on Line 1, the AEC utilized other 
areas of the plant in connection with Line 1 activities. Excess material was disposed of at the Division 
B Burning Grounds, the Firing Sites were utilized for explosive charge test firing, hydro-shot 
operations, and cleanup, and the Burn Pads were used for explosives disposal and landfill activities. 
Additional areas of operation included Yard C, Yard G, Yard L, and the Storage Sites for Pits and 
Weapons including Buildings 73 and 77.  

Attached to this Circular is a chart that provides a specific listing of buildings and other areas that were 
used for nuclear weapons development in connection with AEC operations.  Work processes related to 
Line 1 activities conducted within each of these buildings have also been identified. A map of the Iowa 
Ordnance Plant and a map that illustrates the buildings in operation on Line 1 are also included.

Peter M. Turcic

Director, Division of Energy Employees 

Occupational Illness Compensation

Attachment 1

Attachment 2

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, and District Office Mail & File Sections 

07-04 This Circular expands the covered time period for the Trinity Nuclear Explosion Site for 
the remediation conducted in 1952 and 1967. 

EEOICPA CIRCULAR NO. 07-04               July 12, 2007

SUBJECT:  This Circular expands the covered time period for the Trinity Nuclear Explosion Site for 
the remediation conducted in 1952 and 1967.

 

The Trinity Nuclear Explosion Site is currently designated as a Department of Energy (DOE) facility 
for 1945.  A number of documents obtained from DOE, DOE Albuquerque Operations Office (AOO), 
Formerly Utilized Sites Remedial Action Program (FUSRAP), and the White Sands Missile Range 
establish that there are two periods of environmental remediation in 1952 and 1967.  In 1952, the DOE 
Albuquerque Operations Office (AOO) awarded a contract for environmental remediation to D.D. 
Skousen of Albuquerque, New Mexico.  The 1952 clean up project involved scraping up and burying 
the Trinitite (fused sand resulting from the 1945 explosion) with regular topsoil.  

The 1967 work included the location, excavation, and removal of ten containers of crater scrapings that
had been buried 20 years prior.  The decontamination conducted in 1967 was completed by staff from 
Los Alamos.   

http://www.dol.gov/owcp/energy/regs/compliance/PolicyandProcedures/finalcircularhtml/EEOICPACircular07-03Attachments/EEOICPACircular07-03Attachment2.htm
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The totality of the evidence establishes that the covered time period for the Trinity Nuclear Explosion 
Site should expand to the years 1952 and 1967.

Peter M. Turcic

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, and District Office Mail & File Sections.

07-05 De-listing of three AWEs 

EEOICPA CIRCULAR NO. 07-05                 July 20, 2007      

SUBJECT:  De-listing of three AWEs

The purpose of this circular is to provide notification that three entities previously identified as Atomic 
Weapons Employers (AWEs) have been officially delisted.  Procedures for handling this situation were 
previously provided in Bulletin Number 07-03.  

The Department of Energy published a Federal Register Notice on Thursday, June 28, 2007 
(Attachment 1) which made it clear that the designations of the following AWEs were erroneous and 
thus were officially removed from the list of covered facilities:

 Naval Research Laboratory, previously designated as an AWE in the District of Columbia 

 Philadelphia Navy Yard, previously designated as an AWE in Philadelphia, Pennsylvania 

 Watertown Arsenal (Building 421), previously designated as an AWE in Watertown, MA. 

Per this circular, claims arising from employment based upon these three formerly designated AWEs 
are to be treated the same way as the National Bureau of Standards, the Seneca Army Depot, the 
Picatinny Arsenal and the Frankford Arsenal, as described in Bulletin No. 07-03.

PETER M. TURCIC

Director, Division of Energy Employees

Occupational Illness Compensation

Attachment 1

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

07-06 This Circular expands the covered time period for the Coors Porcelain Company in 
Golden, Colorado. 

EEOICPA CIRCULAR NO. 07-06             August 22, 2007         

SUBJECT:  This Circular expands the covered time period for the Coors Porcelain Company in 
Golden, Colorado. 

Recent research in connection with the adjudication of a Part B claim has led to a modification to the 
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covered time frame for the Coors Porcelain Company in Golden, Colorado, an EEOICPA-designated 
beryllium vendor. 

One year (1985) has been added to the covered time frame for Coors Porcelain Company as a 
beryllium vendor. This additional year covers the period during which Coors remediated residual 
beryllium contamination at its facility. The covered time frame now includes the production/processing 
period of 1947 through 1975, and 1985, for remediation. 

The entry for the Coors Porcelain Company on DOE’s web-based facility database will be changed to 
incorporate this expansion.

PETER M. TURCIC

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

07-07 Linde Ceramics Plant 

EEOICPA CIRCULAR NO. 07-07            September 5, 2007

SUBJECT:  Linde Ceramics Plant

The purpose of this Circular is to provide information on a change in EEOICPA coverage at the Linde 
Ceramics Plant in Tonawanda, NY.  

The determination has been made that Buildings 30, 31, 37 and 38 of the Linde Ceramics Plant meet 
the definition of a DOE facility for purposes of the EEOICPA from 1942 through 1953.  It is also 
determined that the Tonawanda Laboratory (Building 14) of Linde does not meet the definition of a 
DOE facility, but should continue to be treated as an AWE facility.

Employees with confirmed employment at Linde who worked in Buildings 30, 31, 37 and 38 are 
considered DOE contractor employees per the EEOICPA.  They are therefore potentially eligible for 
both Part B and Part E benefits.  This is true in all instances except if the documentation in the file 
clearly places the employee exclusively in the Tonawanda Laboratory (Building 14).  If the 
documentation clearly places the employee exclusively in the laboratory the employee is to be treated 
as an AWE employee and therefore ineligible for Part E. 

Recategorizing a portion of Linde from an AWE facility to a DOE facility has no effect on the 
designation of Linde as an SEC.  This circular does not change any aspect of Bulletin No. 06-06 which 
outlines how to handle the Linde SEC class. 

With regard to the NIOSH-designated residual radiation period, the EEOICPA only provides for 
residual radiation coverage for AWE facilities and not for DOE facilities.  Therefore, as a consequence 
of the finding that Buildings 30, 31, 37 and 38 meet the definition of a DOE facility, the period of 
residual radiation is eliminated for those buildings.  The Tonawanda Laboratory (Building 14) however,
continues to have the noted residual periods. In the absence of evidence to the contrary, the assumption 
that employees were working in the DOE portion of the plant continues during the residual period.  
Therefore, for an employee to be covered during the residual period, there must be affirmative evidence
in the file that their work location was the Tonawanda Laboratory (Building 14).  

With regard to the period of time during which Linde Ceramics is designated as a DOE facility for 



remediation only, the change in its status to its early years does not alter how the remediation period 
should be handled. 

In summary, the following is the revised coverage for the Linde Ceramics Plant in Tonawanda, NY, per 
this Circular. 

Buildings 30, 31, 37 and 38 of Linde Ceramics are a DOE facility from 1942 through 1953. The 
significance of this is that it extends Part E coverage to Linde employees who worked therein. 

The Tonawanda Laboratory (Building 14) at Linde Ceramics is to continue being treated as an AWE 
facility from 1942 through 1953.

Linde Ceramics continues unchanged in its status as a Special Exposure Cohort (SEC) site from 
October 1, 1942 through October 31, 1947 (per Bulletin No. 06-06).

Only the Tonawanda Laboratory (Building 14) has a period of residual radiation. That period, as 
defined by National Institute for Occupational Safety and Health (NIOSH) is 1954-1987; 1993-1995; 
1997-July 2006.[1]

Linde Ceramics is a Department of Energy (DOE) facility (for remediation workers only) for 
1988-1992 and 1996.

PETER M. TURCIC

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

[1] Note, however that Building 14 (the Laboratory) was demolished in 2004-2005.  So even though the NIOSH-designated 
residual period continues until July 2006, no employees could have worked there past 2005.

07-08 This Circular alters the covered time period for the Tocco Induction Heating Division in 
Cleveland, OH. 

EEOICPA CIRCULAR NO. 07-08             September 6, 2007       

SUBJECT:  This Circular alters the covered time period for the Tocco Induction Heating Division in 
Cleveland, OH. 

Recent research resulting from efforts by the National Institute for Occupational Safety and Health 
(NIOSH) to complete a dose reconstruction for a claimant who worked at Tocco has led to a 
modification to the covered time frame for the Tocco Induction Heating Division in Cleveland, OH an 
EEOICPA-designated atomic weapons employer (AWE). 

The years of coverage now start a year earlier and end a year earlier. The revised years of coverage are 
1967-1968 (Previous to this circular, the covered years for Tocco were 1968-1969). The start year of 
1967 represents the date on which 16,000 pounds of uranium metal from National Lead of Ohio(NLO) 
was determined to be at Tocco.  The 1968 end year is based upon a letter dated November 21, 1968 
from Tocco to the Atomic Energy Commission (AEC) stating that all radioactive material had been 
removed from the site and returned to NLO.   

The entry for the Tocco Induction Heating Division in Cleveland, OH on DOE’s web-based facility 



database will be changed to incorporate this alteration.

PETER M. TURCIC

Director, Division of Energy Employees

Occupational Illness Compensation

Distribution List No. 1: Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Section

2003 EEOICP Final Circulars

03-01 Updates to the time frames for certain covered facilities

October 1, 2002

EEOICPA CIRCULAR NO. 03-01

SUBJECT:  Updates to the time frames for certain covered facilities

Recent research on covered facilities has led to a modification to the covered time frames for two 
employers. 

The covered time frame for Brush Wellman as a statutory beryllium vendor has been expanded.  The 
covered time frame is now August 18, 1943 and continuing.  

The covered time frame for atomic weapons employer, Nuclear Metals Incorporated in West Concord, 
MA has been expanded.  The covered time frame is now 1954 to 1990.

PETER M. TURCIC

Director, Division of Energy Employees 

Occupational Illness Compensation

Distribution List No. 1:  Claims Examiners, Supervisory Claims Examiners, Technical Assistants, 
Customer Service Representatives, Fiscal Officers, FAB District Managers, Operation Chiefs, Hearing 
Representatives, District Office Mail & File Sections



Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) 

Final Decisions of the Final Adjudication Board (FAB) -by Category

Atomic Weapons Employers 

Contractors and subcontractors

EEOICPA Fin. Dec. No. 2158-2003 (Dep’t of Labor, July 11, 2008)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for survivor 
benefits under Part B of the Energy Employees Occupational Illness Compensation Program Act of 
2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.   For the reasons set forth below, your claim 
for survivor benefits based on acute myelocytic leukemia (acute myelomonocytic leukemia) is denied. 

STATEMENT OF THE CASE

On August 7, 2001, you filed a claim for survivor benefits under Part B of EEOICPA, Form EE-2, as 
the spouse of [Employee], hereinafter referred to as the employee.  On July 31, 2002, you also filed a 
claim for assistance under Part D of EEOICPA with the Department of Energy (DOE).  You identified 
acute myelocytic leukemia (acute myelomonocytic leukemia) as the medical condition of the employee
resulting from his employment at an atomic weapons facility. 

On Form EE-3 you indicated that the employee worked as a laboratory technician for Lucius Pitkin at 
the Allied Chemical facility in Metropolis, Illinois from July 1978 to July 1985.  The Allied Chemical 
Corporation Plant in Metropolis, Illinois is a covered atomic weapons employer (AWE) facility from 
1959 to 1976 and covered for residual radiation contamination from 1977 to July 2006.[1]  

On February 28, 2003, DOE denied your claim for assistance under Part D, because the employee’s 
work at the Allied Chemical Corporation Plant was at an AWE rather than a DOE facility.  On April 14,
2003, the FAB issued a final decision denying your claim for survivor benefits under Part B because 
the employee did not have covered employment under the EEOICPA.  The FAB found that the 
employee’s period of employment at the Allied Chemical Corporation Plant was outside the covered 
years for that facility.

Thereafter, on October 28, 2004, Congress repealed Part D of EEOICPA and enacted new Part E.  
Because of this, DEEOIC proceeded to adjudicate your Part D claim under Part E and on May 17, 
2006, the FAB issued a final decision denying your claim for survivor benefits under Part E because 
the employee was not employed by a DOE contractor at a DOE facility.  As part of the 2004 
amendments to EEOICPA, Congress amended the definition of an “atomic weapons employee” to 
include employees of subsequent owners or operators of an AWE facility beyond the time period 
during which weapons-related work occurred, provided that the National Institute for Occupational 
Safety and Health (NIOSH) had found that there was the potential for residual radiation contamination 
at the facility.  NIOSH subsequently determined that the Allied Chemical Corporation facility had the 



potential for residual radiation contamination from 1977 to July 2006.  This period of residual 
contamination resulted in the covered period at this particular facility being expanded.

On June 5, 2007, the Director of the Division of Energy Employees Occupational Illness Compensation
(DEEOIC) issued a Director’s Order vacating the FAB’s April 14, 2003 final decision and reopening 
your claim for benefits under Part B.  This order instructed the district office to determine if the 
employee’s employment by Lucius Pitkin at the Allied Chemical Corporation facility qualified as 
employment by a “subsequent owner or operator” at that AWE facility under Part B of EEOICPA.  As 
part of this further development, the district office received a June 20, 2007 letter from I. Boyarsky, the 
controller of Lucius Pitkin, Inc., in which he indicated that Lucius Pitkin, Inc. was hired as an 
independent observer at the facility to weigh and sample ore and was never a co-owner nor operator of 
the Allied Chemical Corporation facility.  

On July 17, 2007, the district office issued a recommended decision to deny your claim for benefits 
under Part B because the employee was not employed by Allied Chemical or by a subsequent owner or 
operator of the Allied Chemical Corporation facility, and thus his employment was not covered under 
EEOICPA.  On August 6, 2007, you objected to the recommended decision and attached a copy of the 
Director’s Order.  On August 20, 2007, the FAB issued a remand order returning your claim to the 
district office with instructions to refer the case file to the Branch of Policies, Regulations and 
Procedures (BPRP) within DEEOIC for a determination on whether the employee’s work with Lucius 
Pitkin, Inc. at the Allied Chemical Corporation facility qualified him as an atomic weapons employee 
under Part B of EEOICPA.  Pursuant to that remand order, the district office referred your case file to 
the BPRP.  On November 26, 2007, the BPRP determined that the employee’s employment with Lucius
Pitkin, Inc. at the Allied Chemical Corporation facility did not qualify him as an atomic weapons 
employee because Lucius Pitkin, Inc. was not a subsequent owner or operator of that AWE facility.

On December 13, 2007, the district office issued another recommended decision to deny your claim for
survivor benefits under Part B of EEOICPA, on the ground that the employee’s employment by Lucius 
Pitkin, Inc. at the Allied Chemical Corporation facility did not qualify him as an “atomic weapons 
employee,” as that term is defined in EEOICPA.  Accompanying the recommended decision was a 
letter explaining your rights and responsibilities in regard to the recommended decision. 

OBJECTIONS

On January 14, 2008, the FAB received your January 8, 2008 letter objecting to the recommended 
decision and requesting a hearing to air your objections, which was held on March 19, 2008 in Mount 
Vernon , Illinois.  You and Virginia Griffey were present at this hearing and presented testimony.  Your 
objections to the recommended decision are summarized below:

Objection No. 1:  You indicated that the employee worked for Lucius Pitkin, Inc. but worked at the 
Allied Chemical Corporation facility, and because he was checking the moisture content of the dry 
uranium, which was an activity that was vital to the operation of the plant, then his employment should 
be covered because he should be considered an operator of the facility.

Objection No. 2:  You indicated that Allied Chemical supplied the employees of Lucius Pitkin, Inc. 
with clothing, gloves, hard-hats and shoes, laundered their clothing and provided and maintained the 
respirators used by both Allied Chemical and Lucius Pitkin, Inc. employees.



Objection No. 3:  You indicated that the employee’s doctors advised that the employee’s cancer was 
caused by him handling raw uranium.

Objection No. 4:  You indicated that it is unfair to compensate employees of the United States 
Enrichment Corporation (USEC) who worked at the Paducah Gaseous Diffusion Plant or Allied 
Chemical Company employees who worked in the same building as the employee, had the same 
exposures as the employee and who also contracted cancer, but not to compensate the employee merely
because he was not working for a covered employer.

Your first objection concerns whether the employee’s work duties qualified him as an operator of this 
facility.  The EEOICPA provides that an “atomic weapons employee” includes an individual who was 
employed by an AWE during a period when the employer was processing, or producing, for the use by 
the United States, material that emitted radiation and was used in the production of an atomic weapon, 
excluding uranium mining and milling.  It also includes an individual employed by an AWE or 
subsequent owners or operators of an AWE facility during a period of significant residual radiation 
contamination outside of the period in which weapons-related production occurred.  See 42 U.S.C. § 
7384l(3).  

The period of the employee’s employment at this AWE facility is not during the period when 
weapons-related production occurred; however, it was during the residual radiation period when 
employees of the AWE, or subsequent owners or operators of the facility, are covered.  There is no 
evidence that the employee was employed by the Allied Chemical Corporation or a subsequent owner 
or operation of this AWE facility.  The employee was working for Lucius Pitkin, Inc. and his duties at 
the Allied Chemical Corporation facility were performed pursuant to a contract between the Allied 
Chemical Corporation and Lucius Pitkin, Inc.  The controller of Lucius Pitkin, Inc. has confirmed that 
Lucius Pitkin, Inc. was not an operator or subsequent owner of the Allied Chemical Corporation 
facility.  The determination of whether a contractor of an AWE is an owner or operator of an AWE 
facility is not based on the duties performed by an individual employee, but rather by the nature of the 
contract.  The evidence of record does not establish that the employee worked for an AWE, a 
subsequent owner of the AWE facility or for a company that was contracted to operate this facility.  

Your second objection concerns whether the employee should be considered an employee of Allied 
Chemical Corporation for purposes of EEOICPA.  When it enacted EEOICPA, Congress provided 
specific criteria that must be met to establish that an individual qualifies as an “atomic weapons 
employee” in § 7384l(3).  Those criteria do not include employees of contractors or subcontractors of 
an AWE, employees of wholly-owned subsidiaries of an AWE, or employees who are considered 
“shared,” “on loan,” “borrowed servants,” or “statutory employees.”  See EEOICPA Fin. Dec. No. 
4894-2004 (Dep’t of Labor, March 8, 2005); EEOICPA Fin. Dec. No. 366-2002 (Dep’t of Labor, June 
3, 2003); EEOICPA Fin. Dec. No. 13183-2003 (Dep’t of Labor, October 14, 2003).  The evidence of 
record simply does not establish that the employee worked for an AWE.  The Department of Labor 
must administer EEOICPA as enacted by Congress and cannot alter the necessary criteria to qualify as 
an atomic weapons employee under EEOICPA.

Your third objection concerns the cause of the employee’s cancer.  EEOICPA provides benefits for 
specific occupational illnesses like cancer for an employee (or his survivors) who is considered to be a 
“covered employee with cancer.”  See 42 U.S.C. §§ 7384l(9), 7384n.  The cause of an employee’s 
cancer does not determine if that employee has covered employment.  The evidence of record does not 
establish that the employee had any employment that was covered under EEOICPA.



Your fourth objection concerns the distinguishing criteria set out by Congress that are prerequisites to 
qualify for benefits based on cancer for atomic weapons employees, DOE employees working at 
covered DOE facilities, or DOE contractor or subcontractor employees working at covered facilities 
under EEOICPA.  The Department of Labor has no authority to alter those statutory criteria.  EEOICPA
regulations place the burden of establishing covered employment upon the claimant.  You have not 
submitted evidence that establishes that the employee has covered employment under EEOICPA. 

After reviewing the evidence of record in your claim file forwarded by the district office, I hereby 
make the following:

FINDINGS     OF FACT

1. You filed a claim for survivor benefits under Part B of EEOICPA on August 7, 2001 as the 
spouse of the employee. 

2. You alleged that the employee worked for Lucius Pitkin, Inc. at the Allied Chemical 
Corporation facility from July 1978 to July 1985. 

3. The Allied Chemical Corporation facility is an AWE facility from 1959 to 1976, and also 
covered for residual radiation contamination from 1977 to July 2006. 

4. Lucius Pitkin, Inc. is not an AWE, a subsequent owner of the Allied Chemical Corporation 
facility, or a subsequent operator of that AWE facility. 

5. You have not submitted evidence that the employee was employed by an AWE at an AWE 
facility, or that the employee worked for DOE or for a DOE contractor or subcontractor at a 
DOE facility. 

 Based upon these facts, the undersigned makes the following:

CONCLUSIONS     OF LAW

Part B of EEOICPA provides benefits to covered employees working at covered facilities who sustain 
an “occupational illness” as a result of exposure during the performance of duty at those facilities.  See 
42 U.S.C. §§ 7384l(1), 7384n and 7384s.  In order to claim benefits under Part B of EEOICPA for 
cancer, the evidence must establish that the employee was either a DOE employee or a DOE contractor 
employee working at a DOE facility, or an atomic weapons employee working at an AWE facility who 
contracted cancer due to exposure to radiation in the performance of duty.  See 42 U.S.C. §§ 7384l(9), 
7384n and 7384s. 

You claimed that the employee contracted cancer as a result of his employment at the Allied Chemical 
Corporation facility.  However, EEOICPA sets out specific criteria for an employee to qualify as an 
“atomic weapons employee.”  An “atomic weapons employee” is defined an individual who was 
employed by an AWE during a period when the employer was processing or producing, for the use by 
the United States, material that emitted radiation and was used in the production of an atomic weapon, 
excluding uranium mining and milling.  It is also defined as an individual employed by an AWE or a 
subsequent owner or operator of an AWE facility during a period of significant residual radiation 
contamination outside of the period in which weapons-related production occurred.  42 U.S.C. § 



7384l(3).  Further, EEOICPA defines an “an atomic weapons employer” as an entity (other than the 
United States) that processed or produced for use by the United States, material that emitted radiation 
and was used in the production of an atomic weapon, excluding uranium mining and milling, and is 
designated by the Secretary of Energy as an AWE for the purposes of EEOICPA.  42 U.S.C. § 
7384l(4).  The term “atomic weapons employer facility” means a facility owned by an AWE that is or 
was used to process or produce, for use by the United States, material that emitted radiation and was 
used in the production of an atomic weapon, excluding uranium mining or milling.  42 U.S.C. § 
7384l(5).  

A determination regarding your entitlement to benefits must be based on the totality of the evidence.  
You indicated that the employee worked at the Allied Chemical Corporation facility.  That facility is a 
covered “atomic weapons employer facility” as defined by 42 U.S.C. § 7384l(5).  You claimed that the 
employee worked for Lucius Pitkin, Inc.  However, Lucius Pitkin, Inc is not an AWE because it has not
been designated as such by the Secretary of Energy, nor is it a subsequent owner or operator of the 
Allied Chemical Corporation facility.  Therefore, the employee does not qualify as an “atomic weapons
employee” because he was not employed by an AWE during a period when that employer was 
processing or producing, for the use by the U.S., material that emitted radiation and was used in the 
production of an atomic weapon, nor was he employed by a subsequent owner or operator of the AWE 
facility during a period of residual radiation contamination.  I have reviewed the evidence of record and
it does not establish that the employee has employment covered under EEOICPA. 

Section 30.110(c) of the EEOICPA regulations provides that any claim that does not meet all of the 
criteria for at least one of the categories including a “covered Part B employee” (as defined in § 
30.5(p)) set forth in the regulations must be denied.  See 20 C.F.R. §§ 30.5(p), 30.110(b), and 
30.110(c).  As you have not established that the employee is a covered Part B employee (because the 
evidence does not establish that the employee worked for an AWE), your claim for survivor benefits 
based on the employee’s acute myelocytic leukemia (acute myelomonocytic leukemia) under Part B of 
EEOICPA must be denied.

Washington D.C. 

William J. Elsenbrock

Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 25833-2004 (Dep’t of Labor, October 20, 2004)

NOTICE OF FINAL DECISION

This is the final decision of the Office of Workers’ Compensation Programs (OWCP) on the 
above-designated claim for compensation under the Energy Employees Occupational Illness 
Compensation Program Act of 2000, as amended, 42 U.S.C. § 7384 et seq. (EEOICPA or the Act).  For 
the reasons stated below, your claim for benefits is hereby denied.

STATEMENT OF THE CASE



You filed an EE-2 on March 18, 2002 claiming your spouse, the employee, was diagnosed with cancer 
and renal disease as a result of his employment at a DOE facility. 

The Employment History Form you completed indicated he was employed with Emmett Lowry 
Construction Company at the Texas City Chemical Plant and “other construction companies” at the 
Texas City Chemical Plant.  He worked out of Laborer’s Local #116 from the 1950’s to the 1960’s.

You submitted a death certificate showing that he died on May 23, 1997 due to lung cancer and at the 
time of his death, you were his spouse.  A pathology report dated April 2, 1997 established his 
diagnosis of lung cancer.  On April 17, 2002 your EE-2 was faxed to the district office from 
Congressman Nick Lampson’s office, and it is noted that on that EE-2, you checked “other lung 
condition” as well as cancer and renal disease.  

On June 28, 2002, the U.S. Department of Energy responded to a request for confirmation that the 
employee worked at Texas City Chemicals, from the 1950’s, 1960’s and 1970’s.  They responded by 
stating that they had no information on the employee.  An affidavit was received from Willie Williams 
stating he worked with the employee at Bellco Industrial Engineering American Oil Company and 
worked out of Labor Hall #116 for A.A. Pruitt Construction, American Oil Company, PG Bell 
Southwest Industrial Company, and for Amoco Chemical.

Another affidavit was received from Eligah Smith stating he worked at Amoco Chemical Company in 
1957 to 1964 and saw the employee working with other construction workers.  An affidavit from Lloyd
C. Calhoun stated he worked for Bellco Industrial, American Oil Company out of Union Hall #116 
from 1952 to 1954 with the employee and for Emmett Lowry Construction from 1954 to 1958.  An 
affidavit from Henry Williams stated that he worked with the employee at Amoco Chemicals, Bellco 
Industrial Engineering in 1951 to 1955, and for A.A. Pruitt Construction at Amoco Chemical in the 
1950’s to the 1960’s.

Amoco Chemical, aka Texas City Chemicals, Inc. was an Atomic Weapons Employer from 1952 to 
1956.  

Also received were your spouse’s social security administration records.  However none of the 
employment evidence showed the employee worked directly for Texas City Chemical. You submitted 
medical evidence that included a pathology report that diagnosed the employee with lung cancer on 
April 2, 1997.   The district office erroneously forwarded your case to NIOSH for dose reconstruction.  

On March 15, 2004 and March 22, 2004 the district office notified you by letter that contractors and 
subcontractors of Atomic Weapons Employers are not entitled to compensation under the EEOICPA 
and requested that you send evidence that the employee was directly employed with Texas City 
Chemicals.  You were given 30 days to submit such evidence. 

On March 22, 2004 and April 7, 2004 the claims examiner contacted you by telephone to discuss the 
EEOICPA and to explain that contractors and subcontractors at AWE facilities are not covered under 
the Act.

On April 15, 2004, the Denver district office recommended denial of your claim on the basis that the 
evidence submitted did not establish [Employee] was employed at a covered facility during a covered 
period.



Pursuant to the regulations implementing the EEOICPA, a claimant has 60 days from the date of 
issuance of the recommended decision to raise objections to that decision to the Final Adjudication 
Branch pursuant to 20 C.F.R. § 30.310(a).  If an objection is not raised during the 60-day period, the 
Final Adjudication Branch will consider any and all objections to the recommended decision waived 
and issue a final decision affirming the district office’s recommended decision pursuant to 20 C.F.R.§ 
30.316(a). 

On June 15, 2004 you filed an objection to the recommended decision, and stated you disagreed with 
the recommended decision.  You requested an oral hearing.

A hearing was held on September 1, 2004 in Houston, Texas. You attended the hearing and were 
accompanied by Stephen Holmes, Galveston County Commissioner.  At the hearing Mr. Holmes 
testified that the difference between atomic weapons employers and those that worked for the DOE is 
not very clear in the fact sheets provided by the Department of Labor.  Also, contractors and 
subcontractor at other sites are covered.  The contractors and subcontractors at the AWE facilities 
handled the same materials that employees of the DOE handled and they did the same type of work.  

No exhibits were presented at the hearing.  On October 3, 2004, the Final Adjudication Branch received
a fax from you.  The fax requested that I reconsider the recommendation of your claim.  You stated that
the EEOICPA Fact Sheet, the Federal Register and the list of Frequently Asked Questions stated that 
covered workers within Texas City Chemicals (American Oil Company, Borden, Inc. Smith-Douglas, 
Amoco Chemical Company) 1952-1956 will include contractors or subcontractors.  You also stated that
the district office sent your claim to NIOSH, your claim was in process before and after the amendment
of October 27, 2003, that you were led to believe that EEOICPA had approved your claim.

After considering the case record of the claim, the recommended decision forwarded by the Denver 
district office, and your testimony at the hearing, the FAB hereby makes the following:

FINDINGS     OF FACT

1. You filed a claim for survivor benefits under the EEOICPA on March 18, 2002. 

2. You claimed the employee, [Employee], contracted lung cancer as a result of his employment at
a DOE facility, Texas City Chemicals. 

3. You submitted medical evidence of lung cancer, a covered medical condition under the Act. 

4. Texas City Chemicals is an Atomic Weapons Employer. 

5. The employment evidence submitted does not establish [Employee] worked directly for Texas 
City Chemicals, rather, it shows he worked for subcontractors to Texas City Chemicals. 

6. You submitted a marriage certificate establishing you are the eligible beneficiary of 
[Employee].  You also submitted a death certificate showing you were his spouse at the time of 
his death. 

Based on the above-noted findings of fact in this claim, the FAB hereby also makes the following:



CONCLUSIONS     OF LAW

1.      The purpose of the EEOICPA, as stated in 42 U.S.C. § 7384d(b), is to provide for “compensation 
of covered employees and, where applicable, survivors of such employees, suffering from illnesses 
incurred by such employees in the performance of duty for the Department of Energy and certain of its 
contractors and subcontractors.”  Section 7384l(3) defines the term “atomic weapons employee” to 
mean an individual employed by an atomic weapons employer during a period when the employer was 
processing or producing, for the use by the United States, material that emitted radiation and was used 
in the production of an atomic weapon, excluding uranium mining and milling. In order to be afforded 
coverage as defined by 42 U.S.C. § 7384l(15) of the EEOICPA, a claimant must establish that the 
claimed employee was a covered employee who had been diagnosed with an "occupational illness" 
which means "a covered beryllium illness, cancer referred to in section 7384l(9)(B), specified cancer, 
or chronic silicosis, as the case may be."  The evidence in your case establishes the employee was 
diagnosed with a covered condition, however, the evidence does not support he was a covered 
employee employed at a covered facility.

2.      Chapter 2-500.6a (June 2002) of the Federal (EEOICPA) Procedure Manual states that 
subcontractors and contractors of AWE facilities are not covered.

3.      20 C.F.R. Parts 1 and 30, effective February 24, 2003 states that this new final rule will apply to 
all claims filed on or after this date, and all claims that are pending on February 24, 2003.

4.      You have established that you are the eligible surviving beneficiary of the employee pursuant to 
42 U.S.C. §7384s.

5.      Other lung conditions and renal disease are not covered conditions under § 7384l(15) of the 
EEOICPA. 

6.      You not entitled to compensation pursuant to 42 U.S.C. § 7384l of the Energy Employees 
Occupational Illness Compensation Program Act.

Denver, CO
Janet R. Kapsin
Hearing Representative

EEOICPA Fin. Dec. No. 55211-2004 (Dep’t of Labor, September 16, 2004) 

NOTICE OF FINAL DECISION

This is the final decision of the Office of Workers’ Compensation Programs (OWCP) on your claim for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended, 42 U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reason discussed below, your 
claim for benefits is denied.

STATEMENT OF THE CASE

You filed a claim for compensation under the Energy Employees Occupational Illness Compensation 
Program Act (EEOICPA), on March 8, 2004. You indicated your employment classification or type of 



employment as Atomic Weapons Employer.  On Form EE-3 (Employment History for Claim under 
EEOICPA) you stated that you had been employed as a supervisor for the installation of refrigeration 
equipment and other work while employed by the Way Engineering Company at Texas City Chemical, 
Inc., located in Texas City, Texas from 1952 until 1956.  The Department of Energy (DOE) has 
identified Texas City Chemicals as an Atomic Weapons Employer (AWE) for the time period 1952 
through 1956.  You stated that as a result of your exposure at Texas City Chemicals while employed by 
Way Engineering Co. that you developed a skin disease that was possibly skin cancer. 

The district office reviewed your application and evidence.  In seperate letters dated March 15, 2004, 
the district office noted that you had not submitted medical or employment evidence in support of your 
claim.   The letter addressing employment evidence indicated that while we had initiated a request for 
proof of employment with the DOE, they had been unable to verify your employment at Texas City 
Chemical, Inc.  The district office asked you to provide evidence of your employment and listed a 
variety of documents such as time and attendance forms, wage statements, or other records that could 
be used to establish employment.  The letter included Form EE-4 (Affidavit of Employment) that you 
could use to have other individuals complete statements in support of your employment allegations.  
The Social Security Administration (SSA) Form SSA-581, which can be used to verify your Social 
Security employment and employer history with your authorization, was included with the letter for 
your use if you wished the district office to request the information directly from SSA.  A follow-up 
request for medical information was sent to you on May 26, 2004.

On June 8, 2004, you had a telephone conversation with a district office claims examiner.  You stated 
that you had been employed by Way Engineering which was a contractor at the Texas City Chemical 
site and you were not employed directly by Texas City Chemical, Inc.  The claims examiner informed 
you that employees of contractors or subcontractors of an Atomic Weapons Employer were not 
“covered employees” under the EEOICPA.  

On June 9, 2004, the district office informed you in a letter that under the EEOICPA only employees 
hired directly by the AWE facility (such as Texas City Chemicals) were covered under the Act.  The 
letter explained that the definition of an “atomic weapons employee” is an individual employed by an 
Atomic Weapons Employer during a period when the employer was processing or producing for the 
use by the United States material that emitted radiation and was used in the production of atomic 
weapons, excluding uranium mining and milling.  The letter requested that you provide evidence that 
you were employed directly by Texas City Chemical, Inc. and explained that if additional employment 
evidence was not received within 30 days, a recommended decision would be issued based on the 
information in file. 

On June 15, 2004, the district office received medical evidence provided by your physician, Dr. Anh V. 
Nguyen, M.D.   This evidence included a pathology report  describing a specimen from skin on your 
left forearm obtained on May 4, 2004 and provided a diagnosis of malignant melanoma (skin cancer).

On July 12, 2004, the district office issued a recommended decision to deny your claim.  The 
recommended decision stated that the evidence of record did not establish that you could be considered
a “covered employee” as that term is defined under 42 U.S.C. § 7384l.  The file was transferred to the 
Final Adjudication Branch (FAB) on that date.

Pursuant to the regulations implementing the EEOICPA, a claimant has 60 days from the date of 
issuance of the recommended decision to raise objections to that decision to the Final Adjudication 



Branch pursuant to 20 C.F.R. § 30.310(a).  If an objection is not raised during the 60-day period, the 
Final Adjudication Branch will consider any and all evidence in the record and issue a final decision 
affirming the district office’s recommended decision pursuant to 20 C.F.R.§ 30.316(a). 

You have not raised any objections to the district office’s recommended decision pursuant to § 
30.310(a) of the implementing regulations and the 60-day period for filing such objections, as allowed 
under § 30.310(a) of the implementing regulations (20 C.F.R. § 30.310 (a)), has expired.

Based on the evidence contained in the case record, the Final Adjudication Branch makes the 
following:

FINDINGS OF FACT

1.      You filed a claim for compensation on March 8, 2004. 

2.      You did not provide evidence sufficient to establish that you had covered employment with a 
DOE or AWE facility.

3.      You provided medical evidence that established you had been diagnosed with malignant 
melanoma (skin cancer) on May 5, 2004. 

Based on the above noted findings of fact in this claim, the Final Adjudication Branch makes the 
following:

CONCLUSIONS OF LAW 

Section 7384l states:

(1)  The term “covered employee” means any of the following:

(A)  A covered beryllium employee.

(B)  A covered employee with cancer.

(C)  To the extent provided in section 7384r of this title, a covered employee with chronic silicosis (as 
defined in that section).

(2)  The term “atomic weapon” has the meaning given that term in section 11 d.* of the Atomic Energy 
Act of 1954 (42 U.S.C. 2014(d)).

(3)  The term “atomic weapons employee” means an individual employed by an atomic weapons 
employer during a period when the employer was processing or producing, for the use by the United 
States, material that emitted radiation and was used in the production of an atomic weapon, excluding 
uranium mining and milling.

(4)  The term “atomic weapons employer” means an entity, other than the United States, that— 

(A)  processed or produced, for use by the United States, material that emitted radiation and was used 



in the production of an atomic weapon, excluding uranium mining and milling; and

(B)  is designated by the Secretary of Energy as an atomic weapons employer for purposes of the 
compensation program.

(5)  The term “atomic weapons employer facility” means a facility, owned by an atomic weapons 
employer, that is or was used to process or produce, for use by the United States, material that emitted 
radiation and was used in the production of an atomic weapon, excluding uranium mining or milling.

Section 30.111(a) of the regulations  (20 C.F.R. § 30.111(a)) states that, "Except where otherwise 
provided in the Act and these regulations, the claimant bears the burden of proving by a preponderance 
of the evidence the existence of each and every criterion necessary to establish eligibility under any 
compensable claim category set forth in 20 C.F.R. § 30.110.  Proof by a preponderance of the evidence 
means that it is more likely than not that the proposition to be proved is true.  Subject to the exceptions 
expressly provided in the Act and regulations, the claimant also bears the burden of providing to the 
Office of Workers’ Compensation Programs all written medical documentation, contemporaneous 
records, or other records and documents necessary to establish any and all criteria for benefits set forth 
in these regulations."   

You stated that you were employed by a subcontractor (The Way Engineering Co.) at an Atomic 
Weapons Employer facility (Texas City Chemicals, Inc.) and you were not an employee of Texas City 
Chemicals, Inc.   EEOICPA coverage for Atomic Weapons Employers (AWE) is not extended to 
contractors and subcontractors of the AWE but only to individuals employed directly by the AWE.  
Your work at the AWE site is not qualifying because you worked for a company other than the AWE.  
Therefore, you are not a “covered employee” under the Act.

The undersigned has reviewed the recommended decision issued by the district office on July 12, 
2004, and finds that it is in accordance with the facts and the law in this case.  It is the decision of the 
Final Adjudication Branch that your claim for compensation is denied.

Denver, Colorado

September 16, 2004

Janet R. Kapsin

Hearing Representative

Designation by DOE

EEOICPA Fin. Dec. No. 10083-2007 (Dep’t of Labor, June 6, 2007)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch (FAB) concerning the above claim for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  Upon a careful review of the facts, FAB concludes 
that the evidence of record is insufficient to allow compensation.  Accordingly, the claim for survivor 



benefits under Part B is denied. 

STATEMENT OF THE CASE

On July 31, 2001, [Claimant] filed a Form EE-2 claiming for survivor benefits under EEOICPA as the 
spouse of [Employee], based on the condition of myelofibrosis.  She submitted a certificate showing 
that she and [Employee] were married, and a copy of his death certificate identifying her as his spouse 
at the time he died on March 26, 1987 due to pneumonia, agnogenic myeloid metaplasia and chronic 
obstructive pulmonary disease.

[Claimant] submitted medical documentation including narrative reports, stating that her spouse had a 
diagnosis of myelofibrosis as early as the autumn of 1983.  She also filed a Form EE-3 alleging that her
spouse was employed at the National Bureau of Standards (NBS) Radioactivity Lab in Washington, 
D.C. from May 18, 1931 through May 1948.  Her spouse’s employment as a federal employee with the 
NBS was verified from May 26, 1931 to May 14, 1948.   The NBS facility on Van Ness Street was 
initially designated as a covered Atomic Weapons Employer (AWE) under EEOICPA by the 
Department of Energy (DOE) from 1943 through 1952.

On November 30, 2005, the NBS was removed as a covered AWE by DOE per notice in the Federal 
Register.[1]  DOE took this action when it determined that Congress established the NBS in 1901, and 
that Congress changed its name to the National Institute of Standards and Technology in 1988 as part 
of the Omnibus Trade and Competitiveness Act, and that it is a non-regulatory federal agency currently
located within the Commerce Department’s Technology Administration.  DOE also determined that 
NBS never came under the organizational hierarchy of the Manhattan Engineer District (MED), the 
Atomic Energy Commission (AEC), or DOE itself.  Hence, DOE concluded that the NBS facility on 
Van Ness Street was erroneously designated as an AWE facility because it is a facility of an agency of 
the United States, and the definition of an AWE specifically excludes agencies of the United States.

On March 1, 2006, the Cleveland district office advised [Claimant] that the NBS facility on Van Ness 
Street is not considered to be a covered AWE facility under EEOICPA, and requested that she submit 
any additional information she possessed that would lend itself to classifying this facility as an AWE 
facility within 30 days.  [Claimant] responded to this request and submitted thirteen documents she 
believed would support a determination that this facility should be reclassified as a “DOE facility” 
under EEOICPA.  

On September 25, 2006, after reviewing the evidence of record, the additional thirteen documents 
submitted, and historical research conducted on the NBS facility on Van Ness Street, the Chief of the 
Branch of Policies, Regulations and Procedures concluded that the NBS facility on Van Ness Street 
does not meet the definition of a DOE facility for the purposes of EEOICPA.  While it was noted that 
this facility did perform valuable work for both the MED and the AEC, there was no evidence 
supporting that there was either a proprietary interest or the existence of a management and operation, 
management and integration, environmental remediation services, construction, or maintenance 
services contract between either the MED or the AEC and NBS.  Based on this, it could not be 
considered a DOE facility. 

On October 12, 2006, the Cleveland district office recommended denial of [Claimant]’s claim for 
survivor benefits, finding that the evidence of record did not establish that [Employee] was a covered 
employee with cancer under EEOICPA, as there was insufficient evidence that he was employed by 

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/10083-2007.htm#_ftn1


either an AWE or a DOE contractor at an AWE facility or a DOE facility, as those terms are defined in 
the statute.  Accordingly, the district office recommended denial of [Claimant]’s claim for survivor 
benefits. 

OBJECTIONS 

On December 11, 2006, FAB received [Claimant]’s letter of objection to the recommended decision 
with her request for an oral hearing, which was held on March 13, 2007 in Seattle, Washington, 
attended by her daughter and authorized representative, [Claimant’s daughter], and her husband.  In 
summary, [Claimant]’s letter of objection and her testimony at the hearing indicated that she disagreed
with the recommended decision and that she has requested copies of the necessary contractual 
documents through a Freedom of Information Act (FOIA) to the U.S. Department of Labor (DOL), 
which has since been turned over to DOE for response, as DOL does not have the documents she 
requested.  [Claimant] indicated that she is still waiting for a response from DOE with the documents 
she needs to support her objection to the delisting of this facility from the covered facilities list.  
[Claimant] believes the work done by NBS was more than just research and development, the 
employees were in charge of quality control, analyzed samples from production plants, devised more 
effective methods of analysis, furnished personnel and facilities, helped in start-up operations of major 
production plants and provided guidance for the control program.  [Claimant] argued these 
responsibilities clearly fall into the areas of management and operations, which were the 
responsibilities of contractors. 

In reviewing all of the evidence of record, including all of the documents submitted at the hearing, 
there remains insufficient evidence to establish that there was either a proprietary interest or the 
existence of a management and operation, management and integration, environmental remediation 
services, construction, or maintenance services contract between either the MED or the AEC and the 
NBS.  While [Claimant] argued that the work done by employees of the NBS at its facility on Van 
Ness Street constitutes work related to “management and operations which were the responsibilities of 
contractors,” she did not provide supporting documentation showing that a proprietary interest or 
contractual relationship existed between the NBS and the MED, or the AEC/DOE.  Therefore, the NBS
facility on Van Ness Street cannot be considered a “DOE facility” for the purposes of EEOICPA.

After considering the evidence of record, FAB hereby makes the following:

FINDINGS OF FACT

1.      On July 31, 2001, [Claimant] filed a claim for survivor benefits under EEOICPA.

2.      [Claimant] is the surviving spouse of the employee.

3.   In 1983, the employee was diagnosed as having myelofibrosis, which is also known as agnogenic 
myeloid metaplasia.    

4.   [Claimant] did not submit sufficient evidence that [Employee]’s employment at the NBS facility 
on Van Ness Street meets the criteria to be considered “covered employment” under EEOICPA. 

Based on the above-noted findings of fact, FAB hereby also makes the following:



CONCLUSIONS OF LAW

Although the NBS facility on Van Ness Street was once designated as an AWE facility by DOE, DOE 
later determined that this facility does not qualify as an AWE facility for the purposes of EEOICPA, 
and consequently removed its designation as an AWE facility in a notice published in the Federal 
Register on November 30, 2005.

[Claimant]’s objection to the removal of this facility as an AWE facility by DOE relates to her belief 
that the NBS facility on Van Ness Street should be reclassified as a “DOE facility,” and that the work 
completed by the employees of the NBS at this facility, namely [Employee], was consistent with the 
work completed by other employees of DOE contractors.  While this may be accurate, the type of work
completed alone is not the determinative criteria required for a facility to be considered a “DOE 
facility” under EEOICPA.  It must also be shown that the AEC/DOE has or had a proprietary interest, 
or entered into a contract with an entity to provide management and operation, management and 
integration, environmental remediation services, construction, or maintenance services; the evidence of
record is currently insufficient to meet this requirement.  

It is the claimant’s responsibility to establish entitlement to benefits under EEOICPA.  The regulations 
at § 30.111(a) provide that the claimant bears the burden of proving by a preponderance of the evidence
the existence of each and every criterion under any compensable claim category set forth in § 30.110.  
Proof by a preponderance of the evidence means that it is more likely than not that the proposition to be
proved is true.  Subject to the exceptions expressly provided in EDEOICPA and the regulations, the 
claimant also bears the burden of providing all written medical documentation, contemporaneous 
records, or other records and documents necessary to establish any and all criteria for benefits set forth 
in the regulations.  See 20 C.F.R. § 30.111(a).  If [Claimant] obtains evidence in the future that she 
believes satisfies this criteria, she should submit this to the district office for consideration with a 
request for reopening of the claim.

FAB is bound by the criteria and provisions of EEOICPA and has no authority to depart from it or 
EEOICPA’s implementing regulations.  Therefore, [Claimant]’s claim must be denied for lack of 
evidence that [Employee] was a covered employee as defined by the statute.  

Seattle, Washington

Kelly Lindlief

Hearing Representative

Final Adjudication Branch

[1]  70 Fed. Reg. 71815 (November 30, 2005).

Employees during period of residual contamination

EEOICPA Fin. Dec. No. 2158-2003 (Dep’t of Labor, July 11, 2008)

NOTICE OF FINAL DECISION FOLLOWING A HEARING



This is the decision of the Final Adjudication Branch (FAB) concerning your claim for survivor 
benefits under Part B of the Energy Employees Occupational Illness Compensation Program Act of 
2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.   For the reasons set forth below, your claim 
for survivor benefits based on acute myelocytic leukemia (acute myelomonocytic leukemia) is denied. 

STATEMENT OF THE CASE

On August 7, 2001, you filed a claim for survivor benefits under Part B of EEOICPA, Form EE-2, as 
the spouse of [Employee], hereinafter referred to as the employee.  On July 31, 2002, you also filed a 
claim for assistance under Part D of EEOICPA with the Department of Energy (DOE).  You identified 
acute myelocytic leukemia (acute myelomonocytic leukemia) as the medical condition of the employee
resulting from his employment at an atomic weapons facility. 

On Form EE-3 you indicated that the employee worked as a laboratory technician for Lucius Pitkin at 
the Allied Chemical facility in Metropolis, Illinois from July 1978 to July 1985.  The Allied Chemical 
Corporation Plant in Metropolis, Illinois is a covered atomic weapons employer (AWE) facility from 
1959 to 1976 and covered for residual radiation contamination from 1977 to July 2006.  

On February 28, 2003, DOE denied your claim for assistance under Part D, because the employee’s 
work at the Allied Chemical Corporation Plant was at an AWE rather than a DOE facility.  On April 14,
2003, the FAB issued a final decision denying your claim for survivor benefits under Part B because 
the employee did not have covered employment under the EEOICPA.  The FAB found that the 
employee’s period of employment at the Allied Chemical Corporation Plant was outside the covered 
years for that facility.

Thereafter, on October 28, 2004, Congress repealed Part D of EEOICPA and enacted new Part E.  
Because of this, DEEOIC proceeded to adjudicate your Part D claim under Part E and on May 17, 
2006, the FAB issued a final decision denying your claim for survivor benefits under Part E because 
the employee was not employed by a DOE contractor at a DOE facility.  As part of the 2004 
amendments to EEOICPA, Congress amended the definition of an “atomic weapons employee” to 
include employees of subsequent owners or operators of an AWE facility beyond the time period 
during which weapons-related work occurred, provided that the National Institute for Occupational 
Safety and Health (NIOSH) had found that there was the potential for residual radiation contamination 
at the facility.  NIOSH subsequently determined that the Allied Chemical Corporation facility had the 
potential for residual radiation contamination from 1977 to July 2006.  This period of residual 
contamination resulted in the covered period at this particular facility being expanded.

On June 5, 2007, the Director of the Division of Energy Employees Occupational Illness Compensation
(DEEOIC) issued a Director’s Order vacating the FAB’s April 14, 2003 final decision and reopening 
your claim for benefits under Part B.  This order instructed the district office to determine if the 
employee’s employment by Lucius Pitkin at the Allied Chemical Corporation facility qualified as 
employment by a “subsequent owner or operator” at that AWE facility under Part B of EEOICPA.  As 
part of this further development, the district office received a June 20, 2007 letter from I. Boyarsky, the 
controller of Lucius Pitkin, Inc., in which he indicated that Lucius Pitkin, Inc. was hired as an 
independent observer at the facility to weigh and sample ore and was never a co-owner nor operator of 
the Allied Chemical Corporation facility.  

On July 17, 2007, the district office issued a recommended decision to deny your claim for benefits 



under Part B because the employee was not employed by Allied Chemical or by a subsequent owner or 
operator of the Allied Chemical Corporation facility, and thus his employment was not covered under 
EEOICPA.  On August 6, 2007, you objected to the recommended decision and attached a copy of the 
Director’s Order.  On August 20, 2007, the FAB issued a remand order returning your claim to the 
district office with instructions to refer the case file to the Branch of Policies, Regulations and 
Procedures (BPRP) within DEEOIC for a determination on whether the employee’s work with Lucius 
Pitkin, Inc. at the Allied Chemical Corporation facility qualified him as an atomic weapons employee 
under Part B of EEOICPA.  Pursuant to that remand order, the district office referred your case file to 
the BPRP.  On November 26, 2007, the BPRP determined that the employee’s employment with Lucius
Pitkin, Inc. at the Allied Chemical Corporation facility did not qualify him as an atomic weapons 
employee because Lucius Pitkin, Inc. was not a subsequent owner or operator of that AWE facility.

On December 13, 2007, the district office issued another recommended decision to deny your claim for
survivor benefits under Part B of EEOICPA, on the ground that the employee’s employment by Lucius 
Pitkin, Inc. at the Allied Chemical Corporation facility did not qualify him as an “atomic weapons 
employee,” as that term is defined in EEOICPA.  Accompanying the recommended decision was a 
letter explaining your rights and responsibilities in regard to the recommended decision. 

OBJECTIONS

On January 14, 2008, the FAB received your January 8, 2008 letter objecting to the recommended 
decision and requesting a hearing to air your objections, which was held on March 19, 2008 in Mount 
Vernon , Illinois.  You and Virginia Griffey were present at this hearing and presented testimony.  Your 
objections to the recommended decision are summarized below:

Objection No. 1:  You indicated that the employee worked for Lucius Pitkin, Inc. but worked at the 
Allied Chemical Corporation facility, and because he was checking the moisture content of the dry 
uranium, which was an activity that was vital to the operation of the plant, then his employment should 
be covered because he should be considered an operator of the facility.

Objection No. 2:  You indicated that Allied Chemical supplied the employees of Lucius Pitkin, Inc. 
with clothing, gloves, hard-hats and shoes, laundered their clothing and provided and maintained the 
respirators used by both Allied Chemical and Lucius Pitkin, Inc. employees.

Objection No. 3:  You indicated that the employee’s doctors advised that the employee’s cancer was 
caused by him handling raw uranium.

Objection No. 4:  You indicated that it is unfair to compensate employees of the United States 
Enrichment Corporation (USEC) who worked at the Paducah Gaseous Diffusion Plant or Allied 
Chemical Company employees who worked in the same building as the employee, had the same 
exposures as the employee and who also contracted cancer, but not to compensate the employee merely
because he was not working for a covered employer.

Your first objection concerns whether the employee’s work duties qualified him as an operator of this 
facility.  The EEOICPA provides that an “atomic weapons employee” includes an individual who was 
employed by an AWE during a period when the employer was processing, or producing, for the use by 
the United States, material that emitted radiation and was used in the production of an atomic weapon, 
excluding uranium mining and milling.  It also includes an individual employed by an AWE or 



subsequent owners or operators of an AWE facility during a period of significant residual radiation 
contamination outside of the period in which weapons-related production occurred.  See 42 U.S.C. § 
7384l(3).  

The period of the employee’s employment at this AWE facility is not during the period when 
weapons-related production occurred; however, it was during the residual radiation period when 
employees of the AWE, or subsequent owners or operators of the facility, are covered.  There is no 
evidence that the employee was employed by the Allied Chemical Corporation or a subsequent owner 
or operation of this AWE facility.  The employee was working for Lucius Pitkin, Inc. and his duties at 
the Allied Chemical Corporation facility were performed pursuant to a contract between the Allied 
Chemical Corporation and Lucius Pitkin, Inc.  The controller of Lucius Pitkin, Inc. has confirmed that 
Lucius Pitkin, Inc. was not an operator or subsequent owner of the Allied Chemical Corporation 
facility.  The determination of whether a contractor of an AWE is an owner or operator of an AWE 
facility is not based on the duties performed by an individual employee, but rather by the nature of the 
contract.  The evidence of record does not establish that the employee worked for an AWE, a 
subsequent owner of the AWE facility or for a company that was contracted to operate this facility.  

Your second objection concerns whether the employee should be considered an employee of Allied 
Chemical Corporation for purposes of EEOICPA.  When it enacted EEOICPA, Congress provided 
specific criteria that must be met to establish that an individual qualifies as an “atomic weapons 
employee” in § 7384l(3).  Those criteria do not include employees of contractors or subcontractors of 
an AWE, employees of wholly-owned subsidiaries of an AWE, or employees who are considered 
“shared,” “on loan,” “borrowed servants,” or “statutory employees.”  See EEOICPA Fin. Dec. No. 
4894-2004 (Dep’t of Labor, March 8, 2005); EEOICPA Fin. Dec. No. 366-2002 (Dep’t of Labor, June 
3, 2003); EEOICPA Fin. Dec. No. 13183-2003 (Dep’t of Labor, October 14, 2003).  The evidence of 
record simply does not establish that the employee worked for an AWE.  The Department of Labor 
must administer EEOICPA as enacted by Congress and cannot alter the necessary criteria to qualify as 
an atomic weapons employee under EEOICPA.

Your third objection concerns the cause of the employee’s cancer.  EEOICPA provides benefits for 
specific occupational illnesses like cancer for an employee (or his survivors) who is considered to be a 
“covered employee with cancer.”  See 42 U.S.C. §§ 7384l(9), 7384n.  The cause of an employee’s 
cancer does not determine if that employee has covered employment.  The evidence of record does not 
establish that the employee had any employment that was covered under EEOICPA.

Your fourth objection concerns the distinguishing criteria set out by Congress that are prerequisites to 
qualify for benefits based on cancer for atomic weapons employees, DOE employees working at 
covered DOE facilities, or DOE contractor or subcontractor employees working at covered facilities 
under EEOICPA.  The Department of Labor has no authority to alter those statutory criteria.  EEOICPA
regulations place the burden of establishing covered employment upon the claimant.  You have not 
submitted evidence that establishes that the employee has covered employment under EEOICPA. 

After reviewing the evidence of record in your claim file forwarded by the district office, I hereby 
make the following:

FINDINGS OF FACT

1. You filed a claim for survivor benefits under Part B of EEOICPA on August 7, 2001 as the 



spouse of the employee. 

2. You alleged that the employee worked for Lucius Pitkin, Inc. at the Allied Chemical 
Corporation facility from July 1978 to July 1985. 

3. The Allied Chemical Corporation facility is an AWE facility from 1959 to 1976, and also 
covered for residual radiation contamination from 1977 to July 2006. 

4. Lucius Pitkin, Inc. is not an AWE, a subsequent owner of the Allied Chemical Corporation 
facility, or a subsequent operator of that AWE facility. 

5. You have not submitted evidence that the employee was employed by an AWE at an AWE 
facility, or that the employee worked for DOE or for a DOE contractor or subcontractor at a 
DOE facility. 

 Based upon these facts, the undersigned makes the following:

CONCLUSIONS OF LAW

Part B of EEOICPA provides benefits to covered employees working at covered facilities who sustain 
an “occupational illness” as a result of exposure during the performance of duty at those facilities.  See 
42 U.S.C. §§ 7384l(1), 7384n and 7384s.  In order to claim benefits under Part B of EEOICPA for 
cancer, the evidence must establish that the employee was either a DOE employee or a DOE contractor 
employee working at a DOE facility, or an atomic weapons employee working at an AWE facility who 
contracted cancer due to exposure to radiation in the performance of duty.  See 42 U.S.C. §§ 7384l(9), 
7384n and 7384s. 

You claimed that the employee contracted cancer as a result of his employment at the Allied Chemical 
Corporation facility.  However, EEOICPA sets out specific criteria for an employee to qualify as an 
“atomic weapons employee.”  An “atomic weapons employee” is defined an individual who was 
employed by an AWE during a period when the employer was processing or producing, for the use by 
the United States, material that emitted radiation and was used in the production of an atomic weapon, 
excluding uranium mining and milling.  It is also defined as an individual employed by an AWE or a 
subsequent owner or operator of an AWE facility during a period of significant residual radiation 
contamination outside of the period in which weapons-related production occurred.  42 U.S.C. § 
7384l(3).  Further, EEOICPA defines an “an atomic weapons employer” as an entity (other than the 
United States) that processed or produced for use by the United States, material that emitted radiation 
and was used in the production of an atomic weapon, excluding uranium mining and milling, and is 
designated by the Secretary of Energy as an AWE for the purposes of EEOICPA.  42 U.S.C. § 
7384l(4).  The term “atomic weapons employer facility” means a facility owned by an AWE that is or 
was used to process or produce, for use by the United States, material that emitted radiation and was 
used in the production of an atomic weapon, excluding uranium mining or milling.  42 U.S.C. § 
7384l(5).  

A determination regarding your entitlement to benefits must be based on the totality of the evidence.  
You indicated that the employee worked at the Allied Chemical Corporation facility.  That facility is a 
covered “atomic weapons employer facility” as defined by 42 U.S.C. § 7384l(5).  You claimed that the 
employee worked for Lucius Pitkin, Inc.  However, Lucius Pitkin, Inc is not an AWE because it has not



been designated as such by the Secretary of Energy, nor is it a subsequent owner or operator of the 
Allied Chemical Corporation facility.  Therefore, the employee does not qualify as an “atomic weapons
employee” because he was not employed by an AWE during a period when that employer was 
processing or producing, for the use by the U.S., material that emitted radiation and was used in the 
production of an atomic weapon, nor was he employed by a subsequent owner or operator of the AWE 
facility during a period of residual radiation contamination.  I have reviewed the evidence of record and
it does not establish that the employee has employment covered under EEOICPA. 

Section 30.110(c) of the EEOICPA regulations provides that any claim that does not meet all of the 
criteria for at least one of the categories including a “covered Part B employee” (as defined in § 
30.5(p)) set forth in the regulations must be denied.  See 20 C.F.R. §§ 30.5(p), 30.110(b), and 
30.110(c).  As you have not established that the employee is a covered Part B employee (because the 
evidence does not establish that the employee worked for an AWE), your claim for survivor benefits 
based on the employee’s acute myelocytic leukemia (acute myelomonocytic leukemia) under Part B of 
EEOICPA must be denied.

Washington D.C.

William J. Elsenbrock

Hearing Representative

Final Adjudication Branch

See DOE’s Office of Health, Safety & Security facility list on the agency website at:  
http://www.hss.energy.gov/healthsafety/FWSP/advocacy/faclist/showfacility.cfm. (retrieved July 11, 2008). 

EEOICPA Fin. Dec. No. 4898-2004 (Dep’t of Labor, March 8, 2005)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This decision of the Final Adjudication Branch (FAB) concerns your claim for compensation under 
Part B of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended,
42 U.S.C. §7384 et seq. (EEOICPA).  For the reasons stated below, your claim for benefits is denied.

STATEMENT OF THE CASE

On August 9, 2001, you filed a claim for benefits under Part B of the EEOICPA as the surviving spouse
of >[Employee] and identified malignant melanoma as the diagnosed condition being claimed.  You 
submitted an Employment History Form (EE-3) on which you stated that your husband was employed 
by Allegheny Ludlow Steel from March 27, 1966 to June 1, 1985, by Nuclear Materials and Equipment
Corp. in February 1966, by Wilson Rearich Hauling from 1963 to 1964 and by MESLA Machine Co. 
(you did not provide dates or the name of a covered facility in regards to this employment).  You stated 
that you did not know if your husband wore a dosimetry badge while employed by Nuclear Materials 
and Equipment Corp. and you stated that your husband did not wear a dosimetry badge while employed
by the other employers.  As medical evidence you submitted the following:

A copy of Dr. Harry Gerstbrein’s final autopsy report in which he diagnosed your husband with 



“malignant melanoma arising in right middle lobe of lung, metastatic melanoma to upper lobes of both 
lungs, and  metastatic melanoma to terminal ileum and perirectal area (history).”  

A copy of Dr. Allen T. Lefor’s July 4, 1985 hospital admission report in which he states your husband 
was diagnosed with malignant melanoma by biopsy on May 24, 1985.

You submitted a copy of your marriage certificate which shows that you were married to [Employee] 
on October 27, 1964 and a copy of your husband’s death certificate which shows that he died on 
January 16, 1986.  As evidence of employment, you submitted a copy of your husband’s 1966 W2 from
Nuclear Decontamination Corp.  On February 19, 2002, Department of Energy (DOE) representative 
Roger Anders advised the district office, via Form EE-5, that the DOE did not have employment 
information regarding your husband.  On August 30, 2003, the district office obtained a copy of your 
husband’s Social Security Administration statement of earnings which indicate that he received 
earnings from Nuclear Decontamination Corp. in the first quarter of 1966 and earnings from Allegheny
Ludlum Corporation from 1979 to 1985.  

Based upon the evidence of record, the district office issued a recommended decision on June 30, 2004,
in which it concluded that you did not establish that [Employee] was a covered employee under 42 
U.S.C. § 7384l(1), as he was not a DOE employee or contractor employee at a DOE facility, nor an 
atomic weapons employee at an atomic weapons employer facility, as those facilities are defined in 42 
U.S.C. §§ 7384l(4), 7384l(11) and 7384l(12), respectively.  It was the district office’s recommendation 
that your claim be denied based on its conclusions.  

OBJECTIONS

On August 13, 2004, you wrote to the FAB, advised that you disagreed with the recommended decision
and requested a hearing.  You stated in your letter that it was your position that Nuclear 
Decontamination Corp. was a covered facility because it merged with Nuclear Materials and 
Equipment Corp. on May 13, 1974.  You stated that the merger was more than sufficient to show that 
“the two companies were initially operating out of the same Apollo facility and eventually became one 
and the same.”  You also stated that at the time your husband began work at Nuclear Decontamination 
Corp. the same person was doing the hiring for both companies.  

A hearing was held on November 10, 2004 in Pittsburgh, PA.  You testified at the hearing that Nuclear 
Decontamination Corp. and Nuclear Material Equipment Corp. (NUMEC) had the same address in 
Apollo, PA, worked on the same parcel of land, and used the same employment office.  Hearing 
Transcript (HT)-8.  You also testified that the merger documents between Decontamination Corp. and 
NUMEC show that the same person owned both companies because the same person signed as 
president of both companies in the merger documents.  HT-10.  You submitted the following exhibits as
evidence to support your claim:

Exhibit 1           Commonwealth of Pennsylvania Department of State Corporation Bureau Articles of 
Merger which document the April 26, 1974 merger between NUMEC and Nuclear Decontamination 
Corp., June 23, 1959 Nuclear Decontamination Corp. Articles of Incorporation and Certificate of 
Incorporation.

Exhibit 2           Commonwealth of Pennsylvania Department of State Corporation Bureau Articles of 
Merger which document the January 9, 1975 merger between NUMEC and the Babcock & Wilcox 



Company, January 9, 1975 NUMEC Certificate of Withdrawal from doing business in PA, April 12, 
1967 NUMEC application for Certificate of Authority, and April 12, 1967 Certificate of Authority 
issued to NUMEC to transact business in PA.

Exhibit 3           Copy of Pennsylvania Department of State microfilm document showing that Nuclear 
Decontamination Corp. merged with NUMEC.

The merger documents you submitted indicate that Nuclear Decontamination Corp. (NDC) was a 
wholly-owned subsidiary of NUMEC.  (The merger documents show that at the time of the merger, 
NUMEC owned all of NDC’s outstanding shares of Common Stock.)  Wholly-owned subsidiaries are 
companies in their own right that share an affiliation with a parent company, but operate as a separate 
functional entity and provide for employees in accordance with their own distinct corporate 
administrative policies and regulations.  Due to the separate and distinct nature of a wholly-owned 
subsidiary and the strict regulatory and statutory definition of an Atomic Weapons Employer (AWE) 
facility, a wholly owned subsidiary of a DOE-designated AWE that is not itself designated as an AWE 
by the DOE can not be considered an AWE.  

After considering the written record of the claim, your letter of objection and the testimony presented at
the hearing, the FAB hereby makes the following: 

FINDINGS OF FACT

1.      You filed a claim for survivor benefits under Part B of the EEOICPA on August 9, 2001.  

2.      Your husband was employed at Nuclear Decontamination Corp. in the first quarter of 1966 and at 
Allegheny Ludlum Corporation from 1979 to 1985.

3.      Your husband was employed at Allegheny Ludlum Steel subsequent to the period it was a 
designated covered atomic weapons employer.  In its June 2004 Report on Residual Radioactive and 
Beryllium Contamination at Atomic Weapons Employer Facilities and Beryllium Vendor Facilities, the 
National Institute for Occupational Safety and Health (NIOSH) determined that there was little 
potential for significant residual contamination outside of the period in which weapons-related 
production occurred.  

4.      Nuclear Decontamination Corp. is not a covered facility under the EEOICPA.  While NDC may 
have been a wholly-owned subsidiary of NUMEC, it was a separate, distinct corporation at the time of 
your husband’s employment.  

5.      Your husband was diagnosed with malignant melanoma on May 24, 1985.

6.      Your husband died on January 16, 1986 due to malignant melanoma.

7.      You are the surviving spouse of [Employee].

Based on the above-noted findings of fact in this claim, the FAB hereby makes the following:

CONCLUSIONS OF LAW



Section 30.310(a) of the EEOICPA implementing regulations provide that, “Within 60 days from the 
date the recommended decision is issued, the claimant must state, in writing, whether he or she objects 
to any of the findings of fact and/or conclusions of law contained in such decision, including the Health
and Human Service’s reconstruction of the radiation dose to which the employee was exposed (if any), 
and whether a hearing is desired.”  20 C.F.R. § 30.310(a).  At your request a hearing was held on 
November 10, 2004.

Part B of the Energy Employees Occupational Illness Compensation Program Act was established to 
provide compensation benefits to covered employees (or their eligible survivors) who have been 
diagnosed with designated occupational illnesses incurred as a result of their exposure to radiation, 
beryllium, or silica, while in the performance of duty for Department of Energy and certain of its 
vendors, contractors and subcontractors.  “Occupational illness” is defined in § 7384l(15) of the 
EEOICPA, as a covered beryllium illness, cancer referred to in section 7384l(9)(B)[2] of this title, 
specified cancer, or chronic silicosis, as the case may.  42 U.S.C. §§ 7384l(15), 7384l(9)(B).  To be 
eligible for compensation for cancer under Part B of the EEOICPA, an employee either must be:  a 
DOE employee, a DOE contractor employee or an atomic weapons employee who contracted cancer 
(that has been determined pursuant to guidelines promulgated by Health and Human Services, “to be at 
least as like as not related to such employment”), after beginning such employment.  See 42 U.S.C. § 
7384l(9)(2); 20 C.F.R. § 30.210.  

The evidence of record establishes that your husband was employed by Allegheny-Ludlum Steel from 
1979 to 1985.  Allegheny-Ludlum Steel was a covered Atomic Weapons Employer from 1950 to 1952.
[3]  Pursuant to 42 U.S.C. § 7384l(3), an “atomic weapons employee” is defined as:

(A)     An individual employed by an atomic weapons employer during a period when the 
employer was processing or producing, for the use by the United States, material that 
emitted radiation and was used in the production of an atomic weapon, excluding uranium 
mining and milling. 
(B)     An individual employed—

(i)        at a facility with respect to which the National Institute for 
Occupational Safety and Health, in its report dated October 2003 
and titled “Report on Residual Radioactive and Beryllium 
Contamination at Atomic Weapons Employer Facilities and 
Beryllium Vendor Facilities”, or any update to that report, found that
there is a potential for significant residual contamination outside of 
the period in which weapons-related production occurred;
(ii)      by an atomic weapons employer or subsequent owner or 
operators of a facility described in clause (i); and
(iii)     during a period, as specified in such report or any update to 
such report, of potential for significant residual radioactive 
contamination at such facility.

The June 2004 NIOSH Report on Residual Radioactive and Beryllium Contamination at Atomic 
Weapons Employer Facilities and Beryllium Vendor Facilities, does not support a period for potential 
significant residual contamination at Allegheny Ludlum Steel subsequent to the covered period; 
therefore your husband’s employment at that facility is not covered employment under the EEOICPA.  
Any work performed by NDC for NUMEC during the period your husband was employed, by NDC, 
would be viewed as work performed by a contractor of a designated AWE.[4]  AWE contractor 
employees are not covered under the EEOICPA.  See 42 U.S.C. §§ 7384l(1), 7384l(3), 7384l(4) and 
7384l(5).  

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/4898-2004--20050308.htm#_ftn4
http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/4898-2004--20050308.htm#_ftn3
http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/4898-2004--20050308.htm#_ftn2


Because you did not submit evidence that establishes your husband was a “covered employee with 
cancer” as defined at § 7384l(9) of the EEOICPA, your claim for benefits is denied.  42 U.S.C. § 
7384l(9).
 
Washington, DC

Thomasyne L. Hill 

Hearing Representative

Final Adjudication Branch

 [1] EEOICPA Bulletin No. 04-12 (issued September 16, 2004).

 [2] §7384l(9)(B). An individual with cancer specified in subclause (I), (II), or (III) of clause (ii), if and only if that 
individual is determined to have sustained that cancer in the performance of duty in accordance with section 7384n(b).  
Clause (ii) references DOE employees, DOE contractor employees and atomic weapons employees who contract cancer 
after beginning employee at the required facility.

 [3] U.S. Department of Energy.  Allegheny-Ludlum Steel.  Time period:  1950-1952.  Worker Advocacy Facility List.  
Available: http://tis.eh.doe.gov/advocacy/faclist/showfacility.cfm.  [retrieved November 9, 2004].

 [4] EEOICPA Bulletin No. 04-12 (issued September 16, 2004).

EEOICPA Fin. Dec. No. 114870-2011 (Dep’t of Labor, July 1, 2011)
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114874-2011

114875-2011

DECISION DATE: July 1, 2011

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch (FAB) concerning the above-noted claims under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons stated below, these claims for survivor benefits 
under Part B of EEOICPA are denied.    

STATEMENT OF THE CASE

On November 15, 2001, [Employee] filed a claim in which he alleged that he had contracted a 
“stroke” and an unspecified heart condition due to his employment.  As part of his claim, the employee
also completed a Form EE-3, stating that he was employed at the Bethlehem Steel plant in 
Lackawanna, New York, from 1959 to 1997.  The case file includes [Employee]’s earnings report from
the Social Security Administration (SSA), which shows that he was employed by Bethlehem Steel 
from 1959 to 1997.  The Bethlehem Steel facility in Lackawanna, New York, is recognized as a 
covered Atomic Weapons Employer (AWE) facility from 1949 to 1952.[1]  

On January 22, 2003, FAB issued a final decision denying [Employee]’s claim under Part B of 
EEOICPA for a stroke and heart problems, concluding that the evidence did not establish that he had 
been diagnosed with a compensable “occupational illness.”  After the employee died, FAB also issued 
an August 1, 2007 final decision denying [Employee’s Spouse]’s claim for benefits as the surviving 
spouse of [Employee].  In that final decision, FAB determined that the evidence showed that 
[Employee] was employed at the Bethlehem Steel facility in Lackawanna for the period 1959 to 1997, 
which was not within the covered period for that facility.  

On July 26, 2010, the claimants filed Forms EE-2 claiming benefits as surviving children of 
[Employee] and identified large B-cell lymphoma as the condition being claimed as work-related.  
They also completed employment history forms indicating that [Employee] was employed at the 
Bethlehem Steel facility in Lackawanna from 1958 to 1995.  The case file contains a copy of 
[Employee]’s death certificate, which shows that he died on November 30, 2006, and lists diffuse large
B-cell lymphoma as the cause of his death.  

The district office subsequently advised each of the five claimants of the covered period for the 
Bethlehem Steel facility (1949-1952), and afforded them the opportunity to provide evidence showing 
that [Employee] was employed at another covered facility, or to provide evidence indicating that the 
covered period at the Bethlehem Steel facility should be expanded to include periods after 1952.  In 
response, they submitted letters questioning the 1949-1952 covered period and also submitted a 
newspaper article discussing the history of the Bethlehem Steel plant in Lackawanna, a chronology of 
significant events concerning Bethlehem Steel, and a copy of work regulations governing the use of 
ionizing radiation, which are dated 1972.  

On December 2, 2010, the district office issued a recommended decision to deny these claims for 

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/114870-2011.htm#_ftn1


survivor compensation under Part B, concluding that the evidence was not sufficient to show that 
[Employee] was a covered employee with cancer because he was not employed at the Bethlehem Steel 
facility during the covered period of 1949-1952.  

OBJECTIONS 

On January 11, 2011, the claimants objected to the recommended decision and requested a hearing.  At 
the hearing held on March 23, 2011, the claimants questioned the basis for the covered period for the 
Bethlehem Steel facility.  Although they acknowledged that their father’s SSA records show that his 
employment with Bethlehem Steel began in 1959, they questioned whether the Lackawanna facility 
had been fully decontaminated by that time, and argued that the covered period of the facility should be
expanded to include his period of employment during this period of alleged residual radioactive 
contamination.  

Subsequent to the hearing, the claimants submitted a portion of a document entitled “Residual 
Radioactive Summary,” which identifies the Bethlehem Steel Lackawanna facility as one in which 
“there is potential for significant residual contamination outside the period in which weapons 
production occurred.”  This document was obtained from a website published by an advocacy group 
called F.A.C.T.S., Inc. (“For a Clean Tonawanda Site”).[2]  

FINDINGS OF FACT

1.      The claimants filed claims for benefits as surviving children of [Employee]. 

2.      [Employee] was employed at the Bethlehem Steel facility in Lackawanna New York, from 1959 
to 1997.

CONCLUSIONS OF LAW

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision.  20 C.F.R. § 30.310 (2011).  In reviewing any objections submitted, FAB will review the 
written record, to include any additional evidence or argument submitted by the claimant, and conduct 
any additional investigation determined to be warranted in the case.  20 C.F.R. § 30.313.  I have 
reviewed the record in this case, to include the hearing testimony and the written objections submitted, 
and conclude that no further investigation is warranted.

Part B of EEOICPA was established to provide benefits to covered employees diagnosed with 
designated occupational illnesses incurred as a result of their exposure to radiation, beryllium or silica 
while in the performance of duty for the Department of Energy (DOE) and certain of its vendors, 
contractors and subcontractors.  To be a “covered employee” for purposes of EEOICPA, the evidence 
must establish that the employee worked at a DOE facility, a beryllium vendor facility, or at an AWE 
facility. 

The term “AWE facility” means a facility, owned by an atomic weapons employer, that is or was used 
to process or produce, for use by the United States, material that emitted radiation and was used in the 
production of an atomic weapon.  42 U.S.C. § 7384l(5).  The term “atomic weapons employer” means 
an entity that:  (a) processed or produced, for use by the United States, material that emitted radiation 
and was used in the production of an atomic weapon; and (b) is designated by the Secretary of Energy 
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as an atomic weapons employer for purposes of the compensation program.  42 U.S.C. § 7384l(4).

For purposes of coverage under Part B, an “atomic weapons employee” is an individual who:  (1) was 
employed by an AWE during the period when it was producing or processing material for use in an 
atomic weapon; or (2) was employed at an AWE facility after production ceased but during a period 
when the facility has been determined by the National Institute for Occupational Safety and Health 
(NIOSH) to have the potential for significant residual contamination.  42 U.S.C. § 73841(3).  NIOSH 
was required to submit a report on whether or not significant contamination remained at any AWE 
facility after that facility discontinued nuclear weapon production activities.  NIOSH issued the original
report, entitled “Report on Residual Radioactive and Beryllium Contamination at Atomic Weapons 
Employer Facilities and Beryllium Vendor Facilities,” in November 2002 and updated the report 
multiple times.  In all of these reports, NIOSH determined that there was no potential for significant 
residual radioactive contamination at the Bethlehem Steel facility outside of the weapons-related 
production period.  See NIOSH, Office of Compensation Analysis and Support, Report on Residual 
Radioactive and Beryllium Contamination at Atomic Weapons Employer Facilities and Beryllium 
Vendor Facilities (October 2009).[3] 

The claimants are seeking benefits based on [Employee]’s employment at the Bethlehem Steel facility 
during the period 1959 to 1997.  The Secretary of Energy has designated the Bethlehem Steel facility in
Lackawanna, New York, as an AWE facility, and the period during which it processed or produced 
material that emitted radiation was 1949 through 1952.  Since [Employee] was not employed during 
the 1949-1952 production period at the facility, and NIOSH has determined that there is no potential 
for significant residual radioactive contamination at the facility after 1952, he does not qualify as a 
covered employee as defined under Part B.  Accordingly, these claims for compensation under Part B 
must be denied. 

Cleveland, OH

Greg Knapp 

Hearing Representative

Final Adjudication Branch

[1]  The facility list is available at:  http://www.hss.energy.gov/healthsafety/FWSP/advocacy/faclist/ showfacility.cfm 
(retrieved June 28, 2011). 

[2]  See http://www.factsofwny.com (retrieved June 28, 2011).

[3] The report can be downloaded from the Department of Health and Human Services web site at 
http://www.cdc.gov/niosh/ocas/pdfs/tbd/rescon/rcontam1009.pdf  (retrieved June 28, 2011). 

Subsidiaries
EEOICPA Fin. Dec. No. 4898-2004 (Dep’t of Labor, March 8, 2005)
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NOTICE OF FINAL DECISION FOLLOWING A HEARING

This decision of the Final Adjudication Branch (FAB) concerns your claim for compensation under 
Part B of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended,
42 U.S.C. §7384 et seq. (EEOICPA).  For the reasons stated below, your claim for benefits is denied.

STATEMENT OF THE CASE

On August 9, 2001, you filed a claim for benefits under Part B of the EEOICPA as the surviving spouse
of [Employee] and identified malignant melanoma as the diagnosed condition being claimed.  You 
submitted an Employment History Form (EE-3) on which you stated that your husband was employed 
by Allegheny Ludlow Steel from March 27, 1966 to June 1, 1985, by Nuclear Materials and Equipment
Corp. in February 1966, by Wilson Rearich Hauling from 1963 to 1964 and by MESLA Machine Co. 
(you did not provide dates or the name of a covered facility in regards to this employment).  You stated 
that you did not know if your husband wore a dosimetry badge while employed by Nuclear Materials 
and Equipment Corp. and you stated that your husband did not wear a dosimetry badge while employed
by the other employers.  As medical evidence you submitted the following:

A copy of Dr. Harry Gerstbrein’s final autopsy report in which he diagnosed your husband with 
“malignant melanoma arising in right middle lobe of lung, metastatic melanoma to upper lobes of both 
lungs, and  metastatic melanoma to terminal ileum and perirectal area (history).”  

A copy of Dr. Allen T. Lefor’s July 4, 1985 hospital admission report in which he states your husband 
was diagnosed with malignant melanoma by biopsy on May 24, 1985.

You submitted a copy of your marriage certificate which shows that you were married to [Employee] 
on October 27, 1964 and a copy of your husband’s death certificate which shows that he died on 
January 16, 1986.  As evidence of employment, you submitted a copy of your husband’s 1966 W2 from
Nuclear Decontamination Corp.  On February 19, 2002, Department of Energy (DOE) representative 
Roger Anders advised the district office, via Form EE-5, that the DOE did not have employment 
information regarding your husband.  On August 30, 2003, the district office obtained a copy of your 
husband’s Social Security Administration statement of earnings which indicate that he received 
earnings from Nuclear Decontamination Corp. in the first quarter of 1966 and earnings from Allegheny
Ludlum Corporation from 1979 to 1985.  

Based upon the evidence of record, the district office issued a recommended decision on June 30, 2004,
in which it concluded that you did not establish that [Employee] was a covered employee under 42 
U.S.C. § 7384l(1), as he was not a DOE employee or contractor employee at a DOE facility, nor an 
atomic weapons employee at an atomic weapons employer facility, as those facilities are defined in 42 
U.S.C. §§ 7384l(4), 7384l(11) and 7384l(12), respectively.  It was the district office’s recommendation 
that your claim be denied based on its conclusions.  

OBJECTIONS

On August 13, 2004, you wrote to the FAB, advised that you disagreed with the recommended decision
and requested a hearing.  You stated in your letter that it was your position that Nuclear 
Decontamination Corp. was a covered facility because it merged with Nuclear Materials and 
Equipment Corp. on May 13, 1974.  You stated that the merger was more than sufficient to show that 



“the two companies were initially operating out of the same Apollo facility and eventually became one 
and the same.”  You also stated that at the time your husband began work at Nuclear Decontamination 
Corp. the same person was doing the hiring for both companies.  

A hearing was held on November 10, 2004 in Pittsburgh, PA.  You testified at the hearing that Nuclear 
Decontamination Corp. and Nuclear Material Equipment Corp. (NUMEC) had the same address in 
Apollo, PA, worked on the same parcel of land, and used the same employment office.  Hearing 
Transcript (HT)-8.  You also testified that the merger documents between Decontamination Corp. and 
NUMEC show that the same person owned both companies because the same person signed as 
president of both companies in the merger documents.  HT-10.  You submitted the following exhibits as
evidence to support your claim:

Exhibit 1           Commonwealth of Pennsylvania Department of State Corporation Bureau Articles of 
Merger which document the April 26, 1974 merger between NUMEC and Nuclear Decontamination 
Corp., June 23, 1959 Nuclear Decontamination Corp. Articles of Incorporation and Certificate of 
Incorporation.

Exhibit 2           Commonwealth of Pennsylvania Department of State Corporation Bureau Articles of 
Merger which document the January 9, 1975 merger between NUMEC and the Babcock & Wilcox 
Company, January 9, 1975 NUMEC Certificate of Withdrawal from doing business in PA, April 12, 
1967 NUMEC application for Certificate of Authority, and April 12, 1967 Certificate of Authority 
issued to NUMEC to transact business in PA.

Exhibit 3           Copy of Pennsylvania Department of State microfilm document showing that Nuclear 
Decontamination Corp. merged with NUMEC.

The merger documents you submitted indicate that Nuclear Decontamination Corp. (NDC) was a 
wholly-owned subsidiary of NUMEC.  (The merger documents show that at the time of the merger, 
NUMEC owned all of NDC’s outstanding shares of Common Stock.)  Wholly-owned subsidiaries are 
companies in their own right that share an affiliation with a parent company, but operate as a separate 
functional entity and provide for employees in accordance with their own distinct corporate 
administrative policies and regulations.  Due to the separate and distinct nature of a wholly-owned 
subsidiary and the strict regulatory and statutory definition of an Atomic Weapons Employer (AWE) 
facility, a wholly owned subsidiary of a DOE-designated AWE that is not itself designated as an AWE 
by the DOE can not be considered an AWE.[1]  

After considering the written record of the claim, your letter of objection and the testimony presented at
the hearing, the FAB hereby makes the following: 

FINDINGS OF FACT

1.      You filed a claim for survivor benefits under Part B of the EEOICPA on August 9, 2001.  

2.      Your husband was employed at Nuclear Decontamination Corp. in the first quarter of 1966 and at 
Allegheny Ludlum Corporation from 1979 to 1985.

3.      Your husband was employed at Allegheny Ludlum Steel subsequent to the period it was a 
designated covered atomic weapons employer.  In its June 2004 Report on Residual Radioactive and 



Beryllium Contamination at Atomic Weapons Employer Facilities and Beryllium Vendor Facilities, the 
National Institute for Occupational Safety and Health (NIOSH) determined that there was little 
potential for significant residual contamination outside of the period in which weapons-related 
production occurred.  

4.      Nuclear Decontamination Corp. is not a covered facility under the EEOICPA.  While NDC may 
have been a wholly-owned subsidiary of NUMEC, it was a separate, distinct corporation at the time of 
your husband’s employment.  

5.      Your husband was diagnosed with malignant melanoma on May 24, 1985.

6.      Your husband died on January 16, 1986 due to malignant melanoma.

7.      You are the surviving spouse of [Employee].

Based on the above-noted findings of fact in this claim, the FAB hereby makes the following:

CONCLUSIONS OF LAW

Section 30.310(a) of the EEOICPA implementing regulations provide that, “Within 60 days from the 
date the recommended decision is issued, the claimant must state, in writing, whether he or she objects 
to any of the findings of fact and/or conclusions of law contained in such decision, including the Health
and Human Service’s reconstruction of the radiation dose to which the employee was exposed (if any), 
and whether a hearing is desired.”  20 C.F.R. § 30.310(a).  At your request a hearing was held on 
November 10, 2004.

Part B of the Energy Employees Occupational Illness Compensation Program Act was established to 
provide compensation benefits to covered employees (or their eligible survivors) who have been 
diagnosed with designated occupational illnesses incurred as a result of their exposure to radiation, 
beryllium, or silica, while in the performance of duty for Department of Energy and certain of its 
vendors, contractors and subcontractors.  “Occupational illness” is defined in § 7384l(15) of the 
EEOICPA, as a covered beryllium illness, cancer referred to in section 7384l(9)(B)[2] of this title, 
specified cancer, or chronic silicosis, as the case may.  42 U.S.C. §§ 7384l(15), 7384l(9)(B).  To be 
eligible for compensation for cancer under Part B of the EEOICPA, an employee either must be:  a 
DOE employee, a DOE contractor employee or an atomic weapons employee who contracted cancer 
(that has been determined pursuant to guidelines promulgated by Health and Human Services, “to be at 
least as like as not related to such employment”), after beginning such employment.  See 42 U.S.C. § 
7384l(9)(2); 20 C.F.R. § 30.210.  

The evidence of record establishes that your husband was employed by Allegheny-Ludlum Steel from 
1979 to 1985.  Allegheny-Ludlum Steel was a covered Atomic Weapons Employer from 1950 to 1952.
[3]  Pursuant to 42 U.S.C. § 7384l(3), an “atomic weapons employee” is defined as:

(A)     An individual employed by an atomic weapons employer during a period when the 
employer was processing or producing, for the use by the United States, material that 
emitted radiation and was used in the production of an atomic weapon, excluding uranium 
mining and milling. 
(B)     An individual employed—



(i)        at a facility with respect to which the National Institute for 
Occupational Safety and Health, in its report dated October 2003 
and titled “Report on Residual Radioactive and Beryllium 
Contamination at Atomic Weapons Employer Facilities and 
Beryllium Vendor Facilities”, or any update to that report, found that
there is a potential for significant residual contamination outside of 
the period in which weapons-related production occurred;
(ii)      by an atomic weapons employer or subsequent owner or 
operators of a facility described in clause (i); and
(iii)     during a period, as specified in such report or any update to 
such report, of potential for significant residual radioactive 
contamination at such facility.

The June 2004 NIOSH Report on Residual Radioactive and Beryllium Contamination at Atomic 
Weapons Employer Facilities and Beryllium Vendor Facilities, does not support a period for potential 
significant residual contamination at Allegheny Ludlum Steel subsequent to the covered period; 
therefore your husband’s employment at that facility is not covered employment under the EEOICPA.  
Any work performed by NDC for NUMEC during the period your husband was employed, by NDC, 
would be viewed as work performed by a contractor of a designated AWE.[4]  AWE contractor 
employees are not covered under the EEOICPA.  See 42 U.S.C. §§ 7384l(1), 7384l(3), 7384l(4) and 
7384l(5).  

Because you did not submit evidence that establishes your husband was a “covered employee with 
cancer” as defined at § 7384l(9) of the EEOICPA, your claim for benefits is denied.  42 U.S.C. § 
7384l(9).
Washington, DC

Thomasyne L. Hill 

Hearing Representative

Final Adjudication Branch

[1] EEOICPA Bulletin No. 04-12 (issued September 16, 2004).

[2] §7384l(9)(B). An individual with cancer specified in subclause (I), (II), or (III) of clause (ii), if and only if that 
individual is determined to have sustained that cancer in the performance of duty in accordance with section 7384n(b).  
Clause (ii) references DOE employees, DOE contractor employees and atomic weapons employees who contract cancer 
after beginning employee at the required facility.

[3] U.S. Department of Energy.  Allegheny-Ludlum Steel.  Time period:  1950-1952.  Worker Advocacy Facility List.  
Available: http://tis.eh.doe.gov/advocacy/faclist/showfacility.cfm.  [retrieved November 9, 2004].

[4] EEOICPA Bulletin No. 04-12 (issued September 16, 2004).

Beryllium Illnesses

Beryllium sensitivity 
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EEOICPA Fin. Dec. No. 12177-2002 (Dep’t of Labor, September 17, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  
See 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the Final Adjudication Branch approves 
your claim for chronic beryllium disease.  

STATEMENT OF THE CASE

On April 1, 2004, you submitted a Form EE-1 (Claim for Employee Benefits under the EEOICPA), to 
the Portsmouth Resource Center, based on chronic beryllium disease (CBD).  You had previously 
submitted a claim for beryllium sensitivity on October 16, 2001.  A previous recommended decision 
granting medical monitoring for beryllium sensitivity effective October 16, 2001, was issued by the 
Cleveland district office on April 24, 2002, and a prior final decision affirming this recommended 
decision was issued by FAB on June 11, 2002.

You also had previously submitted a Form EE-3 (Employment History) that indicated that you worked 
at the Rocky Flats Plant in Golden, Colorado from 1990 to 1992 and the Feed Materials Production 
Center (FMPC) in Fernald, Ohio from 1992 to the present. Both of these facilities are designated by the
Department of Energy (DOE) as Department of Energy facilities from 1951 to present and both 
throughout the course of their operations had the potential for beryllium exposure at the site, due to 
beryllium use, residual contamination and decontamination activities.  See The DOE, Office of Worker 
Advocacy Facility List.  

On November 13, 2001, DOE verified your employment at the FMPC from June 1, 1992 to present.  
The DOE had no records to confirm that you were employed directly by the Rocky Flats Plant.  

You submitted medical records, including a lymphocyte transformation test dated August 25, 1995 that 
showed an abnormal response to beryllium sulfate.  A medical report from Lee S. Newman, M.D., 
F.C.C.P., at National Jewish Medical Center and Research Center, dated February 24, 2004, described a
pulmonary function test which demonstrated a progressive gas exchange abnormality which had 
worsened since 2002 and a CT scan of the thorax that indicated parenchymal findings consistent with 
chronic beryllium disease.  There is also a medical consultation from Milton D. Rossman, M.D., at the 
University of Pennsylvania Medical Center, dated August 1, 2004, who opined that the findings from 
the CT scan and the pulmonary function tests performed in February 2004 are both consistent with 
chronic beryllium disease.  Dr. Rossman stated that the specific CT scan findings were that of nodular 
lesions consistent with granulomas, air trapping and evidence of ground glass abnormalities and that 
the specific pulmonary function test finding was that of an abnormality of the diffusion capacity.  

On August 31, 2004, the Cleveland district office issued a recommended decision concluding that you 
are a covered beryllium employee as that term is defined by 42 USC § 7384l(7), you were exposed to 
beryllium in the performance of duty, pursuant to 42 U.S.C. § 7384n, and are shown to have a covered 
beryllium illness shown in 42 USC § 7384l(8)(B), as you have chronic beryllium disease per the 
evidentiary criteria shown in 42 U.S.C. § 7384l(13).  The district office further concluded that as a 
covered employee, you are entitled to compensation in the amount of $150,000, pursuant to 42 U.S.C. 
§ 7384s(a)(1).  The district office also concluded that pursuant to 42 U.S.C. § 7384s(b), you are also 



entitled to medical benefits for chronic beryllium disease, effective June 11, 2002, as those benefits are 
described in 42 U.S.C. § 7384t.  

On September 8, 2004, the Final Adjudication Branch received written notification from you, 
indicating that you waive any and all rights to file objections to the recommended decision.  

FINDINGS OF FACT

1.      You filed a claim for employee benefits for chronic beryllium disease on April 1, 2004.  

2.      You were employed at the Feed Materials Production Center in Fernald, Ohio, a Department of 
Energy facility, from June 1, 1992 to at least November 13, 2001. 

3.      You are a covered beryllium employee who worked at Feed Materials Production Center in 
Fernald, Ohio, during a period when beryllium dust particles or vapor may have been present.  

4.      On February 24, 2004, you were diagnosed with chronic beryllium disease.  The August 25, 1995,
results of the beryllium lymphocyte proliferation test in addition to the February 2004 CT scan showing
changes consistent with CBD and the February 2004 pulmonary function testing showing pulmonary 
deficits consistent with CBD, indicate that you have chronic beryllium disease meeting the statutory 
criteria for a diagnosis on or after January 1, 1993.  

5.      The effective date of medical benefits for the CBD is October 16, 2001, the same date as the 
effective date of medical benefits for the beryllium sensitivity.  

CONCLUSIONS OF LAW

In order to be afforded coverage as a “covered beryllium employee,” you must show that you were 
exposed to beryllium while in the performance of duty while employed at a DOE, or under certain 
circumstances, while present at a DOE facility or a facility owned and operated by a beryllium vendor, 
during a period when beryllium dust, particles, or vapor may have been present at such a facility.  See 
42 U.S.C. §§ 7384l(7); 7384n(a).  Based on your covered employment at the FMPC during a period 
when beryllium dust, particles or vapor may have been present, you were exposed to beryllium in the 
performance of duty.  

In addition, there must be medical documentation of the condition in order to be eligible for benefits 
based on chronic beryllium disease.  The requirements for diagnoses on or after January 1, 1993 are:  
the employee must have beryllium sensitivity [based on a positive lymphocyte proliferation test], 
together with lung pathology consistent with chronic beryllium disease, including—a lung biopsy 
showing granulomas or a lymphocytic process consistent with chronic beryllium disease; a 
computerized axial tomography scan (CT) showing changes consistent with chronic beryllium disease;
or pulmonary function or exercise testing showing pulmonary deficits consistent with chronic 
beryllium disease.  See 42 U.S.C. § 7384l(13)(A).  

The record contains the results of your BeLPT test showing an abnormal response to beryllium sulfate, 
and the findings from the CT scan and pulmonary function test which are consistent with a diagnosis of
CBD.  See 42 U.S.C. § 7384l(13)(A).  



You are a “covered beryllium employee” as defined in § 7384l(7) of the Act, who was exposed to 
beryllium in the performance of duty as defined in § 7384n(a) of the EEOICPA.  See 42 U.S.C. §§ 
7384l(7); 7384n(a).  Further, the medical evidence shows the presence of CBD, as provided for in § 
7384l(13)(A) of the Act.  See 42 U.S.C. § 7384l(13)(A).  

For the foregoing reasons, the undersigned hereby approves your claim for CBD.  You are entitled to 
compensation in the amount of $150,000, pursuant to § 7384s(a) of the EEOICPA.  See 42 U.S.C. § 
7384s(a).  

The Final Adjudication Branch notes that the district office in their recommended decision concluded 
that you were entitled to medical benefits for CBD from June 11, 2002, the date of the Final Decision 
which affirmed your entitlement to medical monitoring for beryllium sensitivity.  The Final 
Adjudication Branch finds that you are entitled to medical benefits for CBD from October 16, 2001, 
which is the same medical status effective date for the beryllium sensitivity.  Therefore, you are entitled
to reimbursement of medical expenses related to your condition of CBD, retroactive to October 16, 
2001.  See 42 U.S.C. § 7384t; 20 C.F.R. § 30.400(a).  

Cleveland, Ohio

________________

Debra A. Benedict

Acting District Manager

Final Adjudication Branch

EEOICPA Fin. Dec. No. 12177-2002 (Dep’t of Labor, September 17, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  
See 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the Final Adjudication Branch approves 
your claim for chronic beryllium disease.  

STATEMENT OF THE CASE

On April 1, 2004, you submitted a Form EE-1 (Claim for Employee Benefits under the EEOICPA), to 
the Portsmouth Resource Center, based on chronic beryllium disease (CBD).  You had previously 
submitted a claim for beryllium sensitivity on October 16, 2001.  A previous recommended decision 
granting medical monitoring for beryllium sensitivity effective October 16, 2001, was issued by the 
Cleveland district office on April 24, 2002, and a prior final decision affirming this recommended 
decision was issued by FAB on June 11, 2002.

You also had previously submitted a Form EE-3 (Employment History) that indicated that you worked 
at the Rocky Flats Plant in Golden, Colorado from 1990 to 1992 and the Feed Materials Production 
Center (FMPC) in Fernald, Ohio from 1992 to the present. Both of these facilities are designated by the



Department of Energy (DOE) as Department of Energy facilities from 1951 to present and both 
throughout the course of their operations had the potential for beryllium exposure at the site, due to 
beryllium use, residual contamination and decontamination activities.  See The DOE, Office of Worker 
Advocacy Facility List.  

On November 13, 2001, DOE verified your employment at the FMPC from June 1, 1992 to present.  
The DOE had no records to confirm that you were employed directly by the Rocky Flats Plant.  

You submitted medical records, including a lymphocyte transformation test dated August 25, 1995 that 
showed an abnormal response to beryllium sulfate.  A medical report from Lee S. Newman, M.D., 
F.C.C.P., at National Jewish Medical Center and Research Center, dated February 24, 2004, described a
pulmonary function test which demonstrated a progressive gas exchange abnormality which had 
worsened since 2002 and a CT scan of the thorax that indicated parenchymal findings consistent with 
chronic beryllium disease.  There is also a medical consultation from Milton D. Rossman, M.D., at the 
University of Pennsylvania Medical Center, dated August 1, 2004, who opined that the findings from 
the CT scan and the pulmonary function tests performed in February 2004 are both consistent with 
chronic beryllium disease.  Dr. Rossman stated that the specific CT scan findings were that of nodular 
lesions consistent with granulomas, air trapping and evidence of ground glass abnormalities and that 
the specific pulmonary function test finding was that of an abnormality of the diffusion capacity.  

On August 31, 2004, the Cleveland district office issued a recommended decision concluding that you 
are a covered beryllium employee as that term is defined by 42 USC § 7384l(7), you were exposed to 
beryllium in the performance of duty, pursuant to 42 U.S.C. § 7384n, and are shown to have a covered 
beryllium illness shown in 42 USC § 7384l(8)(B), as you have chronic beryllium disease per the 
evidentiary criteria shown in 42 U.S.C. § 7384l(13).  The district office further concluded that as a 
covered employee, you are entitled to compensation in the amount of $150,000, pursuant to 42 U.S.C. 
§ 7384s(a)(1).  The district office also concluded that pursuant to 42 U.S.C. § 7384s(b), you are also 
entitled to medical benefits for chronic beryllium disease, effective June 11, 2002, as those benefits are 
described in 42 U.S.C. § 7384t.  

On September 8, 2004, the Final Adjudication Branch received written notification from you, 
indicating that you waive any and all rights to file objections to the recommended decision.  

FINDINGS OF FACT

1.      You filed a claim for employee benefits for chronic beryllium disease on April 1, 2004.  

2.      You were employed at the Feed Materials Production Center in Fernald, Ohio, a Department of 
Energy facility, from June 1, 1992 to at least November 13, 2001.  

3.      You are a covered beryllium employee who worked at Feed Materials Production Center in 
Fernald, Ohio, during a period when beryllium dust particles or vapor may have been present.  

4.      On February 24, 2004, you were diagnosed with chronic beryllium disease.  The August 25, 1995,
results of the beryllium lymphocyte proliferation test in addition to the February 2004 CT scan showing
changes consistent with CBD and the February 2004 pulmonary function testing showing pulmonary 
deficits consistent with CBD, indicate that you have chronic beryllium disease meeting the statutory 
criteria for a diagnosis on or after January 1, 1993.  



5.      The effective date of medical benefits for the CBD is October 16, 2001, the same date as the 
effective date of medical benefits for the beryllium sensitivity.  

CONCLUSIONS OF LAW

In order to be afforded coverage as a “covered beryllium employee,” you must show that you were 
exposed to beryllium while in the performance of duty while employed at a DOE, or under certain 
circumstances, while present at a DOE facility or a facility owned and operated by a beryllium vendor, 
during a period when beryllium dust, particles, or vapor may have been present at such a facility.  See 
42 U.S.C. §§ 7384l(7); 7384n(a).  Based on your covered employment at the FMPC during a period 
when beryllium dust, particles or vapor may have been present, you were exposed to beryllium in the 
performance of duty.  

In addition, there must be medical documentation of the condition in order to be eligible for benefits 
based on chronic beryllium disease.  The requirements for diagnoses on or after January 1, 1993 are:  
the employee must have beryllium sensitivity [based on a positive lymphocyte proliferation test], 
together with lung pathology consistent with chronic beryllium disease, including—a lung biopsy 
showing granulomas or a lymphocytic process consistent with chronic beryllium disease; a 
computerized axial tomography scan (CT) showing changes consistent with chronic beryllium disease;
or pulmonary function or exercise testing showing pulmonary deficits consistent with chronic 
beryllium disease.  See 42 U.S.C. § 7384l(13)(A).  

The record contains the results of your BeLPT test showing an abnormal response to beryllium sulfate, 
and the findings from the CT scan and pulmonary function test which are consistent with a diagnosis of
CBD.  See 42 U.S.C. § 7384l(13)(A).  

You are a “covered beryllium employee” as defined in § 7384l(7) of the Act, who was exposed to 
beryllium in the performance of duty as defined in § 7384n(a) of the EEOICPA.  See 42 U.S.C. §§ 
7384l(7); 7384n(a).  Further, the medical evidence shows the presence of CBD, as provided for in § 
7384l(13)(A) of the Act.  See 42 U.S.C. § 7384l(13)(A).  

For the foregoing reasons, the undersigned hereby approves your claim for CBD.  You are entitled to 
compensation in the amount of $150,000, pursuant to § 7384s(a) of the EEOICPA.  See 42 U.S.C. § 
7384s(a).  

The Final Adjudication Branch notes that the district office in their recommended decision concluded 
that you were entitled to medical benefits for CBD from June 11, 2002, the date of the Final Decision 
which affirmed your entitlement to medical monitoring for beryllium sensitivity.  The Final 
Adjudication Branch finds that you are entitled to medical benefits for CBD from October 16, 2001, 
which is the same medical status effective date for the beryllium sensitivity.  Therefore, you are entitled
to reimbursement of medical expenses related to your condition of CBD, retroactive to October 16, 
2001.  See 42 U.S.C. § 7384t; 20 C.F.R. § 30.400(a).  

Cleveland, Ohio

________________

Debra A. Benedict



Acting District Manager

Final Adjudication Branch

EEOICPA Fin. Dec. No. 57708-2004 (Dep’t of Labor, October 25, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claim for benefits is
denied.

STATEMENT OF THE CASE

On May 20, 2004, you filed a Form EE-1, Claim for Benefits under the EEOICPA.  The claim was 
based, in part, on the assertion that you were an employee of an Atomic Weapons Employer (AWE) at 
an AWE facility.  You stated on the Form EE-1 that you were filing for asbestosis, kidney failure, heart 
disease and beryllium sensitivity.

On the Form EE-3, Employment History, you stated you were employed as a yard and garage foreman 
by Bethlehem Steel Company at Bethlehem Steel, Lackawanna, New York, from 1949 to 1983.     

In letters dated May 28, 2004 and July 20, 2004, the district office informed you of the covered medical
conditions under the Act, the medical requirements to establish these conditions, and requested you to 
submit such medical evidence and evidence of employment at Bethlehem Steel.  The letters also 
informed you that beryllium sensitivity is not compensable in cases where the only employment 
claimed is with an Atomic Weapons Employer (such as Bethlehem Steel), and provided you time to 
respond.  The district office did not receive any response to the letters.        

On August 19, 2004, the Cleveland district office issued a recommended decision denying your claim, 
finding no evidence to establish a covered occupational illness under the Act.  

Attached to the recommended decision was a notice of claimant rights, which stated that you had 60 
days in which to file an objection to the recommended decision and/or request a hearing.  You were 
also advised that, if there was no timely objection filed, the recommended decision would be affirmed 
and you would be deemed to have waived the right to challenge the decision.  This 60-day period 
expired on October 18, 2004.  

The implementing regulations provide that “Within 60 days from the date the recommended decision is
issued, the claimant must state, in writing, whether he or she objects to any of the findings of fact 
and/or conclusions of law contained in such decision, including HHS’s reconstruction of the radiation 
dose to which the employee was exposed (if any), and whether a hearing is desired.”  20 C.F.R. § 
30.310(a). The implementing regulations further state that, “If the claimant does not file a written 
statement that objects to the recommended decision and/or requests a hearing with the period of time 
allotted in section 30.310, or if the claimant waives any objections to all or part of the recommended 
decision, the FAB will issue a decision accepting the recommendation of the district office, either in 



whole or in part.”  20 C.F.R. § 30.316(a).  In this case, you did not file any objections to the 
recommended decision or a request for a hearing.

FINDINGS OF FACT

1.  On May 20, 2004, you filed a Form EE-1, Claim for Benefits under the EEOICPA, based on 
asbestosis, kidney failure, heart disease and beryllium sensitivity.

2.  You claimed employment at Bethlehem Steel, Lackawanna, New York, from 1949 to 1983.  
Bethlehem Steel is designated an Atomic Weapons Employer under the Act.

3.  No medical evidence was submitted in support of the claim. 

4.  On August 19, 2004, the Cleveland district office issued a recommended decision denying your 
claim, finding no evidence to establish a covered occupational illness under the Act.  

CONCLUSIONS OF LAW

Based on my review of the evidence of record and the recommended decision, I find that the 
recommended decision is correct and I accept those findings and the recommendation.  I further find 
that no medical evidence was submitted of beryllium sensitivity or other covered occupational illness, 
and beryllium sensitivity is not compensable with employment only for an Atomic Weapons Employer. 
42 U.S.C. §§ 7384l(8), 7384l(15), 7384l(7), 7384n(a). 
Jacksonville, FL

J. Mark Nolan

Hearing Representative

EEOICPA Fin. Dec. No. 58229-2004 (Dep’t of Labor, September 17, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  For the reasons set forth below, the Final Adjudication Branch accepts and 
approves your claim for beryllium sensitivity. 

STATEMENT OF THE CASE

On June 7, 2004, you submitted Form EE-1, Claim for Employee Benefits under the EEOICPA, based 
on beryllium sensitivity.  You also submitted Form EE-3, Employment History for Claim under the 
EEOICPA, based on your employment at the Nevada Test Site (NTS), indicating you worked for 
EG&G from 1990 to 1991.  
A representative of the Department of Energy (DOE) verified your employment at NTS from 
September 17, 1990 to November 4, 1991.  NTS is recognized as a covered Department of Energy 
(DOE) facility from 1951 to the present.  Throughout the course of its operations, the potential for 
beryllium exposure existed at NTS, due to beryllium use, residual contamination, and decontamination 



activities.  See DOE, Office of Worker Advocacy, Facility List.  
You submitted the results of an abnormal beryllium lymphocyte proliferation test performed by 
National Jewish Medical and Research Center, dated March 27, 2004, which confirms your sensitivity 
to beryllium.  
On August 11, 2004, the Seattle district office issued a recommended decision concluding that you are 
a covered beryllium employee, as defined in § 7384l(7) of the EEOICPA, who has been diagnosed with
beryllium sensitivity, a covered occupational illness as defined by § 7384l(8)(A) of the Act.  See 42 
U.S.C. § 7384l(7), (8)(A).  The recommended decision also concluded that, pursuant to § 7384s(c) of 
the EEOICPA, you are entitled to medical benefits for the treatment and monitoring of beryllium 
sensitivity retroactive to June 7, 2004.  See 42 U.S.C. § 7384s(c)(1) and (2), 20 C.F.R. §§ 30.506, 
30.507.
On September 7, 2004, the Final Adjudication Branch received written notification that you waive any 
and all rights to file objections to the recommended decision.

FINDINGS OF FACT

1.  You filed a claim for employee benefits on June 7, 2004.  

2.  You were employed at NTS, a covered DOE site, from September 17, 1990 to November 4, 1991.

3.  You are a covered beryllium employee who was present at NTS during a period when beryllium 
dust, particles or vapor may have been present.

4.  You were diagnosed with beryllium sensitivity on March 27, 2004.

5.  The onset of beryllium sensitivity occurred after your initial exposure to beryllium during a period 
of covered employment.

CONCLUSIONS OF LAW

In order to be afforded coverage as a “covered beryllium employee,” you must show that you sustained
occupational exposure to beryllium while employed at a DOE facility, or under certain circumstances, 
while present at a DOE facility or a facility owned, operated, or occupied by a beryllium vendor, during
a period when beryllium dust, particles or vapor may have been present at such a facility.  See 42 
U.S.C. §§ 7384l(7) and 7384n(a)(1).
In addition, under § 7384l(8) of the Act, the covered beryllium employee must have medical evidence 
to show a diagnosis of beryllium sensitivity using an abnormal beryllium lymphocyte proliferation test 
(LPT) performed on either blood or lung lavage cells.  See 42 U.S.C. § 7384l(8); 20 C.F.R. § 
30.205(b).  
Based on your employment with a DOE contractor or subcontractor at NTS, you are a covered 
beryllium employee and, in the absence of substantial evidence to the contrary, you are determined to 
have been exposed to beryllium in the performance of duty.  See 42 U.S.C. §§ 7384l(7), 7384n.

You provided the results of a lymphocyte proliferation test conducted on March 27, 2004 showing that 
you have an abnormal lymphocyte transformation to beryllium sulfate.  Therefore, you have a covered 
beryllium illness as defined in § 7384l(8)(A) of the EEOICPA.  See 42 U.S.C. § 7684l(8)(A).

For the foregoing reasons, the undersigned hereby accepts your claim for beryllium sensitivity.  You are



a covered beryllium employee as defined in § 7384l(7) of the EEOICPA, diagnosed as having 
beryllium sensitivity, which is a covered occupational illness as defined by § 7384l(8)(A) of the Act.  
See 42 U.S.C. § 7384l(7), (8)(A).

The EEOICPA provides that a covered employee shall receive, in the case of beryllium sensitivity:

(1)   A thorough medical examination to confirm the nature and extent of the individual’s established 
beryllium sensitivity.

(2)   Regular medical examinations thereafter to determine whether that individual has developed 
established chronic beryllium disease.

See 42 U.S.C. § 7384s(c)(1) and (2).  

No monetary compensation is available for beryllium sensitivity.  See 42 U.S.C. § 7384s(a)(2).  At this 
time, you are not entitled to any lump sum payment provided under the Act.  See 20 C.F.R. §§ 30.506, 
30.507 and 30.508.  

The record indicates that you filed your claim for beryllium sensitivity on June 7, 2004.  The date your 
claim was filed is the date you became eligible for beryllium sensitivity monitoring, as well as medical 
benefits for the treatment of beryllium sensitivity.  See 42 U.S.C. § 7384t(d).  Therefore, you are 
entitled to medical monitoring benefits retroactive to June 7, 2004. 

Seattle, Washington

James T. Carender

Hearing Representative, Final Adjudication Branch

EEOICPA Fin. Dec. No. 60001-2005 (Dep’t of Labor, March 25, 2005)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claims for compensation under 
Part B of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended,
42 U.S.C. § 7384 et seq. (EEOICPA).  For the reasons set forth below, your claims for benefits are 
denied.
On July 26, 2004, you each filed a claim for benefits under the EEOICPA listing beryllium sensitivity 
and severe lung disease as the medical conditions on which your claim is based.  You stated on your 
employment history form (EE-3) that your father worked for Norton Company in Worchester, 
Massachusetts from April 10, 1943, to June 30, 1978.  
With your claim you submitted various treatment records for your father that covered the time period 
from October 1993 to August 1998.  The majority of these records showed treatment for your father’s 
heart failure.  The earliest report is a discharge summary from the Medical Center of Central 
Massachusetts for the period October 20, 1993 to October 28, 1993, which indicates that your father 
had a history of coronary artery disease, congestive heart failure, cerebrovascular accident, and chronic 
obstructive pulmonary disease (COPD).  A discharge summary from the Medical Center of Central 
Massachusetts for the period November 6, 1995 to November 7, 1995, indicates your father had 



shortness of breath, bilateral pleural effusions, and interstitial edema, and these findings were felt to be 
compatible with his congestive heart failure.  A chest x-ray dated February 26, 1998, identified focal 
fibrosis in the right lung base.  A chest x-ray dated April 9, 1998, showed bibasal infiltrates, and a small
nodule in the left lung.  You also submitted a copy of the employee’s death certificate showing he died 
on September 1, 1998, and listed his immediate cause of death as congestive heart failure, and listed 
diabetes as a contributory cause of death.  
On August 9, 2004, and September 10, 2004, the district office informed you that there was insufficient
evidence for your claim.  You were advised that your claim for beryllium sensitivity is not compensable
to survivors, and that the claimed severe lung disease is not an occupational illness covered by the Act. 
You were advised of the medical evidence required to establish a diagnosis of cancer and chronic 
beryllium disease under the Act.  You were asked to provide medical evidence showing that your father
had chronic beryllium disease or cancer.  In each letter, the district office requested that you provide 
such evidence within 30 days.  
On September 23, 2004, the district office received a letter from your father’s physician, Dr. Tanquay.  
Dr. Tanquay indicated in this statement, dated September 15, 2004, that your father had been under his 
care for multiple myeloma prior to his death, and that your father died from this disease on September 
1, 1998.  
On September 23, 2004, the district requested that Dr. Tanquay provide copies of your father’s medical 
reports and pathology reports that form the basis for the diagnosis of multiple myeloma.  The district 
office requested a reply within 30 days of the letter, but no response was received.  
On October 28, 2004, and November 29, 2004, the district office requested that you provide medical 
evidence sufficient to establish that your father had multiple myeloma.  You were also advised of the 
district office’s attempt to obtain the records from Dr. Tanquay, and of his lack of reply.  In each letter, 
you were requested to submit the requested medical evidence within 30 days.  There is no evidence in 
the file to indicate that you responded to the district office’s requests.  
On January 7, 2005, the district office issued a recommended decision that concluded you did not 
submit medical evidence sufficient to demonstrate that your father had been diagnosed with an 
occupational illness as defined in 42 U.S.C. § 7384l(15), specifically multiple myeloma.  The 
recommended decision also concluded that the claim for severe lung disease does not establish that 
your father is a covered employee, as this condition is not a compensable occupational illness.  The 
recommended decision also concluded that you, as survivors, are not eligible for benefits related to 
beryllium sensitivity, as outlined under 42 U.S.C. § 7384s.  Therefore, it was recommended that 
benefits under the EEOICPA be denied.
The Department of Labor’s regulations provide that: "Within 60 days from the date the recommended 
decision is issued, the claimant must state, in writing, whether he or she objects to any of the findings 
of fact and/or conclusions of law contained in such decision, including HHS’s reconstruction of the 
radiation dose to which the employee was exposed (if any), and whether a hearing is desired." See 20 
C.F.R. § 30.310(a).
I find that you have not filed any objections to the recommended decision within the 60 days allowed 
by 20 C.F.R. § 30.310(a).  Based on my review of your case record, I find that you did not provide 
sufficient medical evidence to establish that your father had been diagnosed with an occupational 
illness covered under Part B of the Act; specifically, the medical evidence submitted was not sufficient 
to establish a diagnosis of multiple myeloma.  In addition, I find that as survivors you are not eligible 
for benefits related to beryllium sensitivity, as outlined under 42 U.S.C. § 7384s.  Therefore, I find that 
you are not entitled to benefits under Part B of the Act, and that your claims for compensation must be 
denied.
Cleveland, OH

Debra A. Benedict



District Manager

Final Adjudication Branch

CBD, pre-1993

EEOICPA Fin. Dec. No. 18283-2004 (Dep’t of Labor, September 17, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, this decision reverses the 
July 20, 2004 recommended denial of benefits, and awards lump sum compensation payment.

STATEMENT OF THE CASE

On December 28, 2001, you filed a Form EE-1, Claim for Benefits under the EEOICPA.  The claim 
was based, in part, on the assertion that you were an employee of a Department of Energy (DOE) 
contractor at a DOE facility.  You stated on the Form EE-1 that you were filing for prostate cancer and 
asbestosis.  Although you did not file a claim for chronic beryllium disease (CBD), the office 
developed the case to include this covered condition.

On the Form EE-3, Employment History, you stated you were employed as a Pipefitter by B.F. Shaw at
the Savannah River Site (SRS).  Your employment was verified from August 1, 1952 to October 31, 
1954 and from November 1, 1956 to December 31, 1961.  

I have reviewed the medical evidence in this case and I find that it is sufficient to establish that you 
have chronic beryllium disease.  For diagnoses before January 1, 1993, according to § 7384l(13) of the 
Act, the term “established chronic beryllium disease” means chronic beryllium disease as established 
by the presence of occupational or environmental history, or epidemiologic evidence of beryllium 
exposure; and, any three of the following criteria:

(1)      Characteristic chest radiographic (or computed tomography (CT)) abnormalities;

(2)      Restrictive or obstructive lung physiology testing or diffusing lung capacity defect;

(3)      Lung pathology consistent with chronic beryllium disease;

(4)      Clinical course consistent with a chronic respiratory disorder;

(5)      Immunologic tests showing beryllium sensitivity.  

Applying these specific statutory requirements to this case, the district office determined that the 
employee had over eight years of potential exposure to beryllium at the Savannah River Site.  They 
also determined that you established criteria (2) and (4) by submitting an April 17, 1995 spirometry 
test, which showed mild obstruction, and a medical report showing that you had  been treated for 
coughing and chronic bronchitis prior to 1993.



You had also submitted x-ray reports; however, the district office was unable to determine whether the 
x-ray results showed abnormalities characteristic of CBD.  Therefore, the x-ray results were referred to 
the district medical consultant (DMC) for review and opinion.  On October 17, 2003, the DMC opined 
that the chest x-ray reports were consistent with, but not classic for CBD.  He further opined that the 
most likely etiology to explain the interstitial markings seen on the chest x-ray is asbestosis, not CBD.  

The Act’s statutory requirement is that the x-ray findings only show abnormalities characteristic of 
CBD.   Therefore the district office accepted the DMC’s opinion that the x-rays were consistent with 
CBD.  On April 14, 2004, the district office issued a recommended decision to deny the claim for 
prostate cancer and asbestosis, and to award you compensation in the amount of $150,000 for chronic 
beryllium disease (CBD) based on the criteria for a diagnosis prior to January 1, 1993.

On June 30, 2004, the Final Adjudication Branch (FAB) issued a final decision affirming denial of the 
claim for prostate cancer and asbestosis.  However, the FAB found that you had only met 2 of the 
required 3 criteria necessary to establish a diagnosis of pre-January 1, 1993 CBD.  The FAB 
determined that the medical evidence was sufficient to meet criteria (2) and (4), as noted above, 
however, they found that the chest x-ray was not consistent with CBD.  Therefore, the case was 
remanded to the district office for them to review the medical evidence and apply the criteria for CBD 
as set forth in the Act.  

On July 20, 2004, the district office issued a recommended decision finding that you had not provided 
sufficient evidence to establish that you met the criteria for a diagnosis of chronic beryllium disease 
(CBD) as defined in 42 U.S.C. § 7384l(13).  In re-evaluating the evidence of record, and without 
further development, the district office found that the medical evidence did not show you had a chest 
x-ray consistent with CBD.  This meant you had only met 2 of the required 3 criteria necessary to 
establish a diagnosis of pre-January 1, 1993 CBD and, consequently, the claim was denied.  

The issue in this case is whether the findings on chest x-ray are sufficient to meet the statutory 
requirement of a characteristic chest x-ray.  For a pre-January 1993 diagnosis, the Act very clearly 
prescribes that criterion (1) is met if the chest x-ray show abnormalities characteristic of CBD.  The Act
does not require that abnormalities be classic for CBD.[1]  The office’s medical consultant clearly 
opined that the x-ray findings are consistent with CBD.  Therefore, I find that the chest x-ray 
establishes the third requirement necessary for a pre-1993 CBD diagnosis.

FINDINGS OF FACT

1. You filed a Form EE-1, Claim for Benefits under the EEOICPA, on December 28, 2001.

2. The medical evidence is sufficient to establish that you have chronic beryllium disease pursuant
to § 7384l(13) of the Act.  42 U.S.C. § 7384l(13).

3. You were employed at the Savannah River Site from August 1, 1952 to October 31, 1954 and 
from November 1, 1956 to December 31, 1961.  Beryllium was present at this facility during 
the time you were employed.  Since you were exposed to beryllium in the performance of duty, 
you are a covered beryllium employee as defined in § 7384l(7) of the Act.  42 U.S.C. § 
7384l(7).

4. The district office issued the recommended denial of benefits on July 20, 2004.



5. This decision reverses the July 20, 2004 recommended denial of benefits, and awards lump sum
compensation payment.

CONCLUSIONS OF LAW

I find that you are a covered beryllium employee, as that term is defined in § 7384l(7) of the Act; and 
that your chronic beryllium disease is a covered condition under § 7384l(13) of the Act and § 30.207 of
the implementing regulations.  42 U.S.C. §§ 7384l(7), 7384l(13), 20 C.F.R. § 30.207.  

This decision reverses the July 20, 2004 recommended denial of benefits, and awards lump sum 
compensation payment.  You are entitled to $150,000 and medical benefits, effective December 28, 
2001, for chronic beryllium disease, pursuant to §§ 7384s(a) and 7384t of the EEOICPA.  42 U.S.C. §§ 
7384s(a), 7384t.

Jacksonville, FL

James Bibeault

Hearing Representative

[1] In a policy conference call of October 29, 2003, the Branch of Policies, Regulations, and Procedures has clarified that 
there is no legal difference between the terms “characteristic of” and “consistent with.” 

EEOICPA Fin. Dec. No. 50214-2005 (Dep’t of Labor, March 2, 2005)

FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
Part B of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA or the Act).  See 42 U.S.C. § 7384 et seq.  Upon a careful review of the facts and an 
independent review of the record, the Final Adjudication Branch concludes that the evidence of record 
is insufficient to allow compensation under the Act.  Accordingly, your claim for benefits is denied.

STATEMENT OF THE CASE

On October 16, 2003, you filed a Form EE-2 (Claim for Survivor Benefits under the EEOICPA) 
claiming benefits as the spouse of [Employee].  You identified the diagnosed condition being claimed 
as liver cancer (hepatocellular carcinoma).  The medical documentation of record shows that your 
husband was diagnosed with liver cancer on September 15, 2003.  Those records also show findings of 
cirrhosis of the liver.  You also indicated that your husband was a member of the Special Exposure 
Cohort (SEC) based on his employment at the gaseous diffusion plant in Portsmouth, OH.

You submitted a copy of your marriage certificate which shows that you and your husband were wed 
on February 16, 2000.  You also submitted a copy of your husband’s death certificate showing that he 
died on September 20, 2003, and identifying you as his surviving spouse.  The death certificate shows 
the cause of death as respiratory failure due to cirrhosis of the liver and cancer of the liver.

You also provided a Form EE-3 (Employment History) in which you stated that your husband worked 
for GAT, Lockheed Martin Marietta, and USEC from April 19, 1976, to September 20, 2003.  You did 



not indicate the location of your husband’s employment.  The Department of Energy (DOE) verified 
that he worked at the Portsmouth Gaseous Diffusion Plant (GDP) from April 19, 1976, to September 
20, 2003.  The Portsmouth GDP is recognized as a covered DOE facility from 1954 to July 28, 1998; 
from July 29, 1998 to the present for remediation; and from May 2001 to the present in cold standby 
status.  See DOE, Office of Worker Advocacy, Facility List.

To determine the probability of whether your husband sustained cancer in the performance of duty, the 
Cleveland district office referred your claim to the National Institute for Occupational Safety and 
Health (NIOSH) for radiation dose reconstruction in accordance with 20 C.F.R. § 30.115.  On 
November 29, 2004, you signed Form OCAS-1, indicating that you had reviewed the NIOSH Draft 
Report of Dose Reconstruction and agreeing that it identified all of the relevant information provided to
NIOSH.  On December 9, 2004, the district office received the final NIOSH Report of Dose 
Reconstruction.  Using the information provided in this report, the district office utilized the Interactive
RadioEpidemiological Program (IREP) to determine the probability of causation of your husband’s 
cancer and reported in its recommended decision that there was a 42.16% probability that liver cancer 
was caused by radiation exposure at the Portsmouth GDP.

On December 20, 2004, the Cleveland district office recommended denial of your claim for 
compensation finding that the employee’s cancer was not “at least as likely as not” (a 50% or greater 
probability) caused by radiation doses incurred while employed at the Portsmouth GDP.  The district 
office concluded that the dose reconstruction estimates were performed in accordance with 42 U.S.C. 
§ 7384n(d).  Further, the district office concluded that the probability of causation was completed in 
accordance with 42 U.S.C. § 7384n(c)(3).  The district office also concluded that your husband does 
not qualify as a covered employee with cancer as defined in 42 U.S.C. § 7384l(9)(B).  The district 
office noted that your husband’s liver cancer cannot be a “specified cancer” because cirrhosis is also 
indicated by the evidence of record.  Lastly, the district office concluded that you are not entitled to 
compensation, as outlined under 42 U.S.C. § 7384s.  

FINDINGS OF FACT

1.      You filed a claim for benefits on October 16, 2003.

2.      Your husband worked at Portsmouth GDP, a covered DOE facility, from April 19, 1976, to 
September 20, 2003.

3.      Your husband was diagnosed with liver cancer on September 15, 2003.  The medical evidence 
also indicated findings of cirrhosis.

4.      The NIOSH Interactive RadioEpidemiological Program indicated a 42.16% probability that your 
husband’s liver cancer was caused by radiation exposure at the Portsmouth GDP.

5.      Your husband’s cancer was not at least as likely as not related to his employment at a DOE 
facility
6.      You are the surviving spouse of [Employee] and were married to him for at least one year 
immediately prior to his death.



CONCLUSIONS OF LAW

I have reviewed the recommended decision issued by the Cleveland district office on December 20, 
2004.  I find that you have not filed any objections to the recommended decision and that the sixty-day 
period for filing such objections has expired.  See 20 C.F.R. §§ 30.310(a), 30.316(a).

You filed a claim based on liver cancer.  Under the EEOICPA, a claim for cancer must be demonstrated
by medical evidence that sets forth the diagnosis of cancer and the date on which the diagnosis was 
made.  See 20 C.F.R. § 30.211.  Additionally, in order to be afforded coverage as a “covered employee 
with cancer,” you must show that your husband was a DOE employee, a DOE contractor employee, or 
an atomic weapons employee, who contracted cancer after beginning employment at a DOE facility or 
an atomic weapons employer facility.  See 42 U.S.C. § 7384l(9).  The cancer must also be determined 
to have been sustained in the performance of duty, i.e., at least as likely as not related to employment at
a DOE facility or atomic weapons employer facility.  See 42 U.S.C. § 7384n(b).

Using the information provided in the Report of Dose Reconstruction for liver cancer, the district office
utilized the NIOSH Interactive RadioEpidemiological Program to determine a 42.16% probability that 
your husband’s cancer was caused by radiation exposure while employed at the Portsmouth GDP.  The 
Final Adjudication Branch (FAB) also analyzed the information in the NIOSH report, confirming the 
42.16% probability.

You also claimed entitlement to compensation due to your husband’s status as a member of the SEC.  
The FAB finds that the medical evidence of record indicates the presence of cirrhosis of the liver.  
Based on that finding, your husband’s liver cancer cannot be considered a “specified cancer” as defined
by 42 U.S.C. § 7384l(17)(A).  For that reason, although your husband’s employment is sufficient to 
establish that he is a member of the SEC, he cannot be considered to be a covered employee with 
cancer as defined by 42 U.S.C. § 7384l(9)(A).

Therefore, your claim must be denied because the evidence does not establish that your husband is a 
“covered employee with cancer,” because his cancer was not determined to be “at least as likely as not”
(a 50% or greater probability) related to radiation doses incurred in the performance of duty at the 
Portsmouth GDP.  Additionally, the evidence does not establish that your husband is a “covered 
employee with cancer,” based on SEC membership and liver cancer, because cirrhosis is indicated by 
the medical evidence of record.  See 42 U.S.C. § 7384l(1)(B), (9)(A) and (B), and (17)(A).

For the above reasons, the Final Adjudication Branch concludes that the evidence of record is 
insufficient to allow compensation under Part B of the Act.  Accordingly, your claim for benefits is 
denied.

Cleveland, OH

Tracy Smart

Acting FAB Manager

Final Adjudication Branch

EEOICPA Fin. Dec. No. 56382-2004 (Dep’t of Labor, November 18, 2004)



NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claims for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claims are accepted.
[1]

STATEMENT OF THE CASE

On April 8, 2004, [Claimant 1] filed a Form EE-2, Claim for Survivor Benefits under the EEOICPA.
 On April 20, 2004, [Claimant 2] filed a Form EE-2, Claim for Survivor Benefits under the EEOICPA.
On April 21, 2004, [Claimant 3] filed a Form EE-2, Claim for Survivor Benefits under the EEOICPA.
  On April 21, 2004, [Claimant 4] filed a Form EE-2, Claim for Survivor Benefits under the 
EEOICPA.  

The claims were based, in part, on the assertion that your late father was an employee of a Department 
of Energy (DOE) contractor at a DOE facility.  You stated on the Forms EE-2 that you were filing for 
the employee’s COPD.  On the Form EE-3, Employment History, you stated the employee was 
employed by the K-25 gaseous diffusion plant (GDP) at Oak Ridge, Tennessee, for the period of July 7,
1944 through February 15, 1946.  On April 13, 2004, the Jacksonville district office verified this 
employment using information from the Oak Ridge Institute for Science and Education website 
database.  

The district office found that the medical evidence disclosed findings consistent with the diagnosis of 
chronic beryllium disease (CBD).  On October 15, 2004, the Jacksonville district office issued a 
decision recommending that you, as eligible survivors of the employee, are entitled to compensation in 
the amount of $37,500 each, for the employee’s chronic beryllium disease.

You each submitted written notification that you waive any and all objections to the recommended 
decision.  I have reviewed the medical evidence and find that it is sufficient to establish that the 
employee had chronic beryllium disease.  According to § 7384l(13) of the Act, the term “established 
chronic beryllium disease” means chronic beryllium disease as established by the following:

(A)  For diagnoses on or after January 1, 1993, beryllium sensitivity (as established in accordance with 
paragraph (8)(A)), together with lung pathology consistent with chronic beryllium disease, including—

(i)  a lung biopsy showing granulomas or a lymphocytic process consistent with chronic 
beryllium disease;

(ii) a computerized axial tomography scan showing changes consistent with chronic 
beryllium disease; or

(iii) pulmonary function or exercise testing showing pulmonary deficits consistent with 
chronic beryllium disease.

(B)  For diagnoses before January 1, 1993, the presence of— 

(i)                  occupational or environmental history, or epidemiologic evidence 



of beryllium exposure; and

(ii)                any three of the following criteria:

(I)                 Characteristic chest radiographic (or computed tomography 
(CT) abnormalities;

(II)              Restrictive or obstructive lung physiology testing or diffusing
lung capacity defect;

(III)            Lung pathology consistent with chronic beryllium disease;

(IV)           Clinical course consistent with a chronic respiratory disorder;

(V)              Immunologic tests showing beryllium sensitivity.

42 U.S.C. § 7384l(13).

The employee died on June 19, 1988.  Since all medical evidence in the case file is prior to January 1, 
1993, the criteria in § 7384l(13)(B) of the Act are used.  The employee is shown to have had an 
occupational exposure to beryllium during his verified period of employment at the K-25 GDP.   Three 
of the five criteria necessary to establish pre-1993 CBD have also been met:  the various chest x-ray 
reports, dated between September 16, 1974 and May 8, 1983, show opacities which establish that the 
employee had characteristic chest x-ray abnormalities; the September 16, 1974 pulmonary function test
by Dr. Domm, establishes that the employee had an obstructive lung physiology test; and the 
November 28, 1978 medical report by Dr. William K. Swann, providing a history of seven years of 
respiratory problems, establishes that the employee had a clinical course consistent with a chronic 
respiratory condition.  Therefore, the criteria for a diagnosis of CBD under the EEOICPA have been 
met.

FINDINGS OF FACT

1.  On April 8, 2004, [Claimant 1] filed a Form EE-2, Claim for Survivor Benefits under the 
EEOICPA.  On April 20, 2004, [Claimant 2] filed a Form EE-2, Claim for Survivor Benefits under the 
EEOICPA.  On April 21, 2004, [Claimant 3] filed a Form EE-2, Claim for Survivor Benefits under the 
EEOICPA.   On April 21, 2004, [Claimant 4] filed a Form EE-2, Claim for Survivor Benefits under the
EEOICPA.  

2.  The medical evidence is sufficient to establish that the employee had chronic beryllium disease 
pursuant to the Act.  42 U.S.C. § 7384l(13).

3.  The employee was employed at the K-25 gaseous diffusion plant in Oak Ridge, TN for the period of
July 7, 1944 through February 15, 1946.  Beryllium was present at this facility during the time of 
employment.  Due to this exposure to beryllium in the performance of duty, the employee meets the 
criteria of a covered beryllium employee as defined in the Act.  42 U.S.C. § 7384l(7).

4.  In proof of survivorship, you submitted copies of birth certificates, documentation of name changes,
and death certificates of the employee and the employee’s spouse.  Therefore, you have established that



you are survivors as defined by the implementing regulations.  20 C.F.R. § 30.5(ee).

5.  The district office issued the recommended decision on October 15, 2004. 

6.  You each submitted written notification that you waive any and all objections to the recommended 
decision.  

CONCLUSIONS OF LAW

I have reviewed the record on this claim and the recommended decision issued by the district office on 
October 15, 2004.  I find that the employee is a covered beryllium employee, as that term is defined in 
the Act; and that the employee’s chronic beryllium disease is a covered condition under the Act and 
implementing regulations.  42 U.S.C. §§ 7384l(7), 7384l(13); 

20 C.F.R. § 30.207.  

I find that the recommended decision is in accordance with the facts and the law in this case, and that 
you, as eligible survivors of the employee as defined by the Act, are each entitled to one fourth of the 
maximum $150,000 award, in the amount of $37,500 each, pursuant to the Act on the basis of the 
employee’s chronic beryllium disease.  42 U.S.C. §§ 7384s(e)(1)(B), 7384s(a).  

Jacksonville, FL

J. Mark Nolan

Hearing Representative

[1] This is the second decision by the Final Adjudication Branch.  On September 17, 2004, the case was
remanded to the Jacksonville district office for additional development to establish that all claimants 
were eligible survivors.  

EEOICPA Fin. Dec. No. 59062-2004 (Dep’t of Labor, September 13, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claims for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  For the reasons set forth below, the Final Adjudication Branch accepts and 
approves your claims for survivor compensation for the condition of chronic beryllium disease.  

STATEMENT OF THE CASE

On June 2, 2003, the employee filed a claim for compensation under the EEOICPA based on asbestosis 
and other lung condition.  That claim was recommended for denial by the Seattle district office; 
however, additional medical documentation was received by the Final Adjudication Branch, who 
vacated the recommended decision by Remand Order dated September 8, 2003.  The district office 
performed additional development of the medical evidence and recommended acceptance of the claim 
and medical benefits for chronic beryllium disease and denial of the claim for asbestosis, which was 



affirmed by Final Decision of the Final Adjudication Branch on July 6, 2004.  Before payment could be
issued, however, the employee passed away on June 12, 2004, and the claim was administratively 
closed.  On June 25 ([Claimant 1, Claimant 2, and Claimant 3]) and June 28 ([Claimant 4]), 2004, 
you filed claims for survivor benefits under the EEOICPA based on chronic beryllium disease (CBD).  
A Form EE-3 (Employment History) previously filed by the employee indicated he worked at the Idaho
National Environmental and Engineering Laboratory (INEEL) for Keiser Construction from January 1, 
1954 to August 30, 1954 and for  Phillips Petroleum, Idaho Nuclear, Aerojet General, and EG&G Idaho
from October 1, 1954 to March 1, 1992.  A representative of the Department of Energy (DOE) verified 
the worker’s employment at INEEL from October 7, 1957 to March 2, 1992.  INEEL is recognized as a
covered DOE facility, from 1949 to the present, where the potential for beryllium exposure existed 
throughout the course of its operations because of beryllium use, residual contamination, and 
decontamination activities.  See DOE, Office of Worker Advocacy, Facility List.  

Medical evidence of record includes a chest x-ray and a CT scan, both dated October 13, 1992, that 
indicated the employee had multiple pleural plaques, and a chest x-ray, dated May 1, 2002, that 
indicated emphysematous changes within his lungs, densely calcified pleural plaques on the left lung, 
and scarring and associated bullous changes within the right lung base.  In addition, the record includes
a history of a clinical course of treatment of the employee for asbestosis and chronic obstructive 
pulmonary disease (COPD) dating from October 1992 to March 2003.  The employee’s pulmonary 
function test results, from October 13, 1992, showed an FVC of 3.62 and an FEV1 of 1.57, with an 
FEV1/FVC ratio of 43% before bronchodilators, and an FVC of 4.6 and FEV1 of 1.59 after 
bronchodilators.  The employee’s DLCO was markedly diminished at 11.77 or 35% of predicted.  

District Medical Consultant Robert E. Sandblom, M.D., reviewed the employee’s medical records, in a 
report dated January 5, 2004, and indicated the claimant had chest radiographic (or CT) abnormalities 
characteristic of CBD, restrictive or obstructive lung physiology testing or diffusing lung capacity 
defect, and a clinical course consistent with a chronic respiratory disorder.  

You provided copies of your birth certificates that indicate each of you is the natural child of the 
employee, and copies of the certificates of marriage of [Claimant 1] and [Claimant 4] documenting 
your name changes.  The file also contains a copy of the employee’s certificate of death that indicates 
the employee was widowed when he passed away on June 12, 2004.  

The Seattle district office determined that the employee was a covered beryllium employee as defined 
in § 7384l(7) of the EEOICPA.  See 42 U.S.C. § 7384l(7).  Further, the Seattle district office 
determined that the evidence submitted meets the criteria necessary to establish a diagnosis of chronic 
beryllium disease as defined by § 7384l(13), a covered occupational illness as defined by § 7384l(8)
(B).  See 42 U.S.C. § 7384l(8)(B) and (13).  Also, the district office determined that you are the 
survivors of the employee, as defined by § 7384s(e)(3), and that you are entitled to compensation in the
amount of $37,500.00 each pursuant to §§ 7384s(a)(1) and (e)(1) of the EEOICPA.  See 42 U.S.C. § 
§7384s(a)(1) and (e)(1).  In addition, the district office concluded that you are entitled to 
reimbursement of medical expenses for the employee’s chronic beryllium disease, retroactive to the 
date he filed his claim, June 2, 2003, through June 12, 2004, the date he passed away.  

FINDINGS OF FACT

1. The employee filed a claim for asbestosis and other lung condition, on June 2, 2003. 



2. You filed claims for survivor benefits for chronic beryllium disease on June 25 ([Claimant 1, 
Claimant 2, and Claimant 3]) and June 28 ([Claimant 4]), 2004. 

3. The employee was employed at INEEL, a covered DOE facility, from October 7, 1957 to March
2, 1992.

4. INEEL is recognized as a covered DOE facility, from 1949 to the present, where the potential 
for beryllium exposure existed throughout the course of its operations because of beryllium use,
residual contamination, and decontamination activities.

5. The employee is a covered beryllium employee who worked at INEEL during a period when 
beryllium dust, particles or vapor may have been present.

6. The findings in the medical evidence are consistent with a diagnosis of chronic beryllium 
disease based on the statutory criteria for a  diagnosis before January 1, 1993.

7. The onset of the employee’s chronic beryllium disease on October 13, 1992, occurred after his 
exposure to beryllium in the performance of duty. 

8. The employee passed away on June 12, 2004, and was not survived by a spouse.

9. You are the natural children and survivors of the employee.

CONCLUSIONS OF LAW

On August 20 ([Claimant 4]), August 23 ([Claimant 2 and Claimant 1]), and September 1 
([Claimant 3]), 2004, the Final Adjudication Branch received your written notifications that you waive
any and all rights to file objections to the recommended decision.  

In order to be afforded coverage under § 7384n(a) of the EEOICPA as a “covered beryllium 
employee,” the employee must have worked for a beryllium vendor and sustained occupational 
exposure to beryllium while: 

(1)   employed at a Department of Energy facility; or 

(2)   present at Department of Energy facility, or a facility owned and operated by a beryllium vendor, 
because of employment by the United States, a beryllium vendor, or a contractor or subcontractor of 
the Department of Energy;

during a period when beryllium dust, particles, or vapor may have been present at such a facility.  
Further, the requisite exposure must be shown to have been “in the performance of duty,” which is 
presumed, absent substantial evidence to the contrary.  See 42 U.S.C. § 7384n(a); 20 C.F.R. § 
30.205(1), (2) and (3).  

In addition, there must be medical documentation of the condition in order to be eligible for survivor’s 
benefits based on chronic beryllium disease:  
(B)     For diagnoses before January 1, 1993, the presence of—   



(i)         occupational or environmental history, or epidemiologic
evidence of beryllium exposure; and 

(ii)       any three of the following criteria:

(I)          Characteristic chest radiograph (or computed 
tomography (CT)) abnormalities.
(II)        Restrictive or obstructive lung physiology testing 
or diffusing lung capacity defect.

(III)      Lung pathology consistent with chronic beryllium disease.

(IV)     Clinical course consistent with chronic respiratory disorder.

(V)        Immunologic tests showing beryllium sensitivity 
(skin patch test or beryllium blood test preferred).

See 42 U.S.C. § 7384l(13)(B).  Based on the employee’s covered employment at a DOE facility, he was
exposed to beryllium in the performance of duty.  See 42 U.S.C. § 7384n(a).  
The record contains medical evidence to show a diagnosis of CBD.  Medical reports include a chest 
x-ray and a CT scan that are characteristic of chronic beryllium disease showing that the employee had 
multiple pleural plaques.  The employee also had an abnormal pulmonary function test, and he was 
treated for lung disease over a period of years.  A review of the employee’s medical records by District 
Medical Consultant Robert E. Sandblom, M.D., dated January 5, 2004, indicated the claimant had 
abnormal chest radiographs characteristic of CBD, restrictive or obstructive lung physiology testing or 
diffusing lung capacity defect, and a clinical course consistent with a chronic respiratory disorder.  This
evidence satisfies a required three of five criteria for a diagnosis of chronic beryllium disease before 
January 1, 1993.  See 42 U.S.C. § 7384l(13)(B).  The medical evidence indicates that a diagnosis of 
chronic beryllium disease existed at least by October 13, 1992.  Consequently, the Final Adjudication 
Branch has determined that sufficient evidence of record exists to accept your claims for chronic 
beryllium disease based on the statutory criteria for a diagnosis of chronic beryllium disease before 
January 1, 1993.

The record includes copies of each of your birth certificates indicating you are each a natural child of 
the employee, documentation showing the legal change of names of [Claimant 1] and [Claimant 4], 
and a copy of the employee’s death certificate that indicates he was widowed at the time of his death.  

The employee was a “covered beryllium employee” as defined in § 7384l(7) of the Act, and was 
exposed to beryllium in the performance of duty as defined in § 7384n(a) of the EEOICPA.  See 42 
U.S.C. §§ 7384l(7); 7384n(a).  Further, the medical evidence shows the presence of chronic beryllium 
disease, as provided for in § 7384l(13)(B) of the Act.  See 42 U.S.C. § 7384l(13)(B).  

For the foregoing reasons, the undersigned hereby accepts your claims for chronic beryllium disease.  
You are each entitled to compensation in the amount of $37,500.00 pursuant to § 7384s(e)(A) of the 
Act.  See 42 U.S.C. § 7384s(e)(A).  Further, you are entitled to reimbursement of medical expenses the 
employee may have incurred, retroactive to the date of his application on June 2, 2003, for the 
condition of chronic beryllium disease.  See 42 U.S.C. § 7384t.

Seattle, Washington

James T. Carender



Hearing Representative, Final Adjudication Branch

EEOICPA Fin. Dec. No. 57973-2005 (Dep’t of Labor, January 7, 2005)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
Part B of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended,
42 U.S.C. § 7384 et seq. (EEOICPA or the Act).  This decision affirms the recommended acceptance 
issued on November 30, 2004.

STATEMENT OF THE CASE

On May 28, 2004, you filed a claim for survivor benefits, as the widow of [Employee], Form EE-2, 
under Part B of the EEOICPA.  You identified ‘breathing problems” and chronic beryllium disease 
(CBD) as the claimed conditions.  You also filed a Form EE-3 indicating that your husband was 
employed by F.H. McGraw at the Paducah Gaseous Diffusion Plant in Paducah, Kentucky from 1951 
to “I don’t remember.”  The Department of Energy (DOE) was unable to verify employment, however, 
they did confirm that F.H. McGraw held a number of contracts, during this time, at the Paducah Site. 
You submitted Social Security records indicating that your husband was employed by F.H. McGraw 
from the fourth quarter of 1951 to the third quarter of 1954.  Social Security reported maximum 
reportable earnings ($3600.00) for 1952, 1953 and 1954.  The DOE also submitted a “Personnel 
Clearance Master Card” from F.H. McGraw and Company that indicated [Employee] was terminated 
on December 17, 1954 due to a reduction in force; this notice also indicated that a Q Clearance was 
granted on February 14, 1952.[1]

Based upon the DOE response that F.H. McGraw held a number of contracts from 1951 to 1954 and 
the security Q clearance notification, the district concluded that the DOE had a business or contractual 
arrangement with F.H. McGraw.  The district office further concluded that your husband worked with 
F.H. McGraw at the Paducah Gaseous Diffusion Plant for at least one day on December 17, 1954 based
upon the reduction in force notice.[2]

The death certificate submitted showed that [Employee] died on October 12, 1999, and the immediate 
cause of death as congestive heart disease.  The death certificate indicated that the surviving spouse 
was [Claimant].  You submitted a marriage certificate showing that [Employee] and [Claimant] were 
married on March 23, 1940.

You submitted a medical report dated February 23, 1991, from Lowell F. Roberts, M.D., which 
indicates a history of chronic obstructive pulmonary disease (COPD), shortness of breath, and 
dyspnea.  A February 23, 1991 X-ray report, from D.R. Hatfield, M.D., indicates a diagnosis of COPD. 
A February 25, 1991 CT-scan, from Barry F. Riggs, M.D., indicates abnormal nodular densities of the 
right lower lobe and a diagnosis of COPD.  A February 26, 1991 medical report from M.Y. Jarfar, M.D.
indicated that pulmonary function tests showed mild obstructive defects and mild diffusing lung 
capacity defects.  You also submitted an X-ray report dated September 6, 1994, from Robert A. 
Garneau, M.D., that indicated diagnoses of COPD and Interstitial Fibrosis.  A November 27, 1994 
medical report from David Saxon, M.D., indicated findings of rales and wheezing.  A December 2, 
1994 medical report from Dr. Saxon, indicates hypoxemia to the left lower lung.  A December 2, 1994 
medical report from Lowell F. Roberts, M.D., indicated diagnoses of shortness of breath, congestive 



heart failure, dyspnea and cough, and rales in the lung base.  An August 13, 1995 X-ray report from 
Charles Bea, M.D., indicates a diagnoses of bibasilar infiltrates.  A December 30, 1996 X-ray report 
from Sharron Butler, M.D., indicates an increase of lung markings since the September 14, 1992 study. 
In the March 1, 1998 X-ray report from Dr. Butler diagnoses of “advanced chronic lung changes, mild 
interstitial prominence diffusely, and patch density of the posterior right lung” are indicated.  An 
August 19, 1998 CT-scan from James D. Van Hoose, indicates diagnoses of pleural thickening and 
pulmonary calcifications.  An August 6, 1999 pulmonary function test from William Culberson, M.D. 
indicates a diagnosis of moderately severe restrictive disease.  An October 12, 1999 discharge summary
from Eric B. Scowden, M.D. indicates diagnoses of progressive shortness of breath, congestive heart 
disease, COPD, and history of right-sided empyema complicating pneumonia necessitating prolonged 
chest tube drainage with a continued open sinus tract.”  Based upon these reports the district office 
concluded that you had CBD prior to January 1, 1993.[3]  

On November 30, 2004, the district office issued a recommended decision concluding that your 
husband was a covered beryllium employee, that he was exposed to beryllium, and that he had 
symptoms and a clinical history similar to CBD prior to January 1, 1993.  They further concluded that 
you are entitled to compensation in the amount of $150,000 pursuant to § 7384s of the EEOICPA.  

Section 30.316(a) of the EEOICPA implementing regulations provides that, “if the claimant does not 
file a written statement that objects to the recommended decision and/or requests a hearing within the 
period of time allotted in 20 C.F.R. § 30.310, or if the claimant waives any objection to all or part of 
the recommended decision, the Final Adjudication Branch (FAB) will issue a decision accepting the 
recommendation of the district office, either whole or in part.” 20 C.F.R. § 30.316(a).  On December 1, 
2004, the FAB received your signed waiver of any and all objections to the recommended decision.  
After considering the evidence of record, your waiver of objection, and the NIOSH report, the FAB 
hereby makes the following:

FINDINGS OF FACT

1.  You filed a claim for benefits under Part B of the EEOICPA on May 28, 2004.

2.  Your husband was employed at the Paducah Gaseous Diffusion Plant for at least one day on 
December 17, 1954.

3.  Medical evidence has been submitted establishing a diagnosis of chronic beryllium disease before 
January 1, 1993.

4.  You were married to the employee from March 23, 1940, until his death on October 12, 1999.

Based on these facts, the undersigned makes the following:

CONCLUSIONS OF LAW

Section 7384s of the Act provides for the payment of benefits to a covered employee, or his survivor, 
with an “occupational illness,” which is defined in § 7384l(15) of the EEOICPA as “a covered 
beryllium illness, cancer. . .or chronic silicosis, as the case may be.”  42 U.S.C. §§ 7384l(15) and 
7384s.  42 U.S.C. § 7384l.



Pursuant to § 7384l(13)(B) of the EEOICPA, to establish a diagnosis of CBD before January 1, 1993, 
the employee must have had “an occupational or environmental history, or epidemiologic evidence of 
beryllium exposure; and (iii) any three of the following criteria: (I) Characteristic chest radiographic 
(or computed tomography (CT)) abnormalities. (II) Restrictive or obstructive lung physiology testing 
or diffusing lung capacity defect. (III) Lung pathology consistent with chronic beryllium disease. (IV) 
Clinical course consistent with a chronic respiratory disorder. (V) Immunologic tests showing 
beryllium sensitivity (skin patch test or beryllium blood test preferred).” 42 U.S.C. § 7384l(13)(B).  

The evidence of record establishes that the employee was a covered beryllium employee who had at 
least three of the five necessary medical criteria to establish pre-1993 CBD under the EEOICPA.
 Therefore, you have provided sufficient evidence to establish that your husband was diagnosed with 
pre-1993 CBD, pursuant to § 7384l(13)(B) of the EEOICPA.

The undersigned has reviewed the facts and the district office’s November 30, 2004 recommended 
decision and finds that you are entitled to $150,000 in compensation.

The decision on the claim that you filed under Part E of the EEOICPA is being deferred until issuance 
of the Interim Final Regulations.

Washington, DC

Tom Daugherty

Hearing Representative

Final Adjudication Branch

[1] The Paducah Gaseous Diffusion Plant was a DOE facility from 1952 to July 28, 1998 and July 29, 1998 to present 
(remediation) where radioactive and beryllium material were present, according to the Department of Energy Office of 
Worker Advocacy Facility List (http://www.hss.energy.gov/HealthSafety/FWSP/Advocacy/faclist/findfacility.cfm).

[2] Per Chapter 2-100.3h (January 2002) of the Federal (EEOICPA) Procedure Manual, “The OWCP may receive evidence 
from other sources such as other state and federal agencies” to support a claim under the EEOICPA.

[3] Per Chapter 2-700.4 (September 2004) of the Federal (EEOICPA) Procedure Manual, “To determine whether to use the 
Pre or Post 1993 CBD criteria, the medical evidence must demonstrate that the employee was either treated for, tested or 
diagnosed with a chronic respiratory disorder.  If the earliest dated document is prior to January 1, 1993, the pre-1993 CBD 
criteria may be used.  Once it is established that the employee had a chronic respiratory disorder prior to 1993, the CE is not
limited to use of medical reports prior to 1993 to meet the three of five criteria.”

CBD, 1993 forward

EEOICPA Fin. Dec. No. 30568-2005 (Dep’t of Labor, September 16, 2005)

FINAL DECISION FOLLOWING A REVIEW OF THE WRITTEN RECORD



This is a decision of the Final Adjudication Branch concerning your claim for compensation under the 
Energy Employees Occupational Illness Compensation Program Act of 2000.  42 U.S.C. § 7384 et seq. 
Since your attorney-in-fact submitted a letter of objection, but did not specifically request a hearing, a 
review of the written record was performed, in accordance with the implementing regulations.  
20 C.F.R. § 30.312.

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision, in accordance with the implementing regulations.  20 C.F.R. § 30.310.  In reviewing any 
objections submitted, the Final Adjudication Branch will review the written record, any additional 
evidence or argument submitted by the claimant, and conduct any additional investigation determined 
to be warranted in the case.  20 C.F.R. § 30.313.

For the reasons set forth below, your claim is denied. 

STATEMENT OF THE CASE

On May 30, 2002, you filed a Form EE-1, Claim for Benefits under the EEOICPA, for emphysema, and
on February 23, 2004, you filed a Form EE-1 for chronic beryllium disease (CBD) and removal of lung
in 1958.  On the Form EE-3, Employment History, you stated you were employed in Oak Ridge, 
Tennessee, at the K-25 gaseous diffusion plant with Maxon Construction as an ironworker from 
1950/51 to 1954; at the Y-12 plant as a machinist from December 1954 to mid-1955; and at the Oak 
Ridge National Laboratory (X-10) as a chemical operator from mid 1955 to June 1982.
The district office verified employment at Y-12 as December 20, 1954 to October 9, 1955 and at X-10 
from October 10, 1955 to July 31, 1982.

On December 2, 2004, the Jacksonville district office recommended acceptance of the claim for CBD 
based on the statutory criteria for a pre-1993 diagnosis and recommended denial of the claimed 
emphysema.  On January 3, 2005, the Final Adjudication Branch (FAB) issued a remand order, which 
returned the case to the district office for further development.

In accordance with the remand order, the district office obtained a copy of a lymphocyte proliferation 
test (LPT) verbally reported to have been normal, and forwarded the evidence of record to a district 
medical consultant for an opinion whether a finding of pulmonary fibrosis was a characteristic 
abnormality of CBD on a chest x-ray.  

A person exposed to beryllium during the course of employment in specified facilities qualifies as a 
“covered beryllium employee,” as defined in the Act.  42 U.S.C. § 7384l(7).  Due to confirmation of 
your employment in a facility where beryllium was present, you are considered to be a “covered 
beryllium employee.”  However, in order for you to receive compensation, you must be diagnosed with
a covered beryllium illness, in accordance with § 7384 of the Act and implementing regulations.  42 
U.S.C. § 7384l(8), 20 C.F.R. § 30.205.  “Covered beryllium illness” is defined in the Act as beryllium 
sensitivity as established by an abnormal beryllium lymphocyte proliferation test (LPT) performed on 
either blood or lung lavage cells or established chronic beryllium disease.  42 U.S.C. § 7384l(8).  

According to § 7384 of the Act, chronic beryllium disease is established by the following:

(A)  For diagnoses on or after January 1, 1993, beryllium sensitivity (as established in accordance with 
paragraph (8)(A)), together with lung pathology consistent with chronic beryllium disease, including—



(i)  a lung biopsy showing granulomas or a lymphocytic process consistent with chronic 
beryllium disease;

(ii) a computerized axial tomography scan showing changes consistent with chronic 
beryllium disease; or

(iii) pulmonary function or exercise testing showing pulmonary deficits consistent with 
chronic beryllium disease.

(B)  For diagnoses before January 1, 1993, the presence of— 

(i)  occupational or environmental history, or epidemiologic evidence of beryllium 
exposure; and

(iii) any three of the following criteria:

(I)   Characteristic chest radiographic (or computed tomography (CT)) 
abnormalities.

(II)  Restrictive or obstructive lung physiology testing or diffusing lung capacity 
defect.

(III) Lung pathology consistent with chronic beryllium disease.

(IV) Clinical course consistent with a chronic respiratory disorder.

(V)  Immunologic tests showing beryllium sensitivity (skin patch test or 
beryllium blood test preferred).  

42 U.S.C. § 7384l(13).

On April 29, 2005, the district office received a copy of the lymphocyte proliferation test conducted on 
January 23, 2003, which contained a finding of a normal response to beryllium sulfate.  In light of the 
report from your physician stating that your steroid use could affect the outcome of the testing, the 
district office noted that the only situation where a normal LPT could be overridden for acceptance of a
post-1993 CBD diagnosis was when a lung tissue biopsy revealed the presence of granulomas 
consistent with CBD.  The lung biopsy on file, from 1958, did not include a finding of granulomas.

Therefore, the claim was also considered under the pre-1993 criteria.  The evidence consisted of x-rays 
denoting abnormalities, obstructive lung physiology testing, and a medical history showing a clinical 
course consistent with a chronic respiratory condition.  However, the chest x-rays which revealed 
abnormalities were referred to a district medical consultant (DMC), in accordance with policy, to 
determine if they were characteristic of CBD.  In his report of 

March 26, 2005, Dr. Robert Sandblom opined that the x-ray reports on file did not show any 
abnormalities consistent with CBD.  

On May 9, 2005, the Jacksonville district office issued a recommended decision to deny the claim for 



CBD, emphysema, and a lung abscess, since there was insufficient medical evidence to establish a 
diagnosis of a covered occupational illness under § 7384 of the Act.  

42 U.S.C. § 7384l(15).

Attached to the recommended decision was a notice of claimant rights, which stated that you had 60 
days in which to file an objection to the recommended decision and/or request a hearing.  These 60 
days expired on July 8, 2005.  On July 5, 2005, the Final Adjudication Branch received a letter of 
objection, dated June 30, 2005, from your attorney-in-fact.

OBJECTIONS

In the objection letter, the attorney-in-fact stated that she disagreed with the office procedures which 
allowed pulmonary fibrosis to be considered characteristic and then not characteristic.  She stated that 
changes such as this should not be implemented in a retroactive manner, since the clarifications of 
policy appeared to be more restrictive in order to deny claims.  She questioned whether the LPT on 
record would be investigated further since your physician said that your steroid use could alter the 
results.  She said a phone call to the FAB had not been returned; however, there are no records of any 
telephone calls after the recommended decision was issued. 

The district office and Final Adjudication Branch are bound by the policies and procedures in place at 
the time a claim is adjudicated and are required to review such a claim in light of those current 
policies.  The issue for determination is whether the chest x-rays meet the pre-1993 criteria for a 
statutory diagnosis of CBD.  Since Dr. Sandblom did not specifically mention the chest x-ray report of 
February 13, 1967 (which the district office used as support for their recommended acceptance in the 
original decision) in his earlier response, the Final Adjudication Branch requested clarification.  In an 
addendum dated September 15, 2005, Dr. Sandblom explained that the pulmonary fibrosis noted in 
February 1967 was due to localized scarring “consistent with the prior lobectomy for lung abscess” and
stated that “these changes are definitely not consistent with CBD.”

Furthermore, the procedures address the use of a normal LPT in a living claimant:  a lung biopsy that 
confirms the presence of granulomas may override a normal LPT.  The district office thoroughly 
addressed this requirement in the recommended decision, as discussed above.  Telephone records in the
case file indicate a test kit was to be forwarded to you in May by ORISE.  The results of that testing 
have not been received.  

FINDINGS OF FACT

1.  On May 30, 2002, you filed a Form EE-1, Claim for Benefits under the EEOICPA, for emphysema, 
and on February 23, 2004, you filed a Form EE-1 for chronic beryllium disease (CBD) and removal of 
lung in 1958

2.  The district office verified employment at Y-12 as December 20, 1954 to October 9, 1955 and at 
X-10 from October 10, 1955 to July 31, 1982.

3.  The medical evidence does not establish that the employee was diagnosed with a “covered 
beryllium illness” as defined in the Act.



4.  On May 9, 2005, the Jacksonville district office issued a recommended decision to deny 
compensation and medical benefits for chronic beryllium disease, emphysema, and a lung abscess. 

5.  On July 5, 2005, the Final Adjudication Branch received a letter of objection from your 
attorney-in-fact, dated June 30, 2005, and conducted a review of the written record.  The objections are 
insufficient to warrant a change to the recommended decision.

CONCLUSIONS OF LAW

The undersigned has reviewed the facts and the recommended decision issued by the Jacksonville 
district office on May 9, 2005, and finds that the evidence submitted does not establish that you meet 
the statutory criteria for a diagnosis of chronic beryllium disease, as defined in the Act, or any other 
covered occupational illness, as defined in the Act and implementing regulations.  42 U.S.C. §§ 
7384l(13), 7384l(15), 20 C.F.R. § 30.5(z).  I find that the decision of the district office is supported by 
the evidence and the law, and cannot be changed based on the objections submitted.  As explained in 
the implementing regulations, “Any claim that does not meet all of the criteria for at least one of these 
categories as set forth in these regulations must be denied.”  20 C.F.R. § 30.110(b).  Therefore, I find 
that you are not entitled to compensation or medical benefits under the Act, and that your claim for 
compensation must be denied.

Jacksonville, FL

Sidne M. Valdivieso

Hearing Representative

EEOICPA Fin. Dec. No. 30568-2005 (Dep’t of Labor, September 16, 2005)

FINAL DECISION FOLLOWING A REVIEW OF THE WRITTEN RECORD

This is a decision of the Final Adjudication Branch concerning your claim for compensation under the 
Energy Employees Occupational Illness Compensation Program Act of 2000.  42 U.S.C. § 7384 et seq. 
Since your attorney-in-fact submitted a letter of objection, but did not specifically request a hearing, a 
review of the written record was performed, in accordance with the implementing regulations.  
20 C.F.R. § 30.312.

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision, in accordance with the implementing regulations.  20 C.F.R. § 30.310.  In reviewing any 
objections submitted, the Final Adjudication Branch will review the written record, any additional 
evidence or argument submitted by the claimant, and conduct any additional investigation determined 
to be warranted in the case.  20 C.F.R. § 30.313.

For the reasons set forth below, your claim is denied. 

STATEMENT OF THE CASE

On May 30, 2002, you filed a Form EE-1, Claim for Benefits under the EEOICPA, for emphysema, and
on February 23, 2004, you filed a Form EE-1 for chronic beryllium disease (CBD) and removal of lung



in 1958.  On the Form EE-3, Employment History, you stated you were employed in Oak Ridge, 
Tennessee, at the K-25 gaseous diffusion plant with Maxon Construction as an ironworker from 
1950/51 to 1954; at the Y-12 plant as a machinist from December 1954 to mid-1955; and at the Oak 
Ridge National Laboratory (X-10) as a chemical operator from mid 1955 to June 1982.
The district office verified employment at Y-12 as December 20, 1954 to October 9, 1955 and at X-10 
from October 10, 1955 to July 31, 1982.

On December 2, 2004, the Jacksonville district office recommended acceptance of the claim for CBD 
based on the statutory criteria for a pre-1993 diagnosis and recommended denial of the claimed 
emphysema.  On January 3, 2005, the Final Adjudication Branch (FAB) issued a remand order, which 
returned the case to the district office for further development.

In accordance with the remand order, the district office obtained a copy of a lymphocyte proliferation 
test (LPT) verbally reported to have been normal, and forwarded the evidence of record to a district 
medical consultant for an opinion whether a finding of pulmonary fibrosis was a characteristic 
abnormality of CBD on a chest x-ray.  

A person exposed to beryllium during the course of employment in specified facilities qualifies as a 
“covered beryllium employee,” as defined in the Act.  42 U.S.C. § 7384l(7).  Due to confirmation of 
your employment in a facility where beryllium was present, you are considered to be a “covered 
beryllium employee.”  However, in order for you to receive compensation, you must be diagnosed with
a covered beryllium illness, in accordance with § 7384 of the Act and implementing regulations.  42 
U.S.C. § 7384l(8), 20 C.F.R. § 30.205.  “Covered beryllium illness” is defined in the Act as beryllium 
sensitivity as established by an abnormal beryllium lymphocyte proliferation test (LPT) performed on 
either blood or lung lavage cells or established chronic beryllium disease.  42 U.S.C. § 7384l(8).  

According to § 7384 of the Act, chronic beryllium disease is established by the following:

(A)  For diagnoses on or after January 1, 1993, beryllium sensitivity (as established in accordance with 
paragraph (8)(A)), together with lung pathology consistent with chronic beryllium disease, including—

(i)  a lung biopsy showing granulomas or a lymphocytic process consistent with chronic 
beryllium disease;

(ii) a computerized axial tomography scan showing changes consistent with chronic 
beryllium disease; or

(iii) pulmonary function or exercise testing showing pulmonary deficits consistent with 
chronic beryllium disease.

(B)  For diagnoses before January 1, 1993, the presence of— 

(i)  occupational or environmental history, or epidemiologic evidence of beryllium 
exposure; and

(iii) any three of the following criteria:

(I)   Characteristic chest radiographic (or computed tomography (CT)) 



abnormalities.

(II)  Restrictive or obstructive lung physiology testing or diffusing lung capacity 
defect.

(III) Lung pathology consistent with chronic beryllium disease.

(IV) Clinical course consistent with a chronic respiratory disorder.

(V)  Immunologic tests showing beryllium sensitivity (skin patch test or 
beryllium blood test preferred).  

42 U.S.C. § 7384l(13).

On April 29, 2005, the district office received a copy of the lymphocyte proliferation test conducted on 
January 23, 2003, which contained a finding of a normal response to beryllium sulfate.  In light of the 
report from your physician stating that your steroid use could affect the outcome of the testing, the 
district office noted that the only situation where a normal LPT could be overridden for acceptance of a
post-1993 CBD diagnosis was when a lung tissue biopsy revealed the presence of granulomas 
consistent with CBD.  The lung biopsy on file, from 1958, did not include a finding of granulomas.

Therefore, the claim was also considered under the pre-1993 criteria.  The evidence consisted of x-rays 
denoting abnormalities, obstructive lung physiology testing, and a medical history showing a clinical 
course consistent with a chronic respiratory condition.  However, the chest x-rays which revealed 
abnormalities were referred to a district medical consultant (DMC), in accordance with policy, to 
determine if they were characteristic of CBD.  In his report of 

March 26, 2005, Dr. Robert Sandblom opined that the x-ray reports on file did not show any 
abnormalities consistent with CBD.  

On May 9, 2005, the Jacksonville district office issued a recommended decision to deny the claim for 
CBD, emphysema, and a lung abscess, since there was insufficient medical evidence to establish a 
diagnosis of a covered occupational illness under § 7384 of the Act.  

42 U.S.C. § 7384l(15).

Attached to the recommended decision was a notice of claimant rights, which stated that you had 60 
days in which to file an objection to the recommended decision and/or request a hearing.  These 60 
days expired on July 8, 2005.  On July 5, 2005, the Final Adjudication Branch received a letter of 
objection, dated June 30, 2005, from your attorney-in-fact.

OBJECTIONS

In the objection letter, the attorney-in-fact stated that she disagreed with the office procedures which 
allowed pulmonary fibrosis to be considered characteristic and then not characteristic.  She stated that 
changes such as this should not be implemented in a retroactive manner, since the clarifications of 
policy appeared to be more restrictive in order to deny claims.  She questioned whether the LPT on 
record would be investigated further since your physician said that your steroid use could alter the 



results.  She said a phone call to the FAB had not been returned; however, there are no records of any 
telephone calls after the recommended decision was issued. 

The district office and Final Adjudication Branch are bound by the policies and procedures in place at 
the time a claim is adjudicated and are required to review such a claim in light of those current 
policies.  The issue for determination is whether the chest x-rays meet the pre-1993 criteria for a 
statutory diagnosis of CBD.  Since Dr. Sandblom did not specifically mention the chest x-ray report of 
February 13, 1967 (which the district office used as support for their recommended acceptance in the 
original decision) in his earlier response, the Final Adjudication Branch requested clarification.  In an 
addendum dated September 15, 2005, Dr. Sandblom explained that the pulmonary fibrosis noted in 
February 1967 was due to localized scarring “consistent with the prior lobectomy for lung abscess” and
stated that “these changes are definitely not consistent with CBD.”

Furthermore, the procedures address the use of a normal LPT in a living claimant:  a lung biopsy that 
confirms the presence of granulomas may override a normal LPT.  The district office thoroughly 
addressed this requirement in the recommended decision, as discussed above.  Telephone records in the
case file indicate a test kit was to be forwarded to you in May by ORISE.  The results of that testing 
have not been received.  

FINDINGS OF FACT

1.  On May 30, 2002, you filed a Form EE-1, Claim for Benefits under the EEOICPA, for emphysema, 
and on February 23, 2004, you filed a Form EE-1 for chronic beryllium disease (CBD) and removal of 
lung in 1958

2.  The district office verified employment at Y-12 as December 20, 1954 to October 9, 1955 and at 
X-10 from October 10, 1955 to July 31, 1982.

3.  The medical evidence does not establish that the employee was diagnosed with a “covered 
beryllium illness” as defined in the Act.

4.  On May 9, 2005, the Jacksonville district office issued a recommended decision to deny 
compensation and medical benefits for chronic beryllium disease, emphysema, and a lung abscess. 

5.  On July 5, 2005, the Final Adjudication Branch received a letter of objection from your 
attorney-in-fact, dated June 30, 2005, and conducted a review of the written record.  The objections are 
insufficient to warrant a change to the recommended decision.

CONCLUSIONS OF LAW

The undersigned has reviewed the facts and the recommended decision issued by the Jacksonville 
district office on May 9, 2005, and finds that the evidence submitted does not establish that you meet 
the statutory criteria for a diagnosis of chronic beryllium disease, as defined in the Act, or any other 
covered occupational illness, as defined in the Act and implementing regulations.  42 U.S.C. §§ 
7384l(13), 7384l(15), 20 C.F.R. § 30.5(z).  I find that the decision of the district office is supported by 
the evidence and the law, and cannot be changed based on the objections submitted.  As explained in 
the implementing regulations, “Any claim that does not meet all of the criteria for at least one of these 
categories as set forth in these regulations must be denied.”  20 C.F.R. § 30.110(b).  Therefore, I find 



that you are not entitled to compensation or medical benefits under the Act, and that your claim for 
compensation must be denied.

Jacksonville, FL

Sidne M. Valdivieso

Hearing Representative

EEOICPA Fin. Dec. No. 55006-2005 (Dep’t of Labor, December 7, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
Part B of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended,
42 U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claim is accepted
in part and deferred in part.

STATEMENT OF THE CASE

On March 3, 2004, you filed a Form EE-1, Claim for Benefits under Part B of the EEOICPA.  The 
claim was based, in part, on the assertion that you were an employee of a Department of Energy (DOE)
contractor at a DOE facility.  You stated on the Form EE-1 that you were filing for lung cancer.  On the 
Form EE-3, Employment History, you stated you were employed at the K-25 gaseous diffusion plant 
(GDP) in Oak Ridge, Tennessee, for the period of February 24, 1992 to present.  The Department of 
Energy verified this employment as February 24, 1992 and continuing.  

Although you did not claim that condition, the district office found that the medical evidence disclosed 
findings consistent with the diagnosis of chronic beryllium disease (CBD).  On November 3, 2004, the 
Jacksonville district office issued a decision recommending that you are entitled to compensation in the
amount of $150,000 for chronic beryllium disease.  The district office’s recommended decision also 
concluded that you are entitled to medical benefits effective March 3, 2004 for chronic beryllium 
disease.  The district office deferred a recommendation on the claimed lung cancer, pending dose 
reconstruction by the National Institute for Occupational Safety and Health (NIOSH).  On November 
12, 2004, the Final Adjudication Branch received your written notification that you waive any and all 
objections to the recommended decision.  

I have reviewed the medical evidence and find that it is sufficient to establish that you have chronic 
beryllium disease.  According to the Act, the term “established chronic beryllium disease” means 
chronic beryllium disease as established by the following:

(A)  For diagnoses on or after January 1, 1993, beryllium sensitivity (as established in accordance with 
paragraph (8)(A)), together with lung pathology consistent with chronic beryllium disease, including—

(i) a lung biopsy showing granulomas or a lymphocytic process consistent with chronic 
beryllium disease;

(ii) a computerized axial tomography scan showing changes consistent with chronic 



beryllium disease; or

(iii) pulmonary function or exercise testing showing pulmonary deficits consistent with 
chronic beryllium disease.

(B)  For diagnoses before January 1, 1993, the presence of— 

(i)                  occupational or environmental history, or epidemiologic evidence 
of beryllium exposure; and

(ii)                any three of the following criteria:

(I)                 Characteristic chest radiographic (or computed tomography 
(CT) abnormalities;

(II)              Restrictive or obstructive lung physiology testing or diffusing
lung capacity defect;

(III)            Lung pathology consistent with chronic beryllium disease;

(IV)           Clinical course consistent with a chronic respiratory disorder;

(V)              Immunologic tests showing beryllium sensitivity.  42 U.S.C. 
§ 7384l(13).

A pathology report dated October 1, 2001, reporting results of a lung biopsy performed on September 
28, 2001, revealed focal non-caseating granuloma.  Three beryllium lymphocyte proliferation tests 
(LPT) from mid-2004 were interpreted as being normal.  However, Dr. Charles Bruton opined on 
August 10, 2004 that, even though your LPTs were normal, your open lung biopsy with noncaseating 
granulomas was consistent with chronic beryllium disease.  Based on the post-1993 criteria, the 
medical evidence supports a finding of chronic beryllium disease.[1]

FINDINGS OF FACT

1.  You filed a Form EE-1, Claim for Benefits under Part B of the EEOICPA, on March 3, 2004.

2.  The medical evidence is sufficient to establish that you have chronic beryllium disease pursuant to 
Part B of the Act.  42 U.S.C. § 7384l(13).

3.  You were employed at the K-25 GDP for the period of February 24, 1992 and continuing.  
Beryllium was present at this facility during the time you were employed.  Since you were exposed to 
beryllium in the performance of duty, you are a covered beryllium employee as defined in Part B of the 
Act.  42 U.S.C. § 7384l(7).

4.  The Jacksonville district office issued the recommended decision on November 3, 2004. 

5.  On November 12, 2004, the Final Adjudication Branch received your written notification that you 
waive any and all objections to the recommended decision.



CONCLUSIONS OF LAW

I find that you are a covered beryllium employee, as that term is defined in Part B of the Act; and that 
your chronic beryllium disease is a covered condition under Part B of the Act and implementing 
regulations.  42 U.S.C. §§ 7384l(7), 7384l(13); 20 C.F.R. § 30.207.  

I find that the recommended decision is in accordance with the facts and the law in this case, and that 
you are entitled to $150,000 and medical benefits effective March 3, 2004, for chronic beryllium 
disease, pursuant to Part B of the Act.  42 U.S.C. §§ 7384s(a), 7384t.

Jacksonville, FL

Sidne M. Valdivieso

Hearing Representative

[1] Federal (EEOICPA) Procedure Manual, Chapter 2-700.4b(2) (September 2004) states that in claims that contain a 
normal or borderline LPT and the lung tissue biopsy confirms the presence of granulomas consistent with CBD, the CE may
accept the claim for CBD if the treating physician provides a detailed narrative report detailing the history of the claimant’s 
LPT results and steroid use.  

EEOICPA Fin. Dec. No. 20120308-50279-1 (Dep’t of Labor, May 22, 2012)

EMPLOYEE:  

[Name Deleted]

CLAIMANT: [Name Deleted]

FILE NUMBER: [Number Deleted]

DOCKET NUMBER: 20120308-50279-1 

DECISION DATE: May 22, 2012

NOTICE OF FINAL DECISION 

This is the decision of the Final Adjudication Branch (FAB) concerning the above-noted claim for 
benefits under the Energy Employees Occupational Illness Compensation Program Act of 2000, as 
amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons stated below, this claim for survivor 
benefits under Part B of EEOICPA based on chronic beryllium disease (CBD) is denied.

STATEMENT OF THE CASE

On September 13, 2010, the claimant filed a Form EE-2 claiming survivor benefits as the alleged 
surviving spouse of [Employee], and alleged that the employee had contracted bladder cancer, colon 



cancer, chronic obstructive pulmonary disease (COPD), chronic renal failure, coronary artery disease, 
and CBD due to his work.  On July 1, 2011, FAB issued a final decision accepting this claim under Part
E of EEOICPA as the surviving spouse of [Employee].  In that decision, FAB found that [Employee] 
was a covered Department of Energy (DOE) contractor employee at the Portsmouth Gaseous Diffusion 
Plant from March 1, 1954 to September 22, 1954, and awarded the claimant compensation of 
$125,000.00 under Part E based on the employee’s death due to his covered illnesses of COPD and 
chronic renal failure.  On July 12, 2011, FAB issued a second final decision denying the claim for 
survivor benefits under Part B for bladder cancer and colon cancer, and under Part E based on coronary
artery disease and CBD.  

The medical evidence submitted in support of the claim included a series of records documenting the 
employee’s treatment history for COPD and other respiratory problems dating back to 2005.  A 
beryllium lymphocyte proliferation test (BeLPT) performed on May 5, 2005 was negative for 
beryllium sensitivity.  The records also contain a series of chest x-rays, computerized tomography (CT)
scans and pulmonary function tests, which formed the basis for his diagnosis of COPD.   In a report 
dated November 6, 2008, Dr. Elie Saab raised the issue of whether the employee may have had 
beryllium sensitivity, but stated that further test data was necessary.  A brief one-page report from Dr. 
Saab dated January 13, 2009 also provides a “problem list” indicating “chronic berylliosis.”  A 
coronary consultation report dated April 8, 2009 from Dr. Aaron Adams states that the employee “had 
tested positive per Dr. Saab for berylliosis” but did not otherwise indicate that such a diagnosis had 
been confirmed, nor did he cite any test results supporting this diagnosis.  

By letters dated December 5, 2011 and January 20, 2012, the district office advised Dr. Saab of the 
statutory criteria necessary to support a diagnosis of CBD, and asked him to provide a supplemental 
report explaining whether the employee was diagnosed with CBD.  Specifically, Dr. Saab was advised 
that for diagnoses on or after January 1, 1993, the record must contain a positive LPT performed on 
either blood or lung lavage cells, as well as lung pathology results consistent with CBD, which may 
include:  (i) a lung biopsy showing granulomas or a lymphocytic process consistent with CBD; (ii) a 
computerized axial tomography scan showing changes consistent with CBD; or (iii) pulmonary 
function or exercise testing showing pulmonary deficits consistent with CBD.  The district office 
received no further medical evidence in response to these requests.  

On March 8, 2012, the Cleveland district office issued a recommended decision to deny the claim for 
survivor benefits under Part B based on CBD, concluding that the evidence did not establish a 
diagnosis of CBD under the post-1993 statutory criteria.  

FINDINGS OF FACT

1.      The claimant filed a claim for benefits as the surviving spouse of [Employee] based on CBD. 

2.      On July 1, 2011, FAB issued a final decision accepting the claim under Part E of EEOICPA as the
surviving spouse of [Employee], based on the employee’s death due to the covered illnesses of chronic 
renal failure and COPD. 

3.      [Employee] was a DOE contractor employee at the Portsmouth Gaseous Diffusion Plant from 
March 1, 1954 to September 22, 1954.  

4.      [Employee] died on August 28, 2010.  The claimant is his surviving spouse.



CONCLUSIONS OF LAW

I have reviewed the evidence of record and the recommended decision issued by the district office on 
March 8, 2012.  I find that no objections to the recommended decision have been filed, and that the 
60-day period for filing such objections has expired.

To be entitled to survivor compensation under Part B on the basis of CBD, the evidence must establish 
that the employee was a DOE contractor employee who was exposed to beryllium in the performance 
of duty while present at a DOE facility during a period when beryllium dust, particles or vapor may 
have been present at such a facility.  The evidence must also show that the employee was diagnosed 
with “established chronic beryllium disease.”  42 U.S.C. § 7384l(13).   

Part B of EEOICPA provides two sets of criteria for meeting the definition of “established chronic 
beryllium disease.”  CBD diagnosed after January 1, 1993 is established by abnormal BeLPT results 
consistent with beryllium sensitivity, together with lung pathology consistent with chronic beryllium 
disease.  Such pathology may be demonstrated by the following:  (i) a lung biopsy showing granulomas
or a lymphocytic process consistent with chronic beryllium disease; (ii) a computerized axial 
tomography scan showing changes consistent with chronic beryllium disease; or (iii) pulmonary 
function or exercise testing showing pulmonary deficits consistent with chronic beryllium disease.  42 
U.S.C. § 7384l(13)(A).  CBD diagnosed before January 1, 1993 is established by evidence satisfying 
any three of the following diagnostic criteria:  (i) characteristic chest radiographic (or CT) 
abnormalities; (ii) restrictive or obstructive lung physiology testing or diffusing lung capacity defect; 
(iii) lung pathology consistent with chronic beryllium disease; (iv) a clinical course consistent with a 
chronic respiratory disorder; or (v) immunologic tests showing beryllium sensitivity (skin patch test or 
beryllium blood test preferred).  42 U.S.C. § 7384l(13)(B).  

Under the Program’s procedures, the determination as to whether a claim is to be evaluated using the 
pre-1993 or post-1993 criteria must be based on the totality of the evidence, taking into account when 
the employee was tested for, diagnosed with or treated for a chronic respiratory disorder.  Federal 
(EEOICPA) Procedure Manual, Chapter 2-1000.6 (October 2009).  On review of the evidence in the 
file, I find that the file lacks any evidence that the employee underwent treatment for a chronic 
respiratory disorder prior to 1993.  Therefore, the post-1993 criteria are applicable to this case.  Since 
the record lacks any abnormal BeLPT results showing that the employee was diagnosed with beryllium
sensitivity, it is not sufficient to support a diagnosis of established chronic beryllium disease under Part 
B.

Accordingly, this claim for survivor benefits under Part B based on CBD is denied. 

Cleveland, OH

Greg Knapp 

Hearing Representative

Final Adjudication Branch

Consequential conditions



EEOICPA Fin. Dec. No. 19516-2004 (Dep’t of Labor, October 15, 2004)

NOTICE OF FINAL DECISION AND REMAND ORDER

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claim is accepted.

STATEMENT OF THE CASE

On January 15, 2002, you filed a Form EE-1, Claim for Benefits under the EEOICPA.  The claim was 
based, in part, on the assertion that you were an employee of a Department of Energy (DOE) contractor
at a DOE facility.  You stated on the Form EE-1 that you were filing for chronic obstructive pulmonary 
disease (COPD).  

On the Form EE-3, Employment History, you stated you were employed at the Paducah gaseous 
diffusion plant (PGDP) in Paducah, Kentucky from 1951 to 1954 and 1957 to 1963.  The Department 
of Energy verified this employment as June 6, 1952 to December 23, 1954 and January 20, 1958 to 
January 11, 1963.  

The district office found that the medical evidence disclosed findings consistent with the diagnosis of 
chronic beryllium disease (CBD).  On August 20, 2004, the Jacksonville district office issued a 
decision recommending that you are entitled to compensation of $150,000 for chronic beryllium 
disease and that COPD is a consequential obstructive lung injury of CBD.  The district office’s 
recommended decision also concluded that you are entitled to medical benefits effective January 15, 
2002 for chronic beryllium disease and the consequential injury of COPD.  

On September 20, 2004, the Final Adjudication Branch received your written notification that you 
waive any and all objections to the recommended decision.  

I have reviewed the medical evidence and find that it is sufficient to establish a diagnosis of 
pre-January 1, 1993 chronic beryllium disease.  According to § 7384l(13)(B) of the Act, the term 
“established chronic beryllium disease” means chronic beryllium disease as established by 
occupational or environmental history, or epidemiologic evidence of beryllium exposure; and, any 
three of the following criteria:

 Characteristic chest radiographic (or computed tomography (CT) abnormalities; 

 Restrictive or obstructive lung physiology testing or diffusing lung capacity defect; 

 Lung pathology consistent with chronic beryllium disease; 

 Clinical course consistent with a chronic respiratory disorder; 

 Immunologic tests showing beryllium sensitivity.  

According to the Department of Energy’s Covered Facilities List, exposure to beryllium was possible 
during your employment at the PGDP.  Your verified work for at least one day between 1952 and 1963 



is sufficient to establish that you were exposed to beryllium.  You have also submitted sufficient 
evidence to meet 3 of the above criteria:  (1) Radiological reports of the chest from 1991, 1993, 1997 
and 2001 show lung fibrosis, interstitial markings and chronic inflammatory changes; these findings 
are characteristic of CBD;  (2) a 1993 pulmonary function test report contains a finding of a severe 
obstructive airway disease; this finding shows obstructive lung physiology testing; (3) medical reports 
from 1989 to 2001 contain findings of COPD, oxygen dependency and the use of bronchodilators; 
these findings show a clinical course consistent with a chronic respiratory disorder such as CBD.  The 
evidence of record is sufficient to establish a diagnosis of pre-January 1, 1993 chronic beryllium 
disease.               

I also find that the case must be remanded for a determination regarding the claimed condition of 
chronic obstructive pulmonary disease (COPD).  The district office determined that COPD was a 
consequential injury of CBD.  However, the implementing regulations are clear in stating that an injury,
illness, impairment or disability sustained as a consequence of beryllium sensitivity or established 
chronic beryllium disease must be established with a fully rationalized medical report by a physician 
that shows the relationship between the injury, illness, impairment or disability and the beryllium 
sensitivity or established chronic beryllium disease.  Neither the fact that the injury, illness, impairment
or disability manifests itself after a diagnosis of beryllium sensitivity or established chronic beryllium 
disease, nor the belief of the claimant that the injury, illness, impairment or disability was caused by the
beryllium sensitivity or established chronic beryllium disease is sufficient in itself to prove a causal 
relationship.[1] The medical evidence does not contain the required medical opinion.    

FINDINGS OF FACT

 

1.  On January 15, 2002, you filed a Form EE-1, Claim for Benefits under the EEOICPA. 

2.  The medical evidence is sufficient to establish that you have chronic beryllium disease.  42 U.S.C. §
7384l(13).

3.    You were employed at the Paducah gaseous diffusion plant, Paducah, Kentucky, from June 6, 1952
to December 23, 1954 and January 20, 1958 to January 11, 1963.  Beryllium was present at this facility
during the time you were employed.  Since you were exposed to beryllium in the performance of duty, 
you are a covered beryllium employee as defined in the Act.  42 U.S.C. § 7384l(7).

4.  The Jacksonville district office issued the recommended decision on August 20, 2004. 

5.    On September 20, 2004, the Final Adjudication Branch received your written notification that you 
waive any and all objections to the recommended decision.

CONCLUSIONS OF LAW

I find that you are a covered beryllium employee as defined in the Act and that your chronic beryllium 
disease is a covered condition under the Act and the implementing regulations.  42 U.S.C. §§ 7384l(7), 
7384l(13).  

I find that the recommended decision is in accordance with the facts and the law in this case, and that 



you are entitled to $150,000 and medical benefits effective January 15, 2002, for chronic beryllium 
disease pursuant to §§ 7384s(a) and 7384t of the EEOICPA.  42 U.S.C. §§ 7384s(a), 7384t.

Your claimed condition of chronic obstructive pulmonary disease is remanded to the district office for a
determination on your eligibility for benefits for this condition.  After obtaining the appropriate 
information and reviewing the facts in accordance with the EEOICPA and the implementing 
regulations, the district office should issue a new decision in accordance with office procedure.[2]  

Jacksonville, FL

James Bibeault

Hearing Representative

[1]  20 CFR § 30.207(d)

[2] Federal (EEOICPA) Procedure Manual, Chapter 2-1000.5a (June 2002).

Burden of Proof

Acceptance under former Part D 

EEOICPA Fin. Dec. No. 10000216-2005 (Dep’t of Labor, March 4, 2005)

NOTICE OF FINAL DECISION

This decision of the Final Adjudication Branch (FAB) concerns your claim for compensation under the 
Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 
42 U.S.C. § 7384 et seq. (EEOICPA).  Your claim for medical benefits under Part E of the Act is hereby
accepted.

On February 24, 2005, the Jacksonville district office issued a recommended decision finding that you 
are a covered employee and were employed at a Department of Energy (DOE) facility by a DOE 
contractor in accordance with 42 U.S.C. § 7385s(1); and that you are entitled to medical benefits in 
accordance with 42 U.S.C. § 7385s-8 for the condition of lung scarring related to asbestosis.  
Consequently, the district office concluded that you are entitled to medical benefits in accordance with 
42 U.S.C. § 7385s-4(b).  On March 3, 2005, the Final Adjudication Branch received your written 
notification that you waive any and all objections to the recommended decision.  

The evidence of record establishes that your application meets the statutory criteria for compensability 
for medical benefits as defined in Part E of the EEOICPA.  In this instance, the evidence confirms that 
you had covered employment with Union Carbide Corporation and Martin Marietta Energy Systems in 
Oak Ridge, Tennessee at the Y-12 plant from July 13, 1970 to March 30, 1975; at the K-25 gaseous 
diffusion plant from March 31, 1975 to July 31, 1982; and at the Y-12 plant from August 1, 1982 to 
September 15, 1994, and supports a causal connection between your condition and your work-related 
exposure to a toxic substance at a DOE facility.  Specifically, the evidence of record establishes that a 
Physicians Panel review under former Part D of the EEOICPA has been completed, and that the 



Secretary of Energy accepted the Panel’s affirmative determination of your covered illness at a DOE 
facility.  This evidence establishes your entitlement to medical benefits under Part E of the EEOICPA. 



The Final Adjudication Branch hereby finds that [Employee] is a covered employee as defined in 
42 U.S.C. § 7385s(1), and contracted lung scarring related to asbestosis due to work-related exposure 
to a toxic substance at a DOE facility.  Therefore, the Final Adjudication Branch hereby concludes that 
you are entitled to medical benefits effective November 8, 2001 under Part E of the EEOICPA for lung 
scarring related to asbestosis.  Adjudication of your potential entitlement to additional compensation 
(based on wage loss and/or impairment) is deferred until after the effective date of the Interim Final 
Regulations.

Jacksonville, FL

Sidne M. Valdivieso

Hearing Representative

EEOICPA Fin. Dec. No. 10002490-2005 (Dep’t of Labor, July 8, 2005)

FINAL DECISION FOLLOWING A REVIEW OF THE WRITTEN RECORD

This is a decision of the Final Adjudication Branch concerning your claim for compensation under the 
Energy Employees Occupational Illness Compensation Program Act of 2000, as amended.  42 U.S.C. §
7384 et seq.  For the reasons set forth below, your claim is accepted in part and deferred in part.  Since 
you submitted a letter of objection, but did not specifically request a hearing, a review of the written 
record was performed, in accordance with the implementing regulations.  20 C.F.R. § 30.312.

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision, in accordance with the implementing regulations.  20 C.F.R. § 30.310.  In reviewing any 
objections submitted, the Final Adjudication Branch will review the written record, any additional 
evidence or argument submitted by the claimant, and conduct any additional investigation determined 
to be warranted in the case.

STATEMENT OF THE CASE

On December 16, 2001, according to the Paducah Resource Center, you filed a Claim for Benefits 
under the EEOICPA, for beryllium sensitivity, chronic beryllium disease, brain tumor, bronchitis, and 
pneumonia.  On the Form EE-3, Employment History, you stated you were employed as a senior lab 
analyst by Union Carbide and Martin Marietta at the gaseous diffusion plant in Paducah, Kentucky, for 
the period of January 7, 1975 to January 19, 1986.  The evidence of record establishes you worked for 
Union Carbide and Martin Marietta at the gaseous diffusion plant in Paducah, Kentucky, for the period 
of January 7, 1975 to January 19, 1986.  
A previous Final Decision was issued by the Department of Labor on May 29, 2002, denying your 
claim for compensation because you did not provide medical evidence sufficient to establish a 
diagnosis of an occupational illness under the Act.  42 U.S.C. § 7384l(15).

You submitted medical evidence establishing you were diagnosed with bronchitis and pneumonia.  A 
Physicians Panel review under former Part D of the Act has been completed.  The Secretary of Energy 
accepted the Panel’s affirmative determination that your bronchitis and pneumonia were due to 
exposure to a toxic substance at a DOE facility.  This supports a finding that you contracted your 
illnesses through your exposure to a toxic substance at the gaseous diffusion plant in Paducah, 



Kentucky, a DOE facility.  42 U.S.C. § 7385s-4(b).  On September 28, 2004, the DOE advised you of 
the Panel’s affirmative determination.  

On January 31, 2005, you were contacted by the Jacksonville district office and requested to provide 
additional information.  You indicated that you had not received any settlement or award from a lawsuit
or workers’ compensation claim in connection with the accepted condition.

On March 7, 2005, the Jacksonville district office issued a recommended decision concluding that you 
are entitled to medical benefits for bronchitis and pneumonia beginning December 16, 2001.  

Attached to the recommended decision was a notice of claimant rights, which stated that you had 60 
days in which to file an objection to the recommended decision and/or request a hearing.  These 60 
days expired on May 6, 2005.  On April 8, 2005, the Final Adjudication Branch received your letter of 
objection dated March 29, 2005.

OBJECTIONS

In the letter of objection, you stated that you agreed with the positive determination for bronchitis and 
pneumonia but disagreed with the negative determination for brain tumor.  However, the recommended
decision did not address your claim for brain tumor and noted that conditions not accepted by the 
physicians’ panel will be deferred for additional development.  The information you submitted will be 
included in your case file for future reference during development and adjudication of any additional 
entitlement.

FINDINGS OF FACT

1.  On December 16, 2001, you filed a Form EE-1, Claim for Benefits under the EEOICPA, for 
beryllium sensitivity, chronic beryllium disease, brain tumor, bronchitis, and pneumonia.

2.  The evidence of record establishes you worked for Union Carbide and Martin Marietta at the 
gaseous diffusion plant in Paducah, Kentucky, for the period of January 7, 1975 to January 19, 1986.  

3.  You submitted medical evidence establishing you were diagnosed with bronchitis and pneumonia.  
A Physicians Panel review under former Part D of the Act has been completed.  The Secretary of 
Energy accepted the Panel’s affirmative determination that your bronchitis and pneumonia were due to 
exposure to a toxic substance at a DOE facility.  This supports a finding that you contracted your 
illnesses through your exposure to a toxic substance at the gaseous diffusion plant in Paducah, 
Kentucky, a DOE facility.  On September 28, 2004, the DOE advised you of the Panel’s affirmative 
determination.

4.  You indicated that you had not received any settlement or award from a lawsuit or workers’ 
compensation claim in connection with the accepted condition.

5.  On March 7, 2005 the Jacksonville district office issued a recommended decision. 

6.  On April 8, 2005, the Final Adjudication Branch received your letter of objection dated March 29, 
2005.  The objections are insufficient to warrant a change to the recommended decision.



CONCLUSIONS OF LAW

The undersigned has reviewed the record, the recommended decision issued by the Jacksonville district
office on March 7, 2005, and the subsequently submitted objections.  I find that the decision of the 
Jacksonville district office is supported by the evidence and the law, and cannot be changed.

The Final Adjudication Branch has reviewed the record and the recommended decision of March 7, 
2005 and concludes that you were a DOE contractor employee with bronchitis and pneumonia due to 
exposure to a toxic substance at a DOE facility.  42 U.S.C. §§ 7385s(1), 7385s-4.  Therefore, the Final 
Adjudication Branch hereby concludes that you are entitled to medical benefits for bronchitis and 
pneumonia effective December 16, 2001.  42 U.S.C. § 7385s-8.

Jacksonville, FL

Sidne M. Valdivieso

Hearing Representative

EEOICPA Fin. Dec. No. 10002490-2005 (Dep’t of Labor, July 8, 2005)

FINAL DECISION FOLLOWING A REVIEW OF THE WRITTEN RECORD

This is a decision of the Final Adjudication Branch concerning your claim for compensation under the 
Energy Employees Occupational Illness Compensation Program Act of 2000, as amended.  42 U.S.C. §
7384 et seq.  For the reasons set forth below, your claim is accepted in part and deferred in part.  Since 
you submitted a letter of objection, but did not specifically request a hearing, a review of the written 
record was performed, in accordance with the implementing regulations.  20 C.F.R. § 30.312.

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision, in accordance with the implementing regulations.  20 C.F.R. § 30.310.  In reviewing any 
objections submitted, the Final Adjudication Branch will review the written record, any additional 
evidence or argument submitted by the claimant, and conduct any additional investigation determined 
to be warranted in the case.

STATEMENT OF THE CASE

On December 16, 2001, according to the Paducah Resource Center, you filed a Claim for Benefits 
under the EEOICPA, for beryllium sensitivity, chronic beryllium disease, brain tumor, bronchitis, and 
pneumonia.  On the Form EE-3, Employment History, you stated you were employed as a senior lab 
analyst by Union Carbide and Martin Marietta at the gaseous diffusion plant in Paducah, Kentucky, for 
the period of January 7, 1975 to January 19, 1986.  The evidence of record establishes you worked for 
Union Carbide and Martin Marietta at the gaseous diffusion plant in Paducah, Kentucky, for the period 
of January 7, 1975 to January 19, 1986.  
A previous Final Decision was issued by the Department of Labor on May 29, 2002, denying your 
claim for compensation because you did not provide medical evidence sufficient to establish a 
diagnosis of an occupational illness under the Act.  42 U.S.C. § 7384l(15).

You submitted medical evidence establishing you were diagnosed with bronchitis and pneumonia.  A 



Physicians Panel review under former Part D of the Act has been completed.  The Secretary of Energy 
accepted the Panel’s affirmative determination that your bronchitis and pneumonia were due to 
exposure to a toxic substance at a DOE facility.  This supports a finding that you contracted your 
illnesses through your exposure to a toxic substance at the gaseous diffusion plant in Paducah, 
Kentucky, a DOE facility.  42 U.S.C. § 7385s-4(b).  On September 28, 2004, the DOE advised you of 
the Panel’s affirmative determination.  

On January 31, 2005, you were contacted by the Jacksonville district office and requested to provide 
additional information.  You indicated that you had not received any settlement or award from a lawsuit
or workers’ compensation claim in connection with the accepted condition.

On March 7, 2005, the Jacksonville district office issued a recommended decision concluding that you 
are entitled to medical benefits for bronchitis and pneumonia beginning December 16, 2001.  

Attached to the recommended decision was a notice of claimant rights, which stated that you had 60 
days in which to file an objection to the recommended decision and/or request a hearing.  These 60 
days expired on May 6, 2005.  On April 8, 2005, the Final Adjudication Branch received your letter of 
objection dated March 29, 2005.

OBJECTIONS

In the letter of objection, you stated that you agreed with the positive determination for bronchitis and 
pneumonia but disagreed with the negative determination for brain tumor.  However, the recommended
decision did not address your claim for brain tumor and noted that conditions not accepted by the 
physicians’ panel will be deferred for additional development.  The information you submitted will be 
included in your case file for future reference during development and adjudication of any additional 
entitlement.

FINDINGS OF FACT

1.  On December 16, 2001, you filed a Form EE-1, Claim for Benefits under the EEOICPA, for 
beryllium sensitivity, chronic beryllium disease, brain tumor, bronchitis, and pneumonia.

2.  The evidence of record establishes you worked for Union Carbide and Martin Marietta at the 
gaseous diffusion plant in Paducah, Kentucky, for the period of January 7, 1975 to January 19, 1986.  

3.  You submitted medical evidence establishing you were diagnosed with bronchitis and pneumonia.  
A Physicians Panel review under former Part D of the Act has been completed.  The Secretary of 
Energy accepted the Panel’s affirmative determination that your bronchitis and pneumonia were due to 
exposure to a toxic substance at a DOE facility.  This supports a finding that you contracted your 
illnesses through your exposure to a toxic substance at the gaseous diffusion plant in Paducah, 
Kentucky, a DOE facility.  On September 28, 2004, the DOE advised you of the Panel’s affirmative 
determination.

4.  You indicated that you had not received any settlement or award from a lawsuit or workers’ 
compensation claim in connection with the accepted condition.

5.  On March 7, 2005 the Jacksonville district office issued a recommended decision. 



6.  On April 8, 2005, the Final Adjudication Branch received your letter of objection dated March 29, 
2005.  The objections are insufficient to warrant a change to the recommended decision.

CONCLUSIONS OF LAW

The undersigned has reviewed the record, the recommended decision issued by the Jacksonville district
office on March 7, 2005, and the subsequently submitted objections.  I find that the decision of the 
Jacksonville district office is supported by the evidence and the law, and cannot be changed.

The Final Adjudication Branch has reviewed the record and the recommended decision of March 7, 
2005 and concludes that you were a DOE contractor employee with bronchitis and pneumonia due to 
exposure to a toxic substance at a DOE facility.  42 U.S.C. §§ 7385s(1), 7385s-4.  Therefore, the Final 
Adjudication Branch hereby concludes that you are entitled to medical benefits for bronchitis and 
pneumonia effective December 16, 2001.  42 U.S.C. § 7385s-8.

Jacksonville, FL

Sidne M. Valdivieso

Hearing Representative

Claimant’s responsibilities

EEOICPA Fin. Dec. No. 366-2002 (Dep’t of Labor, June 3, 2003)

NOTICE OF FINAL DECISION - REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  The recommended decision was to deny your claim.  You submitted objections 
to that recommended decision.  The Final Adjudication Branch carefully considered the objections and 
completed a review of the written record.  See 20 C.F.R. § 30.312.  The Final Adjudication Branch 
concludes that the evidence is insufficient to allow compensation under the Act.  Accordingly, your 
claim for benefits is denied. 

     STATEMENT OF THE CASE

On July 31, 2001, you filed a Form EE-2 (Claim for Survivor Benefits under the EEOICPA), stating 
that you were the daughter of [Employee], who was diagnosed with cancer, chronic silicosis, and 
emphysema.  You completed a Form EE-3, Employment History for Claim under the EEOICPA, 
indicating that from December 2, 1944 to May 30, 1975, [Employee] was employed as a heavy mobile 
and equipment mechanic, for Alaska District, Corps of Engineers, Anchorage, Alaska.  

On August 20, 2001, a representative of the Department of Energy (or DOE) indicated that “none of the
employment history listed on the EE-3 form was for an employer/facility which appears on the 
Department of Energy Covered Facilities List.”  Also, on August 29, 2001, a representative of the DOE
stated in Form EE-5 that the employment history contains information that is not accurate.  The 
information from the DOE lacked indication of covered employment under the EEOICPA.



The record in this case contains other employment evidence for [Employee].  With the claim for 
benefits, you submitted a “Request and Authorization for TDY Travel of DOD Personnel” Form 
DD-1610, initiated on November 10, 1971 and approved on November 11, 1971.  [Employee] was 
approved for TDY travel for three days to perform work on Amchitka Island, Alaska, for the 
Department of Defense, Alaska District Corps of Engineers beginning on November 15, 1971.  He was 
employed as a Mobile Equipment Mechanic WG-12, and the purpose of the TDY was noted “to 
examine equipment for potential use on Blair Lake Project.”  The security clearance was noted as 
“Secret.”  You also submitted numerous personnel documents from [Employee]’s employment with the
Alaska District Corp of Engineers.  Those documents include a “Notification of Personnel Action” 
Form SF-50 stating that [Employee]’s service compensation date was December 2, 1944, for his work 
as a Heavy Mobile Equipment Mechanic; and at a WG-12, Step 5, and that he voluntarily retired on 
May 30, 1975.  

The medical documentation of record shows that [Employee] was diagnosed with emphysema, small 
cell carcinoma of the lung, and chronic silicosis.  A copy of [Employee]’s Death Certificate shows that 
he died on October 9, 1990, and the cause of death was due to or as a consequence of bronchogenic 
cancer of the lung, small cell type.

On September 6 and November 5, 2001, the district office wrote to you stating that additional evidence 
was needed to show that [Employee] engaged in covered employment.  You were requested to submit a
Form EE-4, Employment History Affidavit, or other contemporaneous records to show proof of 
[Employee]’s employment at the Amchitka Island, Alaska site covered under the EEOICPA.  You did 
not submit any additional evidence and by recommended decision dated December 12, 2001, the 
Seattle district office recommended denial of your claim.  The district office concluded that you did not
submit employment evidence as proof that [Employee] worked during a period of covered employment
as required by § 30.110 of the EEOICPA regulations.  See 20 C.F.R. § 30.110.  

On January 15 and February 6, 2002, you submitted written objections to the recommended denial 
decision.  The DOE also forwarded additional employment information.  On March 20, 2002, a 
representative of the DOE provided a Form EE-5 stating that the employment history is accurate and 
complete.  However, on March 25, 2002, a representative of the DOE submitted a “corrected copy” 
Form EE-5 that indicated that the employment history provided in support of the claim for benefits 
“contains information that is not accurate.”  An attachment to Form EE-5 indicated that [Employee] 
was employed by the Army Corps of Engineers for the period July 25, 1944 to August 11, 1952, at Fort
Richardson, Alaska; and from August 11, 1952 to May 30, 1975 at Elmendorf Air Force Base, Alaska.  
Further, the attachment included clarifying information:

Our records show that the Corps of Engineers’ was a prime AEC contractor at Amchitka.  
[Employee]’s Official Personnel Folder (OPF) indicates that he was at Forth Richardson and 
Elmendorf AFB, both in Alaska.  The OPF provided no indication that [Employee] worked at 
Amchitka, Alaska.  To the best of our knowledge, Blair Lake Project was not a DOE project. 

Also, on April 3, 2002, a representative of the DOE submitted a Form EE-5 indicating that Bechtel 
Nevada had no information regarding [Employee], but he had a film badge issued at the Amchitka Test
Site, on November 15, 1971.  The record includes a copy of Appendix A-7 of a “Manager’s Completion
Report” which indicates that the U. S. Army Corps of Engineers was a prime AEC (Atomic Energy 
Commission) Construction, Operations and Support Contractor, on Amchitka Island, Alaska.



On December 10, 2002, a hearing representative of the Final Adjudication Branch issued a Remand 
Order.  Noting the above evidence, the hearing representative determined that the “only evidence in the
record with regard to the Army Corps of Engineers status as a contractor on Amchitka Island is the 
DOE verification of its listing as a prime AEC contractor . . . and DOE’s unexplained and unsupported 
verification [of [Employee]’s employment, which] are not sufficient to establish that a contractual 
relationship existed between the AEC, as predecessor to the DOE, and the Army Corps of Engineers.”  
The Remand Order requested the district office to further develop the record to determine whether the 
Army Corps of Engineers had a contract with the Department of Energy for work on Amchitka Island, 
Alaska, and if the work [Employee] performed was in conjunction with that contract.  Further the 
Remand Order directed the district office to obtain additional evidence to determine if [Employee] was
survived by a spouse, and since it did not appear that you were a natural child of [Employee], if you 
could establish that you were a stepchild who lived with [Employee] in a regular parent-child 
relationship.  Thus, the Remand Order requested additional employment evidence and proof of 
eligibility under the Act.    

On January 9, 2003, the district office wrote to you requesting that you provide proof that the U.S. 
Army Corps of Engineers had a contract with the AEC for work [Employee] performed on his TDY 
assignment to Amchitka Island, Alaska for the three days in November 1971.  Further, the district office
requested that you provide proof of your mother’s death, as well as evidence to establish your 
relationship to [Employee] as a survivor.

You submitted a copy of your birth certificate that indicated that you were born [Name of Claimant at 
Birth] on October 4, 1929, to your natural mother and natural father [Natural Mother] and [Natural 
Father].  You also submitted a Divorce Decree filed in Boulder County Court, Colorado, Docket No. 
10948, which showed that your biological parents were divorced on October 10, 1931, and your 
mother, [Natural Mother] was awarded sole custody of the minor child, [Name of Claimant at 
Birth].  In addition, you submitted a marriage certificate that indicated that [Natural Mother] married 
[Employee] in the State of Colorado on November 10, 1934.  Further, you took the name [Name of 
Claimant Assuming Employee’s Last Name] at the time of your mother’s marriage in 1934, as 
indicated by the sworn statement of your mother on March 15, 1943.  You provided a copy of a 
Marriage Certificate to show that on August 19, 1949, you married [Husband].  In addition, you 
submitted a copy of the Death Certificate for [Name of Natural Mother Assuming Employee’s Last 
Name] stating that she died on May 2, 1990.  The record includes a copy of [Employee]’s Death 
Certificate showing he died on October 9, 1990.  

You also submitted the following additional documentation on January 20, 2003:  (1) A copy of 
[Employee’s] Last Will and Testament indicated that you, [Claimant], were the adult daughter and 
named her as Personal Representative of the Estate; (2) Statements by Jeanne Findler McKinney and 
Jean M. Peterson acknowledged on January 17, 2003, indicated that you lived in a parent-child 
relationship with [Employee] since 1945; (3) A copy of an affidavit signed by [Name of Natural 
Mother Assuming Employee’s Last Name] (duplicate) indicated that at the time of your mother’s 
marriage to [Employee], you took the name [Name of Claimant Assuming Employee’s Last Name]. 

You submitted additional employment documentation on January 27, 2003:  (1) A copy of 
[Employee]’s TDY travel orders (duplicate); (2) A Memorandum of Appreciation dated February 11, 
1972 from the Department of the Air Force commending [Employee] and other employees, for their 
support of the Blair Lake Project; (3) A letter of appreciation dated February 18, 1972 from the 
Department of the Army for [Employee]’s contribution to the Blair Lake Project; and (4) Magazine and
newspaper articles containing photographs of [Employee], which mention the work performed by the 



U.S. Army Corps of Engineers in Anchorage, Alaska.

The record also includes correspondence, dated March 27, 2003, from a DOE representative.  Based on
a review of the documents you provided purporting that [Employee] was a Department of Energy 
contractor employee working for the U.S. Army Corps of Engineers on TDY in November, 1971, the 
DOE stated that the Blair Lake Project was not a DOE venture, observing that “[i]f Blair Lake Project 
had been our work, we would have found some reference to it.”  

On April 4, 2003, the Seattle district office recommended denial of your claim for benefits.  The district
office concluded that the evidence of record was insufficient to establish that [Employee]  was a 
covered employee as defined under § 7384l(9)(A).  See 42 U.S.C. § 7384l(9)(A).  Further, [Employee] 
was not a member of the Special Exposure Cohort, as defined by § 7384l(14)(B).  See 42 U.S. C. § 
7384l(14)(B).  Also, [Employee] was not a “covered employee with silicosis” as defined under §§ 
7384r(b) and 7384r(c).  See 42 U.S.C. §§ 7384r(b) and (c).  Lastly, the recommended decision found 
that you are not entitled to compensation under § 7384s.  See 42 U.S.C. § 7384s.  

On April 21, 2003, the Final Adjudication Branch received your letter of objection to the recommended
decision and attachments.  First, you contended that the elements of the December 10, 2002 Remand 
Order were fulfilled because you submitted a copy of your mother’s death certificate and further proof 
that [Employee] was your stepfather; and that the letter from the district office on April 4, 2003 
“cleared that question on page three – quote ‘Our records show that the Corps of Engineers was a 
prime AEC contractor at Amchitka.’”  

Second, you stated that further clarification was needed as to the condition you were claiming. You 
submitted a death certificate for [Employee] showing that he died due to bronchogenic cancer of the 
lung, small cell type, and noted that that was the condition you alleged as the basis of your claim on 
your first Form, associated with your claim under the EEOICPA.



Third, you alleged that, in [Employee]’s capacity as a “Mobile Industrial Equipment Mechanic” for the
Army Corps of Engineers, “he was required to work not only for the DOD (Blair Lake project) but also
for DOE on the Amchitka program.  For example: on March 5, 1968 he was sent to Seward, Alaska to 
‘Inspect equipment going to Amchitka.’  He was sent from the Blair Lake project (DOD) to Seward for 
the specified purpose of inspecting equipment bound for Amchitka (DOE).  Thus, the DOE benefited 
from my father’s [Corp of Engineers] expertise/service while on ‘loan’ from the DOD.  Since the 
closure of the Amchitka project (DOE), the island has been restored to its original condition.  . . . 
Therefore, my dad’s trip to Amchitka to inspect equipment which might have been used at the Blair 
Lake project benefited not only DOD but also DOE.  In the common law, this is known as the ‘shared 
Employee’ doctrine, and it subjects both employers to liability for various employment related issues.” 

On May 21, 2003, the Final Adjudication Branch received your letter dated May 21, 2003, along with 
various attachments.  You indicated that the U.S. Army Corps of Engineers was a contractor to the 
DOE for the Amchitka Project, based upon page 319 of an unclassified document you had previously 
submitted in March 2002.  Further, you indicated that [Employee] had traveled to Seward, Alaska to 
inspect equipment used at on-site operations for use on Amchitka Island by the Corps of Engineers for 
the DOE project, and referred to the copy of the Corps of Engineers TDY for Seward travel you 
submitted to the Final Adjudication Branch with your letter of April 18, 2003.  Also, you indicated that 
[Employee] traveled to Amchitka, Island in November 1972 to inspect the equipment referenced 
above, which had been shipped from Seward, Alaska.  You indicated that [Employee] was a mobile 
industrial equipment mechanic, and that his job required him to travel.  You attached the following 
documents in support of your contention that the equipment [Employee] inspected could have included
equipment belonging to the Corps of Engineers:  Job Description, Alaska District, Corps of  Engineers 
(previously submitted), and an Employee Performance Appraisal.  

In addition, you indicated [Employee] was required to travel to remote sites throughout Alaska in order
to perform his job with the Corps of Engineers, and in support of this you referred to your electronic 
mail sent to the Seattle District Office on January 7, 2003.  You indicated that, since [Employee] was 
required to travel to Amchitka as a part of his regular duties as a mobile industrial equipment mechanic,
it was possible that the equipment he inspected on the November 15, 1971 trip to Amchitka included 
equipment owned by the Corps as well as inspection of equipment owned by private contractors.  You 
attached a copy of a document entitled, “Affidavit,” dated May 21, 2003, signed by Erwin L. Long.  
Mr. Long stated that he was head of the Foundations Material Branch for the Corps of Engineers at the 
time of his retirement, and that in 1971 he had been Head of the Rock Design Section.  Mr. Long 
indicated that he did not spend any time on Amchitka Island, that he had known [Employee] since 
1948, and that he “believe[d]” [Employee]’s travel to Amchitka for his job would have required him to 
track equipment belonging to the Corps of Engineers, and that [Employee] would also have 
“performed required maintenance on the equipment before preparing [it] for shipping off Amchitka 
Island.”  Mr. Long also stated that [Employee] would not talk about his work on Amchitka since it was
classified.  Finally, you attached a TDY dated March 4, 1968, as well as a travel voucher/subvoucher 
dated March 15, 1968, to support that [Employee]’s mission to Amchitka had been completed.  

FINDINGS OF FACT
1.         On July 31, 2001, [Claimant] filed a claim for survivor benefits under the EEOICPA as the 
daughter of [Employee].

2.         [Employee] was diagnosed with small cell bronchogenic carcinoma of the lung and chronic 
silicosis.



3.         [Employee] was employed by the U.S. Army Corps of Engineers for the period from July 25, 
1944 to August 11, 1952, at Fort Richardson, Alaska; and from August 11, 1952 to May 30, 1975 at 
Elmendorf Air Force Base, Alaska.

4.         [Employee]’s employment for the U.S. Army Corps of Engineers on TDY assignment at the 
Amchitka Island, Alaska site in November 1971 was in conjunction with a Department of Defense 
venture, the Blair Lakes Project.

CONCLUSIONS OF LAW

The EEOCIPA implementing regulations provide that a claimant may object to any or all of the 
findings of fact or conclusions of law, in the recommended decision.  20 C.F.R. § 30.310.  Further, the 
regulations provide that the Final Adjudication Branch will consider objections by means of a review of
the written record.  20 C.F.R. § 30.312.  The Final Adjudication Branch reviewer will review the record
forwarded by the district office and any additional evidence and/or argument submitted by the 
claimant.  20 C.F.R. § 30.313.  Consequently, the Final Adjudication Branch will consider the overall 
evidence of record in reviewing the written record.  

In order to be awarded benefits under the Energy Employees Occupational Illness Compensation 
Program Act, the covered employee (or his/her eligible survivors), must first establish that the 
employee has been diagnosed with beryllium illness, cancer, or chronic silicosis.  See 42 U.S.C. § 
7384l(15), 20 C.F.R. § 30.110(a).  The evidence to show proof of an occupational illness is not in 
dispute in this case.  The medical evidence establishes that [Employee] was diagnosed with cancer 
(bronchogenic cancer of the lung, small cell type) and chronic silicosis.  Consequently, [Employee] 
was diagnosed with two illnesses potentially covered under the Act.

Employees of a DOE contractor (or their eligible survivors) are entitled under the EEOICPA to seek 
compensation for a cancer as a member of the Special Exposure Cohort (SEC) or through a 
determination that they incurred cancer that was at least as likely as not related to employment at a 
DOE facility.  42 U.S.C. §§ 7384l(14), 7384l(9)(B)(ii)(II).  To be included in the SEC, a DOE 
employee, DOE contractor employee, or atomic weapons employee must have been employed for an 
aggregate of 250 work days before February 1, 1992, at a gaseous diffusion plant located in Paducah, 
Kentucky, Portsmouth, Ohio, or Oak Ridge, Tennessee or employed before January 1, 1974, by the 
DOE or a DOE contractor or subcontractor on Amchitka Island, Alaska, and have been exposed to 
ionizing radiation in the performance of duty related to the Long Shot, Milrow, or Cannikin 
underground nuclear tests.  42 U.S.C. § 7384l(14).  To qualify as a covered employee with cancer, 
members of the SEC need only establish that they contracted a "specified cancer", designated in section
7384l(17) of the EEOICPA, after beginning employment at a DOE facility or atomic weapons 
employer facility.

While the EEOICPA does not contain a specific definition of a DOE contractor, it does contain a 
definition of a DOE contractor employee that, in effect, defines what a DOE contractor is.  Section 
7384l(11) of the EEOICPA defines a DOE contractor employee as:

(A)  An individual who is or was in residence at a Department of Energy facility as a 
researcher for one or more periods aggregating at least 24 months.
(B)  An individual who is or was employed at a Department of Energy facility by-

(i)  an entity that contracted with the Department of Energy to provide 



management and operating, management and integration, or 
environmental remediation at the facility; or 
(ii)  a contractor or subcontractor that provided services, including 
construction and maintenance, at the facility.

The question presented in this case is whether [Employee], an employee of the U.S. Army Corps of 
Engineers was, during the time he spent on Amchitka Island, providing management and operation, 
management and integration or environmental remediation services under a contract between the DOE 
and the Army Corps of Engineers.

The undersigned notes that the Atomic Energy Commission’s Managers Completion Report refers to 
the U.S. Army Corp of Engineers, as a prime contractor for work on Milrow and Cannikin.  The work 
to be performed under that contract consisted of “engineering, procurement, construction 
administration and inspection.”

[Employee]’s “Request and Authorization for TDY Travel of DOD Personnel,” initiated on November 
10 and approved on November 11, 1971, was for the purpose of three days work on Amchitka Island, 
Alaska, for the Department of Defense, Alaska District Corps of Engineers.  The purpose of the TDY 
was to “examine equipment for potential use on Blair Lake Project.”

You submitted the following new documents along with your letter to the Final Adjudication Branch 
dated May 21, 2003:  Employee Performance Appraisal for the period February 1, 1966 to January 31, 
1967; Affidavit of Erwin L. Long dated May 21, 2003; Request and Authorization for Military 
Personnel TDY Travel and Civilian Personnel TDY and PCS Travel, dated March 4, 1968; and Travel 
Voucher or Subvoucher, dated March 15, 1968.  None of the documents submitted establish that 
[Employee] was on Amchitka Island providing services pursuant to a contract with the DOE.

The preponderance of the evidence in this case supports the conclusion that [Employee] was on 
Amchitka Island in November 1971 for the sole purpose of inspecting equipment to be used by the 
Department of Defense on its Blair Lake Project.  The documentation of record refers to the Blair Lake 
Project as a Department of Defense project, and the DOE noted in correspondence dated March 27, 
2003, that research was not able to verify that Blair Lake was a DOE project.

While the DOE indicated that [Employee] was issued a dosimetry badge, such evidence may be used 
to establish that he was present on Amchitka Island, not to establish that he was a covered DOE 
employee.  Therefore, [Employee]’s presence on Amchitka Island was to perform work for the 
Department of Defense, and not pursuant to a contract between the DOE and the U.S. Army Corps of 
Engineers.  

The evidence is also insufficient to show covered employment under § 7384r(c) and (d) of the 
EEOICPA for chronic silicosis.  To be a “covered employee with chronic silicosis” it must be 
established that the employee was:

A DOE employee or a DOE contractor employee, who was present for a number of workdays 
aggregating at least 250 work days during the mining of tunnels at a DOE facility located in Nevada or 
Alaska for test or experiments related to an atomic weapon.  

See 42 U.S.C. § 7384r(c) and (d); 20 C.F.R. § 30.220(a).  Consequently, even if the evidence showed 
DOE employment (which it does not since [Employee] worked for the DOD), he was present only 



three days on Amchitka, which is not sufficient for the 250 days required under the Act as a covered 
employee with silicosis.

The undersigned notes that in your objection to the recommended decision, you referred to a “shared 
employee” doctrine which you believe should be applied to this claim.  You contend that on March 5, 
1968, [Employee] was sent to Seward, Alaska to “Inspect equipment going to Amchitka, which might 
have been used at the Blair Lake project [to benefit] not only DOD but also DOE.”  No provision in the
Act refers to a “shared employee” doctrine.  Given the facts of this case, coverage could only be 
established if [Employee] was on Amchitka Island providing services pursuant to a contract with the 
DOE, evidence of which is lacking in this case.  

It is the claimant’s responsibility to establish entitlement to benefits under the EEOICPA.  The 
EEOICPA regulations at § 30.111(a) state that the claimant bears the burden of proving by a 
preponderance of the evidence, the existence of each and every criterion under any compensable claim 
category set forth in section 30.110.  Proof by a preponderance of the evidence means that it is more 
likely than not that the proposition to be proved is true.  Subject to the exceptions expressly provided in
the Act and regulations, the claimant also bears the burden of providing the Office of Workers’ 
Compensation Programs all written medical documentation, contemporaneous records, or other records
and documents necessary to establish any and all criteria for benefits set forth in the regulations.  See 
20 C.F.R. § 30.111(a).

Although you submitted medical evidence to show covered illnesses due to cancer and chronic 
silicosis, the evidence of record is insufficient to establish that [Employee] engaged in covered 
employment.  Therefore, your claim must be denied for lack of proof of covered employment under the
EEOICPA.

Seattle, Washington

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch  

EEOICPA Fin. Dec. No. 10568-2003 (Dep’t of Labor, June 16, 2003)

NOTICE OF FINAL DECISION - REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42
U.S.C. § 7384 et seq. (EEOICPA or the Act).  On March 29, 2003, you wrote to the FAB and filed an 
objection to the March 11, 2003 recommended decision of the Cleveland district office.  Your objection
has been considered by means of a review of the written record.

STATEMENT OF THE CASE

On September 24, 2002, you filed a claim (Form EE-2), for survivor benefits under the EEOICPA and 
identified bladder cancer as the diagnosed condition being claimed.  You submitted an employment 
history form (EE-3) in which you stated that Morrison Knudson Co. employed your husband from 



September 29, 1974 to February 28, 1976, General Dynamics employed your husband from September 
26, 1976 to November 24, 1976, and that Cleveland Wrecking employed your husband until May 31, 
1988[1].  You stated that your husband wore a dosimetry badge while employed.  You submitted a copy
of your husband’s death certificate which indicates he died on April 9, 1998 due to bladder cancer and 
renal failure.  You submitted a copy of your marriage certificate which shows that you were married to 
the deceased employee on June 14, 1956.  You submitted medical evidence which included Dr. Karen 
Harris’ December 30, 1997 needle aspirate report in which she diagnosed your husband with 
transitional cell carcinoma.  The medical evidence also included a copy of the Sewickley Valley 
Hospital discharge summary in which Dr. Scott Piranian diagnosed your husband with transitional cell 
carcinoma of the bladder with bony metastases and lymphatic metastases.  

On November 14, 2001, Department of Energy (DOE) representative Roger Anders advised the district
office via Form EE-5 that the employment history you provided contained information that was not 
accurate.  In an attachment, Mr. Anders advised that your husband worked at a portion of a facility 
whose activities came under the auspices of the DOE’s Naval Nuclear Propulsion Program.  The 
Cleveland district office issued a recommended decision on March 11, 2003, in which it concluded that
the evidence of record did not establish that your husband was a covered employee with cancer under §
7384l(9) of the EEOICPA because he was not a DOE employee or contractor employee at a DOE 
facility, nor an atomic weapons employee at an atomic weapons employer facility as those facilities are 
defined in §§ 7384l(4) and 7384l(12) of the EEOICPA.  42 U.S.C. §§ 7384l(4), 7384l(9), 7384l(12).  

OBJECTIONS

Section 30.310(a) of the EEOICPA implementing regulations provides that, “[w]ithin 60 days from the 
date the recommended decision is issued, the claimant must state, in writing, whether he or she objects 
to any of the findings of fact and/or conclusions of law contained in such decision, including HHS’s 
reconstruction of the radiation dose to which the employee was exposed (if any), and whether a hearing
is desired.”  20 C.F.R. § 30.310(a).  Section 30.312 of the EEOICPA implementing regulations provides
that, “[i]f the claimant files a written statement that objects to the recommended decision within the 
period of time allotted in § 30.310 but does not request a hearing, the FAB will consider any objections 
by means of a review of the written record.”  20 C.F.R. § 30.312.  On March 29, 2003, you wrote to the
FAB and advised that you objected to the recommended decision of the Cleveland district office.  You 
stated that your husband worked as a laborer dismantling the old atomic power plant at Shippingport, 
PA and he worked side by side with employees that were covered.  You stated that it was discrimination
for your husband not to be considered covered under the EEOICPA.  Your objection has been 
considered by means of review of the written record.

STATEMENT OF THE LAW

The EEOICPA was established to provide compensation benefits to covered employees (or their 
eligible survivors) that have been diagnosed with designated illnesses incurred as a result of their 
exposure to radiation, beryllium, or silica, while in the performance of duty for the DOE and certain of 
its vendors, contractors and subcontractors.  The EEOICPA, at § 7384l(1), defines the term “covered 
employee” as (A) a covered beryllium employee, (B) a covered employee with cancer, and (C) to the 
extent provided in § 7384r, a covered employee with chronic silicosis (as defined in that section).  42 
U.S.C. §§ 7384l(1), 7384r.  To establish entitlement to benefits under the EEOICPA due to cancer, you 
must establish that the deceased employee contracted the cancer after beginning work at a DOE or 
atomic weapons employer facility.  42 U.S.C. § 73841(9).  The EEOICPA, at § 7384l(12)(A), defines 
the term DOE facility “as any building, structure, or premise, including the grounds upon which such 



building, structure, or premise is located…in which operations are, or have been, conducted by, or on 
behalf of, the Department of Energy (except for buildings, structures, premises, grounds, or operations 
covered by Executive Order No. 12344, dated February 1, 1982 (42 U.S.C. § 7158 note), pertaining to 
the Naval Nuclear Propulsion Program).”  42 U.S.C. § 7384l(12).  

It is the claimant’s responsibility to establish entitlement to benefits under the EEOICPA.  The 
EEOICPA regulation at § 30.111(a) states, “the claimant bears the burden of proving by a 
preponderance of the evidence the existence of each and every criterion necessary to establish 
eligibility under any compensable claim category set forth in § 30.110.  Proof by a preponderance of 
the evidence means that it is more likely than not that the proposition to be proved is true.  Subject to 
the exceptions expressly provided in the Act and these regulations, the claimant also bears the burden 
of providing to OWCP all written medical documentation, contemporaneous records, or other records 
and documents necessary to establish any and all criteria for benefits set forth in these regulations.”   20
C.F.R. §§ 30.110, 30.111(a).

After considering the written record of the claim and after conducting further development of the claim
as was deemed necessary, the FAB hereby makes the following:

FINDINGS OF FACT

1. You filed a claim for survivor benefits under the EEOICPA on September 24, 2001. 

2. Your husband was employed at the Shippingport Atomic Power Plant with the portion of the 
facility whose activities came under the auspices of the Department of Energy’s Naval Nuclear 
Propulsion Program. 

3. Dr. Karen Harris diagnosed your husband with transitional cell carcinoma on December 30, 
1997. 

4. Your husband died on April 9, 1998, due to bladder cancer and renal failure. 

5. You are the surviving spouse of [Employee]. 

Based on the above-noted findings of fact in this claim, the FAB hereby also makes the following:

CONCLUSION OF LAW

Pursuant to § 7384l(12)(A) of the EEOICPA and § 30.5(v)(1) of the implementing regulations, 
employees engaged in Naval Nuclear Propulsion Program activities are excluded from coverage under 
the EEOICPA.  The evidence of record establishes that your husband was a Naval Nuclear Propulsion 
Program employee; therefore he does not meet the definition of a covered employee with cancer as 
defined in § 7384l(9) of the EEOICPA and § 30.210 of the implementing regulations.  Because your 
husband was not a covered employee with cancer, your claim for benefits is denied.

Washington, DC

Thomasyne L. Hill



Hearing Representative

Final Adjudication Branch

[1] The beginning date indicated on the employment history form was distorted during the creation of the claim record.

EEOICPA Fin. Dec. No. 22675-2002 (Dep’t of Labor, April 21, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  Upon a careful review of the facts and an independent review of the record, the 
Final Adjudication Branch concludes that the evidence of record is insufficient to allow compensation 
under the Act.  Accordingly, your claim for benefits is denied.

STATEMENT OF THE CASE

On February 19, 2002, you filed a Form EE-1 (Claim for Benefits under the EEOICPA), based on 
prostate cancer.  You also filed a Form EE-3 (Employment History) that indicated, from 1944 to 1945, 
you were “assigned to grade work sites when [the] Hanford project was started,” that you were “a 
conscientious objector,” and treated as a prisoner at a camp near Hanford.  You indicated that you are 
unsure if you wore a dosimetry badge.  

You also signed and submitted a Form EE-4 (Employment History Affidavit) that provided additional 
employment information.  You wrote that you worked, from May 15, 1944 to May 15, 1945, for the 
“United States Dept. of Corrections, Columbia Road Camp, Hanford Area, WA.”  You continued that 
you were a “Grader operator in and around all of the atomic energy facilitys and surrounding area.”  A 
representative of the Department of Energy (DOE) reported that it had searched various employment 
records, including the records of General Electric (GE), Hanford Environmental Health Foundation 
(HEHF) and DuPont, and the Hanford Site contractor records contained no employment information 
regarding you.  

By letters dated March 6, June 18, and August 27, 2002, the Seattle district office advised you that they
had completed the initial review of your claim, and that additional employment and medical evidence 
was needed.  Subsequently, you provided a pathology report dated November 9, 1993, signed by L. K. 
Hatch, M.D., that indicated a diagnosis of moderately differentiated prostatic adenocarcinoma; and 
copies of your medical records relating to possible cancer from Spokane Urology were received.

On September 30, 2002, the district office recommended denial of your claim for benefits.  The district 
office concluded that the DOE did not confirm you worked for a covered facility, subcontractor or 
vendor and you did not submit employment evidence to support that you are a covered employee.  The 
district office also concluded that you are not entitled to compensation as outlined in 42 U.S.C. § 
7384s.  See 42 U.S.C. § 7384s.

On October 7, 2002, you submitted additional employment information related to your work.  You 
indicated that Walter J. Hardy worked with you “in irrigation,” for the U.S. Department of Corrections 
as an irrigation and grader operator, from 1944 to 1945.  An affidavit, signed by Walter J. Hardy, 
indicated he worked, with you, from late 1944 to late 1945, with the U.S. Department of Corrections at 



Hanford, Washington, and that your work consisted of irrigation repair and operation of a road grader.  
He further affirmed that your work covered most areas of the restricted Hanford project.  Also, an 
affidavit, by Don Hughart, affirmed that he was acquainted with you at the Hanford camp, called 
“Columbia Camp,” from sometime in 1944 to late 1945.  He further affirmed that he worked in the 
orchards with you and that you operated a grader “in and around the Hanford Atomic Bomb Projects.”

On December 20, 2002, the Final Adjudication Branch remanded your claim for further development 
of the employment evidence, to determine whether you were an employee of the U.S. Department of 
Corrections in your status as a “prisoner” and if so, whether a contractual agreement existed between 
the U.S. Department of Corrections and the DOE.

By letter dated December 31, 2002, the district office posed certain questions to you regarding your 
claimed employment on the Hanford Site.  The questions inquired whether you received earnings from 
your work, whether you had individual liberty, if you were in a “prisoner status” under the U.S. 
Department of Corrections, if the Columbia Camp was on the Hanford Site, and if you were on the 
Hanford Site all the time.  You responded to the questions that you earned nine cents per hour for your 
labor, that you were followed to the Hanford gate and at night were free to go anywhere in the camp 
area, that you were in a “prisoner status,” that the Columbia Camp was just outside the Hanford gate, 
that you were not always on the Hanford Site but were there during the day in order to work, and that 
you returned to the camp at night.  

On February 17, 2004, the district office again recommended denial of your claim for benefits.  The 
district office concluded that the evidence of record is insufficient to establish that you were present at 
a covered facility as defined under § 7384l(12) while working for the Department of Energy or any of 
its covered contractors, subcontractors or vendors as defined under section 7384l(11) during a covered 
time period.  See 42 U.S.C. § 7384l(11) and (12)  The district office further concluded that you are not 
entitled to compensation pursuant to 42 U.S.C. § 7384s.

FINDINGS OF FACT

1. You filed a claim for employee benefits on February 19, 2002. 

2. You submitted medical documentation adequate to establish a diagnosis of prostate cancer.  

3. You did not provide sufficient evidence to establish that you engaged in covered employment 
under the EEOICPA. 

CONCLUSIONS OF LAW

The undersigned has reviewed the recommended decision issued by the Seattle district office on 
February 17, 2004.  I find that you have not filed any objections to the recommended decision as 
provided by § 30.316(a) of the regulations, and that the 60-day period for filing such objections, as 
provided for in § 30.310(a) has expired.  See 20 C.F.R. §§ 30.310(a), 30.316(a).

In order to be afforded coverage under the Energy Employees Occupational Illness Compensation 
Program Act, you must establish that you were diagnosed as having a designated occupational illness 
incurred as a result of exposure to silica, beryllium, and radiation: cancer, beryllium sensitivity, chronic
beryllium disease, and silicosis.  See 42 U.S.C. § 7384l(15); 20 C.F.R. § 30.110(a).  Further, the illness 



must have been incurred while in the performance of duty for the Department of Energy and certain of 
its vendors, contractors, and subcontractors, or for an atomic weapons employer or facility.  See 42 
U.S.C. § 7384l(4)-(7), (9), (11).  

In order to be afforded coverage under § 7384l(9) of the EEOICPA as a “covered employee with 
cancer,” the claimant must show the employee met any of the following:

(I)                 A Department of Energy employee who contracted that cancer after beginning 
employment at a Department of Energy facility;

(II)              A Department of Energy contractor employee who contracted that cancer after beginning 
employment at a Department of Energy facility;

(III)            An Atomic weapons employee who contracted that cancer after beginning employment at 
an atomic weapons facility.

42 U.S.C. § 7384l(9); 20 C.F.R. § 30.210(b).  The record lacks proof that you worked in covered 
employment under the Act.  Federal prison inmates who worked at a DOE facility for Federal Prison 
Industries, Incorporated (FPI), are not “employees” within the meaning of the EEOICPA and, therefore,
not eligible for benefits under the Act.  The question of prisoners’ employment status for purposes of 
EEOICPA is properly resolved by focusing on the nature of the relationship between the prisoner and 
FPI.  The relationship between an inmate worker and FPI is a compulsory assignment to work rather 
than a traditional contractual employer-employee relationship in which an employee bargains to 
provide his labor in return for agreed upon compensation and is free to quit at will.  Not even FPI’s 
payments to prison laborers are a matter of a contractual right.  Instead, they are remitted to the 
prisoner solely by congressional grace and governed by the rules and regulations promulgated by the 
Attorney General.  Prisoners working for prison-run industries are not considered employees.

The record shows that, by letters dated March 16, June 18, and August 27, 2002, you were requested to 
provide the required information to prove covered employment under the Act.  You did not provide 
sufficient evidence to prove covered employment.

It is the claimant’s responsibility to establish entitlement to benefits under the Act.  The EEOICPA 
regulations at § 30.111(a) state that the claimant bears the burden of proving by a preponderance of the 
evidence, the existence of every criterion under any compensable claim category set forth in § 30.110.  
Proof by a preponderance of the evidence means it is more likely than not that a given proposition is 
true.  Subject to the exceptions expressly provided in the Act and regulations, the claimant also bears 
the burden of providing to the Office of Workers’ Compensation Programs all written medical 
documentation, contemporaneous records, or other records and documents necessary to establish all 
criteria for benefits set forth in the regulations.  See 20 C.F.R. § 30.111(a).  

The record in this case shows that although you submitted medical documentation showing a diagnosis 
of prostate cancer, you did not submit proof of covered employment under the Act.  Federal prison 
inmates who worked at a DOE facility for Federal Prison Industries, Incorporated are not “employees” 
within the meaning of the EEOICPA and, therefore, not eligible for benefits under the Act.  Therefore, 
your claim must be denied for lack of evidence of proof of covered employment under the EEOICPA.  

For the above reasons the Final Adjudication Branch concludes that the evidence of record is 



insufficient to allow compensation under the Act.  Accordingly, your claim for benefits is denied.

Seattle, WA

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch

EEOICPA Fin. Dec. No. 27798-2003 (Dep’t of Labor, June 20, 2003)

NOTICE OF FINAL DECISION 

This is the decision of the Final Adjudication Branch concerning your claims for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  Upon a careful review of the facts and an independent review of the record, the 
Final Adjudication Branch concludes that the evidence of record is insufficient to allow compensation 
under the Act.  Accordingly, your claims for benefits are denied. 

STATEMENT OF THE CASE

On April 11, 2002, [Claimant 1] filed a Form EE-2 (Claim for Survivor Benefits under the EEOICPA),
stating that he was the son of [Employee], who was diagnosed with pharyngeal cancer.  An additional 
claim followed thereafter from [Claimant 2] on October 20, 2002.  [Claimant 1] also completed a 
Form EE-3, Employment History, indicating that [Employee] worked for Standard Oil Company, from 
1950 to 1961; the State of Alaska as Deputy Director of Veterans Affairs, from 1961 to 1964; the State 
of Alaska Department of Military Affairs, Alaska Disaster Office, from 1965 to 1979 (where it was 
believed he wore a dosimetry badge); and, for the American Legion from 1979 to 1985.  

In correspondence dated June 24, 2002, a representative of the Department of Energy (DOE) indicated 
that they had no employment information regarding [Employee], but that he had been issued film 
badges at the Amchitka Test Site on the following dates:  October 28, 1965; September 30, 1969; and, 
September 21, 1970.  You also submitted a completed Form EE-4 (Employment Affidavit) signed by 
Don Lowell, your father’s supervisor at the State of Alaska, Department of Public Safety, Division of 
Civil Defense.  According to Mr. Lowell, your father was a radiological officer for the State of Alaska 
and accompanied him to Amchitka Island for Project Longshot on November 29, 1965, and the Milrow
Test on October 2, 1969, as a representative of the State of Alaska.  

Additional documentation submitted in support of your claim included copies of your birth certificates, 
a marriage certificate documenting [Name of Claimant 2 at Birth]’s marriage to [Husband], and the 
death certificate for [Employee], indicating that he was widowed at the time of his death on May 10, 
1993.  In addition, you provided medical documentation reflecting a diagnosis of squamous cell 
carcinoma of the pharyngeal wall in November 1991.

On November 8, 2002, the Seattle district office issued a recommended decision that concluded that 
[Employee] was a covered employee as defined in § 7384l(9)(A) of the Act and an eligible member of 
the Special Exposure Cohort as defined in § 7384l(14)(B) of the EEOICPA, who was diagnosed as 
having a specified cancer, specifically cancer of the hypopharynx, as defined in § 7384l(17) of the Act. 
See 42 U.S.C. 7384l(9)(A), (14)(B), (17).  The district office further concluded that you were eligible 



survivors of [Employee] as outlined in § 7384s(e)(3) of the Act, and that you were each entitled to 
compensation in the amount of $75,000 pursuant to § 7384s(a)(1) and (e)(1) of the EEOICPA.  See 42 
U.S.C. §§ 7384s(a)(1) and (e)(1).

On December 20, 2002, the Final Adjudication Branch issued a Remand Order in this case on the basis 
that the evidence of record did not establish that [Employee] was a member of the “Special Exposure 
Cohort,” as required by the Act.  The Seattle district office was specifically directed to determine 
whether the Department of Energy and the State of Alaska, Department of Public Safety, Division of 
Civil Defense, had a contractual relationship.  

In correspondence dated January 17, 2003, Don Lowell elaborated further on your father’s employment
and his reasons for attending the nuclear testing on Amchitka Island.  According to Mr. Lowell, the 
Atomic Energy Commission (AEC) invited the governors of Alaska to send representatives to witness 
all three tests on Amchitka Island (Longshot, Milrow, and Cannikin).  As such, [Employee] attended 
both the Longshot and Milrow tests as a guest of the Atomic Energy Commission, which provided 
transportation, housing and food, and assured the safety and security of those representatives.  

On February 4, 2003, the district office received an electronic mail transmission from Karen Hatch, 
Records Management Program Officer at the National Nuclear Security Agency.  Ms. Hatch indicated 
that she had been informed by the former senior DOE Operations Manager on Amchitka Island that 
escorts were not on the site to perform work for the AEC, but were most likely there to provide a 
service to the officials from the State of Alaska. 

In correspondence dated February 11, 2003, a representative of the State of Alaska, Department of 
Public Safety, Division of Administrative Services, indicated that there was no mention of Amchitka or 
any sort of agreement with the Department of Energy in [Employee]’s personnel records, but that the 
absence of such reference did not mean that he did not go to Amchitka or that a contract did not exist.  
He further explained that temporary assignments were not always reflected in these records and 
suggested that the district office contact the Department of Military and Veterans Affairs to see if they 
had any record of an agreement between the State of Alaska and the DOE.  By letter dated March 13, 
2003, the district office contacted the Department of Military and Veterans Affairs and requested 
clarification as to [Employee]’s employment with the State of Alaska and assignment(s) to Amchitka 
Island.  No response to this request was received.

On April 16, 2003, the S eattle district office recommended denial of your claims.  The district office 
concluded that you did not submit employment evidence as proof that [Employee] was a member of 
the “Special Exposure Cohort” as defined by § 7384l(14)(B) of the Act, as the evidence did not 
establish that he had been present at a covered facility as defined under § 7384l(12) of the Act, while 
working for the Department of Energy or any of its covered contractors, subcontractors or vendors as 
defined under § 7384l(11) of the Act, during a covered time period.  See 42 U.S.C. § 7384l(11), (12).  
The district office further concluded that you were not entitled to compensation as outlined under § 
7384s(e)(1) of the Act.  See 42 U.S.C. § 7384s(e)(1).  

FINDINGS OF FACT

1.         On April 11 and October 20, 2002, [Claimant 1] and [Claimant 2], respectively, filed claims 
for survivor benefits under the EEOICPA as the children of [Employee].



2.         [Employee] was diagnosed as having squamous cell carcinoma of the hypopharynx.

3.         [Employee] was employed by the State of Alaska, Civil Defense Division, and was present on 
Amchitka Island for Project Longshot on November 29, 1965, and the Milrow Test on October 2, 
1969.   

4.         [Employee]’s employment with the State of Alaska, Civil Defense Division, on assignment to 
Amchitka Island, Alaska, was as a representative of the governor of Alaska. 

CONCLUSIONS OF LAW

The undersigned has reviewed the recommended decision issued by the Seattle district office on April 
16, 2003.  I find that you have not filed any objections to the recommended decision as provided by § 
30.316(a) of the regulations, and that the 60-day period for filing such objections, as provided for in § 
30.310(a) has expired.  See 20 C.F.R. §§ 30.310(a), 30.316(a).  

In order to be awarded benefits under the Energy Employees Occupational Illness Compensation 
Program Act, the covered employee (or his/her eligible survivors), must first establish that the 
employee has been diagnosed with beryllium illness, cancer, or chronic silicosis.  See 42 U.S.C. § 
7384l(15), 20 C.F.R. § 30.110(a).  The evidence to show proof of an occupational illness is not in 
dispute in this case.  The medical evidence establishes that [Employee] was diagnosed as having 
squamous cell carcinoma of the hypopharynx.  Consequently, [Employee] was diagnosed with an 
illness covered under the Act.

Employees of a DOE contractor (or their eligible survivors) are entitled under the EEOICPA to seek 
compensation for a cancer as a member of the Special Exposure Cohort (SEC) or through a 
determination that they incurred cancer that was at least as likely as not related to employment at a 
DOE facility.  42 U.S.C. §§ 7384l(14), 7384l(9)(B)(ii)(II).  To be included in the SEC, a DOE 
employee, DOE contractor employee, or atomic weapons employee must have been employed for an 
aggregate of 250 work days before February 1, 1992, at a gaseous diffusion plant located in Paducah, 
Kentucky, Portsmouth, Ohio, or Oak Ridge, Tennessee, or employed before January 1, 1974, by the 
DOE or a DOE contractor or subcontractor on Amchitka Island, Alaska, and exposed to ionizing 
radiation in the performance of duty related to the Long Shot, Milrow, or Cannikin underground 
nuclear tests.  42 U.S.C. § 7384l(14).  To qualify as a covered employee with cancer, members of the 
SEC need only establish that they contracted a "specified cancer," designated in § 7384l(17) of the 
EEOICPA, after beginning employment at a DOE facility or atomic weapons employer facility.

While the EEOICPA does not contain a specific definition of a DOE contractor, it does contain a 
definition of a DOE contractor employee that, in effect, defines what a DOE contractor is.  Section 
7384l(11) of the EEOICPA defines a DOE contractor employee as:

(A)  An individual who is or was in residence at a Department of Energy facility as a 
researcher for one or more periods aggregating at least 24 months.
(B)  An individual who is or was employed at a Department of Energy facility by-

(i)  an entity that contracted with the Department of Energy to provide 
management and operating, management and integration, or 
environmental remediation at the facility; or 
 



(ii)  a contractor or subcontractor that provided services, including 
construction and maintenance, at the facility.

The question presented in this case is whether [Employee], an employee of the State of Alaska, was, 
during the time he spent on Amchitka Island, providing management and operation, management and 
integration or environmental remediation services under a contract between the DOE and the State of 
Alaska.

The undersigned notes that the Atomic Energy Commission’s Managers Completion Report refers to 
the State of Alaska as a prime contractor for work on Milrow and Cannikin.  The work to be performed 
under that contract consisted of police protection.

According to Don Lowell, [Employee]’s supervisor at the time of his assignment to Amchitka Island, 
your father was not an employee of any contractor or the AEC at the time of his visit to Amchitka 
Island.  Rather, he was an invited guest of the AEC requested to witness the atomic testing as a 
representative of the governor of Alaska.  

The preponderance of the evidence in this case supports the conclusion that [Employee] was on 
Amchitka Island for the sole purpose of witnessing the atomic testing as a representative of the 
governor of Alaska.  While the DOE indicated that [Employee] was issued a dosimetry badge on three 
occasions, such evidence may be used to establish that he was present on Amchitka Island, not to 
establish that he was a covered DOE employee.  Therefore, [Employee]’s presence on Amchitka Island
was to perform work for the State of Alaska, as a representative of the governor, and not pursuant to a 
contract between the DOE and the State of Alaska.  

It is the claimant’s responsibility to establish entitlement to benefits under the EEOICPA.  The 
EEOICPA regulations at § 30.111(a) state that the claimant bears the burden of proving by a 
preponderance of the evidence, the existence of each and every criterion under any compensable claim 
category set forth in § 30.110.  Proof by a preponderance of the evidence means that it is more likely 
than not that the proposition to be proved is true.  Subject to the exceptions expressly provided in the 
Act and regulations, the claimant also bears the burden of providing the Office of Workers’ 
Compensation Programs all written medical documentation, contemporaneous records, or other records
and documents necessary to establish any and all criteria for benefits set forth in the regulations.  See 
20 C.F.R. § 30.111(a).

Although you submitted medical evidence to show a covered illness manifested by squamous cell 
carcinoma of the hypopharynx, the evidence of record is insufficient to establish that [Employee] 
engaged in covered employment.  Therefore, your claims must be denied for lack of proof of covered 
employment under the EEOICPA.

Seattle, Washington

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch  

EEOICPA Fin. Dec. No. 1704-2003 (Dep’t of Labor, February 10, 2003)



NOTICE OF FINAL DECISION - REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA).  On January 22, 
2003, Attorney Mike G. Nassios, your authorized representative, wrote to the FAB and filed objections 
to the November 27, 2002 recommended decision of the Jacksonville district office.  Your objections 
have been considered by means of a review of the written record. 

STATEMENT OF THE CASE

On August 9, 2001, you filed a claim (Form EE-1) for benefits under the EEOICPA.  You identified 
lung cancer as the diagnosed condition being claimed.  You stated that Paul Rankin employed you as a 
pipe layer and laborer at the K-25 and Y-12 Plants at Oak Ridge from 1958 to 1964.  Based upon the 
evidence of record, the Jacksonville district office issued a recommended decision on November 27, 
2002, in which it concluded that you were not employed as a contracted or subcontracted employee at 
an atomic weapons employer or facility, nor at a Department of Energy facility, as those terms are 
defined in § 7384l of the EEOICPA and § 30.5 of the EEOICPA regulations.  42 U.S.C. § 7384l.  20 
C.F.R. § 30.5.  The district office also concluded that you are not a covered employee as that term is 
defined in § 7384l(1) of the EEOICPA.  42 U.S.C. § 7384l(1).

OBJECTIONS 

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision, pursuant to § 30.310 of the EEOICPA regulations.  20 C.F.R. § 30.310.  On January 22, 
2003, your attorney filed objection to the recommended decision of the district office.  Your attorney 
stated it was your position that you have proven by a preponderance of the evidence that you were 
employed as a contracted or subcontracted employee at an atomic weapons employer or facility or a 
Department of Energy (DOE) facility as those terms are defined in §§ 7384l of the EEOICPA and 30.5 
of the EEOICPA regulations.  42 U.S.C. § 7384l.  20 C.F.R. § 30.5.  He also stated it was your position 
that you had presented more evidence than a self-serving affidavit of yourself, in that you presented the
affidavit of other individuals and the DOE cannot legitimately rebut this proof in that the DOE records 
are not always all inclusive.  On January 30, 2003, your attorney submitted an affidavit from Fay Webb
in which she stated that you were employed by Paul Rankin from February 1958 until December 1958 
at the Y-12 Plant and from October 1964 to December 1964 at the K-25 plant.  Mrs. Webb identified 
herself as the wife of your co-worker.

You stated in your employment history (Form EE-3) that Paul Rankin employed you as a pipe layer 
and laborer from 1958 to 1964 at the K-25 and Y-12 Plants in Oak Ridge, TN.  You submitted a copy of
the Social Security Administration (SSA) statement of earnings which show Paul Rankin employed 
you in the third quarter of 1958 and the fourth quarter of 1964.  Mr. Franklin Whetsell, who identified 
himself as a work associate, and your wife signed affidavits (Form EE-4) stating that you were 
employed by Paul Rankin from 1958 to 1964.  On June 7, 2002, you advised the district office in 
writing that you worked for Paul Rankin at Oak Ridge for two different jobs.  You stated that the first 
job began around February 1958 and ended December 1958 at Y-12 and the second job at K-25 began 
and ended in 1964.  On September 5, 2002, Frank Whetsell wrote to the district office in regards to the 
affidavit he submitted and advised that “his father” worked for Paul Rankin during the years 1958 
through 1964.  Mr. Whetsell explained that he was a “kid” at the time so he doesn’t remember specific 
dates but he does recall his father “talking about working out there.”  



ANALYSIS

The DOE has advised that it has no employment information regarding you.  There has been no 
evidence submitted that establishes that Paul Rankin, the employer for whom you claim you worked, 
was a contractor at the Y-12 or K-25 plant.  The employment history (Form EE-3) you submitted 
conflicts with the SSA earnings statement and the information in your letter of June 7, 2002.  You 
stated in your employment history that you worked for Paul Rankin at the Y-12 and K-25 plants from 
1958 to 1964 but you stated in your June 7, 2002 letter to the district office that you worked at Oak 
Ridge on two different jobs.  You stated that the first job was at the Y-12 plant and began around 
February 1958 and ended December 1958.  The second job was at the K-25 plant and it began and 
ended in 1964.  You also stated in your June 7, 2002 letter that you have no exact recollection of the 
dates.  The SSA earnings statement only shows earnings for the third quarter in 1958 and the fourth 
quarter in 1964 which would not total the 250 days required to establish that you are a member of the 
Special Exposure Cohort.  You submitted an affidavit from Franklin Whetsell in which he identified 
himself as a “work associate” and in response to the question to describe his knowledge of your 
employment history, he stated you were employed by Paul Rankin from 1958 to 1964 at the DOE 
facilities in Oak Ridge, TN (K-25 and Y-12).  However, on September 5, 2002, Mr. Whetsell advised 
the district office, by letter, that his father worked with you during the years 1958 through 1964.  He 
also stated that he was a kid at the time and he did not remember specific dates.  Mr. Whetsell’s letter 
conflicts with the information provided on his affidavit.  Your wife submitted an affidavit in which she 
stated that you worked for Paul Rankin at the Oak Ridge Facilities from 1958 to 1964 which conflicts 
with the information that you provided as clarification in your June 7, 2002 letter.  The information 
provided by Mrs. Webb in her affidavit is in conflict with the SSA earnings statement.

The EEOICPA regulations at § 30.111(c) allows for the acceptance of written affidavits or declarations
as  evidence  of  employment  history  for  the  purpose  of  establishing  eligibility.  Pursuant  to  the
EEOICPA regulations at § 30.111(a), the claimant bears the burden of proving by a preponderance of
the evidence the existence of each and every criterion under any compensable claim category set forth
in § 30.110. Proof by a preponderance of the evidence means that it is more likely than not that the
proposition to be proved is true.  20 C.F.R. §§ 30.111(a), 30.111(c).  A claimant will not be entitled to
any presumption otherwise provided for in the EEOICPA regulations if substantial evidence exists that
rebuts the existence of the fact that is the subject of the presumption.  See 20 C.F.R. § 30.111(d).  The
evidence  of  record  is  not  sufficient  to  establish  you  are  a  covered  employee  as  defined  in  the
EEOICPA.  See 42  U.S.C.  §§  7384l(1),  7384l(4),  7384l(7),  7384l(9),  7384l(11),  7384l(14).  The
evidence of record is not sufficient to establish that Paul Rankin was a contractor for the DOE.

CONCLUSION:

Based on my review of your case record and pursuant to the authority granted by § 30.316(b) of the 
EEOICPA regulations, I find that the district office’s November 27, 2002 recommended decision is 
correct and I accept those findings and the recommendation of the district office.

Therefore, I find that you are not entitled to benefits under the Act, and that your claim for 
compensation must be denied.  

Washington, DC

Thomasyne L. Hill



Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 1704-2003 (Dep’t of Labor, February 10, 2003)

NOTICE OF FINAL DECISION - REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA).  On January 22, 
2003, Attorney Mike G. Nassios, your authorized representative, wrote to the FAB and filed objections 
to the November 27, 2002 recommended decision of the Jacksonville district office.  Your objections 
have been considered by means of a review of the written record. 

STATEMENT OF THE CASE

On August 9, 2001, you filed a claim (Form EE-1) for benefits under the EEOICPA.  You identified 
lung cancer as the diagnosed condition being claimed.  You stated that Paul Rankin employed you as a 
pipe layer and laborer at the K-25 and Y-12 Plants at Oak Ridge from 1958 to 1964.  Based upon the 
evidence of record, the Jacksonville district office issued a recommended decision on November 27, 
2002, in which it concluded that you were not employed as a contracted or subcontracted employee at 
an atomic weapons employer or facility, nor at a Department of Energy facility, as those terms are 
defined in § 7384l of the EEOICPA and § 30.5 of the EEOICPA regulations.  42 U.S.C. § 7384l.  20 
C.F.R. § 30.5.  The district office also concluded that you are not a covered employee as that term is 
defined in § 7384l(1) of the EEOICPA.  42 U.S.C. § 7384l(1).

OBJECTIONS 

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision, pursuant to § 30.310 of the EEOICPA regulations.  20 C.F.R. § 30.310.  On January 22, 
2003, your attorney filed objection to the recommended decision of the district office.  Your attorney 
stated it was your position that you have proven by a preponderance of the evidence that you were 
employed as a contracted or subcontracted employee at an atomic weapons employer or facility or a 
Department of Energy (DOE) facility as those terms are defined in §§ 7384l of the EEOICPA and 30.5 
of the EEOICPA regulations.  42 U.S.C. § 7384l.  20 C.F.R. § 30.5.  He also stated it was your position 
that you had presented more evidence than a self-serving affidavit of yourself, in that you presented the
affidavit of other individuals and the DOE cannot legitimately rebut this proof in that the DOE records 
are not always all inclusive.  On January 30, 2003, your attorney submitted an affidavit from Fay Webb
in which she stated that you were employed by Paul Rankin from February 1958 until December 1958 
at the Y-12 Plant and from October 1964 to December 1964 at the K-25 plant.  Mrs. Webb identified 
herself as the wife of your co-worker.

You stated in your employment history (Form EE-3) that Paul Rankin employed you as a pipe layer 
and laborer from 1958 to 1964 at the K-25 and Y-12 Plants in Oak Ridge, TN.  You submitted a copy of
the Social Security Administration (SSA) statement of earnings which show Paul Rankin employed 
you in the third quarter of 1958 and the fourth quarter of 1964.  Mr. Franklin Whetsell, who identified 
himself as a work associate, and your wife signed affidavits (Form EE-4) stating that you were 
employed by Paul Rankin from 1958 to 1964.  On June 7, 2002, you advised the district office in 



writing that you worked for Paul Rankin at Oak Ridge for two different jobs.  You stated that the first 
job began around February 1958 and ended December 1958 at Y-12 and the second job at K-25 began 
and ended in 1964.  On September 5, 2002, Frank Whetsell wrote to the district office in regards to the 
affidavit he submitted and advised that “his father” worked for Paul Rankin during the years 1958 
through 1964.  Mr. Whetsell explained that he was a “kid” at the time so he doesn’t remember specific 
dates but he does recall his father “talking about working out there.”  

ANALYSIS

The DOE has advised that it has no employment information regarding you.  There has been no 
evidence submitted that establishes that Paul Rankin, the employer for whom you claim you worked, 
was a contractor at the Y-12 or K-25 plant.  The employment history (Form EE-3) you submitted 
conflicts with the SSA earnings statement and the information in your letter of June 7, 2002.  You 
stated in your employment history that you worked for Paul Rankin at the Y-12 and K-25 plants from 
1958 to 1964 but you stated in your June 7, 2002 letter to the district office that you worked at Oak 
Ridge on two different jobs.  You stated that the first job was at the Y-12 plant and began around 
February 1958 and ended December 1958.  The second job was at the K-25 plant and it began and 
ended in 1964.  You also stated in your June 7, 2002 letter that you have no exact recollection of the 
dates.  The SSA earnings statement only shows earnings for the third quarter in 1958 and the fourth 
quarter in 1964 which would not total the 250 days required to establish that you are a member of the 
Special Exposure Cohort.  You submitted an affidavit from Franklin Whetsell in which he identified 
himself as a “work associate” and in response to the question to describe his knowledge of your 
employment history, he stated you were employed by Paul Rankin from 1958 to 1964 at the DOE 
facilities in Oak Ridge, TN (K-25 and Y-12).  However, on September 5, 2002, Mr. Whetsell advised 
the district office, by letter, that his father worked with you during the years 1958 through 1964.  He 
also stated that he was a kid at the time and he did not remember specific dates.  Mr. Whetsell’s letter 
conflicts with the information provided on his affidavit.  Your wife submitted an affidavit in which she 
stated that you worked for Paul Rankin at the Oak Ridge Facilities from 1958 to 1964 which conflicts 
with the information that you provided as clarification in your June 7, 2002 letter.  The information 
provided by Mrs. Webb in her affidavit is in conflict with the SSA earnings statement.

The EEOICPA regulations at § 30.111(c) allows for the acceptance of written affidavits or declarations
as  evidence  of  employment  history  for  the  purpose  of  establishing  eligibility.  Pursuant  to  the
EEOICPA regulations at § 30.111(a), the claimant bears the burden of proving by a preponderance of
the evidence the existence of each and every criterion under any compensable claim category set forth
in § 30.110. Proof by a preponderance of the evidence means that it is more likely than not that the
proposition to be proved is true.  20 C.F.R. §§ 30.111(a), 30.111(c).  A claimant will not be entitled to
any presumption otherwise provided for in the EEOICPA regulations if substantial evidence exists that
rebuts the existence of the fact that is the subject of the presumption.  See 20 C.F.R. § 30.111(d).  The
evidence  of  record  is  not  sufficient  to  establish  you  are  a  covered  employee  as  defined  in  the
EEOICPA.  See 42  U.S.C.  §§  7384l(1),  7384l(4),  7384l(7),  7384l(9),  7384l(11),  7384l(14).  The
evidence of record is not sufficient to establish that Paul Rankin was a contractor for the DOE.

CONCLUSION:

Based on my review of your case record and pursuant to the authority granted by § 30.316(b) of the 
EEOICPA regulations, I find that the district office’s November 27, 2002 recommended decision is 
correct and I accept those findings and the recommendation of the district office.



Therefore, I find that you are not entitled to benefits under the Act, and that your claim for 
compensation must be denied.  

Washington, DC

Thomasyne L. Hill

Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 9855-2002 (Dep’t of Labor, August 26, 2002)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for benefits is 
denied.

On September 20, 2001, you filed Form EE-2, Claim for Survivor Benefits under the Energy 
Employees Occupational Illness Compensation Program, with the Denver district office.  You stated 
that your husband, [Employee], had died on May 15, 1991 as a result of adenocarcinoma in the liver, 
and that he was employed at a Department of Energy facility. You included with your application, a 
copy of your marriage certificate, [Employee]’s resume/biography, and his death certificate.  You 
submitted a letter dated January 5, 2000, from Allen M. Goldman, Institute of Technology, School of 
Physics and Astronomy, and a packet of information which included the university’s files relating to 
your husband based on your request for his personnel, employee exposure, and medical records.  Also 
submitted was a significant amount of medical records that did establish your husband had been 
diagnosed with adenocarcinoma in the liver.  

On March 1, 2002, Loretta from the Española Resource Center telephoned the Denver district office to 
request the status of your claim.  The claims examiner returned her telephone call on the same date and 
explained the provision in the Act which states that in order to be eligible for compensation, the spouse 
must have been married to the worker for at least one year prior to the date of his death.  Your marriage
certificate establishes you were married on, May 30, 1990.  [Employee]’s death certificate establishes 
he died on May 15, 1991.

On March 5, 2002, the Denver district office issued a recommended decision finding that the evidence 
of record had not established that you were married for one year prior to your husband’s death, and 
therefore you were not entitled to compensation benefits under the EEOICPA.  

Pursuant to § 30.316(a) of the implementing regulations, a claimant has 60 days in which to file 
objections to the recommended decision, as allowed under § 30.310(b) of the implementing regulations
(20 C.F.R. § 30.310(b)).  

On April 12, 2002, the Final Adjudication Branch received a letter from you that stated you objected to 
the findings of the recommended decision.  You requested a hearing and a review of the written record. 



You stated that the original law signed by President Clinton provided you with coverage, but when the 
law changed to include children under 18, the change in the law adversely affected you.  You stated that
you had documents that demonstrated you had a 10-year courtship with your spouse.  You also stated 
you presented testimony as an advocate in Española.  Included with your letter of objection were the 
following documents:

·        a copy of Congressman Tom Udall’s “Floor Statement on the Atomic Workers Compensation
Act”; 

·        an e-mail from Bob Simon regarding the inclusion of Los Alamos National Laboratory 
workers in the Senate Bill dated July 5, 2000; 

·        an e-mail from Louis Schrank regarding the Resource Center in Española;

·         a “Volunteer Experience Verification Form”, establishing you volunteered as a “Policy 
Advisor and Volunteer Consultant to the Department of Energy, Members of Congress, 
Congressional Committees, and many organizations on critical health issues effecting nuclear 
weapons workers with occupational illnesses”; 

·        a transcript of proceedings from the March 18, 2000 Public Hearing in Española , New 
Mexico;

·         a letter from you to John Puckett, HSE Division Leader, Chairperson, “Working Group 
Formed to Address Issues Raised by Recent Reports of Excess Brain Tumors in the Community of
Los Alamos” and dated June 27, 1991; 

·        a letter to you from Terry L. Thomas, Ph.D., dated July 31, 1991, regarding the 
epidemiologic studies planned for workers at Los Alamos National Laboratory; a memorandum 
entitled “LANL Employee Representative for Cancer Steering Committee”, dated September 25, 
1991;

·         a copy of the “Draft Charter of the Working Group to Address Los Alamos Community 
Health Concerns”, dated June 27, 1991; 

·        an article entitled “Register of the Repressed: Women’s Voice and Body in the Nuclear 
Weapons Organization”; and 

·        a psychological report from Dr. Anne B. Warren; which mentions you and [Employee] had a
“10 or 11 year courtship”.

On May 20, 2002, you submitted a copy of the Last Will and Testament of [Employee], wherein he 
“devises to you, his wife, the remainder of his estate if you survive him for a period of seven hundred 
twenty (720) hours.” You stated you believed this provided you with common law marriage rights for 
the 720 hours mentioned in the will.

An oral hearing was held on June 18, 2002 at the One-Stop Career Center in Española, New Mexico. 
You presented additional evidence for consideration that included:  a copy of a house “Inspection 
Report” by Architect Steven G. Shaw, addressed to both you and [Employee], dated August 11, 1989 



(exhibit one); a copy of a Quitclaim Deed (Joint Tenants) for you and [Employee], dated October 27, 
1989 (exhibit two); a Los Alamos County Assessor Notice of Valuation or Tentative Notice of Value 
(undated), for a home on Walnut Street, and addressed to both you and [Employee] (exhibit three); and
a Power of Attorney dated August 5, 1989, between you and [Employee] (exhibit four).

Pursuant to § 30.314(f) of the implementing regulations, a claimant has 30 days after the hearing is 
held to submit additional evidence or argument.  

No further evidence was submitted for consideration within that time period.

Section 30.111(a) of the regulations (20 C.F.R. § 30.111(a)) states that, "Except where otherwise 
provided in the Act and these regulations, the claimant bears the burden of proving by a preponderance 
of the evidence the existence of each and every criterion necessary to establish eligibility under any 
compensable claim category set forth in § 30.110.  Proof by a preponderance of the evidence means 
that it is more likely than not that the proposition to be proved is true.  Subject to the exceptions 
expressly provided in the Act and these regulations, the claimant also bears the burden of providing to 
OWCP all written medical documentation, contemporaneous records, or other records and documents 
necessary to establish any and all criteria for benefits set forth in these regulations."   

The undersigned has carefully reviewed the hearing transcript and additional evidence received at the 
hearing, as well as the evidence of record and the recommended decision issued on March 5, 2002. 

The record fails to establish that you were married to [Employee] one year prior to his death, as 
required by the EEOICPA. The entire record and the exhibits were thoroughly reviewed.  Included in 
Exhibit One, was the August 11, 1989 inspection report of the home located on Walnut Street, a copy of
a bill addressed to both you and [Employee] for the inspection service, and an invoice from A-1 
Plumbing, Piping & Heat dated August 14, 1989.  Although some of these items were addressed to both
you and [Employee], none of the records submitted are sufficient to establish that you were married to 
your husband for one year prior to his death as required under the Act. 42 U.S.C. § 7384s(e)(3)(A).

The evidence entered into the record as Exhibit Two, consists of a Quitclaim Deed dated October 27, 
1989, showing [Employee], a single man, and [Claimant], a single woman living at the same address 
on Walnut Street as joint tenants. Exhibit Three consists of a Notice of Valuation of the property on 
Walnut Street in Los Alamos County and is addressed to both you and [Employee]. Although this 
evidence establishes you were living together in 1989 in Los Alamos County, New Mexico, it is not 
sufficient evidence to establish you were married to your husband for one year prior to his death as 
required under the Act. 42 U.S.C. § 7384s(e)(3)(A).

Exhibit Four consists of a copy of a Power of Attorney between you and [Employee] regarding the real
estate located on Walnut Street. This evidence is not sufficient to establish you were married for one 
year prior to his death. 42 U.S.C. § 7384s(e)(3)(A).

The Act is clear in that it states, “the “spouse” of an individual is a wife or husband of that individual 
who was married to that individual for at least one year immediately before the death of that 
individual.”  

During the hearing you stated that there is a federal law, the Violence Against Women Act, that 
acknowledges significant other relationships and provides protection for a woman regardless of 



whether she is married to her husband one year or not.  You also stated that you believed there was “a 
lack of dialogue” between the RECA program and the EEOICP concerning issues such as yours.  
Additionally, on August 15, 2002, you sent an email to the Final Adjudication Branch.  The hearing 
transcript was mailed out on July 23, 2002.  Pursuant to § 30.314(e) of the implementing regulations, a 
claimant is allotted 20 days from the date it is sent to the claimant to submit any comments to the 
reviewer.  Although your email was beyond the 20-day period, it was reviewed and considered in this 
decision.  In your email you stated the issue of potential common law marriage was raised.  You stated 
that you presented the appropriate documentation that may support a common law marriage to the 
extent permitted by New Mexican law.  You stated that the one-year requirement was adopted from the 
RECA and that you have not been able to determine how DOJ has interpreted this provision.  Also, you
stated that the amendments of December 28, 2001 should not apply to your case because you filed your
claim prior to the enactment of the amendments.  You stated you did not believe the amendments 
should be applied retroactively.

Section 7384s (e)(3)(A), Compensation and benefits to be provided, states: 

The “spouse” of an individual is a wife or husband of that individual who was married to that 
individual for at least one year immediately before the death of that individual.”

Section 7384s(f) states:

EFFECTIVE DATE—This section shall take effect on July 31, 2001, unless Congress otherwise 
provides in an Act enacted before that date.

There is no previous enacted law that relates to compensation under the EEOICPA.  Therefore, the 
amendments apply retroactively to all claimants.

A couple cannot become legally married in New Mexico by living together as man and wife under New
Mexico’s laws.  However, a couple legally married via common law in another state is regarded as 
married in all states.  The evidence of record does not establish you lived with [Employee] in a 
common law state.  Because New Mexico does not recognize common law marriages, the time you 
lived with [Employee] prior to your marriage is insufficient to establish you were married to him for 
one year prior to his death. 

Regarding your reference to the difference between how Native American widows are treated and 
recognized in their marriages, and how you are recognized in your marriage, Indian Law refers 
primarily to that body of law dealing with the status of the Indian tribes and their special relationship to
the federal government.  The existing federal-tribal government-to-government relationship is 
significant given that the United States has a unique legal relationship with Indian tribal governments 
as set forth in the Constitution of the United States, treaties, statutes, Executive Orders, and court 
decisions. Since the formation of the Union, the United States has recognized Indian tribes as domestic 
dependent nations under its protection and has affirmed the Navajo Nation’s sovereignty.  The laws that
apply to the Native Americans do not apply in your case.

The undersigned finds that you have not established you are an eligible survivor as defined in 42 
U.S.C. § 7384s(e)(3)(A).  It is the decision of the Final Adjudication Branch that your claim is denied.

August 26, 2002



Denver, CO

Janet R. Kapsin

Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 10568-2003 (Dep’t of Labor, June 16, 2003)

NOTICE OF FINAL DECISION - REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42
U.S.C. § 7384 et seq. (EEOICPA or the Act).  On March 29, 2003, you wrote to the FAB and filed an 
objection to the March 11, 2003 recommended decision of the Cleveland district office.  Your objection
has been considered by means of a review of the written record.

STATEMENT OF THE CASE

On September 24, 2002, you filed a claim (Form EE-2), for survivor benefits under the EEOICPA and 
identified bladder cancer as the diagnosed condition being claimed.  You submitted an employment 
history form (EE-3) in which you stated that Morrison Knudson Co. employed your husband from 
September 29, 1974 to February 28, 1976, General Dynamics employed your husband from September 
26, 1976 to November 24, 1976, and that Cleveland Wrecking employed your husband until May 31, 
1988[1].  You stated that your husband wore a dosimetry badge while employed.  You submitted a copy
of your husband’s death certificate which indicates he died on April 9, 1998 due to bladder cancer and 
renal failure.  You submitted a copy of your marriage certificate which shows that you were married to 
the deceased employee on June 14, 1956.  You submitted medical evidence which included Dr. Karen 
Harris’ December 30, 1997 needle aspirate report in which she diagnosed your husband with 
transitional cell carcinoma.  The medical evidence also included a copy of the Sewickley Valley 
Hospital discharge summary in which Dr. Scott Piranian diagnosed your husband with transitional cell 
carcinoma of the bladder with bony metastases and lymphatic metastases.  

On November 14, 2001, Department of Energy (DOE) representative Roger Anders advised the district
office via Form EE-5 that the employment history you provided contained information that was not 
accurate.  In an attachment, Mr. Anders advised that your husband worked at a portion of a facility 
whose activities came under the auspices of the DOE’s Naval Nuclear Propulsion Program.  The 
Cleveland district office issued a recommended decision on March 11, 2003, in which it concluded that
the evidence of record did not establish that your husband was a covered employee with cancer under §
7384l(9) of the EEOICPA because he was not a DOE employee or contractor employee at a DOE 
facility, nor an atomic weapons employee at an atomic weapons employer facility as those facilities are 
defined in §§ 7384l(4) and 7384l(12) of the EEOICPA.  42 U.S.C. §§ 7384l(4), 7384l(9), 7384l(12).  

OBJECTIONS

Section 30.310(a) of the EEOICPA implementing regulations provides that, “[w]ithin 60 days from the 
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date the recommended decision is issued, the claimant must state, in writing, whether he or she objects 
to any of the findings of fact and/or conclusions of law contained in such decision, including HHS’s 
reconstruction of the radiation dose to which the employee was exposed (if any), and whether a hearing
is desired.”  20 C.F.R. § 30.310(a).  Section 30.312 of the EEOICPA implementing regulations provides
that, “[i]f the claimant files a written statement that objects to the recommended decision within the 
period of time allotted in § 30.310 but does not request a hearing, the FAB will consider any objections 
by means of a review of the written record.”  20 C.F.R. § 30.312.  On March 29, 2003, you wrote to the
FAB and advised that you objected to the recommended decision of the Cleveland district office.  You 
stated that your husband worked as a laborer dismantling the old atomic power plant at Shippingport, 
PA and he worked side by side with employees that were covered.  You stated that it was discrimination
for your husband not to be considered covered under the EEOICPA.  Your objection has been 
considered by means of review of the written record.

STATEMENT OF THE LAW

The EEOICPA was established to provide compensation benefits to covered employees (or their 
eligible survivors) that have been diagnosed with designated illnesses incurred as a result of their 
exposure to radiation, beryllium, or silica, while in the performance of duty for the DOE and certain of 
its vendors, contractors and subcontractors.  The EEOICPA, at § 7384l(1), defines the term “covered 
employee” as (A) a covered beryllium employee, (B) a covered employee with cancer, and (C) to the 
extent provided in § 7384r, a covered employee with chronic silicosis (as defined in that section).  42 
U.S.C. §§ 7384l(1), 7384r.  To establish entitlement to benefits under the EEOICPA due to cancer, you 
must establish that the deceased employee contracted the cancer after beginning work at a DOE or 
atomic weapons employer facility.  42 U.S.C. § 73841(9).  The EEOICPA, at § 7384l(12)(A), defines 
the term DOE facility “as any building, structure, or premise, including the grounds upon which such 
building, structure, or premise is located…in which operations are, or have been, conducted by, or on 
behalf of, the Department of Energy (except for buildings, structures, premises, grounds, or operations 
covered by Executive Order No. 12344, dated February 1, 1982 (42 U.S.C. § 7158 note), pertaining to 
the Naval Nuclear Propulsion Program).”  42 U.S.C. § 7384l(12).  

It is the claimant’s responsibility to establish entitlement to benefits under the EEOICPA.  The 
EEOICPA regulation at § 30.111(a) states, “the claimant bears the burden of proving by a 
preponderance of the evidence the existence of each and every criterion necessary to establish 
eligibility under any compensable claim category set forth in § 30.110.  Proof by a preponderance of 
the evidence means that it is more likely than not that the proposition to be proved is true.  Subject to 
the exceptions expressly provided in the Act and these regulations, the claimant also bears the burden 
of providing to OWCP all written medical documentation, contemporaneous records, or other records 
and documents necessary to establish any and all criteria for benefits set forth in these regulations.”   20
C.F.R. §§ 30.110, 30.111(a).

After considering the written record of the claim and after conducting further development of the claim
as was deemed necessary, the FAB hereby makes the following:

FINDINGS OF FACT

1. You filed a claim for survivor benefits under the EEOICPA on September 24, 2001. 

2. Your husband was employed at the Shippingport Atomic Power Plant with the portion of the 



facility whose activities came under the auspices of the Department of Energy’s Naval Nuclear 
Propulsion Program. 

3. Dr. Karen Harris diagnosed your husband with transitional cell carcinoma on December 30, 
1997. 

4. Your husband died on April 9, 1998, due to bladder cancer and renal failure. 

5. You are the surviving spouse of [Employee]. 

Based on the above-noted findings of fact in this claim, the FAB hereby also makes the following:

CONCLUSION OF LAW

Pursuant to § 7384l(12)(A) of the EEOICPA and § 30.5(v)(1) of the implementing regulations, 
employees engaged in Naval Nuclear Propulsion Program activities are excluded from coverage under 
the EEOICPA.  The evidence of record establishes that your husband was a Naval Nuclear Propulsion 
Program employee; therefore he does not meet the definition of a covered employee with cancer as 
defined in § 7384l(9) of the EEOICPA and § 30.210 of the implementing regulations.  Because your 
husband was not a covered employee with cancer, your claim for benefits is denied.

Washington, DC

Thomasyne L. Hill

Hearing Representative

Final Adjudication Branch

[1] The beginning date indicated on the employment history form was distorted during the creation of the claim record.

EEOICPA Fin. Dec. No. 13183-2003 (Dep’t of Labor, October 15, 2003)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons discussed below, your claim for 
compensation is denied.

STATEMENT OF THE CASE

You filed a claim, Form EE-2, on October 23, 2001, seeking benefits pursuant to the Energy 
Employees Occupational Illness Compensation Program Act.  You indicated on the claim form that you
were filing for your spouse’s cancer, specifically, acute myelogenous leukemia, diagnosed 
approximately on January 1, 1995.  You also submitted Form EE-3, employment history, indicating that
your spouse was employed by Fercleve Corporation, Manhattan Project, Oakridge, Tennessee, as a 
project technician from 1944 through 1946.  Along with the claim forms, you submitted:



 your spouse’s death certificate, noting the immediate cause of death as Mucormycosis Brain 
Abcess(s) due to or as a consequence of acute myelogenous leukemia; 

 your marriage certificate; 

 several listings of prescriptions/medications; 

 several listings of medical expenses; 

 a copy of your spouse’s honorable discharge certificate dated March 14, 1946; 

 a copy of your spouse’s enlisted record and report of separation; 

 a copy of a letter to Senator Bunning from [Authorized Representative] dated February 2, 
2001; 

 a copy of a letter to The Christ Hospital from Philip D. Leming, M.D. dated December 5, 1997; 

 a copy of a hematology consultation and admission note signed by Philip D. Leming dated 
October 2, 1997, noting a diagnosis of acute myelocytic lueukemia with pancytopenia; 

 a copy of a Ohio State University James Cancer Hospital and Research Institute medical 
document signed by Michael A. Caligiuri dated September 10, 1998; 

 a copy of a letter signed by Philip D. Leming, M.D dated September 24, 2001, noting that it was
at least as likely as not that the patient’s acute leukemia was related to the radiation exposure in 
the past from his work on the atomic bomb project (Manhattan Project) in Oakridge, TN as any 
additional exposures; 

 a copy of United States of America, War Department Army Service Forces Corps of Engineers 
Manhattan District certificate that states, “This is to certify that [Employee] Fercleve 
Corporation has participated in work essential to the production of the Atomic Bomb, thereby 
contributing to the successful conclusion of World War II.  This certificate is awarded in 
appreciation of effective service.”  Signed by the Secretary of War, dated August 6, 1945; 

On November 15, 2001, the Cleveland, Ohio, district office received a letter from Droder & Miller 
CO., L.P.A. indicating that on your original application for benefits under the EEOICPA it indicated 
that your spouse’s diagnosis of cancer was in January of 1995, but Mr. Miller believes the records 
indicate that the diagnosis was sometime in mid to late 1997.

On February 12, 2002, the Cleveland District Office requested that additional medical evidence be 
provided within 30 days from the date of the letter.  On February 27, 2002, the District Office received 
a letter from you dated February 25, 2002, stating that your spouse’s diagnosis was 10/97, not 1/95, and
that you received only the February 12, 2002, letter from the District Office.  You also submitted:

 a duplicate copy of a letter dated September 24, 2001, signed by Philip D. Leming, M.D.; 



 a duplicate copy of the Ohio State University James Cancer Hospital and Research Institute 
medical document signed by Michael A. Caligiuri dated September 10, 1998; 

 an unsigned December 6, 1999, Christ Hospital progress note indicating that acute myeloid 
leukemia was initially diagnosed September 30, 1997; 

 an unsigned December 3, 1999, Christ Hospital progress note, a November 29, 1999, follow up 
note from Cincinnati Hematology – Oncology, INC.; 

 an October 3, 1997, surgical pathology report indicating a diagnosis of Bone marrow, clot 
section and aspirate smears involved by acute myeloid leukemia, seen microscopic description, 
signed by Cindy Westermann, M.D. and; 

 a September 30, 1997, bone marrow clinical summary indicating a diagnosis of acute 
undifferentiated leukemia. 

On November 30, 2001, the District Office received information from the Department of Energy 
regarding your spouse’s claimed employment.  The EE-5 form signed by Roger Holt stated “See 
Attached.”  The attached information indicated that [Employee]’s address was [Employee’s address], 
birthplace Ft. Thomas, Kentucky, date of birth [Date of Birth]; under the clearance status section, the 
section titled “report rec'd” indicated file Chk. Neg.; the section “restriction removed” on December 
14, 1944 and notes at the bottom stated, “Loyalty Ck. Reg. November 24, 1944” and “Ref. Ltrs. 
November 27, 1944.”

On March 12, 2002, the Cleveland District Office advised you that your case file was transferred to the 
Jacksonville District Office.

On June 20, 2002, the Jacksonville District Office advised you that they reviewed all the evidence 
presented with your claim and that the evidence was not sufficient to make a decision.  They indicated 
that the discharge papers you submitted indicated that your spouse was on active duty service with the 
U.S. Army from May 3, 1943 to March 14, 1946 and that the EEOICPA does not list the U.S. Army as 
one of the covered facilities under the Act.  The District Office advised you of the criteria for 
employment at a covered facility and requested that you provide the name and location of the company 
and employment dates and any information that shows that your spouse worked at a Department of 
Energy facility or a Department of Energy contractor/subcontractor and/or atomic weapons facility.  
You were requested to provide the employment evidence within 30 days from the date of the letter.

On June 24, 2002, the District Office received a letter from you authorizing your brother in law 
[Authorized Representative] to act as your authorized representative concerning your claim under the
EEOICPA.  On July 18, 2002, the District Office received an employment history affidavit signed by 
[Authorized Representative], your spouse’s brother.  [Authorized Representative] indicated 
employment at Fercleve Corp, Manhattan Project, Oak Ridge, TN from November 1944 to February 
1946.  

On August 5, 2002, the District Office received another EE-5 form from the Department of Energy 
stating that the employment history contains information that is not accurate.  An attachment to the 
form indicated that at the request of the Department of Energy, Bechtel Jacobs Company, LLC 
performed a search for certain records regarding dates and locations of employment relating to special 



exposure claimant [Employee].  The document included a statement, “we have searched payroll/radcon
records in the possession of BJC to verify whether the claimant was employed at the K-25, Portsmouth 
or Paducah GDP, as appropriate, for more than 250 days prior to February 1, 1992.  We were unable to 
locate any records for the claimant.” 

On August 26, 2002, the District Office requested you complete the SSA-581 and return it.  On 
September 11, 2002, your completed SSA form was sent to the Department of Labor.  On November 1, 
2002, the District Office received Social Security Administration records regarding your spouse’s 
employment from January 1942 thru December 1947.  The records indicate that your spouse was 
employed at Cincinnati Gas and Electric Co. in 1942 and 1943; at PJ Erdal General Merchandise in 
1942; at AT&T Corporation, in 1946 and 1947.

On December 27, 2002, the Jacksonville District Office issued a Recommended Decision regarding 
your claim for compensation under the EEOICPA.  The decision concluded that there is no evidence to 
support that [Employee] was a covered employee pursuant to 42 U.S.C. § 7384l(1) and 20 C.F.R. § 
30.5(u) of the implementing regulations.

Attached to the recommended decision was an explanation of your appeal rights, which stated that you 
had 60 days in which to file an objection to the recommended decision and/or request a hearing.  You 
were also advised that, if there was no timely objection filed, the recommended decision would be 
affirmed and you would be deemed to have waived your right to challenge the decision.

On February 7, 2003, the Final Adjudication Branch received a letter from [Authorized 
Representative] advising that you object to the recommended decision and your request for an oral 
hearing.  The letter stated that the reason you disagree with the decision is because the summary of 
events, most of which are documented in the file, clearly show that [Employee] was a covered 
employee under the EEOICPA.  [Authorized Representative] stated, “[Employee] and I are brothers. 
In 1944 we were attending Ohio State University in Columbus, OH and were involved in an Army 
Specialized Training Program.  We were both majoring in Electrical Engineering.  While at Ohio State 
University he was recruited by representatives of Fercleve Corporation regarding work in Oak Ridge, 
TN.  He accepted the offer to go to work for them to be on loan from the Army.  In the Fall of 1944 he 
went to Oak Ridge, TN to work for Fercleve Corporation.  [Employee]’s work with Fercleve 
Corporation turned out to involve nuclear activity on the first atomic bomb program, referred to as the 
Manhattan Project.  He worked for Fercleve Corporation from 1944 until 1946.  During this time he 
reported for work everyday for Fercleve.  He worked under Fercleve supervision.  He worked with 
equipment and tools provided by Fercleve.  He worked in the Gaseous Diffusion Process where they 
pumped nuclear gases through a series of diaphragms over and over until the proper isotope was 
isolated.  He also worked in the thermal diffusion process where they cooked the nuclear solutions, 
similar to a distilling process, over and over again until the just right isotope was isolated.  He told me 
that in the gaseous diffusion process there were leaks where the nuclear gases would contaminate the 
immediate atmosphere.  They were provided with little or no protection against the effect of these 
gases.  In the thermal diffusion process they encountered numerous spills of extremely corrosive 
liquids.  They would immediately flush these spills with water to minimize the corrosive damage that 
would otherwise occur on human flesh and equipment.  After the war ended and we were all home, he 
told me a lot about his activity at Oak Ridge.  In summary, all the time he worked for Fercleve he told 
me that he worked as a civilian on loan from the Army.  There is no disputing the following facts:  
1).Everyday in Oak Ridge, TN he went to work for Fercleve.  2).He worked with and under Fercleve 
supervision.  3).He worked with tools furnished for Fercleve.  4).He worked with equipment and 
processing machinery provided by Fercleve.  5).And most importantly, he received a formal certificate 



of merit awarded in appreciation of effective service with Fercleve Corporation, signed by Henry L. 
Stinson, Secretary of War, who was the overall chief of the Manhattan Project.”

On March 4, 2002, the Final Adjudication Branch advised you that your hearing would be held on 
April 22, 2003, at 2:00pm.  Also, on March 4, 2002, you signed an Authorization for Representation 
authorizing [Authorized Representative] to serve as your representative in all matters pertaining to 
the adjudication of your claim under the EEOICPA.

On April 22, 2003, your hearing was held.  Present were yourself, and [Authorized Representative].  
You discussed the fact that your spouse went for a physical in September 1997.  You indicated that his 
blood was taken and they got the test results back and that your spouse was told to see an oncologist 
immediately.  You indicated that after he saw the oncologist, he told you that he had leukemia.  
[Authorized Representative] discussed the history of his brother’s employment and the specifics of 
the letter filed on February 7, 2003, during the hearing.  

On May 1, 2003, the Final Adjudication Branch sent the hearing transcripts to you for comment.  On 
May 20, 2003, the Final Adjudication Branch received your comments on the transcript and your 
comments are included as a part of the record in this case and have been considered.  

FINDINGS OF FACT

   You filed a claim for survivor benefits on October 23, 2001. 

·        You claimed a diagnosis of your spouse’s acute myelogenous leukemia as a result of occupational
exposure during his employment.

·        You claimed that your spouse worked at Fercleve Corporation, in Oak Ridge, TN from 1944 to 
1946.  

·        Your spouse served on active duty in the United States Army from May 3, 1943 to March 1946.  

·        The Department of Energy was unable to verify the claimed employment history.

·        Cancer is a covered occupational illness under the EEOICPA.  The medical evidence of record 
substantiates that your spouse had leukemia.

·        Your spouse was diagnosed with leukemia in 1997.

·        You were advised that you needed to provide employment evidence establishing proof that your 
spouse was employed at a covered facility during a covered time period.

·        You did not provide employment evidence to substantiate that your spouse was a Department of 
Energy employee or contractor employee at a Department of Energy facility, nor an atomic weapons 
employee at an atomic weapons employer facility.

·        Social Security Administration Records from 1942 to 1947 list Cincinnati Gas and Electric 
Company, PJ Erdal General Merchandise and AT&T Corporation as [Employee]’s employers.  



·        The Jacksonville, District Office recommended denial of your claim for benefits as you did not 
provide evidence that your spouse was a covered employee under the EEOICPA.

·        You objected to the recommended denial of your claim.

·        You did not submit additional employment evidence that would substantiate that your spouse was
a covered employee under the EEOICPA.

CONCLUSIONS OF LAW

The EEOICPA established a compensation program to provide compensation to covered employees 
suffering from specifically designated occupational illnesses incurred as a result of their exposure to 
radiation, beryllium, or silica while in the performance of duty for the Department of Energy and 
certain of its vendors, contractors and subcontractors.  The term “occupational illness” is defined by 42 
U.S.C. §7384l(15) and 20 CFR § 30.5(z) as a covered beryllium illness, cancer, or chronic silicosis. 
You claimed leukemia as your spouse’s diagnosed illness on your claim form. You presented medical 
evidence that establishes that your spouse has been diagnosed with leukemia. Although leukemia is a 
covered condition under the EEOICPA, in order to establish entitlement to compensation under the 
EEOICPA, the evidence must demonstrate the existence of an occupational illness related to a period of
employment specified by the Act. While you have provided medical evidence to establish a diagnosis 
of leukemia, you have not provided sufficient employment evidence to show that your spouse was a 
covered employee under the EEOICPA.  To be a “covered employee with cancer,” the employee must 
meet the requirements of 42 U.S.C. § 7384l(9) and 20 C.F.R. § 30.210.  Those provisions of the Act 
and implementing regulations require that the employee must have been an employee of the 
Department of Energy (DOE) at a DOE facility, of a DOE contractor at a DOE facility, or of an atomic 
weapons employer. 

The term “covered employee” is defined by 42 U.S.C. § 7384l(1) and means any of the following: (A) 
A covered beryllium employee; (B) A covered employee with cancer; (C) To the extent provided in 
section 7384r of this title, a covered employee with chronic silicosis (as defined in that section). 

The term “atomic weapons employee” is defined by 42 U.S.C. § 7384l(3) as an individual employed by
an atomic weapons employer during a period when the employer was processing or producing, for the 
use by the United States, material that emitted radiation and was used in the production of an atomic 
weapon, excluding uranium mining and milling.  

The term “atomic weapons employer” is defined by 42 U.S.C. § 7384l(4) as any entity, other than the 
United States that (A) processed or produced, for use by the United States, material that emitted 
radiation and was used in production of an atomic weapon, excluding uranium mining and milling: and 
(B) is designated by the Secretary of Energy as an atomic weapons employer for purposes of the 
compensation program.  

The term “atomic weapons employer facility” is defined by 42 U.S.C. § 7384l(5) as a facility owned by
an atomic weapons employer, that is or was used to process or produce, for use by the United States, 
material that emitted radiation and was used in the production of an atomic weapon, excluding uranium
mining or milling.

The term “Department of Energy facility” under 42 U.S.C. § 7384l(12) means any building, structure, 



or premise, including the grounds upon which such building, structure, or premise is located-

(A)    in which operations are, or have been, conducted by, or on behalf of, the Department of 
Energy (except for buildings, structures, premises, grounds, or operations covered by 
Executive Order No. 12344, dated February 1, 1982 ( 42 U.S.C. 7158 note), pertaining to the 
Naval Nuclear Propulsion Program); and 

(B)     with regard to which the Department of Energy has or had-

(i)                  a proprietary interest; or

(ii)                entered into a contract with an entity to provide management and 
operation, management and integration, environmental remediation services, 
construction , or maintenance services. 

Section 30.111(a) of the regulations states that, "Except where otherwise provided in the Act and these 
regulations, the claimant bears the burden of proving by a preponderance of the evidence the existence 
of each and every criterion necessary to establish eligibility under any compensable claim category set 
forth in § 30.110.  Proof by a preponderance of the evidence means that it is more likely than not that 
the proposition to be proved is true.  Subject to the exceptions expressly provided in the Act and these 
regulations, the claimant also bears the burden of providing to OWCP all written medical 
documentation, contemporaneous records, or other records and documents necessary to establish any 
and all criteria for benefits set forth in these regulations."  20 C.F.R. § 30.111(a).

The record in this case demonstrates that you did not provide the requested employment evidence to 
show that your spouse was a Department of Energy employee or contractor employee at a Department 
of Energy facility, nor an atomic weapons employee at an atomic weapons employer facility, as those 
facilities are defined in 42 U.S.C. § 7384l(4) and (12).

You were advised of the deficiencies in your claim.  Based on my review of the evidence in your case 
record, your objections and pursuant to the authority granted by § 30.316(b) of the EEOCIPA 
regulations, I find that the district office’s December 27, 2002, recommended decision is correct in the 
denial of your claim.  The recommended decision denied your claim, because although you had 
submitted medical evidence showing that your spouse was diagnosed with leukemia, you did not 
submit the requested employment evidence showing that your spouse was a Department of Energy 
employee or contractor employee at a Department of Energy facility, nor an atomic weapons employee 
at an atomic weapons employer facility, as those facilities are defined in 42 U.S.C. § 7384l(4) and (12).
 Thus the undersigned finds that you were given the opportunity but have not established that your 
spouse was employed at a covered facility.  You reported on the employment history form that your 
spouse was employed by the Fercleve Corporation, Manhattan Project in Oak Ridge, TN from 1944 to 
1946.  The evidence of record to date does not show that your spouse was a Department of Energy 
employee or contractor employee at a Department of Energy facility, nor an atomic weapons employee 
at an atomic weapons employer facility, as those facilities are defined in 42 U.S.C. § 7384l(4) and 
(12).  Therefore you have not established that your spouse is a covered employee with cancer as 
defined under the EEOICPA.  You objected and indicated that your spouse worked for Fercleve 
Corporation on loan from the United States Army.  The employment evidence of record does not 
substantiate that your spouse is a covered employee as defined under the EEOICPA.  In order to be 
potentially eligible under the EEOICPA, an employee must have had covered employment. The 



evidence of record does not show that your spouse had covered employment.       

Upon review of the entire case file, I find that you have not submitted evidence to substantiate that your
spouse is a covered employee as defined by 42 U.S.C. § 7384l(1) nor a covered employee with cancer 
as defined under 42 U.S.C. § 7384l(9), as the evidence of record does not substantiate that your spouse 
was a Department of Energy employee, Department of Energy contractor employee or an atomic 
weapons employee who contracted the cancer after beginning such employment.  I also find that the 
district office’s recommended decision is supported by the evidence and the law, and cannot be 
overturned based on the additional information you submitted.  For the reasons stated above, your 
claim for benefits for the claimed condition of leukemia is therefore denied.

Cleveland, Ohio                                                

Tracy Smart, Hearing Representative

EEOICPA Fin. Dec. No. 55793-2004 (Dep’t of Labor, September 22, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 
42 U.S.C. § 7384 et seq.  Upon a careful review of the facts and an independent review of the record, 
the Final Adjudication Branch concludes that the evidence of record is insufficient to allow 
compensation under the Act.  Accordingly, your claim for benefits is denied. 

STATEMENT OF THE CASE

On March 22, 2004, you filed a Form EE-1 (Claim for Benefits under the EEOICPA), based on the 
conditions of prostate cancer, emphysema and possible lung cancer.  You also provided a Form EE-3 
(Employment History), on which you indicated that you worked at the Weldon Spring Plant from 1956
to 1967, and that you wore a dosimetry badge. 

Information obtained from a Department of Energy (DOE) representative and the Oak Ridge Institute 
for Science and Education database indicated that you worked as a contractor employee at the Weldon 
Spring Plant from July 17, 1956 to June 30, 1966.  The Weldon Spring Plant is recognized as a covered
DOE facility from 1957 to 1967 and 1985 to the present (for remediation).  See Department of Energy, 
Office of Worker Advocacy, Facility List.

By letters dated March 31, May 5, and June 14, 2004, the Seattle district office notified you that they 
had completed the initial review of your claim for benefits under the EEOICPA, but additional medical
evidence was needed in order to establish a claim.  You were requested to provide documentation of a 
covered occupational illness, specifically, cancer.

You provided medical documentation which indicated that you received treatment for conditions 
including hypertension, diabetes mellitus, bronchitis and emphysema.  In addition, a hospital discharge
summary report from a hospital stay from April 15 to April 16, 1993, indicated that you were admitted 
to the hospital for a medical procedure following a radical prostatectomy, which was performed “in 
order to allow the patient to be treated for his cancer of the prostate.”  The date of diagnosis of prostate



cancer was not noted.

The record also includes several telephone messages, which indicate that you, with the assistance of 
your authorized representative, have been trying to obtain the medical records pertaining to your 
diagnosis of prostate cancer and the date of diagnosis, but that you have not yet received the medical 
records.

On July 16, 2004, the Seattle district office recommended denial of your claim for benefits.  The 
district office concluded that you did not provide sufficient evidence as proof that you were diagnosed 
with a covered occupational illness as defined by § 7384l(15) of the Act.  See 42 U.S.C. § 7384l(15).  
The district office further concluded that you were not entitled to compensation as outlined under § 
7384s of the Act.  See 42 U.S.C. § 7384s.

FINDINGS OF FACT

1.      You filed a claim for employee benefits on March 22, 2004.
2.      You worked at the Weldon Spring Plant, a covered Department of Energy facility, from July 17, 
1956 to June 30, 1966.
3.      You did not submit sufficient medical evidence establishing a date of diagnosis of a covered 
occupational illness under the EEOICPA.

CONCLUSIONS OF LAW

The undersigned has reviewed the recommended decision issued by the Seattle district office on July 
16, 2004.  I find that you have not filed any objections to the recommended decision as provided by § 
30.316(a) of the regulations and that the sixty-day period for filing such objections, as provided for in 
section 30.310(a) has expired.  See 20 C.F.R. §§ 30.310(a), 30.316(a).

In order to be afforded coverage under Part B of the EEOICPA, you must establish that you were 
diagnosed with a designated occupational illness incurred as a result of exposure to silica, beryllium, 
and/or radiation:  cancer, beryllium sensitivity, chronic beryllium disease, and silicosis.  See 42 U.S.C. 
§ 7384l(15), 20 C.F.R. § 30.110(a).

You filed a claim based on the condition of emphysema, which is not a compensable illness under Part 
B of the Act.  You also filed a claim based on prostate cancer and possible lung cancer.  Under the 
EEOICPA, a claim for cancer must be demonstrated by medical evidence that sets forth the diagnosis 
of cancer and the date on which the diagnosis was made.  See 20 C. F. R. § 30.211.  

The record in this case shows that by letters dated March 31, May 5, and June 14, 2004, you were 
requested to provide the required information to prove a medical condition.  While a hospital discharge
report dated April 16, 1993, contains a reference to your treatment for prostate cancer, the evidence of 
record does not contain a date of diagnosis of this cancer.  Without the date of prostate cancer 
diagnosis, it is not possible to determine if this cancer was related to your employment at the Weldon 
Spring Plant.  In regard to you claim for possible lung cancer, the medical documentation of record 
does not indicate a diagnosis of lung cancer.  

It is the claimant’s responsibility to establish entitlement to benefits under the Act.  The EEOICPA 
regulations at § 30.111(a) state that the claimant bears the burden of proving by the preponderance of 
the evidence, the existence of each and every criterion under any compensable claim category set forth



in section 30.110.  Proof by a preponderance of the evidence means that it is more likely than not that 
the proposition to be proved is true.  Subject to the exceptions expressly provided in the Act and 
regulations, the claimant also bears the burden of providing to the Office of Workers’ Compensation 
Programs all written medical documentation, contemporaneous records, or other records and 
documents necessary to establish any and all criteria for benefits set forth in the regulations.  See 20 
C.F.R. § 30.111(a).

The record in this case shows that you did not provide sufficient medical documentation of a covered 
occupational illness under the Act.  Therefore, your claim must be denied.

For the above reasons, the Final Adjudication Branch concludes that the evidence of record is 
insufficient to allow compensation under the Act.  Accordingly, your claim for benefits is denied.  

Seattle, WA

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch

Consequential conditions

EEOICPA Fin. Dec. No. 19516-2004 (Dep’t of Labor, October 15, 2004)

NOTICE OF FINAL DECISION AND REMAND ORDER

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claim is accepted.

STATEMENT OF THE CASE

On January 15, 2002, you filed a Form EE-1, Claim for Benefits under the EEOICPA.  The claim was 
based, in part, on the assertion that you were an employee of a Department of Energy (DOE) contractor
at a DOE facility.  You stated on the Form EE-1 that you were filing for chronic obstructive pulmonary 
disease (COPD).  

On the Form EE-3, Employment History, you stated you were employed at the Paducah gaseous 
diffusion plant (PGDP) in Paducah, Kentucky from 1951 to 1954 and 1957 to 1963.  The Department 
of Energy verified this employment as June 6, 1952 to December 23, 1954 and January 20, 1958 to 
January 11, 1963.  

The district office found that the medical evidence disclosed findings consistent with the diagnosis of 
chronic beryllium disease (CBD).  On August 20, 2004, the Jacksonville district office issued a 
decision recommending that you are entitled to compensation of $150,000 for chronic beryllium 
disease and that COPD is a consequential obstructive lung injury of CBD.  The district office’s 
recommended decision also concluded that you are entitled to medical benefits effective January 15, 
2002 for chronic beryllium disease and the consequential injury of COPD.  



On September 20, 2004, the Final Adjudication Branch received your written notification that you 
waive any and all objections to the recommended decision.  

I have reviewed the medical evidence and find that it is sufficient to establish a diagnosis of 
pre-January 1, 1993 chronic beryllium disease.  According to § 7384l(13)(B) of the Act, the term 
“established chronic beryllium disease” means chronic beryllium disease as established by 
occupational or environmental history, or epidemiologic evidence of beryllium exposure; and, any 
three of the following criteria:

 Characteristic chest radiographic (or computed tomography (CT) abnormalities; 

 Restrictive or obstructive lung physiology testing or diffusing lung capacity defect; 

 Lung pathology consistent with chronic beryllium disease; 

 Clinical course consistent with a chronic respiratory disorder; 

 Immunologic tests showing beryllium sensitivity.  

According to the Department of Energy’s Covered Facilities List, exposure to beryllium was possible 
during your employment at the PGDP.  Your verified work for at least one day between 1952 and 1963 
is sufficient to establish that you were exposed to beryllium.  You have also submitted sufficient 
evidence to meet 3 of the above criteria:  (1) Radiological reports of the chest from 1991, 1993, 1997 
and 2001 show lung fibrosis, interstitial markings and chronic inflammatory changes; these findings 
are characteristic of CBD;  (2) a 1993 pulmonary function test report contains a finding of a severe 
obstructive airway disease; this finding shows obstructive lung physiology testing; (3) medical reports 
from 1989 to 2001 contain findings of COPD, oxygen dependency and the use of bronchodilators; 
these findings show a clinical course consistent with a chronic respiratory disorder such as CBD.  The 
evidence of record is sufficient to establish a diagnosis of pre-January 1, 1993 chronic beryllium 
disease.               

I also find that the case must be remanded for a determination regarding the claimed condition of 
chronic obstructive pulmonary disease (COPD).  The district office determined that COPD was a 
consequential injury of CBD.  However, the implementing regulations are clear in stating that an injury,
illness, impairment or disability sustained as a consequence of beryllium sensitivity or established 
chronic beryllium disease must be established with a fully rationalized medical report by a physician 
that shows the relationship between the injury, illness, impairment or disability and the beryllium 
sensitivity or established chronic beryllium disease.  Neither the fact that the injury, illness, impairment
or disability manifests itself after a diagnosis of beryllium sensitivity or established chronic beryllium 
disease, nor the belief of the claimant that the injury, illness, impairment or disability was caused by the
beryllium sensitivity or established chronic beryllium disease is sufficient in itself to prove a causal 
relationship.[1] The medical evidence does not contain the required medical opinion.    

FINDINGS OF FACT

1.  On January 15, 2002, you filed a Form EE-1, Claim for Benefits under the EEOICPA. 

2.  The medical evidence is sufficient to establish that you have chronic beryllium disease.  42 U.S.C. §



7384l(13).

3.    You were employed at the Paducah gaseous diffusion plant, Paducah, Kentucky, from June 6, 1952
to December 23, 1954 and January 20, 1958 to January 11, 1963.  Beryllium was present at this facility
during the time you were employed.  Since you were exposed to beryllium in the performance of duty, 
you are a covered beryllium employee as defined in the Act.  42 U.S.C. § 7384l(7).

4.  The Jacksonville district office issued the recommended decision on August 20, 2004. 

5.    On September 20, 2004, the Final Adjudication Branch received your written notification that you 
waive any and all objections to the recommended decision.

CONCLUSIONS OF LAW

I find that you are a covered beryllium employee as defined in the Act and that your chronic beryllium 
disease is a covered condition under the Act and the implementing regulations.  42 U.S.C. §§ 7384l(7), 
7384l(13).  

I find that the recommended decision is in accordance with the facts and the law in this case, and that 
you are entitled to $150,000 and medical benefits effective January 15, 2002, for chronic beryllium 
disease pursuant to §§ 7384s(a) and 7384t of the EEOICPA.  42 U.S.C. §§ 7384s(a), 7384t.

Your claimed condition of chronic obstructive pulmonary disease is remanded to the district office for a
determination on your eligibility for benefits for this condition.  After obtaining the appropriate 
information and reviewing the facts in accordance with the EEOICPA and the implementing 
regulations, the district office should issue a new decision in accordance with office procedure.[2]  

Jacksonville, FL

James Bibeault

Hearing Representative

[1]  20 CFR § 30.207(d)

[2] Federal (EEOICPA) Procedure Manual, Chapter 2-1000.5a (June 2002).

EEOICPA Fin. Dec. No. 10032182-2006 (Dep’t of Labor, March 3, 2008)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, your claim is approved for 
impairment benefits in the amount of $195,000.00 based on lung cancer under Part E of EEOICPA, 
approved for $55,000.00 in wage-loss benefits under Part E, and approved for the consequential illness 
of coronary artery disease under Part E.  You received state workers’ compensation benefits of 
$126,173.60 for your covered illness of lung cancer, and this will be coordinated with your Part E 
benefits, leaving your net entitlement to compensation under Part E as $123,826.40.



STATEMENT OF THE CASE

On October 15, 2001, you filed a claim for benefits under Part E (formerly Part D) of EEOICPA and 
identified lung cancer as the illness that allegedly resulted from your employment at a Department of 
Energy (DOE) facility.  On February 20, 2004, the FAB issued a final decision concluding that you 
were entitled to lump-sum monetary and medical benefits for your lung cancer under Part B of 
EEOICPA.  Based on that conclusion, you were awarded $150,000.00 and medical benefits for your 
lung cancer under Part B.  On August 9, 2006, the FAB issued a final decision that also awarded you 
medical benefits under Part E of EEOICPA for your lung cancer.

On January 8, 2007, the district office received your request for impairment and wage-loss benefits 
under Part E based on your lung cancer.  You elected to have a physician selected by the Department of
Labor perform the impairment rating.  You also you stated that you first experienced wage-loss 
beginning in 1997, when you were “officially medically retired from work at Westinghouse Savannah 
River Plant” and that this wage-loss has continued since then.

The DOE confirmed your employment at the Savannah River Site (SRS) in Aiken, South Carolina from
April 23, 1984 to November 1, 1997.  You worked for E.I. DuPont and Westinghouse, two DOE 
contractors, during your employment at the SRS.  The medical evidence includes a January 3, 1995 
pathology report, signed by Dr. Sharon Daspit, which confirms a diagnosis of squamous cell carcinoma
of the left lung.  On April 25, 2007, the district office also received your request that your coronary 
artery disease be accepted as a consequential illness of your lung cancer, as it is related to your 
radiation treatment for your lung cancer.

To determine your “minimum impairment rating” (the percentage rating representing the extent of 
whole person impairment, based on the organ and body functions affected  by your covered illnesses 
and the extent of the impairment attributable to your covered illnesses), the district office referred your 
file material to a District Medical Consultant (DMC).  

On April 18, 2007, the DMC reviewed the medical evidence of record and determined that pursuant to 
Table 8-2 of the Fifth Edition of the American Medical Association’s Guides to the Evaluation of 
Permanent Impairment, your covered illness of lung cancer resulted in a Class 4 respiratory disorder 
that translated to a 73% whole person impairment.  The DMC also determined that pursuant to Table 
3.6a of the Guides, your coronary artery disease resulted in an 18% whole person impairment.  Using 
the combined values chart contained in the Guides, the DMC concluded that you had a 78% whole 
person impairment due to your covered illnesses of lung cancer and coronary artery disease.  The DMC
explicitly stated that your cardiac condition is “due to the radiation of the lung cancer, and such is a 
known complication of chest radiation.”

You submitted your Social Security Administration earnings statement, which shows that you last had 
recorded wages in 1997.  An April 8, 1997 letter from Dr. James R. Mobley states that your pulmonary 
and cardiovascular systems “are so marginal that any stress will possibly cause an exacerbation” of 
your problems, and that in his opinion you should be considered totally disabled from gainful 
employment.  

You submitted a copy of your “Compromise Settlement Agreement and Petition for Approval” 
confirming that you received a settlement of your state workers’ compensation claim totaling 
$126,713.60 for your lung cancer.



On June 8, 2007, the Jacksonville district office issued a recommended decision finding that your 
coronary artery disease was a consequential illness related to your lung cancer treatment, that your 
accepted illnesses of lung cancer and coronary artery disease resulted in a 78% whole body 
impairment, that you were entitled to $195,000.00 in impairment benefits, and calculating your 
wage-loss benefits as $55,000, which was capped when the total amount of Part E monetary benefits 
reached $250,000.00.  From this combined maximum amount of $250,000.00, the district office 
subtracted your $126,173.60 in state workers’ compensation benefits and recommended that you be 
awarded a net payment of $123,826.40 in monetary benefits under Part E of EEOICPA.

In its recommended decision, the district office stated that you had no earnings reported to Social 
Security for the years 1998 through 2006; however, it stated that since total Part E compensation was 
statutorily capped at $250,000.00 and it was recommending that you receive $195,000.00 in 
impairment benefits, your wage-loss benefits were only calculated for the years 1998 through 2001 
(you are entitled to $15,000 in wage-loss benefits for the qualifying calendar years 1998 through 2000, 
and $10,000.00 for the qualifying calendar year 2001).  This totals $55,000.00 in wage-loss benefits.

On June 15, 2007, the FAB received your waiver of your right to object to the findings of fact and 
conclusions of law contained in the recommended decision.

On July 13, 2007, the FAB remanded your claim, and stated that the recommended decision did not 
take into account the full amount of wage-loss benefits to which you are entitled.  The FAB stated that, 
“It is true that total compensation, excluding medical benefits, under Part E may not exceed $250,000; 
however, it is the final number after coordination of state workers’ compensation benefits that cannot 
exceed $250,000, not the benefit amount before state workers’ compensation benefits are subtracted.”

On November 21, 2007, the Director of DEEOIC issued a Director’s Order vacating the July 13, 2007 
remand order issued by the FAB.  The Director’s Order stated that the only way to interpret the 
regulations at 20 C.F.R. § 30.626(a), which state “the OWCP will reduce the compensation payable 
under Part E by the amount of benefits the claimant receives from a state workers’ compensation 
program by reason of the same covered illness,” is to stop calculating the benefits an employee is 
entitled to under Part E at $250,000.00, and then coordinate the state workers’ compensation benefits.  

Following an independent review of the evidence of record, the undersigned hereby makes the 
following:

FINDINGS OF FACT

1. On October 15, 2001, you filed a claim for benefits under Part E (formerly Part D) of 
EEOICPA.  You identified lung cancer as the illness you alleged resulted from your 
employment at a DOE facility.  

2. On February 20, 2004, the FAB issued a final decision determining that you were entitled to 
lump-sum and medical benefits for your lung cancer under Part B, and awarding you 
$150,000.00 and medical benefits for your lung cancer under Part B. 

3. On August 9, 2006, the FAB issued a final decision awarding you medical benefits under Part E 
of EEOICPA for your covered illness of lung cancer. 



4. Your coronary artery disease is a consequential illness of your lung cancer. 

5. On April 18, 2007, the DMC reviewed the medical evidence of record and determined that your 
covered illness of lung cancer and covered consequential illness of coronary artery disease 
resulted in a 78% whole person impairment. 

6. You last had recorded wages in 1997.  Your doctor states that your pulmonary and 
cardiovascular systems “are so marginal that any stress will possibly cause an exacerbation” of 
your problems, and that in his opinion you should be considered totally disabled from gainful 
employment. 

7. You were born on October 5, 1942 and turned 55 years old in 1997.  Your normal Social 
Security retirement age is 65 years. 

8. You received $126,173.60 in state workers’ compensation benefits for your lung cancer, based 
on exposure to ionizing radiation. 

Based on these facts, the undersigned hereby makes the following: 

CONCLUSIONS OF LAW

If the claimant waives any objections to all or part of the recommended decision, the FAB may issue a 
final decision accepting the recommendation of the district office, either in whole or in part.  20 C.F.R. 
§ 30.316(a).  You have waived your right to file objections to the findings of fact and conclusions of 
law issued in the May 9, 2007 recommended decision.

Under Part E of EEOICPA, a “covered DOE contractor employee” with a “covered illness” shall be 
entitled to impairment benefits based upon the extent of whole person impairment of all organs and 
body functions that are compromised or otherwise affected by the employee’s “covered illness.”  See 
42 U.S.C § 7385s-2(a); 20 C.F.R. § 30.901(a).  This “minimum impairment rating” shall be determined
in accordance with the Fifth Edition of the Guides.  See 42 U.S.C. § 7385s-2(b).  The statute provides 
that for each percentage point of the “minimum impairment rating” that is a result of a “covered 
illness,” the “covered DOE contractor employee” shall receive $2,500.00.  See 42 U.S.C. § 7385s-2(a)
(1).  

The evidence of record indicates that you are a covered DOE contractor employee with a covered 
illness of lung cancer and a covered consequential illness of coronary artery disease.  You have a 
“minimum impairment rating” of 78% of your whole body as a result of your covered illnesses of lung 
cancer and coronary artery disease, based on the Guides. You are therefore entitled to $195,000.00 in 
impairment benefits (78 x $2,500 = $195,000.00) under Part E of EEOICPA.

In order to be entitled to wage-loss benefits under Part E, you must submit factual evidence of your 
wage-loss and medical evidence that is of sufficient probative value to establish that the period of 
wage-loss at issue is causally related to your covered illness.  See Federal (EEOICPA) Procedure 
Manual, Chapter E-800.6b (September 2005).  You were born on October 5, 1942 and turned 55 years 
old in 1997.  Your normal Social Security retirement age is 65 years.  You last had recorded wages in 
1997 and have not had any wages since then.  Your doctor states that your pulmonary and 
cardiovascular systems “are so marginal that any stress will possibly cause an exacerbation” of your 



problems, and that in his opinion you should be considered totally disabled from gainful employment.  
This is sufficient to show that you had wage-loss related to your covered illnesses of lung cancer and 
coronary artery disease beginning in 1998.

Accordingly, your claim for wage-loss benefits under Part E of EEOICPA is accepted in the amount of 
$55,000.00.  You are entitled to $15,000.00 in wage-loss benefits for the qualifying calendar years 
1998 through 2000, and $10,000.00 for the qualifying calendar year 2001.  This totals $55,000.00 in 
wage-loss benefits, which together with your $195,000.00 in impairment benefits, totals the statutory 
maximum of $250,000.00.  Therefore, your wage-loss eligibility ends there.

All benefits payable under Part E of EEOICPA must be coordinated with the amount of any state 
workers’ compensation benefits that were paid to the claimant for the same covered illness or illnesses. 
See 42 U.S.C. § 7385s-11.  Based on the evidence in the file, this results in a reduction of the maximum
amount payable to you in impairment and wage-loss benefits, $250,000.00, by $126,173.60, resulting 
in a net entitlement of $123,826.40.

Therefore, your claim for the consequential illness of coronary artery disease is accepted under Part E.  
Your claim for impairment and wage-loss benefits under Part E for your lung cancer and coronary 
artery disease is also accepted, and you are awarded a net amount of $123,826.40.  

Washington, DC

Carrie A. Rhoads

Hearing Representative

Final Adjudication Branch

Covered employment

EEOICPA Fin. Dec. No. 1400-2002 (Dep’t of Labor, January 22, 2002)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA). 

On December 12, 2001, the Seattle District Office issued a recommended decision concluding that the
deceased covered employee was a member of the Special Exposure Cohort, as that term is defined in §
7384l(14)  of the EEOICPA, and that  you are entitled to compensation in the amount  of $150,000
pursuant to § 7384s of the EEOICPA as his survivor.  On December 17, 2001, the Final Adjudication
Branch received written notification from you waiving any and all  objections to the recommended
decision.

The undersigned has reviewed the evidence of record and the recommended decision issued by the
Seattle district office on December 12, 2001, and finds that:

In a report dated August 20, 1996, Dr. John Mues diagnosed the deceased covered employee with 



mixed squamous/adenocarcinoma of the lung.  The report states the diagnosis was based on the results 
of a thoracoscopy and nodule removal. Lung cancer is a specified disease as that term is defined in § 
7384l(17)(A) of the EEOICPA and 20 CFR § 30.5(dd)(2) of the EEOICPA regulations.

You stated in the employment history that the deceased covered employee worked for S.S. Mullins on 
Amchitka Island, Alaska from April 21, 1967 to June 17, 1969.  Nancy Shaw, General Counsel for the 
Teamsters Local 959 confirmed the employment by affidavit dated November 1, 2001.  The affidavit is 
acceptable evidence in accordance with § 30.111 (c) of the EEOICPA regulations.

Jeffrey L. Kotch[1], a certified health physicist, has advised it is his professional opinion that 
radioactivity from the Long Shot underground nuclear test was released to the atmosphere a month 
after the detonation on October 29, 1965. He further states that as a result of those airborne radioactive 
releases, SEC members who worked on Amchitka Island, as defined in EEOICPA § 7384l(14)(B), 
could have been exposed to ionizing radiation from the Long Shot underground nuclear test beginning 
a month after the detonation, i.e., the exposure period could be from approximately December 1, 1965 
through January 1, 1974 (the end date specified in EEOICPA, § 7384l(14)(B)).  He supports his 
opinion with the Department of Energy study, Linking Legacies, DOE/EM-0319, dated January 1997, 
which reported that radioactive contamination on Amchitka Island occurred as a result of activities 
related to the preparation for underground nuclear tests and releases from Long Shot and Cannikin.  
Tables 4-4 and C-1, on pages 79 and 207, respectively, list Amchitka Island as a DOE Environmental 
Management site with thousands of cubic meters of contaminated soil resulting from nuclear testing.

The covered employee was a member of the Special Exposure Cohort as defined in § 7384l(14)(B) of 
the EEOICPA and §§ 30.210(a)(2) and 30.213(a)(2) of the EEOICPA regulations.  This is supported by 
evidence that shows he was working on Amchitka Island for S.S. Mullins during the potential exposure
period, December 1, 1965 to January 1, 1974.

The covered employee died February 17, 1999.  Metastatic lung cancer was included as a immediate 
cause of death on the death certificate.

You were married to the covered employee August 18, 1961 and were his wife at the time of his death.  
You are the eligible surviving spouse of the covered employee as defined in § 7384s of the EEOICPA, 
as amended by the National Defense Authorization Act (NDAA) for Fiscal Year 2002 (Public Law 
107-107, 115 Stat. 1012, 1371, December 28, 2001.[2]

The undersigned hereby affirms  the award of $150,000.00 to  you as  recommended by the Seattle
District Office.

Washington, DC

Thomasyne L. Hill

Hearing Representative

[1] Jeffrey L. Kotch is a certified health physicist employed with the Department of Labor, EEOICP, Branch of Policies,
Regulations and Procedures.  He provided his professional opinion in a December 6, 2001 memorandum to Peter Turcic,
Director of EEOICP.

[2] Title XXXI of the National Defense Authorization Act for Fiscal Year 2002 amended the Energy Employees 



Occupational Illness Compensation Program Act.

EEOICPA Fin. Dec. No. 1704-2003 (Dep’t of Labor, February 10, 2003)

NOTICE OF FINAL DECISION - REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA).  On January 22, 
2003, Attorney Mike G. Nassios, your authorized representative, wrote to the FAB and filed objections 
to the November 27, 2002 recommended decision of the Jacksonville district office.  Your objections 
have been considered by means of a review of the written record. 

STATEMENT OF THE CASE

On August 9, 2001, you filed a claim (Form EE-1) for benefits under the EEOICPA.  You identified 
lung cancer as the diagnosed condition being claimed.  You stated that Paul Rankin employed you as a 
pipe layer and laborer at the K-25 and Y-12 Plants at Oak Ridge from 1958 to 1964.  Based upon the 
evidence of record, the Jacksonville district office issued a recommended decision on November 27, 
2002, in which it concluded that you were not employed as a contracted or subcontracted employee at 
an atomic weapons employer or facility, nor at a Department of Energy facility, as those terms are 
defined in § 7384l of the EEOICPA and § 30.5 of the EEOICPA regulations.  42 U.S.C. § 7384l.  20 
C.F.R. § 30.5.  The district office also concluded that you are not a covered employee as that term is 
defined in § 7384l(1) of the EEOICPA.  42 U.S.C. § 7384l(1).

OBJECTIONS 

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision, pursuant to § 30.310 of the EEOICPA regulations.  20 C.F.R. § 30.310.  On January 22, 
2003, your attorney filed objection to the recommended decision of the district office.  Your attorney 
stated it was your position that you have proven by a preponderance of the evidence that you were 
employed as a contracted or subcontracted employee at an atomic weapons employer or facility or a 
Department of Energy (DOE) facility as those terms are defined in §§ 7384l of the EEOICPA and 30.5 
of the EEOICPA regulations.  42 U.S.C. § 7384l.  20 C.F.R. § 30.5.  He also stated it was your position 
that you had presented more evidence than a self-serving affidavit of yourself, in that you presented the
affidavit of other individuals and the DOE cannot legitimately rebut this proof in that the DOE records 
are not always all inclusive.  On January 30, 2003, your attorney submitted an affidavit from Fay Webb
in which she stated that you were employed by Paul Rankin from February 1958 until December 1958 
at the Y-12 Plant and from October 1964 to December 1964 at the K-25 plant.  Mrs. Webb identified 
herself as the wife of your co-worker.

You stated in your employment history (Form EE-3) that Paul Rankin employed you as a pipe layer 
and laborer from 1958 to 1964 at the K-25 and Y-12 Plants in Oak Ridge, TN.  You submitted a copy of
the Social Security Administration (SSA) statement of earnings which show Paul Rankin employed 
you in the third quarter of 1958 and the fourth quarter of 1964.  Mr. Franklin Whetsell, who identified 
himself as a work associate, and your wife signed affidavits (Form EE-4) stating that you were 
employed by Paul Rankin from 1958 to 1964.  On June 7, 2002, you advised the district office in 
writing that you worked for Paul Rankin at Oak Ridge for two different jobs.  You stated that the first 
job began around February 1958 and ended December 1958 at Y-12 and the second job at K-25 began 



and ended in 1964.  On September 5, 2002, Frank Whetsell wrote to the district office in regards to the 
affidavit he submitted and advised that “his father” worked for Paul Rankin during the years 1958 
through 1964.  Mr. Whetsell explained that he was a “kid” at the time so he doesn’t remember specific 
dates but he does recall his father “talking about working out there.”  

ANALYSIS

The DOE has advised that it has no employment information regarding you.  There has been no 
evidence submitted that establishes that Paul Rankin, the employer for whom you claim you worked, 
was a contractor at the Y-12 or K-25 plant.  The employment history (Form EE-3) you submitted 
conflicts with the SSA earnings statement and the information in your letter of June 7, 2002.  You 
stated in your employment history that you worked for Paul Rankin at the Y-12 and K-25 plants from 
1958 to 1964 but you stated in your June 7, 2002 letter to the district office that you worked at Oak 
Ridge on two different jobs.  You stated that the first job was at the Y-12 plant and began around 
February 1958 and ended December 1958.  The second job was at the K-25 plant and it began and 
ended in 1964.  You also stated in your June 7, 2002 letter that you have no exact recollection of the 
dates.  The SSA earnings statement only shows earnings for the third quarter in 1958 and the fourth 
quarter in 1964 which would not total the 250 days required to establish that you are a member of the 
Special Exposure Cohort.  You submitted an affidavit from Franklin Whetsell in which he identified 
himself as a “work associate” and in response to the question to describe his knowledge of your 
employment history, he stated you were employed by Paul Rankin from 1958 to 1964 at the DOE 
facilities in Oak Ridge, TN (K-25 and Y-12).  However, on September 5, 2002, Mr. Whetsell advised 
the district office, by letter, that his father worked with you during the years 1958 through 1964.  He 
also stated that he was a kid at the time and he did not remember specific dates.  Mr. Whetsell’s letter 
conflicts with the information provided on his affidavit.  Your wife submitted an affidavit in which she 
stated that you worked for Paul Rankin at the Oak Ridge Facilities from 1958 to 1964 which conflicts 
with the information that you provided as clarification in your June 7, 2002 letter.  The information 
provided by Mrs. Webb in her affidavit is in conflict with the SSA earnings statement.

The EEOICPA regulations at § 30.111(c) allows for the acceptance of written affidavits or declarations
as  evidence  of  employment  history  for  the  purpose  of  establishing  eligibility.  Pursuant  to  the
EEOICPA regulations at § 30.111(a), the claimant bears the burden of proving by a preponderance of
the evidence the existence of each and every criterion under any compensable claim category set forth
in § 30.110. Proof by a preponderance of the evidence means that it is more likely than not that the
proposition to be proved is true.  20 C.F.R. §§ 30.111(a), 30.111(c).  A claimant will not be entitled to
any presumption otherwise provided for in the EEOICPA regulations if substantial evidence exists that
rebuts the existence of the fact that is the subject of the presumption.  See 20 C.F.R. § 30.111(d).  The
evidence  of  record  is  not  sufficient  to  establish  you  are  a  covered  employee  as  defined  in  the
EEOICPA.  See 42  U.S.C.  §§  7384l(1),  7384l(4),  7384l(7),  7384l(9),  7384l(11),  7384l(14).  The
evidence of record is not sufficient to establish that Paul Rankin was a contractor for the DOE.

CONCLUSION:

Based on my review of your case record and pursuant to the authority granted by § 30.316(b) of the 
EEOICPA regulations, I find that the district office’s November 27, 2002 recommended decision is 
correct and I accept those findings and the recommendation of the district office.

Therefore, I find that you are not entitled to benefits under the Act, and that your claim for 



compensation must be denied.  

Washington, DC

Thomasyne L. Hill

Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 10432-2004 (Dep’t of Labor, September 13, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  Upon a careful review of the facts and an independent review of the record, the 
Final Adjudication Branch concludes that the evidence of record is insufficient to allow compensation 
under the Act.  Accordingly, your claim for benefits is denied.

STATEMENT OF THE CASE

On September 24, 2001, you filed a claim, Form EE-1, for benefits under the EEOICPA based on 
prostate cancer, stomach cancer, other lung condition specified as a spot, goiter and an unspecified 
throat condition.  

Medical evidence submitted in support of your claim included a surgical pathology report dated 
January 9, 1995 that showed a diagnosis of adenocarcinoma of the stomach and a hospital discharge 
summary dated January 11, 1995 that showed a diagnosis of gastric carcinoma.  The medical evidence 
also showed diagnoses of benign prostatic hyperplasia in January 1995; multinodular goiter, status 
post; right thyroid lobectomy in March 1997; and stable pulmonary nodules in February 2000.  

You provided an employment history on Form EE-3 indicating that you were employed at INCO, 
Reduction Pilot Plant (RPP) in Huntington, West Virginia from October 11, 1952 to 1986.  The 
Huntington Pilot Plant in Huntington, West Virginia is recognized as a DOE facility from 1951 to 1963,
and from 1978 to 1979.  See Department of Energy Worker Advocacy Facilities List.  

On October 5, 2001, the Cleveland district office notified you that your claims for a goiter, lung and 
throat conditions were not covered under the Act.  

On January 14, 2002, the Department of Energy (DOE) reported that they had no employment 
information on you.  On January 29, 2002, the Cleveland district office notified you that DOE does not 
have any employment record to show that you worked for INCO at the RPP during the period of your 
employment.  You were advised to furnish any document or documents (copy of security clearance, ID 
card, SSA records, etc.) that would establish your employment at INCO from 1952 to 1986.  You were 
also advised that you could ask others to affirm your employment by INCO by completing and 
returning an Employment History Affidavit (Form EE-4).  You were asked to provide the requested 
evidence within 30 days of the letter.  



In response on April 8, 2002, you submitted a copy of your Itemized Statement of Earnings from the 
Social Security Administration (SSA) that showed you received earnings from INCO Alloys 
International Inc. from 1952 to 1986.  

On December 8, 2003, the Cleveland district office requested the DOE’s corporate verifier for INCO to
determine whether you worked in the RPP.  On December 15, 2003, the DOE’s corporate verifier 
reported that no record was found to establish that you were assigned and/or worked in the RPP while 
employed by INCO from 1952 to 1986.  

On January 27, 2004, the Cleveland district office explained that while the evidence shows that you 
worked at INCO in Huntington, West Virginia from 1952 to 1986, there is no evidence showing that 
you were assigned and/or worked in the RPP, the covered nuclear portion of the facility, while 
employed by INCO from 1952 to 1986.  The SSA records you submitted merely show that you 
received earnings from INCO from 1952 to 1986; however they do not place you within the RPP.  They
requested that you provide any documents that would show that you were assigned by INCO to work at
the RPP, the covered nuclear portion of the facility.  No response to this request was received.  

On July 1, 2004, the district office issued a recommended decision which concluded that you are not 
entitled to compensation under 42 U.S.C. § 7384s because the evidence failed to establish that the you 
are a covered employee, as defined by 42 U.S.C. § 7384l(1); and that you did not provide sufficient 
evidence to show that you were employed at an “atomic weapons employer facility” as defined in 42 
U.S.C. § 7384l(5) nor that you were employed at a “Department of Energy facility” as defined by 42 
U.S.C. § 7384l(12).  

FINDINGS OF FACT

1. You filed a claim for benefits under the EEOICPA on September 24, 2001. 

2. You were employed by INCO Alloys International Inc. in Huntington, West Virginia from 1956 
to 1986.  

3. The DOE’s corporate verifier for INCO confirmed that they have no record that you worked at
 the RPP, the covered nuclear portion of that facility.  The Huntington Pilot Plant was a 
Department of Energy (DOE) facility from 1951 to 1963 and from 1978 to 1979.  INCO was 
the DOE contractor at that facility from 1951 to 1963.  

4. You did not provide sufficient employment evidence to establish that you were assigned by 
INCO to work in the RPP.  

5. You were advised of the deficiencies in your claim and provided with the opportunity to correct 
them.  

CONCLUSIONS OF LAW

I have reviewed the recommended decision issued by the Cleveland district office on July 1, 2004.  I 
find that you have not filed any objections to the recommended decision, and that the sixty-day period 
for filing such objections has expired.  See 20 C.F.R. §§ 30.310(a), 30.316(a).



In order to be afforded coverage under the Energy Employees Occupational Illness Compensation 
Program Act, you must establish that you have been diagnosed with a designated occupational illness 
incurred as a result of exposure to silica, beryllium, and/or radiation:  cancer, beryllium sensitivity, 
chronic beryllium disease, and silicosis.  See 42 U.S.C. § 7384l(15); 20 C.F.R. § 30.110(a).  Further, 
the illness must have been incurred while in the performance of duty for the Department of Energy and 
certain of its vendors, contractors, and subcontractors, or for an atomic weapons employer or facility.  
See 42 U.S.C. §§ 7384l(4)-(7), (9), (11).  

Additionally, in order to be afforded coverage as a “covered employee with cancer,” you must show 
that you were a DOE employee, a DOE contractor employee, or an atomic weapons employee, who 
contracted cancer after beginning employment at a DOE facility or an atomic weapons employer 
facility.  See 42 U.S.C. § 7384l(9); 20 C.F.R. § 30.210(b).  While you did provide evidence of a 
diagnosis of stomach cancer, the record in its current posture lacks proof that you worked in covered 
employment under the Act.  

The record shows that by letters dated January 29, 2002 and January 25, 2004, you were requested to 
provide the required information to prove you had covered employment under the Act.  

It is the claimant’s responsibility to establish entitlement to benefits under the Act.  The EEOICPA 
regulations at § 30.111(a) state that the claimant bears the burden of proving by a preponderance of the 
evidence, the existence of every criterion under any compensable claim category set forth in § 30.110.  
Proof by a preponderance of the evidence means it is more likely than not that a given proposition is 
true.  Subject to the exceptions expressly provided in the Act and regulations, the claimant also bears 
the burden of providing to the Office of Workers’ Compensation Programs all written medical 
documentation, contemporaneous records, or other records and documents necessary to establish all 
criteria for benefits set forth in the regulations.  See 20 C.F.R. § 30.111(a).  

The record in this case shows that you did not submit proof that you had covered employment under 
the Act.  Therefore, your claim must be denied for lack of evidence showing that you had covered 
employment under the EEOICPA.  

For the above reasons the Final Adjudication Branch concludes that the evidence of record is 
insufficient to allow compensation under the Act.  Accordingly, your claim for benefits is denied.

Cleveland, Ohio

_______________________

Debra A. Benedict

Acting District Manager

Final Adjudication Branch

EEOICPA Fin. Dec. No. 17556-2003 (Dep’t of Labor, September 27, 2004)

NOTICE OF FINAL DECISION



This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  For the reasons set forth below, the Final Adjudication Branch accepts your 
claim for the condition of lung cancer under the EEOICPA.  

STATEMENT OF THE CASE

On December 13, 2001, you filed a claim, Form EE-2 (Claim for Survivor Benefits under the 
EEOICPA), based on the employment of your late husband, [Employee] (the employee).  You 
identified an unspecified cancer as the condition being claimed.  

Medical evidence submitted with the claim included a December 19, 1989 medical report from St. 
Mary’s Hospital, showing a diagnosis of poorly differentiated large cell carcinoma of the upper lobe of 
the right lung.  You also submitted a copy of a pathology report which diagnosed lung cancer on 
December 15, 1989.  

You provided a Form EE-3 (Employment History), indicating that your husband was employed with 
James Bolt, a subcontractor, while at the Portsmouth Gaseous Diffusion Plant (GDP) in Piketon, Ohio 
from approximately 1976 to 1985.  The Department of Energy (DOE) was unable to verify your 
husband’s employment.  Following appropriate development, on December 11, 2002, the Cleveland 
district office issued a recommended decision to deny the claim based on the lack of established 
employment at a facility covered under the Act.  On February 20, 2003, the Final Adjudication Branch 
affirmed the findings of the district office’s recommended decision.

On January 13, 2004, you requested that your case be reopened.  Along with your request, you 
submitted additional employment evidence.  On April 23, 2004, as a result of the additional 
employment evidence you submitted, a Director’s Order was issued vacating the February 20, 2003 
final decision of the Final Adjudication Branch denying your claim for compensation under the 
EEOICPA.  Your case was then returned to the Cleveland district office for consideration of the new 
evidence and issuance of a new recommended decision.

The Cleveland district office was able to verify that your husband was employed by James Bolt from 
about 1978 to 1985 based on an itemized statement of earnings provided by the Social Security 
Administration (SSA).  You also provided several letters and Forms EE-4 (Employment History 
Affidavit) from Pat Spriggs (your husband’s co-worker), Cassandra Bolt-Meredith (the wife of James 
Bolt, your husband’s employer), and [Name of Employee’s son-in-law] (your husband’s son-in-law) 
placing your husband on site at the Portsmouth GDP as a part-time subcontractor employee from 1978 
to 1985.  In addition, a letter from Bruce E. Peterson, General Manager of Ledoux & Company stating 
that “Mr. James Bolt was an independent subcontractor for Ledoux & Company performing witnessing 
services for various clients at the Portsmouth Gaseous Diffusion Nuclear Facility in Portsmouth, Ohio” 
supports that a contract existed between James Bolt, Ledoux & Company, and the Portsmouth GDP 
during the 1970’s and 1980’s.

You provided a copy of your marriage certificate, showing you and your husband were married on 
October 7, 1947.  You provided a copy of your husband’s death certificate showing he was married to 
you at his time of death on February 14, 1990.

On August 23, 2004, the Cleveland district office issued a recommended decision that concluded your 



husband is a member of the Special Exposure Cohort, as defined by § 7384l(14)(A).  The district office
further concluded that your husband was diagnosed with lung cancer, which is a specified cancer as 
defined by § 7384l(17)(A).  In addition, the district office concluded that you are the surviving spouse 
of the employee, as defined by § 7384s, and, as such, you are entitled to compensation in the amount of
$150,000.00 pursuant to § 7384s.  

On August 30, 2004, the Final Adjudication Branch received written notification that you waive any 
and all rights to file objections to the recommended decision.

FINDINGS OF FACT  

1. You filed a claim and presented medical evidence on December 13, 2001, based on your 
husband’s lung cancer. 

2. For the purposes of SEC membership, your husband was employed with James Bolt, a DOE 
subcontractor, at the Portsmouth GDP in Piketon, Ohio, from at least 1978 to 1985 

3. Your husband was employed for a number of work days aggregating at least 250 work days 
from September 1, 1954, to February 1, 1992, and during such employment worked in a job that
had exposures comparable to a job that is or was monitored through the use of dosimetry 
badges. 

4. On December 15, 1989, your husband was diagnosed with lung cancer.  

5. You are the surviving spouse of the employee and were married to him at least one year prior to 
his death. 

CONCLUSIONS OF LAW

In order to be considered a “member of the Special Exposure Cohort,” your husband must have been a 
Department of Energy (DOE) employee, DOE contractor employee, or an atomic weapons employee 
who was so employed for a number of work days aggregating at least 250 work days before February 
1, 1992, at a gaseous diffusion plant located in Paducah, Kentucky, Portsmouth, Ohio, or Oak Ridge, 
Tennessee, and, during such employment worked in a job that was monitored through the use of 
dosimetry badges for exposure at the plant of the external parts of the employee’s body; or had 
exposures comparable to a job that is, or, was monitored through the use of dosimetry badges, as 
outlined in 42 U.S.C. § 7384l(14)(A).  

The evidence of record establishes that your husband worked in covered employment at the Portsmouth
GDP from at least 1978 to 1985.  Consequently, he met the requirement of working more than an 
aggregate 250 days at a covered facility.  Also, the statute requires proof that the covered employee was
monitored through the use of dosimetry badges for exposure at the plant of the external parts of 
employee’s body.  You indicated that you were not sure whether your husband wore a dosimetry 
badge.  Under provisions of the Division of Energy Employees Occupational Illness Compensation 
(DEEOIC), employees who worked at the Portsmouth GDP between September 1, 1954 and February 
1, 1992 performed work that was comparable to a job that was monitored through the use of dosimetry 
badges.  See Federal (EEOICPA) Procedure Manual, Chapter 2-500.3 (June 2002).  Thus, your husband
met the dosimetry requirements of the Act.



The EEOICPA provides coverage for a specified cancer as defined in § 4(b)(2) of the Radiation 
Exposure Compensation Act (RECA) including cancer of the lung.  The medical evidence of record 
indicates that your husband was diagnosed with lung cancer.  Therefore, he is a member of the Special 
Exposure Cohort, who was diagnosed with a specified cancer under the Act.  See 42 U.S.C. § 7384l(17)
(A).

The employee is deceased and you have provided documentation that you are the surviving spouse of 
the employee, who was married to the employee at least one year immediately before his death.  See 42
U.S.C. § 7384s(e)(3)(A).  

For the foregoing reasons, the undersigned hereby accepts and approves your claim based on cancer of 
the lung.  You are entitled to compensation in the amount of $150,000, pursuant to § 7384s of the 
EEOICPA.  See 42 U.S.C. § 7384s(a)(1) and (e)(1)(A).  

Cleveland, Ohio

__________________________

Debra A. Benedict

Acting District Manager

Final Adjudication Branch

EEOICPA Fin. Dec. No. 59055-2004 (Dep’t of Labor, September 17, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  For the reasons set forth below, the Final Adjudication Branch accepts your 
claim for compensation based on rectal cancer.

STATEMENT OF THE CASE

You filed a claim, Form EE-1 (Claim for Employee Benefits under the EEOICPA), on July 7, 2004, 
based on rectal cancer/colon cancer.  You provided a copy of a histopathology report which diagnosed 
invasive adenocarcinoma, based on analysis of a rectal polyp obtained during a colonoscopy on 
February 24, 1997.  An operative report shows that you underwent a low anterior resection due to rectal
cancer on March 13, 1997.  The post-surgical pathology report diagnoses moderately differentiated 
adenocarcinoma of the colon.

You also provided a Form EE-3 (Employment History) in which you state that you worked for 
Dynamic Industrial (Dycon) at the Portsmouth Gaseous Diffusion Plant (GDP), in Piketon, OH, as a 
pipefitter from January 1983 to November 1984 and from January 1985 to June 1985.  You also report 
that you worked for the Marley Cooling Tower Co. at the Portsmouth GDP during March 1985.  You 
also state that you wore a dosimetry badge while so employed.



The Department of Energy (DOE) was unable to confirm your reported employment.  You provided 
copies of Forms W-2 which show that you were paid wages by Dynamic Industrial Cons. Inc. during 
1983, 1984, and 1985; and by the Marley Cooling Tower Co. in 1985.    A letter from the Financial 
Secretary Treasurer of the United Association of Journeymen and Apprentices of the Plumbing and 
Pipe Fitting Industry of the United States and Canada, Local Union 577, reports that you worked at the 
Portsmouth GDP for Dynamic Industrial from January 1983 to November 1984 and from January 1985
to June 1985; and for Marley Cooling Tower Co. during March 1985.  A representative of the DOE 
provided information which establishes that Dycon was a subcontractor at the Portsmouth GDP from 
1980 through 1986.  The Portsmouth GDP is recognized as a Department of Energy (DOE) facility 
from 1954 to 1998.  See Department of Energy, Office of Worker Advocacy Facilities List.

On August 6, 2004, the Cleveland district office issued a recommended decision concluding that you 
are a member of the Special Exposure Cohort (SEC), as defined by 42 U.S.C. § 7384l(14), who was 
diagnosed with rectal cancer, which is a specified cancer under 42 U.S.C. § 7384l(17).  In addition the 
district office concluded that, as a covered employee, you are entitled to compensation in the amount of
$150,000, pursuant to 42 U.S.C. § 7384s.  The district office also concluded that, pursuant to 42 U.S.C.
§ 7384s(b), you are entitled to medical benefits, as described in 42 U.S.C. § 7384t, beginning July 7, 
2004, for rectal cancer.

On August 19, 2004, the Final Adjudication Branch (FAB) received written notification that you waive 
any and all objections to the recommended decision.

The FAB received additional evidence subsequent to receipt of your waiver.  The DOE provided a copy
of a Personnel Clearance Master Card which shows that you were granted a security clearance with 
SWEC (Dynamic Indust.) on January 18, 1984.  No termination date is shown.  You submitted 
additional medical reports regarding your treatment for cancer.  Some of these were duplicates of 
reports already of record.  The remaining records discuss your treatment following surgery in March 
1997.

FINDINGS OF FACT

1.      You filed a claim for benefits on July 7, 2004.

2.      For purposes of SEC membership, you worked at Portsmouth GDP for Dycon during the periods 
of January 1983 to November 1984 and January 1985 to June 1985.

3.   The evidence of record establishes that Dycon was a subcontractor for the Portsmouth Gaseous 
Diffusion Plant from 1980 to 1986.

4.      You were employed for a number of work days aggregating at least 250 work days during the 
period of September 1, 1954, to February 1, 1992, and during such employment performed work that 
was comparable to a job that is or was monitored through the use of dosimetry badges.

5.      You were diagnosed with rectal cancer on February 24, 1997.

CONCLUSIONS OF LAW

In order to be considered a “member of the Special Exposure Cohort,” you must have been a 



Department of Energy (DOE) employee, DOE contractor employee, or an atomic weapons employee 
who was so employed for a number of work days aggregating at least 250 work days before February 
1, 1992, at a gaseous diffusion plant located in Paducah, Kentucky, Portsmouth, Ohio, or Oak Ridge, 
Tennessee, and, during such employment worked in a job that was monitored through the use of 
dosimetry badges for exposure at the plant of the external parts of employee’s body; or had exposures 
comparable to a job that is or was monitored through the use of dosimetry badges, as outlined in 42 
U.S.C. § 7384l(14)(A).

The evidence of record establishes that you worked in covered employment at the Portsmouth GDP 
from January 1983 to November 1984 and January 1985 to June 1985.  This meets the requirement of 
working more than an aggregate 250 days at a covered facility.  See 42 U.S.C. § 7384l(14)(A).  The 
Division of Energy Employees Occupational Illness Compensation (DEEOIC) has determined that 
employees who worked at the Portsmouth GDP between September 1954 and February 1, 1992, 
performed work that was comparable to a job that was monitored through the use of dosimetry badges. 
See Federal (EEOICPA) Procedure Manual, Chapter 2-500.3a (June 2002).  On that basis, you meet the
dosimetry badge requirement.
The Final Adjudication Branch notes that you claimed benefits based on rectal cancer/colon cancer.  
The medical evidence of record interchangeably refers to adenocarcinoma of the rectum and the colon. 
Regardless of the term used, the evidence reveals only a single tumor located in the rectum.  For that 
reason, your claim is considered to be based on a single occurrence of cancer in your rectum.
Rectal cancer is considered to be colon cancer, which is a specified cancer under the Act, and the 
medical evidence of record establishes a diagnosis of rectal cancer.  Therefore, you are a member of the
Special Exposure Cohort, who was diagnosed with a specified cancer.  See 42 U.S.C. §§ 7384l(14)(A) 
and (17).
For the reasons stated above, I accept your claim for benefits based on rectal cancer.  You are entitled to
compensation in the amount of $150,000, pursuant to 42 U.S.C. § 7384s.  Additionally, I conclude that,
pursuant to 42 U.S.C. § 7384s(b), you are entitled to medical benefits, as described in 42 U.S.C. § 
7384t, beginning July 7, 2004, for rectal cancer.
Cleveland, Ohio

_______________________________________

Debra A. Benedict

Acting District Manager

Final Adjudication Branch

EEOICPA Fin. Dec. No. 19750-2004 (Dep’t of Labor, November 12, 2004)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This decision of the Final Adjudication Branch (FAB) concerns your claims for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. §7384 et seq. (EEOICPA).  For the reasons stated below, your claims for benefits are denied.

STATEMENT OF THE CASE



On January 22, 2002, [Claimant 1] filed a claim (Form EE-2) for survivor benefits under the 
EEOICPA and identified carcinomatosis and bronchogenic carcinoma as the diagnosed conditions on 
which his claim was based.  On May 20, 2002, [Claimant 2] and [Claimant 3] filed claims for 
survivor benefits under the EEOICPA and identified carcinomatosis and bronchogenic carcinoma as the
diagnosed conditions on which their claims were based.  [Claimant 1] submitted an employment 
history form (EE-3) on which he stated that [Employee] was employed at the International Nickel 
Company (INCO) from 1951 until the early 1960s.  He also stated that [Employee] wore a dosimetry 
badge while employed.  As evidence of employment, the claimants submitted the following:

1.      Certificate of Membership in the INCO retirement system dated March 1952 acknowledging that 
[Employee] had been employed for one year.  

2.      Personnel Dept.-Absentee Record which shows [Employee] was employed by INCO from May 
1953 to January 1967 in the refinery department.

3.      Daily Treatment Cards which show [Employee] was hired On March 6, 1952.

4.      INCO personnel interoffice memo which states [Employee] last worked on January 7, 1967.

5.      INCO Personal Record which shows [Employee] was hired in the refinery department on March 
6, 1952, worked in the blacksmith and extrusion departments, and was pensioned effective May 8, 
1968.

6.      Affidavit from [Co-worker 1] in which he attested that he worked with [Employee] in the 
refinery and that [Employee] was assigned to pick up contaminated material from the pilot plant, and 
melt it in the furnace.  [Co-worker 1] also attested that [Employee] volunteered to work in the pilot 
plant during shut downs sweeping and cleaning.

7.      Affidavit from [Co-worker 2] in which he attested that he worked with [Employee]   in the 
1960s.  [Co-worker 2] also attested that he and [Employee] went to the pilot plant to load 
contaminated material and transport it back to the refinery department for melt down.  

On March 11, 2002, Department of Energy representative Roger M. Anders advised the district office, 
via Form EE-5, that the employment history provided contained information that was not accurate.  In 
an attachment, Mr. Anders advised that [Employee] was not employed in the covered portion of the 
plant.  On April 15, 2002, a representative of the Huntington Pilot Plant advised the district office, by 
telephone, that a refinery employee worked ½ mile from the reduction plant (old plant) which is the 
covered part of the plant.  On August 6, 2002, an INCO representative wrote to the district office and 
advised that [Employee] did not work in the Reduction Pilot Plant.  The district office determined that 
the preponderance of evidence establishes the employee was employed at the Huntington Pilot Plant 
for various periods from March 6, 1952 to May 10, 1971.

As medical evidence, the claimants submitted Dr. Donald P. Stacks April 22, 1971 medical report in 
which he states [Employee] was diagnosed with “bronchogenic carcinoma of the left with mediastinal 
metastases.”  The claimant submitted correspondence from the Cabell Wayne County Medical 
Examiner in which he states he had received a request for toxicology, pathology or autopsy reports but 
he could locate no records concerning [Employee].  The claimants also submitted a letter from St. 
Mary’s Medical Center which states, “No path report found for 1971.”



The claimants submitted a copy of the employee’s marriage certificate which shows he was married to 
[Spouse’s Maiden Name] on October 8, 1937.  The claimants submitted copies of their birth 
certificates which show their parents as [Employee] and [Spouse].  The claimants submitted a copy of 
the employee’s death certificate which shows he died on May 10, 1971 due to carcinomatosis and 
bronchogenic carcinoma and a copy of [Spouse]’s death certificate which shows she died on October 5,
1995.  

On February 12, 2003, the Cleveland district office referred the evidence of record to the National 
Institute for Occupational Safety and Health (NIOSH) to assist in determining if the employee’s lung 
cancer was at least as likely as not related to his employment at the Huntington Pilot Plant.  On 
November 29, 2003, December 2, 2003 and December 3, 2003, [Claimant 2], [Claimant 3] and 
[Claimant 1], respectively, signed a Form OCAS-1 indicating they had reviewed the NIOSH Draft 
Report of Dose Reconstruction and agreed that it identified all of the relevant information they 
provided to NIOSH.  On January 15, 2004, the district office received the Final Report of Dose 
Reconstruction from NIOSH.  The district office used the information provided in that report to 
determine that there was a 13.85% probability that the employee’s lung cancer was caused by radiation 
exposures at the Huntington Pilot Plant.  

Based upon the evidence of record, the Cleveland district office issued a recommended decision on 
January 26, 2004, in which it concluded that [Employee] did not qualify as a covered employee with 
cancer under 42 U.S.C. § 7384l(9)(B) because he did not meet the requirements shown in 42 U.S.C. § 
7384n(b); that NIOSH performed dose reconstruction estimates in accordance with 42 U.S.C. § 
7384n(d) and 42 C.F.R. § 82.10; and that the Department of Labor (DOL) completed the probability of 
causation calculation in accordance with 42 U.S.C. § 7384n(c)(3) and 20 C.F.R. § 30.213, which 
references Subpart E of 42 C.F.R. part 81.  The district office recommended denial of the claims based 
on its conclusions.

On March 16, 2004, [Claimant 3] wrote to the FAB and objected to the recommended decision.  
[Claimant 3] stated that she did not believe any computer program could measure the amount of 
radiation to which her father was exposed.  [Claimant 3] also stated that the recommended decision 
indicated her father’s degree of contamination was evaluated on the premise that he only worked at the 
RPP (Reduction Pilot Plant) at shut down, which was not the case as he also worked at various times 
during the regular work year as well as during shut down.  [Claimant 3] requested a hearing and such 
was held before the undersigned on June 30, 2004 in Charleston, WV.  [Claimant 3]’s representative, 
[Claimant 2] and [Claimant 3] provided testimony at the hearing as to where the employee was 
employed while at the Huntington Pilot Plant.  They explained the period the employee worked during 
the shut down, how the employee was directly assigned to the Pilot Plant and the other type of 
employment assignments the employee was given.  [Claimant 2] testified that he felt the “13% 
damage” determined by NIOSH was “way out of hand” and that his father’s death was caused by his 
employment at the plant.  [Claimant 2] also testified that it was his position that his father’s early 
death at age 51 was due to his employment.  [Claimant 3’s Representative] also raised an issue that it 
was the claimants’ belief that the dose reconstruction was based on the fact that the employee only 
worked at the Pilot Plant intermittently during shutdown.  He wanted to clarify that the term shut down 
meant the period of years the employee was working in and out of the Pilot Plant.  The claimants also 
objected to the fact that the employee’s work at the refinery was not considered as covered 
employment.  The claimants submitted audio taped affidavits from [Co-worker 1] and [Co-worker 2] 
as evidence.  Subsequent to the hearing, the undersigned advised the claimants that in order to accept 
the testimony contained in the taped affidavits, the tapes would have to be transcribed and signed by 
the persons providing the testimony.  On August 9, 2004, [Claimant 3] wrote to the FAB and advised 



of several errors in the transcript.  She also stated that the claimants objected to the use of the term 
“causally related to his employment” on page 6, paragraph 6 of the transcript because the employee 
worked directly in the Pilot Plant throughout his career with INCO.  [Claimant 3] reiterated the 
claimant’s objection that work in the refinery was not included as covered employment and their 
concern that the term “shut down” was not being applied properly in considering the merits of the 
claim.  On September 28, 2004, [Claimant 3] submitted a signed affidavit from [Co-worker 2].  In his 
affidavit, [Co-worker 2] attested that the employee volunteered to work shut down (one month in each 
year when the plant would shut down) at the Pilot Plant but also worked there various other times 
during the year.  [Claimant 3] also submitted a statement from [Claimant 1] in which he advised that 
[Co-worker 1] died on January 26, 2004, but [Co-worker 1’s Spouse] had advised him verbally that 
[Co-worker 1] would have signed the affidavit.  [Co-worker 1]’s affidavit reiterates the information 
he previously provided by affidavit prior to his death.

After considering the written record of the claim, the claimants’ objections and testimony presented at 
the hearing, the FAB hereby makes the following: 

FINDINGS OF FACT

1.      [Claimant 1] filed a claim for survivor benefits under the EEOICPA on January 22, 2002.

2.      [Claimant 2] and [Claimant 3] filed claims for survivor benefits under the EEOICPA on May 
20, 2002.

3.      The employee was diagnosed with bronchogenic cancer on April 22, 1971.  

4.      The employee was employed at the Huntington Pilot Plant, a Department of Energy facility,[1] 
for various periods between March 6, 1952 and 1967.

5.      The employee died on May 10, 1971.

6.      The employee’s [Spouse] died on October 5, 1995.

7.      [Claimant 1], [Claimant 2] and [Claimant 3] are the surviving children of the employee.

8.      On January 14, 2004, NIOSH provided the district office a Final Report of Dose Reconstruction 
under the EEOICPA based on the evidence of record.  On January 29, 2004, the Final Adjudication 
Branch independently analyzed the information in that report and confirmed the 13.85% probability 
determined by NIOSH.  

Based on the above-noted findings of fact in this claim, the FAB hereby makes the following:

CONCLUSIONS OF LAW

To establish eligibility for compensation as a result of cancer, it must first be established that the 
employee was a DOE employee, a DOE contractor employee, or an atomic weapons employee who 
contracted cancer (that has been determined pursuant to guidelines promulgated by the Department of 
Health and Human Services, “to be at least as likely as not related to such employment”), after 
beginning such employment.  42 U.S.C. § 7384l(9) and 20 C.F.R. § 30.210.  The DOE advised that 



[Employee] was not employed at the covered site at the Huntington Pilot Plant, however, two of 
[Employee]’s co-workers submitted affidavits stating that he volunteered to work at the pilot plant 
each year during “shut down” and was assigned to work at the pilot plant at various other times during 
his employment.  [Claimant 3] advised in a letter, dated March 16, 2004, that the reason the 
employment records did not show the employee’s assignments to the pilot plant was because of a 
Union agreement which allowed employees to be detailed or loaned to different departments as long as 
the employee’s pay and job status remained the same.  [Claimant 3] did not submit a copy of the 
Union agreement with her letter.  The EEOICPA regulations, at § 30.111, provide for the acceptance of 
written affidavits or declarations as evidence of employment history for the purpose of establishing 
eligibility.  The sworn statements from the employee’s coworkers attesting that he worked at the Pilot 
Plant during annual shut downs and various periods between 1952 and 1967 are used to establish his 
employment at the Pilot Plant.  On January 29, 2004, using the dose estimates provided by NIOSH, the 
FAB calculated the probability of causation for the employee’s cancer with the software program 
known as NIOSH-IREP.  These calculations showed that there was a 13.85% probability that the 
employee’s bronchial cancer was caused by his exposure to radiation during the period of his covered 
employment at the Huntington Pilot Plant.
The claimants’ objections have been reviewed.  In regards to the claimants’ objection concerning the 
exposure received by the employee at the pilot plant, because no radiation monitoring records were 
found, the employee was assigned the highest reasonably possible radiation dose using worst-case 
assumptions related to radiation exposure and intake, based on current science, documented experience 
and relevant data.  The dose reconstruction evaluated the employee’s radiation exposure to the bronchi 
from the potential exposure starting in 1952 until he was diagnosed with cancer in 1971.  The primary 
data source utilized for the dose reconstruction was the document, “Basis for Development of an 
Exposure Matrix for Huntington Pilot Plant” which presents the evaluation of information regarding 
the nickel scrap reprocessing work performed by the Huntington Pilot Plant for the Atomic Energy 
Commission.  It was assumed that the employee was exposed chronically to the source, the 
contaminated nickel during nickel scrap reprocessing.  This assumption overestimated the employee’s 
dose.  Even under these assumptions, NIOSH has determined that further research and analysis will not
produce a level of radiation dose resulting in a probability of causation of 50% or greater.[2]  This 
approach is based on worst-case assumptions, which is a methodology used by NIOSH per the 
provisions of 42 C.F.R. § 82.10(k)(2).  This is a challenge of the dose reconstruction methodology.

In regards to the claimants’ objection regarding the use of computers to determine the amount of 
radiation and the percentage of probability determined, scientists evaluate the likelihood that radiation 
causes cancer in a worker by using medical and scientific knowledge about the relationship between 
specific types and levels of radiation dose and the frequency of cancers in exposed populations.  
Simply explained, if research determines that a specific type of cancer occurs more frequently among a 
population exposed to a higher level of radiation than a comparable population (a population with less 
radiation exposure but similar in age, gender, and other factors that have a role in health), and if the 
radiation exposure levels are known in the two populations, then it is possible to estimate the 
proportion of cancers in the exposed population that may have been caused by a given level of 
radiation.  The computer program for calculating probability of causation, named the Interactive 
RadioEpidemiological Program (IREP), allows the Department of Labor (DOL) to apply the National 
Cancer Institute’s risk models directly to data about exposure for an individual employee.  IREP 
estimates the probability that an employee’s cancer was caused by his individual radiation dose.  The 
model takes into account the employee’s cancer type, year of birth, year of cancer diagnosis, and 
exposure information such as years of exposure, as well as the dose received from gamma radiation, 
X-rays, alpha radiation, beta radiation, and neutrons during each year.  None of the risk models 
explicitly accounts for exposure to other occupational, environmental, or dietary carcinogens.  In 



particular, IREP allows the user to take into account uncertainty concerning the information being used 
to estimate individualized exposure and to calculate the probability of causation (PoC).  Accounting for
uncertainty is important because it can have a large effect on the PoC estimates for a specific 
individual. As required by EEOICPA, DOL uses the upper 99% credibility limit to determine whether 
the cancers of employees were caused by their radiation doses.  This helps minimize the possibility of 
denying compensation to claimants under EEOICPA for those employees with cancers likely to have 
been caused by occupational radiation exposures.[3]  This is a challenge of the probability of causation 
methodology, which was developed by NIOSH.

Objections challenging the dose reconstruction methodology cannot be addressed by the FAB pursuant 
to § 30.318(b) of the EEOICPA regulations.  20 C.F.R. § 30.318(b).  Pursuant to that section, the 
methodology used by Health and Human Services (HHS) in arriving at reasonable estimates of the 
radiation doses received by an employee, established by regulations issued by HHS at 42 C.F.R. part 
82, is binding on the FAB.  
In regards to the claimants’ objection regarding the exclusion of the refinery as a covered work site, the
DOE has advised that the refinery was not a covered portion of the Huntington Pilot Plant; therefore 
employment at that site is not considered.
The evidence of record does not establish that the employee’s bronchial cancer was “at least as likely as
not” (50% or greater) caused by his employment at the Huntington Pilot Plant, within the meaning of § 
7384n of the Act.  42 U.S.C. § 7384n.  The evidence of record is not sufficient to establish that the 
employee was a covered cancer employee as defined by § 7384l(9) of the EEOICPA; therefore the 
claims for benefits under the EEOICPA are denied.  42 U.S.C. § 7384l(9).  
Washington, DC

Thomasyne L. Hill 

Hearing Representative

Final Adjudication Branch

[1] U.S. Department of Energy.  Huntington Pilot Plant.  Time Period:  1951-1963; 1978-1979.  Worker Advocacy Facility 
List.  Available: http://tis.eh.doe.gov/advocacy/faclist/showfacility.cfm [retrieved June 28, 2004].

[2] NIOSH report of Dose Reconstruction under the EEOICPA (November 24, 2003).

[3] EEOICP Decision 43095-2004—2004-05-19.

EEOICPA Fin. Dec. No. 22675-2002 (Dep’t of Labor, April 21, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  Upon a careful review of the facts and an independent review of the record, the 
Final Adjudication Branch concludes that the evidence of record is insufficient to allow compensation 
under the Act.  Accordingly, your claim for benefits is denied.

STATEMENT OF THE CASE



On February 19, 2002, you filed a Form EE-1 (Claim for Benefits under the EEOICPA), based on 
prostate cancer.  You also filed a Form EE-3 (Employment History) that indicated, from 1944 to 1945, 
you were “assigned to grade work sites when [the] Hanford project was started,” that you were “a 
conscientious objector,” and treated as a prisoner at a camp near Hanford.  You indicated that you are 
unsure if you wore a dosimetry badge.  

You also signed and submitted a Form EE-4 (Employment History Affidavit) that provided additional 
employment information.  You wrote that you worked, from May 15, 1944 to May 15, 1945, for the 
“United States Dept. of Corrections, Columbia Road Camp, Hanford Area, WA.”  You continued that 
you were a “Grader operator in and around all of the atomic energy facilitys and surrounding area.”  A 
representative of the Department of Energy (DOE) reported that it had searched various employment 
records, including the records of General Electric (GE), Hanford Environmental Health Foundation 
(HEHF) and DuPont, and the Hanford Site contractor records contained no employment information 
regarding you.  

By letters dated March 6, June 18, and August 27, 2002, the Seattle district office advised you that they
had completed the initial review of your claim, and that additional employment and medical evidence 
was needed.  Subsequently, you provided a pathology report dated November 9, 1993, signed by L. K. 
Hatch, M.D., that indicated a diagnosis of moderately differentiated prostatic adenocarcinoma; and 
copies of your medical records relating to possible cancer from Spokane Urology were received.

On September 30, 2002, the district office recommended denial of your claim for benefits.  The district 
office concluded that the DOE did not confirm you worked for a covered facility, subcontractor or 
vendor and you did not submit employment evidence to support that you are a covered employee.  The 
district office also concluded that you are not entitled to compensation as outlined in 42 U.S.C. § 
7384s.  See 42 U.S.C. § 7384s.

On October 7, 2002, you submitted additional employment information related to your work.  You 
indicated that Walter J. Hardy worked with you “in irrigation,” for the U.S. Department of Corrections 
as an irrigation and grader operator, from 1944 to 1945.  An affidavit, signed by Walter J. Hardy, 
indicated he worked, with you, from late 1944 to late 1945, with the U.S. Department of Corrections at 
Hanford, Washington, and that your work consisted of irrigation repair and operation of a road grader.  
He further affirmed that your work covered most areas of the restricted Hanford project.  Also, an 
affidavit, by Don Hughart, affirmed that he was acquainted with you at the Hanford camp, called 
“Columbia Camp,” from sometime in 1944 to late 1945.  He further affirmed that he worked in the 
orchards with you and that you operated a grader “in and around the Hanford Atomic Bomb Projects.”

On December 20, 2002, the Final Adjudication Branch remanded your claim for further development 
of the employment evidence, to determine whether you were an employee of the U.S. Department of 
Corrections in your status as a “prisoner” and if so, whether a contractual agreement existed between 
the U.S. Department of Corrections and the DOE.

By letter dated December 31, 2002, the district office posed certain questions to you regarding your 
claimed employment on the Hanford Site.  The questions inquired whether you received earnings from 
your work, whether you had individual liberty, if you were in a “prisoner status” under the U.S. 
Department of Corrections, if the Columbia Camp was on the Hanford Site, and if you were on the 
Hanford Site all the time.  You responded to the questions that you earned nine cents per hour for your 
labor, that you were followed to the Hanford gate and at night were free to go anywhere in the camp 



area, that you were in a “prisoner status,” that the Columbia Camp was just outside the Hanford gate, 
that you were not always on the Hanford Site but were there during the day in order to work, and that 
you returned to the camp at night.  

On February 17, 2004, the district office again recommended denial of your claim for benefits.  The 
district office concluded that the evidence of record is insufficient to establish that you were present at 
a covered facility as defined under § 7384l(12) while working for the Department of Energy or any of 
its covered contractors, subcontractors or vendors as defined under section 7384l(11) during a covered 
time period.  See 42 U.S.C. § 7384l(11) and (12)  The district office further concluded that you are not 
entitled to compensation pursuant to 42 U.S.C. § 7384s.

FINDINGS OF FACT

1. You filed a claim for employee benefits on February 19, 2002. 

2. You submitted medical documentation adequate to establish a diagnosis of prostate cancer.  

3. You did not provide sufficient evidence to establish that you engaged in covered employment 
under the EEOICPA. 

CONCLUSIONS OF LAW

The undersigned has reviewed the recommended decision issued by the Seattle district office on 
February 17, 2004.  I find that you have not filed any objections to the recommended decision as 
provided by § 30.316(a) of the regulations, and that the 60-day period for filing such objections, as 
provided for in § 30.310(a) has expired.  See 20 C.F.R. §§ 30.310(a), 30.316(a).

In order to be afforded coverage under the Energy Employees Occupational Illness Compensation 
Program Act, you must establish that you were diagnosed as having a designated occupational illness 
incurred as a result of exposure to silica, beryllium, and radiation: cancer, beryllium sensitivity, chronic
beryllium disease, and silicosis.  See 42 U.S.C. § 7384l(15); 20 C.F.R. § 30.110(a).  Further, the illness 
must have been incurred while in the performance of duty for the Department of Energy and certain of 
its vendors, contractors, and subcontractors, or for an atomic weapons employer or facility.  See 42 
U.S.C. § 7384l(4)-(7), (9), (11).  

In order to be afforded coverage under § 7384l(9) of the EEOICPA as a “covered employee with 
cancer,” the claimant must show the employee met any of the following:

(I)                 A Department of Energy employee who contracted that cancer after beginning 
employment at a Department of Energy facility;

(II)              A Department of Energy contractor employee who contracted that cancer after beginning 
employment at a Department of Energy facility;

(III)            An Atomic weapons employee who contracted that cancer after beginning employment at 
an atomic weapons facility.

42 U.S.C. § 7384l(9); 20 C.F.R. § 30.210(b).  The record lacks proof that you worked in covered 



employment under the Act.  Federal prison inmates who worked at a DOE facility for Federal Prison 
Industries, Incorporated (FPI), are not “employees” within the meaning of the EEOICPA and, therefore,
not eligible for benefits under the Act.  The question of prisoners’ employment status for purposes of 
EEOICPA is properly resolved by focusing on the nature of the relationship between the prisoner and 
FPI.  The relationship between an inmate worker and FPI is a compulsory assignment to work rather 
than a traditional contractual employer-employee relationship in which an employee bargains to 
provide his labor in return for agreed upon compensation and is free to quit at will.  Not even FPI’s 
payments to prison laborers are a matter of a contractual right.  Instead, they are remitted to the 
prisoner solely by congressional grace and governed by the rules and regulations promulgated by the 
Attorney General.  Prisoners working for prison-run industries are not considered employees.

The record shows that, by letters dated March 16, June 18, and August 27, 2002, you were requested to 
provide the required information to prove covered employment under the Act.  You did not provide 
sufficient evidence to prove covered employment.

It is the claimant’s responsibility to establish entitlement to benefits under the Act.  The EEOICPA 
regulations at § 30.111(a) state that the claimant bears the burden of proving by a preponderance of the 
evidence, the existence of every criterion under any compensable claim category set forth in § 30.110.  
Proof by a preponderance of the evidence means it is more likely than not that a given proposition is 
true.  Subject to the exceptions expressly provided in the Act and regulations, the claimant also bears 
the burden of providing to the Office of Workers’ Compensation Programs all written medical 
documentation, contemporaneous records, or other records and documents necessary to establish all 
criteria for benefits set forth in the regulations.  See 20 C.F.R. § 30.111(a).  

The record in this case shows that although you submitted medical documentation showing a diagnosis 
of prostate cancer, you did not submit proof of covered employment under the Act.  Federal prison 
inmates who worked at a DOE facility for Federal Prison Industries, Incorporated are not “employees” 
within the meaning of the EEOICPA and, therefore, not eligible for benefits under the Act.  Therefore, 
your claim must be denied for lack of evidence of proof of covered employment under the EEOICPA.  

For the above reasons the Final Adjudication Branch concludes that the evidence of record is 
insufficient to allow compensation under the Act.  Accordingly, your claim for benefits is denied.

Seattle, WA

________________________________________

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch

EEOICPA Fin. Dec. No. 27798-2003 (Dep’t of Labor, June 20, 2003)

NOTICE OF FINAL DECISION 

This is the decision of the Final Adjudication Branch concerning your claims for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  Upon a careful review of the facts and an independent review of the record, the 



Final Adjudication Branch concludes that the evidence of record is insufficient to allow compensation 
under the Act.  Accordingly, your claims for benefits are denied. 

STATEMENT OF THE CASE

On April 11, 2002, [Claimant 1] filed a Form EE-2 (Claim for Survivor Benefits under the EEOICPA),
stating that he was the son of [Employee], who was diagnosed with pharyngeal cancer.  An additional 
claim followed thereafter from [Claimant 2] on October 20, 2002.  [Claimant 1] also completed a 
Form EE-3, Employment History, indicating that [Employee] worked for Standard Oil Company, from 
1950 to 1961; the State of Alaska as Deputy Director of Veterans Affairs, from 1961 to 1964; the State 
of Alaska Department of Military Affairs, Alaska Disaster Office, from 1965 to 1979 (where it was 
believed he wore a dosimetry badge); and, for the American Legion from 1979 to 1985.  

In correspondence dated June 24, 2002, a representative of the Department of Energy (DOE) indicated 
that they had no employment information regarding [Employee], but that he had been issued film 
badges at the Amchitka Test Site on the following dates:  October 28, 1965; September 30, 1969; and, 
September 21, 1970.  You also submitted a completed Form EE-4 (Employment Affidavit) signed by 
Don Lowell, your father’s supervisor at the State of Alaska, Department of Public Safety, Division of 
Civil Defense.  According to Mr. Lowell, your father was a radiological officer for the State of Alaska 
and accompanied him to Amchitka Island for Project Longshot on November 29, 1965, and the Milrow
Test on October 2, 1969, as a representative of the State of Alaska.  

Additional documentation submitted in support of your claim included copies of your birth certificates, 
a marriage certificate documenting [Name of Claimant 2 at Birth]’s marriage to [Husband], and the 
death certificate for [Employee], indicating that he was widowed at the time of his death on May 10, 
1993.  In addition, you provided medical documentation reflecting a diagnosis of squamous cell 
carcinoma of the pharyngeal wall in November 1991.

On November 8, 2002, the Seattle district office issued a recommended decision that concluded that 
[Employee] was a covered employee as defined in § 7384l(9)(A) of the Act and an eligible member of 
the Special Exposure Cohort as defined in § 7384l(14)(B) of the EEOICPA, who was diagnosed as 
having a specified cancer, specifically cancer of the hypopharynx, as defined in § 7384l(17) of the Act. 
See 42 U.S.C. 7384l(9)(A), (14)(B), (17).  The district office further concluded that you were eligible 
survivors of [Employee] as outlined in § 7384s(e)(3) of the Act, and that you were each entitled to 
compensation in the amount of $75,000 pursuant to § 7384s(a)(1) and (e)(1) of the EEOICPA.  See 42 
U.S.C. §§ 7384s(a)(1) and (e)(1).

On December 20, 2002, the Final Adjudication Branch issued a Remand Order in this case on the basis 
that the evidence of record did not establish that [Employee] was a member of the “Special Exposure 
Cohort,” as required by the Act.  The Seattle district office was specifically directed to determine 
whether the Department of Energy and the State of Alaska, Department of Public Safety, Division of 
Civil Defense, had a contractual relationship.  

In correspondence dated January 17, 2003, Don Lowell elaborated further on your father’s employment
and his reasons for attending the nuclear testing on Amchitka Island.  According to Mr. Lowell, the 
Atomic Energy Commission (AEC) invited the governors of Alaska to send representatives to witness 
all three tests on Amchitka Island (Longshot, Milrow, and Cannikin).  As such, [Employee] attended 
both the Longshot and Milrow tests as a guest of the Atomic Energy Commission, which provided 



transportation, housing and food, and assured the safety and security of those representatives.  

On February 4, 2003, the district office received an electronic mail transmission from Karen Hatch, 
Records Management Program Officer at the National Nuclear Security Agency.  Ms. Hatch indicated 
that she had been informed by the former senior DOE Operations Manager on Amchitka Island that 
escorts were not on the site to perform work for the AEC, but were most likely there to provide a 
service to the officials from the State of Alaska. 

In correspondence dated February 11, 2003, a representative of the State of Alaska, Department of 
Public Safety, Division of Administrative Services, indicated that there was no mention of Amchitka or 
any sort of agreement with the Department of Energy in [Employee]’s personnel records, but that the 
absence of such reference did not mean that he did not go to Amchitka or that a contract did not exist.  
He further explained that temporary assignments were not always reflected in these records and 
suggested that the district office contact the Department of Military and Veterans Affairs to see if they 
had any record of an agreement between the State of Alaska and the DOE.  By letter dated March 13, 
2003, the district office contacted the Department of Military and Veterans Affairs and requested 
clarification as to [Employee]’s employment with the State of Alaska and assignment(s) to Amchitka 
Island.  No response to this request was received.

On April 16, 2003, the S eattle district office recommended denial of your claims.  The district office 
concluded that you did not submit employment evidence as proof that [Employee] was a member of 
the “Special Exposure Cohort” as defined by § 7384l(14)(B) of the Act, as the evidence did not 
establish that he had been present at a covered facility as defined under § 7384l(12) of the Act, while 
working for the Department of Energy or any of its covered contractors, subcontractors or vendors as 
defined under § 7384l(11) of the Act, during a covered time period.  See 42 U.S.C. § 7384l(11), (12).  
The district office further concluded that you were not entitled to compensation as outlined under § 
7384s(e)(1) of the Act.  See 42 U.S.C. § 7384s(e)(1).  

FINDINGS OF FACT

1.         On April 11 and October 20, 2002, [Claimant 1] and [Claimant 2], respectively, filed claims 
for survivor benefits under the EEOICPA as the children of [Employee].

2.         [Employee] was diagnosed as having squamous cell carcinoma of the hypopharynx.

3.         [Employee] was employed by the State of Alaska, Civil Defense Division, and was present on 
Amchitka Island for Project Longshot on November 29, 1965, and the Milrow Test on October 2, 
1969.   

4.         [Employee]’s employment with the State of Alaska, Civil Defense Division, on assignment to 
Amchitka Island, Alaska, was as a representative of the governor of Alaska. 

CONCLUSIONS OF LAW

The undersigned has reviewed the recommended decision issued by the Seattle district office on April 
16, 2003.  I find that you have not filed any objections to the recommended decision as provided by § 
30.316(a) of the regulations, and that the 60-day period for filing such objections, as provided for in § 
30.310(a) has expired.  See 20 C.F.R. §§ 30.310(a), 30.316(a).  



In order to be awarded benefits under the Energy Employees Occupational Illness Compensation 
Program Act, the covered employee (or his/her eligible survivors), must first establish that the 
employee has been diagnosed with beryllium illness, cancer, or chronic silicosis.  See 42 U.S.C. § 
7384l(15), 20 C.F.R. § 30.110(a).  The evidence to show proof of an occupational illness is not in 
dispute in this case.  The medical evidence establishes that [Employee] was diagnosed as having 
squamous cell carcinoma of the hypopharynx.  Consequently, [Employee] was diagnosed with an 
illness covered under the Act.

Employees of a DOE contractor (or their eligible survivors) are entitled under the EEOICPA to seek 
compensation for a cancer as a member of the Special Exposure Cohort (SEC) or through a 
determination that they incurred cancer that was at least as likely as not related to employment at a 
DOE facility.  42 U.S.C. §§ 7384l(14), 7384l(9)(B)(ii)(II).  To be included in the SEC, a DOE 
employee, DOE contractor employee, or atomic weapons employee must have been employed for an 
aggregate of 250 work days before February 1, 1992, at a gaseous diffusion plant located in Paducah, 
Kentucky, Portsmouth, Ohio, or Oak Ridge, Tennessee, or employed before January 1, 1974, by the 
DOE or a DOE contractor or subcontractor on Amchitka Island, Alaska, and exposed to ionizing 
radiation in the performance of duty related to the Long Shot, Milrow, or Cannikin underground 
nuclear tests.  42 U.S.C. § 7384l(14).  To qualify as a covered employee with cancer, members of the 
SEC need only establish that they contracted a "specified cancer," designated in § 7384l(17) of the 
EEOICPA, after beginning employment at a DOE facility or atomic weapons employer facility.

While the EEOICPA does not contain a specific definition of a DOE contractor, it does contain a 
definition of a DOE contractor employee that, in effect, defines what a DOE contractor is.  Section 
7384l(11) of the EEOICPA defines a DOE contractor employee as:

(A)  An individual who is or was in residence at a Department of Energy facility as a 
researcher for one or more periods aggregating at least 24 months.
(B)  An individual who is or was employed at a Department of Energy facility by-

(i)  an entity that contracted with the Department of Energy to provide 
management and operating, management and integration, or 
environmental remediation at the facility; or 
(ii)  a contractor or subcontractor that provided services, including 
construction and maintenance, at the facility.

The question presented in this case is whether [Employee], an employee of the State of Alaska, was, 
during the time he spent on Amchitka Island, providing management and operation, management and 
integration or environmental remediation services under a contract between the DOE and the State of 
Alaska.

The undersigned notes that the Atomic Energy Commission’s Managers Completion Report refers to 
the State of Alaska as a prime contractor for work on Milrow and Cannikin.  The work to be performed 
under that contract consisted of police protection.

According to Don Lowell, [Employee]’s supervisor at the time of his assignment to Amchitka Island, 
your father was not an employee of any contractor or the AEC at the time of his visit to Amchitka 
Island.  Rather, he was an invited guest of the AEC requested to witness the atomic testing as a 
representative of the governor of Alaska.  

The preponderance of the evidence in this case supports the conclusion that [Employee] was on 



Amchitka Island for the sole purpose of witnessing the atomic testing as a representative of the 
governor of Alaska.  While the DOE indicated that [Employee] was issued a dosimetry badge on three 
occasions, such evidence may be used to establish that he was present on Amchitka Island, not to 
establish that he was a covered DOE employee.  Therefore, [Employee]’s presence on Amchitka Island
was to perform work for the State of Alaska, as a representative of the governor, and not pursuant to a 
contract between the DOE and the State of Alaska.  

It is the claimant’s responsibility to establish entitlement to benefits under the EEOICPA.  The 
EEOICPA regulations at § 30.111(a) state that the claimant bears the burden of proving by a 
preponderance of the evidence, the existence of each and every criterion under any compensable claim 
category set forth in § 30.110.  Proof by a preponderance of the evidence means that it is more likely 
than not that the proposition to be proved is true.  Subject to the exceptions expressly provided in the 
Act and regulations, the claimant also bears the burden of providing the Office of Workers’ 
Compensation Programs all written medical documentation, contemporaneous records, or other records
and documents necessary to establish any and all criteria for benefits set forth in the regulations.  See 
20 C.F.R. § 30.111(a).

Although you submitted medical evidence to show a covered illness manifested by squamous cell 
carcinoma of the hypopharynx, the evidence of record is insufficient to establish that [Employee] 
engaged in covered employment.  Therefore, your claims must be denied for lack of proof of covered 
employment under the EEOICPA.

Seattle, Washington

_____________________________________

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch  

EEOICPA Fin. Dec. No. 30971-2002 (Dep’t of Labor, March 15, 2004)

NOTICE OF FINAL DECISION - REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for benefits is 
denied.

STATEMENT OF THE CASE

On June 10, 2002, you filed a Claim for Survivor Benefits under the EEOICPA, form EE-2, with the 
Denver district office, as the spouse of the employee, for multiple myeloma.  You indicated on the EE-3
form that your husband was employed by the U.S. Coast and Geodetic Survey at various locations, 
including the Nevada Test Site, from early 1951 to December 1953.  

You also submitted marriage certificate and death certificates establishing that you were married to the 



employee from March 7, 1953 until his death on November 5, 1999, tax forms confirming his 
employment with the U.S. Coast and Geodetic Survey in 1951 and 1952 and a document from the 
Nevada Field Office of the Department of Energy (DOE) indicating that they had records of your 
husband having been exposed to radiation in 1951 and 1952.  Additionally, you submitted a document 
stating that your claim under the Radiation Exposure Compensation Act had been approved in the 
amount of $75,000; you stated that you had declined to accept the award and that was confirmed by a 
representative of the Department of Justice on August 12, 2002.

On July 1, 2002, you were informed of the medical evidence needed to support that your husband had 
cancer.  You submitted records of medical treatment, including a pathology report of April 19, 1993, 
confirming that he was diagnosed with multiple myeloma.    

On July 22, 2002, a DOE official stated that, to her knowledge, your husband’s employers were not 
Department of Energy contractors or subcontractors.  On July 29, 2002, you were advised of the type 
of evidence you could submit to support that your husband had employment which would give rise to 
coverage under the Act, and given 30 days to submit such evidence.  You submitted statements from 
co-workers confirming that he did work at the Nevada Test Site for a period from October to December
1951 and again for a few weeks in the spring of 1952.  

On August 29, 2002, the district office issued a recommended decision that concluded that you were 
not entitled to compensation benefits because the evidence did not establish that your husband was a 
covered employee. 

By letter dated September 20, 2002, your representative objected to the recommended decision, stating 
that your husband was a covered employee in that he worked at the Test Site while employed by the 
U.S. Coast and Geodetic Survey, which was a contractor of the Atomic Energy Commission (AEC), a 
predecessor agency of the DOE.  The representative also submitted documents which indicated that the
U.S. Coast and Geodetic Survey performed work, including offering technical advice and conducting 
surveys, for other government agencies, including the AEC and the military, and that it was covered by 
a cooperative agreement between the Secretary of Commerce and the Secretary of the Army.  On April 
1, 2003, the case was remanded to the district office for the purpose of determining whether your 
husband’s work at the Nevada Test Site was performed under a “contract” between the DOE and the 
U.S. Coast and Geodetic Survey.

The documents submitted by your representative were forwarded to the DOE, which responded on May
28, 2003 that dosimetry records existed for your husband “showing that he was with the USC&GS but 
after further research it was established that the USC&GS was in fact not a contractor or subcontractor 
of the AEC during those years.”  The documents were also reviewed by the Branch of Policy, 
Regulations and Procedures in our National Office.  On November 7, 2003, the district office issued a 
recommended decision to deny your claim.  The decision stated that the evidence submitted did not 
support that the U.S. Coast and Geodetic Survey was a contractor of the DOE at the Nevada Test Site, 
and, concluded that you were not entitled to benefits under § 7384s of the EEOICPA as your husband 
was not a covered employee under § 7384l.  42 U.S.C. §§ 7384l and 7384s. 

In a letter dated January 7, 2004, your representative objected to the recommended decision.  He did 
not submit additional evidence but did explain why he believes the evidence already submitted was 
sufficient to support that your husband was a covered employee under the Act.  Specifically, he stated 
that the evidence supported that your husband worked at the Nevada Test Site in 1951 and 1952 in the 



course of his employment with the U.S. Coast and Geodetic Survey, an agency which was performing a
survey at the request of the AEC, and that the latter agency issued him a badge which established that 
he was exposed to radiation while working there.  He argued that one must reasonably conclude from 
these facts that his work at the Nevada Test Site did constitute covered employment under the 
EEOICPA.  

FINDINGS OF FACT

You filed a claim for survivor benefits under the EEOICPA on June 10, 2002.

You were married to the employee from March 7, 1953 until his death on November 5, 1999.

Medical records, including a pathology report, confirmed he was diagnosed with multiple myeloma in 
April 1993.

In the course of his employment by the U.S. Coast and Geodetic Survey, your husband worked, and 
was exposed to radiation, at the Nevada Test Site, a DOE facility.  

The evidence does not support, and the Department of Energy has denied, that the U.S. Coast and 
Geodetic Survey was a contractor of the DOE at the time your husband worked at the Nevada Test Site.

CONCLUSIONS OF LAW

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision, pursuant to 20 C.F.R. § 30.310.  The same section of the regulations provides that in filing
objections, the claimant must identify his objections as specifically as possible.  In reviewing any 
objections submitted, under 20 C.F.R. § 30.313, the Final Adjudication Branch will review the written 
record, any additional evidence or argument submitted by the claimant, and conduct any additional 
investigation determined to be warranted in the case.  I have reviewed the record in this case and your 
representative’s letter of January 2, 2004 and must conclude that no further investigation is warranted.

The purpose of the EEOICPA, as stated in its § 7384d(b), is to provide for “compensation of covered 
employees and, where applicable, survivors of such employees, suffering from illnesses incurred by 
such employees in the performance of duty for the Department of Energy and certain of its contractors 
and subcontractors.”  42 U.S.C. § 7384d(b).   

A “covered employee with cancer” includes, pursuant to § 7384l(9)(B) of the Act, an individual who is 
a “Department of Energy contractor employee who contracted…cancer after beginning employment at 
a Department of Energy facility.”  Under § 7384l(11), a “Department of Energy contractor employee” 
may be an individual who “was employed at a Department of energy facility by…an entity that 
contracted with the Department of Energy to provide management and operating, management and 
integration, or environmental remediation at the facility; or…a contractor or subcontractor that 
provided services, including construction and maintenance, at the facility.”  42 U.S.C. § 7384l(9)(B),
(11).

EEOICPA Bulletin NO. 03-26 states that “a civilian employee of a state or federal government agency 
can be considered a ‘DOE contractor employee’ if the government agency employing that individual is 
(1) found to have entered into a contract with DOE for the accomplishment of…services it was not 



statutorily obligated to perform, and (2) DOE compensated the agency for that activity.”  The same 
Bulletin goes on to define a “contract” as “an agreement that something specific is to be done in return 
for some payment or consideration.”     

Section 30.111(a) states that “Except where otherwise provided in the Act and these regulations, the 
claimant bears the burden of proving by a preponderance of the evidence the existence of each and 
every criterion necessary to establish eligibility under any compensable claim category set forth in § 
30.110.”  20 C.F.R.  § 30.111(a).

As noted above, the evidence supports that your husband was exposed to radiation while working for 
the U.S. Coast and Geodetic Survey at the Nevada Test Site in late 1951 and early 1952, that he was 
diagnosed with multiple myeloma in April 1993, and that you were married to him from March 7, 1953
until his death on November 5, 1999.  

It does not reasonably follow from the evidence in the file that his work at the Nevada Test Site must 
have been performed under a “contract” between the U.S. Coast and Geodetic Survey and the AEC.  
Government agencies are not private companies and often cooperate with and provide services for 
other agencies without reimbursement.  The DOE issued radiation badges to military personnel, 
civilian employees of other government agencies, and visitors, who were authorized to be on a site but 
were not DOE employees or DOE contractor employees.  No evidence has been submitted that your 
husband’s work at the Nevada Test Site was pursuant to a “contract” between the U.S. Coast and 
Geodetic Survey and the AEC and the DOE has specifically denied that his employing agency was a 
contractor or subcontractor at that time.  Therefore, there is no basis under the Act to pay compensation
benefits for his cancer.

For the foregoing reasons, the undersigned must find that you have not established your claim for 
compensation under the EEOICPA and hereby denies that claim.

Washington, DC

Richard Koretz

Hearing Representative

EEOICPA Fin. Dec. No. 34771-2003 (Dep’t of Labor, July 21, 2003)

REVIEW OF THE WRITTEN RECORD AND NOTICE OF FINAL DECISION 

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claim for benefits is
denied.  

STATEMENT OF THE CASE

On August 14, 2002, you filed a Form EE-2 (Survivor’s Claim for Benefits under EEOICPA) seeking 
compensation as the eligible surviving beneficiary of your husband, [Employee].  On the EE-2 form, 
you indicated that he had been diagnosed with colon cancer.  In support of your claim, you submitted 



medical evidence that confirmed the diagnosis of the claimed condition.  You also indicated that 
[Employee] was a member of the Special Exposure Cohort having been employed at the West 
Kentucky Wildlife Management area near the Paducah Gaseous Diffusion Plant.

On September 10, 2002, the district office advised you that the corporate verifier, Oak Ridge Institute 
for Science and Education, had sent notice to the district office that it had no employment records for 
[Employee], and that the Social Security Earnings statement and affidavits submitted detail 
employment for the Department of Fish and Wildlife for the State of Kentucky.  The district office 
requested that you provide proof of employment with a contractor or subcontractor for the Department 
of Energy (DOE) within thirty days.  You did not respond to this request.   

The district office reviewed the record and found that you submitted a claim for compensation under 
the EEOICPA.  It was further found that no evidence was submitted that supported the claim that 
[Employee] had been employed at a facility covered under the Act.  Therefore, on October 30, 2002, 
the district office recommended the denial of your claim.

Section 30.316(b) of the EEOICPA implementing regulations states that if the claimant files objections 
to all or part of the recommended decision, the FAB reviewer will issue a decision on the claim after 
either the hearing or the review of the written record, and after completing such further development of
the case as he or she may deem necessary.   20 C.F.R. § 30.316(b).  On November 19, 2002, the Final 
Adjudication Branch received your letter of appeal.  In your statement of appeal, you objected to the 
conclusion that you did not submit evidence establishing employment at a covered facility for 
[Employee].  On May 21, 2003, you submitted additional evidence regarding employment for 
[Employee].  This additional evidence consisted of a licensing agreement between the Commonwealth 
of Kentucky and the U.S. Atomic Energy Commission dated October 22, 1959, and a 1989 wildlife 
compliance inspection of the area conducted by the General Services Administration.

FINDINGS OF FACT

1. You filed a claim for compensation as an eligible surviving beneficiary of [Employee]. 

2. [Employee] was employed by the Kentucky Department of Fish and Wildlife Resources. 

3. The Department of Energy indicated that there was no record of [Employee]’s employment at 
the Paducah Gaseous Diffusion Plant. 

4. You did not establish that there was a contractual relationship between the State of Kentucky, 
Department of Fish and Wildlife Resources and the Department of Energy.  

CONCLUSIONS OF LAW

In determining whether [Employee] was employed by a Department of Energy contractor due to 
services being rendered pursuant to a contract, the Final Adjudication Branch must examine two critical
issues.  Firstly, we must establish how a DOE contactor is defined under the Act.  Secondly, we must 
determine the nature of the agreement between the parties, and if that agreement contains the essential 
elements of a contract, i.e., mutual intent to contract and the exchange of consideration or payment.  

I conclude that the employee was not a DOE contractor employee.  The EEOICPA program has 



established how a DOE contractor and subcontractor are to be defined.  Program bulletin 03-27 sets 
forth the following definitions:

Contractor – An entity engaged in a contractual business arrangement with the Department of Energy 
to provide services, produce materials or manage operations at a beryllium vendor or Department of 
Energy facility.  

Subcontractor – An entity engaged in a contracted business arrangement with a beryllium vendor 
contractor or a contractor of the Department of Energy to provide a service at a beryllium vendor or 
Department of Energy facility.  EEOICPA Bulletin No. 03-27,  2003.

Therefore, an entity must be engaged in a contractual business arrangement to provide services to the 
DOE in order to be a contractor or subcontractor.   

The evidence submitted does not support the claim that [Employee]’s employer, the Kentucky 
Department of Fish and Wildlife Resources, had contracted with the Atomic Energy Commission or 
DOE to provide management and operating, management and integration, or environmental 
remediation at the facility.  Consequently, [Employee]’s employer does not meet the definition of a 
DOE contractor.  Furthermore, the mere existence of a formal written document authorizing a state or 
federal entity to perform work for DOE does not automatically make the entity a DOE contractor if the 
document and arrangement lack the elements necessary to constitute a contract.  The license in this 
case permitted the state of Kentucky, Department of Fish and Wildlife Resources to utilize DOE land as
a field trial area.

The Act is clear that its provisions extend compensation only to certain employees.  These “covered 
employees” are defined as covered employees with cancer, covered beryllium employees, and covered 
employees with silicosis.   The definition of a covered employee with cancer (who is a member of the 
Special Exposure Cohort[1]) is found in § 7384l(9)(A) of the Act.  That section states that in order to 
be considered a covered employee with cancer one must have been a Department of Energy employee 
or contractor employee who contracted the cancer after beginning employment at a Department of 
Energy facility, or an atomic weapons employee who contracted cancer after beginning employment at 
an atomic weapons facility.   42 U.S.C. § 7384l(9)(A).  

Based on the review of the record, the undersigned hereby concludes that the record supports the 
finding that [Employee] did not have covered employment as defined under the Act.  Because you 
have not established, with the required evidence, employment covered under the EEOICPA, your claim
for compensation must be denied. 

Washington, DC 

David E. Benedict         

Hearing Representative

[1] The Special Exposure Cohort differs from other Department of Energy and atomic weapon employees in that is 
comprised of individuals who were so employed for a number of work days aggregating at least 250 work days before 
February 1, 1992, at a gaseous diffusion plant located in Paducah, Kentucky, Portsmouth, Ohio, or Oak Ridge, Tennessee, 
and, during such employment were monitored through the use of dosimetry badges; or worked in a job that had exposures 



comparable to a job that is or was monitored through the use of dosimetry badges.  The Cohort also includes employees that
were employed before January 1, 1974, by the Department of Energy or a Department of Energy contractor or subcontractor
on Amchitka Island, Alaska, and was exposed to ionizing radiation in the performance of duty related to the Long Shot, 
Milrow, or Cannikin underground nuclear tests.  Individuals designated as a member of the Special Exposure Cohort by the 
President for purposes of the compensation program under section 7384q of this title are also included.  42 U.S.C. § 
7384l(9)(A); 42 U.S.C. § 7384l(14).

EEOICPA Fin. Dec. No. 75271-2007 (Dep’t of Labor, August 29, 2007)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning the claimants’ claims for 
survivor benefits under the Energy Employees Occupational Illness Compensation Program Act of 
2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, FAB accepts 
and approves the claims for compensation under Part B of EEOICPA.  

STATEMENT OF THE CASE

On January 26, 2006, the claimants each filed a Form EE-2 claiming for survivor benefits under 
EEOICPA as surviving children of [Employee], based on the condition of chondrosarcoma (bone 
cancer).   They submitted a copy of [Employee]’s death certificate, which indicates his marital status 
was “divorced” at the time of his death on January 29, 2002 due to chondrosarcoma with lung 
metastases.  They also provided copies of their birth certificates showing that they are children of 
[Employee].  [Claimant #1] also provided copies of her marriage certificates documenting her 
changes of name.

[Claimant #1 and Claimant #2] submitted medical evidence including a pathology report showing 
[Employee] had a diagnosis of metastatic high grade chondrosarcoma on December 19, 2001.  

A representative of the Department of Energy (DOE) verified that [Employee] was employed by the 
U.S. Geological Survey (USGS) at the Grand Junction Field Office from August 8, 1951 to March 8, 
1978, and stated that he was issued dosimetry badges associated with USGS at the Nevada Test Site on
66 separate occasions between November 5, 1958 and July 11, 1966.  Additionally, other official 
government records including security clearances, applications for federal employment, and personnel 
actions were submitted, indicating that [Employee] was employed by USGS and resided in Mercury, 
Nevada from September 25, 1958 to June 11, 1962.   Mercury, Nevada was a town that was within the 
perimeter of the Nevada Test Site and housed those who worked at the site.

On May 18, 2007, the Seattle district office issued a recommended decision to accept [Claimant #1 
and Claimant #2]’s claims based on the employee’s condition of chondrosarcoma.  The district office 
concluded that the employee was a member of the Special Exposure Cohort (SEC), and was diagnosed
with chondrosarcoma (bone cancer), which is a “specified” cancer under EEOICPA.  The district office
therefore concluded that [Claimant #1 and Claimant #2] were entitled to compensation in equal 
shares in the total amount of $150,000.00 under Part B.  

The evidence of record includes letters received by FAB on May 23 and June 1, 2007, signed by 
[Claimant #2 and Claimant #1, respectively, whereby they both indicated that they have never filed 
for or received any payments, awards, or benefits from a lawsuit, tort suit, third party claim, or state 
workers’ compensation program, based on the employee’s condition.  Further, they confirmed that they 



have never pled guilty to or been convicted of fraud in connection with an application for, or receipt of,
federal or state workers’ compensation.    

On May 26 and June 6, 2007, FAB received written notification from [Claimant #2 and Claimant 
#1], respectively, indicating that they waive all rights to file objections to the findings of fact and 
conclusions of law in the recommended decision.  

After considering the evidence of record, FAB hereby makes the following:

FINDINGS OF FACT

1.      On January 26, 2006, [Claimant #1 and Claimant #2] filed claims for survivor benefits under 
EEOICPA.
2.      [Claimant #1 and Claimant #2] provided sufficient documentation establishing that they are the
eligible surviving children of [Employee].
3.      A representative of DOE verified that [Employee] was issued dosimetry badges for his 
employment at the Nevada Test Site, a covered DOE facility, in association with USGS, a DOE 
contractor, from November 5, 1958 to July 11, 1966.  
4.      [Employee] was diagnosed with chondrosarcoma (bone cancer), which is a “specified” cancer 
under EEOICPA, on December 19, 2001, after beginning employment at a DOE facility.   
5.      The evidence of record supports a causal connection between the employee’s cancer and his 
exposure to radiation and/or a toxic substance at a DOE facility while employed in covered 
employment under EEOICPA.  
Based on the above-noted findings of fact, FAB hereby also makes the following:

CONCLUSIONS OF LAW

Section 30.316(a) of the regulations provides that, if the claimant waives any objections to all or part 
of the recommended decision, FAB may issue a final decision accepting the recommendation of the 
district office, either in whole or in part.  See 20 C.F.R. § 30.316(a).  [Claimant #1 and Claimant #2] 
waived their right to file objections to the findings of fact and conclusions of law contained in the 
recommended decision issued on their claims for survivor benefits under EEOICPA.   

On June 26, 2006, the Secretary of HHS designated a class of certain employees as an addition to the 
SEC:  DOE employees or DOE contractor or subcontractor employees who worked at the Nevada Test 
Site between January 27, 1951 and December 31, 1962, for a number of work days aggregating at least
250 work days, either solely under this employment or in combination with work days within the 
parameters (excluding aggregate work day requirements) established for other classes of employees 
included in the SEC, and who were monitored or should have been monitored.  This addition to the 
SEC became effective July 26, 2006.

The employment evidence in this case is sufficient to establish that the employee was present at the 
Nevada Test Site for an aggregate of at least 250 work days, from September 1958 through at least 
November 2, 1962, and qualifies him as a member of the SEC.  However, for this employment to be 
considered covered employment, it must also be determined that the employee was employed at a 
DOE facility by DOE, a DOE contractor, subcontractor or vendor.  In this regard, the case was referred
to the Branch of Policies, Regulations and Procedures (BPRP) for review and determination.



In its written determination dated August 6, 2007, BPRP indicated that a civilian employee of a state or
federal government agency can be considered a “DOE contractor employee” if the government agency 
employing that individual is:  (1) found to have entered into a contract with DOE for the 
accomplishment of services it was not statutorily obligated to perform; and (2) DOE compensated that 
agency for that activity. See EEOICPA Bulletin No. 03-26 (issued June 3, 2003).   BPRP evaluated the 
evidence of record including the following pertinent documents:

 An October 5, 1956 letter from the Acting Director for USGS to the Director of Finance of the 
AEC’s Albuquerque Operations Office, which states: 

In accordance with an agreement between our respective agencies, an 
advance of funds $56,400 is requested to finance the 1957 fiscal year 
program to be performed by the Geological Survey for the Division of 
Military Application (DMA).[1] 

 AEC Staff Paper 944/33.  This September 1957 document shows clearly that it was the AEC’s 
DMA that had oversight over the USGS geological work at the NTS. 

 A document dated March 23, 1959, from the United States Department of the Interior 
Geological Survey summarizing a letter to the AEC Albuquerque Operations Office.  The 
summary states in part: 

Advised that your draft rewrite of Memorandum of Understanding No. 
AT(29-2)-474, has been reviewed and is acceptable to the GS except for 
following changes in Article IV, Budgeting & Finance.  Also request that 
the amount available for NTS work in fiscal year 1959 be increased from
$750,000 to 837,000 and that available for the GNOME program be 
increased from $85,000 to $91,000.

 A June 26, 1959 letter from the Director of USGS to [Employee], complimenting him on his 
efforts at the NTS and forwarding to him a letter from the AEC’s Albuquerque Operations 
Office in which the AEC provides general compliments to USGS for their work at NTS during 
1958. 

 A technical report entitled, “A Summary Interpretation of Geologic, Hydrologic, and 
Geophysical Data for Yucca Valley, Nevada Test Site, Nye County, NV,” detailing the work and 
outcome of  the work performed by USGS at the Nevada Test Site.  The report states that the 
work was undertaken at the behest of the AEC and also states, “Compilation of data, preparation
of illustration, and writing of the report were completed during the period of December 26, 
1958 to January 10, 1959.  Some of the general conclusions must be considered as tentative 
until more data are available.” 

 Correspondence from 1957 between USGS and the AEC Raw Materials Division (not the 
Division of Military Application).  These letters show that USGS provided assistance to the 
AEC in prospecting for uranium on the Colorado Plateau and other locations.  

These documents clearly show that there was an agreement for payment, by which USGS performed 
work for the AEC at the Nevada Test Site.

BPRP then turned to the final issue to be addressed, which was whether the work performed by  USGS

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/75271-2007.htm#_ftn1


at the Nevada Test Site was work that USGS was not statutorily obligated to perform.  A review of the 
USGS website[2] showed that since being founded in 1879, its statutory obligations have changed.  
Primarily, its function has been topographical mapping and gathering information pertaining to soil 
and water resources.  Also, with advances in science, USGS has similarly evolved to meet these 
changes.  The USGS website makes it clear that in the post-war era, USGS was grappling to keep up 
its scientific pace and that it did so, in part, with money from the Defense Department, the AEC, and 
from the states.  Further, BPRP noted that since the formation of USGS, legislation has changed its 
statutory obligations over the years, whereby seven legal changes to the USGS statutory obligations 
pertain in some way to DOE or its predecessor agencies.  These changes include:  geothermal energy; 
gathering information on energy and mineral potential; geological mapping of potential nuclear reactor
sites and geothermal mapping; working with the Energy Research and Development Administration, a 
DOE predecessor, on coal hydrology; consulting with DOE on locating a suitable geological repository
for the storage of high-level radioactive waste and a retrievable storage option; monitoring the 
domestic uranium industry; and to cooperate with DOE and other federal agencies on “continental 
scientific drilling”.   

Today, USGS describes itself in the following manner:

As the Nation’s largest water, earth, and biological science and civilian mapping agency, the U.S. 
Geological Survey (USGS) collects, monitors, analyzes, and provides scientific understanding about 
natural resource conditions, issues, and problems.  The diversity of our scientific expertise enables us 
to carry out large-scale, multi-disciplinary investigations and provide impartial scientific information to
resource managers, planners, and other customers.

As described, while providing geological support to DOE may be part of what USGS is statutorily 
obligated to perform in 2007, the totality of the evidence suggests this was not always true.  Therefore, 
BPRP concluded that the Memorandum of Understanding between USGS and the AEC constituted a 
contract by which USGS provided services to the AEC that USGS was not statutorily obligated to 
perform through at least 1961, the last year of which their analysis pertained.

In considering the above analysis and determination, FAB concludes that [Employee] is a member of 
the SEC and was diagnosed with chondrosarcoma, which is a “specified” cancer (bone), and is, 
therefore, a “covered employee with cancer.”  See 42 U.S.C. §§ 7384l(14)(C), 7384l(17), 7384l(9)(A).  
[Claimant #1 and Claimant #2] are the eligible survivors of [Employee] as defined under EEOICPA, 
and are entitled to equal shares of the total compensation amount of $150,000.00.  See 42 U.S.C. §§ 
7384s(e) and 7384s(a)(1).

Accordingly, [Claimant #1 and Claimant #2] are each entitled to compensation in the amount of 
$75,000.00.

Seattle, Washington

Kelly Lindlief

Hearing Representative

Final Adjudication Branch 



[1]  The AEC’s Division of Military Application (DMA) was the division responsible for nuclear weapons testing.

[2]  Http://www.usgs.gov/aboutusgs/.

EEOICPA Fin. Dec. No. 10043931-2006 (Dep’t of Labor, March 10, 2008)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) on the employee’s claim for benefits under
Part E of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the employee’s claim is denied.
 

STATEMENT OF THE CASE

On May 31, 2002, the employee filed a claim for benefits under Part B of EEOICPA and alleged that he
had contracted beryllium sensitivity, chronic beryllium disease (CBD) and pulmonary insufficiency due
to occupational exposure to beryllium as a mechanical engineer at the Massachusetts Institute of 
Technology campus in Cambridge, Massachusetts (MIT).  In support of his claim, he filed a Form EE-3
on which he alleged that he had been employed by “U.S. Army, (T-4) Special Engineering Detachment,
Manhattan District, Corps of Engineers, assigned to Metallurgical Project, U of Chicago, Mass. Inst. of 
Tech Location,” at Oak Ridge, Tennessee, and as a radiation monitor at Bikini Atoll from May through 
August 1946.  On that form, the employee alleged that he was assigned to the “Beryllium Group” at 
MIT from November 1945 to May 1946.

By letter dated June 10, 2002, the Denver district office of the Division of Energy Employees 
Occupational Illness Compensation (DEEOIC) confirmed receipt of the employee’s claim and 
informed him that coverage under EEOICPA is limited to civilian employees of the Department of 
Energy (DOE), its predecessor agencies and certain of its contractors and subcontractors, and that 
military personnel are not similarly covered.  The employee then submitted several documents 
regarding his employment, including a June 17, 2002 letter in which he clarified that:  (1) he joined the 
Army in 1942; (2) he was called to active duty in May 1943; and (3) he was assigned to the K-25 
Gaseous Diffusion Plant in Oak Ridge in September 1944.  He stated that shortly afterward, he was 
transferred to the “Metallurgical Project” at MIT, still as an enlisted member of the Army, and worked 
there until May 1946 when he was transferred back to Oak Ridge and trained for his subsequent job at 
Operation Crossroads in the Pacific. 

Employment records provided by MIT on April 24, 2003 indicate:  (1) that the employee was initially 
assigned to work at MIT as an enlisted member of the U.S. Army on December 1, 1944; (2) that on 
January 26, 1945, a change in his Army status allowed MIT to hire him directly as a civilian employee 
on the same project; and (3) that he was recalled to active military duty in the Army on October 22, 
1945, but continued to work on the project at MIT until May 2, 1946.  In a letter dated May 10, 2003, 
the employee provided a detailed work history, with supporting documents, that was consistent with the
information provided by MIT and confirmed that he was a civilian employee of MIT at MIT’s 
Cambridge campus from January 26, 1945 to October 22, 1945.  Neither DOE nor its Oak Ridge 
Operations Office was able to verify the employee’s alleged employment at Oak Ridge or at Bikini 
Atoll, but the enlistment records in his case file are consistent with his claim of military employment at 
these two locations.  



On May 15, 2003, the Denver district office issued a recommended decision to accept the employee’s 
claim for beryllium sensitivity, and on May 30, 2003 the FAB issued a final decision consistent with 
the district office’s recommendation.  In that decision, the FAB awarded the employee medical benefits
and monitoring for his beryllium sensitivity, retroactive to his filing date of May 31, 2002.  Thereafter, 
on September 11, 2003, the Denver district office issued a recommended decision to accept the 
employee’s Part B claim for CBD, based on the recommended findings that he had covered civilian 
employment at MIT from January 26, 1945 to October 22, 1945, and that he had been diagnosed with 
CBD on July 2, 2003.  On September 22, 2003, the FAB issued a final decision accepting the 
employee’s Part B claim for CBD and awarding him a lump-sum of $150,000.00 plus medical benefits 
for his CBD, retroactive to May 31, 2002.  In this final decision, the FAB concluded that the employee 
was a “covered beryllium employee” and that he had been diagnosed with CBD consistent with the 
criteria set out in EEOICPA. 

Following the 2004 amendments to EEOICPA that included the enactment of new Part E[1], the 
employee filed a claim based on his CBD under Part E of EEOICPA on November 25 , 2005.  Shortly 
thereafter, the employee’s new Part E claim was transferred to the Cleveland district office of DEEOIC 
for adjudication.  By letter dated March 9, 2006, the Cleveland district office informed the employee 
that he did not meet the eligibility requirements under Part E of EEOICPA.  The district office 
explained that Part E differs from Part B in that Part E only provides benefits for civilian employees of 
DOE contractors and subcontractors (or their eligible survivors), but does not provide benefits for 
employees of the other types of employers that are covered under Part B, i.e., atomic weapons 
employers or beryllium vendors.  The letter provided the employee with an opportunity to submit 
additional evidence “[i]f you intend to claim additional employment or intend to provide evidence that 
MIT should be designated as a DOE facility. . . .”  Included with the letter was a print-out of the 
Department of Energy (DOE) Facility List entry for MIT, which indicated that at that time, MIT’s 
Cambridge campus was designated only as an atomic weapons employer (AWE) facility and a 
beryllium vendor facility, but not a DOE facility.[2] 

On April 17, 2006, the Cleveland district office issued a recommended decision to deny the employee’s
Part E claim for his CBD, based on their recommended finding that the evidence in the file was 
insufficient to establish that he was a “covered DOE contractor employee,” as that term is defined in § 
7384l(11) of EEOICPA, because it failed to establish that his civilian employment at MIT was at a 
“Department of Energy facility,” as that second term is defined in § 7384l(12) of EEOICPA.  The 
employee filed objections to the recommended decision in letters to the FAB dated May 4, 2006, June 
26, 2006, September 17, 2006 and October 26, 2006, and submitted several affidavits, exhibits and 
other factual evidence in support of his objections.  All of the employee’s objections were made in 
support of his position on one point—that DEEOIC should determine that MIT’s Cambridge campus, 
or a portion thereof, is a “DOE facility” for the purposes of his Part E claim.

On June 6, 2006, the FAB referred the employee’s Part E claim to DEEOIC’s Branch of Policy, 
Regulations and Procedures (BPRP) for guidance on the issue of whether the evidence submitted by the
employee warranted the requested determination regarding MIT’s Cambridge campus.  On December 
21, 2006, BPRP referred the issue to the Office of the Solicitor of Labor (SOL).  On March 14, 2007, 
SOL issued an opinion in which it concluded that the evidence in the case file was insufficient to 
establish that MIT’s campus meets the statutory definition of a “Department of Energy facility.”  Based
on that conclusion, SOL advised BPRP that DEEOIC could reasonably determine that the employee 
was ineligible for benefits under Part E as he was not a “covered Department of Energy contractor 
employee.”



On May 4, 2007, the FAB issued a final decision denying the employee’s Part E claim.  In its final 
decision, the FAB restated both the employee’s objections and the opinion of SOL.  The FAB found 
that while MIT’s Cambridge campus was recognized as both an AWE facility and a beryllium vendor 
facility during the period of the employee’s civilian employment there, the evidence was insufficient to 
establish that it also satisfied the statutory definition of a “DOE facility” during that time period.  Thus,
the FAB concluded that the employee was not a “covered DOE contractor employee,” as that term is 
defined in EEOICPA. 

By letter dated May 24, 2007, the employee filed a request for reconsideration of the FAB’s final 
decision and on July 17, 2007, the FAB issued a denial of the employee’s request.  In its denial, the 
FAB restated the employee’s objections and based its denial on the conclusion that he had not 
submitted any new evidence or arguments that would justify reconsidering the May 4, 2007 final 
decision.  On January 25, 2008, the Director of DEEOIC issued an Order vacating both the FAB’s May 
4, 2007 final decision on the employee’s Part E claim and its July 17, 2007 denial of the employee’s 
request for reconsideration.  In his Order, the Director indicated that while the FAB had restated the 
employee’s objections in its final decision, it had not explicitly analyzed each of those objections.  
Because of this, the Director vacated the FAB’s decisions and returned the employee’s Part E claim to 
the FAB “for issuance of a new final decision that gives appropriate consideration to the employee’s 
objections to the Cleveland district office of DEEOIC’s recommended denial of his Part E claim.”    

OBJECTIONS
As noted above, the employee objected to the recommended denial of his Part E claim in a letter dated 
May 4, 2006 and urged that MIT’s Cambridge campus was misclassified and should be determined to 
be a DOE facility.  The employee’s first argument urged that the work of the Metallurgical Project at 
MIT was “nuclear weapons related.”  The evidence supports this argument.  The DOE Facility List 
entry for MIT describes the uranium metallurgical work and beryllium work performed at MIT in 
support of the U.S. Army Corps of Engineers Manhattan Engineer District (MED) during the period 
1942 through 1946.[3]   This work—a portion of which was performed by the employee—supports the 
determination that MIT’s Cambridge campus is both an AWE facility from 1942 through 1946, and a 
beryllium vendor facility from 1943 through 1946.
The employee’s second argument was that DEEOIC previously determined that MIT’s Cambridge 
campus was a DOE facility.  In support of this position, the employee correctly pointed out that in its 
May 15, 2003 recommended decision on his Part B claim, the Denver district office stated that 
“Massachusetts Institute of Technology initially became a DOE facility in 1942.”  The FAB 
acknowledges that the Denver district office made that erroneous historical statement in its 
recommended decision on the employee’s Part B claim; however, that error was not carried forward in 
any of the subsequent recommended decisions on the employee’s several claims, nor was it repeated in 
any finding of fact or conclusion of law in any of the FAB’s final decisions issued on the employee’s 
several claims.  In issuing a final agency decision on a claim under EEOICPA, the FAB is not bound by
a historical inaccuracy contained in a recommended decision issued by a DEEOIC district office.  See 
EEOICPA Fin. Dec. No. 10028664-2006 (Dep’t of Labor, August 24, 2006).    
The employee also argued that the MED was a predecessor agency of DOE.  The FAB agrees with this 
historical point.  42 U.S.C. § 7384l(10).
The employee argued that “beryllium work was done at MIT and that acute beryllium disease 
resulted.”  The FAB agrees.  The DOE Facility List description of the work that was performed at MIT 
describes beryllium work performed at the MIT Cambridge campus, and that work supports the 
designation of MIT as a beryllium vendor during the period 1943 through 1946.  That description also 
refers to “a number of cases of beryllium disease at MIT” prior to the fall of 1946.[4]  
The employee submitted evidence that the Metallurgical Laboratory (Met Lab) in Chicago, Illinois, is 



classified as an AWE facility, a beryllium vendor facility and a DOE facility, and argued that the work 
performed at MIT’s Cambridge campus “was just an extension of” the work performed under Dr. 
Arthur Compton at the Met Lab.  The FAB agrees that the Met Lab was designated as an AWE facility 
(1942-1952), a beryllium vendor facility (1942-1946) and a DOE facility (1982-1983, 1987).[5]  The 
FAB notes, however, that like MIT’s Cambridge campus, the Met Lab is classified only as an AWE 
facility and a beryllium vendor facility during the time of their early uranium and metallurgical work in
the 1940s.  The Met Lab is classified as a DOE facility only during the periods of remediation work 
that was performed there in the 1980s.  These classifications are consistent with those for MIT’s 
Cambridge campus.  The FAB concludes that the evidence in the file is insufficient to establish that the 
work performed at MIT’s Cambridge campus “was just an extension of” the work performed at the Met
Lab.  The work performed at MIT’s Cambridge campus was performed pursuant to a contract between 
the MED and MIT, and there is no evidence in the file to corroborate the employee’s claim that the Met
Lab directed or controlled the MIT Metallurgical Project.  
The employee also submitted evidence showing that the Ames Laboratory in Ames, Iowa, is classified 
as a DOE facility, but made no argument in his May 4, 2006 letter as to the relevance of this 
information.  In a letter dated February 7, 2008, the employee clarified his argument regarding the 
Ames Laboratory by asserting that the Met Lab and the Ames Laboratory “were both classified as DOE
Employers while MIT was not, even though the work was analogous and facilities in all cases were 
owned by the universities. . . .  The precedents established by these classifications seems not to have 
been considered.”  The FAB acknowledges that the Ames Laboratory is designated as a DOE facility 
(1942-present),[6] but points out that there is no probative evidence in the case file that corroborates 
the employee’s argument that the work performed at the Ames Laboratory was analogous to the work 
that was performed at MIT’s Cambridge campus, or that the contracts for such work were similar in 
type to the pertinent MED contract with MIT, or that the buildings used at the Ames Laboratory were 
owned by the associated university.[7]  The regulations governing EEOICPA place upon the claimant 
the burden to produce evidence necessary to establish all criteria for benefits and to prove the existence
of all elements necessary to establish eligibility for benefits.  20 C.F.R. § 30.111(a).  The employee’s 
bare assertions regarding the Met Lab and the Ames Laboratory are not, without supporting factual 
evidence, sufficient to establish his precedent argument and, thus, do not provide probative support for 
his claim.      
The employee also argued that his work was recognized by the Secretary of War as “essential to the 
production of the Atomic Bomb.”  The FAB does not dispute this point.
In his letter dated June 26, 2006, the employee modified his objection to the recommended decision by 
stating that the MIT Metallurgical Project (MMP), not the entire MIT Cambridge campus, should be 
classified as a DOE facility.  In support of that objection, he argued that “if the MMP was reclassified 
to meet the requirements of ‘Department of Energy’ Facility,’” then he would satisfy the statutory 
requirements of a “Department of Energy contractor employee.”  Based on the totality of the evidence 
in the case file, the FAB concludes that the evidence does not provide sufficient support for this 
argument.  Even if the MMP were to be classified as a DOE facility during the employee’s period of 
civilian employment there, he would still have to submit factual evidence sufficient to establish that he 
was employed by “(i) an entity that contracted with the Department of Energy to provide management 
and operating, management and integration, or environmental remediation at the facility; or (ii) a 
contractor or subcontractor that provided services, including construction and maintenance, at the 
facility.”  42 U.S.C. § 7384l(11)(B).  The evidence does not support a conclusion that he was so 
employed, because it does not establish that his employer, MIT, contracted with DOE (or any of its 
predecessor agencies) “to provide management and operating, management and integration, [] 
environmental remediation, [or] services, including construction and maintenance, at the facility.”
The employee also argued that the MMP meets the first part of the two-part statutory definition of a 
“DOE facility.”  In support of this argument, he asserted that the evidence in the file proves that the 



MMP is a building, structure or premise “in which operations are, or have been, conducted by, or on 
behalf of, the Department of Energy,” pursuant to 42 U.S.C. § 7384l(12)(A).  The FAB agrees that the 
evidence supports this conclusion.  During the development of the employee’s Part E claim, his file 
was referred to the SOL, and on March 14, 2007, that office issued a memorandum in which it found 
that the evidence supports a conclusion that the employee’s “work on the Metallurgical Project was 
performed pursuant to Contract No. W-7405-eng-175 between MIT and the MED, thus meeting the test
of § 7384l(12)(A).”  The FAB agrees with that conclusion.   
The employee then argued that the MMP also meets the second part of the two-part statutory definition 
of a “DOE facility,” in that the MED had “a proprietary interest” in the MMP, as required by subsection
(i) of 42 U.S.C. § 7384l(12)(B).  In support of this position, the employee alleged that “The MED paid 
all bills, provided all priorities, met all needs for civilian or military personnel, which would indicate a 
clear proprietary interest in the MMP.”  As set forth more fully in the Conclusions of Law section of 
this final decision, the evidence in the file does not provide sufficient support for the employee’s 
argument that the MED had “a proprietary interest” in the MMP.  In their March 14, 2007 
memorandum, SOL concluded that there is no evidence in the employee’s case file that the MED had 
“a proprietary interest” in any of the buildings, structures or premises in which he worked as a civilian 
employee at MIT’s Cambridge campus.  That conclusion is part of the totality of the evidence that FAB
has considered in this case, and FAB agrees with that conclusion.  
That conclusion is also supported by the employee’s own statements regarding ownership of the 
buildings in which he worked at MIT’s Cambridge campus.  His first identification of the buildings in 
which he worked during his civilian employment at MIT’s Cambridge campus was more than two 
years after he filed his Part E claim.  In a letter dated February 7, 2008, submitted after his claim was 
reopened by order of the Director of DEEOIC, the employee stated that all of his work for the MMP 
was performed in Buildings 4, 8 and 16 on MIT’s Cambridge campus.  He also asserted that those 
buildings were analogous to the buildings used at the Met Lab and the Ames Laboratory for MED work
during that same time period and argued that the classification of all three facilities should be the same 
because “facilities in all cases were owned by the universities.”  Consistent with the employee’s 
assertion that MIT owned the buildings and laboratories in which MMP research was performed, there 
is no probative evidence in the file establishing that the MED had a proprietary interest in any of these 
three buildings.
Alternatively, the employee argued that the MMP meets the second part of the two-part statutory 
definition of a “DOE facility” because the MED “entered into a contract with [MIT] to provide 
management and operation,” as required by subsection (ii) of 42 U.S.C. § 7384l(12)(B).  In support of 
this position, he argued that: 
The MED clearly entered into a contract with MIT to provide management and scientific 
operations.  I have never seen this contract. . . .  However, the Division of Industrial 
Cooperation at MIT did not do pro bono work.  A contract is certainly implied by analogy to 
other universities such as Chicago’s MetLab and Iowa State’s Ames Lab, both of which, by 
the way, have DOE classifications. 
However, the employee did not submit a contract or any other evidence that establishes that a 
“management and operation” contract was entered into between the MED and MIT for the work 
performed by the MMP.  As noted above, SOL concluded in their March 14, 2007 memorandum that 
the work of the MIT Metallurgical Project was performed pursuant to a contract between MIT and the 
MED—Contract No. W-7405-eng-175.  The employee’s case file does not include a copy of the actual 
contract and FAB has not been able to locate a copy of that contract.[8]  However, the SOL 
memorandum cites a page from Book VII, Volume I, Appendix K of the Manhattan District History, 
which describes the contract as follows: “Contract W-7405 eng-175 with Massachusetts Institute of 
Technology is a research and development contract involving work with Be as well as other metals and 
compounds.”[9]  Thus, based on available evidence, SOL concluded that the contract was not a 



contract “to provide management and operation,” but was, rather, a “research and development 
contract.”  This conclusion is consistent with DOE’s description of the facility at MIT’s Cambridge 
campus in the DOE Facility List.  That description references contract W-7405-eng-175 and the 
beryllium-related research that was conducted at MIT’s Cambridge campus pursuant to the contract.
[10]  There is no probative evidence in the file that the MIT-MED contract under which the employee 
worked was a “management or operation” contract, as asserted by the employee.  Thus, based on the 
totality of the evidence, the FAB concludes that the evidence is insufficient to establish that MIT’s 
Cambridge campus satisfies the statutory requirements of § 7384l(12)(B)(ii).           
By letter dated September 17, 2006, the employee supplemented his objection concerning the 
“proprietary interest” test of 42 U.S.C. § 7384l(11)(B)(i).  In that letter, the employee argued that 
Roget’s Thesaurus lists several synonyms for the term “proprietary interest,” including “vested 
interest” and “beneficiary interest,” and that by these broader definitions, the MED had a “proprietary 
interest” in the MMP.  The employee argued that since “all work of the MIT project was paid for by 
and directly benefited the MED,” the MED had a “proprietary interest” in the buildings in which the 
MMP work was performed.  
The FAB finds that the evidence supports the employee’s statement that the work on the MMP project 
was paid for by and directly benefited the MED.  Both the SOL memorandum and the DOE Facilities 
List support a finding that the MMP work was performed pursuant to Contract No. W-7405-eng-175 
between MIT and the MED, and FAB will assume that the MED met its payment obligations to MIT 
under the contract.  However, payment for work performed under the contract and receipt of benefits 
from the performance of the contract do not establish that the MED had a proprietary interest in the 
buildings in which the contract’s work was performed.  The structure of the statutory definition of a 
“Department of Energy facility” supports this conclusion.  The Act defines the term “Department of 
Energy facility” as:
[A]ny building, structure, or premise, including the grounds upon which such building, structure, 
or premise is located—
(A) in which operations are, or have been, conducted by, or on behalf of, the Department of 
Energy. . .; and
(B) with regard to which the Department of Energy has or had—

(i) a proprietary interest, or
(ii) entered into a contract with an entity to provide management and operation, 
management and integration, environmental remediation services, construction, or 
maintenance services.

42 U.S.C. § 7384l(12).  Thus, in order to satisfy the requirements of subsection (B) of the statutory 
definition, it must be established that DOE (or its predecessors, including the MED) either (i) had a 
proprietary interest in the buildings in which [Employee] worked, or (ii) had a contract with MIT to 
provide at least one of the specific types of services listed in the definition.  Thus, the “proprietary 
interest” test of subsection (B)(i) is an alternative to the “contract” test of subsection (B)(ii).  If 
evidence of payment and receipt of benefits under a type (B)(ii) contract was sufficient to meet the 
“proprietary interest” test of (B)(i), as the employee urged, there would be no need to have the 
alternative subsection (B)(i) test.  Thus, the meaning of “proprietary interest” proffered by the 
employee would render subsection (B)(i) superfluous.  
Additionally, as set forth more fully in the Conclusions of Law section of this decision, the employee’s 
alternative definitions of the phrase “proprietary interest” are not consistent with its ordinary meaning, 
that is, an interest characterized by ownership, use and control.  The employee has made no allegation, 
nor proffered any evidence, that the buildings in which he worked on MIT’s Cambridge campus during 
his civilian employment from January 26, 1945 to October 22, 1945, i.e., Buildings 4, 8 and 16, were 
owned, rented, or controlled by the MED for use by the MMP.  In fact, he repeatedly refers to those 
buildings as labs of the MIT Metallurgical Department owned by MIT, not labs owned by the MED.



[11]    
Finally, under cover letter dated October 26, 2006, the employee supplied additional factual evidence in
support of his argument that there was a contract between the MED and MIT for the MMP, and 
therefore the “contract” test of 42 U.S.C. § 7384l(11)(B)(ii) is satisfied and the MMP should be 
classified as a DOE facility.  As described above, FAB acknowledges that the employee’s civilian work 
at MIT was performed pursuant to a contract between MIT and the MED, but concludes that there is 
insufficient evidence to establish that the contract in question meets the requirements of 42 U.S.C. § 
7384l(12)(B)(ii), and therefore the buildings used for the MMP do not satisfy the statutory definition of
a “DOE facility.”     
After reviewing the written record of the case file and the employee’s objections described above, the 
FAB hereby makes the following:

FINDINGS OF FACT

1. On May 31, 2002, the employee filed a claim for benefits under Part B of EEOICPA based on 
the allegation that he had contracted beryllium sensitivity, CBD and pulmonary insufficiency 
due to his occupational exposure to beryllium as a mechanical engineer at MIT’s campus in 
Cambridge, Massachusetts. 

2. The employee was a civilian employee of MIT from January 26, 1945 to October 22, 1945, and 
worked on the MMP during that time period. 

3. During his period of civilian employment by MIT, the employee worked in Buildings 4, 8 and 
16 on MIT’s Cambridge campus.  The MED did not have a “proprietary interest” in any of 
those three buildings, which were instead owned by MIT. 

4. The employee’s work on the MMP was performed pursuant to Contract No. W-7405-eng-175 
between MIT and the MED (a predecessor agency of DOE). 

5. During the period of the employee’s civilian employment by MIT, Contract No. 
W-7405-eng-175 was a research and development contract and was not a contract to provide 
management and operation, management and integration, environmental remediation services, 
construction, or maintenance services at MIT’s Cambridge campus. 

6. Prior to January 26, 1945 and after October 22, 1945, the employee was an active enlisted 
member of the U.S. Army. 

7. On May 30, 2003, the FAB issued a final decision accepting the employee’s Part B claim for 
beryllium sensitivity and awarding him medical benefits and sensitivity monitoring retroactive 
to his filing date of May 31, 2002. 

8. The employee was diagnosed with CBD on July 2, 2003. 

9. On August 5, 2003, the employee filed a second claim under Part B of EEOICPA for his CBD. 

10.On September 22, 2003, the FAB issued a final decision accepting the employee’s Part B claim 
for CBD and awarding him a lump sum of $150,000.00, plus medical benefits for his CBD 
retroactive to May 31, 2002. 



11.On November 25, 2005, the employee filed a claim under Part E of EEOICPA based on his 
CBD. 

12.For purposes of EEOICPA, MIT’s Cambridge campus is classified as an AWE facility for the 
time period 1942 through 1946, and as a beryllium vendor facility for the time period 1943 
through 1946.  While MIT’s Cambridge campus is not classified as a DOE facility, the Hood 
Building, which was located adjacent to MIT’s Cambridge campus prior to its demolition, is 
classified as a DOE facility for the time period 1946 through 1963. 

Based on the above findings of fact, the undersigned makes the following:    

CONCLUSIONS OF LAW

Regulations governing the implementation of EEOICPA allow claimants 60 days from the date of the 
district office’s recommended decision to submit to the FAB any written objections to the 
recommended decision, or a written request for a hearing.  See 20 C.F.R. §§ 30.310 and 30.311.  On 
May 4, 2006, June 26, 2006, September 17, 2006 and October 26, 2006, the employee filed written 
objections to the recommended decision, but did not request a hearing.  Pursuant to 20 C.F.R. §§ 
30.312 and 30.313, the FAB has considered the objections by means of a review of the written record 
of this case.  After a thorough review of the record in this case, the FAB concludes that no further 
investigation of the employee’s objections is warranted, and the FAB now issues a final decision on the
employee’s Part E claim.   

In order to be afforded coverage under Part E of EEOICPA, a claimant must establish that, among other
things, he is a “covered DOE contractor employee.”  42 U.S.C. §§ 7385s(1), 7385s-1, 7385s-8.  To 
prove that he is a “covered DOE contractor employee” for purposes of Part E eligibility, the employee 
must establish:  (1) that he was a “DOE contractor employee” and (2) that he “contracted a covered 
illness through exposure at a Department of Energy facility.”  42 U.S.C. § 7385s(1).  As a result of this 
statutory scheme, only DOE contractor employees are eligible for benefits under Part E, whereas 
employees of an AWE or a beryllium vendor are excluded from such coverage.[12]  

The Act defines the term “Department of Energy contractor employee,” in pertinent part, as follows: 
“An individual who is or was employed at a Department of Energy facility by—(i) an entity that 
contracted with the Department of Energy to provide management and operating, management and 
integration, or environmental remediation at the facility; or (ii) a contractor or subcontractor that 
provided services, including construction and maintenance at the facility.”  42 U.S.C. § 7384l(11)(B) 
(emphasis added).  Thus, in order to be considered a “Department of Energy contractor employee,” a 
claimant must have been employed at a DOE facility.  The statutory definition of a “Department of 
Energy facility” is: 

“[A]ny building, structure, or premise, including the grounds upon which such building, 
structure, or premise is located—

(A) in which operations are, or have been, conducted by, or on behalf of, the 
Department of Energy. . .; and
(B) with regard to which the Department of Energy has or had—

(i) a proprietary interest, or
(ii) entered into a contract with an entity to provide management and 
operation, management and integration, environmental remediation 



services, construction, or maintenance services.
42 U.S.C. § 7384l(12).  Therefore, in order to be eligible for benefits under Part E, a claimant must 
prove that he is or was employed as a civilian employee of a DOE contractor or subcontractor at a 
facility that meets the requirements of both subsection (A) and subsection (B) of § 7384l(12).

The FAB concludes that the employee has established that he was a civilian employee of MIT from 
January 26, 1945 to October 22, 1945, and that he worked in various laboratories in Buildings 4, 8 and 
16 on the MIT campus in Cambridge, Massachusetts, during that time period.  The evidence further 
establishes that the employee’s work for the MMP during that period was performed pursuant to a 
contract that MIT entered into with the MED to perform research and development on beryllium and 
other metals and compounds in support of the Manhattan Project.  Based on the totality of the evidence,
FAB concludes that MIT’s Cambridge campus satisfies subsection (A) of the statutory definition of a 
“Department of Energy facility.” 42 U.S.C. § 7384l(12)(A).   

The evidence in support of subsection (B) of § 7384l(12), however, is lacking.  Subsection (B) requires 
that in order for a building, structure or premise to be deemed a “Department of Energy facility,” the 
evidence must establish that it is a building, structure, or premise “with regard to which the Department
of Energy has or had—(i) a proprietary interest, or (ii) entered into a contract with an entity to provide 
management and operation, management and integration, environmental remediation services, 
construction, or maintenance services.”  Neither the “proprietary interest” test nor the alternative 
“contract” test has been satisfied by a preponderance of the evidence in this claim.   

The statute and the governing regulations do not define the term “proprietary interest,” as that term is 
used in subsection (B)(i) of § 7384l(12).  Black’s Law Dictionary defines the term as:  “The interest of 
an owner of property together with all rights appurtenant thereto such as the right to vote shares of 
stock and right to participate in managing if the person has a proprietary interest in the shares.”  Black’s
Law Dictionary, p.1098 (5th ed. 1979).  See also Evans v. U. S., 349 F.2d 653, 658 (5th Cir. 1965) 
(holding that the phrase “proprietary interest” is “not so technical, or ambiguous, as to require a 
specific definition” and assuming that the jury in that case gave the phrase “its common ordinary 
meaning, such as ‘one who has an interest in, control of, or present use of certain property.’”)  
Employing the common accepted definition of the term, in order to meet the “proprietary interest” test, 
the evidence must establish that the MED had rights of ownership, use, or control in the buildings in 
which the employee worked at MIT’s Cambridge campus from January 26, 1945 to October 22, 1945.  
The employee has proffered no such evidence.  To the contrary, in a letter dated February 7, 2008, he 
asserted that those buildings were owned by MIT, and in a May 30, 2006 email he referred to the 
laboratories in those buildings as “Metallurgical Dept labs.”  He has likewise offered no probative 
evidence that the MED controlled the buildings in question or rented space in them.         

With regard to the “contract” test of subsection (B)(ii) of § 7384l(12), there is evidence of the existence
of a contract between MIT and the MED for the work that was performed by the employee’s group on 
the MMP; specifically, Contract No. W-7405-eng-175.  However, based on the totality of the evidence, 
the FAB concludes that that contract was not entered into “to provide management and operation, 
management and integration, environmental remediation services, construction, or maintenance 
services”; rather, it was a much narrower “research and development contract involving work with Be 
[beryllium] as well as other metals and compounds.”  Since the contract was not one of the limited 
types enumerated by Congress in its statutory definition of “Department of Energy facility,” the FAB 
concludes that Congress did not intend buildings such as those in which the employee worked to be 
designated as DOE facilities for purposes of EEOICPA.             



The EEOICPA regulations at § 30.111(a) state that the claimant bears the burden of proving “by a 
preponderance of the evidence” the existence of every criterion under any compensable claim category 
set forth in § 30.110.  “Proof by a preponderance of the evidence means it is more likely than not that a 
given proposition is true.”  20 C.F.R. § 30.111(a).  The FAB concludes that the totality of the evidence 
in the case file is insufficient to establish by a preponderance of the evidence that the employee meets 
the statutory definition of a “Department of Energy contractor employee” because the evidence is 
insufficient to establish that he was employed at a “Department of Energy facility” during his civilian 
employment at MIT’s Cambridge campus.  Accord EEOICPA Fin. Dec. No. 10033981-2006 (Dep’t of 
Labor, November 27, 2006).  Therefore, the employee has not established that he is a “covered DOE 
contractor employee” and he is not entitled to benefits under Part E of EEOICPA.   As a result, the FAB
hereby denies the employee’s claim under Part E.  

Washington, DC

Thomas R. Daugherty

Hearing Representative

Final Adjudication Branch

[1]  Pub. Law 108-375, § 3161 (October 28, 2004).

[2]  As of the date of the March 9, 2006 letter, MIT’s campus was designated as an AWE facility and a beryllium vendor 
facility for the time period 1942 through 1963.  On October 10, 2007, the designation of MIT’s campus was modified in two
ways; first, the dates of the AWE facility and beryllium vendor facility designations were changed such that MIT’s 
Cambridge campus is now designated as an AWE facility from 1942 through 1946 and as a beryllium vendor facility from 
1943 through 1946; second, the Hood Building, which was adjacent to MIT’s campus, was determined to be a DOE facility 
for the period 1946 through 1963.  See EEOICPA Circular No. 08-01 (issued October 10, 2007) and the entry for MIT on 
the DOE Facility List at http://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist/showfacility.cfm.

[3]  See the entry for MIT on the DOE Facility List at 
http://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist/showfacility.cfm.

[4]  Id.  

[5]  See the entry for the Metallurgical Laboratory on the DOE Facility List at 
http://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist/showfacility.cfm.

[6]  See the entry for the Ames Laboratory on the DOE Facility List at 
http://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist/showfacility.cfm.  

[7]  The Ames Laboratory was established at Iowa State College in Ames, Iowa, on May 17, 1947.  The college was 
subsequently renamed Iowa State University.  Work done for the MED at Iowa State College between 1942 and May 16, 
1947 is covered under the DOE facility designation, as is all work done in the Ames Laboratory facilities since that date.  
See http://www.external.ameslab.gov/final/About/Aboutindex.htm.

[8]The FAB notes that it is the claimant’s responsibility to establish entitlement to benefits under the Act.  Subject to certain 
limited exceptions expressly provided in the Act and regulations, the claimant bears the burden of providing “all written 
medical documentation, contemporaneous records, or other records and documents necessary to establish any and all 
criteria for benefits set forth in these regulations.”  20 C.F.R. § 30.111(a).  See also EEOICPA Fin Dec. No. 10432-2004 
(Dep’t of Labor, September 13, 2004).  

http://www.hss.energy.gov/healthsafety/fwsp/advocacy/


[9]  A copy of this page has been placed in the case file and a copy has been forwarded to the employee with this decision.

[10]  See the entry for MIT on the DOE Facility List at 
http://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist/showfacility.cfm.   

[11]  See the employee’s email to the EEOICPA Ombudsman dated May 30, 2006, and his letter to FAB dated February 7, 
2008.

[12]  Although they are not covered under Part E of EEOICPA, atomic weapons employees and beryllium vendor 
employees are covered under Part B of EEOICPA.  Additionally, Congress has stated that EEOICPA was established to 
compensate “civilian” men and women who performed duties uniquely related to nuclear weapons production and testing.  
See 42 U.S.C. § 7384(a)(8).  Consequently, members of the military are not covered by EEOICPA.  See EEOICPA Fin. Dec.
No. 57276-2004 (Dep’t of Labor, October 26, 2004). 

EEOICPA Fin. Dec. No. 20121219-81137-1 (Dep’t of Labor, March 13, 2013)

EMPLOYEE: [Name Deleted]

CLAIMANTS: [Name Deleted]

[Name Deleted]

FILE NUMBER: [Number Deleted]

DOCKET NUMBER: 20121219-81137-1

DECISION DATE: March 13, 2013

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning the above-noted claims for 
survivor benefits under the Energy Employees Occupational Illness Compensation Program Act of 
2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the claims 
under Parts B and E of EEOICPA are denied. 

STATEMENT OF THE CASE

On October 7, 2009, [Employee’s son] filed a Form EE-2 claiming survivor benefits under Parts B and
E of EEOICPA as a surviving child of [Employee] for his alleged stomach cancer and for his death on 
September 7, 1978, respectively.  On October 14, 2009, [Employee’s spouse] also filed a Form EE-2 
claiming benefits as the surviving spouse of the employee. 

The evidence of record includes a copy of the employee’s death certificate, which indicated that he died
on September 7, 1978 due to carcinomatosis resulting from adenocarcinoma of the stomach.  
[Employee’s spouse] submitted a copy of a marriage certificate indicating the she married the 
employee on June 10, 1972.  The employee’s death certificate identified [Employee’s spouse] as the 



employee’s surviving spouse.  [Employee’s spouse] documented her changes in surname.  
[Employee’s son] submitted a copy of his birth certificate, which indicated that he was born on August 
10, 1937 and that the employee was his father.  He also submitted a statement that he was capable of 
self-support at the time of the employee’s death.

[Employee’s son] submitted a Form EE-3 in which he alleged that the employee worked in Area IV of 
the Santa Susana Field Laboratory (SSFL) as an electrician for North American Aviation and 
Rockwell/Rocketdyne from 1973 to 1988.[1]  The current operator of the SSFL, the Boeing Company, 
submitted employment information indicating that the employee worked for Rocketdyne in Area II of 
the SSFL intermittently between November 7, 1955 and September 30, 1969.  However, Area II of the 
SSFL is not a Department of Energy (DOE) facility and employment in Area II is not covered DOE 
facility employment.  DOE was asked and was unable to confirm that the employee worked in Area IV 
of the SSFL.  

On February 16, 2010, the Seattle district office of the Division of Energy Employees Occupational 
Illness Compensation (DEEOIC) received a signed and notarized letter dated February 7, 2010 from 
[Affiant], who indicated: 

•        That he had worked at the SSFL and often visited Area IV to service pump systems; 

•        That the employee had worked as a maintenance electrician on the third shift; 

•        That he knew “for a fact” that the employee was often in Area IV in pursuit of his duties; and

•        That the employee worked at the SSFL for twenty years or more.

[Affiant] later submitted a signed and notarized Form EE-4 dated April 5, 2010, in which he indicated 
that he had worked with the employee and knew that the employee worked as a maintenance electrician
in all areas of the SSFL, including Area IV, and specified that the employee had worked in Area IV 
from February 16, 1956 through July 29, 1957.

On April 15, 2010, the district office issued a recommended decision to accept [Employee’s spouse]’s 
Part B and Part E claim, based on the recommended findings that the employee qualified as a member 
of a Special Exposure Cohort (SEC) class at Area IV of the SSFL (based on [Affiant]’s statements), 
and that he was diagnosed with a “specified” cancer.  In that same decision, the district office 
recommended denial of [Employee’s son]’s Part B and Part E claim on the ground that he was not an 
eligible survivor.  On May 26, 2010, FAB issued a final decision consistent with the district office’s 
recommendation and awarded [Employee’s spouse] $150,000.00 under Part B and $125,000.00 under 
Part E, for a total award of $275,000.00.  

[Employee’s spouse] received payment of $275,000.00 on or about June 17, 2010.

On March 28, 2011, the Seattle district office received a signed and notarized letter dated March 21, 
2011 from [Affiant], in which he stated:

•       That his EE-4 was false as he had never worked with the employee;

•       That the employee, on his deathbed, asked him to take care of [Employee’s spouse];

•       That he was called several times by [Employee’s spouse] who requested that he verify that the 
employee had worked in Area IV in support of her EEOICPA claim; 

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/20121219-81137-1.htm#_ftn1


•       That in an effort to help [Employee’s spouse] with her EEOICPA claim he had executed a false 
affidavit;

•       That he had advised [Employee’s spouse] that they were committing fraud; and

•       That he wanted $50,000.00 from her EEOICPA award to spread among the employee’s 
grandchildren.

[Affiant] died in June 2011.  Thereafter, this matter was referred to the Las Vegas field office of the 
Office of Labor Racketeering and Fraud Investigations (OLRFI) within the Department of Labor’s 
Office of Inspector General.  In the course of OLRFI’s investigation, [Employee’s son] provided 
OLRFI with copies of three letters from [Affiant], as follows: 

•        A January 3, 2010 letter addressed to [Employee’s son], in which [Affiant] admitted that he was 
“stretching things” when he had previously emailed him about where the employee worked at the 
SSFL.

•        A January 7, 2011 letter addressed to [Employee’s spouse], in which [Affiant] stated that he 
had:  (1) taped their previous discussions when he told her that they were committing fraud against the 
government and that the penalties were severe; and (2) agreed to lie about the employee’s employment 
record so that she would be eligible to receive $150,000.00 under EEOICPA (of which he would 
receive $50,000.00).

•        A January 20, 2011 letter addressed to [Employee’s spouse], in which [Affiant] stated that he 
“came up with the idea that I would ask for $50k for misrepresenting the truth” to “spread it among the 
children and at the same time I would be helping [Employee’s spouse],” and advised her that there was
“quite a penalty for defrauding the Federal Government. . . .”

On September 24, 2012, the Director of DEEOIC issued an order vacating the May 26, 2010 final 
decision and returned the case file to the district office for further development and issuance of a new 
recommended decision regarding the eligibility of the claimants to receive survivor benefits under Part 
B and Part E.

On October 11, 2012, the district office sent letters to the claimants to notify them that it was unable to 
verify the employee’s employment in Area IV of the SSFL and requested that they submit evidence that
the employee had worked for a DOE contractor or subcontractor at a DOE facility during a covered 
time period.  On October 23, 2012, the district office received a response from [Employee’s spouse], 
in which she indicated that she was not married to the employee at the time that he worked at the SSFL,
that she could not send any information to the district office because she does not have the employee’s 
work records, and she was “introduced to” [Affiant] and was told that he and her husband had worked 
together.  [Employee’s son] did not respond to the October 11, 2012 letter. 

On December 19, 2012, the district office issued a recommended decision to deny the claimants’ 
survivor claims under Part B and Part E on the ground that neither claimant had met their burden of 
proof to establish that the employee worked in Area IV of the SSFL, as alleged.  On January 14, 2013, 
[Employee’s son] submitted a signed waiver of his right to object to the findings of fact and 
conclusions of law of the recommended decision.

After considering the evidence of record, FAB makes the following:

FINDINGS OF FACT



1.      [Employee’s son] and [Employee’s spouse] filed claims for survivor benefits on October 7 and 
14, 2009, respectively.

2.      The evidence of record is insufficient to establish that the employee worked in Area IV of the 
SSFL during the time period of February 16, 1956 through July 29, 1957, as alleged.

3.      The employee died on September 7, 1978.

4.      [Employee’s son] is a child of the employee.

5.      [Employee’s spouse] is the surviving spouse of the employee, and was paid $275,000.00 
pursuant to a prior final decision dated May 26, 2010.

Based on the above-noted findings of fact, FAB also hereby makes the following:

CONCLUSIONS OF LAW

If a claimant waives any objections to all or part of a recommended decision, FAB may issue a final 
decision accepting the recommendation of the district office, either in whole or in part.  See 20 C.F.R. §
30.316(a) (2012).  [Employee’s son] waived his right to object to the findings of fact and conclusions 
of law in the recommended decision.  [Employee’s spouse] did not object to the recommended 
decision within the 60-day period for filing an objection. 

The regulations provide that the claimant bears the burden of providing the evidence necessary to 
establish eligibility for benefits and of proving “by a preponderance of the evidence the existence of 
each and every criterion” required for eligibility.  The regulations also provide that “[p]roof by a 
preponderance of the evidence means that it is more likely than not that the proposition to be proved is 
true.”  20 C.F.R. § 30.111(a). 

To qualify for benefits as a survivor of a “covered employee with cancer” under Part B of EEOICPA, a 
claimant must show that they are a qualified survivor of an employee who was either a DOE employee,
or a DOE contractor employee, or an employee of an atomic weapons employer who contracted cancer 
in the performance of duty after beginning employment at a DOE facility or an AWE facility.  To 
qualify for survivor benefits under Part E, a claimant must establish that they are a survivor of a 
“covered DOE contractor employee” who was engaged in covered employment at a DOE facility and 
that the employee was determined to have contracted a covered illness through exposure at that facility.

However, as found above, the evidence of record does not establish that the employee worked at a 
DOE facility—Area IV of the SSFL—as alleged.  Thus, the claimants have not established the 
necessary criteria for eligibility under EEOICPA and their claims for survivor benefits under Parts B 
and E are denied. 

Compensation received by [Employee’s spouse] under the vacated May 26, 2010 final decision now 
appears to have resulted in an overpayment.  The national office of DEEOIC will provide [Employee’s 
spouse] with written notification regarding the overpayment and its overpayment procedures at a later 
date. 

Seattle, WA



Keiran Gorny

Hearing Representative

Final Adjudication Branch

[1]  Area IV of the SSFL is a covered DOE facility from 1955 to 1988 and from 1988 to the present for remediation. See 
http://www.hss.energy.gov/healthsafety/FWSP/advocacy/faclist/showfacility.cfm (retrieved on February 27, 2013).

EEOICPA Fin. Dec. No. 20130111-12000242-2 (Dep’t of Labor, June 13, 2013)

EMPLOYEE:  

[Name Deleted]

CLAIMANT: [Name Deleted]

FILE NUMBER: [Number Deleted]

DOCKET NUMBER: 20130111-12000242-2 

DECISION DATE: June 13, 2013

NOTICE OF FINAL DECISION 

FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch (FAB) concerning the above-noted claim for 
benefits under Parts B and E of the Energy Employees Occupational Illness Compensation Program 
Act of 2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the 
claim for chronic beryllium disease (CBD) under Parts B and E, and for hearing loss, hypertension and 
chronic obstructive pulmonary disease (COPD)/emphysema under Part E, are hereby denied.  

STATEMENT OF THE CASE

On January 30, 2012, the employee’s authorized representative filed a claim on behalf of her client 
under both Parts B and E of EEOICPA for the illnesses noted above.  In support of that claim, the 
representative argued that the Department of Energy (DOE) and its predecessors had leased the Kansas 
City Plant[1] from the General Services Administration (GSA), and that as part of such lease, GSA 
maintenance workers (such as the employee) performed maintenance work on utilities located within 

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/20130111-12000242-2.htm#_ftn1


the boundaries of the Kansas City Plant.  Although the representative did not submit a copy of the 
alleged “lease agreement” to the district office, she did submit a copy of a Memorandum of Agreement 
(MOA) signed in July of 1993 by representatives of GSA, DOE and the Department of Defense for 
“environmental investigatory work at the Bannister Federal Complex.”  The representative also 
provided the following:  a GSA form completed on July 12, 1988 regarding the employee’s medical 
examination on that date; respirator use forms dated 1990-1994; and a June 14, 1993 health unit history
form completed by the employee in which he stated that he began working for GSA on July 3, 1961 as 
an A/C Operator and Plumber/Pipefitter.  

On February 2, 2012 and March 2, 2012, a claims examiner sent the employee letters requesting that he
submit a Form EE-3 and a copy of the “lease agreement” that his representative referred to in her 
argument.  These letters also asked the employee to submit medical evidence in support of his alleged 
illnesses.  In response, the employee submitted a completed Form EE-3 in which he indicated that he 
worked at the “Kansas City Plant/Bendix” for “GSA-PBS-R6” as a “pipe fitter/plumbing/ 
maintenance” from July 3, 1961 to December 30, 1994, and that he had “[f]requent assignments with 
security Personnel to Bendix steam pits.”  The employee did not provide the requested copy of the 
“lease agreement” to the district office, but his representative submitted a March 16, 2012 statement 
signed by a GSA buildings manager supervisor who alleged that GSA maintenance employees were 
required to enter DOE space at the Bannister Federal Complex to perform work on mechanical systems
and operations that were intertwined or shared between DOE and GSA.  

The employee also submitted medical evidence consisting of health unit and employment screening 
evaluations conducted intermittently between June 13, 1988 and June 21, 1994.  Most of these 
evaluations took the form of x-rays read by B-readers who found evidence of pleural changes 
consistent with asbestos exposure, but Dr. David F. Hazuka opined that the employee’s July 25, 1991 
chest x-ray showed a few benign calcifications appearing in the employee’s lower right lung field, and 
Dr. Kenneth M. Jacob noted a few bilateral calcified granulomas after review of the employee’s June 
21, 1994 chest x-ray.  The employee also submitted an August 12, 1994 report indicated that the 
employee’s pulmonary function tests showed some abnormalities that were below the normal range but
were mild and did not require follow-up medical attention.  

On March 14, 2012 and on April 17, 2012, the claims examiner sent a request to Honeywell, the DOE 
contractor at the Kansas City Plant, for verification of the employee’s alleged work at that location as a 
GSA employee, and a document acquisition request.  On May 17, 2012, Honeywell responded that it 
did not have any evidence regarding the employee’s alleged work.  

At the same time that the representative filed the employee’s claim with the district office, she also 
faxed a copy of the 1993 MOA noted above, her argument in support of the claim and other documents 
to the Director of the Division of Energy Employees Occupational Illness Compensation (DEEOIC) in 
Washington, D.C.  After considering her argument, the Director wrote to the Denver district office on 
August 7, 2012 and noted that there was no evidence that GSA was a subcontractor of the DOE 
contractor at the Kansas City Plant.  The district office then issued a recommended decision on August 
23, 2012 to deny both aspects of the employee’s claim on the ground that there was insufficient 
evidence to establish that he had any covered employment at a DOE facility.  

On August 30, 2012, FAB received an August 27, 2012 statement from the representative in which she 
objected to the recommended decision and requested an oral hearing.  In light of this request, the 
national office of DEEOIC forwarded several documents regarding the Bannister Federal Complex to 



FAB, as follows:  

•        A May 7, 1963 “Space Permit and Service Agreement,” identified as Contract No. AT(23-3)-14, 
between the Atomic Energy Commission (AEC) and GSA that was made retroactive to July 1, 1962. 

•        A September 26, 1974 memorandum to the AEC setting out the chronology of the Kansas City 
Plant from 1943 through 1963. 

•        A February 17, 1977 letter in which GSA notified the Energy Research and Development 
Administration (ERDA) that it had transferred ownership of 122.05 acres at the Bannister Federal 
Complex to ERDA, effective September 30, 1976, and included a provision that the property would be 
transferred back to GSA whenever ERDA no longer had use for it. 

•        Modification No. M085 to Management and Operations (M&O) Contract No. EY-76-C-04-0613 
between ERDA and Bendix, effective January 1, 1977.

•        Modification No. M107 to M&O Contract No. DE-AC04-76DP00613 between DOE and Bendix,
effective January 1, 1982. 

•        A Memorandum of Understanding (MOU) between DOE and GSA, No. DE-GM33-89AL53604, 
effective March 1, 1989.  

After it received the above-noted evidence, FAB issued a September 21, 2012 order remanding the 
employee’s claim under Parts B and E to the district office.  With respect to the employee’s Part B 
claim, FAB noted that the district office did not make any findings in the recommended decision on the
employee’s allegation that he worked for GSA at the Bannister Federal Complex, and, if this was true, 
whether he was eligible for Part B benefits for his alleged CBD pursuant to 42 U.S.C. § 7384l(7)(A).  
As for the employee’s Part E claim, FAB also noted that the same recommended decision did not 
address whether he met the definition of a “Department of Energy contractor employee” under Part E.  
Accordingly, FAB returned the file to the district office for further development.

Upon return of the case file, the district office wrote to the employee on September 25, 2012 and asked 
him to submit a copy of the alleged lease his representative had referred to earlier.  The employee did 
not respond to this request within the period of time allotted; however, the Denver district office 
obtained copies of additional documents that the employee’s representative had faxed to DEEOIC’s 
Director about the Kansas City Plant before she filed the employee’s claim.  In a cover letter that she 
had faxed to the Director on January 12, 2012, the representative argued that the following documents 
proved that the War Assets Administration (WAA) and then GSA “owned the Kansas City property and 
leased it to various AEC contractors. . .(Westinghouse, Bendix, Allied Signal, Honeywell)”:

•       A January 31, 1947 memorandum from the WAA to the Real Property Review Board 
regarding a “[p]roposal to lease for multiple tenancy plan together with proposed rental rates” 
for Plancor 1213 [i.e., the Bannister Federal Complex] in Kansas City, Missouri.

•       A July 3, 1947 WAA internal memorandum concerning revision of rental rates at Plancor 
1213. 



•       A July 2, 1952 letter wherein the Navy informed GSA that it could not release 32 acres of 
property included in the lease agreement between the Navy and Westinghouse to GSA, and 
indicated that part of the main plant was “turned over to Bendix” for use on an AEC project.

The district office also wrote to the employee on December 5, 2012 and requested that he submit 
additional medical evidence in support of his claim for CBD under Part B of EEOICPA.  The district 
office did not receive any response to that letter from the employee.  Thus, on January 11, 2013, the 
district office issued a recommended decision to deny the employee’s claim for CBD under Part B on 
the ground that the evidence of record did not establish that he developed that condition, and to deny 
his claim for CBD, hypertension, hearing loss and COPD/emphysema under Part E on the ground that 
he was not a “covered DOE contractor employee.”  

On January 16, 2013, the employee’s representative objected to the recommended decision and 
requested an oral hearing.  She also asked FAB to issue a subpoena for “correspondence” she believed 
had occurred in connection with the employee’s claim.  In a letter dated January 28, 2013, FAB denied 
the representative’s subpoena request in connection with the employee’s Part E claim, and informed her
of the criteria she would have to meet before it could consider issuing a subpoena in connection with 
her client’s Part B claim.  Since the representative did not address either of those requirements in her 
January 16, 2013 request, FAB provided her 30 days from the date of the letter to submit a response, 
but no response was received.  The undersigned hearing representative held the requested hearing in 
Kansas City, Missouri on March 28, 2013.

OBJECTIONS

At the hearing, the employee and other witnesses provided oral testimony in support of the claim under
both Parts B and E.  The representative also provided a number of arguments, as described below.

First, the representative argued that the employee had met his burden to establish a diagnosis of CBD 
under Part B, using the pre-1993 statutory criteria.  However, the medical evidence in the file does not 
satisfy at least three out of those five criteria, because while it is arguable that the employee may have 
submitted evidence of characteristic chest radiographic abnormalities and either a restrictive or 
obstructive lung physiology testing (or diffusing lung capacity) defect, the employee did not submit 
any evidence of lung pathology consistent with CBD, a clinical course consistent with a chronic 
respiratory disorder, or any immunologic tests showing beryllium sensitivity.  Therefore, he had not 
met his burden to proof to establish that he has CBD under Part B of EEOICPA.

Second, the representative argued that the 1993 MOA discussed above is a contract for services by 
which GSA agreed to clean up hazardous substances at the Kansas City Plant in exchange for 
compensation from DOE, and therefore GSA is a subcontractor at the Kansas City Plant and her client 
is a subcontractor employee eligible for Part E benefits.  However, this is not a correct interpretation of 
this document.  While the 1993 MOA was an agreement between GSA, DOE and the Department of 
Defense, it only concerned the environmental investigatory work these three agencies undertook at the 
Bannister Federal Complex pursuant to their respective statutory obligations under either the Resource 
Conservation and Recovery Act or the Comprehensive Environmental Response, Compensation and 
Liability Act.  Also, while the MOA provided that each party could seek reimbursement from the others
for investigatory and cleanup costs, the 1993 MOA is not a contract in which GSA agreed to perform 
services it was not statutorily obligated to perform in exchange for compensation from DOE.  
Therefore, this document does not establish the employee’s entitlement to any Part E benefits.



Thirdly, the representative argued that her timely request for the issuance of a subpoena related to the 
employee’s Part E claim was wrongly denied on January 28, 2013.  However, DEEOIC’s authority to 
issue subpoenas in connection with claims filed under EEOICPA is limited by the express terms of 42 
U.S.C. § 7384w, which strictly limits that authority to Part B claims.  Since this objection concerns a 
request for a subpoena in connection with a Part E claim, there is no basis for this objection.

Fourth, the representative suggested that the Policy Branch within the national office of DEEOIC 
somehow lacked the authority to provide guidance regarding the employee’s alleged entitlement to 
benefits under Part E of EEOICPA to the Denver district office of DEEOIC.  However, there is no 
apparent legal or factual basis for this suggestion, and more importantly, the Policy Branch was 
providing guidance to the district office on a question of entitlement, not deciding to either accept or 
deny the employee’s Part E claim.  Consistent with 20 C.F.R. § 30.300 (2012), all final agency 
decisions issued on claims of entitlement under EEOICPA are issued by FAB, not the Policy Branch of 
DEEOIC.

And finally, the representative’s main argument in support of the employee’s Part E claim was that 
there was a lease agreement showing that the WAA was the “landlord” for the Kansas City Plant (this 
location was part of the larger location called “Plancor 1213” in WAA documents) beginning in the 
1940s, and that as the landlord, the WAA (and then GSA) had a duty to perform certain services for the 
DOE contractors at the Kansas City Plant for which the WAA/GSA was paid under the terms of this 
alleged lease agreement.

In order to address these final contentions, it is first necessary to set out some of the pertinent history of
the Bannister Federal Complex, of which the Kansas City Plant is a part, as established by the 
documents in the case file.  Those documents indicate that in 1942, a large manufacturing building was 
built at the site of the present-day Bannister Federal Complex for the Department of the Navy, and that 
Pratt & Whitney assembled engines for Navy fighter planes in that building from 1943 to 1945.  They 
also indicate that the Defense Plant Corporation (a wartime subsidiary of the Reconstruction Finance 
Corporation, which was then an independent agency of the U.S. government) owned the property from 
at least 1943 through 1947.  On December 31, 1947, the Navy acquired the land by a Quitclaim Deed 
from the Reconstruction Finance Corporation, acting through the War Assets Administrator, and 
immediately leased the “old Pratt & Whitney plant,” i.e., the large manufacturing building in question, 
to the Westinghouse Electric Company, who continued to build Navy jet engines at the plant from 1948
through 1961.

The evidence in the file establishes that during the period of its lease, Westinghouse subleased portions 
of the “old Pratt & Whitney plant” to various government agencies and private entities.  One of those 
subleases was executed in 1948, when Westinghouse sublet the warehouse portion of the “old Pratt & 
Whitney plant” to the Bendix Corporation, with the AEC’s approval, after the AEC had entered into 
Contract No. AT(29-1)-613 with Bendix on November 5, 1948 “for the performance by the Contractor 
of certain work involving management and operation of Government-owned facilities.”  This event 
marks the historical beginning of the worksite known as the Kansas City Plant.  Bendix actually began 
its work for the AEC at this subleased location in 1949 and continued working there even after the 
Navy terminated its lease with Westinghouse on June 30, 1961; shortly thereafter, the Navy transferred 
ownership of all 300 acres comprising the Bannister Federal Complex to GSA.  The 
Westinghouse-to-Bendix sublease also presumably ended in 1961, although there is no documentation 
available on this point.

Based on the above, the representative’s assertion that the AEC began leasing space for the Kansas City



Plant at the Bannister Federal Complex from the WAA in the 1940s is factually incorrect.  The January 
31, 1947 and July 3, 1947 memoranda discussed earlier are not evidence of a lease agreement between 
the WAA and either the AEC or Bendix, because they were both dated more than one year before 
Bendix contracted with the AEC to perform work for it at the Kansas City Plant in November of 1948.  
Instead, the evidence shows that Bendix subleased a portion of the complex from Westinghouse (not 
GSA) from 1948 through 1961.  

After that sublease ended, both GSA and the AEC entered into a “Space Permit and Service 
Agreement,” effective July 1, 1962, through which GSA granted the AEC and its contractors a permit 
for “possession and use” of the Kansas City Plant.  In return, the AEC agreed to pay GSA an “unfunded
users charge.”  Under this Space Permit and Service Agreement, the AEC was responsible for its own 
day-to-day and long-term maintenance of the interior of the buildings in its area, its adjacent areas and 
border fences, and all installed utilities and/or mechanical systems within its area.  GSA was denied 
general access to the Kansas City Plant, and was granted access only upon approval by the AEC for the
purpose of making periodic inspections and for any other reasonable and legitimate purposes, and 
subject to clearance in accordance with the AEC’s security procedures.  The terms of the Space Permit 
and Service Agreement obligated the AEC to supply certain utility services to the entire Bannister 
Federal Complex for GSA, and to operate and maintain (excluding long-term maintenance) utility 
systems within the Service Area.[2]  In return, GSA agreed to pay the AEC for the cost of utility 
services that the contractor provided to the Service Area.  GSA was to provide long-term maintenance 
for its own area and the Service Area, and was specifically excluded from providing such services in 
the designated AEC areas.  

On its face, the Space Permit and Service Agreement obviously has many characteristics of a real estate
lease.  It is contractual in nature, since it granted the AEC long-term authority to use the Kansas City 
Plant in return for a “users charge,” and it also gave the AEC exclusive control and possession of the 
Kansas City Plant against all others, including the owner, GSA.  However, even assuming that this is 
the “lease agreement” referred to by the employee’s representative, a close reading of the document 
does not support the representative’s allegations regarding the terms of the “lease agreement.”  
Specifically, there is nothing within the four corners of the Space Permit and Service Agreement that 
obligated the GSA to provide any services to the AEC at the Kansas City Plant in return for any 
payment or compensation, as the representative alleges.

Returning to the history of the Kansas City Plant, the file contains a February 17, 1977 letter in which 
GSA indicated it had transferred ownership of “122.05 acres of land. . .with improvements thereon” at 
the Bannister Federal Complex to ERDA, effective September 30, 1976.  Clearly, from this point in 
time forward, any question of a “lease agreement” regarding the Kansas City Plant between GSA and 
another entity is foreclosed.  Under the 1989 MOU in the case file, the GSA agreed to pay DOE for the 
utilities it provided at an agreed upon rate, and the two parties agreed to share responsibility and 
reimburse each other for the cost of maintaining the shared utility service distribution systems, flood 
control functions and joint use areas at the Bannister Federal Complex.  The requirement that DOE 
share the cost in maintaining areas that it shared with GSA, however, is not evidence of a contract 
under 42 U.S.C. § 7384l(11)(B)(ii), since it did not obligate the GSA to provide any specific services 
for DOE or its contractors in exchange for compensation. 

After carefully considering the entirety of the evidence now in the case file, FAB hereby makes the 
following:

FINDINGS OF FACT

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/20130111-12000242-2.htm#_ftn2


1.      The employee filed a Form EE-1 on January 30, 2012, claiming benefits for CBD under Parts B 
and E, and for hypertension, hearing loss and COPD/emphysema under Part E of EEOICPA.

2.      The employee is a federal worker employed by GSA at the Bannister Federal Complex as an A/C 
Operator and Plumber/Pipefitter.

3.      The employee’s representative did not respond to FAB’s January 28, 2013 request that she submit
a response satisfying the criteria for issuing a subpoena in connection with her client’s Part B claim.  

4.      The medical evidence is not sufficient to establish a statutory diagnosis of CBD under Part B 
using either the pre-1993 or post-1993 statutory criteria.

5.      There is no evidence to show that either GSA or its predecessors entered into a contract with 
Honeywell or its predecessors in which it agreed to perform any specific services for the DOE 
contractor at the Kansas City Plant in exchange for compensation.

Based on the above-noted findings of fact, FAB also hereby makes the following:

CONCLUSIONS OF LAW

The benefits available under Parts B and E of EEOICPA are only payable to claimants who satisfy the 
eligibility requirements set out in the statute.  Pursuant to 20 C.F.R. § 30.111(a), the claimant has the 
burden of providing all documentation necessary to establish eligibility for benefits and of proving “by 
a preponderance of the evidence the existence of each and every criterion,” except as provided in the 
regulations or the statute, required for eligibility.  That same section also notes that “Proof by a 
preponderance of the evidence means that it is more likely than not that the proposition to be proved it 
true.”  

With respect to the employee’s claim under Part B, a “covered beryllium employee” is defined in § 
7384l(7)(A) of EEOICPA as a federal employee “who may have been exposed to beryllium at a 
Department of Energy facility.”  Because the employee here is presumed to have been exposed to 
beryllium at the Kansas City Plant, a DOE facility, he meets the test of a covered beryllium employee.  
Despite this, the medical evidence of record fails to meet three of the five criteria for diagnosing CBD 
prior to January 1, 1993 as set out at § 7384l(13)(B), because the employee did not submit any 
evidence of lung pathology consistent with CBD, a clinical course consistent with a chronic respiratory
disorder, or any immunologic tests showing beryllium sensitivity.  Also, the employee did not submit 
any evidence of an abnormal beryllium lymphocyte proliferation test performed on either blood or lung
lavage cells, as is required to establish a diagnosis of CBD on or after January 1, 1993 pursuant to § 
7384l(13)(A).  Therefore, he has not met his burden to proof to establish that he has the alleged illness 
of CBD under Part B of EEOICPA.  

As for the representative’s timely request for the issuance of a subpoena in connection with the March 
28, 2013 hearing in this matter, the record establishes that the representative was properly informed of 
the criteria in 20 C.F.R. § 30.301(b) for issuing a subpoena relating to her client’s Part B claim, and that
she failed to respond within the period of time allotted.  In addition, and as noted above, DEEOIC’s 
authority to issue subpoenas is strictly limited by the terms of 42 U.S.C. § 7384w to claims under Part 
B.  Therefore, the January 28, 2013 letter that preliminarily denied the representative’s request for a 
subpoena under Part E was correct, and the record also shows that she did not respond to the January 



28, 2013 request that she fulfill the regulatory criteria for issuing a subpoena under Part B.

And with regard to his Part E claim, the employee’s representative alleged that the employee qualifies 
as a DOE contractor employee because he performed maintenance work on the grounds of the Kansas 
City Plant pursuant to contracts between GSA and DOE (and their predecessors), for which GSA and 
its predecessors were paid.  However, FAB concludes otherwise.  As set out at length above, there is no
evidence of a contract between GSA and DOE (or their predecessors) for GSA to provide services for 
DOE or its contractor at the Kansas City Plant in return for compensation, as alleged.  Neither the 1962
Space Permit and Service Agreement nor the 1989 MOU obligated GSA to provide any specific 
services at the Kansas City Plant in exchange for compensation.  The mere requirement that DOE share
the cost of maintaining areas that it shared with GSA at the Bannister Federal Complex, however, is not
evidence of a contract under 42 U.S.C. § 7384l(11)(B)(ii), because it did not obligate the GSA to 
provide any specific services to DOE or its contractors in exchange for compensation.  Moreover, the 
agencies’ environmental investigation work described in the 1993 MOA was due to their respective 
statutory obligations under either the Resource Conservation and Recovery Act or the Comprehensive 
Environmental Response, Compensation and Liability Act and not pursuant to a contract between the 
agencies.  See Chapter 2-500.16 (January 2010), Federal (EEOICPA) Procedure Manual.  Thus, 
because the evidence in the case file does not prove the existence of the alleged contract, the employee 
has failed to meet his burden of proof to establish that he is a DOE contractor employee under Part E of
EEOICPA.  Under these circumstances, he is not entitled to any Part E benefits.  

Accordingly, FAB hereby denies the employee’s claim under both Parts B and E of EEOICPA, and 
confirms the January 28, 2013 preliminary denial of his representative’s subpoena request.

Denver, CO

William Elsenbrock

Final Adjudication Branch

Hearing Representative 

[1]  The Kansas City Plant is a government-owned, contractor-operated installation listed as a DOE facility from November 
5, 1948 to the present in the latest Federal Register notice.  78 Fed. Reg. 20950 at 20952 (April 8, 2013).  The facility 
comprises approximately two-thirds of the 300-acre Bannister Federal Complex, and currently consists of a large 
manufacturing building and 36 other buildings.  The remaining one-third of the Bannister Federal Complex is owned by 
GSA.

 

[2]  For example, at the March 28, 2013 oral hearing, a former GSA General Foreman at the Bannister Federal Complex 
testified that “Bendix provided the Federal Building at 2306 Bannister Road, steam from their power plants” and that 
“DOE, Bendix, operated the powerhouses with their people.”  

Exposure

EEOICPA Fin. Dec. No. 20858-2006 (Dep’t of Labor, June 30, 2006)



NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claims for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claims are accepted 
in part and denied in part.  

STATEMENT OF THE CASE

You each filed a Form EE-2, Claim for Survivor Benefits.  A claim was also filed by [Claimant #8], 
but he died on April 21, 2005 before adjudication was complete.  You stated on the Forms EE-2 that 
you were filing for the lung and throat cancer of your late father, [Employee], hereinafter referred to as
“the employee.”  The death certificate and affidavits establish that the employee was diagnosed with 
lung cancer in approximately June 1959.  The employee’s death certificate shows lung cancer as the 
cause of death on June 13, 1961.  There is no medical evidence supporting a diagnosis of throat cancer.
On the Form EE-3, Employment History, you stated the employee was employed sometime in the 
1940s as a machinist with the Manhattan Project in Oak Ridge, Tennessee.  The district office verified 
that the employee worked for Tennessee Eastman Corporation (TEC) at the Y-12 plant[1] for the period
of December 27, 1943 to August 29, 1946.  

On July 16, 2002, the district office referred your application package to the National Institute for 
Occupational Safety and Health (NIOSH) for radiation dose reconstruction.  On September 26, 2005, 
NIOSH returned your case to the district office.  Effective September 24, 2005, the Department of 
Health and Human Services designated certain employees of the Y-12 plant who were employed for a 
number of work days aggregating at least 250 work days, either solely under this employment or in 
combination with work days of employment occurring within the parameters established for classes of 
employees included in the SEC, as members of the Special Exposure Cohort (SEC) based on work 
performed in uranium enrichment or other radiological activities at the Y-12 plant, for the period from 
March 1943 through December 1947.  

In support of your claims for survivorship, you submitted the death certificate of the employee, and a 
copy of the death certificate of the employee’s spouse.  In addition, you submitted evidence that you 
are the children of the employee, along with documentation of legal name changes.

On March 20, 2006, the Seattle district office issued a recommended decision, concluding that you are 
entitled to lump-sum compensation as eligible survivors under Part B of the Act, that [Claimant #1], 
[Claimant #4], [Claimant #5], and [Claimant #6] are eligible survivors under Part E, and [Claimant 
#2], [Claimant #3], and [Claimant #7] are not eligible survivors under Part E of the Act.  The district 
office also recommended that the claim for throat cancer be denied.  On May 27, 2006, the Final 
Adjudication Branch issued a final decision, denying compensation to [Claimant #2], [Claimant #3], 
and [Claimant #7] under Part E of the Act.  

You each verified that neither you nor the employee filed a lawsuit or a state workers’ compensation 
claim or received a settlement, award, or benefit for the claimed condition.

The Final Adjudication Branch received written notification that you each waived any and all 
objections to the recommended decision.  



FINDINGS OF FACT

1. You each filed a Form EE-2, Claim for Survivor Benefits. 

2. The employee was diagnosed with lung cancer in approximately June 1959. 

3. The employee was employed at the Y-12 plant in Oak Ridge, Tennessee, from December 27, 
1943 to Au gust 29, 1946. 

4. You are each the employee’s child.  [Claimant #1]’s birth date is [Date of Birth]; [Claimant 
#4]’s birth date is [Date of Birth]; [Claimant #5]’s birth date is [Date of Birth]; and 
[Claimant #6]’s birth date is [Date of Birth].  The employee’s spouse is no longer living.  
[Claimant #4] and [Claimant #6] were enrolled in college full-time and continuously from the 
age of 18 through the date of the employee’s death on June 13, 1961. 

5. The employee’s lung cancer caused his death. 

6. The employee was 50 years old at the time of his death and died 15 years before his normal 
retirement age of 65 years. 

CONCLUSIONS OF LAW

I have reviewed of the evidence of record and the recommended decision.

On June 5, 2006, the Director of the Division of Energy Employees Occupational Illness Compensation
(DEEOIC) issued a bulletin establishing supplemental guidance for processing claims for the SEC class
at the Y-12 Plant from March 1943 to December 1947.[2]  This directive supplements the guidance 
provided for making a determination that the employee performed work in uranium enrichment 
operations or other radiological activities for more than 250 days at the Y-12 plant.[3]  Attachment 1 of 
the bulletin lists occupational titles for Y-12 employees involved in Uranium Enrichment Processes.  
The employment evidence of record, specifically the report from the Oak Ridge Institute for Science 
and Education (ORISE) database and Department of Energy (DOE) records, indicates that the 
employee was classified as a “maintenance mechanic” from December 27, 1943 to April 1, 1944; as a 
“millwright” from April 2, 1944 to December 8, 1945; as a “vacuum service mechanic” from 
December 9, 1945 to January 12, 1946; and as a “millwright” from January 13, 1946 to August 29, 
1946.  However, the employee’s job titles are not on the list.[4]  

The DEEOIC notes that the Y-12 facility had building locations where uranium enrichment operations 
or other processes relating to radiological material were conducted.  Employees performing 
non-uranium enrichment duties that were routinely present within the buildings or areas where uranium
enrichment operations occurred are also considered part of the SEC class.  Department of Energy 
(DOE) records include a clinical record for the employee listing each time he went to the employee 
health unit for treatment while employed by the Tennessee Eastman Corporation.  Several treatments 
list a building number (9204-4).  Building 9204-4 is acknowledged to be a Beta building where the 
calutron was located and uranium enrichment occurred.  The Final Adjudication Branch performed a 
search of the U. S. Department of Labor Site Exposure Matrices (SEM).  Source documents used to 
compile the SEM establish that the labor category of “millwright” at Y-12 could potentially be exposed 
to the toxic substance of uranium tetrafluoride.  The SEM contains a list of processes performed by this



labor category, which includes uranium recovery, purification, and recycle operations.

The evidence shows that the employee worked at the Y-12 plant in Oak Ridge, Tennessee from 
December 27, 1943 to August 29, 1946, and as a millwright from April 2, 1944 to December 8, 1945 
and from January 13, 1946 to August 29, 1946, which equals more than 250 days during the SEC class 
period, and that he was involved in uranium enrichment operations and other radiological activities.  
Therefore, the employee qualifies as a member of the SEC.

The employee was diagnosed with lung cancer which is a “specified cancer” pursuant to 42 U.S.C. § 
7384l(17)(A) and 20 C.F.R. § 30.5(ff)(2).  You meet the definition of survivors under Part B of the Act. 
42 U.S.C. § 7384s(e)(B).  Therefore, you are entitled to compensation of $150,000 for the employee’s 
lung cancer, to be divided equally.  42 U.S.C. § 7384s(a).  The exact payment amounts may vary by 
one penny, as the total compensation may not exceed $150,000.

The employee was an employee of a DOE contractor at a DOE facility.  42 U.S.C. §§ 7384l(11), 
7384l(12).  A determination under Part B of the Act that a DOE contractor employee is entitled to 
compensation under that part for an occupational illness is treated as a determination that the employee 
contracted that illness through exposure at a DOE facility.  42 U.S.C. § 7385s-4(a).  Therefore, the 
employee is a covered DOE contractor employee with a covered illness.  42 U.S.C. §§ 7385s(1), 
7385s(2).  

[Claimant #1] was 14 at the time of the employee’s death.  [Claimant #4] was 19 at the time of the 
employee’s death and enrolled full-time in school.  [Claimant #5] was 11 at the time of the employee’s
death.  [Claimant #6] was 21 at the time of the employee’s death and enrolled full-time in school.  
Therefore, [Claimant #1], [Claimant #4], [Claimant #5], and [Claimant #6] each meet the definition 
of a covered child under Part E of the Act.  42 U.S.C. § 7385s-3(d)(2).  Therefore, [Claimant #1], 
[Claimant #4], [Claimant #5], and [Claimant #6] are also entitled to benefits in the amount of 
$125,000 for the employee’s death related to lung cancer, to be divided equally.  42 U.S.C. § 
7385s-3(a)(1).

The employee experienced presumed wage-loss for each calendar year subsequent to the calendar year 
of his death through and including the calendar year in which he would have reached normal retirement
age.  20 C.F.R. § 30.815 (2005).  This equals 14 years of wage-loss.  Therefore, [Claimant #1], 
[Claimant #4], [Claimant #5], and [Claimant #6] are also entitled to share an additional $25,000 for 
the employee’s wage-loss, for a total award of $150,000.  42 U.S.C. § 7385s-3(a)(2).

I also conclude that there was no medical evidence submitted to establish that the employee was 
diagnosed with the claimed condition of throat cancer, and the claims for that condition must be 
denied.  20 C.F.R. §§ 30.211, 30.215.

Jacksonville, Florida

Sidne M. Valdivieso

Hearing Representative

[1] According to the Department of Energy’s (DOE) Office of Worker Advocacy on the DOE website at: 
http://www.eh.doe.gov/advocacy/faclist/showfacility.cfm., the Y-12 plant is a covered DOE facility from 1942 to the 
present.  Tennessee Eastman Corporation (TEC) was a DOE contractor at this facility from 1943 to 1947.  (Retrieved June 



30, 2006).

[2] EEOICPA Bulletin No. 06-11 (issued June 5, 2006).  

[3] EEOICPA Bulletin No. 06-04 (issued November 21, 2005).

[4] EEOICPA Bulletin No. 06-11 (issued June 5, 2006).

EEOICPA Fin. Dec. No. 60165-2005 (Dep’t of Labor, May 10, 2005)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
Part B of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended
(EEOICPA or the Act).  See 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the Final 
Adjudication Branch accepts and approves your claims for the condition of chronic beryllium disease, 
and denies your claims for the condition of chronic silicosis, under Part B of the Act.

STATEMENT OF THE CASE

On August 4, 2004 ([Claimant #1]), August 31, 2004 ([Claimant #2]), and September 13, 2004 
([Claimant #3]), you each filed a Form EE-2 (Claim for Survivor Benefits under the EEOICPA), 
claiming compensation based on chronic beryllium disease and chronic silicosis.  [Claimant #1] also 
filed a Form EE-3 (Employment History) indicating that your father was employed various times at the
Nevada Test Site from 1961 through 1969.  A Department of Energy (DOE) representative verified that
your father worked at the Nevada Test Site with the Reynolds Electrical and Engineering Company, 
Inc., from November 8, 1961 to January 17, 1963; January 30, 1963 to June 16, 1966; and February 15,
1967 to August 24, 1967.  The Nevada Test Site is recognized as a covered DOE facility from 1951 to 
the present.  See DOE, Office of Worker Advocacy, Facility List. 

You provided medical records including chest x-rays from 1992, 1993 and 1994; a pulmonary function 
test (PFT) dated June 21, 1994; and a narrative report dated February 5, 1993.  The medical records did
not provide a diagnosis of chronic beryllium disease (CBD) or chronic silicosis, but the evidence of 
record was indicative of a possible diagnosis of chronic beryllium disease, in reference to the medical 
evidence required for a diagnosis of CBD prior to January 1, 1993, as defined under the Act.

On December 17, 2004, the Seattle district office sent a copy of your case file to Milton D. Rossman, 
M.D., a District Medical Consultant (DMC).  By report dated February 17, 2005, Dr. Rossman 
indicated that the chest x-rays of February 6, 1993 and April 20, 1992, showed hilar calcifications and a
left lower lobe granuloma sufficient to be consistent with CBD.  Secondly, Dr. Rossman stated that the 
PFT on June 21, 1994, indicated a reduced FVC at 36%, a reduced FEV1.0 at 15%, for a combined 
FEV1.0/FVC of 31.25, showing evidence of severe obstruction, which could be consistent with CBD.  
Lastly, Dr. Rossman indicated that the history and physical dated February 5, 1993, showed that the 
employee was already on four drugs for his chronic respiratory disease, and there is no question that 
the employee had a clinical course consistent with a chronic respiratory disorder prior to January 1993.

You submitted a copy of your father’s death certificate, which indicates he was married to your mother,
[Employee’s Spouse], at the time he passed away on September 15, 1994.  You also provided a copy of
your mother’s death certificate, which shows she passed away on July 7, 1997, and copies of your birth



certificates showing that you are the surviving children of the employee.  In addition, you each 
provided copies of your marriage certificates and other evidence to document your changes of name. 

On April 11, 2005, the Seattle district office recommended acceptance of your claims for survivor 
benefits for the condition of chronic beryllium disease, concluding that you are survivors of a covered 
beryllium employee as defined by § 42 U.S.C. § 7384l(7).  The district office also concluded that 
chronic beryllium disease is a compensable occupational illness pursuant to § 42 U.S.C. § 7384l(8)(B) 
and that the evidence you submitted met the criteria necessary to establish a diagnosis of chronic 
beryllium disease as defined by § 42 U.S.C. § 7384l(13).  The district office further concluded that you 
are each entitled to compensation in the amount of $50,000.00, pursuant to § 42 U.S.C. § 7384s(a)(1) 
and (e)(1).  In addition, the district office concluded that the medical evidence of record was 
insufficient for a diagnosis of chronic silicosis, as defined under section 42 U.S.C. § 7384l(15), and 
recommended denial of your claims for chronic silicosis.

On April 15, 2005 ([Claimant #3]), April 18, 2005 ([Claimant #2]), and April 19, 2005 ([Claimant 
#1]), the Final Adjudication Branch received your written notification that you waive any and all rights 
to file objections to the recommended decision.

FINDINGS OF FACT
1.      On August 4, 2004 ([Claimant #1]), August 31, 2004 ([Claimant #2]), and September 13, 2004 
([Claimant #3]), you each filed a claim for survivor benefits under Part B of the EEOICPA for chronic 
beryllium disease (CBD) and chronic silicosis.  
2.      Your father was employed at the Nevada Test Site, a covered DOE facility, from November 8, 
1961 to January 17, 1963; January 30, 1963 to June 16, 1966; and February 15, 1967 to August 24, 
1967.   
3.      Your father is a covered beryllium employee who worked at the Nevada Test Site during a period 
when beryllium dust, particles or vapor may have been present.  
4.      Your father’s chest x-rays, pulmonary function test, and the physician’s history and physical 
report describing the clinical course of his chronic respiratory disease, are consistent with a diagnosis 
of chronic beryllium disease on April 20, 1992.
5.      The onset of chronic beryllium disease occurred after your father’s exposure to beryllium in the 
performance of duty.  
6.      The medical evidence of record is insufficient for a diagnosis of chronic silicosis.
7.      You submitted birth certificates establishing that you are the surviving children of the employee.

CONCLUSIONS OF LAW
In the absence of substantial evidence to the contrary, a covered beryllium employee shall be presumed 
to have been exposed to beryllium in the performance of duty if, and only if, the employee was 
employed at a Department of Energy facility, or present at a Department of Energy facility, or a facility 
owned and operated by a beryllium vendor, because of employment by the United States, a beryllium 
vendor, or a contractor or subcontractor of the Department of Energy during a period when beryllium 
dust, particles, or vapor may have been present at such a facility.  See 42 U.S.C. § 7384n(a)(1) and (2); 
20 C.F.R. § 30.205(1), (2), (3).  

In addition, in order to establish entitlement to benefits based on chronic beryllium disease, you must 
provide medical documentation in accordance with the following:  
(B)   For diagnoses before January 1, 1993, the presence of—

(i)                  Occupational or environmental history, or epidemiologic evidence of beryllium exposure;
and 



(ii)                Any three of the following criteria:

(I)    Characteristic chest radiographic (or computed axial tomography (CT)) abnormalities.

(II)   Restrictive or obstructive lung physiology testing or diffusing lung capacity defect.

(III)  Lung pathology consistent with chronic beryllium disease.

(IV) Clinical course consistent with a chronic respiratory disorder.

(V)   Immunologic tests showing beryllium sensitivity (skin patch test or beryllium blood test 
preferred).

See 42 U.S.C. § 7384l(13)(B).
Based on the employee’s covered employment at the Nevada Test Site, a DOE facility, during a period 
when beryllium dust, particles, or vapor may have been present, the employee was exposed to 
beryllium in the performance of duty.  

The record contains medical documentation satisfying the criteria set forth under the EEOICPA for a 
diagnosis of chronic beryllium disease prior to January 1, 1993.  Dr. Rossman’s report of February 17, 
2005, provides a well-reasoned opinion regarding the chest x-rays, pulmonary function test, and 
narrative report describing the clinical course of your father’s chronic respiratory disease, concluding 
that the medical evidence is consistent with chronic beryllium disease.  

Your father is a “covered beryllium employee” and he was exposed to beryllium in the performance of 
duty.  See 42 U.S.C. § 7384l(7).  In light of these findings, the Final Adjudication Branch has 
determined that sufficient evidence of record exists to accept your claims for the condition of chronic 
beryllium disease based on the statutory criteria for a diagnosis of chronic beryllium disease prior to 
January 1, 1993.  See 42 U.S.C. § 7384l(13)(B).

You also filed a claim based on chronic silicosis.  The medical evidence of record is insufficient for a 
diagnosis of chronic silicosis, as defined under 42 U.S.C. § 7384r(c)(d) and (e).  Therefore, your claim 
based on the condition of chronic silicosis is denied.

For the foregoing reasons, the undersigned hereby accepts your claims under Part B of the Act for 
survivor benefits for the condition of chronic beryllium disease, and denies your claims for benefits for 
the condition of chronic silicosis.  You are each entitled to compensation in the amount of $50,000.00.  
See 42 U.S.C. § 7384s(a)(1).   

Seattle, WA

Kelly Lindlief, Hearing Representative

Final Adjudication Branch

Medical evidence of covered illness under Part E

EEOICPA Fin. Dec. No. 81625-2008 (Dep’t of Labor, July 30, 2008).



NOTICE OF FINAL DECISION

This decision of the Final Adjudication Branch (FAB) concerns your claim for compensation under the 
Energy Employees Occupational Illness Compensation Program Act of 2000, as amended (EEOICPA), 
42 U.S.C. § 7384 et seq.  Your claim for survivor benefits under Part E is accepted and you are 
awarded compensation in the amount of $125,000.00 for the death due to non-Hodgkin’s lymphoma 
with metastases to the spine, brain, and lung.  Your claim for survivor benefits under Part B of 
EEOICPA is denied.

STATEMENT OF THE CASE

On October 30, 2006, you filed a Form EE-2 claiming survivor benefits under EEOICPA as a surviving
child of [Employee], hereinafter referred to as “the employee,” due to the employee’s non-Hodgkin’s 
lymphoma, lung lesions, and brain and back tumors.  You indicated your belief on the Form EE-2 that 
the employee was a member of the Special Exposure Cohort (SEC).  You submitted a child support 
order establishing that your date of birth was May 2, 1991, and that the employee was your father.  

A November 14, 2003 pathology report diagnosed the employee with non-Hodgkin’s lymphoma.  The 
employee’s death certificate established the date of death as June 11, 2006, that the cause of death was 
cardiopulmonary arrest with another significant condition of lymphoma, and that there is no surviving 
spouse.  Also submitted was medical evidence supporting the diagnoses of metastatic lung, brain and 
spine cancer. 

On Form EE-3, you alleged that the employee worked as a laboratory technician at the Savannah River 
Site (SRS) in Aiken, South Carolina, in 1990 or 1991, and that he wore a dosimetry badge.  The 
Department of Energy (DOE) confirmed that the employee worked at the SRS from January 24, 1991 
to March 18, 1992. 

The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has undertaken 
extensive data collection efforts with regard to the various types of toxic substances present at 
particular DOE facilities and the health effects these substances have on workers.  These data have 
been organized into a Site Exposure Matrix (SEM), which allows claims staff to identify illnesses 
linked to particular toxic substances, site locations where toxic materials were used, exposures based 
on different job processes or job titles, and other pertinent facility data.  Data retrieved from SEM was 
examined to determine if there was any identified toxic substance that had a health effect relating to the
claimed illnesses.  The district office examined data from SEM but was unable to identify any toxic 
substance for the employee’s labor category that had a health effect relating to the claimed illnesses.  

In a letter dated April 12, 2007, the Jacksonville district office advised you of the requirement under 
Part E to establish that it is at least as likely as not that exposure to toxic substances at a DOE facility 
was a significant factor in causing, aggravating, or contributing to the claimed illness and the 
employee’s death from the claimed illness.  You were also asked to submit additional employment 
information regarding the employee’s job title.  You were given time to respond.  No other medical 
evidence was received.
To determine the probability of whether the employee sustained his cancer in the performance of duty, 
as required to establish entitlement under Part B of EEOICPA, the district office referred your 
application package to the National Institute for Occupational Safety and Health (NIOSH) for a 
radiation dose reconstruction.  NIOSH reported annual dose estimates from the date of initial radiation 



exposure during covered employment, to the date the cancer was first diagnosed.  A summary and 
explanation of information and methods applied to produce these dose estimates, including your 
involvement through an interview and review of the dose report, are documented in the “NIOSH 
Report of Dose Reconstruction under EEOICPA.”  
You signed Form OCAS-1 on March 19, 2008, indicating that you had reviewed the NIOSH Draft 
Report of Dose Reconstruction and agreed that it identified all of the relevant information provided to 
NIOSH.  The district office received the final NIOSH Report of Dose Reconstruction on April 10, 
2008.  Pursuant to the implementing NIOSH regulations, the district office used the information 
provided in this report to determine that there was a 13.22% probability that the employee’s cancer was
caused by his radiation exposure at the SRS.
On April 25, 2008, the district office issued a decision recommending denial of your claim for survivor 
benefits under both Part B and Part E of EEOICPA because the probability of causation was less than 
50% and because it was not at least as likely as not that exposure to a toxic substance at a DOE facility 
was a significant factor in causing, aggravating, or contributing to the employee’s non-Hodgkin’s 
lymphoma and death.  An addendum advised you of your right to file objections and/or request a 
hearing within sixty days of issuance.  That period ended on June 24, 2008.  To date, no objection or 
request for hearing has been received.

The FAB conducted an independent SEM search and found several toxic substances to which the 
employee may have been exposed in the course of his employment at the SRS.  The case was then 
referred to a District Medical Consultant (DMC) for review and an opinion on the possible relationship 
between the employee’s illnesses and his occupational exposure to toxic substances.  In a report dated 
May 1, 2008, the DMC opined that exposure to toxic substances at the SRS (including solvents, 
pesticides and benzene) was at least as likely as not a significant factor in causing, aggravating, or 
contributing to the employee’s non-Hodgkin’s lymphoma with lung, brain, and spinal metastases and 
that “the metastases to the spine, brain, and elsewhere significantly contributed to the employee’s 
death.” 

The FAB performed an independent analysis of the NIOSH radiation dose reconstruction, confirmed 
the 13.22% probability of causation calculation, and hereby makes the following:

FINDINGS OF FACT

1. On October 30, 2006, you filed a claim for survivor benefits under EEOICPA based on the 
employee’s non-Hodgkin’s lymphoma, lung lesions, and brain and back tumors. 

2. The employee was diagnosed with non-Hodgkin’s lymphoma on November 13 , 2003. 

3. The employee worked for Westinghouse Savannah River Company at the SRS from January 24,
1991 to March 18, 1992. 

4. The employee died on June 11, 2006 from cardiopulmonary arrest and lymphoma and was 
never married. 

5. You are the biological child of the employee and you were 15 years old at the time of the 
employee’s death. 

6. The probability that the employee’s non-Hodgkin’s lymphoma was caused by radiation 



exposure at the SRS was less than 50%. 

7. There is sufficient evidence in the file to establish that exposure to toxic substances at the SRS 
was a significant factor in causing, aggravating, or contributing to the employee’s 
non-Hodgkin’s lymphoma with metastases and that the metastases to the brain and spine 
significantly contributed to the employee’s death. 

Based on the above findings of fact, the undersigned hereby makes the following:

CONCLUSIONS OF LAW

The implementing regulations provide that within 60 days from the date the recommended decision is 
issued, the claimant must state, in writing, whether he or she objects to any of the findings of fact 
and/or conclusions of law contained in such decision and whether a hearing is desired.  20 C.F.R. § 
30.310(a) (2008).  If the claimant does not file a written statement that objects to the recommended 
decision and/or requests a hearing within the period of time allotted or if the claimant waives any 
objections to the recommended decision, the FAB may issue a decision accepting the recommendation 
of the district office.  20 C.F.R. § 30.316(a).

The “claimant bears the burden of proving by a preponderance of the evidence the existence of each 
and every criterion necessary to establish eligibility under any compensable claim category” and 
providing “all written medical documentation, contemporaneous records, or other records and 
documents necessary to establish any and all criteria for benefits set forth in these regulations.”  20 
C.F.R. § 30.111.  Any claim that “does not meet all the criteria for at least one of the categories, set 
forth in the regulations, must be denied.”  20 C.F.R. § 30.110(b), (c).

Under Part B of EEOICPA, you meet the definition of a “child” and a “covered employee with cancer” 
is an individual with a “specified” cancer who is a member of the SEC, if and only if that individual 
contracted that “specified” cancer after beginning employment at a DOE facility (in the case of a DOE 
employee or DOE contractor employee) or at an atomic weapons employer facility (in the case of an 
atomic weapons employee).  42 U.S.C. § 7384l(9)(A).  The employee was not a member of the SEC.

Part B of the Act established a compensation program to provide a lump-sum payment and medical 
benefits as compensation to eligible covered employees who have been diagnosed with a specific 
occupational illness incurred as a result of their exposure to radiation, beryllium or silica while in the 
performance of duty for the DOE and certain of its vendors, contractors and subcontractors.  A cancer 
is considered to have been sustained in the performance of duty if it was at least as likely as not (a 50%
or greater probability) related to radiation doses incurred while working at a DOE facility.  
42 U.S.C. § 7384n(b). 

Based on my review of the evidence of record and the recommended decision, I conclude that you are 
not entitled to compensation under Part B because the calculation of “probability of causation” does not
show that there is a 50% or greater likelihood that the employee’s non-Hodgkin’s lymphoma was 
caused by radiation exposure received at a DOE worksite in the performance of duty.  Therefore, your 
claim for benefits under Part B is denied.

You also meet the definition of a “covered” child under Part E of EEOICPA, 42 U.S.C. § 7385s-3(d)
(2).  Under Part E, specific criteria must be met to establish that the employee contracted an illness 



through exposure at a DOE facility.  Under Part E, a “covered illness” means an illness or death that 
resulted from exposure to a toxic substance at a DOE facility.  See 42 U.S.C. § 7385s(2).

The evidence of record establishes that it is “at least as likely as not” that exposure to toxic substances 
at a DOE facility during a covered time period was a significant factor in causing the employee’s 
claimed illnesses of non-Hodgkin’s lymphoma with metastases to the brain and spine.  I conclude that 
there is sufficient evidence to prove that toxic exposure at a DOE facility was at least as likely as not a 
significant factor in causing, aggravating, or contributing to the claimed condition(s) and to the 
employee’s death.  Therefore, you are entitled to survivor benefits in the amount of $125,000.00 under 
Part E of EEOICPA.

Jacksonville, FL

Sidne M. Valdivieso

Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 10006745-2006 (Dep’t of Labor, July 27, 2006)

NOTICE OF FINAL DECISION

This decision of the Final Adjudication Branch concerns your claim for compensation under the Energy
Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 U.S.C. § 7384 et
seq. (EEOICPA or the Act). For the reasons set forth below, your claim is accepted.  

STATEMENT OF THE CASE

You filed a Form EE-2, Claim for Survivor Benefits under the EEOICPA, and a Request for Review by
Physicians Panel, for the lung cancer and heart problems of your late spouse, [Employee], hereinafter 
referred to as “the employee.”  

In support of your claim for survivorship, you submitted your marriage certificate, showing you 
married the employee on March 20, 1953, and the employee’s death certificate, showing you were the 
employee’s spouse on the date of his death, June 22, 2001.  The death certificate stated the cause of 
death was cardiogenic shock and coronary artery disease (CAD).  

A previous Final Decision was issued by the Department of Labor under Part B of the Act on June 5, 
2002, concluding that you were entitled to compensation due to the employee’s lung cancer, based on 
employment by Union Carbide at the gaseous diffusion plant in Oak Ridge, Tennessee, from November
1, 1973 to March 31, 1982.

On February 22, 2006, the district office received your written confirmation that neither you nor the 
employee had received any settlement or award from a lawsuit or workers’ compensation claim in 
connection with the accepted condition, and that the employee, at the time of death, had no minor 
children or children incapable of self-support, who were not your natural or adopted children.



On May 18, 2006, the Jacksonville district office issued a recommended decision, concluding you were
entitled to compensation in the amount of $125,000.

On May 30, 2006, the Final Adjudication Branch received written notification that you waived any and 
all objections to the recommended decision. 

FINDINGS OF FACT

1.  You filed a Claim for Survivor Benefits under EEOICPA.

2.  The employee was diagnosed with lung cancer.

3.  A previous Final Decision was issued by the Department of Labor under Part B on June 5, 2002, 
concluding that you were entitled to compensation on the basis of the employee’s lung cancer.

4.  You were the employee’s spouse at the time of his death and at least a year prior.

5.  The employee’s lung cancer contributed to his death. 

CONCLUSIONS OF LAW

I have reviewed the evidence of record and the recommended decision.

The district office submitted the evidence of record to the district medical consultant (DMC) for 
review.  In her report of October 26, 2005, Dr. Sylvie I. Cohen stated that the employee’s lung cancer 
did not contribute to the causes of the employee’s death as listed on the death certificate.  The 
employee’s attending physician, Dr. Charles W. Bruton, stated in a report dated November 15, 2005 
that the irradiation treatment prescribed for the employee’s lung cancer contributed to the employee’s 
heart disease and caused heart damage.  The district office made a second referral to a DMC, to 
consider the November 15, 2005 report from the attending physician.  In his report of March 8, 2006, 
Dr. John Ellis also opined that the radiation effects did not contribute in any significant way to the 
employee’s death.  Dr. Frederick J. Barry then submitted a report, dated April 13, 2006, in which he 
asserted that the radiation therapy received by the employee in 1987 contributed to his heart disease 
and death with chronic congestive heart failure, since radiation therapy is “well known to cause 
coronary atherosclerosis as well as cardiac muscle damage leading to cardiomyopathy.”  The weight of 
the medical evidence rests with the opinions of the treating physician, who actually examined the 
employee, and Dr. Frederick J. Berry, a Fellow in the American College of Chest Physicians, who 
provided well-rationalized, probative opinions concerning the causal relationship between the 
employee’s lung cancer treatment and his subsequent death from cardiogenic shock and coronary artery
disease.  Therefore, the employee’s lung cancer contributed to his death.

The employee was an employee of a DOE contractor at a DOE facility.  42 U.S.C. §§ 7384l(11), 
7384l(12).  A determination under Part B of the Act that a DOE contractor employee is entitled to 
compensation under that part for an occupational illness is treated as a determination that the employee 
contracted that illness through exposure at a DOE facility.  42 U.S.C. § 7385s-4(a).  Therefore, the 
employee is a covered DOE contractor employee with a covered illness.  42 U.S.C. §§ 7385s(1), 
7385s(2).  



You meet the definition of a survivor under Part E.  42 U.S.C. § 7385s-3(d)(1).  Therefore, you are 
entitled to benefits in the amount of $125,000 for the employee’s death as a consequence of the 
treatment of lung cancer.  42 U.S.C. § 7385s-3.

Jacksonville, FL

Sidne M. Valdivieso

Hearing Representative

EEOICPA Fin. Dec. No. 10016501-2007 (Dep’t of Labor, May 7, 2007)

NOTICE OF FINAL DECISION  

This is the final decision of the Final Adjudication Branch (FAB) concerning the above claim for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the FAB reverses 
the recommended decision of the district office and accepts the claim under Part E of EEOICPA for 
medical benefits based on the covered illness of brain tumor (meningioma).   

STATEMENT OF CASE

On December 18, 2002, [Employee] filed a claim for benefits under Part B and the former Part D of 
EEOICPA claiming he developed a brain tumor, diagnosed in February of 1993, as the result of his 
work at a Department of Energy (DOE) facility.  On October 28, 2004, Part E of EEOICPA was 
enacted when Congress repealed Part D.  [Employee] alleged on his Form EE-3 that he was employed 
as a Hazard Reduction Technician (HRT) from April 14, 1984 to the date of his signature (December 
18, 2002) at the Rocky Flats Plant.[1] DOE confirmed his employment at the Rocky Flats Plant from 
April 16, 1984 to January 15, 2003. 

[Employee] submitted medical records in support of his claim.  Included in these medical records were
several surgical pathology reports, MRI reports and medical narratives, which document he was 
diagnosed with meningioma (a non-cancerous brain tumor) in February 1993 at the age of 31.  Then, he
developed several recurrences of the initial meningioma as well as new lesions in other parts of his 
brain.  Notably, his tumors were always referred to in these records as being “atypical, aggressive, and 
skull-based” and have resulted in his loss of hearing and other neurological deficits.     

On May 14, 2003, FAB issued a final decision denying [Employee]’s claim under Part B of EEOICPA,
because non-cancerous tumors of the brain are not compensable “occupational” illnesses under that 
Part. 

In September 2006, the district office initiated development of [Employee]’s claim under Part E.  
Under that Part, once the medical evidence substantiates a diagnosis of a claimed condition, the district 
office proceeds with a causation analysis to make a determination as to whether there is a causal 
connection between that condition and exposure to a toxic substance or substances at a DOE facility.  
The standard by which causation between an illness and employment is established is explained in 
Federal (EEOICPA) Procedure Manual Chapter E-500.3b:



Causation Test for Toxic Exposure.  Evidence must establish that there is a relationship between 
exposure to a toxic substance and an employee’s illness or death.  The evidence must show that it is “at 
least as likely as not” that such exposure at a covered DOE facility during a covered time period was a 
significant factor in aggravating, contributing to, or causing the employee’s illness or death, and that 
it is “at least as likely as not” that exposure to a toxic substance(s) was related to employment at a DOE
facility.

To assist employees in meeting this standard, the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) undertakes a variety of steps to collect necessary information to show that a 
claimed illness is linked to a toxic exposure.   Principally, DEEOIC has undertaken extensive data 
collection efforts with regard to the various types of toxic substances present at particular DOE 
facilities and the health effects these substances have on workers.  This data has been organized into the
Site Exposure Matrices (SEM).  SEM allows DEEOIC claims staff to identify illnesses linked to 
particular toxic substances, site locations where toxic materials were used, exposures based on different
job processes or job titles, and other pertinent facility data.  

In addition to the SEM data, DEEOIC works directly with DOE to collect individual employee 
exposure and medical records.  Contact is also made in certain situations to obtain information from 
Former Worker Screening Programs or trade groups that may have relevant exposure or medical 
information.   Relevant specialists in the areas of industrial hygiene and toxicology are also utilized in 
certain situations to evaluate and render opinions on claims made by employees.  DEEOIC also works 
directly with treating physicians or other medical specialists in an effort to obtain the necessary medical
evidence to satisfy the causation standard delineated under EEOICPA.  

On September 20, 2006, the district office notified [Employee] that after conducting extensive 
research, they had been unable to establish a causal connection between the development of his 
meningioma and exposure to a toxic substance or substances at the Rocky Flats Plant.  He was afforded
a period of 30 days to provide factual or medical evidence that established such a link.   

On October 17, 2006, the district office received a letter from [Employee]’s authorized representative, 
in which he indicated that he believed that [Employee]’s exposure to plutonium and his work in the 
glove boxes where he was exposed to radiation contributed to the development of his brain tumor.  He 
requested a copy of the file, which was provided by the district office on November 14, 2006.

On December 4, 2006, a letter was received from [Employee]’s representative, in which he detailed 
several instances, based on his review of [Employee]’s exposure records, when he had experienced 
plutonium contamination. 

Subsequently, on January 31, 2007, the district office issued a recommended decision to deny the claim
under Part E of EEOICPA, finding that the evidence of record was not sufficient to establish a causal 
relationship between the development of [Employee]’s meningioma and his exposure to toxic 
substances at the Rocky Flats Plant.  The recommended decision was then forwarded to FAB for 
review. 

[Employee]’s representative requested an oral hearing on February 12, 2007, and reiterated his 
contention that [Employee]’s exposure to radiation had contributed to the development of his 
meningioma.  By letter dated February 27, 2007, the representative provided results of his research into
the relationship between the development of meningioma and exposure to radiation.  He referenced 



fourteen medical articles that suggested such a relationship existed.

Upon review of the record, FAB determined that based on the contamination records in the file; 
[Employee]’s age at the time of diagnosis; his length of exposure to radiation at the time of diagnosis; 
the location of his meningiomas, the description of his meningiomas as being atypical, aggressive and 
skull-based; and the fact that the medical literature appears to support a relationship between exposure 
to radiation and the development of these types of tumor, that [Employee]’s record should be referred 
to a DEEOIC toxicologist.   

On April 11, 2007, a statement of accepted facts detailing [Employee]’s employment dates, labor 
categories, the work processes he had been engaged in, the buildings that he worked in, his exposure 
history, the number of positive contamination events he had experienced with resulting acute intakes of
plutonium, as well as his medical and case history was referred to a toxicologist. The toxicologist was 
asked to provide an opinion as to whether there was current scientific and/or medical evidence 
supporting a causal link between exposure to radiation and the development of meningioma and, if so, 
whether based on the specifics of [Employee]’s case, it is as likely as not that his exposure to radiation 
at the Rocky Flats Plant was a significant factor in causing, contributing to, or aggravating his 
meningioma.

On April 26, 2007, the toxicologist stated that the scientific and medical literature does support a 
“causal” relationship between ionizing radiation and meningiomas at levels below 1 siever (SV). 
Further, she opined with a reasonable degree of scientific certainty “[t]hat it is as likely as not that 
exposure to a toxic substance at a DOE facility during a covered time period was a significant factor in 
aggravating, contributing to, or causing the employee’s illness, and that it is ‘at least as likely as not’ 
that exposure to a toxic substance was related to employment at a DOE facility.”

On May 7, 2007, [Employee] affirmed he had never filed for or received any benefits for meningioma 
associated with a tort suit or state workers’ compensation claim.  Additionally, he stated that he had 
never pled guilty to or been convicted of any charges of fraud in connection with a state or federal 
workers’ compensation claim. 

After a careful review of the case file, FAB hereby makes the following:

FINDINGS OF FACT

1. On December 18, 2002, [Employee] filed a claim under Part E of EEOICPA for a brain tumor. 

2. [Employee] was employed by DOE contractors from April 16, 1984 to January 15, 2003 at the 
Rocky Flats Plant, a covered DOE facility. 

3. During [Employee]’s employment he was exposed to ionizing radiation. 

4. [Employee] was diagnosed with meningioma, a non-cancerous tumor of the brain, after he 
began his employment at the Rocky Flats Plant. 

5. The evidence of record supports a causal relationship between the development of 
[Employee]’s meningioma and exposure to ionizing radiation at the Rocky Flat Plant. 



6. Ionizing radiation is as least as likely as not a significant factor in causing, contributing to, or 
aggravating [Employee]’s meningioma.  

Based on the above-noted findings of fact in this claim, FAB hereby also makes the following:

CONCLUSIONS OF LAW

Pursuant to the regulations implementing EEOICPA, a claimant has 60 days from the date of issuance 
of the recommended decision to raise objections to that decision to FAB.  20 C.F.R § 30.310(a).  If an 
objection is not raised during the 60-day period, FAB will consider any and all objections to the 
recommended decision waived and issue a final decision affirming the district office’s recommended 
decision.  20 C.F.R. § 30.316(a).  

FAB received the letter of objection and request for an oral hearing.  A hearing was scheduled, but 
upon review of the evidence in the case file, FAB determined the claim was not in posture for a final 
decision and required a review by a toxicologist.  Based on this review, the recommended decision is 
hereby reversed and [Employee]’s claim for meningioma is accepted.  On May 7, 2007, he submitted a
written statement affirming that he agreed with the final decision to reverse the recommended decision 
and to accept his claim for meningioma.

FAB concludes that [Employee] is a covered DOE contractor employee with a covered illness who 
contracted that illness through exposure to a toxic substance at a DOE facility pursuant to 42 U.S.C. 
§ 7385s-4(c).  Therefore, [Employee]’s claim under Part E is accepted and he is awarded medical 
benefits for the treatment of meningioma pursuant to 42 U.S.C. § 7385s-8. 

Denver, CO

Paula Breitling

Hearing Representative

Final Adjudication Branch

[1] According to DOE’s website at:  http://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist/showfacility.cfm, the 
Rocky Flats Plant in Golden, Colorado is a covered DOE facility from 1951 to the present.

EEOICPA Fin. Dec. No. 10027260-2006 (Dep’t of Labor, December 6, 2006)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This decision of the Final Adjudication Branch (FAB) concerns your claims for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA or the Act), 42 U.S.C. § 7384 et seq.  For the reasons stated below, your claims for benefits 
are denied.  



STATEMENT OF THE CASE

In December 2003, you each filed a Form EE-2, Claim for Survivor Benefits under the Act.  [Claimant
#1] also submitted a Request for Review by Physicians Panel form, which is considered to be on behalf
of all survivors.  On the forms, you listed possible chronic beryllium disease (CBD) and breathing 
problems as the claimed conditions related to the employment of your late father, [Employee] 
(hereinafter called the employee).  

In support of your claims for survivorship, you submitted birth certificates listing the employee as your
father, and the death certificates of the employee and his spouse.  The death certificate lists the causes 
of death on April 25, 1980 as ischemic heart disease with acute [illegible] myocardial infarction.  
Marriage certificates showing legal changes in name were also submitted.

On the Form EE-3, Employment History, you stated that the employee was employed by F.H. McGraw 
as a laborer at the Gaseous Diffusion Plant (GDP) in Paducah, Kentucky, from 1950 to 1954.  The 
evidence of record, including DOE security clearance records and co-worker affidavits, shows that the 
employee worked at the Paducah GDP from April 23, 1951 to December 30, 1954.

On May 19, 2004, the FAB issued a final decision to deny survivor compensation under Part B of the 
Act, because an “occupational illness” could not be established.
The district office provided you the opportunity to substantiate your claim by sending a development 
letter dated February 4, 2006, concerning whether any of you met the criteria to be considered a 
“covered child.”  The district office sent letters on February 6, 2006 and March 24, 2006, requesting 
medical evidence of a diagnosis and factual evidence to support covered employment.  In response, 
[Claimant #6] submitted medical records.  These records include psychiatric records noting a history 
of alcohol abuse/addiction in 1956 (the report states that the employee had no regular employment 
since December 1954 when he was released from the atomic plant); repeat positive tests for 
tuberculosis; an upper G.I. series report dated June 25, 1970 showing rugal folds in the stomach “seen 
in patients with gastritis, Menetrier’s disease and lymphoma”; and a chest x-ray from January 11, 1972 
showing “old chronic changes in the chest with no evidence of active disease.”  
On May 1, 2006, the Jacksonville district office issued a recommended decision, concluding that the 
medical evidence was insufficient to establish that the employee was diagnosed with CBD or breathing 
problems.  Attached to the recommended decision was a notice of claimant rights, which stated that 
you had 60 days in which to file an objection to the recommended decision and/or request a hearing.
 That 60-day period expired on June 30, 2006.
On June 26, 2006, the FAB received a letter from [Claimant #6], dated June 22, 2006, objecting to the 
recommended decision and requesting a hearing.  The hearing was held by the undersigned in Paducah,
Kentucky, on September 14, 2006.  [Claimant #6] was duly affirmed to provide truthful testimony.

The letter of objections stated that you have been unable to obtain medical records because many of 
them have been destroyed or the facilities no longer exist; that the public should have been informed 
earlier about this program so records could have been obtained; that the odds of the employee having 
an occupational illness must be high due to the number of reported cases; that you are a hospice nurse 
and many of your patients are terminally ill because they worked at the plant or were exposed to loves 
ones who did; you remember the employee having multiple respiratory problems, including chronic 
cough with thick secretions and being unable to lie down or play with his children because of shortness
of breath; that you believe your mother died of colon cancer from being exposed to the employee’s 
clothing while washing it and cleaning up his body fluids when he was too ill to do it himself.



During the hearing, the objections were discussed in greater detail, and it was explained that survivor 
compensation under Part E of the Act is payable only when the employee’s death is considered to be 
related to conditions resulting from toxic exposures at a covered Department of Energy facility.  While 
several of the employee’s survivors may meet the criteria to be considered a “covered child,” the need 
for definitive medical evidence or opinion concerning a diagnosis related to the employee’s death was 
discussed, along with the requirement that a claim be based on employment exposures, and not 
secondary exposures, such as you claim for your mother.

In accordance with § 30.314(e) and (f) of the implementing regulations, a claimant is allowed thirty 
days after the hearing is held to submit additional evidence or argument, and twenty days after a copy 
of the transcript is sent to them to submit any changes or corrections to that record.  20 C.F.R. §§ 
30.314(e) and (f).  By letter dated September 28, 2006, the transcript was forwarded to you.  No further
evidence, changes or corrections were received.

Part E of the Act requires that a survivor claim be based on the death of the employee due to a 
condition relating to toxic exposures encountered during employment at a Department of Energy 
facility.  The conditions listed on the death certificate are ischemic heart disease and myocardial 
infarction.  The implementing regulations require that a claim be based on medical evidence and it is 
the survivor’s responsibility to submit or arrange for the submission of evidence that establishes 
entitlement for benefits.  20 C.F.R. § 30.111.  There is no diagnosis of CBD or other breathing 
problems, and it has been previously determined that the employee did not meet the statutory criteria 
for a diagnosis of CBD under Part B.  

After considering the recommended decision and all the evidence in the case file, the FAB hereby 
makes the following:

FINDINGS OF FACT

1.         [Claimant #1], [Claimant #2], [Claimant #3], [Claimant #4], [Claimant #5], [Claimant #6], 
[Claimant #7], [Claimant #8] and [Claimant #9] filed claims for benefits under the Act.

2.         The employee worked for F.H. McGraw at the Paducah GDP from April 23, 1951 to December 
30, 1954.

3.         You are children of the employee and the employee’s spouse is no longer living.

4.         The medical evidence is insufficient to establish a diagnosis of CBD or breathing problems.

Based on the above-noted findings of fact in this claim, the FAB hereby makes the following:

CONCLUSIONS OF LAW

The Federal (EEOICPA) Procedure Manual describes the differences between the requirements for 
CBD under the two parts of the Act.  Part B requires that the medical evidence meet the statutory 
criteria; Part E requires a physician’s diagnosis and a review of the medical evidence as a whole.  The 
statutory requirements that define CBD under Part B do not apply to the evaluation of CBD claims 
under Part E.[1]  A physician’s report that evaluates the employee’s medical condition and finds that it 
is “at least as likely as not” that exposure to beryllium was a significant factor in aggravating, 

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/10027260-2006--20061206.htm#_ftn1


contributing to, or causing CBD, given the weight of all the medical evidence of file, may establish 
causation for CBD under Part E.  A diagnosis provided by a qualified physician is required to establish 
CBD under Part E.  Breathing problems is a description or symptom, and requires a diagnosis of a 
specific condition causing the breathing problems in order to be reviewed for compensability.  The 
required medical evidence is described in § 30.114 of the implementing regulations (physician’s 
reports, lab reports, hospital records, etc.), and does not refer to mere recitations by the survivor of 
symptoms the employee experienced that the survivor believes indicate that the employee sustained an 
occupational illness or a covered illness.  20 C.F.R. § 30.114

The medical evidence is insufficient to establish that the employee was diagnosed with the claimed 
conditions of CBD or breathing problems.  20 C.F.R. § 30.114.  Therefore, you are not entitled to 
compensation under Part E of the Act.  42 U.S.C. §§ 7385s-2, 7385s-8.

Jacksonville, FL

Sidne M. Valdivieso, Hearing Representative

Final Adjudication Branch

[1] Federal (EEOICPA) Procedure Manual, Chapter E-500.15 (June 2006).

EEOICPA Fin. Dec. No. 10076658-2009 (Dep’t of Labor, October 29, 2008)

NOTICE OF FINAL DECISION

This decision of the Final Adjudication Branch (FAB) concerns the above-noted claim under Part E of 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA), 42 U.S.C. § 7384 et seq.   For the reasons set forth below, the claim for skin lesions, skin 
cancer, an abdominal aortic aneurism, congestive heart failure, chronic obstructive pulmonary disease 
and interstitial basilar pleural parenchymal disease is accepted for medical benefits.  However, the 
claim for blindness and atherosclerotic peripheral vascular disease under Part E is denied.  

STATEMENT OF THE CASE

On July 15, 2008, [Employee] filed a Form EE-1 claiming benefits under EEOICPA for blindness, 
emphysema, skin lesions, chronic obstructive pulmonary disease (COPD), congestive heart failure and 
an abdominal aortic aneurism.  On August 21, 2008, [Employee] filed a second Form EE-1 for the 
additional conditions of interstitial and right basilar pleural parenchymal disease and atherosclerotic 
peripheral vascular disease.  On the claim forms, [Employee] indicated that he had not received any 
settlement or award from a tort suit or state workers’ compensation claim in connection with the 
claimed conditions and that he had neither pled guilty to nor been convicted of workers’ compensation 
fraud.

On a Form EE-3, [Employee] stated that he was employed as an electrician, video technician and 
assistant estimator by E.I. Dupont at the Savannah River Site (SRS) for the period of January 1, 1952 
to December 30, 1987.  The Oak Ridge Institute for Science and Education (ORISE) database was 
checked and verified his SRS employment from June 18, 1952 to December 31, 1986, and Department 
of Energy (DOE) records identify [Employee]’s labor categories as instrument mechanic and project 
assistant. 



The district office performed a search of the U.S. Department of Labor Site Exposure Matrices (SEM). 
Source documents used to compile the SEM establish that the labor category of “instrument mechanic” 
at the SRS could potentially be exposed to the toxic substances arsenic, asbestos, cadmium, coal ash, 
nitrogen dioxide, phosgene and silicon dioxide.  The SEM lists skin cancer as a possible specific health
effect of exposure to arsenic, and COPD as a possible specific health effect of asbestos, cadmium, coal 
ash, nitrogen dioxide, phosgene and silicon dioxide.

The district office sent [Employee]’s medical records to a District Medical Consultant (DMC) for 
review.  In his October 10, 2008 report, the DMC stated that [Employee] was diagnosed with 
squamous cell carcinoma of the right thumb, continued actinic keratosis of the right index finger, and 
seven actinic keratoses.  The DMC noted that the final pathology diagnosis of the keratosis of the index
finger was consistent with an arsenical keratosis.  The DMC therefore concluded that [Employee]’s 
exposure to arsenic was a significant factor in causing or contributing to his skin cancer and skin 
lesions of keratoses of his hands.  

The DMC also noted that interstitial basilar pleural parenchymal disease is a type of lung disease found
in cases of asbestos exposure.  The DMC determined that it is at least as likely as not that 
[Employee]’s exposure to toxic substances while working at the SRS was a significant factor in 
contributing to or aggravating his COPD, emphysema, and interstitial basilar pleural parenchymal 
disease.  

As for the claimed abdominal aortic aneurism, the DMC noted that these aneurisms are not considered 
to be an occupational illness and are not known to be caused, contributed to, or aggravated by any toxic
substances.  However, the DMC noted that the medical notes stated that [Employee]’s aneurism was 
unable to be surgically corrected as a result of other significant medical problems, one of which was his
moderately severe COPD.  As a result, the DMC concluded that it was at least as likely as not that 
[Employee]’s COPD and emphysema were a significant factor in aggravating his aneurism.  

With respect to pulmonary hypertension, the DMC noted that it can be caused by chronic lung disease 
and certainly contributes to congestive heart failure (CHF).  Therefore, the DMC concluded that it was 
at least as likely as not that [Employee]’s COPD and emphysema were significant contributing factors 
in the development of his CHF.  

The DMC noted, however, that ophthalmic notes diagnosed [Employee] with Fuch’s dystrophy, an 
inherited genetic eye disorder, as well as relatively common eye conditions, particularly common in 
people his age.  As such, the DMC concluded that it is not at least as likely as not that [Employee]’s 
exposure to toxic substances at the SRS was a significant factor in causing, contributing to, or 
aggravating his blindness.

And finally, the DMC noted that atherosclerotic peripheral vascular disease is generally not considered 
to be an occupational illness and that there are no accepted toxic substances that are known to cause, 
contribute to, or aggravate the condition.  Accordingly, the DMC concluded that it was not at least as 
likely as not that [Employee]’s exposure to toxic substances at the SRS was a significant factor in 
causing, contributing to, or aggravating his atherosclerotic peripheral vascular disease.

On October 16, 2008, the Jacksonville district office issued a recommended decision to accept 
[Employee]’s claim under Part E of EEOICPA for the conditions of skin lesions, skin cancer, an 
abdominal aortic aneurism, CHF and interstitial basilar pleural parenchymal disease, and to deny his 



claim for blindness and atherosclerotic peripheral vascular disease.  

On October 24, 2008, FAB received written notification that [Employee] waived any and all objections
to the recommended decision.  FAB has performed a search of the SEM, which confirmed the findings 
of the district office.  After reviewing the evidence in the case file, FAB hereby makes the following:

FINDINGS OF FACT

1. [Employee] was employed at the SRS from June 18, 1952 to December 31, 1986. 

2. [Employee] was diagnosed with interstitial and right basilar pleural parenchymal disease, 
atherosclerotic peripheral vascular disease, blindness, emphysema, skin lesions, COPD, CHF 
and an abdominal aortic aneurism following exposure to toxic substances during covered 
employment at a DOE facility. 

3. The medical evidence establishes that it is at least as likely as not that exposure to a toxic 
substance at a DOE facility was a significant factor in aggravating, contributing to, or causing 
[Employee]’s COPD, emphysema, interstitial basilar pleural parenchymal disease, skin cancer, 
and skin lesions.  

4. [Employee]’s COPD and emphysema were significant factors in aggravating his aneurism and 
contributing to his CHF. 

5. There is no link between [Employee]’s blindness or atherosclerotic peripheral vascular disease 
and exposure to toxic substances at the SRS. 

Based on the above-noted findings of fact, FAB hereby makes the following:

CONCLUSIONS OF LAW

Section 30.316(a) of the EEOICPA regulations provides that if the claimant waives any objections to all
or part of the recommended decision, FAB may issue a final decision accepting the recommendation of 
the district office, either in whole or in part.  20 C.F.R. § 30.316(a) (2009).

Under Part E of EEOICPA, a “covered illness” is an illness or death resulting from exposure to a toxic 
substance.  42 U.S.C. § 7385s(2).  As found above, the medical evidence establishes that it is at least as
likely as not that exposure to a toxic substance at a DOE facility was a significant factor in aggravating,
contributing to, or causing [Employee]’s skin cancers, skin lesions, CHF, abdominal aortic aneurism, 
interstitial basilar pleural parenchymal disease and COPD.  That same evidence does not establish that 
it is at least as likely as not that exposure to a toxic substance at a DOE facility was a significant factor 
in aggravating, contributing to, or causing [Employee]’s blindness or atherosclerotic peripheral 
vascular disease.

Since the evidence does not establish that [Employee] has contracted blindness or atherosclerotic 
peripheral vascular disease through exposure to a toxic substance at a DOE facility, they cannot be 
considered  covered illnesses under Part E.  I hereby deny payment of medical benefits under Part E for
the claimed blindness and atherosclerotic peripheral vascular disease.  However, [Employee] is entitled
to medical benefits for skin lesions, skin cancer, an abdominal aortic aneurism, CHR, COPD and 



interstitial basilar pleural parenchymal disease, effective July 15, 2008, under Part E of EEOICPA.  See
42 U.S.C. § 7385s-8.

Armando J. Pinelo

Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 10076658-2009 (Dep’t of Labor, October 29, 2008)

NOTICE OF FINAL DECISION

This decision of the Final Adjudication Branch (FAB) concerns the above-noted claim under Part E of 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA), 42 U.S.C. § 7384 et seq.   For the reasons set forth below, the claim for skin lesions, skin 
cancer, an abdominal aortic aneurism, congestive heart failure, chronic obstructive pulmonary disease 
and interstitial basilar pleural parenchymal disease is accepted for medical benefits.  However, the 
claim for blindness and atherosclerotic peripheral vascular disease under Part E is denied.  

STATEMENT OF THE CASE

On July 15, 2008, [Employee] filed a Form EE-1 claiming benefits under EEOICPA for blindness, 
emphysema, skin lesions, chronic obstructive pulmonary disease (COPD), congestive heart failure and 
an abdominal aortic aneurism.  On August 21, 2008, [Employee] filed a second Form EE-1 for the 
additional conditions of interstitial and right basilar pleural parenchymal disease and atherosclerotic 
peripheral vascular disease.  On the claim forms, [Employee] indicated that he had not received any 
settlement or award from a tort suit or state workers’ compensation claim in connection with the 
claimed conditions and that he had neither pled guilty to nor been convicted of workers’ compensation 
fraud.

On a Form EE-3, [Employee] stated that he was employed as an electrician, video technician and 
assistant estimator by E.I. Dupont at the Savannah River Site (SRS) for the period of January 1, 1952 
to December 30, 1987.  The Oak Ridge Institute for Science and Education (ORISE) database was 
checked and verified his SRS employment from June 18, 1952 to December 31, 1986, and Department 
of Energy (DOE) records identify [Employee]’s labor categories as instrument mechanic and project 
assistant. 
The district office performed a search of the U.S. Department of Labor Site Exposure Matrices (SEM). 
Source documents used to compile the SEM establish that the labor category of “instrument mechanic” 
at the SRS could potentially be exposed to the toxic substances arsenic, asbestos, cadmium, coal ash, 
nitrogen dioxide, phosgene and silicon dioxide.  The SEM lists skin cancer as a possible specific health
effect of exposure to arsenic, and COPD as a possible specific health effect of asbestos, cadmium, coal 
ash, nitrogen dioxide, phosgene and silicon dioxide.

The district office sent [Employee]’s medical records to a District Medical Consultant (DMC) for 
review.  In his October 10, 2008 report, the DMC stated that [Employee] was diagnosed with 
squamous cell carcinoma of the right thumb, continued actinic keratosis of the right index finger, and 
seven actinic keratoses.  The DMC noted that the final pathology diagnosis of the keratosis of the index



finger was consistent with an arsenical keratosis.  The DMC therefore concluded that [Employee]’s 
exposure to arsenic was a significant factor in causing or contributing to his skin cancer and skin 
lesions of keratoses of his hands.  

The DMC also noted that interstitial basilar pleural parenchymal disease is a type of lung disease found
in cases of asbestos exposure.  The DMC determined that it is at least as likely as not that 
[Employee]’s exposure to toxic substances while working at the SRS was a significant factor in 
contributing to or aggravating his COPD, emphysema, and interstitial basilar pleural parenchymal 
disease.  

As for the claimed abdominal aortic aneurism, the DMC noted that these aneurisms are not considered 
to be an occupational illness and are not known to be caused, contributed to, or aggravated by any toxic
substances.  However, the DMC noted that the medical notes stated that [Employee]’s aneurism was 
unable to be surgically corrected as a result of other significant medical problems, one of which was his
moderately severe COPD.  As a result, the DMC concluded that it was at least as likely as not that 
[Employee]’s COPD and emphysema were a significant factor in aggravating his aneurism.  

With respect to pulmonary hypertension, the DMC noted that it can be caused by chronic lung disease 
and certainly contributes to congestive heart failure (CHF).  Therefore, the DMC concluded that it was 
at least as likely as not that [Employee]’s COPD and emphysema were significant contributing factors 
in the development of his CHF.  

The DMC noted, however, that ophthalmic notes diagnosed [Employee] with Fuch’s dystrophy, an 
inherited genetic eye disorder, as well as relatively common eye conditions, particularly common in 
people his age.  As such, the DMC concluded that it is not at least as likely as not that [Employee]’s 
exposure to toxic substances at the SRS was a significant factor in causing, contributing to, or 
aggravating his blindness.

And finally, the DMC noted that atherosclerotic peripheral vascular disease is generally not considered 
to be an occupational illness and that there are no accepted toxic substances that are known to cause, 
contribute to, or aggravate the condition.  Accordingly, the DMC concluded that it was not at least as 
likely as not that [Employee]’s exposure to toxic substances at the SRS was a significant factor in 
causing, contributing to, or aggravating his atherosclerotic peripheral vascular disease.

On October 16, 2008, the Jacksonville district office issued a recommended decision to accept 
[Employee]’s claim under Part E of EEOICPA for the conditions of skin lesions, skin cancer, an 
abdominal aortic aneurism, CHF and interstitial basilar pleural parenchymal disease, and to deny his 
claim for blindness and atherosclerotic peripheral vascular disease.  

On October 24, 2008, FAB received written notification that [Employee] waived any and all objections
to the recommended decision.  FAB has performed a search of the SEM, which confirmed the findings 
of the district office.  After reviewing the evidence in the case file, FAB hereby makes the following:

FINDINGS OF FACT

1. [Employee] was employed at the SRS from June 18, 1952 to December 31, 1986. 

2. [Employee] was diagnosed with interstitial and right basilar pleural parenchymal disease, 



atherosclerotic peripheral vascular disease, blindness, emphysema, skin lesions, COPD, CHF 
and an abdominal aortic aneurism following exposure to toxic substances during covered 
employment at a DOE facility. 

3. The medical evidence establishes that it is at least as likely as not that exposure to a toxic 
substance at a DOE facility was a significant factor in aggravating, contributing to, or causing 
[Employee]’s COPD, emphysema, interstitial basilar pleural parenchymal disease, skin cancer, 
and skin lesions.  

4. [Employee]’s COPD and emphysema were significant factors in aggravating his aneurism and 
contributing to his CHF. 

5. There is no link between [Employee]’s blindness or atherosclerotic peripheral vascular disease 
and exposure to toxic substances at the SRS. 

Based on the above-noted findings of fact, FAB hereby makes the following:

CONCLUSIONS OF LAW

Section 30.316(a) of the EEOICPA regulations provides that if the claimant waives any objections to all
or part of the recommended decision, FAB may issue a final decision accepting the recommendation of 
the district office, either in whole or in part.  20 C.F.R. § 30.316(a) (2009).

Under Part E of EEOICPA, a “covered illness” is an illness or death resulting from exposure to a toxic 
substance.  42 U.S.C. § 7385s(2).  As found above, the medical evidence establishes that it is at least as
likely as not that exposure to a toxic substance at a DOE facility was a significant factor in aggravating,
contributing to, or causing [Employee]’s skin cancers, skin lesions, CHF, abdominal aortic aneurism, 
interstitial basilar pleural parenchymal disease and COPD.  That same evidence does not establish that 
it is at least as likely as not that exposure to a toxic substance at a DOE facility was a significant factor 
in aggravating, contributing to, or causing [Employee]’s blindness or atherosclerotic peripheral 
vascular disease.

Since the evidence does not establish that [Employee] has contracted blindness or atherosclerotic 
peripheral vascular disease through exposure to a toxic substance at a DOE facility, they cannot be 
considered  covered illnesses under Part E.  I hereby deny payment of medical benefits under Part E for
the claimed blindness and atherosclerotic peripheral vascular disease.  However, [Employee] is entitled
to medical benefits for skin lesions, skin cancer, an abdominal aortic aneurism, CHR, COPD and 
interstitial basilar pleural parenchymal disease, effective July 15, 2008, under Part E of EEOICPA.  See
42 U.S.C. § 7385s-8.

Armando J. Pinelo

Hearing Representative

Final Adjudication Branch

Medical evidence of occupational illness under Part B



EEOICPA Fin. Dec. No. 14718-2003 (Dep’t of Labor, September 30, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claims for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claims for survivor 
benefits are accepted. 

No decision has yet been made on your claims for benefits under Subpart E of the Act.  The 
adjudication of your Subpart E claims are deferred until issuance of the Interim Final Regulations.  
Once a decision has been made on your claims for benefits under Subpart E, you will receive a separate
decision notice.

STATEMENT OF THE CASE

On November 13, 2001, [Spouse] and [Claimant 1] each filed a Form EE-2 as the surviving spouse 
and surviving child of the [Employee] for benefits under Part B of the EEOICPA for COPD.   It was 
subsequently claimed that the employee developed chronic beryllium disease due as a result of his 
employment exposure at the Los Alamos National Laboratory.    

In support of the claim, the employee’s death certificate was submitted, which establishes the date of 
death as December 28, 1990 and [Spouse] as his surviving spouse and a birth certificate for [Claimant 
1], which establishes her as a surviving child.  The employee’s medical records were also submitted, 
which included several chest radiograph reports, clinical medical notes demonstrating a history of a 
chronic respiratory disorder and an arterial blood gas report.

However, [Spouse] died prior to the completion of processing of the claim.  [Claimant 1] provided the
district office with information regarding two other surviving children of the employee.

On November 5, 2002 and November 12, 2002, respectively, [Claimant 2] and [Claimant 3] each 
filed a Form EE-2, seeking compensation under the Act as surviving children of the [Employee].  You 
claimed that the employee developed chronic beryllium disease from COPD as a result of his 
employment exposure at the Los Alamos National Laboratory.  You also submitted your birth 
certificates to establish that you are surviving children of the employee. 

The Department of Energy and the Oak Ridge Institute for Science and Education (ORISE) was unable
to verify the employee’s employment history. However, based upon employment evidence submitted, 
the Denver district office determined that the employee was employed by E.F. Olds Plumbing & 
Heating Company, a subcontractor for the War Department Corps of Engineers, Manhattan District.  
Under the EEOICPA, the Manhattan Engineering district is considered a predecessor agency of the 
Department of Energy.  The district office obtained the employee’s social security earnings record, 
which indicated he was employed by M.M. Sundt Corporation in 1942 and E.F. Olds Plumbing & 
Heating Company from 1944-1945.  They also confirmed that M.M. Sundt Corporation was a 
subcontractor at Los Alamos National Laboratory and therefore determined that the employee did work
at Los Alamos National Laboratory in 1942. 

To establish a diagnosis of chronic beryllium disease prior to 1993, the record must establish an 



occupational or environmental history or epidemiologic evidence of beryllium in conjunction with 
medical evidence that contains at least three out of the five following test results:

        ·  Characteristic chest radiograph or computed tomography denoting abnormalities

        ·  A restrictive or obstructive lung physiology test or diffusion lung capacity defect

        ·  Lung pathology consistent with chronic beryllium disease

        ·  Clinical course consistent with chronic beryllium disease

        ·  Immunological tests showing beryllium sensitivity (skin patch or beryllium test)

The Denver district office issued a recommended decision on September 22, 2003 to deny the three 
surviving children claims because the medical evidence failed to support at least three out of five 
criteria required to establish a diagnosis of chronic beryllium disease prior to 1993.  They concluded 
that you had established the required clinical course consistent with chronic beryllium disease and 
chest radiograph   denoting abnormalities consistent with CDB.  The Final Adjudication Branch 
received a letter of objection from two of the claimants, requesting hearing.  On November 12, 2003, 
the Final Adjudication Branch issued a remand order, for consideration of the arterial blood gas report 
as medical evidence to establish a diagnosis of CBD.

The district office referred the case to the District Medical Consultant, who opined on January 9, 2004 
that the arterial blood gas report alone was not sufficient to determine a clinical course consistent with 
CDB prior to 1993.  The district medical consultant also stated that the chest x-ray reports may be 
supportive of CBD but the findings are nonspecific.  Based upon the consultative report, the district 
office issued a second recommended decision to deny the claims on January 12, 2004.

You each submitted a letter of objection to the second recommended decision and requested hearing.  
The hearing was held by the Final Adjudication Branch on March 24, 2004.  During the hearing, you 
submitted additional medical evidence from Louis M. Benevento, M.D., who stated by affidavit that he
treated the employee for many years for advance COPD and emphysema, which was confirmed by 
pulmonary function testing.  The Final Adjudication Branch remanded the case to the district office for 
additional development of new medical evidence.  

The district office contacted Dr. Benevento by letter on October 20, 2004 and November 29, 2004 to 
request the pulmonary function reports he mentioned in his affidavit, but the doctor did not respond.  
The district office determined that the affidavit by Dr. Benevento was sufficient to establish a third 
requirement required to establish CBD prior to 1993, a restrictive or obstructive lung physiology test or
diffusion lung capacity defect.  On January 4, 2005, the Denver district office issued a recommended 
decision concluding that the employee was a beryllium employee, as that term is defined in 42 U.S.C. §
7384l(7), that he contracted chronic beryllium disease as a result of employment exposure.  As the 
eligible survivors, you are each entitled to compensation in the amount of $50,000 pursuant to 42 
U.S.C. § 7384s(a). 

On the dates listed below, the Final Adjudication Branch received written notification that the claimants
waive any and all objections to the recommended decision:



[Claimant 1]                            January 20, 2005

[Claimant 2]                            January 20, 2005

[Claimant 3]                            January 20, 2005

After a thorough review of the case file forwarded by the Denver district office, the FAB hereby makes 
the following:

FINDINGS OF FACT

1.      On November 13, 2001, [Spouse] and [Claimant 1] each filed a claim as the surviving spouse 
and surviving child, respectively, of the employee who had COPD and CBD as a result of his 
employment at Los Alamos National Laboratory.

2.      The surviving spouse of the employee passed away on May 28, 2002, before her claim completed
processing.

3.      On November 5, 2002 and November 12, 2002, respectively, [Claimant 2] and [Claimant 3] 
each filed a Form EE-2, seeking compensation under the Act as surviving children of the employee.

4.   You have established that you are the three surviving children of the employee.

5.   You were issued recommended decisions to deny your claim on September 22, 2003 and January 
12, 2004, which you  subsequently filed objections and requested hearing.

6.   The Final Adjudication Branch issued remand orders on November 12, 2003 and September 30, 
2004.  

7.   You have established that the employee worked at Los Alamos National Laboratory in 1942. 

8.   The potential for beryllium exposure existed at Los Alamos National Laboratory due to historical 
beryllium use, residual contamination and decontamination activities.

9.   The employee’s medical evidence was sufficient to establish that he suffered from a respiratory 
disorder consistent with chronic beryllium disease prior to 1993.  The employee medical records 
included chest radiograph reports with abnormalities consistent with chronic beryllium disease, 
medical reports demonstrating a clinical course consistent with CDB and a restrictive or obstructive 
lung physiology test consistent with CDB. 

Based on the above-noted findings of fact in this claim, the FAB hereby also makes the following:

CONCLUSIONS OF LAW

1.      The employee was a covered beryllium employee pursuant to 42 U.S.C. § 7384l(7).

2.      Prior to his death, the employee contracted chronic beryllium disease in accordance with the 
criteria set forth in 42 U.S.C. §7384l(13)(B) under Part B of the EEOICPA. 



3.   You have established that you are the three eligible survivors of the employee pursuant to the 
criteria of 42 U.S.C. §7384s(3) under Part B of the EEOICPA. 

4.   You are entitled to compensation in the amount of $150,000 which is to be divided among the 
eligible survivors pursuant to 42 U.S.C. § 7384s(a).  Therefore, you are each entitled to compensation 
in the amount of $50,000.

The undersigned has thoroughly reviewed the case record and the recommended decision issued by the 
district office on May 13, 2004 and finds that the employee was a covered beryllium employee, as that 
term is defined in 42 U.S.C. § 7384l(7), that he was diagnosed with chronic beryllium disease, a 
specified disease under 42 U.S.C. § 7384l(8), and that the diagnosis was pursuant to 42 U.S.C. § 
7384l(13).  It is the decision of the Final Adjudication Branch that the three survivor claims under Part 
B of the Act are accepted.

Denver, CO

Joyce L. Terry

District Manager 

EEOICPA Fin. Dec. No. 47856-2005 (Dep’t of Labor, July 21, 2005)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claims for compensation under §
7384 of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA or the Act).  See 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the Final 
Adjudication Branch accepts and approves your claims for compensation under 42 U.S.C. § 7384.  

STATEMENT OF THE CASE

On August 30, 2001, the employee’s surviving spouse filed a Form EE-2 (Claim for Survivor Benefits 
under the EEOICPA), based on lymphoma and peripheral bronchogenic carcinoma, and on July 24, 
2003, she passed away, and her claim was administratively closed.  On August 7 ([Claimant #1]) and 
September 9 ([Claimant #2], [Claimant #3], and [Claimant #4]), 2003, you filed Forms EE-2 under 
the EEOICPA, based on bronchogenic carcinoma and lymphoma.  

The record includes a Form EE-3 (Employment History Affidavit) that indicates the worker was 
employed by Reynolds Electrical and Engineering Company (REECo) at the Nevada Test Site (NTS) 
intermittently from 1957 to 1978, and that he wore a dosimetry badge.  A representative of the 
Department of Energy confirmed the employee was employed at NTS by REECo intermittently from 
August 23, 1958 to February 4, 1978.  

Medical documentation received included a copy of a Nevada Central Cancer Registry report that 
indicated an aspiration biopsy was performed on February 1, 1978, and it showed the employee was 
diagnosed with primary lung cancer.  A Valley Hospital discharge summary, dated February 4, 1978, 
indicated the employee had a tumor in the right upper lobe of the lung.  The record does not contain 
documentation demonstrating the employee was diagnosed with lymphoma.  



To determine the probability of whether the employee sustained the cancer in the performance of duty, 
the Seattle district office referred your case to the National Institute for Occupational Safety and 
Health (NIOSH) for radiation dose reconstruction in accordance with 20 C.F.R. § 30.115.  The district 
office received the final NIOSH Report of Dose Reconstruction dated April 20, 2005.  See 42 U.S.C. § 
7384n(d).  NIOSH noted the employee had worked at NTS intermittently from August 23, 1958 to 
February 4, 1978.  However, in order to expedite the claim, only the employment from 1966 through 
1970 was assessed.  NIOSH determined that the employee’s dose as reconstructed under the EEOICPA
was 71.371 rem to the lung, and the dose was calculated only for this organ because of the specific 
type of cancer associated with the claim.  NIOSH also determined that in accordance with the 
provisions of 42 C.F.R. § 82.10(k)(1), calculation of internal dose alone was of sufficient magnitude to 
consider the dose reconstruction complete.  Further, NIOSH indicated, the calculated internal dose 
reported is an “underestimate” of the employee’s total occupational radiation dose.  See NIOSH Report
of Dose Reconstruction, pp. 4, 5, 6, and 7.  

Using the information provided in the Report of Dose Reconstruction, the Seattle district office utilized
the Interactive RadioEpidemiological Program (IREP) to determine the probability of causation of the 
employee’s cancer, and reported in its recommended decision that the probability the employee’s lung 
cancer was caused by his exposure to radiation while employed at NTS was at least 50%.  

You provided copies of the death certificates of the employee and his spouse, copies of your birth 
certificates showing you are the natural children of the employee, and documentation verifying your 
changes of names, as appropriate.  

The record shows that you ([Claimant #1], [Claimant #2], [Claimant #3], [Claimant #4]) and 
[Claimant #5] filed claims with the Department of Justice (DOJ) for compensation under the 
Radiation Exposure Compensation Act (RECA).  By letter dated May 20, 2005, a representative of the 
DOJ reported that an award under § 4 of the RECA was approved for you; however, the award was 
rejected by [Claimant #1], [Claimant #2], [Claimant #3], and [Claimant #4].  

On June 14, 2005, the Seattle district office recommended acceptance of your claims for survivor 
compensation for the condition of lung cancer, and denial of your claims based on lymphoma.  

On June 12 ([Claimant #1] and June 20 ([Claimant #2], [Claimant #3], and [Claimant #4]), 2005, 
the Final Adjudication Branch received written notification from you indicating that you waive any 
and all rights to file objections to the recommended decision.  

FINDINGS OF FACT

1. On August 7 ([Claimant #1]) and September 9 ([Claimant #2], [Claimant #3], and [Claimant
#4]), 2003, you filed claims for survivor benefits.  

2. Documentation of record shows that the employee and his surviving spouse have passed away, 
you ([Claimant #1], [Claimant #2], [Claimant #3], and [Claimant #4]) are the children of the
employee, and you are his survivors.  

3. You ([Claimant #1], [Claimant #2], [Claimant #3], and [Claimant #4]) have rejected an 
award of compensation under the Radiation Exposure Compensation Act.  



4. The worker was employed at NTS by REECo, intermittently, from August 23, 1958 to February
4, 1978.  

5. The employee was diagnosed with lung cancer on February 1, 1978.  

6. The NIOSH Interactive RadioEpidemiological Program indicated at least a 50% probability 
that the employee’s cancer was caused by radiation exposure at NTS.  

7. The employee’s cancer was at least as likely as not related to his employment at a Department 
of Energy facility.  

CONCLUSIONS OF LAW

The evidence of record indicates that the worker was employed at NTS by REECo, intermittently, 
from August 23, 1958 to February 6, 1978.  Medical documentation provided indicated the employee 
was diagnosed with lung cancer on February 1, 1978; however, there is no evidence showing the 
employee was diagnosed with lymphoma, and your claims based on lymphoma must be denied.  

After establishing that a partial dose reconstruction provided sufficient information to produce a 
probability of causation of 50% or greater, NIOSH determined that sufficient research and analysis had
been conducted to end the dose reconstruction, and the dose reconstruction was considered complete.  
See 42 C.F.R. § 82.10(k)(1).  

The Final Adjudication Branch analyzed the information in the NIOSH Report of Dose Reconstruction 
and utilized the NIOSH-IREP to confirm the 63.34% probability that the employee’s cancer was caused
by his employment at NTS.  See 42 C.F.R. § 81.20. (Use of NIOSH-IREP).  Thus, the evidence shows 
that the employee’s cancer was at least as likely as not related to his employment at NTS.  

The Final Adjudication Branch notes that, in its Conclusions of Law, the recommended decision 
erroneously indicates the employee, [Employee], is entitled to compensation in the amount of 
$150,000.00; therefore, that Conclusion of Law must be vacated as the employee is deceased.  See 42 
U.S.C. § 7384s(a)(1).  

The Final Adjudication Branch notes that the record shows the employee passed away on February 4, 
1978.  However, his employment history indicates he worked at NTS until February 6, 1978.  
Consequently, for purposes of administration of the Act, his employment is considered to have ended 
on February 4, 1978.  

Based on the employee’s covered employment at NTS, the medical documentation showing his 
diagnosis of lung cancer, and the determination that the employee’s lung cancer was “at least as likely 
as not” related to his occupational exposure at NTS, and thus sustained in the performance of duty, the 
employee is a “covered employee with cancer,” under 42 U.S.C. § 7384l.  See 42 U.S.C. § 7384l(9)(B);
20 C.F.R. § 30.213(b); 42 C.F.R. § 81.2.  Further, as the record indicates there is one other potential 
beneficiary under the EEOICPA, you are each ([Claimant #1], [Claimant #2], [Claimant #3], and 
[Claimant #4]) entitled to survivor compensation under 42 U.S.C. § 7384 in the amount of 
$30,000.00.  As there is evidence that another survivor is a child of the employee, and potentially an 
eligible survivor under the Act, the potential share ($30,000.00) of the compensation must remain in 
the EEOICPA Fund.  See Federal (EEOICPA) Procedure Manual, Chapter 2-200.7c(2) (June 2004).  



Seattle, WA

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch

EEOICPA Fin. Dec. No. 55793-2004 (Dep’t of Labor, September 22, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 
42 U.S.C. § 7384 et seq.  Upon a careful review of the facts and an independent review of the record, 
the Final Adjudication Branch concludes that the evidence of record is insufficient to allow 
compensation under the Act.  Accordingly, your claim for benefits is denied. 

STATEMENT OF THE CASE

On March 22, 2004, you filed a Form EE-1 (Claim for Benefits under the EEOICPA), based on the 
conditions of prostate cancer, emphysema and possible lung cancer.  You also provided a Form EE-3 
(Employment History), on which you indicated that you worked at the Weldon Spring Plant from 1956
to 1967, and that you wore a dosimetry badge. 

Information obtained from a Department of Energy (DOE) representative and the Oak Ridge Institute 
for Science and Education database indicated that you worked as a contractor employee at the Weldon 
Spring Plant from July 17, 1956 to June 30, 1966.  The Weldon Spring Plant is recognized as a covered
DOE facility from 1957 to 1967 and 1985 to the present (for remediation).  See Department of Energy, 
Office of Worker Advocacy, Facility List.

By letters dated March 31, May 5, and June 14, 2004, the Seattle district office notified you that they 
had completed the initial review of your claim for benefits under the EEOICPA, but additional medical
evidence was needed in order to establish a claim.  You were requested to provide documentation of a 
covered occupational illness, specifically, cancer.

You provided medical documentation which indicated that you received treatment for conditions 
including hypertension, diabetes mellitus, bronchitis and emphysema.  In addition, a hospital discharge
summary report from a hospital stay from April 15 to April 16, 1993, indicated that you were admitted 
to the hospital for a medical procedure following a radical prostatectomy, which was performed “in 
order to allow the patient to be treated for his cancer of the prostate.”  The date of diagnosis of prostate
cancer was not noted.

The record also includes several telephone messages, which indicate that you, with the assistance of 
your authorized representative, have been trying to obtain the medical records pertaining to your 
diagnosis of prostate cancer and the date of diagnosis, but that you have not yet received the medical 
records.

On July 16, 2004, the Seattle district office recommended denial of your claim for benefits.  The 
district office concluded that you did not provide sufficient evidence as proof that you were diagnosed 



with a covered occupational illness as defined by § 7384l(15) of the Act.  See 42 U.S.C. § 7384l(15).  
The district office further concluded that you were not entitled to compensation as outlined under § 
7384s of the Act.  See 42 U.S.C. § 7384s.

FINDINGS OF FACT

1.      You filed a claim for employee benefits on March 22, 2004.
2.      You worked at the Weldon Spring Plant, a covered Department of Energy facility, from July 17, 
1956 to June 30, 1966.
3.      You did not submit sufficient medical evidence establishing a date of diagnosis of a covered 
occupational illness under the EEOICPA.

CONCLUSIONS OF LAW

The undersigned has reviewed the recommended decision issued by the Seattle district office on July 
16, 2004.  I find that you have not filed any objections to the recommended decision as provided by § 
30.316(a) of the regulations and that the sixty-day period for filing such objections, as provided for in 
section 30.310(a) has expired.  See 20 C.F.R. §§ 30.310(a), 30.316(a).

In order to be afforded coverage under Part B of the EEOICPA, you must establish that you were 
diagnosed with a designated occupational illness incurred as a result of exposure to silica, beryllium, 
and/or radiation:  cancer, beryllium sensitivity, chronic beryllium disease, and silicosis.  See 42 U.S.C. 
§ 7384l(15), 20 C.F.R. § 30.110(a).

You filed a claim based on the condition of emphysema, which is not a compensable illness under Part 
B of the Act.  You also filed a claim based on prostate cancer and possible lung cancer.  Under the 
EEOICPA, a claim for cancer must be demonstrated by medical evidence that sets forth the diagnosis 
of cancer and the date on which the diagnosis was made.  See 20 C. F. R. § 30.211.  

The record in this case shows that by letters dated March 31, May 5, and June 14, 2004, you were 
requested to provide the required information to prove a medical condition.  While a hospital discharge
report dated April 16, 1993, contains a reference to your treatment for prostate cancer, the evidence of 
record does not contain a date of diagnosis of this cancer.  Without the date of prostate cancer 
diagnosis, it is not possible to determine if this cancer was related to your employment at the Weldon 
Spring Plant.  In regard to you claim for possible lung cancer, the medical documentation of record 
does not indicate a diagnosis of lung cancer.  

It is the claimant’s responsibility to establish entitlement to benefits under the Act.  The EEOICPA 
regulations at § 30.111(a) state that the claimant bears the burden of proving by the preponderance of 
the evidence, the existence of each and every criterion under any compensable claim category set forth
in section 30.110.  Proof by a preponderance of the evidence means that it is more likely than not that 
the proposition to be proved is true.  Subject to the exceptions expressly provided in the Act and 
regulations, the claimant also bears the burden of providing to the Office of Workers’ Compensation 
Programs all written medical documentation, contemporaneous records, or other records and 
documents necessary to establish any and all criteria for benefits set forth in the regulations.  See 20 
C.F.R. § 30.111(a).

The record in this case shows that you did not provide sufficient medical documentation of a covered 
occupational illness under the Act.  Therefore, your claim must be denied.



For the above reasons, the Final Adjudication Branch concludes that the evidence of record is 
insufficient to allow compensation under the Act.  Accordingly, your claim for benefits is denied.  

Seattle, WA

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch

EEOICPA Fin. Dec. No. 55834-2004 (Dep’t of Labor, September 21, 2004)

FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  Upon a careful review of the facts and an independent review of the record, the 
Final Adjudication Branch concludes that the evidence of record is insufficient to allow compensation 
under the Act.  Accordingly, your claim for benefits is denied.

STATEMENT OF THE CASE

On March 25, 2004, you filed a Form EE-1 (Claim for Benefits under EEOICPA), seeking 
compensation based on beryllium sensitivity and chronic silicosis.  You indicated on Form EE-3 
(Employment History) that you worked at the Beryllium Co., in Hazleton, PA, from 1970 to 1971, and 
at the Avco Corp. (Trexton) in Stratford, CT, from 1960 to 1970.  The Beryllium Corporation of 
America (Hazleton) is recognized as a beryllium vendor from 1957 to 1979.  See Department of 
Energy, Office of Worker Advocacy Facilities List.

By letters dated March 30, and April 30, 2004, the Cleveland district office notified you of the medical 
evidence you must submit to establish that you had been diagnosed with beryllium sensitivity and 
chronic silicosis.  You were also advised that, to be considered for entitlement to compensation based 
on chronic silicosis, you would have to provide evidence that you had worked during the mining of 
tunnels at Department of Energy facilities in Nevada or Alaska for tests or experiments related to an 
atomic weapon.  By letter dated May 28, 2004, you were again advised of the medical evidence you 
must submit to establish that you had been diagnosed with beryllium sensitivity.  No medical or 
employment evidence was received.



On July 8, 2004, the district office recommended denial of your claim for benefits, concluding that you 
are not a covered employee with chronic silicosis because you were not exposed to silica in the 
performance of duty as required by 42 U.S.C. § 7384r(c).  The district office also recommended denial 
of your claim because you did not submit sufficient medical evidence that you had been diagnosed with
a covered occupational illness as defined 42 U.S.C. § 7384l(15).  The district office further concluded 
that you were not entitled to compensation as set forth in 42 U.S.C. § 7384s.

FINDINGS OF FACT

1. On March 25, 2004, you filed a claim for benefits. 

2. You did not provide the medical evidence required to establish a diagnosis of a covered 
occupational illness under the EEOICPA. 

CONCLUSIONS OF LAW

I have reviewed the evidence of record and the recommended decision issued by the district office on 
July 8, 2004.  I find that you have not filed any objections to the recommended decision and that the 
sixty-day period for filing such objections has expired.  See 20 C.F.R. §§ 30.310(a), 30.316(a).

In order to be afforded coverage under Part B of the Energy Employees Occupational Illness 
Compensation Program Act, the employees (or their eligible survivors), must establish that they have 
been diagnosed with a designated occupational illness incurred as a result of exposure to silica, 
beryllium, and radiation: cancer, beryllium sensitivity, chronic beryllium disease, and/or silicosis.  See 
42 U.S.C. § 7384l(15).  Further, the illness must have been incurred while in the performance of duty 
for the Department of Energy and certain of its vendors, contractors, and subcontractors, or for an 
atomic weapons employer or facility.  See 42 U.S.C. § 7384l(4)-(7), (9) and (11).

You filed a claim based on beryllium sensitivity and chronic silicosis.  The regulations provide that a 
claim based on beryllium sensitivity must include an abnormal Lymphocyte Proliferation Test 
performed on either blood or lung lavage cells.  See 20 C.F.R. § 30.207(b).  Similarly, a claim based on 
chronic silicosis must include a written diagnosis of that condition, signed by a medical doctor, and 
must be accompanied by either a chest x-ray interpreted by a B reader, or the result of a CAT or other 
imaging technique, or a lung biopsy, consistent with silicosis.  Although you were advised to provide 
the medical documentation required to establish that you had been diagnosed with beryllium sensitivity
and chronic silicosis, no such evidence was received.

It is the claimant’s responsibility to establish entitlement to benefits under the Act.  The regulations 
state that the claimant bears the burden of proving by a preponderance of the evidence, the existence of 
each and every criterion under any compensable claim category.  Proof by a preponderance of the 
evidence means that it is more likely than not that the proposition to be proved is true.  Subject to the 
exceptions expressly provided in the Act and regulations, the claimant also bears the burden of 
providing to the Office of Workers’ Compensation Program all written medical documentation, 
contemporaneous records, or other records and documents necessary to establish any and all criteria for
benefits set forth in the regulations.  See 20 C.F.R. § 30.111(a).

Therefore, your claim must be denied because you did not submit evidence sufficient to establish that 
you had been diagnosed with a covered occupational illness as defined by 42 U.S.C. § 7384l(15).



For the above reasons, the Final Adjudication Branch concludes that the evidence of record is 
insufficient to allow compensation under the Act.  Accordingly, your claim for benefits is denied.

Cleveland, Ohio

Debra A. Benedict

Acting District Manager

Final Adjudication Branch

EEOICPA Fin. Dec. No. 57599-2005 (Dep’t of Labor, January 4, 2005)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claims for compensation under 
Part B of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended,
42 U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claims are 
accepted.

STATEMENT OF THE CASE

On May 17, 2004, [Claimant 1] and [Claimant 2] each filed a Form EE-2, Claim for Survivor 
Benefits under the EEOICPA.  Your claims were based, in part, on the assertion that your father was an
employee of a Department of Energy (DOE) contractor at a DOE facility.  You stated on the Forms 
EE-2 that you were filing for the employee’s acute myelomonocytic leukemia (AML).  The evidence 
shows that all medical records have been destroyed; therefore, per office procedure, the employee’s 
death certificate is sufficient to establish that he was diagnosed with AML. 

On the Form EE-3, Employment History, you stated the employee was employed by A. S. Shulman 
Electric, a subcontractor of C. P. Schwartz, at the gaseous diffusion plant (GDP) in Paducah, Kentucky, 
for the period of June 1951 to 1955.  Department of Energy records, Social Security records, and 
employment affidavits confirm employment by C. P. Schwartz and F. H. McGraw from at least October
1, 1952 to December 31, 1953.  

On November 17, 2004, the Jacksonville district office issued a decision recommending that you, as 
eligible survivors of the employee, are entitled to compensation in the amount of $75,000 each, for the 
employee’s AML.  You each submitted written notification that you waive any and all objections to the 
recommended decision.  

In order for the employee to qualify as a member of the Special Exposure Cohort (SEC) under § 
7384l(14)(A) of the Act, the following requirements must be satisfied:

(A)     The employee was so employed for a number of work days aggregating at least 250 work
days before February 1, 1992, at a gaseous diffusion plant located in Paducah, Kentucky, 
Portsmouth, Ohio, or Oak Ridge, Tennessee, and, during such employment - -

(i)                  was monitored through the use of dosimetry badges for 



exposure at the plant of the external parts of employee’s body to radiation; 
or

(ii)                worked on a job that had exposures comparable to a job that is 
or was monitored through the use of dosimetry badges.  42 U.S.C. § 
7384l(14)(A).

Department of Energy records, Social Security records, and employment affidavits confirm 
employment for at least 250 days from at least October 1, 1952 to December 31, 1953 at the Paducah 
GDP.  You indicated on the Form EE-3 (Employment History) that you did not know whether your 
father wore a dosimetry badge.  According to the Department of Energy sponsored report entitled 
Exposure Assessment Project at Paducah Gaseous Diffusion Plant, released in December 2000, Section
4.2.1.1 External Dosimeters states:   “Prior to 1961, select groups of employees considered to have the 
potential for radiation exposures were issued film badges.  After [July 1] 1960, all employees were 
issued two combination security/film badges.”  Because the period of your father’s employment fell 
within the time that some or all employees at the Paducah GDP were issued dosimetry badges, I find 
that the employee’s employment at the Paducah GDP satisfies the requirements under § 7384l(14)(A) 
of the Act.  42 U.S.C. §7384l(14)(A).

FINDINGS OF FACT

1.  On May 17, 2004, [Claimant 1] and [Claimant 2] each filed a Form EE-2, Claim for Survivor 
Benefits under the EEOICPA.  

2.  The evidence is sufficient to establish that the employee was diagnosed with acute myelomonocytic 
leukemia (AML).

3.  Acute myelomonocytic leukemia (AML) is a specified cancer under Part B of the Act and the 
implementing regulations.  42 U.S.C. § 7384l(17)(A), 20 C.F.R. § 30.5(dd)(1).

4.  The employee was employed at the gaseous diffusion plant in Paducah, Kentucky for the period of 
at least October 1, 1952 to December 31, 1953.  The employee is a covered employee as defined in the 
Act.  42 U.S.C. § 7384l(1).

5.  The employee is a member of the Special Exposure Cohort, as defined in the Act.  42 U.S.C. § 
7384l(14)(A).

6.  In proof of survivorship, you submitted birth certificates, documentation of name changes, and the 
death certificates of the employee and his spouse.   Therefore, you have established that you are 
survivors as defined by the implementing regulations.  20 C.F.R. § 30.5(ee).

7.  The district office issued the recommended decision on November 17, 2004. 

8.  You each submitted written notification that you waive any and all objections to the recommended 
decision.  

CONCLUSIONS OF LAW



I have reviewed the record on this claim and the recommended decision issued by the district office on 
November 17, 2004.  I find that the employee is a member of the Special Exposure Cohort, as that term
is defined in the Act, and that the employee’s acute myelomonocytic leukemia (AML) is a specified 
cancer under Part B of the Act and the implementing regulations.  42 U.S.C. §§ 7384l(14)(A), 
7384l(17)(A); 20 C.F.R. § 30.5(dd)(1).

I find that the recommended decision is in accordance with the facts and the law in this case, and that 
you are each entitled to one-half of the maximum $150,000 award, in the amount of $75,000 each, 
pursuant to Part B of the EEOICPA.  42 U.S.C. §§ 7384s(a), 7384s(e)(1)(B).  

Jacksonville, FL

Mark Stewart

Hearing Representative

Cancer, Radiogenic 

Changes in dose reconstruction methodology 

EEOICPA Fin. Dec. No. 61433-2006 (Dep’t of Labor, April 25, 2008)

NOTICE OF FINAL DECISION

This decision of the Final Adjudication Branch (FAB) concerns the claimants’ claims for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the claims for benefits for the 
employee’s lung cancer are denied under Part B of EEOICPA.  

STATEMENT OF THE CASE

On August 9, 2004, [Claimant #1] filed a Form EE-2 claiming for survivor benefits under EEOICPA, 
and on September 7, 2004, [Claimant #2] and [Claimant #3] filed a Form EE-2.  [Claimant #2] also 
filed a Request for Review by Medical Panels form with the Department of Energy (DOE) on that 
date.  On the claim forms, they each identified themselves as the surviving children of [Employee] 
(hereinafter referred to as “the employee”) and lung cancer as the employee’s condition for which they 
were claiming benefits.  On the EE-2 forms, they each indicated that the employee worked at a Special 
Exposure Cohort (SEC) location.  

In support of their claims for survivorship, they provided a copy of the employee’s death certificate, 
which shows that the employee died on June 29, 2003, and that he was widowed on his date of death.  
They each provided a copy of their birth certificate identifying the employee as their father.  Where 
appropriate, they provided the documentation that reflects their surname changes.

On the Form EE-3, they alleged that the employee worked for F.H. McGraw during construction of the 
gaseous diffusion plant (GDP) in Paducah, Kentucky from 1951 to May 1955.  They also indicated that
the employee did not wear a dosimetry badge.  DOE was unable to verify the alleged employment.  



Numerous documents, including Social Security Administration (SSA) Itemized Statements of 
Earnings, an Employment History Affidavit (Form EE-4), and a security clearance issued by DOE to 
the employee through F.H. McGraw were reviewed in an effort to reconstruct and verify the 
employee’s work history and employment by DOE contractors and/or subcontractors at the Paducah 
GDP.  A review of this documentation shows that the employee was employed by F.H. McGraw, a 
recognized DOE subcontractor, at the Paducah GDP from May 12, 1952 until July 7, 1952. 

On April 24, 2006, FAB issued a final decision under Parts B and E of EEOICPA on their claims.  The 
FAB denied their claims under Part E as there was insufficient evidence that any of them were a 
surviving child of the employee, who, at the time of the employee’s death, was under the age of 18, 
under the age of 23 and continuously enrolled as a full-time student, or any age and incapable of 
self-support on the employee’s date of death, which are the criteria that govern whether an employee’s 
surviving child qualifies as a “covered” child under Part E, and is thereby eligible for benefits under 
Part E.  
With respect to Part B of EEOICPA, FAB found that the medical evidence established that the 
employee was diagnosed with small cell lung cancer on December 17, 2002.  The district office had 
submitted the case to the National Institute for Occupational Safety and Health (NIOSH) for dose 
reconstruction.  Based on the dose reconstruction report prepared by NIOSH and the calculated 
probability of causation (“PoC”)[1], FAB determined that the employee’s lung cancer was not “at least 
as likely as not” caused by his exposure to radiation at the DOE facility.  Accordingly, FAB denied their
claims based on the employee’s lung cancer under Part B.  
On March 21, 2007, NIOSH released OCAS-PEP-013, entitled “Evaluation of the Impact of Changes 
to the Isotopic Ratios for the Paducah Gaseous Diffusion Plant.”  This release outlined NIOSH’s plan 
for evaluating the effect on dose reconstructions of changes to multiple Paducah GDP Technical Basis 
Documents (TBDs) that were made to ensure that the published isotopic ratios for transuranic 
radionuclides meet the criteria of providing either an accurate or maximum dose estimate.  NIOSH 
determined that the current ratios in the prior TBDs did not meet that goal.  As such, the Occupational 
Internal Dose and Occupational Environmental Dose TBDs were updated to account for the transuranic
uranium isotopic ratios (relative to uranium) for estimating dose from these radionuclides.  In response 
to OCAS–PEP-013, the Division of Energy Employees Occupational Illness Compensation (DEEOIC) 
issued a letter to NIOSH on July 2, 2007 in which it informed NIOSH that all cases potentially affected
by the release of OCAS-PEP-013 would be reopened and returned to NIOSH for a new radiation dose 
reconstruction.[2]

In light of NIOSH’s OCAS-PEP-013, a Director’s Order was issued on October 25, 2007 vacating the 
FAB’s Final Decision of April 24, 2006 under Part B and reopening these claims under Part B of 
EEOICPA.  The Director ordered that the case be resubmitted to NIOSH so that NIOSH could perform 
a new dose reconstruction.  Thereafter, the district office resubmitted the case to NIOSH.

The purpose of dose reconstruction is to determine the probability of whether an employee sustained 
his or her cancer in the performance of duty, in order to establish entitlement as required under the 
relevant portions of Part B.  In performing the radiation dose reconstruction, NIOSH reported annual 
dose estimates from the date of initial radiation exposure during covered employment, to the date the 
cancer was first diagnosed.  A summary and explanation of information and methods applied to 
produce these dose estimates, including the involvement of [Claimant #1, Claimant #2 and Claimant
#3] through an interview and review of the dose report, are documented in the “NIOSH Report of Dose
Reconstruction under EEOICPA.”  On December 24, 2007, [Claimant #1] and [Claimant #3] signed 
Form OCAS-1, and on January 28, 2008, [Claimant #2] signed Form OCAS-1, indicating that they 
had reviewed the NIOSH Draft Report of Dose Reconstruction and agreed that it identified all of the 
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relevant information they had provided to NIOSH.  The district office received the new, final NIOSH 
Report of Dose Reconstruction on February 1, 2008.  Pursuant to the NIOSH regulations, the district 
office used the information provided in this report to determine that there was a 1.16% probability that 
the employee’s lung cancer was caused by his radiation exposure at the Paducah GDP.[3]

On February 11, 2008, the Jacksonville district office issued a recommended decision to deny these 
claims under Part B.  Attached to the recommended decision was a notice of claimant rights, which 
stated that [Claimant #1, Claimant #2 and Claimant #3] had 60 days in which to file an objection to 
the recommended decision.  These 60 days expired on April 11, 2008.  They did not submit any 
objections to the recommended decision.  

After considering all of the evidence in the file, the undersigned hereby makes the following:

FINDINGS OF FACT

1.  [Claimant #1, Claimant #2 and Claimant #3] each filed a claim for survivor benefits under 
EEOICPA based on the employee’s cancer.

2.  The employee was employed at the GDP in Paducah, Kentucky, from May 12, 1952 until July 7, 
1952. 

3.  The employee was diagnosed with lung cancer on December 17, 2002.

4.  The employee, a widower, died on June 29, 2003.

5.  [Claimant #1, Claimant #2 and Claimant #3] are the employee’s surviving children.

6.  The probability that the employee’s lung cancer was caused by radiation at the Paducah GDP is 
1.16%.  

Based on the above-noted findings of fact, the undersigned also makes the following:

CONCLUSIONS OF LAW

The implementing regulations provide that within 60 days from the date the recommended decision is 
issued, the claimant must state, in writing, whether he or she objects to any of the findings of fact 
and/or conclusions of law contained in such decision and whether a hearing is desired.  20 C.F.R. § 
30.310(a) (2006).  If the claimant does not file a written statement that objects to the recommended 
decision and/or requests a hearing within the period of time allotted or if the claimant waives any 
objections to the recommended decision, FAB may issue a decision accepting the recommendation of 
the district office.  20 C.F.R. § 30.316(a).

I conclude that the medical evidence establishes that the employee was diagnosed with lung cancer.  
Part B of EEOICPA established a compensation program to provide a lump-sum payment of 
$150,000.00 and medical benefits as compensation to eligible covered employees who have been 
diagnosed with a specific occupational illness incurred as a result of their exposure to radiation, 
beryllium or silica while in the performance of duty for DOE and certain of its vendors, contractors and
subcontractors.  Additionally, Part B provides for compensation to be paid to the covered employee’s 



eligible survivors in the event that the covered employee is deceased at the time that compensation is 
paid under Part B.  See 42 U.S.C. § 7284s(e).

In order for an employee to be entitled to compensation for cancer under Part B, he or she must meet 
the definition of a “covered employee with cancer,” which means an employee who is a “member of 
the Special Exposure Cohort” with a “specified cancer” or an employee whose cancer is at least as 
likely as not related to employment at a DOE facility.  See 42 U.S.C. § 7384l(9), (14) and (17); 42 
U.S.C. § 7384n(b).  

As noted above, [Claimant #1, Claimant #2 and Claimant #3] indicated that the employee worked at 
a SEC location.  In pertinent part, EEOICPA defines a SEC member as follows:

The term “member of the Special Exposure Cohort” means a Department of Energy 
employee, Department of Energy contractor employee, or atomic weapons employee 
who meets any of the following requirements:

(A)  The employee was so employed for a number of work days aggregating at 
least 250 work days before February 1, 1992, at [the] gaseous diffusion plant 
located in Paducah, Kentucky. . .and, during such employment— 

(i)  was monitored through the use of dosimetry badges for exposure at the 
plant of the external parts of employee’s body to radiation.

42 U.S.C. § 7384l(14)(a)(i).  As stated above, DOE was unable to verify that the employee worked at 
the Paducah GDP.  The documents used to establish the employee’s work history at the Paducah GDP 
show that the employee’s employment there ended on July 7, 1952.  [Claimant #1, Claimant #2 and 
Claimant #3] indicated on their claim forms that the employee did not wear a dosimetry badge.  
Radioactive materials were not present at the Paducah GDP until July 1952.  Since the employee was 
not exposed to radiation at the Paducah GDP for an aggregate of 250 workdays after July 1952, the 
employee cannot be considered to be a member of the SEC.[4]  

An employee who is not a member of the SEC with a specified cancer will be considered to have 
sustained his or her cancer in the performance of duty if the cancer was at least as likely as not (a 50% 
or greater probability) related to radiation doses incurred while working at a DOE facility.  See 
42 U.S.C. § 7384n(b).  In this case, the calculation of “probability of causation” does not show that 
there is a 50% or greater likelihood that the employee’s lung cancer was caused by radiation received at
the Paducah GDP in the performance of duty.  

Based on my review of the evidence of record and the recommended decision, I conclude that 
[Claimant #1, Claimant #2 and Claimant #3] are not entitled to compensation under Part B of 
EEOICPA because the employee is not a “covered employee with cancer.”  

Jacksonville, FL

Wendell Perez

Hearing Representative

Final Adjudication Branch

[1]  The PoC was calculated at that time to be 2.55%.



[2]  See EEOICPA Bulletin No. 07-28 (issued September 6, 2007).

[3]  Subsequently, FAB performed an independent analysis of the evidence received from NIOSH and confirmed the 1.16% 
proability of causation.

[4]  Pursuant to the Federal (EEOICPA) Procedure Manual, Chapter 2-500.3a(2), if the employee qualifies for inclusion in 
the SEC on the basis of working at a GDP but has not indicated having worn a dosimeter on the EE-3 form, the claims 
examiner will be required to determine whether the employee had exposure within a time period during which his or her 
exposure was comparable to a job that is or was monitored through the use of dosimetry badges.  For the Paducah GPD, the 
comparison dates of employment are July 1952 through February 1, 1992.  This date has been established as the first date 
radioactive material was introduced into the plant.  Therefore, for SEC purposes, the accepted beginning date of the 
employee’s exposure to radiation at the Paducah GDP is July 1, 1952.

Compensable occupational illness 

EEOICPA Fin. Dec. No. 1002-2005 (Dep’t of Labor, January 17, 2006)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
Part B of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended
(EEOICPA or the Act), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the Final 
Adjudication Branch accepts and approves your claim for compensation and medical benefits for the 
condition of thyroid cancer, and denies your claim based on the condition of brain tumor, under Part B 
of the Act.

STATEMENT OF THE CASE

On August 6, 2001, you filed a Form EE-1 (Claim for Benefits under the EEOICPA), based on the 
conditions of thyroid cancer and brain tumor.   

You submitted a Form EE-3 (Employment History) indicating that you worked for Pan American 
Airlines (September 3, 1963 to April 21, 1970) and Reynolds Electrical & Engineering Company 
(REECo) (April 21, 1970 to February 2, 1994), at the Nevada Test Site.  A representative of the 
Department of Energy (DOE) verified that you were employed with REECo for four periods:  
November 16 to December 30, 1970; April 21 to October 11, 1971; March 30, 1972 to July 27, 1973; 
and March 11, 1974 to September 30, 1993.  Based on dosimetry records, which indicated you were 
present at the Nevada Test Site from September 3, 1963 to April 21, 1970, that employment was 
verified for Pan American World Airways.  The Nevada Test Site is recognized as a covered 
Department of Energy facility site from 1951 to the present.  REECo is indicated as a contractor of the 
DOE from 1952 to 1995.  See DOE, Office of Worker Advocacy Facility List, 
http://www.eh.doe.gov/advocacy/faclist/showfacility.cfm (retrieved January 16, 2006).

The medical documentation you submitted included pathology reports and medical reports for your 
treatment of a brain tumor and thyroid cancer.  On May 22, 1993 you were diagnosed with a large 
meningioma of the brain and underwent resection, which reoccurred necessitating resection again on 
October 16, 2000.  The district office requested an opinion from your physician, Jay Tassin, M.D, 
whether your brain tumor was benign or cancerous.  On November 27, 2001, he responded reluctantly 
that “It’s a difficult question, as [] meningioma is ‘benign’ by histologic criteria, and unlikely to spread 
through the body via hematogenous or lymphatic seeding.”  Dr. Tassin noted the tumor has affected 



your condition of health and quality of life.  Other evidence of record indicates that on April 22, 1998 
you underwent total throidectomy and Stephen D. McBride, M.D., diagnosed “follicular carcinoma.”  

To determine the probability of whether you sustained cancer in the performance of duty, the Seattle 
district office referred your claims to the National Institute for Occupational Safety and Health 
(NIOSH) for radiation dose reconstruction.  See 20 C.F.R. § 30.115.  The district office received the 
final NIOSH Report of Dose Reconstruction dated May 27, 2005.  

The radiation dose reconstruction report indicates that an efficiency model was used for the dose 
reconstruction.  For purposes of your radiation dose reconstruction, NIOSH used only your external 
dose and calculated missed dose during your work as a janitor and painter, at the Nevada Test Site.  The
dose reconstruction was 8.428 rem to the thyroid.  NIOSH Report of Dose Reconstruction, p. 4.  Thus 
the dose is reported is an “underestimate” of your total occupational radiation dose.  NIOSH Report of 
Dose Reconstruction, p. 6.  The Final Adjudication Branch notes that the employment period used by 
NIOSH, based on dosimetry records provided by the DOE, was January 1963 to September 30, 1993 
(more than the period noted above).  

Using the information provided in the Report of Dose Reconstruction, the Seattle district office utilized
the Interactive RadioEpidemiological Program (IREP) to determine the probability of causation of 
thyroid cancer and reported in its recommended decision that there was a 51.43% probability that your 
thyroid cancer was caused by radiation exposure at the Nevada Test Site.  

On September 2, 2005, the Seattle district office recommended acceptance of your claim for 
compensation based on the condition of thyroid cancer, with medical benefits retroactive to the date of 
filing, August 6, 2001.  

FINDINGS OF FACT

1.         On August 6, 2001, you filed a claim for benefits.  

2.         You were diagnosed with thyroid cancer on April 22, 1998.    

3.         You worked in covered employment for REECo and Pan American World Airways, at the 
Nevada Test Site from September 3, 1963 to April 21, 1970, and for REECo, at the Nevada Test Site 
from November 16 to December 30, 1970; April 21 to October 11, 1971; March 30, 1972 to July 27, 
1973; and March 11, 1974 to September 30, 1993.  

4.         The diagnosis of cancer was made after you started work at a Department of Energy facility.

5.         The NIOSH Interactive RadioEpidemiological Program indicated a 51.43% probability that 
your thyroid cancer was caused by radiation exposure at the Nevada Test Site.

CONCLUSIONS OF LAW
The undersigned has reviewed the recommended decision issued by the Seattle district office on 
September 2, 2005.  I find that you have not filed any objections to the recommended decision as 
provided by § 30.316(a) of the regulations, and that the 60-day period for filing such objections, as 
provided for in § 30.310(a) has expired.  See 20 C.F.R. §§ 30.310(a), 30.316(a).  

The Final Adjudication Branch calculated the probability of causation for your thyroid cancer using the



NIOSH-IREP software program.  These calculation confirmed the 51.43% probability of causation that
your thyroid cancer was “at least as likely as not” (a 50% or greater probability) caused by radiation 
exposure you incurred while employed at the Nevada Test Site.

While you provided proof you were diagnosed with a brain tumor, it is not a covered occupational 
illness.  Under Part B of EEOICPA, “only malignant tumors are covered.”  Federal (EEOICPA) 
Procedure Manual, Chapter 2-600.3a(1)(a) (Sept. 2004).  The available medical information does not 
support that meningioma is a malignant cancer, to fit within the coverage of Part B of EEOICPA.  Your 
claim based on brain tumor under Part B is denied, although you may wish to file a claim under Part E. 

Based on your covered employment at a covered DOE facility site and the medical documentation 
showing your diagnosis of thyroid cancer, and the determination that your cancer was at least as likely 
as not related to your occupational exposure at the Nevada Test Site, and thus sustained in the 
performance of duty, you are a “covered employee with cancer” under EEOICPA.  See 42 U.S.C. § 
7384l(1)(B), (9)(B); 20 C.F.R. § 30.213(b); 42 C.F.R. § 81.2.  

You are entitled to $150,000.00 compensation and reimbursement of medical expenses related to the 
condition of thyroid cancer, retroactive to August 6, 2001, the date you filed your claim.  See 42 U.S.C.
§§ 7384s and 7384t; 20 C.F.R. § 30.400(a).  

Washington, DC

Rosanne M. Dummer

Hearing Representative

EEOICPA Fin. Dec. No. 13679-2002 (Dep’t of Labor, January 13, 2005)

NOTICE OF FINAL DECISION AND REMAND ORDER FOLLOWING A HEARING

This is the final decision and remand order of the Final Adjudication Branch concerning your claim for 
compensation under Part B of the Energy Employees Occupational Illness Compensation Program Act 
of 2000, as amended, 42 U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, 
your claim for benefits based on your cancer and nesidioblastosis is denied.  However, the case is 
remanded to the Jacksonville district office for the reason provided below.  Adjudication of your Part E 
claim is deferred until issuance of the Interim Final Regulations.

STATEMENT OF THE CASE
On October 25, 2001, you filed a Form EE-1, Claim for Benefits under the EEOICPA.  The claim was 
based, in part, on the assertion that you were an employee of a Department of Energy (DOE) contractor
at a DOE facility.  You stated on the Form EE-1 that you were filing for distal pancreas and spleen 
nesidioblastosis.
On the Form EE-3, Employment History, you stated you were employed as an electrical worker by 
Westinghouse at the Savannah River Site (SRS) in Aiken, South Carolina, for the period of May 8, 
1989 to April 1, 2001.  The DOE verified these employment dates.  You submitted medical evidence 
establishing that you were diagnosed with nesidioblastosis on September 21, 2000, and malignant 
epithelioid hemangioendothelioma on October 25, 2002.  
A modification order of January 21, 2003, vacated the October 24, 2002 decision of the Final 



Adjudication Branch, which affirmed the recommended denial of benefits dated August 19, 2002.
In order to be eligible for benefits under Part B of the Act, the evidence must establish that your cancer 
(hemangioendothelioma) was at least as likely as not related to your employment at a covered facility, 
within the meaning of the Act.  42 U.S.C. § 7384n.
To determine the probability of whether you sustained cancer in the performance of duty, the 
Jacksonville district office referred the application package to the National Institute for Occupational 
Safety and Health (NIOSH) for radiation dose reconstruction in accordance with the EEOICPA 
implementing regulations.  20 C.F.R. § 30.115.  NIOSH reported annual dose estimates from the date 
of initial radiation exposure during covered employment, to the date the cancer was first diagnosed.  A 
summary and explanation of information and methods applied to produce these dose estimates, 
including your involvement through an interview and review of the dose report, are documented in the 
“NIOSH Report of Dose Reconstruction under EEOICPA.”  On April 8, 2004, you signed Form 
OCAS-1, indicating the NIOSH Draft Report of Dose Reconstruction had been reviewed and agreeing 
that it identified all of the relevant information provided to NIOSH.  The district office received the 
final NIOSH Report of Dose Reconstruction on April 26, 2004.

Pursuant to the implementing NIOSH regulations, the district office used the information provided in 
this report to determine that there was a 9.37% probability that your cancer was caused by radiation 
exposure at the SRS.  42 C.F.R. § 81.20.  The Final Adjudication Branch independently analyzed the 
information in the NIOSH report, confirming the 9.37% probability.
On May 3, 2004, the Denver district office issued a recommended decision concluding that you are not 
entitled to compensation since your cancer is not covered under Part B of the Act.

The recommended decision informed you that you had sixty days to file any objections, and that period
ended on July 2, 2004.  On May 13, 2004, the Final Adjudication Branch received your letter of 
objection and request for a hearing dated May 12, 2004.   In this letter, you discussed the progression of
your health problems and their effect on your life.  You made the following objections:

1)  Although you were in perfect health when you began working at the SRS, your health started to 
deteriorate after working there.  

2)  The probability of causation was 9.37%; therefore, no one can say conclusively that your present 
condition was not caused by employment at the SRS.  

The hearing was held on August 18, 2004, in North Augusta, South Carolina.  During the hearing, you 
presented the following objections:

3)  Before you were trained differently, you used to carry sources very close to your feet.  HT page 8, 
line 17, through page 9, line 3.  In addition, you would push contaminated material around with your 
feet to clear “the huts.”  HT page 9, lines 3 through 9, and page 10, line 7, through page 10, line 25.  
You wore the dosimetry badge on your chest, but your cancer developed in your feet, where you think 
more radiation was received.  In other words, since the dosimetry badge was positioned on your chest, 
it did not accurately measure the radiation you received to your feet.  HT page 9, line 8, through page 
10, line 6, and page 10, line 25, through page 11, line 5.  Sometimes you wore safety shoes or rubber 
booties, but when you were sourcing the vamps, often you would just have on tennis shoes.  HT page 
11, lines 12 through 16.  Around 1995, new procedures were instituted, including the placement of the 
source in a lead box after using it.  This causes you to think that the source was contaminated with 
radiation back when you were carrying it exposed right near your feet.  HT page 11, line 17, through 



page 12, line 17.

4)  Besides your hemangioendothelioma, you were also diagnosed with nesidioblastosis, a rare 
pancreatic condition, after working at the SRS.  The fact that you have two rare conditions makes you 
think you were exposed to a lot of toxic material.  HT page 12, line 25, through page 14, line 17. 

5)  You provided additional information about the tank farms.  You are discovering that you were 
exposed to more chemicals and types and intensity of radiation than you were told originally. HT page 
19, line 22, through page 20, line 24.

6)  You were often exposed to radon and RADCON would make you sit in a hut for hours until they 
told you that you were clear and could leave.  Most of the time, the monitors would pick up the activity
from your shoes.  You read some research on a website from N. B. Anderson in Houston that said radon
is a possible cause of your cancer.  HT 23, line 12, through page 25, line 21.

In accordance with the implementing regulations, a claimant is allowed thirty days after the hearing is 
held to submit additional evidence or argument, and twenty days after a copy of the transcript is sent to 
them to submit any changes or corrections to that record.  20 C.F.R. §§ 30.314(e), 30.314(f).  By letter 
dated September 15, 2004, the transcript was forwarded to you.  No response was received.  However, 
new medical evidence was submitted following the issuance of the recommended decision.  Although 
this new evidence appears to mostly concern previously diagnosed conditions and their sequelae, some 
conditions mentioned do not appear to have been addressed.

Pursuant to the implementing regulations, if the claimant objects to NIOSH’s dose reconstruction the 
Final Adjudication Branch (FAB) will evaluate the factual findings upon which NIOSH based the dose 
reconstruction.  However, the methodology used by NIOSH in arriving at estimates of radiation doses 
received by an employee is binding on the FAB.  20 C.F.R. § 30.318.       

In reference to your first objection, although your cancer occurred after your employment at the SRS, 
according to Part B of the Act, the connection between your cancer and your employment must be 
causal, not temporal.  In other words, the evidence must show that your cancer was caused in the 
performance of duty, not that it occurred during or after your employment.  42 U.S.C. § 7384n(b).  This
is a challenge of fact, specifically a challenge to regulations.

Concerning your second objection, Part B of the Act states that a cancer is shown to have occurred in 
the performance of duty if the evidence shows that it was “at least as likely than not” caused by 
radiation exposure at work.  42 U.S.C. § 7384n(b).  “At least as likely as not” is defined by a 50% or 
more probability of causation.  42 C.F.R. § 81.2.  “Probability of causation” means the likelihood that a
cancer was caused by radiation exposure incurred by a covered employee in the performance of duty.  
In statistical terms, it is the cancer risk attributable to radiation exposure divided by the sum of the 
baseline cancer risk (the risk to the general population) plus the cancer risk attributable to the radiation 
exposure.  42 C.F.R. § 81.4(n).  This is a challenge of fact, specifically a challenge to statutory 
regulations.

The third objection concerns the correction for the location of the cancer in the foot to the dosimeter 
worn on the chest.  As is noted in the “External Dose” section under the “Radiation Type, Energy, and 
Exposure Geometry” sub-section of the dose reconstruction report, the distribution of your exposure 
geometry and radiation energies was selected to maximize dose. Also, to ensure that the estimated dose



was maximized, an organ dose conversion factor of 1.0 was used to calculate the dose to the foot for 
photons per NIOSH’s “Technical Basis Document for the Savannah River Site To Be Used for 
EEOICPA Dose Reconstructions,” Rev. 1, August 2003.  While a specific correction for the badge 
location on the body is not made, an organ dose correction factor of 1.0, which is claimant-favorable, is
used to encompass this issue.  During a discussion with a NIOSH health physicist, it was determined 
that you had 17 mrem recorded deep dose from two positive readings in your dose record.  NIOSH 
assigned 2,574 mrem in this dose reconstruction.  This overestimate of the dose to the foot appears to 
be sufficient to address any uncertainty about inferring dose from the dosimeter on the chest to the foot.

The “Dose from Radiological Incidents” section of your dose reconstruction report addresses the issues
you discuss concerning the radioactive cesium source that would hang a few inches from your feet as 
you carried it.  The discussion in this section of the report notes that any external dose received would 
have been measured or detected by the routine monitoring systems in place.  This is a challenge of the 
dose reconstruction methodology, which is binding on the FAB per 20 C.F.R. § 30.318(b). 

In reference to your fourth objection, although you were diagnosed with two rare conditions, NIOSH 
only considers primary cancers when performing the dose reconstruction and nesidioblastosis is not 
considered a covered occupational illness under Part B of the Act.  While Part B of the Act extends 
benefits based on cancers which are caused by exposure to radiation, Part B does not consider cancer 
caused by other toxic materials.  This is a challenge of fact, specifically a challenge to the statute.

In your fifth objection, you discuss your concerns that you were exposed to more chemicals and 
radiation at the tank farms than were considered in the dose reconstruction.  Your discussion in the 
hearing transcript is not specific to any additional radiation or radionuclides that were present at the 
tank farm.  The SRS site profile contains the assumptions used for exposures to workers at the tank 
farm and these assumptions are considered by NIOSH to result in overestimates of dose based on the 
energy of the radiation and the radionuclides assumed.  In addition, the SRS site profile is a living 
document and as such will be revised if significant information is found that changes the assumptions 
and parameters used in dose reconstructions.  If these changes require a denied case to be reevaluated, 
NIOSH will review all affected dose reconstructions to determine if the doses would be significantly 
increased.  As stated above, Part B of the Act only considers exposure to radiation, not chemicals.  This
is a challenge of the dose reconstruction methodology, which is binding on the FAB per 20 C.F.R. § 
30.318(b). 

The sixth objection concerns the presence of radon.  As stated above, the SRS site profile contains the 
assumptions used for exposures to workers at the tank farm and these assumptions are considered by 
NIOSH to result in overestimates of dose based on the energy of the radiation and the radionuclides 
assumed.  Due to the energy of radiation from radon, the leather of the work boot or shoes would 
significantly attenuate the dose to the foot.  This is a challenge of the dose reconstruction methodology,
which is binding on the FAB per 20 C.F.R. § 30.318(b). 

In reference to your discussion of the research publication by N. B. Anderson, NIOSH is constantly 
reviewing new scientific evidence that would significantly affect the cancer models used in the dose 
reconstructions and in NIOSH-IREP.  In fact, NIOSH has recently begun a study of occupational 
exposures at DOE facilities and will apply any significant findings to the cancer models used in the 
dose reconstructions and in NIOSH-IREP.  This is a factual objection and as stated above NIOSH is 
constantly reviewing new scientific evidence that would significantly affect the cancer models used in 
the dose reconstructions and in NIOSH-IREP.  



In summary, your objections are challenges to NIOSH methodology and challenges of fact with 
insufficient evidence to warrant a rework by NIOSH.

FINDINGS OF FACT
1)  On October 25, 2001, you filed a Form EE-1, Claim for Benefits under the EEOICPA, based on 
your distal pancreas and spleen nesidioblastosis.
2)  You were employed at the SRS in Aiken, South Carolina, for the period of May 8, 1989 to April 1, 
2001.
3)  You were diagnosed with nesidioblastosis on September 21, 2000, and malignant epithelioid 
hemangioendothelioma on October 25, 2002.  Nesidioblastosis is not a covered occupational illness 
under Part B of the Act and implementing regulations.  42 U.S.C. § 7384l(15); 20 C.F.R. § 30.5(z).
4)  Based on the dose reconstruction performed by NIOSH, the district office calculated the probability 
of causation (the likelihood that the cancer was caused by radiation exposure incurred while working at
a covered facility) for malignant epithelioid hemangioendothelioma.  The district office calculated a 
probability of causation of 9.37% and determined that this condition was not “at least as likely as not” 
(a 50% or greater probability) related to employment at the covered facility.  The Final Adjudication 
Branch independently analyzed the information in the NIOSH report, confirming the 9.37% 
probability.
5)  On May 3, 2004, the Denver district office issued a recommended decision concluding that the dose
reconstruction estimates were performed in accordance with the Act; that the probability of causation 
calculation was completed in accordance with the Act and implementing NIOSH regulations; that you 
did not sustain your hemangioendothelioma in the performance of duty as required by Part B of the 
Act; and that you are not entitled to compensation in the amount of $150,000 as outlined under Part B 
of the Act.  42 U.S.C. §§ 7384n(d), 7384n(c)(3), 7384n(b), 7384s(a); 42 C.F.R. §§ 81.0 et seq., 81.21. 

6)  On May 13, 2004, the Final Adjudication Branch received your letter of objection and request for a 
hearing dated May 12, 2004.   

7)  The hearing was held on August 18, 2004, in North Augusta, South Carolina.  The objections raised 
are challenges to NIOSH methodology and challenges of fact with insufficient evidence to warrant a 
rework by NIOSH.

CONCLUSIONS OF LAW
The undersigned has reviewed the facts and the recommended decision issued by the Denver district 
office on May 3, 2004, and finds that the evidence submitted before, during, or after the hearing does 
not establish that your malignant epithelioid hemangioendothelioma was at least as likely as not related
to your employment at a covered facility as specified by the Act.  42 U.S.C. § 7384n.  The evidence in 
the record does not establish that you are entitled to compensation under the Act because the 
calculation of “probability of causation” does not show that there is a 50% or greater likelihood that 
your cancer was caused by radiation exposure received at the SRS in the performance of duty.  
Therefore, I find that the decision of the Denver district office is supported by the evidence and the law,
and cannot be changed based on the objections you submitted.  

Your claim for benefits on the basis of your nesidioblastosis is denied since this is not a beryllium 
illness, cancer, or chronic silicosis, and cannot be considered a covered occupational illness under Part 
B of the Act and implementing regulations.  42 U.S.C. § 7384l(15); 

20 C.F.R. § 30.5(z).

As explained in § 30.110(b) of the implementing regulations, “Any claim that does not meet all of the 
criteria for at least one of these categories as set forth in these regulations must be denied.”  20 C.F.R. §



30.110(b).  The undersigned hereby denies payment of lump-sum compensation and medical benefits 
under Part B of the Act.

However, the case is remanded to the Jacksonville district office for review of the medical evidence 
submitted following the issuance of the recommended decision.  After reviewing the medical reports in 
accordance with EEOICPA and the implementing regulations, the district office should issue a new 
recommended decision.

Jacksonville, FL

Mark Stewart

Hearing Representative

EEOICPA Fin. Dec. No. 60418-2005 (Dep’t of Labor, June 21, 2005)

NOTICE OF FINAL DECISION FOLLOWING A REVIEW OF THE WRITTEN RECORD 

This is the decision of the Final Adjudication Branch concerning your claims for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  Since [Claimant #2] requested a hearing, but then did 
not attend the scheduled hearing, a review of the written record was performed, in accordance with the 
implementing regulations.  20 C.F.R. § 30.312.

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision, in accordance with the implementing regulations.  20 C.F.R. § 30.310.  In reviewing any 
objections submitted, the Final Adjudication Branch will review the written record, any additional 
evidence or argument submitted by the claimant, and conduct any additional investigation determined 
to be warranted in the case.  20 C.F.R. § 30.313.

For the reasons set forth below, your claims for benefits are denied.

STATEMENT OF THE CASE

On August 3, 2004, [Claimant #2] filed a Form EE-2, Claim for Survivor Benefits under the 
EEOICPA, and on August 11, 2004, [Claimant #1] filed a Form EE-2.  The claims were based, in part, 
on the assertion that your late mother was an employee of a Department of Energy (DOE) contractor at 
a DOE facility.  You stated on the Forms EE-2 that you were filing for lung cancer, hypoxia, 
obstructive jaundice, beryllium sensitivity, and chronic beryllium disease.

On the Form EE-3, Employment History, you stated that the employee was employed at the American 
Beryllium Company in Tallevast, Florida, from September 1982 to June 1992.  The district office 
verified this employment as September 1, 1982 to June 1, 1992 through Social Security earnings 
records and other employment records.

To support your claim that the employee had a condition that was covered by § 7384 of the EEOICPA, 
you initially submitted medical evidence consisting of records of the employee’s diagnosis and 



treatment for lung cancer in 2000.  All of the medical evidence of the employee’s treatment for a 
chronic lung condition was dated after January 1, 1993.  There is no provision for coverage of cancer 
as a result of employment with a designated beryllium vendor.[1]

Because the medical evidence submitted did not diagnose a compensable occupational illness, the 
district office provided you the opportunity to substantiate your claims by sending development letters 
dated August 30, 2004; November 17, 2004; and January 7, 2005.  Those letters explained the needed 
information, requested additional medical evidence, and allowed time for response.  No additional 
medical evidence was received.

Because the necessary elements to establish a diagnosis of a compensable occupational illness under 
the Act were not met, the Jacksonville district office issued a recommended denial on February 11, 
2005.  The recommended decision found that the evidence does not establish that the employee was 
diagnosed with chronic beryllium disease or beryllium sensitivity.  42 U.S.C. § 7384l(8).  The 
recommended decision also found that hypoxia, obstructive jaundice, and lung cancer are not 
compensable occupational illnesses as described in the Act.  42 U.S.C. § 7384.

Section 7384 of the Energy Employees Occupational Illness Compensation Program Act established a 
compensation program to provide a lump sum payment of $150,000 and medical benefits as 
compensation to eligible covered employees who have been diagnosed with a specific occupational 
illness incurred as a result of their exposure to radiation, beryllium, or silica while in the performance 
of duty for the DOE and certain of its vendors, contractors, and subcontractors.  42 U.S.C. § 7384.  
Eligible survivors may receive lump sum compensation, if applicable.  Those “occupational illnesses” 
covered by the EEOICPA are specifically described in § 7384 of the Act as “covered beryllium illness, 
cancer referred to in § 7384l(9)(B)[2] of this title, specified cancer, or chronic silicosis, as the case may
be.”  42 U.S.C. § 7384l(15).  There are no provisions under § 7384 of the EEOICPA to cover any other 
illnesses, even if that illness may be related to employment at a covered facility.  

A person exposed to beryllium during the course of employment in specified facilities qualifies as a 
“covered beryllium employee,” as defined in the Act.  42 U.S.C. § 7384l(7).  Due to confirmation of 
the employee’s employment in a facility where beryllium was present, the employee is considered to be
a “covered beryllium employee.”  However, in order to receive medical benefits and/or compensation, 
the employee must have been diagnosed with a covered beryllium illness, in accordance with the Act 
and implementing regulations.  42 U.S.C. § 7384l(8), 20 C.F.R. § 30.205.  “Covered beryllium illness” 
is defined in the Act as beryllium sensitivity as established by an abnormal beryllium lymphocyte 
proliferation test (LPT) performed on either blood or lung lavage cells or established chronic beryllium
disease.  42 U.S.C. § 7384l(8).  

You claimed that the employee was diagnosed with beryllium sensitivity and chronic beryllium 
disease.  According to the Act, chronic beryllium disease is established by the following:

(A)  For diagnoses on or after January 1, 1993, beryllium sensitivity (as established in accordance with 
paragraph (8)(A)), together with lung pathology consistent with chronic beryllium disease, including—

(i)   a lung biopsy showing granulomas or a lymphocytic process consistent with chronic
beryllium disease;

(ii)  a computerized axial tomography scan showing changes consistent with chronic 



beryllium disease; or

(iii) pulmonary function or exercise testing showing pulmonary deficits consistent with 
chronic beryllium disease.

(B)  For diagnoses before January 1, 1993, the presence of— 

(i)  occupational or environmental history, or epidemiologic evidence of beryllium 
exposure; and

(iii) any three of the following criteria:

(I)   Characteristic chest radiographic (or computed tomography (CT)) 
abnormalities.

(II)  Restrictive or obstructive lung physiology testing or diffusing lung capacity 
defect.

(III) Lung pathology consistent with chronic beryllium disease.

(IV) Clinical course consistent with a chronic respiratory disorder.

(V)  Immunologic tests showing beryllium sensitivity (skin patch test or 
beryllium blood test preferred).  42 U.S.C. § 7384l(13).

Given that all of the medical documentation that was submitted for the employee’s treatment for a 
chronic lung disease was dated post-1993, the criteria for a diagnosis of chronic beryllium disease 
diagnosed after January 1, 1993 was applied to the submitted medical evidence.  Without an abnormal 
beryllium lymphocyte proliferation test performed on either blood or lung lavage cells or a pathology 
report from a lung tissue biopsy that confirms the presence of granulomas, the criteria for a diagnosis 
of chronic beryllium disease post-1993 can not be established.  There is no evidence of record that the 
employee was tested for beryllium sensitivity or that the employee had a lung tissue biopsy that 
confirmed the presence of granulomas.

The EEOICPA implementing regulations are clear as to the burden of proof placed on every claimant 
under the Act.  Submitting medical evidence in support of a claim is ultimately the claimant’s 
responsibility, as explained in the implementing regulations.  20 C.F.R. § 30.111.  This section states 
that “the claimant bears the burden of proving by a preponderance of the evidence the existence of each
and every criterion necessary to establish eligibility under any compensable claim category. . .the 
claimant also bears the burden of providing to the OWCP all written medical documentation, 
contemporaneous records, or other records and documents necessary to establish any and all criteria for
benefits set forth in these regulations.”

OBJECTIONS

The recommended decision informed you that you had 60 days to file any objections, and that period 
ended on April 12, 2005.  On February 22, 2005, the Final Adjudication Branch received [Claimant 
#2’s] letter of objection dated February 16, 2005.  In the letter, you stated that you disagreed with the 



recommended decision; that your mother was employed at American Beryllium for 10 years and her 
job was to deburr the beryllium, which released beryllium dust into the air; that the records of company
annual physicals have disappeared; that she died before tests for beryllium sensitivity were available; 
that you could not obtain medical records because of the time that has passed; that she took many 
over-the-counter drugs for sinusitis and bronchitis and allergies; that she died of the same symptoms as 
the disease of CBD; and that negligence was the reason for her death.  You requested an oral hearing, 
which was scheduled for 

April 20, 2005 in St. Petersburg, Florida.

When you did not appear for the hearing at the scheduled time, you were contacted by telephone.  You 
stated that you were in the process of moving and would not be able to attend.  Therefore, the request 
for a hearing was converted to a review of the written record.

The district office verified that your mother worked at American Beryllium for at least 10 years.  
However, neither the district office nor the FAB is granted flexibility in relaxing the statutory 
requirements for a diagnosis of beryllium sensitivity or chronic beryllium disease.  Without an 
abnormal beryllium lymphocyte proliferation test performed on either blood or lung lavage cells or a 
pathology report from a lung tissue biopsy that confirms the presence of granulomas, the criteria for a 
diagnosis of chronic beryllium disease post-1993 can not be established.  

FINDINGS OF FACT

1.  You each filed a Form EE-2, Claim for Survivor Benefits under the EEOICPA.

2.  You claimed the employee’s conditions of chronic beryllium disease, beryllium sensitivity, hypoxia, 
lung cancer, and obstructive jaundice.   

3.  The employee was employed at the American Beryllium Company.  Since beryllium was present at 
the American Beryllium Company during the time of the employee’s employment, the employee is 
considered a “covered beryllium employee,” as defined in the Act.  

4.  The medical evidence does not establish that the employee was diagnosed with a “covered 
beryllium illness” as defined in the Act.

5.  You also claimed the employee’s other lung conditions of hypoxia and lung cancer.  Hypoxia is a 
symptom, and is not a beryllium illness, cancer or silicosis, and, therefore, cannot be considered a 
compensable occupational illness as defined by the Act and implementing regulations.  Lung cancer, 
while a compensable occupational illness in certain situations, is not considered as such for employees 
of beryllium vendors.

6.  The Jacksonville district office issued the recommended decision on February 11, 2005.

7.  On March 21, 2005, the Final Adjudication Branch received [Claimant #2’s] letter of objection 
dated March 10, 2005, and a review of the written record was conducted.

CONCLUSIONS OF LAW



The undersigned has reviewed the facts and the recommended decision issued by the Jacksonville 
district office on February 11, 2005, and finds that the evidence submitted does not establish that the 
employee was diagnosed with chronic beryllium disease, as defined in the Act, or any other 
compensable occupational illness, as defined in the Act and implementing regulations.  42 U.S.C. §§ 
7384l(13), 7384l(15); 20 C.F.R. § 30.5(z).  I find that the decision of the district office is supported by 
the evidence and the law, and cannot be changed based on the objections you submitted.  As explained 
in the implementing regulations, “Any claim that does not meet all of the criteria for at least one of 
these categories as set forth in these regulations must be denied.”  20 C.F.R. § 30.110(b).  The 
undersigned hereby denies payment of lump sum compensation and medical benefits under § 7384 of 
the Act.  

42 U.S.C. § 7384.

Jacksonville, FL

Sidne M. Valdivieso

Hearing Representative

[1] EEOICPA Bulletin No. 03-08 (issued December 16, 2002).

[2] 42 U.S.C. § 7384l(9)(B) describes a “covered employee with cancer” as “An individual with cancer specified in 
subclause (I), (II), or (III) of clause (ii), if and only if that individual is deemed to have sustained that cancer in the 
performance of duty in accordance with § 7384n(b)” of the EEOICPA.  Clause (ii) states that to be covered for cancer, the 
employee must have been a DOE employee, DOE contractor employee or an atomic weapons employee who contracted the 
cancer after beginning such employment.

EEOICPA Fin. Dec. No. 10086042-2010 (Dep’t of Labor, June 22, 2010)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) on the above-noted claim for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the claim for 
medical benefits due to choroid melanoma of the left eye, based on exposure to non-ionizing radiation, 
is accepted under Part E of EEOICPA.  The claim for choroid melanoma of the left eye under Part B is 
deferred pending completion of a radiation dose reconstruction.  

STATEMENT OF THE CASE

On September 9, 2009, the employee filed a Form EE-1 claiming benefits under EEOICPA for choroid 
melanoma.  On a Form EE-3, Employment History, he indicated he was employed as a welder by 
Union Carbide at the Oak Ridge Gaseous Diffusion Plant (K-25) from September 1967 to July 1974.  
The Oak Ridge Institute for Science and Education (ORISE) database verified his contractor 
employment as a welder at K-25 from September 18, 1967 to July 5, 1974.  K-25 is a covered 
Department of Energy (DOE) facility.[1]
DOE provided the employee’s available personnel and medical records.  A November 3, 1969 medical 
report noted conjunctivitis (flash burns) to his eyes after performing his regular welding duties and 
noted he had suffered previous flash burns.  An incident report, dated December 18, 1969, diagnosed 



flash burns to his eyes after welding at K-25 and again noted he had previous burns to his eyes.  A 
September 1, 2009 letter, signed by the employee’s physician, listed a diagnosis of choroidal melanoma
of the left eye.
On October 5, 2009, the employee completed an Occupational History Questionnaire in which he 
identified areas in which he worked (K-1401, K-1410, K-1420), his job title (welder), and some of the 
toxic substances to which he may have been exposed in the course of his employment (including 
beryllium, cadmium, chromium, lead, manganese, etc.).
To determine his exposure to ionizing radiation, the district office referred the employee’s application 
package to the National Institute for Occupational Safety and Health (NIOSH) for a radiation dose 
reconstruction.  The reconstruction is still being completed.
The district office reviewed source documents used to compile the U. S. Department of Labor’s Site 
Exposure Matrices (SEM) to determine whether or not it is possible that, given the employee’s labor 
category and the work processes engaged in, he was exposed to a toxic substance in the course of 
employment that corresponds to the claimed medical condition.  The SEM search failed to establish a 
known causal link between melanoma and exposure to any toxic substance.

The district office sent the employee’s records to a district medical consultant (DMC) for review.  In an 
April 26, 2010 report, the DMC concluded that it was “at least as likely as not” that exposure to toxic 
substances at the covered facility was a significant factor in causing, contributing to, or aggravating the
employee’s choroidal melanoma of the left eye.  The DMC noted that a recognized risk factor for 
ocular melanoma is ultraviolet light exposure and there is growing scientific literature which includes 
case-control epidemiologic studies and meta-analysis that supports that work as a welder increases risk 
for ocular melanoma, particularly if multiple burns of the eyes occur.  The DMC noted that high energy
welding processes can generate intense ultraviolet light and the welding-related burns, which can occur
in the eyes or skin, are sometimes called flash burns.  The DMC noted that the time between his 
documented flash burns to the eyes to diagnosis of the eye melanoma is a sufficient latency period for 
the cancer to occur from worksite exposures.

On May 20, 2010, the Jacksonville district office issued a recommended decision recommending 
acceptance of the claim for medical benefits under Part E for choroid melanoma of the left eye.  The 
recommended decision informed the employee that he had 60 days to file any objections.  On May 27, 
2010, FAB received written notification that the employee waived any and all objections to the 
recommended decision.  On June 18, 2010, FAB received the employee’s signed statement verifying 
that he had not received any settlement or award from a lawsuit related to toxic exposure at the covered
facility or workers’ compensation claim in connection with choroid melanoma of the left eye, and that 
he had neither pled guilty to nor been convicted of workers’ compensation fraud.

In light of the above, the undersigned hereby makes the following:

FINDINGS OF FACT

1.         On September 9, 2009, the employee filed a claim for benefits under EEOICPA based on 
choroid melanoma.

2.         The employee was initially diagnosed with choroid melanoma of the left eye on September 1, 
2009.

3.         The employee was a DOE contractor employee at K-25 from September 18, 1967 to July 5, 



1974.

4.         There is a causal relationship between toxic exposure at K-25 and the employee’s choroid 
melanoma of the left eye.

Based on the above findings of fact, the undersigned hereby makes the following:

CONCLUSIONS OF LAW

Section 30.316(a) of the EEOICPA regulations provides that, if the claimant waives any objections to 
all or part of the recommended decision, FAB may issue a final decision accepting the recommendation
of the district office, either in whole or in part.  20 C.F.R. § 30.316(a) (2010).

Under Part E, a “covered illness” means an illness or death resulting from exposure to a toxic 
substance.  A “toxic substance” means any material that has the potential to cause illness or death 
because of its radioactive, chemical, or biological nature.  20 C.F.R. § 30.5(ii).  Non-ionizing radiation 
in the form of radio-frequency radiation, microwaves, visible light, and infrared or ultraviolet light 
radiation is a toxic substance under Part E.[2]  

Under Part B, radiation is defined only as ionizing radiation in the form of alpha particles, beta 
particles, neutrons, gamma rays, X-rays, or accelerated ions or subatomic particles from accelerator 
machines.  42 U.S.C. § 7384l(16).  A NIOSH radiation dose reconstruction is required to determine the 
probability that ionizing radiation exposure during the performance of duty caused an employee’s 
cancer.  However, EEOICPA does not require a dose reconstruction to determine if non-ionizing 
radiation exposure caused an employee’s cancer under Part E.  20 C.F.R. § 30.213(c). 

The evidence establishes that it is at least as likely as not that exposure to a toxic substance at a DOE 
facility was a significant factor in aggravating, contributing to, or causing the employee’s choroid 
melanoma of the left eye.  The employee was a DOE contractor employee with choroid melanoma of 
the left eye due to exposure to a toxic substance at a DOE facility.  Therefore, I hereby conclude that 
the employee is entitled to medical benefits for choroid melanoma of the left eye, effective September 
9, 2009, under Part E of EEOICPA.

Jacksonville, FL

Jeana F. LaRock

Hearing Representative

Final Adjudication Branch

[1]  See DOE’s facility list on the agency website at:  
http://www.hss.energy.gov/healthsafety/FWSP/advocacy/faclist/showfacility.cfm (Retrieved June 21, 2010).

[2] Federal (EEOICPA) Procedure Manual, Chapter 0-0500.2(ss) (November 2008).

Dose reconstruction

EEOICPA Fin. Dec. No. 884-2002 (Dep’t of Labor, May 31, 2006)



NOTICE OF FINAL DECISION 
This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claim under Part B 
of the Act is denied.  Adjudication of the claim filed under Part E of the Act is deferred pending further 
development. 

STATEMENT OF THE CASE

On August 7, 2001, you submitted a claim (Form EE-1) for benefits under Part B of EEOICPA, and 
identified colon cancer as the diagnosed condition on which your claim was based.  You submitted an 
Employment History (Form EE-3) on which you stated that you were employed: by Quadrex , Inc. at 
the Oak Ridge Gaseous Diffusion Plant (K-25)[1] from January 1981 to January 1987; by Chemical 
Waste Management, at K-25, from April 1, 1991 to October 30, 1993; by Ferguson Harbour, Inc. at the 
Portsmouth Gaseous Diffusion Plant (PGDP)[2] from November 1, 1993 to May 30, 1994; by DKM 
Construction, Inc. from May 1, 1994 to May 17, 1994, and by R & D Development, Inc. from January 
1, 1994 to October 30, 1994, both at the Portsmouth GDP; by the Foley Company, at the Oak Ridge 
National Laboratory (X-10)[3] from November 1, 1994 to December 1, 1996; by FedEx Custom 
Critical, as a team driver making deliveries across Canada and the United States, including Department 
of Energy (DOE) facilities, from January 19, 1997 to April 18, 2000; and by Safety and Ecology, Inc., 
at the Brookhaven National Laboratory(BNL)[4] from May 18, 2000 to March 23, 2001.

As medical evidence, you submitted numerous records, including a pathology report, dated May 15, 
2001, from Joseph Eatherly, M.D., which provides a diagnosis of well-differentiated adenocarcinoma 
of the colon; and an operative report from Francis Cross, M.D., dated May 21, 2001, which provides a 
diagnosis of carcinoma of the cecum.  

You submitted six affidavits (Form EE-4) concerning your employment at K-25, the Portsmouth GDP, 
and at the BNL. There was an affidavit from Kenneth Burch, who identified himself as a friend.  He 
indicated that you worked for Quadrex at K-25 from January 1, 1981 to January 1, 1987, and that he 
“lived at the same address for a short period of time.”

Your wife, [Employee’s wife], completed four of the six affidavits, indicating that you worked: for 
Chemical Waste Management at K-25 from April 1, 1991 to October 30, 1993; at the Portsmouth GDP 
from November 1, 1993 to October 30, 1994; for the Foley Company at X-10 from November 1, 1994 
to December 1, 1996; at the BNL from May 18, 2000 to March 23, 2001. You also submitted copies of 
an assortment of employment records, which included various certificates regarding training courses, 
internship records, training attendance reports and sign in sheets, which you contend provides evidence
of employment with, or for, the Portsmouth GDP, FedEx, X-10, Quadrex, and the BNL.

In October 2001, you provided the district office with a copy of a letter to you dated June 20, 1992, 
from the Quadrex Corporation/ Quadrex Recycle Center. The first paragraph of the letter states, “This 
is to inform you [Employee], Social Security Number [Number], that you were monitored for ionizing
radiation for the period indicated and incurred the below listed exposure while performing activities at 
Quadrex Recycle Center, Oak Ridge, Tennessee.”  The letter indicates that the exposure site was the 
Recycle Center, and it documents exposure dates between October 25, 1982 and June 24, 1984.  There 



are no dates listed for the period between November 24, 1982 and October 21, 1983.    

You indicated in an affidavit dated January 19, 2002, that your employment dates with Quadrex, at 
K-25, were from November 24, 1982 to October 21, 1983. In correspondence dated November 11, 
2001, the DOE verified your employment at K-25 for the period of July 7, 1992 to February 4, 1993. 

On February 26, 2002, the Jacksonville district office issued a decision on your claim, recommending 
approval of the claim, after concluding that you were employed for an aggregate of at least 250 work 
days, at K-25, prior to February 1, 1992.

The Oak Ridge Natural Laboratory, via correspondence dated September 3, 2002, advised that they 
were unable to locate any records regarding your claimed employment.

A representative of US ECOLOGY, successor company to Quadrex, and operating at the same address 
as did Quadrex in Oak Ridge, Tennessee, sent a memo to the FAB, dated May 6, 2002, which provided 
copies of your Quadrex dosimetry records, and indicated that US ECOLOGY was not able to verify 
your claim that any field assignments were made to K-25 from Quadrex. 

On July 15, 2002, the FAB issued a remand order, sending the claim back to the district office to 
determine if, in fact, you had 250 days of aggregate employment prior to February 1, 1992 at a gaseous
diffusion plant.

On December 19, 2002, the district office received a copy of your Social Security records for the time 
period of January 1987 thru December 2001. In September 2002, the BNL provided information 
reflecting employment dates of June 5, 2000 to March 9, 2001. On September 16, 2002, the DOE 
provided confirmation of your work history at the Portsmouth GDP. The DOE was only able to provide
your termination date of November 30, 1994.

The district office was unable to establish that Quadrex was a DOE contractor. The district office was 
also unable to establish that you worked an aggregate of 250 work days at a gaseous diffusion plant 
prior to February 1, 1992.  Therefore, to determine the probability of whether you sustained your colon 
(cecum) cancer in the performance of duty, the district office referred your application package to the 
National Institute for Occupational Safety and Health (NIOSH) for radiation dose reconstruction in 
January 2003, in accordance with the EEOICPA implementing regulations.  On April 4, 2004, you 
signed a Form OCAS-1, indicating that you had reviewed the NIOSH Draft Report of Dose 
Reconstruction and agreed that it identified all of the relevant information you provided to NIOSH.  On
April 22, 2004, NIOSH submitted the Final Report of Dose Reconstruction to the district office.  

The dose reconstruction performed by NIOSH was to have been performed using verified dates of 
covered employment as determined by the district office. NIOSH utilized your verified dates of 
employment, however, they also added in dates of employment which had not been verified by the 
district office.  NIOSH added unverified employment at K-25 from December 1, 1991 to July 6, 1992; 
and unverified employment at the Portsmouth GDP from March 3, 1995 to December 31, 1996. The 
district office used the information provided in the final NIOSH report, including data obtained 
utilizing the unverified employment dates, to determine that there was a 20.14% probability that your 
colon (cecum) cancer was caused by radiation exposure at a covered DOE facility.

On March 7, 2005, you filed a Request for Review by Physician Panel, under the EEOICPA, with the 



Department of Energy, seeking assistance with a claim for state workers’ compensation benefits under 
Part D (since replaced by Part E) of EEOICPA.  You claimed colon cancer and lung scarring as the 
conditions that you felt were caused by employment at DOE facilities.

On March 7, 2006, the DOE advised the Jacksonville district office that Quadrex was not involved with
remediation of sludge ponds at K-25 during the 1980’s.   

On March 15, 2006, the Jacksonville district office issued a recommended decision which concluded: 
that you do not qualify as a member of the Special Exposure Cohort, as you were not employed at a 
gaseous diffusion plant prior to February 1, 1992; that NIOSH performed dose reconstruction estimates
in accordance with applicable statutes and regulations; and that the Department of Labor completed the
Probability of Causation calculation in accordance with applicable statutes and regulations.   The 
district office recommended denial of your claim based on its conclusions.

After considering the written record of the claim forwarded by the district office, and after conducting 
any further development of the claim as was deemed necessary, the Final Adjudication Branch hereby 
makes the following:

FINDINGS OF FACT

1. You filed a claim for benefits under Part B of the EEOICPA on August 7, 2001, based on your
colon cancer.

2. You were employed at K-25, a DOE facility, from July 7, 1992 through February 4, 1993; at the
Portsmouth GDP, a DOE facility, from June 2, 1994 to November 30, 1994; and at the 
Brookhaven National Laboratory, a DOE facility, from June 5, 2000 to March 9, 2001.

3. You were not employed for an aggregate of 250 work days at a gaseous diffusion plant prior to 
February 1, 1992.

4. You were diagnosed with cancer of the colon (cecum) on May 15, 2001.

5. NIOSH reported dose estimates for your cancer for each year of your employment at a DOE 
facility, through the date that your colon cancer was diagnosed.  A summary and explanation of 
information and methods applied to produce these dose estimates are documented in the 
“NIOSH Report of Dose Reconstruction under the EEOICPA,” provided to the district office on
April 22, 2004.

6. NIOSH included several periods of unverified DOE employment to produce the dose 
reconstruction; at K-25, from December 1, 1991 to July 6, 1992; and at the Portsmouth GDP 
from March 3, 1995 to December 31, 1996.  There is no substantive evidence that you were 
employed at K-25 between December 1, 1991 and July 6, 1992.

7. On May 26, 2006, the Final Adjudication Branch independently analyzed the information in the 
NIOSH report and confirmed the 20.14% probability of causation.

8. You have not filed any objections to the recommended decision.



Based on the above-noted findings of fact in this claim and pursuant to the authority granted by the 
EEOICPA regulations, the Final Adjudication Branch hereby also makes the following:

CONCLUSIONS OF LAW

Section 30.310(a) of the EEOICPA implementing regulations provides that, “Within 60 days from the 
date the recommended decision is issued, the claimant must state, in writing, whether he or she objects 
to any of the findings of fact and/or conclusions of law contained in such decision, including HHS’s 
reconstruction of the radiation dose to which the employee was exposed (if any), and whether a hearing
is desired.”  20 C.F.R. § 30.310(a).  Section 30.316(a) of those regulations further states that, “If the 
claimant does not file a written statement that objects to the recommended decision and/or requests a 
hearing within the period of time allotted in § 30.310, or if the claimant waives any objections to all or 
part of the recommended decision, the FAB may issue a final decision accepting the recommendation 
of the district office, either in whole or in part.”  20 C.F.R. §§ 30.310 and 30.316(a).  The allowed time 
to file an objection has passed, and you have not filed an objection to the recommended decision.

Eligibility for EEOICPA compensation based on cancer may be established by demonstrating that the 
employee is a member of the “Special Exposure Cohort” (SEC) who contracted a specified cancer after
beginning employment at a DOE facility (in the case of a DOE employee or DOE contractor 
employee).  42 U.S.C. §§ 7384l(9)(A), 7384l(14)(A).

In order for the employee to qualify as a member of the SEC under 42 U.S.C. § 7384l (14) (A) of the 
Act, the following requirements must be satisfied:

(A)  The employee was so employed for a number of work days aggregating at least 250 work 
days before February 1, 1992, at a gaseous diffusion plant located in Paducah, Kentucky, 
Portsmouth, Ohio, or Oak Ridge, Tennessee, and, during such employment - -

(i)        was monitored through the use of dosimetry badges for exposure at 
the plant of the external parts of employee’s body to radiation; or

(ii)       worked in a job that had exposures comparable to a job that is or was
monitored through the use of dosimetry badges.

The evidence of record does not establish that you were employed at a gaseous diffusion plant prior to 
February 1, 1992. The weight of the evidence supports that Quadrex did not have a contractual 
relationship with K-25 during your claimed employment at K-25 from November 24, 1982 to October 
21, 1983.  You have asserted that during this period of time you were working onsite at K-25, assisting 
with the pumping of ponds into underground tanks, and loading mud into drums.  The DOE has 
advised that Quadrex was not involved with the remediation of sludge ponds at K-25 in the 1980’s. 

Assuming, for the purposes of argument, that you were employed as a DOE contractor at K-25 for the 
period of November 24, 1982 to October 21, 1983, this period of time does not satisfy the requirement 
of being employed at a gaseous diffusion plant for an aggregate of 250 work days before February 1, 
1992.  Your other alleged employment at a gaseous diffusion plant, prior to February 1, 1992, is with 
Chemical Waste Management at K-25, for the period of December 1, 1991 to July 6, 1992.  Records 
received from the Social Security Administration do not indicate you were employed in 1991 for Waste
Management.  The DOE has confirmed your employment at K-25 from July 7, 1992 through February 



4, 1993.  This period of time is supported by the Social Security Administration records.  Therefore, 
even assuming, for purposes of argument only, that you were employed at K-25 for the period of 
November 24, 1982 to October 21, 1983, given a lack of affirmative evidence that you were employed 
at a gaseous diffusion plant at any other time prior to February 1, 1992, your aggregate work days 
would not amount to 250 prior to February 1, 1992.  Accordingly, you do not qualify as a member of 
the SEC.  42 U.S.C. § 7384l (14)
(A).                                                                                                                                                              

Inasmuch as you do not qualify as a member of the SEC, to establish eligibility for compensation as a 
result of cancer, it must first be established that you were a DOE employee, a DOE contractor 
employee or an atomic weapons employee who contracted cancer (that has been determined pursuant 
to guidelines promulgated by Health and Human Services, “to be at least as likely as not related to such
employment”), after beginning such employment.  42 U.S.C. § 7384l (9) and 20 C.F.R. § 30.210. 

While EEOICPA does not contain a specific definition of a DOE contractor, it does contain a definition
of a DOE contractor employee that, in effect, defines what a DOE contractor is.  Section 7384l(11) of 
EEOICPA defines a DOE contractor employee as:

A.     An individual who is or was in residence at a Department of Energy facility as a researcher for 
one or more periods aggregating at least 24 months.

B.     an individual who is or was employed at a Department of Energy facility by—

(i)      an entity that contracted with the Department of Energy to provide management and operating, 
management and integration, or environmental remediation at the facility; or 

(ii)    a contractor or subcontractor that provided services, including construction and maintenance, at 
the facility.

The DEEOIC has further addressed the issues of how a “contractor or subcontractor” may be defined in
EEOICPA Bulletin No. 03-27 (issued May 28, 2003).  The following definitions have been adopted by 
the DEEOIC:

Contractor – An entity engaged in a contractual business arrangement with the Department of Energy 
to provide services, produce materials or manage operations at a beryllium vendor or Department of 
Energy facility.

Subcontractor – An entity engaged in a contracted business arrangement with a beryllium vendor 
contractor or a contractor of the Department of Energy to provide a service at a beryllium vendor or 
Department of Energy facility. 

Service – In order for an individual working for a subcontractor to be determined to have performed a 
“service” at a covered facility, the individual must have performed work or labor for the benefit of 
another within the boundaries of a DOE or beryllium vendor facility. Example of workers providing 
such services would be janitors, construction and maintenance works. 

Contract -   An agreement to perform a service in exchange for compensation, usually memorialized 
by a memorandum of understanding, a cooperative agreement, an actual written contract, or any form 



of written or implied agreement, is considered a contract for the purpose of determining whether an 
entity is a “DOE contractor.”

Delivery of Goods – The delivery and loading or unloading of goods alone is not a service and is not 
covered for any occupation, including construction and maintenance workers.

You have alleged covered employment as a team driver with FedEx Custom Critical. You have also 
indicated that you actually worked for Tires on Fire Express, which had a contract with FedEx.  There 
is no evidence of record indicating that there was a contract between the DOE and FedEx.  The 
evidence indicates that, irregardless of whether a contract existed between Tires on Fire Express and 
the DOE, that your job with Tires on Fire did not involve you providing services, producing materials, 
or managing operations at a DOE facility.  Accordingly, your employment at FedEx Custom Critical 
does not qualify as covered employment under the Act. EEOICPA Bulletin No. 03-27 (issued May 28, 
2003). 

The balance of the evidence of record does establish that you are a DOE contractor-employee, who 
contracted colon cancer, after beginning your employment at several DOE facilities.  On May 26, 2006,
using the dose estimates provided by NIOSH, the FAB calculated the probability of causation for 
your colon cancer with the software program known as NIOSH-IREP.  These calculations show that 
there is a 20.14% probability that your colon cancer was caused by your exposure to radiation during 
the period of your covered employment. 

Because the evidence of record does not establish that your colon cancer was “at least as likely as not” 
(a 50% or greater probability) caused by your employment at a DOE facility within the meaning of 42 
U.S.C. § 7384n of the Act, I find that you are not entitled to benefits under Part B of the Act, and that 
your claim for compensation must be denied. 

Washington, DC                                                                                                           

Steven A. Levin

Hearing Representative

Final Adjudication Branch

[1] Oak Ridge Gaseous Diffusion Plant (K-25) was a Department of Energy facility from 1943 to 1987 and from 1988 to the
present in remediation, where radioactive materials were present, according to the Department of Energy Office of Worker 
Advocacy Facility List. (http://www.eh.doe.gov/advocacy/faclist/findfacility.cfm).

[2] The Portsmouth Gaseous Diffusion Plant (PGDP), in Piketon, Ohio, is a covered Department of Energy facility from 
1952 to July 28, 1998, where radioactive materials were present, as well as from July 29, 1998 to the present, when the 
facility has been in remediation, according to the Department of Energy Office of Worker Advocacy Facility List. 
(http://www.eh.doe.gov/advocacy/faclist/showfacility.cfm).                

[3] The Oak Ridge National Laboratory, also known as X-10, was a DOE facility from 1943 to present, where radioactive 
materials were present, according to the Department of Energy Office of Worker Advocacy Facility List. 
(http://www.eh.doe.gov/advocacy/faclist/findfacility.cfm). 

[4] The Brookhaven National Laboratory was a Department of Energy facility from 1947 to present, where radioactive 
material was present, according to the Department of Energy Office of Worker Advocacy Facility List. 
(http://www.eh.doe.gov/advocacy/faclist/findfacility.cfm).



EEOICPA Fin. Dec. No. 2597-2002 (Dep’t of Labor, July 8, 2003)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA). 

On June 6, 2003, the Jacksonville district office issued a decision recommending that you are entitled 
to medical benefits effective April 28, 2003 for colon cancer.

The district office referred the claims for skin cancer and cancer of the pyriform sinus to the National 
Institute for Occupational Safety and Health (NIOSH).  However, the pyriform sinus is part of the hypo
pharynx.  EEOICPA Bulletin No. 02-28, Effective September 5, 2002, further defines that the hypo 
pharynx is one of three parts of the pharynx.  The pharynx is a Special Exposure Cohort (SEC) cancer 
as defined in § 7384l(17)(A) of the Act, and § 30.5(dd)(5)(iii)(E) of the implementing regulations.  42 
U.S.C. § 7384l(17)(A), 20 C.F.R. § 30.5(dd)(5)(iii)(E).  Therefore, I find that [Employee] has cancer of
the pharynx, and is entitled to medical benefits for the treatment of pharynx cancer.  As the pyriform 
sinus (pharynx cancer) is an SEC cancer, there is no need for dose reconstruction by NIOSH.  The 
condition of skin cancer remains for dose reconstruction at NIOSH.

On June 16, 2003, the Final Adjudication Branch received your written notification that you waive any 
and all objections to the recommended decision.  I have reviewed the record on this claim and the 
recommended decision issued by the district office on June 6, 2003.  I find that you are a member of 
the Special Exposure Cohort, as that term is defined in § 7384l(14)(A) of the Act; and that your colon 
cancer and pharynx (pyriform sinus) cancer are specified cancers under § 7384l(17)(A) of the Act and 
§§ 30.5(dd)(5)(iii)(M) and (E) of the implementing regulations.  42 U.S.C. §§ 7384l(14)(A), 7384l(17)
(A), 20 C.F.R. §§ 30.5(dd)(5)(iii)(M), 30.5(dd)(5)(iii)(E).

A claimant is entitled to compensation one time in the amount of $150,000 for a disability from a 
covered occupational illness.  Since you were previously awarded $150,000 for lung cancer, this 
decision is for medical benefits only.  I find that the recommended decision is in accordance with the 
facts and the law in this case, and that you are entitled to medical benefits effective April 28, 2003 for 
colon cancer, and effective August 9, 2001 for pharynx cancer (pyriform sinus), pursuant to § 7384t of 
the Act.  42 U.S.C. § 7384t.

Jacksonville, FL

July 8, 2003

Jeana F. LaRock

District Manager

Final Adjudication Branch

EEOICPA Fin. Dec. No. 3201-2004 (Dep’t of Labor, September 24, 2004)

NOTICE OF FINAL DECISION



This is the decision of the Final Adjudication Branch concerning your claims for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).   For the reasons stated below, three claims for survivor 
benefits are accepted.

STATEMENT OF THE CASE

Three claims were filed by the surviving children of [Employee] (the employee) under the Energy 
Employees Occupational Illness Compensation Program Act (EEOICPA).  [Claimant 1] filed on 
August 16, 2001.  [Claimant 2] filed on November 1, 2002.  [Claimant 3] filed on November 15, 
2002.  On Form EE-3 (Employment History for Claim under EEOICPA) it was stated that the 
employee had worked as a machinist for Union Carbide & Carbon Corporation at the Y-12 Plant 
located in Oak Ridge, Tennessee during the 1970’s. The Department of Energy (DOE) has identified 
the Y-12 Plant as a DOE facility from 1942 through the present time.  On December 5, 2001, the DOE 
verified the following employment dates for the employee at the Y-12 Plant from August 24, 1953 until
January 13, 1961, May 29, 1961 until January 28, 1965 and March 1, 1971 until January 28, 1972. You 
each stated that as a result of his employment exposure to radiation at the Y-12 Plant, the employee 
developed lung cancer on February 17, 2000.  You submitted a death certificate for the employee that 
indicated he was divorced at the time of his death.  You also provided birth records, and where 
appropriate, marriage records for the children of the employee.  

You submitted medical evidence in support of the claims.  This evidence included the employee’s death
certificate that indicated the immediate cause of death on April 23, 2000 was non-small cell carcinoma 
of the lung (lung cancer).  The evidence also included a pathology report describing a biopsy specimen 
of a right lung mass that was obtained on April, 10, 2000 and provided a diagnoses for the employee of 
well-differentiated adenocarcinoma (lung cancer).  

The district office evaluated the medical evidence and determined that the claim required referral to the
National Institute for Occupational Safety and Health (NIOSH) to perform a dose reconstruction for the
primary cancer.  A copy of the case file and the NIOSH Referral Summary Document were forwarded 
to NIOSH for dose reconstruction on March 16, 2002.  An amended referral to include a smoking 
history questionnaire, indicating that at the time of diagnosis the employee was a current smoker 
consuming 10-19 cigarettes per day, was sent to NIOSH on July 11, 2003.  

To expedite this claim, NIOSH used only the internal radiation dose to the lungs.  The cumulative dose 
to the lungs, including the external dose, was not evaluated for the lung cancer.  Per the provisions in 
42 C.F.R. § 82.10(k)(1), it was determined that the reconstructed internal dose was of sufficient 
magnitude to consider the dose reconstruction complete.  Therefore, NIOSH reported that the dose 
information is a reasonable underestimate of the total occupational radiation exposure to the employee 
while he was employed at the Y-12 Plant.   On June 1, 2004, each of the claimants signed Form 
OCAS-1, indicating that they had reviewed the NIOSH Draft Report of Dose Reconstruction and 
agreed that it identified all of the relevant information they provided to NIOSH and that NIOSH should
forward the final dose reconstruction report to the Department of Labor (DOL) to complete 
adjudication of their claims.  

The completed NIOSH Report of Dose Reconstruction under EEOICPA was forwarded to the district 
office on June 18, 2004.  The report provided radiation dose estimates of 71.440 rem to the employee’s 
lung.  Based on the dose estimate, the probability of causation calculation was completed by the district



office claims examiner using NIOSH-IREP, which is an interactive software program.  Pursuant to §§ 
81.21 and 81.22 of the implementing NIOSH regulations, the district office used the information 
provided in this report to determine that there was a 56.66% probability that the employee’s cancer was
caused by radiation exposure related to his employment at the Y-12 Plant.  

On August 19, 2004, the Denver district office issued a recommended decision indicating the dose 
reconstruction estimates were performed in accordance with 42 U.S.C. § 7384n(d) of EEOICPA and 42
C.F.R § 82.10.  The probability of causation was completed in accordance with 42 U.S.C. § 7384n(c)
(3) of EEOICPA and 20 C.F.R. § 30.213, which references Subpart E of 42 C.F.R. Part 81.  The 
recommended decision concluded that each claimant was entitled to compensation in the amount of 
$50,000 pursuant to 42 U.S.C. § 7384s(a).  

On August 30, 2004, the Final Adjudication Branch received written notification from each of the three
claimants stating that they waived any and all objections to the recommended decision.

After reviewing the evidence in the claims, the Final Adjudication Branch makes the following:

FINDINGS OF FACT

1.      The following individuals filed claims for compensation as the surviving children of the 
employee on the dates indicated.  [Claimant 1] filed on August 16, 2001.  [Claimant 2] filed on 
November 1, 2002.  [Claimant 3] filed on November 15, 2002.

2.      The Department of Energy (DOE) verified the employment dates of the employee at the Y-12 
Plant from August 24, 1953 until 

January 13, 1961, May 29, 1961 until January 28, 1965 and March 1, 1971 until January 28, 1972.

3.      The employee was diagnosed with lung cancer on April 10, 2000, after he began employment at 
the Y-12 Plant.

4.      NIOSH reported only a partial dose reconstruction to the lung, since it was shown that the 
employee’s lung cancer met the “at least as likely as not” (a 50% or greater probability) threshold 
required under the EEOICPA that his cancer was caused by radiation doses incurred while employed at 
the Y-12 Plant.  A summary and explanation of information and methods applied to produce this dose 
estimate, including the claimants’ involvement through interviews and reviews of the dose report, are 
documented in the NIOSH Report of Dose Reconstruction dated as approved on May 24, 2004.            

5.      Based on the dose reconstruction performed by NIOSH, the probability of causation (the 
likelihood that a cancer was caused by radiation exposure incurred by the employee while working at 
the Y-12 Plant) was calculated for the employee’s primary cancer.  The calculation was completed by a 
district office claims examiner and was independently verified by a Final Adjudication Branch claims 
examiner.  The probability of causation values were determined using the upper 99% credibility limit, 
which helps minimize the possibility of denying claims to employees with cancers likely to have been 
caused by occupational radiation exposures.  It was shown that the employee’s lung cancer was 56.66%
and met the “at least as likely as not” (a 50% or greater probability) threshold required under the 
EEOICPA that his cancer was caused by radiation doses incurred while employed at the Y-12 Plant.  



Based on the above noted findings of fact in the claims, the Final Adjudication Branch also makes the 
following:

CONCLUSIONS OF LAW

1.      The dose reconstruction estimate was performed in accordance with 42 U.S.C. § 7384n(d) of 
EEOICPA and 42 C.F.R. § 82.10.

2.      The probability of causation calculation was completed in accordance with 42 U.S.C. § 7384n(c)
(3) of EEOICPA and 20 C.F.R. § 30.213, which references Subpart E of 42 C.F.R. Part 81.

3.      Based on the 56.66% probability of causation it is “at least as likely as not” that the employee’s 
lung cancer was caused by his employment at a covered facility, the Y-12 Plant, within the meaning of 
42 U.S.C. § 7384n(b) of the Act.

4.      The evidence establishes that the employee was a covered employee pursuant to 42 U.S.C. § 
7384l(1).

5.      The employee meets the criteria of a covered employee with cancer, specifically, that his cancer 
was at least as likely as not related to the employment.  42 U.S.C. §§ 7384l(1)(B) and 7384l(9)(B)(ii)
(II).

6.      You each have established that you are current eligible survivors of the employee pursuant to 42 
U.S.C. § 7384s(e). 

7.   You are each entitled to compensation in the amount of $50,000.

The undersigned has thoroughly reviewed the case record and finds that three claims are accepted.

Denver, Colorado

September 24, 2004

Janet R. Kapsin

Hearing Representative

EEOICPA Fin. Dec. No. 5537-2004 (Dep’t of Labor, September 13, 2004)

REVIEW OF THE WRITTEN RECORD AND NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  Upon a careful review of the facts and an independent review of the record, the 
Final Adjudication Branch concludes that the evidence of record is insufficient to allow compensation 
under the Act.  Accordingly, your claim for benefits is denied.

STATEMENT OF THE CASE



On August 16, 2001, you filed a Form EE-1 (Claim for Benefits under the EEOICPA).  You identified 
the diagnosed condition being claimed as prostate cancer.  

The medical documentation of record shows that you were diagnosed with adenocarcinoma of the 
prostate on April 30, 1998.  A pathology report dated May 2, 1998, signed by Edward C. Poole, M.D., 
was submitted showing adenocarcinoma, moderately differentiated based on prostate needle core 
biopsy performed on April 30, 1998.  A narrative medical report from Philip Lepanto M.D., dated June 
24, 1998, also gives a diagnosis of carcinoma of the prostate.  

You also filed a Form EE-3 (Employment History) indicating that you worked at the International 
Nickel Plant (Huntington Pilot Plant) in Huntington, West Virginia.  You provided no dates of 
employment.  On September 24, 2001, the Department of Energy verified that you were employed at 
the Huntington facility from February 21, 1950 to May 1, 1996.  On December 15, 2003, the corporate
verifier verified that you were employed in the Reduction Pilot Plant, from September 22, 1958 to 
March 23, 1959.  The Huntington Pilot Plant in Huntington,West Virginia is recognized as a 
Department of Energy facility from 1951 to 1963 and from 1978 to 1979.  See DOE Worker Advocacy 
Facility List.  

To determine the probability of whether you sustained cancer in the performance of duty, the Cleveland
district office referred the claim to the National Institute for Occupational Safety and Health (NIOSH) 
for radiation dose reconstruction in accordance with 20 C.F.R. § 30.115.  On February 23 , 2004, you 
signed Form OCAS-1, indicating the NIOSH Draft Report of Dose Reconstruction had been reviewed 
and agreeing that it identified all of the relevant information provided to NIOSH.  The district office 
received the final NIOSH Report of Dose Reconstruction dated March 22, 2004.  Using the information
provided in the Report of Dose Reconstruction, the district office utilized the Interactive 
RadioEpidemiological Program (IREP) to determine the probability of causation (PoC) of your cancer 
and reported in its recommended decision that there was a 1.14% probability that your prostate cancer 
was caused by radiation exposure at the Huntington Pilot Plant. 

On March 25, 2004, the Cleveland district office recommended denial of your claim for compensation 
finding that your cancer was not “at least as likely as not” (a 50% or greater probability) caused by 
radiation doses incurred while employed at the Huntington Pilot Plant.  The district office concluded 
that the dose reconstruction estimates were performed in accordance with 42 U.S.C. § 7384n(d).  
Further, the district office concluded that the PoC was completed in accordance with 42 U.S.C. § 
7384n(c)(3).  The district office also concluded that you do not qualify as a covered employee with 
cancer as defined in 42 U.S.C. § 7384l(9)(B).  Lastly, the district office concluded that you are not 
entitled to compensation, as outlined under 42 U.S.C. § 7384s.

The Final Adjudication Branch received your letter on May 6, 2004, in which you object to the 
recommended decision.   You state that you directly handled radioactive materials but were never 
tested.  You also question the quality of the dose reconstruction estimates.  

FINDINGS OF FACT

1.  You filed a claim for benefits on August 16, 2001.  

2.  You worked at the Huntington Pilot Plant in Huntington, West Virginia, a covered DOE facility, 
from February 21, 1950 to May 1, 1996.  You worked in the Reduction Pilot Plant, the covered nuclear 



portion of the Huntington facility from September 22, 1958 to March 23, 1959.  

3.  You were diagnosed with prostate cancer on April 30, 1998.  

4.  The NIOSH Interactive RadioEpidemiological Program indicated a 1.14% probability that your 
prostate cancer was caused by radiation exposure at the Huntington Pilot Plant.  

5.  Your cancer was not “at least as likely as not” related to your employment at a DOE facility.  

CONCLUSIONS OF LAW

The regulations provide that a claimant may object to any or all of the findings of fact or conclusions of
law in the recommended decision.  See 20 C.F.R. § 30.310.  Further, the regulations provide that the 
Final Adjudication Branch will consider objections by means of a review of the written record, in the 
absence of a request for a hearing.  See 20 C.F.R. § 30.312.

The Final Adjudication Branch reviewer will review the record forwarded by the district office and any
additional evidence and/or argument submitted by the claimant.  See 20 C.F.R. § 30.313.  
Consequently, the Final Adjudication Branch will consider all of the evidence of record in reviewing 
the claim, including evidence and argument included with the objection(s).

You filed a claim based on prostate cancer.  Under the EEOICPA, a claim for cancer must be 
demonstrated by medical evidence that sets forth the diagnosis of cancer and the date on which the 
diagnosis was made.  See 20 C.F.R. § 30.211.  Additionally, in order to be afforded coverage as a 
“covered employee with cancer,” you must show that you were a DOE employee, a DOE contractor 
employee, or an atomic weapons employee, who contracted cancer after beginning employment at a 
DOE facility or an atomic weapons employer facility.  See 42 U.S.C. § 7384l(9).  The cancer must also 
be determined to have been sustained in the performance of duty, i.e., at least as likely as not related to 
employment at a DOE facility or atomic weapons employer facility.  See 42 U.S.C. § 7384n(b).

The Department of Energy verified that you worked at the Huntington facility from February 21, 1950 
to May 1, 1996 and the corporate verifier for the Huntington facility verified that you worked in the 
Reduction Pilot Plant, from September 22, 1958 to March 23, 1959.  In addition, the medical 
documentation shows that you were diagnosed as having prostate cancer on April 30, 1998.  

To determine the probability of whether you sustained cancer in the performance of duty, the district 
office referred your claim to the National Institute for Occupational Safety and Health (NIOSH) for 
radiation dose reconstruction, in accordance with 20 C.F.R. § 30.115.  The information and methods 
utilized to produce the dose reconstruction are summarized and explained in the NIOSH Report of 
Dose Reconstruction under the EEOICPA, dated March 22, 2004.  NIOSH assigned the highest 
reasonably possible radiation dose using worst-case 

assumptions related to radiation exposure and intake, based on current science, documented experience,
and relevant data, as well as information recorded during the computer-assisted telephone interview.  

Using the information provided in the Report of Dose Reconstruction for prostate cancer, the district 
office utilized the Interactive RadioEpidemiological Program (NIOSH-IREP) to determine a 1.14% 



probability that your cancer was caused by radiation exposure while employed at the Huntington Pilot 
Plant.  See 42 C.F.R. §§ 81.20, 81.21, and 81.22.  The Final Adjudication Branch also analyzed the 
information in the NIOSH report, confirming the 1.14% probability.  

The Final Adjudication Branch notes that your main technical objection is that you directly handled 
radioactive materials, but were never tested and that you also question the quality of the dose 
reconstruction estimates.  

No dosimetry or bioassay records were found for you.  For the purposes of this dose reconstruction, 
NIOSH assigned you the highest reasonably possible radiation dose using maximizing assumptions 
related to radiation exposure and intake, based on current science, documented experience, and relevant
data. 

Doses were calculated to the prostate, using the testes as the surrogate organ, for external exposure 
from storage containers of process residues, contaminated surfaces, and semi-annual medical X-rays.  
Internal doses were calculated to the prostate, using the testes as the surrogate organ, for exposure to 
enriched uranium.  These assumptions are expected to encompass periodic direct contact with 
radioactive material.  This approach of using maximizing assumptions is a NIOSH methodology per 
the provisions of 42 C.F.R. § 82.10 (k)(2).  This is a challenge of the dose reconstruction methodology 
and cannot be addressed by the FAB per 20 C.F.R. § 30.318(b).

The Final Adjudication Branch also notes that the term “covered employee with cancer” is defined by 
42 U.S.C. § 7384l(9)(B) as a Department of Energy employee who contracted cancer after beginning 
employment at a Department of Energy facility if, and only if, that individual is determined to have 
sustained that cancer in the performance of duty in accordance with 42 U.S.C. § 7384n(b).  That 
section of the Act provides that such cancer shall be determined to have been sustained in the 
performance of duty if, and only if, the cancer was at least as likely as not related to employment 
covered under the EEOICPA, as determined by the guidelines established in 42 U.S.C. § 7384n(c).  The
statutory requirements for those guidelines specify that they shall:

(A)  be based on the radiation dose received by the employee (or a group of employees performing 
similar work) at such facility and the upper 99 percent confidence interval of the probability of 
causation in the radioepidemiological tables published under section 7(b) of the Orphan Drug Act  (42 
U.S.C. 241 note), as such tables may be updated under section 7(b)(3) of such Act from time to time;

(B)  incorporate the methods established under subsection (d); and

(C)  take into consideration the type of cancer, past health-related activities (such as smoking), 
information on the risk of developing a radiation-related cancer from workplace exposure, and other 
relevant factors.

The Act requires that methods for arriving at reasonable estimates of the radiation dose received by an 
individual at a covered facility be established by regulation to include each of the following employees:

(A)  An employee who was not monitored for exposure to radiation at such facility.

(B)  An employee who was monitored inadequately for exposure to radiation at such facility.



(C)  An employee whose records of exposure to radiation at such facility are missing or incomplete.

The regulations required to establish the guidelines and dose reconstruction methods are published in 
42 C.F.R. Parts 81 and 82, by the Department of Health and Human Services.

Objections challenging the dose reconstruction methodology cannot be addressed by the Final 
Adjudication Branch pursuant to 20 C.F.R. § 30.318(b).  Pursuant to that section, the methodology used
by the Department of Health and Human Services (HHS) in arriving at reasonable estimates of the 
radiation doses received by an employee, as established by regulations issued by HHS at 42 C.F.R. Part
82, is binding on the Final Adjudication Branch.  The Final Adjudication Branch has no authority to 
depart from the guidelines.
Therefore, your claim must be denied because the evidence does not establish that you are a “covered 
employee with cancer,” because your prostate cancer was not determined to be “at least as likely as 
not” (a 50% or greater probability) related to radiation doses incurred in the performance of duty at the 
Huntington Pilot Plant.  See 42 U.S.C. §§ 7384l(1)(B) and 7384l (9)(B).

For the above reasons, the Final Adjudication Branch concludes that the evidence of record is 
insufficient to allow compensation under the Act.  Accordingly, your claim for benefits is denied.

Cleveland, Ohio

Debra A. Benedict

Acting District Manager

Final Adjudication Branch

EEOICPA Fin. Dec. No. 38748-2004 (Dep’t of Labor, September 13, 2004)

NOTICE OF FINAL DECISION FOLLOWING REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42
U.S.C. § 7384 et seq. (EEOICPA or the Act).  A claimant who receives a recommended denial from the 
district office is entitled to file objections to the decision.  20 C.F.R. § 30.310.  Since you submitted a 
written objection to recommended decision but did not specifically request a hearing, a review of the 
written record was performed.  20 C.F.R. § 30.312.

In reviewing any objections submitted, the FAB will review the written record, any additional evidence
or argument submitted by the claimant, and conduct any additional investigation determined to be 
warranted in the case.  20 C.F.R. § 30.313.  

For the reasons set forth below, your claim for benefits is denied.  

STATEMENT OF THE CASE
On November 12, 2002, you filed a Form EE-1, Claim for Benefits under the EEOICPA.  The claim 
was based, in part, on the assertion that you were an employee of a Department of Energy (DOE) 
contractor at a DOE facility.  You stated on the Form EE-1 that you were filing for lung cancer.  You 



submitted medical evidence establishing that you were diagnosed with lung cancer on December 7, 
2000.[1]  
On the Form EE-3, Employment History, you stated you were employed at the Savannah River Site in 
Aiken, South Carolina from August 1988 through April 1993.  The DOE verified your employment at 
the Savannah River Site as August 23, 1988 through April 29, 1993.  In order to be eligible for benefits,
the evidence must establish that your cancer was at least as likely as not related to your employment at 
a Department of Energy (DOE) facility.
To determine the probability of whether you sustained cancer in the performance of duty, the 
Jacksonville district office referred the application package to the National Institute for Occupational 
Safety and Health (NIOSH) for radiation dose reconstruction.  20 C.F.R. § 30.115.  The NIOSH 
reported annual dose estimates from the date of initial radiation exposure during covered employment, 
to the date the cancer was first diagnosed.  A summary and explanation of information and methods 
applied to produce these dose estimates, including your involvement through an interview and review 
of the dose report, are documented in the “NIOSH Report of Dose Reconstruction under EEOICPA.”  
On June 21, 2004, you signed Form OCAS-1, indicating the NIOSH Draft Report of Dose 
Reconstruction had been reviewed and agreeing that it identified all of the relevant information 
provided to the NIOSH.  The district office received the final NIOSH Report of Dose Reconstruction 
on June 28, 2004.

The district office used the information provided in this report to determine that there was a 27.04% 
probability that your cancer was caused by radiation exposure at the Savannah River Site.  42 C.F.R. § 
81.20.  The FAB independently analyzed the information in the NIOSH report, confirming the 27.04% 
probability.
On July 2, 2004, the Denver district office issued a recommended decision denying your claim for 
compensation, concluding that you are not entitled to compensation since your lung cancer is not “at 
least as likely as not” related to employment at the covered facility.

Attached to the recommended decision was a notice of claimant rights, which stated that you had 60 
days in which to file an objection to the recommended decision and/or request a hearing.  You were 
also advised that, if there was no timely objection filed, the recommended decision would be affirmed 
and you would be deemed to have waived the right to challenge the decision.  This 60-day period 
expired on August 31, 2004.  
The implementing regulations provide that within 60 days from the date the recommended decision is 
issued, the claimant must state, in writing, whether he or she objects to any of the findings of fact 
and/or conclusions of law contained in such decision, including the NIOSH’s reconstruction of the 
radiation dose to which the employee was exposed (if any), and whether a hearing is desired.  20 C.F.R.
§ 30.310(a).  The regulations further provide that if the claimant does not file a written statement that 
objects to the recommended decision and/or requests a hearing within the 60 days, or if the claimant 
waives any objections to all or part of the recommended decision, the FAB may issue a final decision 
accepting the recommendation of the district office, either in whole or in part.  20 C.F.R. § 30.316(a).  
If the claimant objects to the NIOSH dose reconstruction, the FAB will evaluate the factual findings 
upon which NIOSH based the dose reconstruction.  However, the methodology used by NIOSH in 
arriving at estimates of radiation doses received by an employee is binding on the FAB.  

On July 15, 2004, the Final Adjudication Branch received your letter of objection.  In your letter, you 
stated that you believed too many people had worked on your dose reconstruction, and that you did not 
believe that computers could be used to reconstruct someone’s illness.  Your objections have been 
reviewed.
Congress directed NIOSH to create a method of calculating the probability that a compensable cancer 



occurred “in the performance of duty.”  The risk models used by NIOSH take into account the 
employee’s cancer type, year of birth, year of cancer diagnosis, and exposure information such as years
of exposure, as well as the dose received from the various types of radiation during each year, along 
with epidemiological studies of cancer rates.  Some of the data that may be included in the dose 
reconstruction include, but are not limited to: internal dosimetry (such as results from urinalysis); 
external dosimetry data (such as film badge readings); workplace monitoring data (such as air sample 
results); workplace characterization data (such as type and amount of radioactive material processed); 
and descriptions of the type of work performed at the work location.  When dose information is not 
available, is very limited, or the dose of record is low, NIOSH may use the highest reasonably possible 
radiation dose, based on reliable science, documented experience, and relevant data, to complete a 
claimant’s dose reconstruction.  The guiding principle in conducting these dose reconstructions is to 
ensure that the assumptions are fair, consistent, and well-grounded in the best available science, while 
ensuring uncertainties in the science and data are handled to the advantage, rather than to the detriment,
of the claim when feasible.  The use of a computer to calculate the probability of causation is required, 
due to the vast amounts of data involved.  Furthermore, the reconstruction is of the probable radiation 
dose received during employment, and not the diagnosed illness.  The issues that you raised concern 
methodology, and are binding on the FAB.  

FINDINGS     OF FACT
1)  On November 12, 2002, you filed a Form EE-1, Claim for Benefits under the EEOICPA, based on 
your lung cancer.
2)  You were employed at the Savannah River Site from August 23, 1988 through April 29, 1993.
3)  You were diagnosed with lung cancer on December 7, 2000.
4)  Based on the dose reconstruction performed by the NIOSH, the district office calculated the 
probability of causation (the likelihood that the cancer was caused by radiation exposure incurred while
working at a covered facility) for lung cancer.  The district office calculated a probability of causation 
of 27.04% and determined that this condition was not “at least as likely as not” (a 50% or greater 
probability) related to employment at the covered facility.  The FAB independently analyzed the 
information in the NIOSH report, confirming the 27.04% probability.
5)  On July 2, 2004, the Denver district office issued a recommended decision denying your claim for 
compensation, concluding that you are not entitled to compensation since your lung cancer is not “at 
least as likely as not” related to employment at the covered facility.

6)  You submitted a written objection to the recommended decision, and a review of the written record 
was conducted.

CONCLUSIONS     OF LAW
Based on my review of the evidence of record and the recommended decision, I find that the evidence 
does not establish that your lung cancer was at least as likely as not related to your employment at a 
covered facility.  42 U.S.C. § 7384n.  I also find that the decision of the district office cannot be 
changed based on the objections submitted.  As provided in the implementing regulations, any claim 
that does not meet all of the criteria for at least one of these categories as set forth in these regulations 
must be denied.  20 C.F.R. § 30.110(b).  

Under the Act, you are not entitled to benefits and your claim for compensation is denied.  42 U.S.C. § 
7384s.
Jacksonville, FL

Sidne M. Valdivieso



Hearing Representative

[1]The district office reported a diagnosis date of December 8, 2000 to NIOSH.  Despite this discrepancy, the percentage of 
probability of causation would not be materially affected as both dates are within the same year.

EEOICPA Fin. Dec. No. 10522-2004 (Dep’t of Labor, November 14, 2003)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 
42 U.S.C. § 7384 et seq.  For the reasons set forth below, the Final Adjudication Branch accepts and 
approves your claim for compensation under the Act.

STATEMENT OF THE CASE

On September 24, 2001, you filed a Form EE-1 (Claim for Employee Benefits under the EEOICPA), 
based on skin cancer.  A representative of the Department of Energy (DOE) verified that you engaged 
in covered employment at the Hanford site for General Electric from December 5, 1955 to November 
8, 1957 and for J.A. Jones/Kaiser Engineers Hanford from September 13, 1960 to February 4, 1975, 
February 6, 1975 to October 11, 1976, and November 30, 1976 to September 30, 1987.  The Hanford 
site is recognized as a covered DOE facility from 1942 to the present.  See Department of Energy 
Worker Advocacy Facility List.

You provided a medical record summary from David L. Adams, M.D., of Tri-City Derm Management, 
Inc., that indicates you had surgical excisions diagnosed as basal cell carcinoma on the following 
twelve dates: December 14, 1977 (right sideburn area); March 17, 1982 (right anterior sideburn area); 
March 18, 1982 (right anterior sideburn area); March 23, 1982 (right anterior sideburn area); March 
25, 1982 (right anterior sideburn area); March 29, 1982 (right anterior sideburn area); March 25, 1986 
(right lateral face); September 16, 1986 (mid posterior chest); December 23, 1986 (right sideburn 
area); June 7, 1989 (right cheek of face); February 22, 1995 (right face) and March 8, 1995 (right side 
of face).  

You submitted four operative reports related to your cancers as follows: March 17, 1982 (basal cell 
carcinoma); March 18, 1982 (Mohs microscopic controlled surgery – subsequent treatment. “The 
second layer shows cancer still present.”); March 23, 1982 (“The third layer shows cancer still 
present.”); and March 25, 1982 (“The 4th layer shows cancer still present.”).  Also, you submitted five 
pathology reports related to your cancer as follows: December 14, 1977 (basal cell epithelioma); 
February 22, 1995 (“Basosquamous carcinoma”); March 8, 1995 (ulcerated multifocal superficial 
basal cell carcimoma); December 21, 1995 (right pre-auricular basal cell carcinoma); and February 28,
1996 (basal cell carcinoma right lateral cheek skin).  Further, you submitted a pathology report dated 
January 5, 1996 that diagnosed seborrheic keratosis, a non-covered condition.  You also submitted 
chart notes dated February 28, 1996 that indicate “a large recurrent basal cell carcinoma on the right 
preauricular lateral cheek area,” and “Right lateral cheek, preauricular skin.”  Consequently, the 
medical evidence includes a medical record summary, operative reports and pathology reports showing
your diagnoses of skin cancer.

To determine the probability of whether you sustained these cancers in the performance of duty, the 
Seattle district office referred your claim to the National Institute for Occupational Safety and Health 



(NIOSH) for radiation dose reconstruction in accordance with § 30.115 of the EEOICPA regulations.  
See 20 C.F.R. § 30.115.  The district office received the final NIOSH Report of Dose Reconstruction 
on October 22, 2003.  See 42 U.S.C. § 7384n(d); 42 C.F.R. Part 82, § 82.26 (NIOSH report of dose 
reconstruction results).  In its report, NIOSH indicated, in its “Dose Reconstruction Overview,” that it 
performed radiation dose reconstructions on only four of your basal cell carcinomas that were 
diagnosed as follows: February 28, 1996 (left cheek); March 9, 1995 (auricular skin); March 9, 1995 
(right side of the face); and March 17, 1982 (right sideburn area of the face).  

Using the information provided in the Report of Dose Reconstruction, the Seattle district office utilized
the Interactive RadioEpidemiological Program (IREP) to determine the probability of causation of 
your cancer and reported in its Recommended Decision that there was a 52.35% probability that your 
basal cell carcinoma of the skin was caused by radiation exposure at the INEEL site.  The district 
office continued, in its recommended decision, that “Based on the dose reconstruction performed by 
NIOSH, the probability of causation (the likelihood that a cancer was caused by radiation exposure 
incurred by the employee while working at a DOE covered facility) was calculated for the four 
primary cancers.”

On November 3, 2003, the Seattle district office recommended acceptance of your claim for 
compensation, and on November 7, 2003, the Seattle Final Adjudication Branch received written 
notification from you indicating that you waive any and all rights to file objections to the 
recommended decision.  

FINDINGS OF FACT

1.      You filed a claim for employee benefits on September 24, 2001.
2.      You were employed at the Hanford site by General Electric from December 5, 1955 to November
8, 1957; and by J.A. Jones/Kaiser Engineers Hanford from September 13, 1960 to February 4, 1975, 
February 6, 1975 to October 11, 1976, and November 30, 1976 to September 30, 1987.
3.      You are a covered employee as defined by § 7384l(9)(B) of the EEOICPA.  See 42 U.S.C. § 
7384l(9)(B).
4.      You were diagnosed with multiple skin cancers.
5.      Your cancer diagnoses were made after you began employment with the Department of Energy.
6.      The NIOSH Interactive RadioEpidemiological Program indicated a 52.35% probability that your 
basal cell carcinoma was caused by radiation exposure at the Hanford site.
7.      The dose reconstruction estimate was performed in accordance with § 7384n(d) of the EEOICPA 
and 42 C.F.R. Part 82.  See 42 U.S.C. § 7384n(d); 42 C.F.R. Part 82 § 82.26.
8.      The Probability of Causation was completed in accordance with § 7384n(c)(3) of the EEOICPA 
and 42 C.F.R. Part 81.  The calculation of the probability of causation was based on four basal cell 
carcinoma primary cancer sites and was completed in accordance with 42 C.F.R. Part 81.  See 42 
U.S.C. § 7384n(c)(3); 42 C.F.R. Part 81, Subpart E.  
9.      After determining that the probability of causation for your basal cell carcinoma was 50% or 
greater, NIOSH determined that sufficient research and analysis had been conducted to end the dose 
reconstruction as it was evident the estimated cumulative dose is sufficient to qualify you for 
compensation.  Additional calculations of probability of causation were not required to be determined. 
See 42 C.F.R. § 82.10(k).  

CONCLUSIONS OF LAW

The DOE verified your employment at the Hanford site by General Electric from December 5, 1955 to 
November 8, 1957; and by J.A. Jones/Kaiser Engineers Hanford from September 13, 1960 to February



4, 1975, February 6, 1975 to October 11, 1976, and November 30, 1976 to September 30, 1987.  

The medical documentation submitted in support of your claim shows that you were diagnosed with 
skin cancer on December 14, 1977 (right sideburn area); March 17, 1982 (right anterior sideburn area);
March 18, 1982 (right anterior sideburn area); March 23, 1982 (right anterior sideburn area); March 
25, 1982 (right anterior sideburn area); March 29, 1982 (right anterior sideburn area); March 25, 1986 
(right lateral face); September 16, 1986 (mid posterior chest); December 23, 1986 (right sideburn 
area); June 7, 1989 (right cheek of face); February 22, 1995 (right face) and March 8, 1995 (right side 
of face).  Operative reports you submitted indicated cancer-related excisions on the following dates: 
March 17, 1982 (basal cell carcinoma); March 18, 1982 (Mohs microscopic controlled surgery – 
subsequent treatment. “The second layer shows cancer still present.”); March 23, 1982 (“The third 
layer shows cancer still present.”); and March 25, 1982 (“The 4th layer shows cancer still present.”).  
You submitted pathology reports providing cancer diagnoses as follows: December 14, 1977 (basal cell
epithelioma); February 22, 1995 (“Basosquamous carcinoma”); March 8, 1995 (ulcerated multifocal 
superficial basal cell carcimoma); December 21, 1995 (right pre-auricular basal cell carcinoma); and 
February 28, 1996 (basal cell carcinoma right lateral cheek skin).  

Based on your covered employment at the Hanford site and the medical documentation showing 
diagnoses of multiple skin cancers, you are a “covered employee with cancer” under the EEOICPA.  
See 42 U.S.C. § 7384l(9)(B)(i).  

The undersigned notes that there is no indication in the case file of diagnosis of an auricular skin 
cancer, on March 9, 1995, as indicated in the NIOSH Report of Dose Reconstruction.  But, there is a 
diagnosis of a right pre-auricular basal cell carcinoma on December 21, 1995 as well as a reference to 
a basal cell carcinoma on the “right preauricular lateral cheek area” in the chart notes dated February 
28, 1996.  It is also noted that the IREP probability of causation results show that the auricular primary
cancer was diagnosed in 1995, and that no month or day was used in the computer calculation of the 
results.  Consequently, any discrepancy in the date of diagnosis of pre-auricular basal cell carcinoma in
1995 would not affect the outcome of this case.

To determine the probability of whether you sustained cancer in the performance of duty, the district 
office referred your claim to NIOSH for radiation dose reconstruction on January 10, 2002, in 
accordance with § 30.115 of the EEOICPA regulations.  See 20 C.F.R. § 30.115.  On October 22, 2003,
the Seattle district office received the final NIOSH Report of Dose Reconstruction.  

Using the information provided in the Report of Dose Reconstruction for basal cell carcinoma, the 
district office utilized the Interactive RadioEpidemiological Program (NIOSH-IREP), pursuant to §§ 
81.20, 81.21, 81.22, and 81.25 of the implementing NIOSH regulations, to determine a 52.35% 
probability that your cancer was caused by radiation exposure while employed at the Hanford site.  See
42 C.F.R. §§ 81.20 (Required use of NIOSH-IREP), 81.21 (Cancers requiring the use of 
NIOSH-IREP), 81.22 (General guidelines for use of NIOSH-IREP), 81.25 (Guidelines for claims 
involving two or more primary cancers).  The Final Adjudication Branch also analyzed the information
in the NIOSH report, confirming the 52.35% probability.  Thus, the evidence shows that your cancer 
was at least as likely as not related to your employment at the Hanford site and no further 
determinations of probability of causation were required.

You are a “covered employee with cancer,” which is defined in § 7384l(9)(B)(i) and (ii) of the 
EEOICPA.  See 42 U.S.C. § 7384l(9)(B)(i) and (ii).  Pursuant to §§ 81.20, 81.21, 81.22, and 81.25 of 



the NIOSH implementing regulations, your cancer was at least as likely as not related to your 
employment at the Hanford site.  See 42 C.F.R. §§ 81.20, 81.21, 81.22, and 81.25.  

The record indicates that you filed Form EE-1, Claim for Employee Benefits under the EEOICPA, on 
September 24, 2001.  The date you filed your claim is the date you became eligible for medical 
benefits for cancer.  See 42 U.S.C. § 7384t(d).  

Pursuant to Bulletin 03-24, if all primary cancers claimed have not gone through dose reconstruction 
when the 50% threshold has been reached, NIOSH will not complete dose reconstruction for the rest of
the cancers.  The calculation of additional POCs for the remaining primary cancers, which were not 
calculated, would only make the final numerical value of the POC larger, and all of the cancers, 
including those for which NIOSH did not perform a dose calculation, are covered for medical 
benefits.  Consequently, you are entitled to compensation and medical benefits for skin cancer 
retroactive to September 24, 2001.  See EEOICPA Bulletin No. 03-24 (issued May 2, 2003).

For the foregoing reasons, the undersigned hereby accepts your claim for skin cancer.  You are entitled 
to compensation in the amount of $150,000 pursuant to § 7384s(a) of the Act.  You are also entitled to 
medical benefits related to skin cancer, since September 24, 2001.   See 42 U.S.C. § § 7384s, 7384t.

Seattle, WA

Rosanne M. Dummer, District Manager

Final Adjudication Branch Seattle

EEOICPA Fin. Dec. No. 12659-2004 (Dep’t of Labor, November 6, 2003)

FINAL DECISION

This is the decision of the Final Adjudication Branch concerning the claim of [Claimant] for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended, 42 U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons discussed below, 
compensation based on lung cancer is granted.

STATEMENT OF THE CASE

On October 2, 2003, the Cleveland district office issued a recommended decision finding that 
[Employee]’s lung cancer was at least as likely as not related to his employment at a Department of 
Energy (DOE) facility, within the meaning of 42 U.S.C. § 7384n; that the employee is a “covered 
employee with cancer”, as that term is defined in 42 U.S.C. § 7384l(9)(B); and concluding that the 
claimant, as the survivor of the employee, is entitled to compensation in the amount of $150,000 
pursuant to 42 U.S.C. § 7384s.

The evidence shows that the employee worked in decontamination/housekeeping maintenance at 
Monsanto Chemical Company (Mound Plant) for the period of November 21, 1951, to October 2, 
1978.  Additional evidence shows that he was on active military service from September 4, 1952, to 
August 20, 1954.  In order to be eligible for benefits based on the employee’s cancer, the evidence must



establish that the cancer was at least as likely as not related to his employment at a DOE facility.

To determine the probability of whether the employee sustained lung cancer in the performance of duty,
the district office referred the claimant’s application package to the National Institute for Occupational 
Safety and Health (NIOSH) for radiation dose reconstruction, in accordance with 20 C.F.R. § 30.115 of
the Department of Labor’s implementing regulations.  NIOSH performed the dose reconstruction by 
calculating the annual radiation dosage during recorded radiation intake periods.  Because the potential 
intake on December 27, 1960, occurred near the end of that year, all dose for that intake was assigned 
to 1961.  On August 18, 2003, the claimant signed Form OCAS-1, indicating that she had reviewed the 
NIOSH Draft Report of Dose Reconstruction and agreed that it identified all of the relevant 
information she had provided to NIOSH.

Pursuant to 42 C.F.R. § 81.20 of the Department of Health and Human Services’ regulations, the 
district office used the information provided in this report to determine that there was an 83.73% 
probability that the employee’s lung cancer was caused by radiation exposure at Monsanto Chemical 
Company (Mound Plant).

In making this determination, the district office used the parameter for smoking history of “10-19 
cigarettes per day”.  This parameter was used because the smoking history questionnaire that the 
claimant submitted was marked in the blocks corresponding to “Current Cigarette Smoker” and “10-19 
cigarettes per day.”  A consultation report from Miami Valley Hospital, dated June 24, 1978, notes that 
the employee provided a history that he is a “heavy smoker - 2 ppd x 30 years.”

Based on that report, the Final Adjudication Branch independently analyzed the information in the 
NIOSH report, and re-determined the probability of causation using a smoking history parameter of 
“>40 cig/day (currently)”.  That history was considered to be the most reliable estimate of the 
employee’s smoking history.  The re-analysis resulted in an 82.44% probability that the employee’s 
lung cancer was sustained in the performance of duty.

On October 8, 2003, the Final Adjudication Branch received written notification that the claimant 
waives any and all objections to the recommended decision.

FINDINGS OF FACT

1. The claimant filed an application for benefits on October 15, 2001, under the EEOICPA based 
on the employee’s lung cancer. 

2. The employee worked at Monsanto Chemical Company (Mound Plant) for the period of 
November 21, 1951, to October 2, 1978.  Monsanto Chemical Company (Mound Plant) is 
identified as a DOE facility from 1947 to the present. 

3. The employee was diagnosed with lung cancer in June 1978. 

4. NIOSH reported annual dose estimates for lung cancer during recorded radiation intake 
periods.  A summary and explanation of information and methods applied to produce these dose
estimates, including the claimant’s involvement through an interview and review of the dose 
report, are documented in the “NIOSH Report of Dose Reconstruction under EEOICPA.” 



5. Based on the dose reconstruction performed by NIOSH, the district office calculated the 
probability of causation (the likelihood that the cancer was caused by radiation exposure 
incurred while working at a covered facility) for lung cancer.  The district office determined that
lung cancer was estimated to have a greater than 50% probability that it is related to 
employment at the covered facility. 

6. The claimant is the surviving spouse of the employee and was married to him for at least one 
year immediately before his death. 

CONCLUSIONS OF LAW

I have reviewed the facts and the recommended decision issued by the district office, and find that the 
employee’s lung cancer was at least as likely as not sustained in the performance of duty at a DOE 
facility as specified by 42 U.S.C. § 7384n.  The employee is a “covered employee with cancer”, as that 
term is defined by 42 U.S.C. § 7384l(9)(B).  The claimant is the surviving spouse of the employee as 
defined by 42 U.S.C. § 7384s(e)(1).  I find that the recommended decision is in accordance with the 
facts and the law in this case, and that the claimant is entitled to $150,000 based on the employee’s 
lung cancer, as provided by 42 U.S.C. § 7384s.

Cleveland, OH

Daria Rusyn

Final Adjudication 

Branch Manager

EEOICPA Fin. Dec. No. 12659-2004 (Dep’t of Labor, November 6, 2003)

FINAL DECISION

This is the decision of the Final Adjudication Branch concerning the claim of [Claimant] for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended, 42 U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons discussed below, 
compensation based on lung cancer is granted.

STATEMENT OF THE CASE

On October 2, 2003, the Cleveland district office issued a recommended decision finding that 
[Employee]’s lung cancer was at least as likely as not related to his employment at a Department of 
Energy (DOE) facility, within the meaning of 42 U.S.C. § 7384n; that the employee is a “covered 
employee with cancer”, as that term is defined in 42 U.S.C. § 7384l(9)(B); and concluding that the 
claimant, as the survivor of the employee, is entitled to compensation in the amount of $150,000 
pursuant to 42 U.S.C. § 7384s.

The evidence shows that the employee worked in decontamination/housekeeping maintenance at 
Monsanto Chemical Company (Mound Plant) for the period of November 21, 1951, to October 2, 



1978.  Additional evidence shows that he was on active military service from September 4, 1952, to 
August 20, 1954.  In order to be eligible for benefits based on the employee’s cancer, the evidence must
establish that the cancer was at least as likely as not related to his employment at a DOE facility.

To determine the probability of whether the employee sustained lung cancer in the performance of duty,
the district office referred the claimant’s application package to the National Institute for Occupational 
Safety and Health (NIOSH) for radiation dose reconstruction, in accordance with 20 C.F.R. § 30.115 of
the Department of Labor’s implementing regulations.  NIOSH performed the dose reconstruction by 
calculating the annual radiation dosage during recorded radiation intake periods.  Because the potential 
intake on December 27, 1960, occurred near the end of that year, all dose for that intake was assigned 
to 1961.  On August 18, 2003, the claimant signed Form OCAS-1, indicating that she had reviewed the 
NIOSH Draft Report of Dose Reconstruction and agreed that it identified all of the relevant 
information she had provided to NIOSH.

Pursuant to 42 C.F.R. § 81.20 of the Department of Health and Human Services’ regulations, the 
district office used the information provided in this report to determine that there was an 83.73% 
probability that the employee’s lung cancer was caused by radiation exposure at Monsanto Chemical 
Company (Mound Plant).

In making this determination, the district office used the parameter for smoking history of “10-19 
cigarettes per day”.  This parameter was used because the smoking history questionnaire that the 
claimant submitted was marked in the blocks corresponding to “Current Cigarette Smoker” and “10-19 
cigarettes per day.”  A consultation report from Miami Valley Hospital, dated June 24, 1978, notes that 
the employee provided a history that he is a “heavy smoker - 2 ppd x 30 years.”

Based on that report, the Final Adjudication Branch independently analyzed the information in the 
NIOSH report, and re-determined the probability of causation using a smoking history parameter of 
“>40 cig/day (currently)”.  That history was considered to be the most reliable estimate of the 
employee’s smoking history.  The re-analysis resulted in an 82.44% probability that the employee’s 
lung cancer was sustained in the performance of duty.

On October 8, 2003, the Final Adjudication Branch received written notification that the claimant 
waives any and all objections to the recommended decision.

FINDINGS OF FACT

1. The claimant filed an application for benefits on October 15, 2001, under the EEOICPA based 
on the employee’s lung cancer. 

2. The employee worked at Monsanto Chemical Company (Mound Plant) for the period of 
November 21, 1951, to October 2, 1978.  Monsanto Chemical Company (Mound Plant) is 
identified as a DOE facility from 1947 to the present. 

3. The employee was diagnosed with lung cancer in June 1978. 

4. NIOSH reported annual dose estimates for lung cancer during recorded radiation intake 
periods.  A summary and explanation of information and methods applied to produce these dose
estimates, including the claimant’s involvement through an interview and review of the dose 



report, are documented in the “NIOSH Report of Dose Reconstruction under EEOICPA.” 

5. Based on the dose reconstruction performed by NIOSH, the district office calculated the 
probability of causation (the likelihood that the cancer was caused by radiation exposure 
incurred while working at a covered facility) for lung cancer.  The district office determined that
lung cancer was estimated to have a greater than 50% probability that it is related to 
employment at the covered facility. 

6. The claimant is the surviving spouse of the employee and was married to him for at least one 
year immediately before his death. 

CONCLUSIONS OF LAW

I have reviewed the facts and the recommended decision issued by the district office, and find that the 
employee’s lung cancer was at least as likely as not sustained in the performance of duty at a DOE 
facility as specified by 42 U.S.C. § 7384n.  The employee is a “covered employee with cancer”, as that 
term is defined by 42 U.S.C. § 7384l(9)(B).  The claimant is the surviving spouse of the employee as 
defined by 42 U.S.C. § 7384s(e)(1).  I find that the recommended decision is in accordance with the 
facts and the law in this case, and that the claimant is entitled to $150,000 based on the employee’s 
lung cancer, as provided by 42 U.S.C. § 7384s.

Cleveland, OH

Daria Rusyn

Final Adjudication 

Branch Manager

EEOICPA Fin. Dec. No. 16967-2004 (Dep’t of Labor, September 3, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  Upon a careful review of the facts and an independent review of the record, the 
Final Adjudication Branch concludes that the evidence of record is insufficient to allow compensation 
under the Act.  Accordingly, your claim for benefits is denied. 

STATEMENT OF THE CASE

On May 3, 2002, you filed a Form EE-1 (Claim for Employee Benefits under the EEOICPA), based on 
prostate cancer.  Medical documentation submitted in support of your claim shows that you were 
diagnosed as having prostate cancer on February 15, 1999.

You also provided a Form EE-3 (Employment History) in which you stated that you worked for the 
GAT, Martin Marrieta at the Portsmouth Plant, in Piketon, OH, from November 15, 1954, to June 15, 



1992, and that you wore a dosimetry badge.  The Department of Energy (DOE) verified that you 
worked at the Portsmouth Gaseous Diffusion Plant (GDP) in Piketon, OH, from November 15 , 1954, 
to August 31, 1961, and January 26, 1970, to June 14, 1992.  The Portsmouth GDP is recognized as a 
covered DOE facility from 1954 to 1998.  See Department of Energy, Office of Worker Advocacy, 
Facility List.

To determine the probability of whether you sustained cancer in the performance of duty, the district 
office referred your claim to the National Institute for Occupational Safety and Health (NIOSH) for 
radiation dose reconstruction in accordance with § 30.115 of the EEOICPA regulations.  The district 
office advised NIOSH that you had been employed at the Portsmouth GDP from November 15, 1954, 
to June 15, 1992.  NIOSH used that continuous period of employment in reconstructing your radiation 
dose. The district office received the final NIOSH Report of Dose Reconstruction which is dated May 
17, 2004.  On May 24, 2004 you signed Form OCAS-1 indicating that you had reviewed the NIOSH 
Draft Report of Dose Reconstruction and agreeing that it identified all of the relevant information 
provided to NIOSH.  Using the information provided in this report, the Cleveland district office 
utilized the Interactive RadioEpidemiological Program (NIOSH-IREP) to determine the probability of 
causation of your cancer and reported in its recommended decision that there was a 35.65% probability
that your cancer was caused by radiation exposure at the Portsmouth GDP.

On June 22, 2004, the Cleveland district office recommended denial of your claim for compensation 
finding that your cancer was not “at least as likely as not” (a 50% or greater probability) caused by 
radiation doses incurred while employed at the Portsmouth GDP.  The district office concluded that the 
dose reconstruction estimates were performed in accordance with 42 U.S.C. § 7384n(d).  Further, the 
district office concluded that the probability of causation was completed in accordance with 42 U.S.C. 
§ 7384n(c)(3).  The district office also concluded that you do not qualify as a covered employee as 
defined in 42 U.S.C. § 7384l(9)(B).  Lastly, the district office concluded that you are not entitled to 
compensation, as outlined in 42 U.S.C. § 7384s.

FINDINGS OF FACT

1.         You filed a claim for benefits on December 10, 2001.

2.         You were employed at the Portsmouth GDP, a covered DOE facility, from November 15 , 1954, 
to August 31, 1961, and from January 26, 1970, to June 14, 1992.

3.         You were diagnosed as having prostate cancer on February 15, 1999.

4.         The NIOSH Interactive RadioEpidemiological Program indicated a 35.65% probability that 
your cancer was caused by radiation exposure at the Portsmouth GDP.
5.         Your cancer was not “at least as likely as not” related to your employment at a DOE facility.

CONCLUSIONS OF LAW

I have reviewed the recommended decision issued by the Cleveland district office on June 22, 2004.  I 
find that you have not filed any objections to the recommended decision, and that the sixty-day period 
for filing such objections has expired.  See 20 C.F.R. §§ 30.310(a), 30.316(a).

The Final Adjudication Branch analyzed the information in the NIOSH report, confirming the 35.65% 
probability that your cancer was related to your employment at the Portsmouth GDP.  That probability 



is based on your having continuously received radiation dose for the period November 15 , 1954 to 
June 14, 1992.  Because NIOSH assigned occupational radiation dose for the period September 1, 
1961, to January 25, 1970, a period during which you did not work at the Portsmouth GDP, the total 
dose assigned is a significant overestimate of your actual occupational radiation dose at that facility.

The Final Adjudication Branch notes that regardless of whether the occupational radiation dose 
provided in the NIOSH Report of Dose Reconstruction is based on exposure for the period November 
15, 1954 to June 15, 1992, or the correct dates of November 15, 1954, to August 31, 1961, and January 
26, 1970, to June 14, 1992, the resulting decision would be unchanged.  The probability that prostate 
cancer resulted from radiation received at the Portsmouth GDP, based on the period of November 15, 
1954 to June 15, 1992, is 35.65%.  Because your occupational radiation dose from November 15, 1954,
to August 31, 1961, and January 26, 1970, to June 14, 1992, the correct (shorter) time period, would 
result in a decrease in the dose and, consequently, a decrease in the probability of causation, no rework 
of the dose reconstruction and probability of causation is warranted.  See EEOICPA Bulletin No. 04-01 
(issued October 31, 2003).

Therefore, your claim must be denied because the evidence does not establish that you are a “covered 
employee with cancer” under the EEOICPA, because your cancer was not determined to be “at least as 
likely as not” (a 50% or greater probability) related to radiation doses incurred in the performance of 
duty at the Portsmouth GDP.  See 42 U.S.C. §§ 7384l(1)(B), 7384l(9)(B).

For the above reasons, the Final Adjudication Branch concludes that the evidence of record is 
insufficient to allow compensation under the Act.  Accordingly, your claim for benefits is denied. 

Cleveland, OH

Debra A. Benedict

Acting District Manager

Final Adjudication Branch

EEOICPA Fin. Dec. No. 16967-2004 (Dep’t of Labor, September 3, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  Upon a careful review of the facts and an independent review of the record, the 
Final Adjudication Branch concludes that the evidence of record is insufficient to allow compensation 
under the Act.  Accordingly, your claim for benefits is denied. 

STATEMENT OF THE CASE

On May 3, 2002, you filed a Form EE-1 (Claim for Employee Benefits under the EEOICPA), based on 
prostate cancer.  Medical documentation submitted in support of your claim shows that you were 
diagnosed as having prostate cancer on February 15, 1999.



You also provided a Form EE-3 (Employment History) in which you stated that you worked for the 
GAT, Martin Marrieta at the Portsmouth Plant, in Piketon, OH, from November 15, 1954, to June 15, 
1992, and that you wore a dosimetry badge.  The Department of Energy (DOE) verified that you 
worked at the Portsmouth Gaseous Diffusion Plant (GDP) in Piketon, OH, from November 15 , 1954, 
to August 31, 1961, and January 26, 1970, to June 14, 1992.  The Portsmouth GDP is recognized as a 
covered DOE facility from 1954 to 1998.  See Department of Energy, Office of Worker Advocacy, 
Facility List.

To determine the probability of whether you sustained cancer in the performance of duty, the district 
office referred your claim to the National Institute for Occupational Safety and Health (NIOSH) for 
radiation dose reconstruction in accordance with § 30.115 of the EEOICPA regulations.  The district 
office advised NIOSH that you had been employed at the Portsmouth GDP from November 15, 1954, 
to June 15, 1992.  NIOSH used that continuous period of employment in reconstructing your radiation 
dose. The district office received the final NIOSH Report of Dose Reconstruction which is dated May 
17, 2004.  On May 24, 2004 you signed Form OCAS-1 indicating that you had reviewed the NIOSH 
Draft Report of Dose Reconstruction and agreeing that it identified all of the relevant information 
provided to NIOSH.  Using the information provided in this report, the Cleveland district office 
utilized the Interactive RadioEpidemiological Program (NIOSH-IREP) to determine the probability of 
causation of your cancer and reported in its recommended decision that there was a 35.65% probability
that your cancer was caused by radiation exposure at the Portsmouth GDP.

On June 22, 2004, the Cleveland district office recommended denial of your claim for compensation 
finding that your cancer was not “at least as likely as not” (a 50% or greater probability) caused by 
radiation doses incurred while employed at the Portsmouth GDP.  The district office concluded that the 
dose reconstruction estimates were performed in accordance with 42 U.S.C. § 7384n(d).  Further, the 
district office concluded that the probability of causation was completed in accordance with 42 U.S.C. 
§ 7384n(c)(3).  The district office also concluded that you do not qualify as a covered employee as 
defined in 42 U.S.C. § 7384l(9)(B).  Lastly, the district office concluded that you are not entitled to 
compensation, as outlined in 42 U.S.C. § 7384s.

FINDINGS OF FACT

1.         You filed a claim for benefits on December 10, 2001.

2.         You were employed at the Portsmouth GDP, a covered DOE facility, from November 15 , 1954, 
to August 31, 1961, and from January 26, 1970, to June 14, 1992.

3.         You were diagnosed as having prostate cancer on February 15, 1999.

4.         The NIOSH Interactive RadioEpidemiological Program indicated a 35.65% probability that 
your cancer was caused by radiation exposure at the Portsmouth GDP.
5.         Your cancer was not “at least as likely as not” related to your employment at a DOE facility.

CONCLUSIONS OF LAW

I have reviewed the recommended decision issued by the Cleveland district office on June 22, 2004.  I 
find that you have not filed any objections to the recommended decision, and that the sixty-day period 
for filing such objections has expired.  See 20 C.F.R. §§ 30.310(a), 30.316(a).



The Final Adjudication Branch analyzed the information in the NIOSH report, confirming the 35.65% 
probability that your cancer was related to your employment at the Portsmouth GDP.  That probability 
is based on your having continuously received radiation dose for the period November 15 , 1954 to 
June 14, 1992.  Because NIOSH assigned occupational radiation dose for the period September 1, 
1961, to January 25, 1970, a period during which you did not work at the Portsmouth GDP, the total 
dose assigned is a significant overestimate of your actual occupational radiation dose at that facility.

The Final Adjudication Branch notes that regardless of whether the occupational radiation dose 
provided in the NIOSH Report of Dose Reconstruction is based on exposure for the period November 
15, 1954 to June 15, 1992, or the correct dates of November 15, 1954, to August 31, 1961, and January 
26, 1970, to June 14, 1992, the resulting decision would be unchanged.  The probability that prostate 
cancer resulted from radiation received at the Portsmouth GDP, based on the period of November 15, 
1954 to June 15, 1992, is 35.65%.  Because your occupational radiation dose from November 15, 1954,
to August 31, 1961, and January 26, 1970, to June 14, 1992, the correct (shorter) time period, would 
result in a decrease in the dose and, consequently, a decrease in the probability of causation, no rework 
of the dose reconstruction and probability of causation is warranted.  See EEOICPA Bulletin No. 04-01 
(issued October 31, 2003).

Therefore, your claim must be denied because the evidence does not establish that you are a “covered 
employee with cancer” under the EEOICPA, because your cancer was not determined to be “at least as 
likely as not” (a 50% or greater probability) related to radiation doses incurred in the performance of 
duty at the Portsmouth GDP.  See 42 U.S.C. §§ 7384l(1)(B), 7384l(9)(B).

For the above reasons, the Final Adjudication Branch concludes that the evidence of record is 
insufficient to allow compensation under the Act.  Accordingly, your claim for benefits is denied. 

Cleveland, OH

Debra A. Benedict

Acting District Manager

Final Adjudication Branch

EEOICPA Fin. Dec. No. 23398-2004 (Dep’t of Labor, September 10, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  Upon a careful review of the facts and an independent review of the record, the 
Final Adjudication Branch concludes that the evidence of record is insufficient to allow compensation 
under the Act.  Accordingly, your claim for benefits is denied. 

STATEMENT OF THE CASE

On February 21, 2002, you filed a Form EE-1 (Claim for Employee Benefits under the EEOICPA), 
based on uterine carcinoma.  Medical documentation submitted in support of your claim shows that 



you were diagnosed as having endometrial adenocarcinoma on November 27, 2001.

You also provided a Form EE-3 (Employment History) in which you state that you worked for the 
Carbide and Carbon Chemical Corporation at the Oak Ridge Gaseous Diffusion Plant (GDP) from July 
1948 to October 19, 1953, and for the Goodyear Atomic Corporation at the Portsmouth GDP from 
September 1, 1954 to August 1, 1955.  You also report that you did not wear a dosimetry badge at 
either facility.  A representative of the Department of Energy (DOE) verified that you worked at the 
Oak Ridge GDP from April 12, 1948, to October 19, 1953, and at the Portsmouth GDP from September
7, 1954, to September 15, 1955.  The Oak Ridge GDP is recognized as a covered DOE facility from 
1943 to the present and the Portsmouth GDP is recognized as a covered DOE facility from 1954 to 
1998.  See Department of Energy, Office of Worker Advocacy, Facility List.

Based on covered employment of more than 250 workdays at the Oak Ridge and Portsmouth GDPs, in 
a job that had exposures comparable to a job that is or was monitored through the use of dosimetry 
badges, you meet the requirements for Special Exposure Cohort membership.  See 42 U.S.C. § 
7384l(14).  However, because the cancer with which you had been diagnosed, endometrial carcinoma, 
is not a specified cancer under 42 U.S.C. § 7384l(17), your case was referred to NIOSH in order to 
further consider your entitlement to compensation under the Act.



To determine the probability of whether you sustained cancer in the performance of duty, the district 
office referred your claim to the National Institute for Occupational Safety and Health (NIOSH) for 
radiation dose reconstruction in accordance with § 20 C.F.R. § 30.115.  On June 16, 2004, you signed 
Form OCAS-1, indicating that you had reviewed the NIOSH Draft Report of Dose Reconstruction and 
agreeing that it identified all of the relevant information provided to NIOSH.  On June 23, 2004, the 
district office received the final NIOSH Report of Dose Reconstruction.  Using the information 
provided in this report, the Cleveland district office utilized the Interactive RadioEpidemiological 
Program (NIOSH-IREP) to determine the probability of causation of your cancer and reported in its 
recommended decision that there was a 7.57% probability that your cancer was caused by radiation 
exposure at the Oak Ridge and Portsmouth GDPs.

On June 29, 2004, the Cleveland district office recommended denial of your claim for compensation 
finding that your cancer was not “at least as likely as not” (a 50% or greater probability) caused by 
radiation doses incurred while employed at the Oak Ridge and Portsmouth GDPs.  The district office 
concluded that the dose reconstruction estimates were performed in accordance with 42 U.S.C. 
§ 7384n(d).  Further, the district office concluded that the probability of causation was completed in 
accordance with 42 U.S.C. § 7384n(c)(3).  The district office also concluded that you do not qualify as 
a covered employee with cancer as defined in 42 U.S.C. § 7384l(9)(B).  Lastly, the district office 
concluded that you are not entitled to compensation, as outlined under 42 U.S.C. § 7384s.

FINDINGS OF FACT

1.         You filed a claim for benefits on February 21, 2002.

2.         You were employed at the Oak Ridge GDP and at the Portsmouth GDP, covered DOE facilities, 
from April 12, 1948, to October 19, 1953, and September 7, 1954, to September 15, 1955, respectively.

3.         You were diagnosed as having endometrial adenocarcinoma on November 27, 2001.

4.         The NIOSH Interactive RadioEpidemiological Program indicated a 7.57% probability that your
cancer was caused by radiation exposure at the Oak Ridge GDP and at the Portsmouth GDP.
5.         Your cancer was not “at least as likely as not” related to your employment at a DOE facility.

CONCLUSIONS OF LAW

I have reviewed the recommended decision issued by the Cleveland district office on June 29, 2004.  I 
find that you have not filed any objections to the recommended decision and that the sixty-day period 
for filing such objections has expired.  See 20 C.F.R. §§ 30.310(a), 30.316(a).

To determine the probability of whether you sustained cancer in the performance of duty, the district 
office referred your claim to the National Institute for Occupational Safety and Health (NIOSH) for 
radiation dose reconstruction, in accordance with 20 C.F.R. § 30.115.  The information and methods 
utilized to produce the dose reconstruction are summarized and explained in the NIOSH Report of 
Dose Reconstruction dated June 8, 2004.  NIOSH assigned an overestimate of radiation dose using 
maximizing assumptions related to radiation exposure and intake, based on current science, 
documented experience, and relevant data, as well as information recorded during the 
computer-assisted telephone interview.  See 42 C.F.R. §§ 82.25 and 82.26.

Using the information provided in the Report of Dose Reconstruction for prostate cancer, the district 



office utilized the NIOSH Interactive RadioEpidemiological Program to determine a 7.57% probability 
that your cancer was caused by radiation exposure while employed at the Oak Ridge and Portsmouth 
GDPs.  The Final Adjudication Branch also analyzed the information in the NIOSH report, confirming 
the 7.57% probability.

Therefore, your claim must be denied because the evidence does not establish that you are a “covered 
employee with cancer”, because your cancer was not determined to be “at least as likely as not” (a 50%
or greater probability) related to radiation doses incurred in the performance of duty at the Oak Ridge 
and Portsmouth GDPs.  See 42 U.S.C. §§ 7384l(1)(B), 7384l(9)(B).

For the above reasons, the Final Adjudication Branch concludes that the evidence of record is 
insufficient to allow compensation under the Act.  Accordingly, your claim for benefits is denied. 

Cleveland, OH

Debra A. Benedict

Acting District Manager

Final Adjudication Branch

EEOICPA Fin. Dec. No. 28416-2004 (Dep’t of Labor, March 14, 2005)

NOTICE OF FINAL DECISION 

FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
Part B of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended,
42 U.S.C. § 7384 et seq. (EEOICPA).  For the reasons stated below, your claim for benefits is denied.

STATEMENT OF THE CASE

On April 29, 2002, you filed a claim for benefits under Part B of the Act.  You listed bladder cancer as 
the medical condition on which your claim is based.  You provided medical evidence to support the 
claimed medical condition.  The first date of diagnosis of the cancer is November 19, 2001, as shown 
on the pathology report. 

Your employment history Form, EE-3, states that you were employed at the Y-12 plant in Oak Ridge, 
TN, from July 1970 to March 2000.  The Department of Energy (DOE) confirmed your employment 
dates as July 13, 1970 to March 27, 2000.  

To determine the probability that you sustained cancer in the performance of duty, the district office 
forwarded a complete copy of your case record to the National Institute for Occupational Safety and 
Health (NIOSH) for reconstruction of the radiation dose you had received in the course of your 
employment at the Y-12 plant.  On May 3, 2004, you signed Form OCAS-1, indicating that you had 
reviewed the NIOSH Draft Report of Dose Reconstruction and agreed that it identified all of the 



relevant information provided to NIOSH.

On May 10, 2004, NIOSH provided the district office with a copy of the dose reconstruction.  The 
report states that NIOSH assigned an overestimate of radiation dose using maximizing assumptions 
related to radiation exposure and intake, based on current science, documented experience and relevant 
data.

Pursuant to Subpart E of the Department of Health and Human Services’ regulations, 42 C.F.R part 81, 
the district office used the information provided in this report to determine that there was a 22.18% 
probability that your bladder cancer was caused by radiation exposure at the Y-12 plant.  

On May 18, 2004, the Denver district office issued a recommended decision to deny your claim for 
compensation benefits.  Based on the evidence contained in the case record, the district office 
concluded that the dose reconstruction estimates were performed in accordance with 42 U.S.C. § 
7384n(d) and 42 C.F.R. § 82.26; the probability of causation calculation was completed in accordance 
with 42 U.S.C. § 7384n(c)(3) and 42 C.F.R. part 81; and you are not entitled to compensation as 
outlined under 42 U.S.C. § 7384n(b).

OBJECTIONS

On July 19, 2004, the Final Adjudication Branch received your letter of objection which was 
postmarked on July 17, 2004.  You objected to the recommended decision and requested an oral 
hearing to present your objections.  You stated your objection as:  “I worked over all of Y-12. Contact 
with different substances, materials, etc.  I ate my lunch, took breaks, smoked cigarettes in areas in the 
1970 – 80s, which now you have to have training and pass a test, plus wear specific EGP to enter the 
areas.”  An oral hearing was held on October 13, 2004, in Oak Ridge, TN.  

At the hearing, you reiterated the original stated objection (See Hearing Transcript (HT) pages 13-15); 
you testified that you have had recurrences of the bladder cancer (See HT pages 9 and 10); you testified
that there is no history in your family of cancer (See HT page 11.); you described areas in which you 
worked, specifically with the roof crews and in the biology department at the “mouse house.” (See HT 
pages 12 and 13).  The objections to be addressed are:    

1. “I worked over all of Y-12.  Contact with different substances, materials, etc.  I ate my lunch, 
took breaks, smoked cigarettes in areas in the 1970 – 80s, which now you have to have training 
and pass a test, plus wear specific EGP to enter the areas.” 

2. You have had recurrences of bladder cancer. 

3. There is no family history of bladder cancer. 

4. You discussed working on roof crews at Oak Ridge.  Also, mentioned working in the biology 
department at the “mouse house.”  

Additionally, you testified that you had been diagnosed with skin cancer in the past and you were 
attempting to obtain the documentation which reflects that you had skin cancer (See HT pages 10-11).  

Your first and fourth objections concern the accuracy of the dose reconstruction and its consideration of



the workplace environment.  A review of the dose reconstruction report shows that DOE dosimetry 
records were used as a starting point in determining your external and internal doses.  In addition, the 
dosimetry records provide information relating to where the claimant worked.  These records provide 
an indication of your dose since the dosimeter and bioassay measurements detect radiation in the work 
environment, i.e., your dose is recorded regardless of where you worked at the Y-12 plant.  NIOSH 
assigned you maximized missed doses.  For dose reconstruction purposes, the term “missed dose” 
represents the dose that could have been received, but may not have been recorded due to the dosimeter
detection limits or site reporting practices.  In addition, the dose received from diagnostic medical 
X-ray procedures that were required as a condition of employment was included in the overall estimate 
of the dose to the prostate and the colon.  Maximizing dose conversion factors were used to convert 
potential whole body exposure dose to dose to the bladder. (See dose reconstruction report (DR) pages 
5 through 7.)

The dose reconstruction report shows that NIOSH reviewed internal dose monitoring records. NIOSH 
states that there were no bioassay results greater than the minimum detectable activity for the bioassay 
methods used were recorded in the DOE record. To ensure that your internal dose was overestimated, 
internal dose from an assumed hypothetical intake was assigned by NIOSH based on the Technical 
Information Bulletin: Maximum Internal Dose Estimates for Certain DOE Complex Claims.  The 
hypothetical intake is composed of 28 radionuclides and exceeds any possible actual intake, as the level
of activity necessary to generate such an intake is likely to have been detectable by workplace 
indicators. Additionally, these nuclides would not all be found in a single location on site.  (See DR 
page 6) 

A review of the dose reconstruction report shows that for the purposes of the dose reconstruction, 
NIOSH assigned you the highest reasonably possible radiation dose to the bladder related to radiation 
exposure and intake using available dosimetry data, when available, and maximizing assumptions in 
the absence of documented exposures.  As noted above, dosimeter and bioassay measurements detect 
his radiological exposure in the work environment, i.e., measurements are made and recorded 
regardless of where he worked at the Y-12 plant, and this addresses the issues in these two objections.  
The NIOSH approach is based on current science, documented experience and relevant data.  
Objections 1 and 3 relate to the methodology used by NIOSH to complete the dose reconstruction.

The second objection relates to three recurrences of the bladder cancer.  The file indicates that the 
district office initially reported to NIOSH that you had been diagnosed with two primary bladder 
cancers: one in November 2001 and the other in September 2002.  The pathology report dated 
September 18, 2002, states that you were diagnosed with “recurrent” bladder cancer.  At the hearing 
you provided a letter from Dr. Jeff E. Flickinger dated August 26, 2004 which states that you have been
diagnosed with “superficial bladder cancer, originally in 2001.  The last recurrence he had was on May 
2002.”  On November 17, 2004, the undersigned received the packet of medical reports you sent on 
November 12, 2004.  The packet includes the previously submitted and considered pathology reports 
dated November 19, 2001 and September 18, 2002.  You also provided copies of pathology reports 
which were not previously in the file, as follows:

Pathology report as a result of a colon screen dated December 6, 2002, provides a diagnosis of 
hyperplastic polyp.   

Pathology report dated May 7, 2003, shows a diagnosis of recurrent bladder tumor.



Pathology report resulting from a urine sample dated December 4, 2003, states that there were no 
malignant cells identified. 

Your fourth objection concerns your statement that there is no family history of bladder cancer.  It is a 
scientific fact that ionizing radiation may cause some cancers, but no one can be certain in any specific 
case.  The software program, named the NIOSH-Interactive RadioEpidemiological Program 
(NIOSH-IREP), is based on NIOSH regulations found at 42 C.F.R. part 81 and uses the updated 
version of radioepidemiological tables developed by the National Institutes of Health as a basis for 
determining probability of causation for employees covered under EEOICPA.  NIOSH-IREP allows 
claims examiners to apply the National Cancer Institute risk models directly to data for an individual 
claimant.  

 Scientists evaluate the likelihood that radiation causes cancer in a worker by using medical and 
scientific knowledge about the relationship between specific types and levels of radiation dose and the 
frequency of cancers in exposed populations.  If research determines that a specific type of cancer 
occurs more frequently among a population exposed to a higher level of radiation than a comparable 
population (a population with less radiation exposure but similar in age, gender, and other factors that 
have a role in health), and if the radiation exposure levels are known in the two populations, then it is 
possible to estimate the proportion of cancers in the exposed population that may have been caused by 
a given level of radiation.  

The probability of causation (PoC) means the probability or likelihood that a cancer was caused by 
radiation exposure incurred by a covered employee in the performance of duty.  The PoC is calculated 
as the risk of cancer attributable to radiation exposure (RadRisk) divided by the sum of the baseline 
risk of cancer to the general population 42 C.F.R. § 81.4(n).  The Department of Labor (DOL) uses 
NIOSH-IREP to estimate the probability that an employee’s cancer was caused by his/her individual 
radiation dose.  The model takes into account the employee’s cancer type, year of birth, year of cancer 
diagnosis, and exposure information such as years of exposure, as well as the dose received from 
gamma radiation, X-rays, alpha radiation, beta radiation, and neutrons during each year.  None of the 
risk models explicitly accounts for exposure to other occupational, environmental, or dietary 
carcinogens.   

NIOSH-IREP allows DOL to take into account uncertainty concerning the information being used to 
estimate individualized exposure and to calculate the PoC.  Accounting for uncertainty is important 
because it can have a large effect on the PoC estimates for a specific individual.  As required by the 
EEOICPA, DOL uses the upper 99% credibility limit to determine whether the cancers of employees 
were caused by their radiation doses.  This helps minimize the possibility of denying compensation to 
claimants under EEOICPA for those employees with cancers likely to have been caused by 
occupational radiation exposures.   

Factors which may or may not potentially predispose an employee to the carcinogenic effects of 
radiation to the affected site, such as family history of cancer, exposure to other toxic substances, or the
effect that radiation dose to other organs/tissues may have on the dose directly to the primary cancer 
site, are not part of the NIOSH-IREP model.  Objection three relates to the probability of causation 
portion of the dose reconstruction methodology.



FINDINGS OF FACT

1. You filed a claim for benefits under Part B of the EEOICPA on April 29, 2002. 

2. You were employed at the Y-12 plant from July 13, 1970 to March 27, 2000.  

3. The first diagnosis of bladder cancer was made on November 19, 2001, after you began 
employment at a covered facility. 

4. The medical evidence in the file establishes that you have been diagnosed with one primary 
cancer, bladder cancer. 

5. NIOSH reported annual dose estimates for your bladder cancer from the date of initial radiation 
exposure during covered employment, to the date of the cancer’s first diagnosis.  A summary 
and explanation of information and methods applied to produce these dose estimates, including 
your involvement through interview and review of the dose report, are documented in the 
“NIOSH Report of Dose Reconstruction under EEOICPA,” dated January 30, 2004. 

6. The undersigned has verified that there is a 22.18% probability that the bladder cancer was 
caused by your occupational radiation exposure during your covered employment at the Y-12 
plant. 

7. The probability of causation value is less than 50%, and shows that your cancer is not “at least 
as likely as not” related to employment at the covered facility. 

8. You submitted additional evidence after the hearing. 

9. You have not submitted any comments to the hearing transcript, a copy of which was sent to 
you on November 1, 2004. 

10.You have not submitted any evidence relating to skin cancer. 

CONCLUSIONS OF LAW

The record contains sufficient evidence to support that you have been diagnosed with bladder cancer.  
Therefore, to determine the probability of whether you sustained cancer in the performance of duty, the
district office forwarded a complete copy of the case record to the National Institute for Occupational 
Safety and Health (NIOSH) for reconstruction of the radiation dose you had received in the course of 
your employment at the Y-12 plant, in Oak Ridge, TN.  The dose reconstruction is used by the 
Department of Labor to determine the probability that the claimed cancer is related to employment at a 
covered facility.   

The National Institute for Occupational Safety and Health (NIOSH) has full authority under the 
regulations to complete the dose reconstruction as prescribed in its rules.  If a claimant objects to the 
dose reconstruction, the Final Adjudication Branch will evaluate the factual findings upon which 
NIOSH based the dose reconstruction.  See 20 C.F.R. § 30.318(a).  

Objection two relates to district office’s use of the first date of the diagnosis of bladder cancer to 



calculate the probability that your bladder cancer was caused by radiation exposure during your 
employment at the Y-12 plant.  I find that the district office’s calculation of the probability of causation 
for the primary bladder cancer diagnosed on November 19, 2001 is in accordance with current policy 
and procedures.  

Objections one, three and four relate to the choice by NIOSH of the dose reconstruction methodology.  
The regulations promulgated by the Department of Health and Human Services (DHHS) leave the 
determination of methodology to NIOSH.  In accordance with 20 C.F.R. § 30.318(b), these objections 
can not be addressed by the Final Adjudication Branch.  

I find that the decision of the district office is supported by the evidence and the law, and cannot be 
changed based on your objections.  As explained in § 30.110(b) of the implementing regulations, “Any 
claim that does not meet all of the criteria for at least one of these categories as set forth in these 
regulations must be denied.” 20 C.F.R. § 30.110(b).  

Therefore, I find that you are not entitled to benefits under the Act, and that your claim for 
compensation must be denied.

Washington, DC

Linda M. Parker

Hearing Representative

EEOICPA Fin. Dec. No. 36328-2004 (Dep’t of Labor, September 27, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claim is denied.

STATEMENT OF THE CASE

On September 16, 2002, you filed a claim (Form EE-2) for benefits as the surviving spouse of 
[Employee].  You identified breast cancer and liver cancer as the diagnosed conditions on which your 
claim was based.  You submitted an employment history form (EE-3) on which you stated that 
[Employee] was employed at the INEEL site (Idaho National Engineering and Environmental 
Laboratory) from January 15, 1977 to March 6, 2001 and that she wore a dosimetry badge while 
employed.  As medical evidence, you submitted the following:

1.      A copy of a November 7, 2001 hospital summary report which includes the results of the June 12 
1998 pathology report in which [Employee] was diagnosed with right breast cancer.

2.      A copy of Dr. John H. Ward’s October 28, 1999 medical report in which he stated [Employee] 
was diagnosed with metastatic breast cancer to the liver.  

3.      A copy of Dr. William Brant’s February 17, 2000 ultrasound report in which he states 



[Employee] had multiple masses of metastatic breast carcinoma within the liver.

You submitted a copy of [Employee’s] death certificate that shows she died on March 6, 2001 due to 
metastatic breast cancer and that you were her spouse at the time of death.  You did not submit a copy 
of your marriage certificate to establish you were married to [Employee] as requested by the district 
office on September 25, 2002.  On October 9, 2002, INEEL representatives Katherine A. Vivian and 
Lynn E. Rockhold advised the district office by letter that [Employee] was employed at INEEL from 
March 27, 1978 to February 28, 2001. 

To determine the probability of whether [Employee] sustained cancer in the performance of duty, the 
district office referred your application package to the National Institute for Occupational Safety and 
Health (NIOSH) for radiation dose reconstruction on November 4, 2002, in accordance with § 30.115 
of the implementing regulations.  20 C.F.R. § 30.115.  On June 29, 2004, you signed Form OCAS-1, 
indicating that you had reviewed the NIOSH Draft Report of Dose Reconstruction and agreed that it 
identified all of the relevant information you provided to NIOSH.  On July 7, 2004, NIOSH submitted 
the Final Report of Dose Reconstruction to the district office.  Pursuant to § 81.20 of the implementing 
NIOSH regulations, the district office used the information provided in that report to determine that 
there was a 30.89% probability that [Employee’s] breast cancer was caused by radiation exposure at 
the INEEL site.  42 C.F.R. § 81.20.  

On July 14, 2004, the district office issued a recommended decision in which it concluded that 
[Employee] does not qualify as a covered employee with cancer under 42 U.S.C. § 7384l(9)(B) as she 
does not meet the requirements shown in 42 U.S.C. § 7384n(b); that NIOSH performed dose 
reconstruction estimates in accordance with 42 U.S.C. § 7384n(d) of the EEOICPA and 42 C.F.R. § 
82.10; and that the Department of Labor completed the Probability of Causation calculation in 
accordance with 42 U.S.C. § 7384n(c)(3) and 20 C.F.R. § 30.213, which references Subpart E of 42 
C.F.R. § 81.  The district office recommended denial of your claim based on its conclusions.

Section 30.310(a) of the EEOICPA implementing regulations provides that, “Within 60 days from the 
date the recommended decision is issued, the claimant must state, in writing, whether he or she objects 
to any of the findings of fact and/or conclusions of law contained in such decision, including HHS’s 
reconstruction of the radiation dose to which the employee was exposed (if any), and whether a hearing
is desired.”  20 C.F.R. § 30.310(a).  Section 30.316(a) of those regulations further states that, “If the 
claimant does not file a written statement that objects to the recommended decision and/or requests a 
hearing within the period of time allotted in § 30.310, or if the claimant waives any objections to all or 
part of the recommended decision, the FAB may issue a final decision accepting the recommendation 
of the district office, either in whole or in part.”

 20 C.F.R. § 30.316(a).

After considering the written record of the claim forwarded by the district office, and after conducting 
the further development of the claim as was deemed necessary, the FAB hereby makes the following:

FINDINGS OF FACT

1. You filed a claim for survivor benefits on September 16, 2002. 

2. [Employee] was employed at the Idaho National Engineering and Environmental Laboratory, a 



Department of Energy facility,[1] from August 2, 1976 to December 1, 1981.  

3. [Employee] was diagnosed with breast cancer on June 12, 1998.  

4. [Employee] died on March 6, 2001 due to metastatic breast cancer.  

5. On July 7, 2004, NIOSH provided the district office a Final Report of Dose Reconstruction 
under the EEOICPA based on the evidence of record.  On September 14, 2004, the Final 
Adjudication Branch independently analyzed the information in that report and confirmed the 
30.89% probability determined by the district office.  

6. You did not submit evidence that establishes you are the surviving spouse of [Employee]. 

7. You have not filed any objections to the recommended decision within the 60 days allowed by §
30.310(b) of the EEOICPA regulations. 

Based on the above-noted findings of fact in this claim and pursuant to the authority granted by § 
30.316(a) of the EEOICPA regulations, the FAB hereby also makes the following:

CONCLUSIONS OF LAW

To establish eligibility for compensation as a result of cancer, it must first be established that 
[Employee] was a DOE employee, a DOE contractor employee or an atomic weapons employee who 
contracted cancer (that has been determined pursuant to guidelines promulgated by Health and Human 
Services, “to be at least as likely as not related to such employment”), after beginning such 
employment.  42 U.S.C. § 7384l(9) and 20 C.F.R. § 30.210.  The evidence of record establishes that 
[Employee] was a DOE employee who contracted breast cancer after beginning her employment at the 
INEEL.  On September 14, 2004, using the dose estimates provided by NIOSH, the FAB calculated the
probability of causation for [Employee’s] breast cancer with the software program known as 
NIOSH-IREP.  These calculations show that there was a 30.89% probability that [Employee’s] breast 
cancer was caused by her exposure to radiation during the period of her covered employment at the 
INEEL site.  Pursuant to 42 C.F.R. § 82.26, NIOSH will only complete dose estimates for the organ or 
tissue relevant to the primary cancer site(s).  It has been established by the medical evidence of record 
that [Employee] was diagnosed with multiple masses of metastatic breast carcinoma within the liver.  
Evidence was not submitted that establishes she was diagnosed with liver cancer; therefore dose 
estimates were not completed for that organ. 

Because the evidence of record does not establish that [Employee’s] cancer was “at least as likely as 
not” (a 50% or greater probability) caused by her employment at the INEEL site within the meaning of 
§ 7384n of the Act, I find that you are not entitled to benefits under the Act, and that your claim for 
compensation must be denied.

Additionally, you did not submit evidence that establishes you are an eligible survivor as defined under 
the EEOICPA.  Pursuant to § 7384s(e)(2) of the EEOICPA, if a covered employee eligible for payment 
dies before filing a claim under this title, a survivor of that employee may file a claim for such 
payment.  42 U.S.C. § 7384s(e)(2).  Payment may be made to a surviving spouse if it is established that
the spouse was married to the employee for at least one year immediately prior to the employee’s 
death.  See 42 U.S.C. § 7384s(e)(3)(A).  



Washington, DC

Thomasyne L. Hill

Hearing Representative

Final Adjudication Branch

[1] U.S. Department of Energy.  Idaho National Engineering and Environmental Laboratory.  Time Period:  1949 to 
Present.  Worker Advocacy Facility List.  Available: http://tis.eh.doe.gov/advocacy/faclist/showfacility.cfm [retrieved 
September 14, 2004].

EEOICPA Fin. Dec. No. 37539-2005 (Dep’t of Labor, November 2, 2005)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. §7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claim for benefits 
under § 7384 of the Act is denied.

STATEMENT OF THE CASE
On October 23, 2002, you filed a Form EE-1, Claim for Benefits under the EEOICPA.  The claim was 
based, in part, on the assertion that you were an employee of a Department of Energy (DOE) contractor
at a DOE facility.  You stated on the Form EE-1 that you were filing for esophageal cancer. You 
submitted medical evidence establishing that you were diagnosed with esophageal cancer on April 12, 
2002.  
On the Form EE-3, Employment History, you stated you were employed as a sheet metal worker at the 
Y-12 plant in Oak Ridge, Tennessee, for the period of April 1, 1974 to February 12, 2002.  You stated 
that during this employment, you visited the Oak Ridge, Portsmouth, and Paducah gaseous diffusion 
plants several times a year, as well as X-10 (the Oak Ridge National Laboratory, or ORNL).  In 
addition you visited the Idaho National Engineering and Environmental Laboratory (INEEL) in 
Scoville, Idaho.  The district office verified this employment as April 1, 1974 to February 11, 2002, 
including a period of temporary duty at INEEL from April 10, 1992 to May 18, 1992.
To determine the probability of whether you sustained cancer in the performance of duty, as required to
determine eligibility for benefits under § 7384 of the Act, the Jacksonville district office referred the 
application package to the National Institute for Occupational Safety and Health (NIOSH) for radiation
dose reconstruction.  20 C.F.R. § 30.115.  NIOSH reported annual dose estimates from the date of 
initial radiation exposure during covered employment, to the date the cancer was first diagnosed.  A 
summary and explanation of information and methods applied to produce these dose estimates, 
including your involvement through an interview and review of the dose report, are documented in the 
“NIOSH Report of Dose Reconstruction under EEOICPA.”  On March 27, 2004, you signed Form 
OCAS-1, indicating the NIOSH Draft Report of Dose Reconstruction had been reviewed and agreeing 
that it identified all of the relevant information provided to NIOSH.  The district office received the 
final NIOSH Report of Dose Reconstruction on June 1, 2004.

Pursuant to the implementing NIOSH regulations, the district office used the information provided in 
this report to determine that there was a 28.1% probability that your cancer was caused by radiation 
exposure at the DOE facilities in which you worked.  42 C.F.R. § 81.20.  The Final Adjudication 
Branch independently confirmed the 28.1% probability.



On March 4, 2005, the Denver district office issued a recommended decision concluding that you are 
not entitled to compensation since your cancer is not covered under § 7384 of the Act.

The recommended decision informed you that you had sixty days to file any objections, and that period
ended on May 3, 2005.  On May 6, 2005, the Final Adjudication Branch received your letter of 
objection and request for a hearing dated May 6, 2005.  The hearing was held on July 20, 2005, in Oak 
Ridge, Tennessee.  

In accordance with the implementing regulations, a claimant is allowed thirty days after the hearing is 
held to submit additional evidence or argument, and twenty days after a copy of the transcript is sent to 
them to submit any changes or corrections to that record.  20 C.F.R. §§ 30.314(e), 30.314(f).  By letter 
dated August 8, 2005, the transcript was forwarded to you.  No response was received.

OBJECTIONS

Pursuant to the implementing regulations, if the claimant objects to NIOSH’s dose reconstruction the 
Final Adjudication Branch (FAB) will evaluate the factual findings upon which NIOSH based the dose 
reconstruction.  However, the methodology used by NIOSH in arriving at estimates of radiation doses 
received by an employee is binding on the FAB.  20 C.F.R. § 30.318(b). 

1.       The dose reconstruction did not take into account the multitude of x-rays you had to take on 
account of your work-related injuries (mostly back injuries).   You estimate you had several hundred of 
these x-rays.  You would not have been hurt if it had not been for your work, and these x-rays were 
required under workers’ compensation in order to receive benefits.  (Hearing Transcript (HT) pages 7 
through 8.)

NIOSH procedures do not consider doses from medical x-ray procedures as applicable to include in an 
employee’s dose reconstruction other than those required as a condition of employment.  This is both a 
factual objection and an objection to NIOSH methodology, since medical x-ray doses due to 
work-related injuries are not covered under NIOSH procedures.  NIOSH methodology is binding on 
the FAB.

2.       You stated that at Y-12 the main radiation was alpha radiation and there is no way to reconstruct 
an alpha dose.  DOE painted over the alpha radiation on the walls, but over time the paint flecked off.  
(HT pages 8 through 11.)

3.       You were exposed to quite bit of the alpha radiation through ingestion and breathing.  Their shop 
did a lot of grinding and modification of equipment from other parts of the plant, including process 
areas.  They also worked on amphibious landing craft that was armored with a mixture of depleted 
uranium and other metals.  Therefore, you think the majority of your radiation exposure was internal 
rather than external.  However, you were not involved in any bioassay monitoring.  (HT pages 8 
through 11, and pages 15 through 17) 

The second and third objections concern the accuracy of the dose reconstruction.  The main issue 
concerns your exposure to alpha radiation through ingestion and breathing and the fact that you did not 
participate in a bioassay monitoring program.  The basic principle of dose reconstruction is to 
characterize the occupational radiation environment to which a worker was exposed using available 
worker and/or workplace monitoring information.  In cases where radiation exposures in the workplace



environment cannot be fully characterized based on available data, default values based on reasonable 
scientific assumptions are used as substitutes.  The approaches for determining your external and 
internal dose are discussed in detail in NIOSH’s dose reconstruction report.  Since your concerns focus 
on internal dose, the discussion below will also focus on this area of the dose reconstruction.

NIOSH reviewed your employment records and no records of bioassay monitoring results were found.
 NIOSH notes that internal monitoring programs are applied to individuals who are likely to be 
exposed to radiation from internally-deposited radioactive material.  Personnel who are not selected for
internal dose monitoring programs are less likely to be exposed.  However, to account for any 
incidental dose that may have been received but not documented, NIOSH assigned internal dose based 
on a hypothetical intake assuming an intake of 28 radionuclides.  NIOSH considered that this resulted 
in an intake that greatly exceeds any possible actual intake by you because this level of activity would 
be expected to be detectable by workplace indicators.  Additionally, these nuclides would not all be 
found in a single location on site. 

In the “Dose from Radiological Incidents” section of the dose reconstruction report NIOSH indicated 
that you worked with contaminated parts and equipment.  In the course of this work you may have 
received external radiation exposures from the contamination or internal radiation exposures during 
grinding, cutting, or welding activities if protective measures such as enclosures or ventilation were not
adequate.  However, NIOSH considered that these potential exposures were accounted for in this dose 
reconstruction by the claimant-favorable assumptions applied in the calculation of both external and 
internal doses.

For the purposes of the dose reconstruction, NIOSH believes they assigned you the highest reasonably 
possible radiation dose related to radiation exposure and intake using available dosimetry data, when 
available, and maximizing assumptions in the absence of documented exposures.  The NIOSH 
approach is based on current science, documented experience and relevant data.  These objections are 
challenges of the dose reconstruction methodology, which is binding on the FAB.

4.       Your physician linked your cancer to radiation.  You have no family history of cancer and no 
unhealthy habits (smoking or drinking).  (HT pages 9 through 10)

5.       Out of a group of 60-70 co-workers, you believe a much higher amount died of cancer than 
would have died in a similar size group involved in non-radiation work.  (HT pages 17 through 19)

The fourth and fifth objections concern statements that your cancer was caused by occupational 
radiation exposure and that there is no family history of cancer and no unhealthy habits.  You also 
noted that a much higher number of co-workers died of cancer than would have died in a similar size 
group involved in non-radiation work.  It is a scientific fact that ionizing radiation may cause some 
cancers, but no one can be certain in any specific case.  The software program, named the 
NIOSH-Interactive RadioEpidemiological Program (NIOSH-IREP), is based on NIOSH regulations 
found at 42 C.F.R. part 81 and uses the updated version of radioepidemiological tables developed by 
the National Institutes of Health as a basis for determining probability of causation for employees 
covered under EEOICPA.  NIOSH-IREP allows claims examiners to apply the National Cancer 
Institute risk models directly to data for an individual claimant.  

Scientists evaluate the likelihood that radiation causes cancer in a worker by using medical and 
scientific knowledge about the relationship between specific types and levels of radiation dose and the 



frequency of cancers in exposed populations.  If research determines that a specific type of cancer 
occurs more frequently among a population exposed to a higher level of radiation than a comparable 
population (a population with less radiation exposure but similar in age, gender, and other factors that 
have a role in health), and if the radiation exposure levels are known in the two populations, then it is 
possible to estimate the proportion of cancers in the exposed population that may have been caused by 
a given level of radiation.  

The probability of causation (PoC) means the probability or likelihood that a cancer was caused by 
radiation exposure incurred by a covered employee in the performance of duty.  The PoC is calculated 
as the risk of cancer attributable to radiation exposure (RadRisk) divided by the sum of the baseline 
risk of cancer to the general population.  42 C.F.R. § 81.4(n).  DOL uses NIOSH-IREP to estimate the 
probability that an employee’s cancer was caused by his/her individual radiation dose.  The model 
takes into account the employee’s cancer type, year of birth, year of cancer diagnosis, and exposure 
information such as years of exposure, as well as the dose received from gamma radiation, X-rays, 
alpha radiation, beta radiation, and neutrons during each year.  None of the risk models explicitly 
accounts for exposure to other occupational, environmental, or dietary carcinogens.  

NIOSH-IREP allows DOL to take into account uncertainty concerning the information being used to 
estimate individualized exposure and to calculate the PoC.  Accounting for uncertainty is important 
because it can have a large effect on the PoC estimates for a specific individual.  As required by 
EEOICPA, DOL uses the upper 99% credibility limit to determine whether the cancers of employees 
were caused by their radiation doses.  This helps minimize the possibility of denying compensation to 
claimants under EEOICPA for those employees with cancers likely to have been caused by 
occupational radiation exposures.  

Factors which may or may not potentially predispose an employee to the carcinogenic effects of 
radiation to the affected site, such as family history of cancer, exposure to other toxic substances, or the
effect that radiation dose to other organs/tissues may have on the dose directly to the primary cancer 
site, are not part of the NIOSH-IREP model.  

These objections are challenges of the methodology that OWCP uses to determine if a claimed cancer 
was at least as likely as not related to covered employment (i.e., the probability of causation 
methodology).  This methodology is binding on the FAB.   

In summary, your objections are challenges of fact which do not require a rework by NIOSH, 
challenges of NIOSH methodology, which is binding on the FAB, and challenges of the OWCP’s 
probability of causation methodology, which is binding on the FAB.  

FINDINGS OF FACT
1)  You filed a Form EE-1 on October 23, 2002, based on your esophageal cancer.
2)  You were diagnosed with esophageal cancer on April 12, 2002.
3)  You were employed at the Y-12 plant in Oak Ridge, Tennessee, for the period of April 1, 1974 to 
February 11, 2002.
4)  The probability that your cancer was due to radiation exposure at the DOE facilities in which you 
worked is 28.1%.
5)  On March 4, 2005, the Denver district office issued a recommended decision concluding that you 
are not entitled to compensation in the amount of $150,000 since your cancer is not covered under § 
7384 of the Act.  



6)  You requested a hearing, which was held on July 20, 2005, in Oak Ridge, Tennessee.  The 
objections raised are challenges of fact which do not require a change in the dose reconstruction or 
challenges of NIOSH methodology, which is binding on the FAB.  20 C.F.R. § 30.318(b).

CONCLUSIONS OF LAW
The undersigned has reviewed the facts and the recommended decision issued by the Jacksonville 
district office on March 4, 2005, and finds that the evidence submitted before and during the hearing 
does not establish that your esophageal cancer was at least as likely as not related to your employment 
at the covered facilities in which you worked as specified by § 7384 of the Act.  42 U.S.C. § 7384n.  
The evidence in the record does not establish that you are entitled to compensation under § 7384 of the 
Act because the calculation of “probability of causation” does not show that there is a 50% or greater 
likelihood that your cancer was caused by radiation exposure received at DOE facilities in the 
performance of duty.  Therefore, I find that the decision of the Denver district office is supported by the
evidence and the law and cannot be changed based on the objections you submitted.  

As explained in § 30.110(c) of the implementing regulations, “Any claim that does not meet all of the 
criteria for at least one of these categories as set forth in these regulations must be denied.”  20 C.F.R. §
30.110(c).  The undersigned hereby denies payment of lump sum compensation and medical benefits 
under § 7384 of the Act.

Jacksonville, FL

Mark Stewart

Hearing Representative

EEOICPA Fin. Dec. No. 38748-2004 (Dep’t of Labor, September 13, 2004)

NOTICE OF FINAL DECISION FOLLOWING REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42
U.S.C. § 7384 et seq. (EEOICPA or the Act).  A claimant who receives a recommended denial from the 
district office is entitled to file objections to the decision.  20 C.F.R. § 30.310.  Since you submitted a 
written objection to recommended decision but did not specifically request a hearing, a review of the 
written record was performed.  20 C.F.R. § 30.312.

In reviewing any objections submitted, the FAB will review the written record, any additional evidence
or argument submitted by the claimant, and conduct any additional investigation determined to be 
warranted in the case.  20 C.F.R. § 30.313.  

For the reasons set forth below, your claim for benefits is denied.  

STATEMENT OF THE CASE
On November 12, 2002, you filed a Form EE-1, Claim for Benefits under the EEOICPA.  The claim 
was based, in part, on the assertion that you were an employee of a Department of Energy (DOE) 
contractor at a DOE facility.  You stated on the Form EE-1 that you were filing for lung cancer.  You 
submitted medical evidence establishing that you were diagnosed with lung cancer on December 7, 



2000.[1]  
On the Form EE-3, Employment History, you stated you were employed at the Savannah River Site in 
Aiken, South Carolina from August 1988 through April 1993.  The DOE verified your employment at 
the Savannah River Site as August 23, 1988 through April 29, 1993.  In order to be eligible for benefits,
the evidence must establish that your cancer was at least as likely as not related to your employment at 
a Department of Energy (DOE) facility.
To determine the probability of whether you sustained cancer in the performance of duty, the 
Jacksonville district office referred the application package to the National Institute for Occupational 
Safety and Health (NIOSH) for radiation dose reconstruction.  20 C.F.R. § 30.115.  The NIOSH 
reported annual dose estimates from the date of initial radiation exposure during covered employment, 
to the date the cancer was first diagnosed.  A summary and explanation of information and methods 
applied to produce these dose estimates, including your involvement through an interview and review 
of the dose report, are documented in the “NIOSH Report of Dose Reconstruction under EEOICPA.”  
On June 21, 2004, you signed Form OCAS-1, indicating the NIOSH Draft Report of Dose 
Reconstruction had been reviewed and agreeing that it identified all of the relevant information 
provided to the NIOSH.  The district office received the final NIOSH Report of Dose Reconstruction 
on June 28, 2004.

The district office used the information provided in this report to determine that there was a 27.04% 
probability that your cancer was caused by radiation exposure at the Savannah River Site.  42 C.F.R. § 
81.20.  The FAB independently analyzed the information in the NIOSH report, confirming the 27.04% 
probability.
On July 2, 2004, the Denver district office issued a recommended decision denying your claim for 
compensation, concluding that you are not entitled to compensation since your lung cancer is not “at 
least as likely as not” related to employment at the covered facility.

Attached to the recommended decision was a notice of claimant rights, which stated that you had 60 
days in which to file an objection to the recommended decision and/or request a hearing.  You were 
also advised that, if there was no timely objection filed, the recommended decision would be affirmed 
and you would be deemed to have waived the right to challenge the decision.  This 60-day period 
expired on August 31, 2004.  
The implementing regulations provide that within 60 days from the date the recommended decision is 
issued, the claimant must state, in writing, whether he or she objects to any of the findings of fact 
and/or conclusions of law contained in such decision, including the NIOSH’s reconstruction of the 
radiation dose to which the employee was exposed (if any), and whether a hearing is desired.  20 C.F.R.
§ 30.310(a).  The regulations further provide that if the claimant does not file a written statement that 
objects to the recommended decision and/or requests a hearing within the 60 days, or if the claimant 
waives any objections to all or part of the recommended decision, the FAB may issue a final decision 
accepting the recommendation of the district office, either in whole or in part.  20 C.F.R. § 30.316(a).  
If the claimant objects to the NIOSH dose reconstruction, the FAB will evaluate the factual findings 
upon which NIOSH based the dose reconstruction.  However, the methodology used by NIOSH in 
arriving at estimates of radiation doses received by an employee is binding on the FAB.  

On July 15, 2004, the Final Adjudication Branch received your letter of objection.  In your letter, you 
stated that you believed too many people had worked on your dose reconstruction, and that you did not 
believe that computers could be used to reconstruct someone’s illness.  Your objections have been 
reviewed.
Congress directed NIOSH to create a method of calculating the probability that a compensable cancer 
occurred “in the performance of duty.”  The risk models used by NIOSH take into account the 



employee’s cancer type, year of birth, year of cancer diagnosis, and exposure information such as years
of exposure, as well as the dose received from the various types of radiation during each year, along 
with epidemiological studies of cancer rates.  Some of the data that may be included in the dose 
reconstruction include, but are not limited to: internal dosimetry (such as results from urinalysis); 
external dosimetry data (such as film badge readings); workplace monitoring data (such as air sample 
results); workplace characterization data (such as type and amount of radioactive material processed); 
and descriptions of the type of work performed at the work location.  When dose information is not 
available, is very limited, or the dose of record is low, NIOSH may use the highest reasonably possible 
radiation dose, based on reliable science, documented experience, and relevant data, to complete a 
claimant’s dose reconstruction.  The guiding principle in conducting these dose reconstructions is to 
ensure that the assumptions are fair, consistent, and well-grounded in the best available science, while 
ensuring uncertainties in the science and data are handled to the advantage, rather than to the detriment,
of the claim when feasible.  The use of a computer to calculate the probability of causation is required, 
due to the vast amounts of data involved.  Furthermore, the reconstruction is of the probable radiation 
dose received during employment, and not the diagnosed illness.  The issues that you raised concern 
methodology, and are binding on the FAB.  

FINDINGS     OF FACT
1)  On November 12, 2002, you filed a Form EE-1, Claim for Benefits under the EEOICPA, based on 
your lung cancer.
2)  You were employed at the Savannah River Site from August 23, 1988 through April 29, 1993.
3)  You were diagnosed with lung cancer on December 7, 2000.
4)  Based on the dose reconstruction performed by the NIOSH, the district office calculated the 
probability of causation (the likelihood that the cancer was caused by radiation exposure incurred while
working at a covered facility) for lung cancer.  The district office calculated a probability of causation 
of 27.04% and determined that this condition was not “at least as likely as not” (a 50% or greater 
probability) related to employment at the covered facility.  The FAB independently analyzed the 
information in the NIOSH report, confirming the 27.04% probability.
5)  On July 2, 2004, the Denver district office issued a recommended decision denying your claim for 
compensation, concluding that you are not entitled to compensation since your lung cancer is not “at 
least as likely as not” related to employment at the covered facility.

6)  You submitted a written objection to the recommended decision, and a review of the written record 
was conducted.

CONCLUSIONS     OF LAW
Based on my review of the evidence of record and the recommended decision, I find that the evidence 
does not establish that your lung cancer was at least as likely as not related to your employment at a 
covered facility.  42 U.S.C. § 7384n.  I also find that the decision of the district office cannot be 
changed based on the objections submitted.  As provided in the implementing regulations, any claim 
that does not meet all of the criteria for at least one of these categories as set forth in these regulations 
must be denied.  20 C.F.R. § 30.110(b).  

Under the Act, you are not entitled to benefits and your claim for compensation is denied.  42 U.S.C. § 
7384s.
Jacksonville, FL

Sidne M. Valdivieso

Hearing Representative



[1]The district office reported a diagnosis date of December 8, 2000 to NIOSH.  Despite this discrepancy, the percentage of 
probability of causation would not be materially affected as both dates are within the same year.

EEOICPA Fin. Dec. No. 38748-2004 (Dep’t of Labor, September 13, 2004)

NOTICE OF FINAL DECISION FOLLOWING REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42
U.S.C. § 7384 et seq. (EEOICPA or the Act).  A claimant who receives a recommended denial from the 
district office is entitled to file objections to the decision.  20 C.F.R. § 30.310.  Since you submitted a 
written objection to recommended decision but did not specifically request a hearing, a review of the 
written record was performed.  20 C.F.R. § 30.312.

In reviewing any objections submitted, the FAB will review the written record, any additional evidence
or argument submitted by the claimant, and conduct any additional investigation determined to be 
warranted in the case.  20 C.F.R. § 30.313. 

For the reasons set forth below, your claim for benefits is denied.  

STATEMENT OF THE CASE
On November 12, 2002, you filed a Form EE-1, Claim for Benefits under the EEOICPA.  The claim 
was based, in part, on the assertion that you were an employee of a Department of Energy (DOE) 
contractor at a DOE facility.  You stated on the Form EE-1 that you were filing for lung cancer.  You 
submitted medical evidence establishing that you were diagnosed with lung cancer on December 7, 
2000.[1]  
On the Form EE-3, Employment History, you stated you were employed at the Savannah River Site in 
Aiken, South Carolina from August 1988 through April 1993.  The DOE verified your employment at 
the Savannah River Site as August 23, 1988 through April 29, 1993.  In order to be eligible for benefits,
the evidence must establish that your cancer was at least as likely as not related to your employment at 
a Department of Energy (DOE) facility.
To determine the probability of whether you sustained cancer in the performance of duty, the 
Jacksonville district office referred the application package to the National Institute for Occupational 
Safety and Health (NIOSH) for radiation dose reconstruction.  20 C.F.R. § 30.115.  The NIOSH 
reported annual dose estimates from the date of initial radiation exposure during covered employment, 
to the date the cancer was first diagnosed.  A summary and explanation of information and methods 
applied to produce these dose estimates, including your involvement through an interview and review 
of the dose report, are documented in the “NIOSH Report of Dose Reconstruction under EEOICPA.”  
On June 21, 2004, you signed Form OCAS-1, indicating the NIOSH Draft Report of Dose 
Reconstruction had been reviewed and agreeing that it identified all of the relevant information 
provided to the NIOSH.  The district office received the final NIOSH Report of Dose Reconstruction 
on June 28, 2004.

The district office used the information provided in this report to determine that there was a 27.04% 
probability that your cancer was caused by radiation exposure at the Savannah River Site.  42 C.F.R. § 
81.20.  The FAB independently analyzed the information in the NIOSH report, confirming the 27.04% 
probability.
On July 2, 2004, the Denver district office issued a recommended decision denying your claim for 
compensation, concluding that you are not entitled to compensation since your lung cancer is not “at 



least as likely as not” related to employment at the covered facility.

Attached to the recommended decision was a notice of claimant rights, which stated that you had 60 
days in which to file an objection to the recommended decision and/or request a hearing.  You were 
also advised that, if there was no timely objection filed, the recommended decision would be affirmed 
and you would be deemed to have waived the right to challenge the decision.  This 60-day period 
expired on August 31, 2004.  
The implementing regulations provide that within 60 days from the date the recommended decision is 
issued, the claimant must state, in writing, whether he or she objects to any of the findings of fact 
and/or conclusions of law contained in such decision, including the NIOSH’s reconstruction of the 
radiation dose to which the employee was exposed (if any), and whether a hearing is desired.  20 C.F.R.
§ 30.310(a).  The regulations further provide that if the claimant does not file a written statement that 
objects to the recommended decision and/or requests a hearing within the 60 days, or if the claimant 
waives any objections to all or part of the recommended decision, the FAB may issue a final decision 
accepting the recommendation of the district office, either in whole or in part.  20 C.F.R. § 30.316(a).  
If the claimant objects to the NIOSH dose reconstruction, the FAB will evaluate the factual findings 
upon which NIOSH based the dose reconstruction.  However, the methodology used by NIOSH in 
arriving at estimates of radiation doses received by an employee is binding on the FAB.  

On July 15, 2004, the Final Adjudication Branch received your letter of objection.  In your letter, you 
stated that you believed too many people had worked on your dose reconstruction, and that you did not 
believe that computers could be used to reconstruct someone’s illness.  Your objections have been 
reviewed.
Congress directed NIOSH to create a method of calculating the probability that a compensable cancer 
occurred “in the performance of duty.”  The risk models used by NIOSH take into account the 
employee’s cancer type, year of birth, year of cancer diagnosis, and exposure information such as years
of exposure, as well as the dose received from the various types of radiation during each year, along 
with epidemiological studies of cancer rates.  Some of the data that may be included in the dose 
reconstruction include, but are not limited to: internal dosimetry (such as results from urinalysis); 
external dosimetry data (such as film badge readings); workplace monitoring data (such as air sample 
results); workplace characterization data (such as type and amount of radioactive material processed); 
and descriptions of the type of work performed at the work location.  When dose information is not 
available, is very limited, or the dose of record is low, NIOSH may use the highest reasonably possible 
radiation dose, based on reliable science, documented experience, and relevant data, to complete a 
claimant’s dose reconstruction.  The guiding principle in conducting these dose reconstructions is to 
ensure that the assumptions are fair, consistent, and well-grounded in the best available science, while 
ensuring uncertainties in the science and data are handled to the advantage, rather than to the detriment,
of the claim when feasible.  The use of a computer to calculate the probability of causation is required, 
due to the vast amounts of data involved.  Furthermore, the reconstruction is of the probable radiation 
dose received during employment, and not the diagnosed illness.  The issues that you raised concern 
methodology, and are binding on the FAB.  

FINDINGS     OF FACT
1)  On November 12, 2002, you filed a Form EE-1, Claim for Benefits under the EEOICPA, based on 
your lung cancer.
2)  You were employed at the Savannah River Site from August 23, 1988 through April 29, 1993.
3)  You were diagnosed with lung cancer on December 7, 2000.
4)  Based on the dose reconstruction performed by the NIOSH, the district office calculated the 
probability of causation (the likelihood that the cancer was caused by radiation exposure incurred while
working at a covered facility) for lung cancer.  The district office calculated a probability of causation 



of 27.04% and determined that this condition was not “at least as likely as not” (a 50% or greater 
probability) related to employment at the covered facility.  The FAB independently analyzed the 
information in the NIOSH report, confirming the 27.04% probability.
5)  On July 2, 2004, the Denver district office issued a recommended decision denying your claim for 
compensation, concluding that you are not entitled to compensation since your lung cancer is not “at 
least as likely as not” related to employment at the covered facility.

6)  You submitted a written objection to the recommended decision, and a review of the written record 
was conducted.

CONCLUSIONS     OF LAW
Based on my review of the evidence of record and the recommended decision, I find that the evidence 
does not establish that your lung cancer was at least as likely as not related to your employment at a 
covered facility.  42 U.S.C. § 7384n.  I also find that the decision of the district office cannot be 
changed based on the objections submitted.  As provided in the implementing regulations, any claim 
that does not meet all of the criteria for at least one of these categories as set forth in these regulations 
must be denied.  20 C.F.R. § 30.110(b).  

Under the Act, you are not entitled to benefits and your claim for compensation is denied.  42 U.S.C. § 
7384s.
Jacksonville, FL

Sidne M. Valdivieso

Hearing Representative

[1]The district office reported a diagnosis date of December 8, 2000 to NIOSH.  Despite this discrepancy, the percentage of 
probability of causation would not be materially affected as both dates are within the same year.

EEOICPA Fin. Dec. No. 47583-2004 (Dep’t of Labor, February 2, 2005)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under Part B of the Energy Employees Occupational Illness Compensation Program Act of 2000, as 
amended, 42 U.S.C. § 7384 et seq. (EEOICPA  or the Act).  For the reasons stated below, your claim is 
denied.

STATEMENT OF THE CASE

On July 25, 2003, you filed a claim (Form EE-1) for benefits under Part B of the EEOICPA.  On the 
Form EE-1, you identified brain cancer, oligodendroglioma, as the diagnosed condition for which you 
sought compensation.  In support of your claim, you submitted medical records that discuss an April 3, 
2003 biopsy of the brain tumor which revealed an anaplastic oligodendroglioma.  The Department of 
Energy (DOE) verified that you were employed by various contractors at the Hanford[1] site 
intermittently from 1964 thorugh 1998.[2]  The medical and employment evidence submitted show that
you were diagnosed with brain cancer after beginning employment at a DOE facility.  

To determine the probability that you sustained cancer in the performance of duty while employed at 



the Hanford site, on September 10, 2003 the district office forwarded a complete copy of your case 
record to the National Institute for Occupational Safety and Health (NIOSH) for dose reconstruction.  
On April 29, 2004, you signed Form OCAS-1, indicating that you had reviewed the NIOSH Draft 
Report of Dose Reconstruction and agreed that it identified all of the relevant information you provided
to NIOSH.  On May 5, 2004, NIOSH provided the district office with a copy of the dose reconstruction
report in which you were given an overestimate of radiation dose using claimant-favorable assumptions
related to radiation exposure and intake.  NIOSH considered the internal and external radiation doses 
based on dosimetry records from the DOE, dosimetry parameters applicable to the Hanford site, current
science, and information obtained in the computer assisted telephone interview (CATI).  Using the dose
estimates provided by NIOSH and the software program NIOSH-IREP, the district office calculated the
probability of causation for the brain cancer.  These calculations show that the probability that your 
cancer was caused by exposure to radiation during your employment at the Hanford site is 25.05%.   

In review of your case file, the district office noticed that NIOSH performed the dose reconstruction 
based on ICD-9 code 191 instead of the correct ICD-9 code 191.8.  However, NIOSH procedure 
indicates that the models used in the external and internal dose reconstruction and the IREP model are 
the same for all ICD-9 codes under 191.  The dose reconstruction as performed is appropriate and is not
affected by the fourth digit (in this case).  Accordingly, on June 1, 2004, the district office issued a 
recommended decision to deny your claim for benefits.  The district office found that you filed a claim 
under Part B of the EEOICPA on July 25, 2003 but that your brain cancer is not “at least as likely as 
not” caused by your employment at a covered facility, within the meaning of 42 U.S.C. § 7384n(b).  As
such, the district office concluded that you are not a “covered employee with cancer” as defined by 42 
U.S.C. § 7384l(9)(B)(i) and that you are not entitled to compensation under Part B of the EEOICPA.

On July 23, 2004, the FAB received your written objections to the recommended decision.  In your 
letter of objection you specifically objected to the fact that the NIOSH dose reconstruction failed to 
show that your cancer was “at least as likely as not related” to your employment at the Hanford site.  
On September 8, 2004, a hearing was held via telephone attended by your authorized representative, 
[Name of Representative].  Throughout the hearing testimony and in your letter of objection, it was 
stated that the use of the wrong ICD-9 code and the incorrect location of the tumor (left versus right) in
the dose reconstruction needs further investigation.  You did not submit any additional evidence to 
support your objections.

After considering the evidence of record, the NIOSH report, your objections to the recommended 
decision, and after conducting a hearing, the FAB hereby makes the following:

FINDINGS OF FACT

1.         You were employed at a covered DOE facility, the Hanford site, during a 
covered period.

2.         You were diagnosed with a covered occupational illness, brain cancer, after 
beginning employment at a DOE facility.

3.         There is a 25.05% probability that the brain cancer was caused by exposure to 
radiation during your employment at the Hanford site.  

Based on the above-noted findings of fact in this claim, the FAB hereby also makes the following:



CONCLUSIONS OF LAW

The purpose of the EEOICPA is to provide “compensation of covered employees and, where 
applicable, survivors of such employees, suffering from illnesses incurred by such employees in the 
performance of duty for the Department of Energy and certain of its contractors and subcontractors.” 
42 U.S.C. § 7384d(b).  In order to be afforded coverage, the claimant must first establish that the 
employee had been diagnosed with an “occupational illness,” defined by the Act as “a covered 
beryllium illness, cancer referred to in § 7384l(9)(B). . .or chronic silicosis, as the case may be.”  42 
U.S.C. § 7384l(15).  You identified and submitted medical documentation consistent with the diagnosis
of brain cancer, which is a cancer covered under the EEOICPA.

The Act explains that a “covered employee with cancer” is, among other things, a DOE or AWE 
employee who contracted that cancer after beginning employment at a DOE or AWE facility, if and 
only if that individual is determined to have sustained that cancer in the performance of duty.  42 
U.S.C. § 7384l(9)(B).  In order to establish that the employee “sustained that cancer in the performance
of duty,” § 30.115 of the implementing regulations instructs the district office to forward a complete 
copy of your case record to NIOSH for dose reconstruction.  20 C.F.R. § 30.115.  NIOSH attempts to 
determine how high the exposures could possibly be for someone who worked at the Hanford site 
during the covered period, given what is known about the exposures of the workers.  This approach 
forms the basis for the NIOSH dose reconstruction using a series of the highest exposures for various 
exposure modes (internal vs. external) at different times during the duration of the entire project.  

NIOSH’s approach to conclude the dose reconstruction process based on claimant-favorable 
assumptions, which includes using the same model for ICD-9 code 191 and ICD-9 code 191.8, is 
consistent with its methodology.  Section 30.318 of the regulations states that “The methodology used 
by HHS in arriving at reasonable estimates of the radiation doses received. . .is binding on the FAB.” 
20 C.F.R. § 30.318.  Therefore, your request for a re-work to consider the location of the brain tumor 
and the correct ICD-9 code is a challenge to the methodology utilized by NIOSH and will not be 
addressed by the FAB.   

Based on NIOSH’s findings, the district office determined that the probability that your brain cancer 
was caused by exposure to radiation during your employment at the Hanford site is 25.05%.  The FAB 
independently analyzed the information in the NIOSH report, confirming that the factual evidence 
reviewed by NIOSH was properly addressed, and that there is a 25.05% probability that your cancer is 
related to your employment at the Hanford site.  Since your probability of causation is less than 50%, it
is determined that you did not incur cancer in the performance of duty for an AWE or DOE facility.  
Accordingly, you do not meet the statutory definition of a “covered employee with cancer” and your 
claim for compensation must be denied. 

I find that the district office’s June 1, 2004 recommended decision is correct and I accept those findings
and the recommendations of the district office.  Accordingly, your claim for compensation under Part B
of the EEOICPA is hereby denied.

Washington, DC

Vawndalyn B. Feagins

Hearing Representative



Final Adjudication Branch

[1] The Hanford site is identified on the DOE’s Covered Facility List as a DOE facility from 1942 through the present.  

[2] For the purpose of the dose reconstruction, NIOSH considered the employment from 1964 through 1998 to be 
continuous.

EEOICPA Order No. 50245-2004 (Dep’t of Labor, April 14, 2011)

ORDER DENYING REQUEST FOR RECONSIDERATION

This is the response to the claimant’s December 28, 2010 request for reconsideration of the November 
30, 2010 decision of the Final Adjudication Branch (FAB) on his survivor claim under both Part B and 
Part E of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA), 42 U.S.C. § 7384 et seq.  In that decision, FAB concluded that with respect to Part B, the 
employee’s pancreatic cancer was not sustained “in the performance of duty,” as that term is defined in 
§ 7384n(b), because it is not “at least as likely as not” (a 50% or greater probability) that such cancer 
was related to the radiation doses she received during her covered employment at a Department of 
Energy (DOE) facility—Hangar 481, Kirtland Air Force Base (AFB)—from March 1, 1989 through 
June 30, 1994.  FAB also concluded that with respect to Part E of EEOICPA, the employee was not a 
“covered DOE contractor employee,” as that term is defined in § 7385s(1), because it is also not at 
least as likely as not that her exposure to toxic substances at Hangar 481 was a significant factor in 
aggravating, contributing to, or causing her pancreatic cancer.  It was because of these two conclusions 
that the claim for survivor benefits due to the employee’s pancreatic cancer under Part B, and for her 
death due to pancreatic cancer under E, was denied.  A decision on the Part E claim for the employee’s 
death due to acoustic neuroma, however, was deferred pending further development. 

In support of his December 28, 2010 reconsideration request, the claimant raised a number of 
interwoven and somewhat confusing arguments.  To the extent that I can discern what they are, his 
arguments in support of his request are as follows.

1.  FAB should have found that the period of the employee’s covered employment began when she 
started work for Ross Aviation at Hangar 481, Kirtland AFB, on December 9, 1985, rather than when 
Hangar 481 became a covered DOE facility on March 1, 1989, because Ross Aviation had contracts 
with DOE and its predecessor agencies starting in 1970, and because those contracts show that Ross 
Aviation began working at Hangar 481 in 1984.  In conjunction with this argument, which the claimant 
raised earlier in the adjudication of his claim, he asserts that copies of the contracts in question that he 
submitted have either never been considered, or were not considered by the appropriate agency of the 
Department of Labor.

2.  FAB wrongly found that the employee’s diagnosed acoustic neuroma was not an “occupational 
illness” that is compensable under Part B that should have been taken into account during the dose 
reconstruction process and the determination of the probability of causation for the Part B claim.

3.  FAB wrongly concluded that the effect of the employee’s alleged exposure to radiation prior to 
beginning her employment with Ross Aviation on December 9, 1985, as well as her alleged 
“non-employment” exposure during her accepted covered employment, could not be taken into account
when it determined the probability of causation for her pancreatic cancer.  The claimant contends that 



these alleged exposures to radiation can be inferred from evidence in the file and must be taken into 
account, because 42 U.S.C. § 7384n(c)(3)(C) provides that the regulatory guidelines for determining 
the probability of causation for cancer under Part B “shall take into consideration. . .other relevant 
factors.”  As was the case with the claimant’s first argument noted above, he made this particular 
argument previously in the adjudication of his claim.

4.  FAB wrongly concluded that the alleged radiation exposure of the employee “in other 
employments” was not covered under EEOICPA.  The claimant contends that this alleged radiation 
exposure should have been taken into account and “added to the worker’s total exposure. . . .”  While 
he acknowledges that the dose reconstruction methodology that the National Institute for Occupational 
Safety and Health (NIOSH) used to estimate the radiation dose of the employee is binding on FAB, he 
believes that FAB should have determined that his objections concerning the application of that 
methodology, as it related to the alleged exposures in question, needed to be considered by NIOSH and 
therefore should have returned the Part B claim to the district office for referral to NIOSH for such 
consideration.  To support this argument regarding the employee’s radiation dose, he asserts that:

[G]eneral principles of workers [sic] compensation law contemplate that a worker who was exposed to 
radiation in multiple employments, like the worker in this case, is not limited to an analysis of exposure
during the last term of injurious employment.  Rather, in such cases the sum total of the worker’s 
exposure during successive employments should be taken into account in assessing the effect of the 
worker’s last injurious exposure to radiation, and in so doing the exposure with the last employer. . .is 
given its due weight in contributing to the onset of a subsequently occurring cancer.  

Similar to the first and third arguments listed above, the claimant raised this argument previously in the
adjudication of his EEOICPA claim.

5.  The claimant was not afforded the opportunity to present his objections regarding the dose 
reconstruction for the employee to NIOSH, which he acknowledges is “the agency which most 
logically has the expertise to evaluate the merits” of his position.  Therefore, the claimant believes that 
FAB should have returned his Part B claim to the district office for referral to NIOSH so it could 
consider his contention that the dose reconstruction for the employee should have included her 
non-employment and “other employments” exposures.

After careful consideration of these arguments, and for the reasons set forth below, the request for 
reconsideration is hereby denied.

With regard to the first argument noted above, and as set out in FAB’s November 30, 2010 decision, 
there is no dispute that Ross Aviation performed work under contracts it had with DOE and its 
predecessor agencies as early as February of 1970, and that the evidence establishes that the employee 
started working for Ross Aviation on December 9, 1985.  The pertinent question for the purposes of the
claimant’s survivor claim, however, concerns where Ross Aviation did its work under its contracts with 
DOE that covered the period of the employee’s employment from December 9, 1985 through June 30, 
1994.  Contrary to the claimant’s allegations noted above, the contracts at issue have, in fact, been 
previously reviewed by the Director of the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC), which is the division of the Office of Workers’ Compensation Programs that
administers EEOICPA[1], when NIOSH provided her with copies of them and asked, in a September 
30, 2009 letter regarding the petition to add a class of employees at Hangar 481 to the Special Exposure
Cohort the claimant filed with NIOSH, whether those contracts were sufficient to expand the “covered”



period of Hangar 481 as a DOE facility.  In her February 2, 2010 response, the Director noted that after 
carefully reviewing those contracts, it was her conclusion that they did not support changing the 
determination that Ross Aviation was a DOE contractor at Hangar 481, Kirtland AFB, for the period 
March 1, 1989 through February 29, 1996.  Those same contracts were also carefully considered yet 
again when the claimant submitted copies of them to the case file in support of his claim, and are 
briefly described below:

 Contract No. AT(29-2)-2859 (covering February 1, 1970 through January 31, 1973) states that 
Ross Aviation would be performing air transport services for the Atomic Energy Commission 
(AEC) “at the Albuquerque Sunport, , .”  There is no mention in this contract that any of the 
work being done by Ross Aviation will be done at Kirtland AFB. 

 Contract No. AT(29-2)-3276 (covering February 1, 1973 through January 31, 1974, with 
multiple modifications that extended the coverage to February 28, 1979 and changed the 
contract number to E(29-2)-3276 when the AEC was replaced by the Energy Research and 
Development Administration (ERDA)) states that the “main operations base shall be maintained
at the Contractor’s facility at the Albuquerque International Airport. . . .”  Again, there is no 
mention in this contract or its modifications that any of the work being done by Ross Aviation 
will be done at Kirtland AFB. 

 Modification number A011 to Contract No. EY-76-C-04-3276 (extending the coverage of that 
contract from March 1, 1979 through February 29, 1984 and changing the contract number to 
DE-AC04-76DP03276 when ERDA was replaced by DOE) states that the “main operations 
base shall be maintained at the Government’s existing facility at the Albuquerque International 
Airport. . . .”  This modification also fails to state that any of the work being done by Ross 
Aviation will be done at Kirtland AFB. 

 Modification number M016 to Contract No. DE-AC04-76DP03276 (covering the period of 
March 1, 1980 to February 28, 1981) states that the location at which Ross Aviation is 
maintaining and flying Government-furnished aircraft is “the Main Base - .”[2]  Once again, 
there is no mention in this modification that any of the work being done by Ross Aviation will 
be done at Kirtland AFB. 

 Contract No. DE-AC04-89AL52318 (covering March 1, 1989 through February 28, 1990, with 
extensions through February 29, 1996) is the earliest contract that describes the location at 
which Ross Aviation is working as “Government-owned facilities located on Kirtland Air Force 
Base, New Mexico.”  Because Contract No. DE-AC04-89AL52318 is a “Management and 
Operations” contract, this also means that Ross Aviation became a DOE contractor at that time 
within the meaning of 42 U.S.C. § 7384l(12)(B)(ii), because it was an “entity” that entered into 
a “management and operations” contract with DOE at a DOE facility, i.e., Hangar 481, Kirtland 
AFB. 

As noted above, and as previously stated in FAB’s November 30, 2010 decision, there is no probative 
and persuasive evidence specifying that Ross Aviation performed its work under a contract with DOE 
at Hangar 481, Kirtland AFB, prior to March 1, 1989.  In this regard, and again as pointed out by FAB 
in the November 30, 2010 decision, the non-contractual evidence the claimant submitted in support of 
this argument is of diminished probative value when compared to the actual contracts described above. 
Accordingly, there is no basis for extending the covered period for that facility to include the earlier 



period that the employee worked there beginning on December 9, 1985, and this argument does not 
warrant reconsideration of FAB’s November 30, 2010 decision.

As for the second argument described above, FAB’s November 30, 2010 decision specifically informed
the claimant that acoustic neuroma is not an “occupational illness,” as that term is defined in § 
7384l(15), and therefore is not compensable under Part B.  While he contends that acoustic neuroma is 
a cancer and therefore it should have been taken into account by NIOSH when it reconstructed the 
employee’s radiation dose and by DEEOIC when it determined the probability of causation based on 
that dose reconstruction, acoustic neuroma is actually a benign tumor of the eighth cranial nerve.  The 
only reference to that illness in the medical evidence is in an August 11, 2000 report by Dr. Jorge 
Sedas, in which Dr. Sedas related the employee’s history of a “right-sided acoustic tumor – stable”; 
there is no medical evidence in the file showing that the reported tumor was malignant (cancer).  The 
provisions of 42 U.S.C. § 7384n(b), (c), and (d) regarding the dose reconstruction process and the 
determination of probability of causation are applicable only for the purpose of determining whether 
cancer was sustained in the performance of duty.  For those reasons, this second argument also does 
not warrant reconsideration of the November 30, 2010 decision of FAB.

In the third argument described above, the claimant contends that FAB should have taken the 
employee’s alleged exposure to radiation prior to beginning her employment with Ross Aviation and 
her alleged non-employment exposure during her accepted covered employment, which he asserts can 
be inferred from the evidence in the file, into account as “other relevant factors” when it determined the
probability of causation for the employee’s pancreatic cancer under Part B.  While he is correct that § 
7384n(c)(3)(C) of EEOICPA directs that the regulatory guidelines for determining the probability of 
causation for cancer claimed under Part B “shall take into consideration. . .other relevant factors,” the 
task of devising these guidelines (and taking those “other relevant factors” into account) pursuant to 
that statutory directive was assigned to the Secretary of Health and Human Services (HHS), not the 
Secretary of Labor, by the President in Sec. 2(b)(i)(A) of Executive Order 13179 of December 7, 2000. 
65 Fed. Reg. 77487 (December 11, 2000).[3]  While DEEOIC is required by 42 C.F.R. § 81.20(b) to 
apply the HHS regulatory guidelines, which have been incorporated into the NIOSH Interactive 
RadioEpidemiological Program (NIOSH-IREP), DEEOIC does not have the authority to alter the 
guidelines to take into account the particular non-covered employment exposures the claimant alleges 
that the employee experienced both prior to and away from her covered employment at Hangar 481 as 
“other relevant factors” when determining the probability of causation for her pancreatic cancer under 
Part B.  On the contrary, as Paragraph 2.0 of the User’s Guide the for the Interactive 
RadioEpidemiological Program (NIOSH-IREP) states:

The NIOSH-IREP computer code is a web-based program that estimates the probability that an 
employee’s cancer was caused by his or her individual radiation dose.  Personal information (e.g., birth 
year, year of cancer diagnosis, gender) and exposure information (e.g., exposure year, dose) may be 
entered manually or through the use of an input file.  For application by the U.S. Department of Labor 
(DOL), the input file option is used to preset all personal information, exposure information, and 
system variables.  These input files are created by NIOSH for each individual claim and transmitted to 
the appropriate DOL district office for processing.[4] (emphasis added)

Accordingly, the claimant’s third argument also does not warrant granting his request to reconsider 
FAB’s November 30, 2010 decision.

In the fourth argument in support of the claimant’s request, he contends that the employee’s alleged 
radiation exposures “in other employments” should have been taken into account and “added to the 



worker’s total exposure” as “other relevant factors.”  As FAB’s November 30, 2010 decision noted, the 
issue of what radiation dose to include is exclusively under the control of NIOSH, pursuant to the 
President’s assignment of the task of performing dose reconstructions to the Secretary of HHS (which 
then re-delegated it to NIOSH) in Sec. 2(b)(iii) of Executive Order 13179.  Also, the statute itself, at § 
7384n(d)(1), restricts the dose to be used to determine probability of causation to radiation exposure 
that occurred solely “at a facility,” which in the employee’s case, means the dose she received when 
Hangar 481 was a DOE facility—March 1, 1989 through June 30, 1994.  HHS has issued regulations 
governing the dose reconstruction process at 42 C.F.R. part 82, and those regulations do not provide for
any consideration of pre-employment and non-employment radiation exposures in estimating radiation 
dose incurred at a DOE facility, regardless of the claimant’s belief that principles of workers’ 
compensation require such consideration.  Because consideration of the “other relevant factors” 
referred to in 42 U.S.C. § 7384n(c)(3)(C), which as noted above, refers solely to the determination of 
probability of causation, this fourth argument also does not warrant reconsideration of the November 
30, 2010 FAB decision on the claim.

Finally, in the fifth argument, the claimant asserts that FAB should have returned his Part B claim to the
district office for referral to NIOSH, so NIOSH could consider his contention that the dose 
reconstruction for the employee should have included non-employment and “other employments” 
exposures.  While there is no dispute that NIOSH is “the agency which most logically has the expertise 
to evaluate the merits” of his position, the fact remains that the claimant was provided with the 
opportunity, at multiple points during the dose reconstruction process at NIOSH, to submit whatever 
evidence he had regarding the employee’s radiation exposures for consideration by NIOSH.  Further, as
discussed above, the types of exposures at issue here are simply not covered under EEOICPA.  
Therefore, there was no reason for FAB to return the Part B claim to the district office for referral to 
NIOSH, and this final argument, like the preceding four, does not provide a sufficient basis for 
reconsidering FAB’s November 30, 2010 decision.

I must deny the request for reconsideration because the claimant has not submitted any argument or 
evidence which justifies reconsideration of the November 30, 2010 final decision.  That decision of 
FAB is therefore final on the date of issuance of this denial of the request for reconsideration.  See 20 
C.F.R. § 30.319(c)(2).

Cleveland, 

Tracy Smart

Hearing Representative

Final Adjudication Branch

[1]  The sources of authority for administering EEOICPA are set out at 20 C.F.R. § 30.1,which states that the Director of the 
Office of Workers’ Compensation Programs (and his designee the Director of DEEOIC) has the primary responsibility to 
administer EEOICPA, except for those activities assigned to other agencies.  This responsibility includes the “exclusive 
authority to. . . interpret the provisions of EEOICPA,” among them the statutory definition of “Department of Energy 
facility” at § 7384l(12).

[2]  The case file also contains numerous other modifications of Contract No. DE-AC04-76DP03276, but those other 
modifications also do not include a “Statement of Work” provision identifying the location where Ross Aviation was to 
perform its work; thus, they are not described above.  For example, modification number M062 extended the provisions of 
that contract to cover the period from March 1, 1984 through February 28, 1989 (during which the employee began working



for Ross Aviation), but contained no language whatsoever that described where Ross Aviation performed its work for DOE.

[3]  See also 20 C.F.R. § 30.2(b) (“. . .HHS has promulgated regulations at 42 CFR part 81 that set out guidelines that 
OWCP follows when it assesses the compensability of an employee’s radiogenic cancer”) and 20 C.F.R. § 30.213(b) 
(“HHS’s regulations satisfy the legal requirements in section 7384n(c) of the Act, which also sets out OWCP’s obligation to 
use them in its adjudication of claims for radiogenic cancer filed under Part B of the Act, and provide the factual basis for 
OWCP to determine if the ‘probability of causation’ (PoC) that an employee’s cancer was sustained in the performance of 
duty is 50% or greater (i.e., it is ‘at least as likely as not’ causally related to employment), as required under section 
7384n(b)”).

[4]  See: http://www.cdc.gov/niosh/ocas/pdfs/irep/irepug56.pdf(last visited April 13, 2011).

EEOICPA Fin. Dec. No. 55286-2006 (Dep’t of Labor, August 22, 2008)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claims for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the FAB accepts the claims of 
[Claimant #1], [Claimant #2], and [Claimant #3] for compensation under Part B of EEOICPA in the 
amount of $150,000.00 ($50,000.00 payable to each) for the employee’s occupational illness of 
prostate cancer metastasized to the bone. 

STATEMENT OF THE CASE

On September 20, 2002, [Employee’s spouse] filed a Form EE-2 with the Division of Energy 
Employees Occupational Illness Compensation (DEEOIC) and a Form DOE F 350.3 with the 
Department of Energy (DOE), seeking benefits as the surviving spouse of [Employee].  [Employee’s 
spouse] identified the claimed conditions of prostate cancer and bone cancer.  On May 8, 2003, 
[Employee’s spouse] died and her claim was administratively closed under Part B on March 31, 2004, 
and under Part E on October 6, 2005. 

[Claimant #1] (on March 10, 2004), [Claimant #2] (on April 5, 2004), and [Claimant #3] (on April 5,
2004) each submitted a Form EE-2 with DEEOIC as the surviving children of [Employee].  They 
claimed [Employee] developed prostate cancer and bone cancer as a result of his employment at the 
Hanford site.   

[Employee’s spouse] had submitted a Form EE-3 in which she alleged that [Employee] was employed
at the Hanford site as a truck driver with E.I. DuPont Nemours & Company (Du Pont) from December 
1943 to December 1944, with General Electric Company (GE) as a millwright from July 6, 1954 to 
January 3, 1965, and as a millwright with Battelle-Northwest (Battelle) at the Pacific Northwest 
National Laboratory (PNNL) from January 4, 1965 to July 8, 1983.  A representative of DOE verified 
that [Employee] was employed at the Hanford site, a DOE facility, by DuPont, a DOE contractor, from
December 14, 1943 to December, 1944, and by GE, another DOE contractor, as a millwright from July
6, 1954 to December 31, 1964, and with Battelle at PNNL, a second DOE facility, from January 4, 
1965 to July 29, 1983.  The Oak Ridge Institute for Science and Education (ORISE) database 
contained information verifying that [Employee] was employed at the Hanford site starting on July 6, 
1954.  DOE records establish that [Employee] had worked in Area 200 West during his employment at
the Hanford site. 



The medical evidence of record includes a pathology report, dated October 3, 1988, in which Dr. 
Thomas D. Mahony diagnosed prostate cancer.  The medical evidence of record also includes a whole 
body bone scan conducted on September 27, 1988, which noted the metastases of the prostate cancer 
to the bone of the skull, ribs, thoracic vertebra, pelvis and right femur. 

The evidence of record includes a copy of the employee’s death certificate, which indicates that 
[Employee] was married at the time of his death on October 4, 1991 to [Employee’s spouse].  You 
also submitted a copy of [Employee’s spouse]’s death certificate.  [Employee]’s death certificate lists 
the cause of his death on October 4, 1991 as arrhythmia due to myocardial infarction, coronary heart 
disease, and cancer of the prostate metastases.  In support of your claims, you each submitted a copy of
your birth certificate showing that you are the biological children of [Employee] and that [Claimant 
#1] was born on May 26, 1957, [Claimant #2] was born on October 4, 1941, and that [Claimant #3] 
was born on March 3, 1950.  At the time of the employee’s death on October 4, 1991, [Claimant #1] 
was 34 years old, [Claimant #2] was 50 years old, and [Claimant #3] was 41years old.  [Claimant 
#1] produced sufficient evidence to show the change in her surname.   

To determine the probability that [Employee]’s prostate cancer was sustained in the performance of 
duty, the Seattle district office referred the case to the National Institute for Occupational Safety and 
Health (NIOSH) for radiation dose reconstruction.  In a prior final decision dated May 8, 2006, the 
FAB denied the Part B claims of [Claimant #1], [Claimant #2], and [Claimant #3] because there was
only a 24.78% probability that the employee’s prostate cancer was caused by radiation exposure at the 
Hanford site.  The FAB concluded that [Employee] did not qualify as a covered employee with cancer 
under Part B, that the dose reconstruction estimates and the probability of causation calculations were 
performed according to EEOICPA and its regulations, and that [Claimant #1], [Claimant #2], and 
[Claimant #3] were not entitled to survivor benefits under Part B of EEOICPA.   

On March 29, 2007, NIOSH issued OCAS-PEP-012 Rev-00, entitled “Program Evaluation Plan:  
Evaluation of Highly Insoluble Plutonium Compounds.”  It was NIOSH’s determination that the 
existence of the highly insoluble plutonium compound at the Hanford site should be considered Type 
Super S plutonium in dose reconstructions for employees at that site.  The PEP provided NIOSH’s plan 
for evaluating dose reconstructions for certain claims to determine the impact of highly insoluble 
plutonium compounds at particular sites.  The change went into effect on February 6, 2007.  See 
EEOICPA Bulletin No. 07-19 (issued May 16, 2007). 

On April 2, 2008, a Director’s Order was issued vacating the FAB’s May 8, 2006 final decision and 
reopening the Part B claims of [Claimant #1], [Claimant #2], and [Claimant #3] for further 
development.  The Director’s Order instructed the Seattle district office to forward the case to NIOSH 
for rework of the employee’s dose reconstruction pursuant to EEOICPA Bulletin No. 07-27 (issued 
August 8, 2007).  

On April 7, 2008, your claims were returned to NIOSH for rework of the employee’s radiation dose 
reconstruction; however the dose reconstruction was not completed following the addition of a 
particular class of Hanford employees to the Special Exposure Cohort (SEC). 

On May 30, 2008, the Secretary of Health and Human Services (HHS) designated a class of employees 
at the Hanford site for inclusion in the SEC.  This designation went into effect on June 29, 2008.  The 
class consists of all employees of DOE, its predecessor agencies, and DOE contractors or 
subcontractors who worked from:  (1)  September 1, 1946 though December 31, 1961 in the 300 area; 



or (2) January 1, 1949 through December 31, 1968 in the 200 areas (East and West) at the Hanford 
Nuclear Reservation in Richland, Washington for a number of work days aggregating at least 250 work
days occurring either solely under this employment or in combination with work days within the 
parameters established for one or more other classes of employees in the SEC.  

On July 18, 2008, the Seattle district office recommended acceptance of your claims for survivor 
benefits under Part B, concluding that the employee is a member of the above-noted addition to the 
SEC, since he was employed at Hanford for an aggregate of 250 days or more during the SEC period 
and was diagnosed with prostate cancer that metastasized to the bone.  Secondary (metastatic) bone 
cancer is a “specified” cancer under EEOICPA.  The district office concluded that [Claimant #1], 
[Claimant #2], and [Claimant #3] are the surviving children of the employee and entitled to survivor 
benefits under Part B of the Act, in the amount of $150,000.00, to be divided equally among them in 
the amount of $50,000.00 each.   

On July 21, 2008, the FAB received written notification from [Claimant #2] indicating that neither he,
nor anyone in his family, had ever filed for or received any payments, awards, or benefits from a 
lawsuit, tort suit, third-party claim or state workers’ compensation claim in relation to [Employee]’s 
cancer.  [Claimant #2] stated that he has never pled guilty to or been convicted of fraud in connection 
with an application for or receipt of federal or state workers’ compensation.  Further, he averred that 
other than [Claimant #1] and [Claimant #3], there were no other individuals who might qualify as a 
survivor of [Employee].  On July 21, 2008, the FAB also received [Claimant #2]’s written notification
indicating that he waived all rights to file objections to the findings of fact and conclusions of law in 
the July 18, 2008 recommended decision.  

On July 22, 2008, the FAB received written notification from [Claimant #1] indicating that neither 
she, nor anyone in her family, had ever filed for or received any payments, awards, or benefits from a 
lawsuit, tort suit, third party claim or state workers’ compensation claim in relation to [Employee]’s 
cancer.  [Claimant #1] further stated that she has never pled guilty to or been convicted of fraud in 
connection with an application for or receipt of federal or state workers’ compensation.  Further, she 
averred that other than [Claimant #2] and [Claimant #3], there were no other individuals who might 
qualify as a survivor of [Employee].  On July 22, 2008, the FAB also received [Claimant #1]’s written
notification indicating that she waived all rights to file objections to the findings of fact and 
conclusions of law in the July 18, 2008 recommended decision.  

On July 24, 2008, the FAB received written notification from [Claimant #3] indicating that neither he,
nor anyone in his family, had ever filed for or received any payments, awards, or benefits from a 
lawsuit, tort suit, third party claim or state workers’ compensation claim in relation to [Employee]’s 
cancer.  [Claimant #3] further stated that he has never pled guilty to or been convicted of fraud in 
connection with an application for or receipt of federal or state workers’ compensation.  Further, he 
indicated that other than [Claimant #2] and [Claimant #1], there were no other individuals who might
qualify as a survivor of [Employee].  On July 24, 2008, the FAB also received [Claimant #3]’s written
notification indicating that he waived all rights to file objections to the findings of fact and conclusions
of law in the July 18, 2008 recommended decision.  

After considering the evidence of record, the FAB hereby makes the following:

FINDINGS OF FACT



1.      On September 20, 2002, [Employee’s spouse] filed a claim for benefits under EEOICPA as the 
surviving spouse of [Employee].  [Employee’s spouse] died on May 8, 2003, and her claim was 
administratively closed under Part B on March 31, 2004, and under Part E on October 6, 2005.
2.      [Claimant #1], [Claimant #2] and [Claimant #3] each submitted claims for survivor benefits 
under EEOICPA, as the surviving children of [Employee].
3.      [Claimant #1], [Claimant #2] and [Claimant #3] are the biological children of [Employee]. 
 [Claimant #1], [Claimant #2] and [Claimant #3] are the only children and eligible survivors of the 
employee. 
4.      The employee worked at the Hanford site, with DuPont from December 14, 1943 to December 
31, 1944, with GE from July 6, 1954 to December 31, 1964, and at PNNL with Battelle from January 
4, 1965 to July 29, 1983.  The employee was monitored for radiation exposures and worked in Area 
200 West during his employment at the Hanford site.  This employment met or exceeded 250 
aggregate work days, and qualifies [Employee] as a member of the SEC.  
5.      The employee was diagnosed with metastatic bone cancer of the skull, ribs, thoracic vertebra, 
pelvis, and right femur, which is a “specified” cancer, on September 27, 1988, after starting work at a 
DOE facility.  
6.      [Claimant #1], [Claimant #2] and [Claimant #3] each stated that they, or anyone in their 
family, had never filed for or received any settlement or award from a lawsuit, tort suit, or third-party 
claim in relation to the illnesses claimed.  [Claimant #1], [Claimant #2] and [Claimant #3] have 
never pled guilty to or been convicted of any charges connected with an application for or receipt of 
federal or state workers’ compensation, nor have they or anyone in their family ever filed for or 
received any payments, awards, or benefits for a state workers’ compensation claim in relation to 
[Employee]’s cancer.  
Based on the above noted findings of fact, the FAB hereby also makes the following:

CONCLUSIONS OF LAW

Section 30.316(a) of the EEOICPA regulations provides that, if the claimant waives any objections to 
all or part of the recommended decision, the FAB may issue a final decision accepting the 
recommendation of the district office, either in whole or in part.  See 20 C.F.R. § 30.316(a).  
[Claimant #1], [Claimant #2] and [Claimant #3] waived their right to file objections to the findings 
of fact and conclusions of law contained in the July 18, 2008 recommended decision issued on their 
claims for benefits under EEOICPA.   

In order to be afforded coverage under Part B of EEOICPA, you must establish that [Employee] has 
been diagnosed with an occupational illness incurred as a result of his exposure to silica, beryllium, 
and/or radiation.  Further, the illness must have been incurred while he was in the performance of duty 
for DOE or certain of its contractors.  The evidence of record indicates that the employee worked in 
covered employment at Hanford from December 14, 1943 to December 31, 1944, and from July 6, 
1954 to December 31, 1964, and at PNNL from January 4, 1965 to July 29, 1983 in Area 200 West.  
The period of employment from July 6, 1954 to December 31, 1961 exceeds the 250-day requirement 
as set forth in the SEC designation.  The medical evidence submitted in support of the claim shows 
that [Employee] was diagnosed with metastatic bone cancer of the skull, ribs, thoracic vertebra, pelvis 
and right femur, which is a “specified” cancer, on September 27, 1988, which was more than 5 years 
after his initial exposure to radiation.  

Accordingly, the employee is a member of the SEC and is a “covered employee with cancer” under § 
7384l(9)(A) of EEOICPA.  See EEOICPA Bulletin No. 08-33 (issued June 30, 2008).  Further, 
[Claimant #1], [Claimant #2] and [Claimant #3] are the surviving children of the employee as 



defined by § 7384s(e)(1)(B) and are entitled to compensation in the amount of $150,000.00, to be 
divided equally.

Seattle, Washington

Keiran Gorny

Hearing Representative

Final Adjudication Branch

EEOICPA Order No. 62728-2008 (Dep’t of Labor, July 1, 2009)

REMAND ORDER

This order of the Final Adjudication Branch (FAB) concerns the above-noted claim for survivor 
benefits under Part B of the Energy Employees Occupational Illness Compensation Program Act of 
2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the claim is 
remanded to the Cleveland district office for additional development to determine if the employee 
qualifies as a “covered employee with cancer” under Part B of EEOICPA.

On October 20, 2004, [Claimant] filed a claim for survivor benefits under Part B and a request for 
assistance under former Part D of EEOICPA, as the spouse of [Employee].  [Claimant] identified lung
cancer and mouth cancer as the medical conditions of [Employee] resulting from his employment for 
an atomic weapons employer.  Subsequent to [Claimant]’s filing a request for assistance under Part D, 
Congress amended EEOICPA by repealing Part D and enacting Part E.  As part of these amendments, 
Congress directed that the filing of a request for assistance under former Part D would be treated as a 
claim for benefits under the new Part E.  On August 2, 2005, [Claimant] filed another Part E claim 
based on the alleged condition of lung disease. 

On November 9, 2006, FAB issued a final decision denying [Claimant]’s claim for survivor benefits 
under Part E because the evidence did not establish that [Employee] was employed by a DOE 
contractor performing remediation activities at a covered Department of Energy (DOE) facility.  On 
July 31, 2008, FAB also issued a final decision to deny [Claimant]’s claim for survivor benefits under 
Part B because the evidence did not establish that [Employee] worked for a subsequent owner or 
operator of an atomic weapons employer facility at that atomic weapons employer facility.  On October
16, 2008, [Claimant] submitted an affidavit in which Ronald G. Proffitt indicated that he had worked 
with [Employee] at the General Steel Industries facility in Granite City , Illinois from 1963 to 1973.  
Based on this new evidence, the Director issued a January 13, 2009 Order vacating the FAB’s July 31, 
2008 final decision and reopening [Claimant]’s claim for survivor benefits under Part B.

On Form EE-3 (employment history), [Claimant] indicated that [Employee] worked for Granite City 
Steel (General Steel Castings) from April 1963 to December 2000.  On November 8, 2004, a 
representative from DOE verified that [Employee] worked for Granite City Steel from January 14, 
1974 to December 19, 2000.  Records from St. Elizabeth Medical Center dated March 17, 1980 and 
December 21, 2000 indicate that [Employee] worked for Granite City Steel located at 20th and 
Madison and 1520 20th Street, respectively, in Granite City, Illinois.  Earnings records from the Social 
Security Administration (SSA) indicate that [Employee] had earnings from National Roll [EIN 



deleted] from the second quarter of 1963 to the third quarter of 1973 and in 1978, and from National 
Steel Corporation [EIN deleted] from the first quarter of 1974 to 2001.  The General Steel Industries 
facility in Granite City, Illinois (also known as Old Betatron Building, General Steel Castings, General 
Steel Industries, Granite City Steel, and National Steel Company) is covered as an atomic weapons 
employer facility from 1953 to 1966.  This same facility is also covered for employees of subsequent 
owners and operators of this facility for residual radiation from 1967 to 1992, and also as a DOE 
facility for remediation activities in 1993.  

[Claimant] submitted medical records from [Employee]’s healthcare providers, including a July 12, 
2001 pathology report in which Dr. Samir K. El-Mofty diagnosed poorly differentiated squamous cell 
carcinoma of the floor of the employee’s mouth.  These medical records did not establish that 
[Employee] was diagnosed with lung cancer.  

[Claimant] submitted a copy of [Employee]’s death certificate, signed by Dr. M. Bavesik, which listed
the employee’s age as 60 as of the date of his death on November 28, 2001.  The death certificate 
indicated that the immediate cause of [Employee]’s death was cancer of the floor of the mouth, and 
that [Claimant] was [Employee]’s surviving spouse.  [Claimant] also submitted a copy of a July 8, 
1966 marriage certificate confirming her marriage to [Employee] on that date. 

To determine the probability of whether [Employee] contracted cancer in the performance of duty, the 
district office referred [Claimant]’s application package to the National Institute for Occupational 
Safety and Health (NIOSH) for radiation dose reconstruction.  The district office subsequently received
the NIOSH Report of Dose Reconstruction for the employee, dated August 7, 2007.  The dose 
reconstruction was based on [Employee]’s employment at the General Steel Industries facility from 
January 14, 1974 to December 19, 2000, and calculated the dose to his oral cavity from 1974 to the 
date his oral cavity cancer was diagnosed in 2001.  The district office used the information provided in 
this NIOSH report to determine that there was a 4.36% probability that [Employee]’s cancer was 
caused by ionizing radiation exposure at the General Steel Industries facility in Granite City, Illinois.

On April 23, 2009, the district office issued a recommended decision to deny [Claimant]’s claim for 
survivor benefits under Part B of EEOICPA based on the employee’s lung cancer, lung disease and 
mouth cancer.  In recommending denial of [Claimant]’s claim, the district office found that 
[Employee] had covered employment at Granite City Steel from January 14, 1974 to December 19, 
2000, but did not indicate what weight, if any, that it gave to the affidavit that [Claimant] submitted 
from Ronald G. Proffitt, or the SSA records indicating that [Employee] had reported earnings from 
National Roll from the second quarter of 1963 to the third quarter of 1973.  I note that evidence in the 
case file indicates that in 1994, SSA changed the company associated with [EIN deleted] from General
Steel Industries to National Roll; this change was shown in all SSA reports printed after 1994.  In the 
absence of evidence to the contrary, SSA records showing wages paid by General Steel Castings 
Corporation [EIN deleted] or by National Roll [EIN deleted] are considered sufficient proof of 
employment by General Steel at their covered Granite City location.  The November 8, 2004 
verification of employment by DOE is limited to employment at this facility by Granite City Steel (a 
subsequent owner and operator of this facility).   

The Federal (EEOICPA) Procedure Manual, Chapter 2-0600.10 (September 2004) requires the claims 
examiner to compare the dose reconstruction report to the evidence in the file.  If there are significant 
discrepancies between the information in the file and the dose reconstruction report, a new dose 
reconstruction report may be necessary. The Procedure Manual specifies that changed employment 
facilities or dates, or a change in the date of diagnosis outside of the month previously used, constitutes



a significant discrepancy.  NIOSH did not consider [Employee]’s dose prior to January 1974 and thus 
did not include his dose at the facility from April 1963 to that date in the dose reconstruction.  This 
constitutes a significant discrepancy.  A rework of the dose reconstruction is needed to determine if 
[Employee] qualifies as a covered employee with cancer under Part B based on his exposure to 
ionizing radiation during the performance of duty at a covered facility during a covered period.  This 
case should be returned to NIOSH for a rework of the dose reconstruction that includes [Employee]’s 
dose from April 1963.

Because a rework is necessary,[Claimant]’s claim for survivor benefits under Part B is not in posture 
for a final decision.  Pursuant to the authority granted to FAB by 20 C.F.R. § 30.317, [Claimant]’s 
claim is remanded to the Cleveland district office.  On remand, the district office should perform such 
further development it may deem necessary to determine if [Employee] qualifies as a covered 
employee with cancer.  This should include referring the case to NIOSH for a rework of the dose 
reconstruction using the correct covered employment dates.  After this development, the district office 
should issue a new recommended decision on [Claimant]’s claim for survivor benefits under Part B of 
EEOICPA.

Washington, DC

William J. Elsenbrock

Hearing Representative

Final Adjudication Branch

Medical evidence

EEOICPA Fin. Dec. No. 13677-2004 (Dep’t of Labor, September 28, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claim for benefits is
accepted.  

STATEMENT OF THE CASE

On October 26, 2001, you filed a claim for survivor benefits under the EEOICPA, Form EE-2, wherein 
you indicated that your late husband, [Employee] (hereinafter referred to as the employee), was 
diagnosed with “chronic lung disease,” throat cancer and left and right kidney cancer.  On Form EE-3 
(Employment History), you indicated that the employee was employed by E.I. Dupont at the Savannah 
River Site (SRS)[1] from 1952 until December 31, 1980.  In November, 2001, the Department of 
Energy (DOE) verified that the employee worked at the SRS from June 23, 1952 until December 31, 
1980.  You also submitted the employee’s death certificate and your marriage certificate in support of 
your claim as his only eligible surviving beneficiary.

You submitted medical evidence dated between October, 1984 and December, 1997.  As part of the 



medical evidence that you submitted was an October 31, 1984 pathology report by Dr. James V. Kasin, 
in which he diagnosed adenocarcinoma of the right kidney, and a May 20, 1986 pathology report by Dr.
Denyse N. Parnell, in which she diagnosed adenocarcinoma of the left kidney.  

In regard to the claimed condition of throat cancer, a December 3, 1997 discharge summary by Dr. Jack
L. Ratliff indicated that the employee had a “HX [history] of ENT [ear, nose and throat] cancer” and 
“bilateral neck resections for cancer of the base of his ‘nostril’.” However, the medical evidence of 
record is devoid of a pathology report to confirm the diagnosis of cancer to the ear, nose or throat.  In 
regard to the claimed condition of “chronic lung disease,” this is a non-covered condition under the 
Act.

In order for you to be eligible for benefits relating to the employee’s right and left kidney cancers, the 
evidence must establish that these two primary cancers were “at least as likely as not” related to the 
employee’s employment at a covered facility, pursuant to § 7384n(b) of the Act and § 30.210(b) of the 
implementing regulations.  42 U.S.C. § 7384n(b), 20 C.F.R. § 30.210(b).  To determine the probability 
of whether the employee sustained his cancers in the performance of duty, the district office referred 
your application package to the National Institute for Occupational Safety and Health (NIOSH) for 
radiation dose reconstruction on August 22, 2002 in accordance with § 30.115 of the implementing 
regulations.  20 C.F.R. § 30.115.  The district office submitted an amended application to NIOSH for 
dose reconstruction on May 17, 2004.

On June 26, 2004, you signed Form OCAS-1, indicating that you had reviewed the NIOSH Draft 
Report of Dose Reconstruction and agreed that it identified all of the relevant information you provided
to NIOSH.  The district office received the final NIOSH Report of Dose Reconstruction on July 1, 
2004.[2] Pursuant to §§ 81.20 and 81.25 of the implementing NIOSH regulations, the district office 
used the information provided in this report to determine that there was a 63.16% probability that the 
employee’s right and left kidney cancers were caused by radiation exposure at the SRS.  42 C.F.R. §§ 
81.20, 81.25. 

On August 20, 2004, the district office issued a recommended decision that concluded that you are the 
surviving spouse of the employee and that the employee’s right and left kidney cancers were “at least 
as likely as not” caused by his employment at the SRS.  It was therefore recommended that you receive
compensation in the amount of $150,000.  The district office also concluded that you did not submit 
sufficient medical evidence to establish the claimed conditions of throat cancer and “chronic lung 
disease” under the Act.

Therefore, based on a review of the case file evidence, I make the following, 

FINDINGS OF FACT

1. You filed a claim for survivor benefits on October 26, 2001. 

2. You submitted evidence which established that the employee worked at the SRS from June 23, 
1952 until December 31, 1980. 

3. You submitted evidence which established that the employee was diagnosed with right kidney 
cancer on October 31, 1984 and left kidney cancer on May 20, 1986. 



4. You submitted evidence which established that you are the employee’s surviving spouse. 

5. You did not submit sufficient medical evidence to establish that the employee was diagnosed 
with throat cancer. 

6. The claimed condition of “chronic lung disease” is not a covered occupational illness under the 
Act. 

7. NIOSH reported annual dose estimates for the employee’s two primary kidney cancers from the
date of initial radiation exposure during covered employment to the date of the cancers’ first 
diagnosis. A summary and explanation of information and methods applied to produce these 
dose estimates, including your involvement through an interview and review of the dose report, 
are documented in the “NIOSH Report of Dose Reconstruction under EEOICPA,” dated June 
18, 2004.   

8. Based on the dose reconstruction performed by NIOSH, the probability of causation (the 
likelihood that the cancer was caused by radiation exposure incurred while working at a covered
facility) for the employee’s right and left kidney cancers were “at least as likely as not” (a 50% 
or greater probability) related to his employment at a covered facility, as required by the 
EEOICPA. 

Therefore, based on a review of the case file evidence, I make the following:

CONCLUSIONS OF LAW

Pursuant to § 7384l(15) of the Act, a covered occupational illness “means a covered beryllium illness, 
cancer referred to in section 7384l(9)(B) of this title, specified cancer, or chronic silicosis, as the case 
may be.” 42 U.S.C. § 7384l(15).  The claimed condition of “chronic lung disease” is not a covered 
occupational illness under Part B of the EEOICPA.

Pursuant to § 30.211 of the implementing regulations, “a claimant establishes that the employee has or 
had contracted cancer with medical evidence that sets forth the diagnosis of cancer and the date on 
which that diagnosis was made.” 20 C.F.R. § 30.211.  Additionally, according to Chapter 2-600.3 
(September 2004) of the Federal (EEOICPA) Procedure Manual, sufficient medical evidence must be 
presented by the claimant in order to substantiate a diagnosis of cancer.  The case record must include 
medical evidence that lists a cancer diagnosis made by a qualified physician with tissue examinations 
described in a pathology report being the most conclusive method of diagnosis.  You did not submit 
sufficient medical evidence to establish that the employee was diagnosed with throat cancer under the 
EEOICPA.

The FAB independently analyzed the information in the NIOSH report, confirming the 63.16% 
probability of causation for the employee’s left and right kidney cancers.  I find that the evidence 
establishes that the employee’s left and right kidney cancers were “at least as likely as not” related to 
his employment at a covered facility, pursuant to § 7384n(b) of the Act and § 30.210(b) of the 
EEOICPA regulations.  42 U.S.C. § 7384n(b), 20 C.F.R. § 30.210(b).

On August 30, 2004, the FAB received written notification that you waived any and all objections to 
the recommended decision.  The undersigned has reviewed the facts and the recommended decision 



issued by the district office on August 20, 2004 and finds that the employee’s right and left kidney 
cancers were “at least as likely as not” caused by his employment at a covered facility pursuant to § 
7384n(b) of the Act, that he was a covered employee with cancer pursuant to § 7384l(9)(B)(i) of the 
Act, that you are the only eligible survivor of the covered employee pursuant to § 7384s(e)(2)(3)(A) of 
Act and that you are entitled to the sum of $150,000 pursuant to §§ 7384s(a), 7384s(e)(A) of the Act.  
42 U.S.C. §§ 7384n(b), 7384l(9)(B)(i), 7384s(a), 7384s(e)(A)(2)(3)(A).

Washington, DC

Richard Koretz

Hearing Representative

[1] According to the Department of Energy’s (DOE) Office of Worker Advocacy on the DOE website at 
http://tis.eh.doe.gov/advocacy/faclist/showfacility.cfm, the Savannah River Site (SRS) in Aiken, SC is a covered DOE 
facility from 1950 to the present.

[2] NIOSH originally submitted a “NIOSH Report of Dose Reconstruction” to the district office on March 31, 2004.  
However, after further review of the evidence and consultation with the EEOICPA senior health physicist, the district office 
determined that a re-work of the dose reconstruction was necessary in that the employee’s claimed throat cancer was 
erroneously included in the NIOSH dose reconstruction and that one of the employee’s two primary kidney cancers was 
erroneously omitted from the NIOSH dose reconstruction.  Therefore, on May 17, 2004 the district office submitted an 
amended application to NIOSH for dose reconstruction.          

EEOICPA Fin. Dec. No. 47856-2005 (Dep’t of Labor, July 21, 2005)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claims for compensation under §
7384 of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA or the Act).  See 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the Final 
Adjudication Branch accepts and approves your claims for compensation under 42 U.S.C. § 7384.  

STATEMENT OF THE CASE

On August 30, 2001, the employee’s surviving spouse filed a Form EE-2 (Claim for Survivor Benefits 
under the EEOICPA), based on lymphoma and peripheral bronchogenic carcinoma, and on July 24, 
2003, she passed away, and her claim was administratively closed.  On August 7 ([Claimant #1]) and 
September 9 ([Claimant #2], [Claimant #3], and [Claimant #4]), 2003, you filed Forms EE-2 under 
the EEOICPA, based on bronchogenic carcinoma and lymphoma.  

The record includes a Form EE-3 (Employment History Affidavit) that indicates the worker was 
employed by Reynolds Electrical and Engineering Company (REECo) at the Nevada Test Site (NTS) 
intermittently from 1957 to 1978, and that he wore a dosimetry badge.  A representative of the 
Department of Energy confirmed the employee was employed at NTS by REECo intermittently from 
August 23, 1958 to February 4, 1978.  

Medical documentation received included a copy of a Nevada Central Cancer Registry report that 
indicated an aspiration biopsy was performed on February 1, 1978, and it showed the employee was 
diagnosed with primary lung cancer.  A Valley Hospital discharge summary, dated February 4, 1978, 



indicated the employee had a tumor in the right upper lobe of the lung.  The record does not contain 
documentation demonstrating the employee was diagnosed with lymphoma.  

To determine the probability of whether the employee sustained the cancer in the performance of duty, 
the Seattle district office referred your case to the National Institute for Occupational Safety and 
Health (NIOSH) for radiation dose reconstruction in accordance with 20 C.F.R. § 30.115.  The district 
office received the final NIOSH Report of Dose Reconstruction dated April 20, 2005.  See 42 U.S.C. § 
7384n(d).  NIOSH noted the employee had worked at NTS intermittently from August 23, 1958 to 
February 4, 1978.  However, in order to expedite the claim, only the employment from 1966 through 
1970 was assessed.  NIOSH determined that the employee’s dose as reconstructed under the EEOICPA
was 71.371 rem to the lung, and the dose was calculated only for this organ because of the specific 
type of cancer associated with the claim.  NIOSH also determined that in accordance with the 
provisions of 42 C.F.R. § 82.10(k)(1), calculation of internal dose alone was of sufficient magnitude to 
consider the dose reconstruction complete.  Further, NIOSH indicated, the calculated internal dose 
reported is an “underestimate” of the employee’s total occupational radiation dose.  See NIOSH Report
of Dose Reconstruction, pp. 4, 5, 6, and 7.  

Using the information provided in the Report of Dose Reconstruction, the Seattle district office utilized
the Interactive RadioEpidemiological Program (IREP) to determine the probability of causation of the 
employee’s cancer, and reported in its recommended decision that the probability the employee’s lung 
cancer was caused by his exposure to radiation while employed at NTS was at least 50%.  

You provided copies of the death certificates of the employee and his spouse, copies of your birth 
certificates showing you are the natural children of the employee, and documentation verifying your 
changes of names, as appropriate.  

The record shows that you ([Claimant #1], [Claimant #2], [Claimant #3], [Claimant #4]) and 
[Claimant #5] filed claims with the Department of Justice (DOJ) for compensation under the 
Radiation Exposure Compensation Act (RECA).  By letter dated May 20, 2005, a representative of the 
DOJ reported that an award under § 4 of the RECA was approved for you; however, the award was 
rejected by [Claimant #1], [Claimant #2], [Claimant #3], and [Claimant #4].  

On June 14, 2005, the Seattle district office recommended acceptance of your claims for survivor 
compensation for the condition of lung cancer, and denial of your claims based on lymphoma.  

On June 12 ([Claimant #1] and June 20 ([Claimant #2], [Claimant #3], and [Claimant #4]), 2005, 
the Final Adjudication Branch received written notification from you indicating that you waive any 
and all rights to file objections to the recommended decision.  

FINDINGS OF FACT

1. On August 7 ([Claimant #1]) and September 9 ([Claimant #2], [Claimant #3], and [Claimant
#4]), 2003, you filed claims for survivor benefits.  

2. Documentation of record shows that the employee and his surviving spouse have passed away, 
you ([Claimant #1], [Claimant #2], [Claimant #3], and [Claimant #4]) are the children of the
employee, and you are his survivors.  



3. You ([Claimant #1], [Claimant #2], [Claimant #3], and [Claimant #4]) have rejected an 
award of compensation under the Radiation Exposure Compensation Act.  

4. The worker was employed at NTS by REECo, intermittently, from August 23, 1958 to February
4, 1978.  

5. The employee was diagnosed with lung cancer on February 1, 1978.  

6. The NIOSH Interactive RadioEpidemiological Program indicated at least a 50% probability 
that the employee’s cancer was caused by radiation exposure at NTS.  

7. The employee’s cancer was at least as likely as not related to his employment at a Department 
of Energy facility.  

CONCLUSIONS OF LAW

The evidence of record indicates that the worker was employed at NTS by REECo, intermittently, 
from August 23, 1958 to February 6, 1978.  Medical documentation provided indicated the employee 
was diagnosed with lung cancer on February 1, 1978; however, there is no evidence showing the 
employee was diagnosed with lymphoma, and your claims based on lymphoma must be denied.  

After establishing that a partial dose reconstruction provided sufficient information to produce a 
probability of causation of 50% or greater, NIOSH determined that sufficient research and analysis had
been conducted to end the dose reconstruction, and the dose reconstruction was considered complete.  
See 42 C.F.R. § 82.10(k)(1).  

The Final Adjudication Branch analyzed the information in the NIOSH Report of Dose Reconstruction 
and utilized the NIOSH-IREP to confirm the 63.34% probability that the employee’s cancer was caused
by his employment at NTS.  See 42 C.F.R. § 81.20. (Use of NIOSH-IREP).  Thus, the evidence shows 
that the employee’s cancer was at least as likely as not related to his employment at NTS.  

The Final Adjudication Branch notes that, in its Conclusions of Law, the recommended decision 
erroneously indicates the employee, [Employee], is entitled to compensation in the amount of 
$150,000.00; therefore, that Conclusion of Law must be vacated as the employee is deceased.  See 42 
U.S.C. § 7384s(a)(1).  

The Final Adjudication Branch notes that the record shows the employee passed away on February 4, 
1978.  However, his employment history indicates he worked at NTS until February 6, 1978.  
Consequently, for purposes of administration of the Act, his employment is considered to have ended 
on February 4, 1978.  

Based on the employee’s covered employment at NTS, the medical documentation showing his 
diagnosis of lung cancer, and the determination that the employee’s lung cancer was “at least as likely 
as not” related to his occupational exposure at NTS, and thus sustained in the performance of duty, the 
employee is a “covered employee with cancer,” under 42 U.S.C. § 7384l.  See 42 U.S.C. § 7384l(9)(B);
20 C.F.R. § 30.213(b); 42 C.F.R. § 81.2.  Further, as the record indicates there is one other potential 
beneficiary under the EEOICPA, you are each ([Claimant #1], [Claimant #2], [Claimant #3], and 
[Claimant #4]) entitled to survivor compensation under 42 U.S.C. § 7384 in the amount of 



$30,000.00.  As there is evidence that another survivor is a child of the employee, and potentially an 
eligible survivor under the Act, the potential share ($30,000.00) of the compensation must remain in 
the EEOICPA Fund.  See Federal (EEOICPA) Procedure Manual, Chapter 2-200.7c(2) (June 2004).  

Seattle, WA

_____________________________________

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch

EEOICPA Fin. Dec. No. 51475-2004 (Dep’t of Labor, August 20, 2004)

REVIEW OF THE WRITTEN RECORD AND NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  Upon a careful review of the facts and an independent review of the record, the 
Final Adjudication Branch concludes that the evidence of record is insufficient to allow compensation 
under the Act.  Accordingly, your claim for benefits is denied.

STATEMENT OF THE CASE

On November 19, 2003, you filed a Form EE-2 (Claim for Survivor Benefits under EEOICPA) and 
indicated that the employee was diagnosed with brain, rib cage, heart, and lung cancer.  Medical 
documentation submitted in support of the claim showed that the employee was diagnosed as having 
cancer with an unknown primary cancer site on April 30, 1981.  In addition, the employee’s death 
certificate indicated that he was diagnosed as having metastatic adenocarcinoma of the lung eight years
before the date of death, May 23, 1989.  

You also filed a Form EE-3 (Employment History) and indicated that the employee worked, from 1983 
to 1987, at the Lawrence Berkeley National Laboratory (LBNL).  In correspondence dated April 5, 
2004, a representative of the Department of Energy (DOE) reported that the employee was employed at
LBNL from February 1, 1983 to March 31, 1988.  The LBNL is recognized as a covered DOE facility 
from 1939 to the present.  See DOE, Office of Worker Advocacy, Facility List.  

By letter dated April 22, 2004, the Seattle district office notified you that the medical documentation 
provided indicated that the onset of the employee’s cancer occurred twenty-two months prior to the 
time he began employment at LBNL.  Further, the district office requested that you submit any 
additional evidence of either the employee’s cancer or his employment history, within fourteen days of 
the date of the letter, in order for the district office to determine if the employee was diagnosed as 
having a covered condition with a diagnosis date subsequent to the first date he began his employment 
at LBNL.  You submitted no additional evidence to show that the employee was diagnosed as having 
cancer on a date subsequent to his first date of employment at LBNL.  

On June 10, 2004, the Seattle district office recommended denial of your claim for benefits.  The 
district office found that the date of diagnosis of the employee’s illness preceded the initial date of his 



employment at LBNL, and concluded that the employee therefore did not qualify as a covered 
employee with cancer as defined in § 7384l(9).  See 42 U.S.C. § 7384l (9).  The district office also 
concluded that you are not entitled to compensation under § 7384s(e)(1).  See 42 U.S.C. § 7384s(e)(1).

The Final Adjudication Branch received your letter of objection to the recommended decision and 
additional medical documentation on June 16, 2004.  You wrote that you had recently found the 
enclosed “medical letters from the doctors caring for [Employee] at the time of retirement.”  You stated
that the employee worked at UC Berkeley, in the “Groonosh Building,” from about 1960 to 1973, and 
that there were “unvented pipes on some of the labs he worked at.”  The additional medical 
documentation you provided included a copy of a letter from Robert J. Stallone, M.D., dated 
September 25, 1987, and indicated that the employee was under the doctor’s care “since April, 1981 
and underwent surgery for carcinoma of the lung in May, 1981.”  The letter continued, “The patient 
now has developed metastatic adenocarcinoma of the pericardium and is totally incapacitated from any 
type of employment.”  Another letter you submitted is from Mervyn A. Sahud, M.D., and dated 
September 28, 1987.  Doctor Sahud wrote that the employee “is a 50-year-old electrician who has been 
treated for adenocarcinoma, lung primary, since April 1981, when he first underwent a left upper lobe 
resection followed by radiation therapy and chemotherapy.  He had a relapse in May 1985 with 
pericardial tamponade and underwent a partial pericardiectomy followed by chemotherapy.”  You also 
submitted various insurance disability forms.  The documentation submitted on June 16, 2004 showed 
that the employee was diagnosed with cancer in 1981, prior to the initial date of his employment at 
LBNL, and that he had a “relapse,” or recurrence, of the same cancer in 1985 and metastatic 
adenocarcinoma of the pericardium in 1987.  

FINDINGS OF FACT

1. You filed a claim for survivor benefits under the EEOICPA on November 19, 2003. 

2. The employee worked at LBNL, a covered DOE facility, from February 1, 1983 to March 31, 
1988.  

3. The employee was diagnosed with cancer on April 30, 1981, a date prior to his initial date of 
employment at LBNL. 

CONCLUSIONS OF LAW

The regulations provide that a claimant may object to any or all of the findings of fact or conclusions of
law in the recommended decision.  20 C.F.R. § 30.312.  Further, the regulations provide that the Final 
Adjudication Branch will consider objections by means of a review of the written record, in the 
absence of a request for a hearing.  20 C.F.R. § 30.312.  The Final Adjudication Branch reviewer will 
review the record forwarded by the district office and any additional evidence and/or argument 
submitted by the claimant.  20 C.F.R. § 30.313.  The Final Adjudication Branch will consider all of the 
evidence of record in reviewing the claim, including evidence and argument included with the 
objection(s).  

The undersigned has reviewed the Recommended Decision issued by the Seattle district office on June 
10, 2004 as well as your written objections and the additional medical documentation submitted on 
June 16, 2004.  In order to be afforded coverage under the Energy Employees Occupational Illness 
Compensation Program Act, the covered employees (or their eligible survivors), must establish that 



they have been diagnosed with a designated occupational illness incurred as a result of exposure to 
silica, beryllium, and/or radiation: cancer, beryllium sensitivity, chronic beryllium disease, and/or 
chronic silicosis.  See 42 U.S.C. § 7384l (15), 20 C.F.R. § 30.110(a).  Further, the illness must have 
been incurred while in the performance of duty for the Department of Energy and certain of its 
vendors, contractors, and subcontractors, or for an atomic weapons employer or facility.  See 42 U.S.C. 
§ 7384l (4)-(7), (9), (11).  

You filed a claim based on cancer.  Under the EEOICPA, a claim for cancer must be demonstrated by 
medical evidence that sets forth the diagnosis of cancer and the date on which the diagnosis was made. 
See 20 C.F.R. § 30.211.  The evidence shows that the employee was diagnosed as having cancer with 
an unknown primary on April 30, 1981, a recurrence of cancer in 1985, and metastatic cancer in 1987.  
In order to be afforded coverage under § 7384l (9) of the EEOICPA based on a “covered employee with
cancer,” the claimant must show the employee contracted that cancer after beginning employment at a 
Department of Energy or atomic weapons facility.  See 42 U.S.C. § 7384l(9)(B).  

The evidence indicates that the employee was diagnosed with adenocarcinoma of the lung on April 30, 
1981, prior to covered employment.  In May 1985, the employee had a “relapse” of the cancer, which is
a reoccurrence of a previously diagnosed cancer.  The relapse of cancer, within a covered period of 
employment, would not qualify as a primary cancer under the EEOICPA, since the initial diagnosis of 
the primary cancer was prior to the start of verified employment.  See 42 U.S.C. § 7384l(9); 20 C.F.R. 
§ 30.210(b).  

The EEOICPA regulations at § 30.111(a) state that the claimant bears the burden of proving by a 
preponderance of the evidence, the existence of each and every criterion under any compensable claim 
category set forth in § 30.110.  Proof by a preponderance of the evidence means that it is more likely 
than not that the proposition to be proved is true.  Subject to the exceptions expressly provided in the 
Act and regulations, the claimant also bears the burden of providing to the Office of Workers’ 
Compensation Programs all written medical documentation, contemporaneous records, or other records
and documents necessary to establish any and all criteria for benefits set forth in the regulations.  See 
20 C.F.R. § 30.111(a).  

The evidence of record is insufficient to establish that the worker contracted cancer after beginning 
employment at a covered DOE facility.  Thus, although you submitted medical documentation showing
a diagnosis of cancer, the employee did not contract that cancer after beginning employment at a 
Department of Energy facility.  See 42 U.S.C. § 7384l(9).  Therefore, your claim must be denied for 
lack of proof that the employee was a “covered employee with cancer” under the EEOICPA.  

For the above reasons, the Final Adjudication Branch concludes that the evidence of record is 
insufficient to allow compensation under the Act.  Accordingly, your claim for benefits is denied. 

Seattle, WA

_______________________________________

James T. Carender

Hearing Representative, Final Adjudication Branch



EEOICPA Fin. Dec. No. 55793-2004 (Dep’t of Labor, September 22, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 
42 U.S.C. § 7384 et seq.  Upon a careful review of the facts and an independent review of the record, 
the Final Adjudication Branch concludes that the evidence of record is insufficient to allow 
compensation under the Act.  Accordingly, your claim for benefits is denied. 

STATEMENT OF THE CASE

On March 22, 2004, you filed a Form EE-1 (Claim for Benefits under the EEOICPA), based on the 
conditions of prostate cancer, emphysema and possible lung cancer.  You also provided a Form EE-3 
(Employment History), on which you indicated that you worked at the Weldon Spring Plant from 1956
to 1967, and that you wore a dosimetry badge. 

Information obtained from a Department of Energy (DOE) representative and the Oak Ridge Institute 
for Science and Education database indicated that you worked as a contractor employee at the Weldon 
Spring Plant from July 17, 1956 to June 30, 1966.  The Weldon Spring Plant is recognized as a covered
DOE facility from 1957 to 1967 and 1985 to the present (for remediation).  See Department of Energy, 
Office of Worker Advocacy, Facility List.

By letters dated March 31, May 5, and June 14, 2004, the Seattle district office notified you that they 
had completed the initial review of your claim for benefits under the EEOICPA, but additional medical
evidence was needed in order to establish a claim.  You were requested to provide documentation of a 
covered occupational illness, specifically, cancer.

You provided medical documentation which indicated that you received treatment for conditions 
including hypertension, diabetes mellitus, bronchitis and emphysema.  In addition, a hospital discharge
summary report from a hospital stay from April 15 to April 16, 1993, indicated that you were admitted 
to the hospital for a medical procedure following a radical prostatectomy, which was performed “in 
order to allow the patient to be treated for his cancer of the prostate.”  The date of diagnosis of prostate
cancer was not noted.

The record also includes several telephone messages, which indicate that you, with the assistance of 
your authorized representative, have been trying to obtain the medical records pertaining to your 
diagnosis of prostate cancer and the date of diagnosis, but that you have not yet received the medical 
records.

On July 16, 2004, the Seattle district office recommended denial of your claim for benefits.  The 
district office concluded that you did not provide sufficient evidence as proof that you were diagnosed 
with a covered occupational illness as defined by § 7384l(15) of the Act.  See 42 U.S.C. § 7384l(15).  
The district office further concluded that you were not entitled to compensation as outlined under § 
7384s of the Act.  See 42 U.S.C. § 7384s.

FINDINGS OF FACT



1.      You filed a claim for employee benefits on March 22, 2004.
2.      You worked at the Weldon Spring Plant, a covered Department of Energy facility, from July 17, 
1956 to June 30, 1966.
3.      You did not submit sufficient medical evidence establishing a date of diagnosis of a covered 
occupational illness under the EEOICPA.

CONCLUSIONS OF LAW

The undersigned has reviewed the recommended decision issued by the Seattle district office on July 
16, 2004.  I find that you have not filed any objections to the recommended decision as provided by § 
30.316(a) of the regulations and that the sixty-day period for filing such objections, as provided for in 
section 30.310(a) has expired.  See 20 C.F.R. §§ 30.310(a), 30.316(a).

In order to be afforded coverage under Part B of the EEOICPA, you must establish that you were 
diagnosed with a designated occupational illness incurred as a result of exposure to silica, beryllium, 
and/or radiation:  cancer, beryllium sensitivity, chronic beryllium disease, and silicosis.  See 42 U.S.C. 
§ 7384l(15), 20 C.F.R. § 30.110(a).

You filed a claim based on the condition of emphysema, which is not a compensable illness under Part 
B of the Act.  You also filed a claim based on prostate cancer and possible lung cancer.  Under the 
EEOICPA, a claim for cancer must be demonstrated by medical evidence that sets forth the diagnosis 
of cancer and the date on which the diagnosis was made.  See 20 C. F. R. § 30.211.  

The record in this case shows that by letters dated March 31, May 5, and June 14, 2004, you were 
requested to provide the required information to prove a medical condition.  While a hospital discharge
report dated April 16, 1993, contains a reference to your treatment for prostate cancer, the evidence of 
record does not contain a date of diagnosis of this cancer.  Without the date of prostate cancer 
diagnosis, it is not possible to determine if this cancer was related to your employment at the Weldon 
Spring Plant.  In regard to you claim for possible lung cancer, the medical documentation of record 
does not indicate a diagnosis of lung cancer.  

It is the claimant’s responsibility to establish entitlement to benefits under the Act.  The EEOICPA 
regulations at § 30.111(a) state that the claimant bears the burden of proving by the preponderance of 
the evidence, the existence of each and every criterion under any compensable claim category set forth
in section 30.110.  Proof by a preponderance of the evidence means that it is more likely than not that 
the proposition to be proved is true.  Subject to the exceptions expressly provided in the Act and 
regulations, the claimant also bears the burden of providing to the Office of Workers’ Compensation 
Programs all written medical documentation, contemporaneous records, or other records and 
documents necessary to establish any and all criteria for benefits set forth in the regulations.  See 20 
C.F.R. § 30.111(a).

The record in this case shows that you did not provide sufficient medical documentation of a covered 
occupational illness under the Act.  Therefore, your claim must be denied.

For the above reasons, the Final Adjudication Branch concludes that the evidence of record is 
insufficient to allow compensation under the Act.  Accordingly, your claim for benefits is denied.  

Seattle, WA



Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch

EEOICPA Fin. Dec. No. 57599-2005 (Dep’t of Labor, January 4, 2005)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claims for compensation under 
Part B of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended,
42 U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claims are 
accepted.

STATEMENT OF THE CASE

On May 17, 2004, [Claimant 1] and [Claimant 2] each filed a Form EE-2, Claim for Survivor 
Benefits under the EEOICPA.  Your claims were based, in part, on the assertion that your father was an
employee of a Department of Energy (DOE) contractor at a DOE facility.  You stated on the Forms 
EE-2 that you were filing for the employee’s acute myelomonocytic leukemia (AML).  The evidence 
shows that all medical records have been destroyed; therefore, per office procedure, the employee’s 
death certificate is sufficient to establish that he was diagnosed with AML. 

On the Form EE-3, Employment History, you stated the employee was employed by A. S. Shulman 
Electric, a subcontractor of C. P. Schwartz, at the gaseous diffusion plant (GDP) in Paducah, Kentucky, 
for the period of June 1951 to 1955.  Department of Energy records, Social Security records, and 
employment affidavits confirm employment by C. P. Schwartz and F. H. McGraw from at least October
1, 1952 to December 31, 1953.  

On November 17, 2004, the Jacksonville district office issued a decision recommending that you, as 
eligible survivors of the employee, are entitled to compensation in the amount of $75,000 each, for the 
employee’s AML.  You each submitted written notification that you waive any and all objections to the 
recommended decision.  

In order for the employee to qualify as a member of the Special Exposure Cohort (SEC) under § 
7384l(14)(A) of the Act, the following requirements must be satisfied:

(A)     The employee was so employed for a number of work days aggregating at least 250 work
days before February 1, 1992, at a gaseous diffusion plant located in Paducah, Kentucky, 
Portsmouth, Ohio, or Oak Ridge, Tennessee, and, during such employment - -

(i)                  was monitored through the use of dosimetry badges for 
exposure at the plant of the external parts of employee’s body to radiation; 
or

(ii)                worked on a job that had exposures comparable to a job that is 
or was monitored through the use of dosimetry badges.  42 U.S.C. § 
7384l(14)(A).



Department of Energy records, Social Security records, and employment affidavits confirm 
employment for at least 250 days from at least October 1, 1952 to December 31, 1953 at the Paducah 
GDP.  You indicated on the Form EE-3 (Employment History) that you did not know whether your 
father wore a dosimetry badge.  According to the Department of Energy sponsored report entitled 
Exposure Assessment Project at Paducah Gaseous Diffusion Plant, released in December 2000, Section
4.2.1.1 External Dosimeters states:   “Prior to 1961, select groups of employees considered to have the 
potential for radiation exposures were issued film badges.  After [July 1] 1960, all employees were 
issued two combination security/film badges.”  Because the period of your father’s employment fell 
within the time that some or all employees at the Paducah GDP were issued dosimetry badges, I find 
that the employee’s employment at the Paducah GDP satisfies the requirements under § 7384l(14)(A) 
of the Act.  42 U.S.C. §7384l(14)(A).

FINDINGS OF FACT

1.  On May 17, 2004, [Claimant 1] and [Claimant 2] each filed a Form EE-2, Claim for Survivor 
Benefits under the EEOICPA.  

2.  The evidence is sufficient to establish that the employee was diagnosed with acute myelomonocytic 
leukemia (AML).

3.  Acute myelomonocytic leukemia (AML) is a specified cancer under Part B of the Act and the 
implementing regulations.  42 U.S.C. § 7384l(17)(A), 20 C.F.R. § 30.5(dd)(1).

4.  The employee was employed at the gaseous diffusion plant in Paducah, Kentucky for the period of 
at least October 1, 1952 to December 31, 1953.  The employee is a covered employee as defined in the 
Act.  42 U.S.C. § 7384l(1).

5.  The employee is a member of the Special Exposure Cohort, as defined in the Act.  42 U.S.C. § 
7384l(14)(A).

6.  In proof of survivorship, you submitted birth certificates, documentation of name changes, and the 
death certificates of the employee and his spouse.   Therefore, you have established that you are 
survivors as defined by the implementing regulations.  20 C.F.R. § 30.5(ee).

7.  The district office issued the recommended decision on November 17, 2004. 

8.  You each submitted written notification that you waive any and all objections to the recommended 
decision.  

CONCLUSIONS OF LAW

I have reviewed the record on this claim and the recommended decision issued by the district office on 
November 17, 2004.  I find that the employee is a member of the Special Exposure Cohort, as that term
is defined in the Act, and that the employee’s acute myelomonocytic leukemia (AML) is a specified 
cancer under Part B of the Act and the implementing regulations.  42 U.S.C. §§ 7384l(14)(A), 
7384l(17)(A); 20 C.F.R. § 30.5(dd)(1).

I find that the recommended decision is in accordance with the facts and the law in this case, and that 



you are each entitled to one-half of the maximum $150,000 award, in the amount of $75,000 each, 
pursuant to Part B of the EEOICPA.  42 U.S.C. §§ 7384s(a), 7384s(e)(1)(B).  

Jacksonville, FL

Mark Stewart

Hearing Representative

EEOICPA Fin. Dec. No. 63258-2005 (Dep’t of Labor, March 11, 2005)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under Part B of the Energy Employees Occupational Illness Compensation Program Act of 2000, as 
amended, 42 U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claim 
for benefits is accepted.  

STATEMENT OF THE CASE

On November 9, 2004, you filed a claim for survivor benefits under Part B of the EEOICPA, Form 
EE-2, wherein you indicated that your late husband, [Employee] (hereinafter referred to as the 
employee), suffered from a “Brain tumor-Oligodendroglioma” (brain cancer) and worked prior to 
January 1, 1974 on Amchitka Island.[1] On the EE-3 form (Employment History), you indicated that 
the employee was employed by the U.S. Geological Survey (USGS) from October 10, 1960 until 
February 13, 1980 and that the employee was involved in geological studies and the mapping of 
Amchitka Island.  You submitted the employee’s death certificate and your marriage certificate in 
support of your claim as the employee’s eligible surviving beneficiary.

You submitted an October 11, 2004 letter from AMC Cancer Research Center, and an October 12, 2004
letter from Exempla Lutheran Medical Center, which indicated that the employee’s medical records had
been destroyed.  You also submitted the employee’s physician-signed death certificate, which indicated 
that the employee died on April 30, 1982 from “Brain tumor- Oligodendroglioma” at the AMC Cancer 
Research Center and that 6 years and 2 months was the interval between the onset of the disease and 
the employee’s death.  The district office concluded that the employee’s death certificate was sufficient 
to establish that the employee was diagnosed with brain cancer on March 2, 1976.   

The district office searched the Oak Ridge Institute for Science and Education (ORISE) website 
database in an effort to verify the employment claimed, but no records were found.  The Department of 
Energy (DOE) was also not able to verify the employment claimed.  In response to the district office’s 
request for employment evidence, you submitted various employment documents.  As part of the 
documentation that you submitted were the following: 

1)      A technical letter prepared by the USGS for the U.S. Atomic Energy Commission (AEC) entitled,
“Amchitka-3 Geologic Reconnaissance of Amchitka Island, December 1966,” which indicated that the 
employee and W. J. Carr were part of a reconnaissance team that was on Amchitka Island between 
November 30 and December 16, 1966 for the purpose of selecting drilling sites.



2)      A USGS professional paper prepared on behalf of the AEC entitled, “Interpretation of 
Aeromagnetic Survey of Amchitka Island Area, Alaska,” which indicated that the employee and W. J. 
Carr were involved in reconnaissance mapping on Amchitka in 1966 and 1967.

3)      A January 10, 1967 letter of appreciation from the AEC to the USGS, which indicated that the 
employee was part of a reconnaissance team on Amchitka Island.   

4)      An employment history affidavit, Form EE-4, from [Co-Worker #1] and [Co-Worker #2], in 
which they attested that they were the employee’s co-workers at the USGS during 1960’s and 1970’s.

5)      Entries from the employee’s field notebook, dated between November 29 and December 17, 1966
and April 28 to May 3, 1967, relative to his work on Amchitka Island.

According to Appendix A-7 of the Atomic Energy’s Manager’s Completion Report, dated January, 
1973, the USGS was designated an Amchitka prime contractor.  Therefore, the district office concluded
that the USGS was a DOE contractor, in accordance with EEOICPA Bulletin No. 03-26 (issued June 3, 
2003).  Altogether, the district office concluded that the aforementioned employment evidence was 
sufficient to establish that the employee was a DOE contractor employee on Amchitka Island from 
November 29, 1966 until December 17, 1966 and from April 28, 1967 until May 3, 1967.

On February 8, 2005, the district office issued a recommended decision, which concluded that the 
employee was a member of the special exposure cohort (SEC), that he suffered from brain cancer and 
that you are entitled to $150,000 dollars in survivor’s compensation under Part B of the Act.

On February 15, 2005, the FAB received your written notification that you waived any and all 
objections to the recommended decision.  Therefore, based upon a review of the case file evidence, the 
undersigned makes the following:

FINDINGS OF FACT

1)     You filed a claim for survivor benefits under Part B of the EEOICPA on November 9, 2004.
2)      You established that the employee was employed by a DOE contractor on Amchitka Island from 
November 29, 1966 until December 17, 1966 and from April 28, 1967 until May 3, 1967.   
3)      You established that the employee was diagnosed with brain cancer on March 2, 1976.              
4)      The district office issued a recommended decision on February 8, 2005, which concluded that 
you are entitled to $150,000 dollars in survivor’s compensation. 
Therefore, based upon a review of the case file evidence, the undersigned makes the following:

CONCLUSIONS OF LAW

Pursuant to § 7384l(14)(B) of the Act, a member of the SEC is defined as an employee that was 
“employed before January 1, 1974, by the Department of Energy or a Department of Energy contractor 
or subcontractor on Amchitka Island, Alaska, and was exposed to ionizing radiation in the performance 
of duty related to the Long Shot, Milrow, or Cannikin underground nuclear tests.” 42 U.S.C. § 
7384l(14)(B).  The evidence of record established that the employee was employed by a DOE 
contractor on Amchitka Island during a covered time period: November 29, 1966 until December 17, 
1966 and from April 28, 1967 until May 3, 1967.  Therefore, the undersigned finds that the employee 
was a member of the SEC pursuant to § 7384l(14)(B) of the Act. 



Pursuant to § 30.5(dd) of the implementing regulations, brain cancer is considered a specified cancer 
provided that its onset occurred at least five years after the employee’s first exposure to radiation.  20 
C.F.R. § 30.5(dd).  Additionally, pursuant to § 7384l(9)(A) of the Act, a covered employee with cancer 
is “an individual with a specified cancer who is a member of the Special Exposure Cohort, if and only 
if that individual contracted that specified cancer after beginning employment at a Department of 
Energy facility (in the case of a Department of Energy employee or Department of Energy contractor 
employee) or at an atomic weapons employer facility (in the case of an atomic weapons employee).” 42
U.S.C. § 7384l(9)(A).  The evidence of record established that as a member of the SEC the employee 
was diagnosed with brain cancer more than five years after he began his covered employment on 
Amchitka Island.  Therefore, the undersigned finds that the employee was a covered employee with 
cancer, pursuant to § 7384l(9)(A) of the Act.

The undersigned has reviewed the facts and the district office’s February 8, 2005 recommended 
decision and finds that you are entitled to $150,000 dollars in compensation for the employee’s brain 
cancer, pursuant to § 7384s(a),(e)(1)(A) of the Act.  

Washington, DC

Mark D. Langowski

Hearing Representative

[1] According to the Department of Energy’s (DOE) Office of Worker Advocacy on the DOE website at 
http://tis.eh.doe.gov/advocacy/faclist/showfacility.cfm, the Amchitka Island Test Site on Amchitka Island, AK is a covered 
DOE facility from 1965 to 1972 and from 1995 to the present.  

Part E cancer claims

EEOICPA Fin. Dec. No. 10009704-2007 (Dep’t of Labor, February 22, 2010)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning the above-captioned claim for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the claim for 
benefits based on lymphoma is denied under Part E of EEOICPA.   

STATEMENT OF THE CASE

On March 19, 2002, the employee filed a claim for benefits under Part B of EEOICPA and alleged that 
he had contracted pulmonary fibrosis and lymphoma due to his employment as a uranium miner.  On 
May 11, 2004, he also filed a Request for Review by Physicians Panel with the Department of Energy 
(DOE) under former Part D of EEOICPA for pulmonary fibrosis and lymphoma.  With the repeal of 
Part D and the enactment of Part E, the employee’s Part D claim was treated as a claim for benefits 
under Part E.  

On August 16, 2002, FAB issued a final decision accepting the claim under Part B for pulmonary 
fibrosis and awarded the employee $50,000.00 in lump-sum compensation.  In that decision, FAB 



noted that the Department of Justice (DOJ) confirmed that the employee was an award recipient under 
section 5 of the Radiation Exposure Compensation Act (RECA), 42 U.S.C. 2210 note, for the condition
of pulmonary fibrosis.  On May 21, 2007, FAB issued another final decision that accepted the claim for
pulmonary fibrosis, this time under Part E, and awarded the employee medical benefits under Part E for
that covered illness.  On November 3, 2008, FAB also issued a final decision that awarded the 
employee impairment benefits under Part E based on his accepted pulmonary fibrosis; the award of 
$142,500.00 was for his 57% whole body impairment.

In support of his Part E claim for lymphoma, the employee submitted an employment history on Form 
EE-3, showing that he had worked as a miner for Kerr-McGee at the KerMac 24 Mine in Grants, New 
Mexico, from approximately September 1, 1959 to March 1, 1960, and for Phillips 
Petroleum/Sandstone at the Ambrosia Lake Mine, from approximately March 1, 1960 to November 30,
1960.  DOJ submitted employment evidence it had collected in connection with his RECA claim, 
including an Itemized Statement of Earnings from the Social Security Administration and a Uranium 
Miner’s study, both of which verified that the employee worked as a uranium miner for Kerr-McGee in 
Section 24 from January 1, 1959 to September 30, 1960, and for Phillips Petroleum at Sandstone from 
October 1, 1960 to December 31, 1960.  The employee also submitted a pathology report, dated 
November 10, 1998, in which Dr. Glenn H. Segal diagnosed B-cell non-Hodgkin’s lymphoma 
involving bone marrow.  He also submitted a November 18, 1998 report in which Dr. Jo-Ann Andriko 
confirmed the diagnosis of malignant lymphoma. 

The district office reviewed source documents used to compile the U. S. Department of Labor’s Site 
Exposure Matrices (SEM)[1]to determine whether it was possible that, given the employee’s labor 
category and the work processes in which he was engaged, he was exposed to a toxic substance in the 
course of his employment that has a causal link with his claimed lymphoma.  The district office 
determined that SEM did not have such a link and by letters dated August 14, 2009, and September 14, 
2009, it advised the employee that there was insufficient evidence to establish that exposure to a toxic 
substance at a DOE facility or section 5 mine was a significant factor in aggravating, contributing to or 
causing his lymphoma.  The district office requested that he provide further evidence of the link 
necessary to support his claim and afforded him 30 days to provide the requested evidence.  In 
response, on October 13, 2009, he submitted a letter in which he stated that his lymphoma was the 
result of his employment as a uranium miner.  The letter was accompanied by the following 
documents:  

1.      An article entitled “Radon Exposure and Mortality Among White and American 
Indian Uranium Miners:  An Update of the Colorado Plateau Cohort.” 

2.      An article entitled “Radiation Exposure Tied to Lymphoma Risk in Men.”

3.      An article entitled “Occupational Exposures and Non-Hodgkin’s Lymphoma:  
Canadian Case-Control Study.” 

4.      An article on non-Hodgkin’s lymphoma.

5.      An abstract from the update of mortality from all causes among white uranium 
miners from the Colorado plateau study group. 

6.      A section from the Federal Register Notice regarding changes to the dose 

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/10009704-2007--20100222.htm#_ftn1


reconstruction target organ selection for lymphoma under EEOICPA. 

7.      A letter dated August 17, 2001 in which Dr. Thomas P. Hyde opined that it was 
highly likely that the employee’s lymphoma was caused by his exposure to radiation 
during his employment as a uranium miner. 

To determine the probability of whether the employee contracted cancer in the performance of duty 
under Part E due to radiation, the district office referred his claim to the National Institute for 
Occupational Safety and Health (NIOSH) for radiation dose reconstruction.  On November 10, 2009, 
the district office received the final NIOSH Report of Dose Reconstruction and used the information 
provided in that report to determine the probability of causation (PoC).  The district office calculated 
that there was a 17.10% probability that the employee’s lymphoma was caused by radiation exposure at
the uranium mines in which he worked. 

On December 10, 2009, the district office issued a recommended decision to deny the employee’s Part 
E claim for lymphoma on the ground that it was not “at least as likely as not” (a 50% or greater 
probability) that his lymphoma was caused by his employment at the uranium mines where he worked. 
The district office further concluded that there was no evidence meeting the “at least as likely as not” 
causation standard that exposure to a toxic substance other than radiation at either a DOE facility or a 
section 5 mine was a significant factor in aggravating, contributing to or causing the claimed illness of 
lymphoma.  

Following issuance of the recommended decision, FAB independently analyzed the information in the 
NIOSH report and confirmed the district office’s PoC calculation of 17.10%.  Based on a thorough 
review of the case file, FAB hereby makes the following:

FINDINGS OF FACT

1.      The employee worked as a uranium miner for Kerr-McGee in Section 24 from January 1, 1959 to 
September 30, 1960, and for Phillips Petroleum at Sandstone from October 1, 1960 to December 31, 
1960.

2.      He was diagnosed with lymphoma on November 10, 1998.

3.      Based on the dose reconstruction performed by NIOSH, the PoC (the likelihood that the cancer 
was caused by radiation exposure incurred while working at a covered facility) for the employee’s 
lymphoma was 17.10%, which is less than 50%. 

4.      There is insufficient evidence in the file to establish that it is “at least as likely as not” that 
exposure to toxic substances other than radiation at a covered DOE facility or section 5 mine was a 
significant factor in aggravating, contributing to or causing the employee’s lymphoma.

Based on a review of the aforementioned facts, FAB also hereby makes the following:

CONCLUSIONS OF LAW

Part E of EEOICPA provides compensation to covered DOE contractor employees who have contracted
a “covered illness” through exposure at a DOE facility in accordance with § 7385s-2.  Section 7385s(2)



defines a “covered DOE contractor employee” as any DOE contractor employee determined under § 
7385s-4 to have contracted a covered illness through exposure at a DOE facility, and § 7385s(2) 
defines a “covered illness” as an illness or death resulting from exposure to a toxic substance.  Pursuant
to 42 U.S.C. § 7385s-5(2), a section 5 uranium worker determined under § 7385s-4(c) to have 
contracted a covered illness through exposure to a toxic substance at a section 5 mine or mill will be 
eligible for Part E benefits to the same extent as a DOE contractor employee determined under § 
7385s-4 to have contracted a covered illness through exposure to a toxic substance at a DOE facility.  

To establish eligibility for benefits for radiogenic cancer under Part E of EEOICPA, an employee must 
show that he or she has been diagnosed with cancer; was a civilian DOE contractor employee or a 
civilian RECA section 5 uranium worker who contracted that cancer after beginning employment at a 
DOE facility or a RECA section 5 facility; and that the cancer was at least as likely as not related to 
exposure to radiation at a DOE facility or a RECA section 5 facility.  Section 30.213 of the 
implementing regulations (20 C.F.R. § 30.213(c) (2009)) states that: 

The Office of Workers’ Compensation Programs (OWCP) also uses the Department of Health and 
Human Services (HHS) regulations when it makes the determination required by § 7385s-4(c)(1)(A) of
the Act, since those regulations provide the factual basis for OWCP to determine if "it is at least as 
likely as not" that exposure to radiation at a DOE facility or RECA section 5 facility, as appropriate, 
was a significant factor in aggravating, contributing to or causing the employee’s radiogenic cancer 
claimed under Part E of the Act.  For cancer claims under Part E of the Act, if the PoC is less than 50% 
and the employee alleges that he was exposed to additional toxic substances, OWCP will determine if 
the claim is otherwise compensable pursuant to § 30.230(d) of this part.

FAB notes that the PoC calculations in this case were performed in accordance with 20 C.F.R. § 
30.213.  FAB independently analyzed the information in the NIOSH report, confirming the district 
office’s PoC calculation of 17.10%.

Section 30.111(a) of the regulations states that “Except where otherwise provided in the Act and these 
regulations, the claimant bears the burden of proving by a preponderance of the evidence the existence 
of each and every criterion necessary to establish eligibility.  Proof by a preponderance of the evidence 
means that it is more likely than not that the proposition to be proved is true.”  20 C.F.R. § 30.111(a).  
As found above, the case file does not contain sufficient evidence to enable the employee to meet his 
burden of proof to establish that it is “at least as likely as not” that exposure to toxic substances other 
than radiation at a covered DOE facility or section 5 mine was a significant factor in aggravating, 
contributing to or causing his lymphoma.

In the absence of evidence to support that it is at least as likely as not that exposure to a toxic or 
radiological substance at a DOE facility or a RECA section 5 facility was a significant factor in 
aggravating, contributing to, or causing his lymphoma, FAB concludes that the employee has failed to 
establish that he contracted the “covered illness” of lymphoma, and his claim under Part E of 
EEOICPA is denied.

Kathleen M. Graber

Hearing Representative

Final Adjudication Branch



[1]  SEM is a database of occupational categories, the locations where those occupational categories would have been 
performed, a list of process activities at the facility and the locations where those processes occurred, a list of toxic 
substances and the locations where those toxic substances were located, and a list of medical conditions and the toxic 
substances associated with those conditions.  

Probability of causation

EEOICPA Fin. Dec. No. 10522-2004 (Dep’t of Labor, November 14, 2003)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 
42 U.S.C. § 7384 et seq.  For the reasons set forth below, the Final Adjudication Branch accepts and 
approves your claim for compensation under the Act.

STATEMENT OF THE CASE

On September 24, 2001, you filed a Form EE-1 (Claim for Employee Benefits under the EEOICPA), 
based on skin cancer.  A representative of the Department of Energy (DOE) verified that you engaged 
in covered employment at the Hanford site for General Electric from December 5, 1955 to November 
8, 1957 and for J.A. Jones/Kaiser Engineers Hanford from September 13, 1960 to February 4, 1975, 
February 6, 1975 to October 11, 1976, and November 30, 1976 to September 30, 1987.  The Hanford 
site is recognized as a covered DOE facility from 1942 to the present.  See Department of Energy 
Worker Advocacy Facility List.

You provided a medical record summary from David L. Adams, M.D., of Tri-City Derm Management, 
Inc., that indicates you had surgical excisions diagnosed as basal cell carcinoma on the following 
twelve dates: December 14, 1977 (right sideburn area); March 17, 1982 (right anterior sideburn area); 
March 18, 1982 (right anterior sideburn area); March 23, 1982 (right anterior sideburn area); March 
25, 1982 (right anterior sideburn area); March 29, 1982 (right anterior sideburn area); March 25, 1986 
(right lateral face); September 16, 1986 (mid posterior chest); December 23, 1986 (right sideburn 
area); June 7, 1989 (right cheek of face); February 22, 1995 (right face) and March 8, 1995 (right side 
of face).  

You submitted four operative reports related to your cancers as follows: March 17, 1982 (basal cell 
carcinoma); March 18, 1982 (Mohs microscopic controlled surgery – subsequent treatment. “The 
second layer shows cancer still present.”); March 23, 1982 (“The third layer shows cancer still 
present.”); and March 25, 1982 (“The 4th layer shows cancer still present.”).  Also, you submitted five 
pathology reports related to your cancer as follows: December 14, 1977 (basal cell epithelioma); 
February 22, 1995 (“Basosquamous carcinoma”); March 8, 1995 (ulcerated multifocal superficial 
basal cell carcimoma); December 21, 1995 (right pre-auricular basal cell carcinoma); and February 28,
1996 (basal cell carcinoma right lateral cheek skin).  Further, you submitted a pathology report dated 
January 5, 1996 that diagnosed seborrheic keratosis, a non-covered condition.  You also submitted 
chart notes dated February 28, 1996 that indicate “a large recurrent basal cell carcinoma on the right 
preauricular lateral cheek area,” and “Right lateral cheek, preauricular skin.”  Consequently, the 
medical evidence includes a medical record summary, operative reports and pathology reports showing
your diagnoses of skin cancer.



To determine the probability of whether you sustained these cancers in the performance of duty, the 
Seattle district office referred your claim to the National Institute for Occupational Safety and Health 
(NIOSH) for radiation dose reconstruction in accordance with § 30.115 of the EEOICPA regulations.  
See 20 C.F.R. § 30.115.  The district office received the final NIOSH Report of Dose Reconstruction 
on October 22, 2003.  See 42 U.S.C. § 7384n(d); 42 C.F.R. Part 82, § 82.26 (NIOSH report of dose 
reconstruction results).  In its report, NIOSH indicated, in its “Dose Reconstruction Overview,” that it 
performed radiation dose reconstructions on only four of your basal cell carcinomas that were 
diagnosed as follows: February 28, 1996 (left cheek); March 9, 1995 (auricular skin); March 9, 1995 
(right side of the face); and March 17, 1982 (right sideburn area of the face).  

Using the information provided in the Report of Dose Reconstruction, the Seattle district office utilized
the Interactive RadioEpidemiological Program (IREP) to determine the probability of causation of 
your cancer and reported in its Recommended Decision that there was a 52.35% probability that your 
basal cell carcinoma of the skin was caused by radiation exposure at the INEEL site.  The district 
office continued, in its recommended decision, that “Based on the dose reconstruction performed by 
NIOSH, the probability of causation (the likelihood that a cancer was caused by radiation exposure 
incurred by the employee while working at a DOE covered facility) was calculated for the four 
primary cancers.”

On November 3, 2003, the Seattle district office recommended acceptance of your claim for 
compensation, and on November 7, 2003, the Seattle Final Adjudication Branch received written 
notification from you indicating that you waive any and all rights to file objections to the 
recommended decision.  

FINDINGS OF FACT

1.      You filed a claim for employee benefits on September 24, 2001.
2.      You were employed at the Hanford site by General Electric from December 5, 1955 to November
8, 1957; and by J.A. Jones/Kaiser Engineers Hanford from September 13, 1960 to February 4, 1975, 
February 6, 1975 to October 11, 1976, and November 30, 1976 to September 30, 1987.
3.      You are a covered employee as defined by § 7384l(9)(B) of the EEOICPA.  See 42 U.S.C. § 
7384l(9)(B).
4.      You were diagnosed with multiple skin cancers.
5.      Your cancer diagnoses were made after you began employment with the Department of Energy.
6.      The NIOSH Interactive RadioEpidemiological Program indicated a 52.35% probability that your 
basal cell carcinoma was caused by radiation exposure at the Hanford site.
7.      The dose reconstruction estimate was performed in accordance with § 7384n(d) of the EEOICPA 
and 42 C.F.R. Part 82.  See 42 U.S.C. § 7384n(d); 42 C.F.R. Part 82 § 82.26.
8.      The Probability of Causation was completed in accordance with § 7384n(c)(3) of the EEOICPA 
and 42 C.F.R. Part 81.  The calculation of the probability of causation was based on four basal cell 
carcinoma primary cancer sites and was completed in accordance with 42 C.F.R. Part 81.  See 42 
U.S.C. § 7384n(c)(3); 42 C.F.R. Part 81, Subpart E.  
9.      After determining that the probability of causation for your basal cell carcinoma was 50% or 
greater, NIOSH determined that sufficient research and analysis had been conducted to end the dose 
reconstruction as it was evident the estimated cumulative dose is sufficient to qualify you for 
compensation.  Additional calculations of probability of causation were not required to be determined. 
See 42 C.F.R. § 82.10(k).  

CONCLUSIONS OF LAW



The DOE verified your employment at the Hanford site by General Electric from December 5, 1955 to 
November 8, 1957; and by J.A. Jones/Kaiser Engineers Hanford from September 13, 1960 to February
4, 1975, February 6, 1975 to October 11, 1976, and November 30, 1976 to September 30, 1987.  

The medical documentation submitted in support of your claim shows that you were diagnosed with 
skin cancer on December 14, 1977 (right sideburn area); March 17, 1982 (right anterior sideburn area);
March 18, 1982 (right anterior sideburn area); March 23, 1982 (right anterior sideburn area); March 
25, 1982 (right anterior sideburn area); March 29, 1982 (right anterior sideburn area); March 25, 1986 
(right lateral face); September 16, 1986 (mid posterior chest); December 23, 1986 (right sideburn 
area); June 7, 1989 (right cheek of face); February 22, 1995 (right face) and March 8, 1995 (right side 
of face).  Operative reports you submitted indicated cancer-related excisions on the following dates: 
March 17, 1982 (basal cell carcinoma); March 18, 1982 (Mohs microscopic controlled surgery – 
subsequent treatment. “The second layer shows cancer still present.”); March 23, 1982 (“The third 
layer shows cancer still present.”); and March 25, 1982 (“The 4th layer shows cancer still present.”).  
You submitted pathology reports providing cancer diagnoses as follows: December 14, 1977 (basal cell
epithelioma); February 22, 1995 (“Basosquamous carcinoma”); March 8, 1995 (ulcerated multifocal 
superficial basal cell carcimoma); December 21, 1995 (right pre-auricular basal cell carcinoma); and 
February 28, 1996 (basal cell carcinoma right lateral cheek skin).  

Based on your covered employment at the Hanford site and the medical documentation showing 
diagnoses of multiple skin cancers, you are a “covered employee with cancer” under the EEOICPA.  
See 42 U.S.C. § 7384l(9)(B)(i).  

The undersigned notes that there is no indication in the case file of diagnosis of an auricular skin 
cancer, on March 9, 1995, as indicated in the NIOSH Report of Dose Reconstruction.  But, there is a 
diagnosis of a right pre-auricular basal cell carcinoma on December 21, 1995 as well as a reference to 
a basal cell carcinoma on the “right preauricular lateral cheek area” in the chart notes dated February 
28, 1996.  It is also noted that the IREP probability of causation results show that the auricular primary
cancer was diagnosed in 1995, and that no month or day was used in the computer calculation of the 
results.  Consequently, any discrepancy in the date of diagnosis of pre-auricular basal cell carcinoma in
1995 would not affect the outcome of this case.

To determine the probability of whether you sustained cancer in the performance of duty, the district 
office referred your claim to NIOSH for radiation dose reconstruction on January 10, 2002, in 
accordance with § 30.115 of the EEOICPA regulations.  See 20 C.F.R. § 30.115.  On October 22, 2003,
the Seattle district office received the final NIOSH Report of Dose Reconstruction.  

Using the information provided in the Report of Dose Reconstruction for basal cell carcinoma, the 
district office utilized the Interactive RadioEpidemiological Program (NIOSH-IREP), pursuant to §§ 
81.20, 81.21, 81.22, and 81.25 of the implementing NIOSH regulations, to determine a 52.35% 
probability that your cancer was caused by radiation exposure while employed at the Hanford site.  See
42 C.F.R. §§ 81.20 (Required use of NIOSH-IREP), 81.21 (Cancers requiring the use of 
NIOSH-IREP), 81.22 (General guidelines for use of NIOSH-IREP), 81.25 (Guidelines for claims 
involving two or more primary cancers).  The Final Adjudication Branch also analyzed the information
in the NIOSH report, confirming the 52.35% probability.  Thus, the evidence shows that your cancer 
was at least as likely as not related to your employment at the Hanford site and no further 
determinations of probability of causation were required.



You are a “covered employee with cancer,” which is defined in § 7384l(9)(B)(i) and (ii) of the 
EEOICPA.  See 42 U.S.C. § 7384l(9)(B)(i) and (ii).  Pursuant to §§ 81.20, 81.21, 81.22, and 81.25 of 
the NIOSH implementing regulations, your cancer was at least as likely as not related to your 
employment at the Hanford site.  See 42 C.F.R. §§ 81.20, 81.21, 81.22, and 81.25.  

The record indicates that you filed Form EE-1, Claim for Employee Benefits under the EEOICPA, on 
September 24, 2001.  The date you filed your claim is the date you became eligible for medical 
benefits for cancer.  See 42 U.S.C. § 7384t(d).  

Pursuant to Bulletin 03-24, if all primary cancers claimed have not gone through dose reconstruction 
when the 50% threshold has been reached, NIOSH will not complete dose reconstruction for the rest of
the cancers.  The calculation of additional POCs for the remaining primary cancers, which were not 
calculated, would only make the final numerical value of the POC larger, and all of the cancers, 
including those for which NIOSH did not perform a dose calculation, are covered for medical 
benefits.  Consequently, you are entitled to compensation and medical benefits for skin cancer 
retroactive to September 24, 2001.  See EEOICPA Bulletin No. 03-24 (issued May 2, 2003).

For the foregoing reasons, the undersigned hereby accepts your claim for skin cancer.  You are entitled 
to compensation in the amount of $150,000 pursuant to § 7384s(a) of the Act.  You are also entitled to 
medical benefits related to skin cancer, since September 24, 2001.   See 42 U.S.C. § § 7384s, 7384t.

Seattle, WA

Rosanne M. Dummer, District Manager

Final Adjudication Branch Seattle

EEOICPA Fin. Dec. No. 12659-2004 (Dep’t of Labor, November 6, 2003)

FINAL DECISION

This is the decision of the Final Adjudication Branch concerning the claim of [Claimant] for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended, 42 U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons discussed below, 
compensation based on lung cancer is granted.

STATEMENT OF THE CASE

On October 2, 2003, the Cleveland district office issued a recommended decision finding that 
[Employee]’s lung cancer was at least as likely as not related to his employment at a Department of 
Energy (DOE) facility, within the meaning of 42 U.S.C. § 7384n; that the employee is a “covered 
employee with cancer”, as that term is defined in 42 U.S.C. § 7384l(9)(B); and concluding that the 
claimant, as the survivor of the employee, is entitled to compensation in the amount of $150,000 
pursuant to 42 U.S.C. § 7384s.

The evidence shows that the employee worked in decontamination/housekeeping maintenance at 
Monsanto Chemical Company (Mound Plant) for the period of November 21, 1951, to October 2, 



1978.  Additional evidence shows that he was on active military service from September 4, 1952, to 
August 20, 1954.  In order to be eligible for benefits based on the employee’s cancer, the evidence must
establish that the cancer was at least as likely as not related to his employment at a DOE facility.

To determine the probability of whether the employee sustained lung cancer in the performance of duty,
the district office referred the claimant’s application package to the National Institute for Occupational 
Safety and Health (NIOSH) for radiation dose reconstruction, in accordance with 20 C.F.R. § 30.115 of
the Department of Labor’s implementing regulations.  NIOSH performed the dose reconstruction by 
calculating the annual radiation dosage during recorded radiation intake periods.  Because the potential 
intake on December 27, 1960, occurred near the end of that year, all dose for that intake was assigned 
to 1961.  On August 18, 2003, the claimant signed Form OCAS-1, indicating that she had reviewed the 
NIOSH Draft Report of Dose Reconstruction and agreed that it identified all of the relevant 
information she had provided to NIOSH.

Pursuant to 42 C.F.R. § 81.20 of the Department of Health and Human Services’ regulations, the 
district office used the information provided in this report to determine that there was an 83.73% 
probability that the employee’s lung cancer was caused by radiation exposure at Monsanto Chemical 
Company (Mound Plant).

In making this determination, the district office used the parameter for smoking history of “10-19 
cigarettes per day”.  This parameter was used because the smoking history questionnaire that the 
claimant submitted was marked in the blocks corresponding to “Current Cigarette Smoker” and “10-19 
cigarettes per day.”  A consultation report from Miami Valley Hospital, dated June 24, 1978, notes that 
the employee provided a history that he is a “heavy smoker - 2 ppd x 30 years.”

Based on that report, the Final Adjudication Branch independently analyzed the information in the 
NIOSH report, and re-determined the probability of causation using a smoking history parameter of 
“>40 cig/day (currently)”.  That history was considered to be the most reliable estimate of the 
employee’s smoking history.  The re-analysis resulted in an 82.44% probability that the employee’s 
lung cancer was sustained in the performance of duty.

On October 8, 2003, the Final Adjudication Branch received written notification that the claimant 
waives any and all objections to the recommended decision.

FINDINGS OF FACT

1. The claimant filed an application for benefits on October 15, 2001, under the EEOICPA based 
on the employee’s lung cancer. 

2. The employee worked at Monsanto Chemical Company (Mound Plant) for the period of 
November 21, 1951, to October 2, 1978.  Monsanto Chemical Company (Mound Plant) is 
identified as a DOE facility from 1947 to the present. 

3. The employee was diagnosed with lung cancer in June 1978. 

4. NIOSH reported annual dose estimates for lung cancer during recorded radiation intake 
periods.  A summary and explanation of information and methods applied to produce these dose
estimates, including the claimant’s involvement through an interview and review of the dose 



report, are documented in the “NIOSH Report of Dose Reconstruction under EEOICPA.” 

5. Based on the dose reconstruction performed by NIOSH, the district office calculated the 
probability of causation (the likelihood that the cancer was caused by radiation exposure 
incurred while working at a covered facility) for lung cancer.  The district office determined that
lung cancer was estimated to have a greater than 50% probability that it is related to 
employment at the covered facility. 

6. The claimant is the surviving spouse of the employee and was married to him for at least one 
year immediately before his death. 

CONCLUSIONS OF LAW

I have reviewed the facts and the recommended decision issued by the district office, and find that the 
employee’s lung cancer was at least as likely as not sustained in the performance of duty at a DOE 
facility as specified by 42 U.S.C. § 7384n.  The employee is a “covered employee with cancer”, as that 
term is defined by 42 U.S.C. § 7384l(9)(B).  The claimant is the surviving spouse of the employee as 
defined by 42 U.S.C. § 7384s(e)(1).  I find that the recommended decision is in accordance with the 
facts and the law in this case, and that the claimant is entitled to $150,000 based on the employee’s 
lung cancer, as provided by 42 U.S.C. § 7384s.

Cleveland, OH

Daria Rusyn

Final Adjudication 

Branch Manager

EEOICPA Fin. Dec. No. 21570-2005 (Dep’t of Labor, May 26, 2005)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
Part B of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended,
42 U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for benefits 
is denied.  A copy of this decision will be provided to your authorized representative.  Adjudication of 
your Part E claim is deferred until after issuance of the Interim Final Regulations.

STATEMENT OF THE CASE

On January 8, 2002, you filed Form EE-2, Claim for Survivor Benefits under EEOICPA, with the 
Jacksonville district office.  The claim was based, in part, on the assertion that your late spouse was an 
employee of a Department of Energy (DOE) contractor at a DOE facility.  You stated on the Form EE-2
that you were filing for the breast cancer of [Employee] (hereinafter called the employee).



On the Form EE-3, Employment History, you stated that the employee was employed at the Savannah 
River Site (SRS) in Aiken, South Carolina, from 1951 to December 31, 1984.  The Department of 
Energy verified employment as August 20, 1951 to December 31, 1984.

You submitted medical evidence establishing that the employee was diagnosed with left breast cancer 
on September 10, 1985.  In order for you to be eligible for benefits, the evidence must establish that the
cancer was at least as likely as not related to employment at a covered facility, within the meaning of 
Part B of the Act.  42 U.S.C. § 7384n.
To determine the probability of whether the employee sustained cancer in the performance of duty, the 
Jacksonville district office referred the application package to the National Institute for Occupational 
Safety and Health (NIOSH) for radiation dose reconstruction in accordance with § 30.115 of the 
Department of Labor’s implementing regulations.  20 C.F.R. § 30.115.  NIOSH reported annual dose 
estimates from the date of initial radiation exposure during covered employment, to the date the cancer 
was first diagnosed.  A summary and explanation of information and methods applied to produce these 
dose estimates, including your involvement through an interview and review of the dose report, are 
documented in the “NIOSH Report of Dose Reconstruction under EEOICPA.”  On October 9, 2004, 
you signed Form OCAS-1, indicating the NIOSH Draft Report of Dose Reconstruction had been 
reviewed and agreeing that it identified all of the relevant information provided to NIOSH.  The district
office received the final NIOSH Report of Dose Reconstruction on October 15, 2004.

Pursuant to the implementing NIOSH regulations, the district office used the information provided in 
this report to determine that there was a 36% probability that the employee’s cancer was caused by 
radiation exposure at the Savannah River Site.  42 C.F.R. § 81.20.  The Final Adjudication Branch 
(FAB) independently analyzed the information in the NIOSH report, confirming the 36% probability.
On December 17, 2004, the Denver district office issued a recommended decision concluding that the 
employee’s breast cancer is not covered under Part B of the Act and that you are not entitled to 
compensation.  Attached to the recommended decision was a notice of claimant rights, which stated 
that you had 60 days in which to file an objection to the recommended decision and/or request a 
hearing.  That 60-day period expired on February 15, 2005.

OBJECTIONS

On January 31, 2005, the Final Adjudication Branch received a letter from your authorized 
representative, dated January 19, 2005, objecting to the recommended decision and requesting a 
hearing.  By letter dated February 8, 2005, your authorized representative requested a telephone 
hearing.  The hearing was held by the undersigned by telephone on March 31, 2005.  You and your 
authorized representative (your daughter) were duly affirmed to provide truthful testimony.

In the letter of objection, your authorized representative stated that the actual primary site of the cancer 
was probably unknown, since the cancer had already metastasized by the time the employee went to the
doctor; that breast cancer is rare in men and there is no family history, so the likelihood that radiation 
exposure caused it is more likely; you could not obtain additional records from the oncologist since he 
is no longer in the area; that the employee worked at SRS for 33 years and was exposed to large 
amounts of radiation and other harmful elements; and that he began work at SRS before exposure 
records were kept.

At the hearing, you discussed the employee’s medical and employment histories.  The authorized 
representative stated that the employee had bumped his chest and noticed a lump and finally went to 



the doctor when it wouldn’t go away, and that he had had knots throughout his body for some time but 
never told anyone.  She noted that this could indicate the primary site was not the breast since he didn’t
live long enough for the physicians to actually determine the primary site with testing and diagnostics.  
She stated that she believed the primary site was the lung, since that was the area the doctors chose to 
treat.  

In accordance with §§ 30.314(e) and (f) of the implementing regulations, a claimant is allowed thirty 
days after the hearing is held to submit additional evidence or argument, and twenty days after a copy 
of the transcript is sent to them to submit any changes or corrections to that record.  20 C.F.R. §§ 
30.314(e), 30.314(f).  By letter dated April 8, 2005, the transcript was forwarded to you.  No response, 
additional evidence, argument, changes or comments were received.

The objections raised before and during the hearing have been reviewed.  Part B of the Act defines that 
the probability of causation shall be based on the radiation dose received by the employee, and states 
that cancer must be “at least as likely as not related to employment at the facility specified….”  42 
U.S.C. §§ 7384n(b), 7384n(c).  The implementing regulations state that the FAB may evaluate factual 
findings or arguments concerning the application of dose reconstruction methodology.  20 C.F.R. § 
30.318.  However, § 30.318(b) of the implementing regulations states that the methodology used by 
NIOSH in arriving at reasonable estimates of the radiation doses received by an employee is binding on
the FAB.  

In your first objection, you stated that the actual primary site of the employee’s cancer is unknown.  
However, as discussed at length during the hearing, the medical records all indicate a breast primary 
with metastasis to the lymph system and lungs.  The implementing regulations state that the 
establishment of a cancer diagnosis is based on medical evidence that sets forth the diagnosis of cancer 
and the date on which that diagnosis was made.  20 C.F.R. § 30.211.  Your belief that the medical 
evidence of record is incorrect is a challenge of a fact, and is insufficient to override the evidence of 
record.

Your second objection relates to the rarity of breast cancer in men and the lack of a family history of 
breast cancer in either sex.  Scientists evaluate the likelihood that radiation causes cancer in a worker 
by using medical and scientific knowledge about the relationship between specific types and levels of 
radiation dose and the frequency of cancers in exposed populations.  If research determines that a 
specific type of cancer occurs more frequently among a population exposed to a higher level of 
radiation than a comparable population (a population with less radiation exposure but similar in age, 
gender, and other factors that have a role in health), and if the radiation exposure levels are known in 
the two populations, then it is possible to estimate the proportion of cancers in the exposed population 
that may have been caused by a given level of radiation.

The probability of causation (PoC) means the probability or likelihood that a cancer was caused by 
radiation exposure incurred by a covered employee in the performance of duty.  The PoC is calculated 
as the risk of cancer attributable to radiation exposure (RadRisk) divided by the sum of the baseline 
risk of cancer to the general population.  42 C.F.R. § 81.4(n).  The Department of Labor (DOL) uses 
NIOSH-IREP to estimate the probability that an employee’s cancer was caused by his individual 
radiation dose.  The model takes into account the employee’s cancer type, year of birth, year of cancer 
diagnosis, and exposure information such as years of exposure, as well as the dose received from 
gamma radiation, X-rays, alpha radiation, beta radiation, and neutrons during each year.  



Complex factors associated with cancer incidence are taken into account in NIOSH-IREP in calculating
probability of causation (PoC) at the 99th percentile credibility limit for any given cancer, including 
breast cancer.  These factors include gender-specific rate differences as well as the 
gender-specific ratios between U.S. and Japanese incidence rates.  However, PoC depends more 
on excess risk due to radiation exposure than to gender differences.  In fact, PoC under EEOICPA is 
calculated as the risk of cancer attributable to radiation exposure (RadRisk) divided by the sum of the 
baseline risk of cancer (BasRisk) plus RadRisk, converted to a percentage.

By definition, a PoC of 50% is obtained whenever radiation exposure doubles the natural baseline 
incidence of cancer, regardless if the baseline is low or high.  Consequently, similar doses are required 
for males and females to qualify for compensation for breast cancer because the risk coefficient is 
similar for males and females.

Male breast cancer rates are indeed quite low compared to females.  Further, this is true in both the 
U.S. and in Japan.  Thus, as would be expected, the net effect in IREP of these differing gender 
incidence rates for breast cancer is that the same dose, holding all other IREP inputs constant, produces
a higher PoC for males compared to females.  However, gender differences in baseline rates are already
taken into account in IREP calculations.  This is a challenge of the PoC portion of the dose 
reconstruction methodology and cannot be addressed by the FAB per 

20 C.F.R. § 30.318(b).

The last objection concerns the accuracy of the dose reconstruction, since the employee began work 
before exposure records were kept.  The basic principle of dose reconstruction is to characterize the 
occupational radiation environment to which a worker was exposed using available worker and/or 
workplace monitoring information.  In cases where radiation exposures in the workplace environment 
cannot be fully characterized based on available data, default values based on reasonable scientific 
assumptions are used as substitutes.  The approaches for determining the employee’s external and 
internal dose are discussed in detail in his dose reconstruction report and are summarized below.

Dosimetry records from the Savannah River Site were used as a starting point in determining the 
employee’s external dose, including the addition of missed dose (when zeros were reported in his 
dosimetry records).  Maximizing dose conversion factors were used to convert potential whole body 
exposure dose to the brain.

The employee participated in the bioassay program, but all of his measurements showed activities less 
than the level of detection used in the program.  Based on certain bioassay results, internal doses were 
calculated for tritium. 

On-site ambient doses and doses received from diagnostic medical X-ray procedures that were required
as a condition of employment were also included in the overall estimate of the dose to the breast.  

For the purposes of the dose reconstruction, NIOSH assigned the employee the highest reasonably 
possible radiation dose related to radiation exposure and intake using available dosimetry data, when 
available, and worst-case assumptions in the absence of documented exposures.  The NIOSH approach 
is based on current science, documented experience and relevant data.  A part of the approach does 
include checks of dosimetry results against work place exposure indicators.  This is a challenge of the 
dose reconstruction methodology and cannot be addressed by the FAB per 20 C.F.R. § 30.318(b). 



Your concerns about other “harmful elements” the employee may have been exposed to is a challenge 
of a fact, in this case the EEOICPA Part B requirement of exposure to beryllium or ionizing radiation 
related to nuclear weapons production.

FINDINGS OF FACT

1. You filed a Form EE-2, Claim for Survivor Benefits under the EEOICPA, on January 8, 2002. 

2. The Department of Energy verified the employment at the SRS as August 20, 1951 to 
December 31, 1984. 

3. The employee was diagnosed with breast cancer on September 10, 1985. 

4. In proof of survivorship, you submitted copies of your marriage certificate to the employee and 
the employee’s death certificate.  Therefore, you have established that you are a survivor as 
defined by the implementing regulations.  20 C.F.R. § 30.5(ee). 

5. Based on the dose reconstruction performed by NIOSH, the district office calculated the 
probability of causation (the likelihood that the cancer was caused by radiation exposure 
incurred while working at a covered facility) for breast cancer.  The district office calculated a 
probability of causation of 36% and determined that this condition was not “at least as likely as 
not” (a 50% or greater probability) related to employment at the covered facility.  The Final 
Adjudication Branch confirmed this probability of causation calculation. 

6. On December 17, 2004, the Denver district office issued a recommended decision concluding 
that the employee’s breast cancer is not covered under Part B of the Act, and that you are not 
entitled to compensation. 

7. A hearing was held on March 31, 2005.  Your objections were reviewed and determined to be 
challenges to the dose reconstruction methodology or a challenge of fact concerning the 
coverage of the law. 

CONCLUSIONS OF LAW

The undersigned has reviewed the facts, the recommended decision issued by the Denver district office
on December 17, 2004, and the information received before and during the hearing.  The evidence in 
the record does not establish that you are entitled to compensation under Part B of the Act because the 
calculation of “probability of causation” does not show that there is a 50% or greater likelihood that the
employee’s cancer was caused by radiation exposure received at the 

Savannah River Site in the performance of duty.  Therefore, I find that the decision of the district office
is supported by the evidence and the law, and cannot be changed based on the objections you 
submitted.  

Since the evidence does not establish that the employee’s breast cancer was at least as likely as not 
related to employment at a covered facility, you are not entitled to benefits under Part B of the Act, and 
the claim for compensation is denied.  42 U.S.C. § 7384s(e).



Jacksonville, FL

Sidne M. Valdivieso

Hearing Representative

EEOICPA Fin. Dec. No. 21570-2005 (Dep’t of Labor, May 26, 2005)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
Part B of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended,
42 U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for benefits 
is denied.  A copy of this decision will be provided to your authorized representative.  Adjudication of 
your Part E claim is deferred until after issuance of the Interim Final Regulations.

STATEMENT OF THE CASE

On January 8, 2002, you filed Form EE-2, Claim for Survivor Benefits under EEOICPA, with the 
Jacksonville district office.  The claim was based, in part, on the assertion that your late spouse was an 
employee of a Department of Energy (DOE) contractor at a DOE facility.  You stated on the Form EE-2
that you were filing for the breast cancer of [Employee] (hereinafter called the employee).

On the Form EE-3, Employment History, you stated that the employee was employed at the Savannah 
River Site (SRS) in Aiken, South Carolina, from 1951 to December 31, 1984.  The Department of 
Energy verified employment as August 20, 1951 to December 31, 1984.

You submitted medical evidence establishing that the employee was diagnosed with left breast cancer 
on September 10, 1985.  In order for you to be eligible for benefits, the evidence must establish that the
cancer was at least as likely as not related to employment at a covered facility, within the meaning of 
Part B of the Act.  42 U.S.C. § 7384n.
To determine the probability of whether the employee sustained cancer in the performance of duty, the 
Jacksonville district office referred the application package to the National Institute for Occupational 
Safety and Health (NIOSH) for radiation dose reconstruction in accordance with § 30.115 of the 
Department of Labor’s implementing regulations.  20 C.F.R. § 30.115.  NIOSH reported annual dose 
estimates from the date of initial radiation exposure during covered employment, to the date the cancer 
was first diagnosed.  A summary and explanation of information and methods applied to produce these 
dose estimates, including your involvement through an interview and review of the dose report, are 
documented in the “NIOSH Report of Dose Reconstruction under EEOICPA.”  On October 9, 2004, 
you signed Form OCAS-1, indicating the NIOSH Draft Report of Dose Reconstruction had been 
reviewed and agreeing that it identified all of the relevant information provided to NIOSH.  The district
office received the final NIOSH Report of Dose Reconstruction on October 15, 2004.

Pursuant to the implementing NIOSH regulations, the district office used the information provided in 
this report to determine that there was a 36% probability that the employee’s cancer was caused by 
radiation exposure at the Savannah River Site.  42 C.F.R. § 81.20.  The Final Adjudication Branch 
(FAB) independently analyzed the information in the NIOSH report, confirming the 36% probability.



On December 17, 2004, the Denver district office issued a recommended decision concluding that the 
employee’s breast cancer is not covered under Part B of the Act and that you are not entitled to 
compensation.  Attached to the recommended decision was a notice of claimant rights, which stated 
that you had 60 days in which to file an objection to the recommended decision and/or request a 
hearing.  That 60-day period expired on February 15, 2005.

OBJECTIONS

On January 31, 2005, the Final Adjudication Branch received a letter from your authorized 
representative, dated January 19, 2005, objecting to the recommended decision and requesting a 
hearing.  By letter dated February 8, 2005, your authorized representative requested a telephone 
hearing.  The hearing was held by the undersigned by telephone on March 31, 2005.  You and your 
authorized representative (your daughter) were duly affirmed to provide truthful testimony.

In the letter of objection, your authorized representative stated that the actual primary site of the cancer 
was probably unknown, since the cancer had already metastasized by the time the employee went to the
doctor; that breast cancer is rare in men and there is no family history, so the likelihood that radiation 
exposure caused it is more likely; you could not obtain additional records from the oncologist since he 
is no longer in the area; that the employee worked at SRS for 33 years and was exposed to large 
amounts of radiation and other harmful elements; and that he began work at SRS before exposure 
records were kept.

At the hearing, you discussed the employee’s medical and employment histories.  The authorized 
representative stated that the employee had bumped his chest and noticed a lump and finally went to 
the doctor when it wouldn’t go away, and that he had had knots throughout his body for some time but 
never told anyone.  She noted that this could indicate the primary site was not the breast since he didn’t
live long enough for the physicians to actually determine the primary site with testing and diagnostics.  
She stated that she believed the primary site was the lung, since that was the area the doctors chose to 
treat.  

In accordance with §§ 30.314(e) and (f) of the implementing regulations, a claimant is allowed thirty 
days after the hearing is held to submit additional evidence or argument, and twenty days after a copy 
of the transcript is sent to them to submit any changes or corrections to that record.  20 C.F.R. §§ 
30.314(e), 30.314(f).  By letter dated April 8, 2005, the transcript was forwarded to you.  No response, 
additional evidence, argument, changes or comments were received.

The objections raised before and during the hearing have been reviewed.  Part B of the Act defines that 
the probability of causation shall be based on the radiation dose received by the employee, and states 
that cancer must be “at least as likely as not related to employment at the facility specified….”  42 
U.S.C. §§ 7384n(b), 7384n(c).  The implementing regulations state that the FAB may evaluate factual 
findings or arguments concerning the application of dose reconstruction methodology.  20 C.F.R. § 
30.318.  However, § 30.318(b) of the implementing regulations states that the methodology used by 
NIOSH in arriving at reasonable estimates of the radiation doses received by an employee is binding on
the FAB.  

In your first objection, you stated that the actual primary site of the employee’s cancer is unknown.  
However, as discussed at length during the hearing, the medical records all indicate a breast primary 
with metastasis to the lymph system and lungs.  The implementing regulations state that the 



establishment of a cancer diagnosis is based on medical evidence that sets forth the diagnosis of cancer 
and the date on which that diagnosis was made.  20 C.F.R. § 30.211.  Your belief that the medical 
evidence of record is incorrect is a challenge of a fact, and is insufficient to override the evidence of 
record.

Your second objection relates to the rarity of breast cancer in men and the lack of a family history of 
breast cancer in either sex.  Scientists evaluate the likelihood that radiation causes cancer in a worker 
by using medical and scientific knowledge about the relationship between specific types and levels of 
radiation dose and the frequency of cancers in exposed populations.  If research determines that a 
specific type of cancer occurs more frequently among a population exposed to a higher level of 
radiation than a comparable population (a population with less radiation exposure but similar in age, 
gender, and other factors that have a role in health), and if the radiation exposure levels are known in 
the two populations, then it is possible to estimate the proportion of cancers in the exposed population 
that may have been caused by a given level of radiation.

The probability of causation (PoC) means the probability or likelihood that a cancer was caused by 
radiation exposure incurred by a covered employee in the performance of duty.  The PoC is calculated 
as the risk of cancer attributable to radiation exposure (RadRisk) divided by the sum of the baseline 
risk of cancer to the general population.  42 C.F.R. § 81.4(n).  The Department of Labor (DOL) uses 
NIOSH-IREP to estimate the probability that an employee’s cancer was caused by his individual 
radiation dose.  The model takes into account the employee’s cancer type, year of birth, year of cancer 
diagnosis, and exposure information such as years of exposure, as well as the dose received from 
gamma radiation, X-rays, alpha radiation, beta radiation, and neutrons during each year.  

Complex factors associated with cancer incidence are taken into account in NIOSH-IREP in calculating
probability of causation (PoC) at the 99th percentile credibility limit for any given cancer, including 
breast cancer.  These factors include gender-specific rate differences as well as the 
gender-specific ratios between U.S. and Japanese incidence rates.  However, PoC depends more 
on excess risk due to radiation exposure than to gender differences.  In fact, PoC under EEOICPA is 
calculated as the risk of cancer attributable to radiation exposure (RadRisk) divided by the sum of the 
baseline risk of cancer (BasRisk) plus RadRisk, converted to a percentage.

By definition, a PoC of 50% is obtained whenever radiation exposure doubles the natural baseline 
incidence of cancer, regardless if the baseline is low or high.  Consequently, similar doses are required 
for males and females to qualify for compensation for breast cancer because the risk coefficient is 
similar for males and females.

Male breast cancer rates are indeed quite low compared to females.  Further, this is true in both the 
U.S. and in Japan.  Thus, as would be expected, the net effect in IREP of these differing gender 
incidence rates for breast cancer is that the same dose, holding all other IREP inputs constant, produces
a higher PoC for males compared to females.  However, gender differences in baseline rates are already
taken into account in IREP calculations.  This is a challenge of the PoC portion of the dose 
reconstruction methodology and cannot be addressed by the FAB per 

20 C.F.R. § 30.318(b).

The last objection concerns the accuracy of the dose reconstruction, since the employee began work 
before exposure records were kept.  The basic principle of dose reconstruction is to characterize the 



occupational radiation environment to which a worker was exposed using available worker and/or 
workplace monitoring information.  In cases where radiation exposures in the workplace environment 
cannot be fully characterized based on available data, default values based on reasonable scientific 
assumptions are used as substitutes.  The approaches for determining the employee’s external and 
internal dose are discussed in detail in his dose reconstruction report and are summarized below.

Dosimetry records from the Savannah River Site were used as a starting point in determining the 
employee’s external dose, including the addition of missed dose (when zeros were reported in his 
dosimetry records).  Maximizing dose conversion factors were used to convert potential whole body 
exposure dose to the brain.

The employee participated in the bioassay program, but all of his measurements showed activities less 
than the level of detection used in the program.  Based on certain bioassay results, internal doses were 
calculated for tritium. 

On-site ambient doses and doses received from diagnostic medical X-ray procedures that were required
as a condition of employment were also included in the overall estimate of the dose to the breast.  

For the purposes of the dose reconstruction, NIOSH assigned the employee the highest reasonably 
possible radiation dose related to radiation exposure and intake using available dosimetry data, when 
available, and worst-case assumptions in the absence of documented exposures.  The NIOSH approach 
is based on current science, documented experience and relevant data.  A part of the approach does 
include checks of dosimetry results against work place exposure indicators.  This is a challenge of the 
dose reconstruction methodology and cannot be addressed by the FAB per 20 C.F.R. § 30.318(b). 

Your concerns about other “harmful elements” the employee may have been exposed to is a challenge 
of a fact, in this case the EEOICPA Part B requirement of exposure to beryllium or ionizing radiation 
related to nuclear weapons production.

FINDINGS OF FACT

1. You filed a Form EE-2, Claim for Survivor Benefits under the EEOICPA, on January 8, 2002. 

2. The Department of Energy verified the employment at the SRS as August 20, 1951 to 
December 31, 1984. 

3. The employee was diagnosed with breast cancer on September 10, 1985. 

4. In proof of survivorship, you submitted copies of your marriage certificate to the employee and 
the employee’s death certificate.  Therefore, you have established that you are a survivor as 
defined by the implementing regulations.  20 C.F.R. § 30.5(ee). 

5. Based on the dose reconstruction performed by NIOSH, the district office calculated the 
probability of causation (the likelihood that the cancer was caused by radiation exposure 
incurred while working at a covered facility) for breast cancer.  The district office calculated a 
probability of causation of 36% and determined that this condition was not “at least as likely as 
not” (a 50% or greater probability) related to employment at the covered facility.  The Final 
Adjudication Branch confirmed this probability of causation calculation. 



6. On December 17, 2004, the Denver district office issued a recommended decision concluding 
that the employee’s breast cancer is not covered under Part B of the Act, and that you are not 
entitled to compensation. 

7. A hearing was held on March 31, 2005.  Your objections were reviewed and determined to be 
challenges to the dose reconstruction methodology or a challenge of fact concerning the 
coverage of the law. 

CONCLUSIONS OF LAW

The undersigned has reviewed the facts, the recommended decision issued by the Denver district office
on December 17, 2004, and the information received before and during the hearing.  The evidence in 
the record does not establish that you are entitled to compensation under Part B of the Act because the 
calculation of “probability of causation” does not show that there is a 50% or greater likelihood that the
employee’s cancer was caused by radiation exposure received at the 

Savannah River Site in the performance of duty.  Therefore, I find that the decision of the district office
is supported by the evidence and the law, and cannot be changed based on the objections you 
submitted.  

Since the evidence does not establish that the employee’s breast cancer was at least as likely as not 
related to employment at a covered facility, you are not entitled to benefits under Part B of the Act, and 
the claim for compensation is denied.  42 U.S.C. § 7384s(e).
Jacksonville, FL

Sidne M. Valdivieso

Hearing Representative

EEOICPA Fin. Dec. No. 29552-2006 (Dep’t of Labor, April 5, 2006)

NOTICE OF FINAL DECISION AND REMAND ORDER

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claim for 
compensation and medical benefits under Part B of the Act is accepted for the condition of lung 
cancer.  Your claim for benefits for the conditions of skin lesions, and loss of sensation in fingertips are 
denied under Part B of the Act.  Your claim for additional benefits under Part E of the Act is remanded 
to the district office for further development.

STATEMENT OF THE CASE

On May 10, 2002, you filed a claim for compensation (Form EE-1) under Part B and a request for 



review by medical panels (OWA1-7/6/01) under Part D of the EEOICPA.  Your claims identified lung 
cancer, skin lesions, and loss of sensation in fingertips as the claimed conditions resulting from your 
employment at a Department of Energy (DOE) facility.  You filed an Employment History (Form EE-3)
claiming employment as a laborer for roads and grounds at the Paducah Gaseous Diffusion Plant 
(GDP) from June 1962 to August 1962 and again from June 1963 to August 1963.

The Department of Energy (DOE) verified your employment from June 11, 1962, to August 31, 1962, 
and again from June 10, 1963, to August 30, 1963.  The Paducah GDP is a covered DOE facility from 
1951 to July 28, 1998, and in remediation from July 29, 1998 to the present (See the Department of 
Energy’s worker’s advocacy facility listings at: 
http://www.eh.doe.gov/advocacy/faclist/findfacility.cfm; verified by the FAB on April 4, 2006).

On June 3, 2002, the district office sent you a letter acknowledging your claim and advising you that 
skin lesions and loss of sensation in fingertips were not occupational illnesses under Part B of the Act.  
That letter requested medical records to substantiate a covered condition under the Act.

In support of your claim you submitted medical records including a copy of an October 30, 1997 
pathology report signed by Moacyr Da Silva, M.D., providing a diagnosis of “small cell 
neuroendocrine carcinoma of lung intermediate cell type.”

To determine if your cancer was “at least as likely as not” sustained in the performance of your duty at 
a covered facility, (known as determining the probability of causation or “PoC”), on January 14, 2003, 
the district office referred your application package to the National Institute for Occupational Safety 
and Health (NIOSH) for radiation dose reconstruction.

On September 20, 2005, NIOSH completed the dose reconstruction and sent a draft copy of the report 
to you to review.  On September 30, 2005, NIOSH received your signed Form OCAS-1, indicating that 
you had received the NIOSH Draft Report of Dose Reconstruction and agreed that it identified all of 
the relevant information you had provided.   On that same date, NIOSH forwarded a copy of the 
completed dose reconstruction report to the district office.  

Based on the dose estimate, the probability of causation for your cancer was calculated by the district 
office claims examiner using NIOSH-IREP (Interactive RadioEpidemiological Program).  
NIOSH-IREP is a computer software application developed by NIOSH in collaboration with the 
National Cancer Institute.  This computer software is a science-based tool that allows the DOL to 
determine the probability that a cancer was caused by a person's radiation dose.  The district office 
determined that the probability that your cancer was related to your employment was 53.72%.

On October 28, 2004, the President signed into law an amendment abolishing Part D of EEOICPA and 
replacing it with a new program called Part E.  The law gave the Department of Labor the 
responsibility for administering the new program.  As a result, Part D of your claim was developed 
under the new Part E provisions by the Jacksonville district office.

On February 22, 2006, the Jacksonville district office issued a recommended decision finding in 
pertinent part that you were a covered DOE employee at the Paducah GDP from June 11, 1962, to 
August 31, 1962, and again from June 10, 1963 to August 30, 1963; that you were diagnosed with 
neuroendocrine carcinoma of lung after you began covered employment; that based on the NIOSH 
dose reconstruction, the probability of causation (PoC) revealed that your cancer was at least as likely 



as not caused by your employment at a DOE facility.  The decision concluded that you were entitled to 
$150,000 compensation under Part B as well as medical benefits under Parts B and E of the EEOICPA 
for your lung cancer effective May 10, 2002.

On March 6, 2006, the FAB received your signed waiver of your right to object to any of the findings 
of fact or conclusions of law contained in the recommended decision.

On April 4, 2006, you stated that you have not filed a tort suit in connection with either an occupational
illness or a consequential injury for which you would be eligible to receive compensation under the 
EEOICPA and that you have not received any settlement or award from a claim or suit against a third 
party in connection with either an occupational illness or a consequential injury for which you would 
be eligible to receive compensation under the EEOICPA.  

Following an independent review of the evidence of record, the undersigned hereby makes the 
following:

FINDINGS OF FACT

1. You filed a claim for benefits under EEOICPA on May 10, 2002. 

2. You are a covered Department of Energy employee who worked at the Paducah Gaseous 
Diffusion Plant from June 11, 1962, to August 31, 1962, and again from June 10, 1963 to 
August 30, 1963. 

3. On October 30, 1997, you were diagnosed with small cell neuroendocrine carcinoma of lung 
intermediate cell type.  This is after you began covered employment. 

4. The district office calculated the probability of causation of your cancer and determined that the
probability of causation was 53.72%, and that your cancer was “at least as likely as not” related 
to your employment at a covered DOE facility.

5. Skin lesions and loss of sensation in fingertips are not occupational illnesses under Part B of 
EEOICPA. 

6. You have not filed a tort suit in connection with either an occupational illness or a consequential
injury for which you would be eligible to receive compensation under EEOICPA. 

Based on these facts, the undersigned makes the following: 

CONCLUSIONS OF LAW

Section 30.316(a) of EEOICPA regulations provides that, if the claimant waives any objections to all or
part of the recommended decision, the Final Adjudication Branch may issue a final decision accepting 
the recommendation of the district office, either in whole or in part.  20 C.F.R. § 30.316(a).  You have 
waived your rights to file objections to the findings of fact and conclusions of law pertaining to the 
award of benefits in the recommended decision. 

The EEOICPA was established to provide compensation benefits to covered employees that have been 



diagnosed with designated occupational illnesses incurred as a result of their exposure to radiation, 
beryllium, or silica, while in the performance of duty for the Department of Energy and certain of its 
vendors, contractors, and subcontractors.  Part B of EEOICPA, defines an occupational illness as a 
covered beryllium illness, cancer referred to in § 7384l(9)(B) of this title, specified cancer, or chronic 
silicosis, as the case may be.  42 U.S.C. §§ 7384l(15), 7384l(9)(B).  As you worked for the Department
of Energy at a covered DOE facility when radiation may have been present, you are a covered DOE 
employee pursuant to 42 U.S.C. §§ 7384l(9)(B) and 7384n(b).

Compensation may be paid to a covered employee which, under 42 U.S.C. § 7384l(1), includes a 
“covered employee with cancer.”  Since your employment was less than 250 days and you did not 
qualify for Special Exposure Cohort (SEC) status, a “covered employee with cancer” employed at a 
DOE facility is eligible for compensation “if and only if, that individual is determined to have sustained
that cancer in the performance of duty,” which means “if, and only if,” the cancer was “at least as likely
as not” related to employment.  42 U.S.C. §§ 7384l(9)(B) and 7384n.

On April 4, 2006 the FAB calculated the PoC of your lung cancer and determined the PoC was 59.77%.
[1]

I have independently reviewed the facts of your case and the recommended decision issued by the 
Jacksonville district office, and conclude that your lung cancer was “at least as likely as not” sustained 
in the performance of your duty at a DOE facility as specified by 42 U.S.C. § 7384n (b) of the Act and 
§ 30.210(b) of the EEOICP implementing regulations.  42 U.S.C. § 7384n(b); 20 C.F.R § 30.210(a)(2). 
You are therefore a “covered employee with cancer” as that term is defined by Part B, 42 U.S.C. § 
7384l(9)(B).  A covered employee shall receive compensation for the disability in the amount of 
$150,000.  See 42 U.S.C. § 7384s(a).  

A covered employee shall receive medical benefits under the EEOICPA for that employee’s 
occupational illness.  42 U.S.C. § 7384s(b).  An individual receiving medical benefits for a covered 
illness is entitled to the services, appliances, and supplies prescribed or recommended by a qualified 
physician for that illness, which are likely to cure, give relief, or reduce the degree or the period of that 
illness.  42 U.S.C. § 7384t(a); 20 C.F.R. § 30.400(a).  An individual receiving benefits shall be 
furnished those benefits as of the date on which that individual submitted the claim for those benefits.  
42 U.S.C. § 7384t(d).

Accordingly, you are entitled to compensation in the amount of $150,000 as provided in § 7384s(a) and
medical benefits for lung cancer retroactive to the date of your initial filing on May 10, 2002, pursuant 
to Part B. 

Skin lesions and loss of sensation in fingertips are not covered occupational illnesses under Part B of 
the Act.  Therefore, your claim based skin lesions and loss of sensation in fingertips under Part B of 
EEOICPA is denied.

Part E of EEOICPA provides additional compensation to Department of Energy contractor employees 
determined to have contracted a covered illness through exposure at a Department of Energy facility.  
See 42 U.S.C. §§ 7385s, 7385s(1) and 20 C.F.R. § 30.5(p).  The evidence of record does not establish 
that you are a DOE contractor employee of the AEC/DOE, a requirement for eligibility under Part E to 
qualify for compensation.  42 U.S.C. § 7385s(1).  Additional development of the employment evidence
may be required to determine if you worked for a contractor of the DOE.



Pursuant to 20 C.F.R. § 30.317, the portion of the recommended decision pertaining to your claim for 
benefits under Part E of EEOICPA is vacated and remanded to the Jacksonville district office for 
further development consistent with this order, to be followed by a new recommended decision on your
eligibility under Part E of the Act.

Washington, DC

Edward W. Feeny

Hearing Representative,

Final Adjudication Branch

[1] On September 20, 2005, the district office calculated the probability of causation using NIOSH-IREP, version 5.4.  
Effective February 28, 2006, NIOSH implemented NIOSP-IREP version 5.5.  The increased PoC does not change the 
outcome of your claim, since the result from each version is more than 50%.

EEOICPA Order No. 50245-2004 (Dep’t of Labor, April 14, 2011)

ORDER DENYING REQUEST FOR RECONSIDERATION

This is the response to the claimant’s December 28, 2010 request for reconsideration of the November 
30, 2010 decision of the Final Adjudication Branch (FAB) on his survivor claim under both Part B and 
Part E of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA), 42 U.S.C. § 7384 et seq.  In that decision, FAB concluded that with respect to Part B, the 
employee’s pancreatic cancer was not sustained “in the performance of duty,” as that term is defined in 
§ 7384n(b), because it is not “at least as likely as not” (a 50% or greater probability) that such cancer 
was related to the radiation doses she received during her covered employment at a Department of 
Energy (DOE) facility—Hangar 481, Kirtland Air Force Base (AFB)—from March 1, 1989 through 
June 30, 1994.  FAB also concluded that with respect to Part E of EEOICPA, the employee was not a 
“covered DOE contractor employee,” as that term is defined in § 7385s(1), because it is also not at 
least as likely as not that her exposure to toxic substances at Hangar 481 was a significant factor in 
aggravating, contributing to, or causing her pancreatic cancer.  It was because of these two conclusions 
that the claim for survivor benefits due to the employee’s pancreatic cancer under Part B, and for her 
death due to pancreatic cancer under E, was denied.  A decision on the Part E claim for the employee’s 
death due to acoustic neuroma, however, was deferred pending further development. 

In support of his December 28, 2010 reconsideration request, the claimant raised a number of 
interwoven and somewhat confusing arguments.  To the extent that I can discern what they are, his 
arguments in support of his request are as follows.

1.  FAB should have found that the period of the employee’s covered employment began when she 
started work for Ross Aviation at Hangar 481, Kirtland AFB, on December 9, 1985, rather than when 
Hangar 481 became a covered DOE facility on March 1, 1989, because Ross Aviation had contracts 
with DOE and its predecessor agencies starting in 1970, and because those contracts show that Ross 
Aviation began working at Hangar 481 in 1984.  In conjunction with this argument, which the claimant 
raised earlier in the adjudication of his claim, he asserts that copies of the contracts in question that he 
submitted have either never been considered, or were not considered by the appropriate agency of the 



Department of Labor.

2.  FAB wrongly found that the employee’s diagnosed acoustic neuroma was not an “occupational 
illness” that is compensable under Part B that should have been taken into account during the dose 
reconstruction process and the determination of the probability of causation for the Part B claim.

3.  FAB wrongly concluded that the effect of the employee’s alleged exposure to radiation prior to 
beginning her employment with Ross Aviation on December 9, 1985, as well as her alleged 
“non-employment” exposure during her accepted covered employment, could not be taken into account
when it determined the probability of causation for her pancreatic cancer.  The claimant contends that 
these alleged exposures to radiation can be inferred from evidence in the file and must be taken into 
account, because 42 U.S.C. § 7384n(c)(3)(C) provides that the regulatory guidelines for determining 
the probability of causation for cancer under Part B “shall take into consideration. . .other relevant 
factors.”  As was the case with the claimant’s first argument noted above, he made this particular 
argument previously in the adjudication of his claim.

4.  FAB wrongly concluded that the alleged radiation exposure of the employee “in other 
employments” was not covered under EEOICPA.  The claimant contends that this alleged radiation 
exposure should have been taken into account and “added to the worker’s total exposure. . . .”  While 
he acknowledges that the dose reconstruction methodology that the National Institute for Occupational 
Safety and Health (NIOSH) used to estimate the radiation dose of the employee is binding on FAB, he 
believes that FAB should have determined that his objections concerning the application of that 
methodology, as it related to the alleged exposures in question, needed to be considered by NIOSH and 
therefore should have returned the Part B claim to the district office for referral to NIOSH for such 
consideration.  To support this argument regarding the employee’s radiation dose, he asserts that:

[G]eneral principles of workers [sic] compensation law contemplate that a worker who was exposed to 
radiation in multiple employments, like the worker in this case, is not limited to an analysis of exposure
during the last term of injurious employment.  Rather, in such cases the sum total of the worker’s 
exposure during successive employments should be taken into account in assessing the effect of the 
worker’s last injurious exposure to radiation, and in so doing the exposure with the last employer. . .is 
given its due weight in contributing to the onset of a subsequently occurring cancer.  

Similar to the first and third arguments listed above, the claimant raised this argument previously in the
adjudication of his EEOICPA claim.

5.  The claimant was not afforded the opportunity to present his objections regarding the dose 
reconstruction for the employee to NIOSH, which he acknowledges is “the agency which most 
logically has the expertise to evaluate the merits” of his position.  Therefore, the claimant believes that 
FAB should have returned his Part B claim to the district office for referral to NIOSH so it could 
consider his contention that the dose reconstruction for the employee should have included her 
non-employment and “other employments” exposures.

After careful consideration of these arguments, and for the reasons set forth below, the request for 
reconsideration is hereby denied.

With regard to the first argument noted above, and as set out in FAB’s November 30, 2010 decision, 
there is no dispute that Ross Aviation performed work under contracts it had with DOE and its 



predecessor agencies as early as February of 1970, and that the evidence establishes that the employee 
started working for Ross Aviation on December 9, 1985.  The pertinent question for the purposes of the
claimant’s survivor claim, however, concerns where Ross Aviation did its work under its contracts with 
DOE that covered the period of the employee’s employment from December 9, 1985 through June 30, 
1994.  Contrary to the claimant’s allegations noted above, the contracts at issue have, in fact, been 
previously reviewed by the Director of the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC), which is the division of the Office of Workers’ Compensation Programs that
administers EEOICPA[1], when NIOSH provided her with copies of them and asked, in a September 
30, 2009 letter regarding the petition to add a class of employees at Hangar 481 to the Special Exposure
Cohort the claimant filed with NIOSH, whether those contracts were sufficient to expand the “covered”
period of Hangar 481 as a DOE facility.  In her February 2, 2010 response, the Director noted that after 
carefully reviewing those contracts, it was her conclusion that they did not support changing the 
determination that Ross Aviation was a DOE contractor at Hangar 481, Kirtland AFB, for the period 
March 1, 1989 through February 29, 1996.  Those same contracts were also carefully considered yet 
again when the claimant submitted copies of them to the case file in support of his claim, and are 
briefly described below:

 Contract No. AT(29-2)-2859 (covering February 1, 1970 through January 31, 1973) states that 
Ross Aviation would be performing air transport services for the Atomic Energy Commission 
(AEC) “at the Albuquerque Sunport, , .”  There is no mention in this contract that any of the 
work being done by Ross Aviation will be done at Kirtland AFB. 

 Contract No. AT(29-2)-3276 (covering February 1, 1973 through January 31, 1974, with 
multiple modifications that extended the coverage to February 28, 1979 and changed the 
contract number to E(29-2)-3276 when the AEC was replaced by the Energy Research and 
Development Administration (ERDA)) states that the “main operations base shall be maintained
at the Contractor’s facility at the Albuquerque International Airport. . . .”  Again, there is no 
mention in this contract or its modifications that any of the work being done by Ross Aviation 
will be done at Kirtland AFB. 

 Modification number A011 to Contract No. EY-76-C-04-3276 (extending the coverage of that 
contract from March 1, 1979 through February 29, 1984 and changing the contract number to 
DE-AC04-76DP03276 when ERDA was replaced by DOE) states that the “main operations 
base shall be maintained at the Government’s existing facility at the Albuquerque International 
Airport. . . .”  This modification also fails to state that any of the work being done by Ross 
Aviation will be done at Kirtland AFB. 

 Modification number M016 to Contract No. DE-AC04-76DP03276 (covering the period of 
March 1, 1980 to February 28, 1981) states that the location at which Ross Aviation is 
maintaining and flying Government-furnished aircraft is “the Main Base - .”[2]  Once again, 
there is no mention in this modification that any of the work being done by Ross Aviation will 
be done at Kirtland AFB. 

 Contract No. DE-AC04-89AL52318 (covering March 1, 1989 through February 28, 1990, with 
extensions through February 29, 1996) is the earliest contract that describes the location at 
which Ross Aviation is working as “Government-owned facilities located on Kirtland Air Force 
Base, New Mexico.”  Because Contract No. DE-AC04-89AL52318 is a “Management and 
Operations” contract, this also means that Ross Aviation became a DOE contractor at that time 



within the meaning of 42 U.S.C. § 7384l(12)(B)(ii), because it was an “entity” that entered into 
a “management and operations” contract with DOE at a DOE facility, i.e., Hangar 481, Kirtland 
AFB. 

As noted above, and as previously stated in FAB’s November 30, 2010 decision, there is no probative 
and persuasive evidence specifying that Ross Aviation performed its work under a contract with DOE 
at Hangar 481, Kirtland AFB, prior to March 1, 1989.  In this regard, and again as pointed out by FAB 
in the November 30, 2010 decision, the non-contractual evidence the claimant submitted in support of 
this argument is of diminished probative value when compared to the actual contracts described above. 
Accordingly, there is no basis for extending the covered period for that facility to include the earlier 
period that the employee worked there beginning on December 9, 1985, and this argument does not 
warrant reconsideration of FAB’s November 30, 2010 decision.

As for the second argument described above, FAB’s November 30, 2010 decision specifically informed
the claimant that acoustic neuroma is not an “occupational illness,” as that term is defined in § 
7384l(15), and therefore is not compensable under Part B.  While he contends that acoustic neuroma is 
a cancer and therefore it should have been taken into account by NIOSH when it reconstructed the 
employee’s radiation dose and by DEEOIC when it determined the probability of causation based on 
that dose reconstruction, acoustic neuroma is actually a benign tumor of the eighth cranial nerve.  The 
only reference to that illness in the medical evidence is in an August 11, 2000 report by Dr. Jorge 
Sedas, in which Dr. Sedas related the employee’s history of a “right-sided acoustic tumor – stable”; 
there is no medical evidence in the file showing that the reported tumor was malignant (cancer).  The 
provisions of 42 U.S.C. § 7384n(b), (c), and (d) regarding the dose reconstruction process and the 
determination of probability of causation are applicable only for the purpose of determining whether 
cancer was sustained in the performance of duty.  For those reasons, this second argument also does 
not warrant reconsideration of the November 30, 2010 decision of FAB.

In the third argument described above, the claimant contends that FAB should have taken the 
employee’s alleged exposure to radiation prior to beginning her employment with Ross Aviation and 
her alleged non-employment exposure during her accepted covered employment, which he asserts can 
be inferred from the evidence in the file, into account as “other relevant factors” when it determined the
probability of causation for the employee’s pancreatic cancer under Part B.  While he is correct that § 
7384n(c)(3)(C) of EEOICPA directs that the regulatory guidelines for determining the probability of 
causation for cancer claimed under Part B “shall take into consideration. . .other relevant factors,” the 
task of devising these guidelines (and taking those “other relevant factors” into account) pursuant to 
that statutory directive was assigned to the Secretary of Health and Human Services (HHS), not the 
Secretary of Labor, by the President in Sec. 2(b)(i)(A) of Executive Order 13179 of December 7, 2000. 
65 Fed. Reg. 77487 (December 11, 2000).[3]  While DEEOIC is required by 42 C.F.R. § 81.20(b) to 
apply the HHS regulatory guidelines, which have been incorporated into the NIOSH Interactive 
RadioEpidemiological Program (NIOSH-IREP), DEEOIC does not have the authority to alter the 
guidelines to take into account the particular non-covered employment exposures the claimant alleges 
that the employee experienced both prior to and away from her covered employment at Hangar 481 as 
“other relevant factors” when determining the probability of causation for her pancreatic cancer under 
Part B.  On the contrary, as Paragraph 2.0 of the User’s Guide the for the Interactive 
RadioEpidemiological Program (NIOSH-IREP) states:

The NIOSH-IREP computer code is a web-based program that estimates the probability that an 
employee’s cancer was caused by his or her individual radiation dose.  Personal information (e.g., birth 
year, year of cancer diagnosis, gender) and exposure information (e.g., exposure year, dose) may be 



entered manually or through the use of an input file.  For application by the U.S. Department of Labor 
(DOL), the input file option is used to preset all personal information, exposure information, and 
system variables.  These input files are created by NIOSH for each individual claim and transmitted to 
the appropriate DOL district office for processing.[4] (emphasis added)

Accordingly, the claimant’s third argument also does not warrant granting his request to reconsider 
FAB’s November 30, 2010 decision.

In the fourth argument in support of the claimant’s request, he contends that the employee’s alleged 
radiation exposures “in other employments” should have been taken into account and “added to the 
worker’s total exposure” as “other relevant factors.”  As FAB’s November 30, 2010 decision noted, the 
issue of what radiation dose to include is exclusively under the control of NIOSH, pursuant to the 
President’s assignment of the task of performing dose reconstructions to the Secretary of HHS (which 
then re-delegated it to NIOSH) in Sec. 2(b)(iii) of Executive Order 13179.  Also, the statute itself, at § 
7384n(d)(1), restricts the dose to be used to determine probability of causation to radiation exposure 
that occurred solely “at a facility,” which in the employee’s case, means the dose she received when 
Hangar 481 was a DOE facility—March 1, 1989 through June 30, 1994.  HHS has issued regulations 
governing the dose reconstruction process at 42 C.F.R. part 82, and those regulations do not provide for
any consideration of pre-employment and non-employment radiation exposures in estimating radiation 
dose incurred at a DOE facility, regardless of the claimant’s belief that principles of workers’ 
compensation require such consideration.  Because consideration of the “other relevant factors” 
referred to in 42 U.S.C. § 7384n(c)(3)(C), which as noted above, refers solely to the determination of 
probability of causation, this fourth argument also does not warrant reconsideration of the November 
30, 2010 FAB decision on the claim.

Finally, in the fifth argument, the claimant asserts that FAB should have returned his Part B claim to the
district office for referral to NIOSH, so NIOSH could consider his contention that the dose 
reconstruction for the employee should have included non-employment and “other employments” 
exposures.  While there is no dispute that NIOSH is “the agency which most logically has the expertise 
to evaluate the merits” of his position, the fact remains that the claimant was provided with the 
opportunity, at multiple points during the dose reconstruction process at NIOSH, to submit whatever 
evidence he had regarding the employee’s radiation exposures for consideration by NIOSH.  Further, as
discussed above, the types of exposures at issue here are simply not covered under EEOICPA.  
Therefore, there was no reason for FAB to return the Part B claim to the district office for referral to 
NIOSH, and this final argument, like the preceding four, does not provide a sufficient basis for 
reconsidering FAB’s November 30, 2010 decision.

I must deny the request for reconsideration because the claimant has not submitted any argument or 
evidence which justifies reconsideration of the November 30, 2010 final decision.  That decision of 
FAB is therefore final on the date of issuance of this denial of the request for reconsideration.  See 20 
C.F.R. § 30.319(c)(2).

Cleveland, 

Tracy Smart

Hearing Representative



Final Adjudication Branch

[1]  The sources of authority for administering EEOICPA are set out at 20 C.F.R. § 30.1,which states that the Director of the 
Office of Workers’ Compensation Programs (and his designee the Director of DEEOIC) has the primary responsibility to 
administer EEOICPA, except for those activities assigned to other agencies.  This responsibility includes the “exclusive 
authority to. . . interpret the provisions of EEOICPA,” among them the statutory definition of “Department of Energy 
facility” at § 7384l(12).

[2]  The case file also contains numerous other modifications of Contract No. DE-AC04-76DP03276, but those other 
modifications also do not include a “Statement of Work” provision identifying the location where Ross Aviation was to 
perform its work; thus, they are not described above.  For example, modification number M062 extended the provisions of 
that contract to cover the period from March 1, 1984 through February 28, 1989 (during which the employee began working
for Ross Aviation), but contained no language whatsoever that described where Ross Aviation performed its work for DOE.

[3]  See also 20 C.F.R. § 30.2(b) (“. . .HHS has promulgated regulations at 42 CFR part 81 that set out guidelines that 
OWCP follows when it assesses the compensability of an employee’s radiogenic cancer”) and 20 C.F.R. § 30.213(b) 
(“HHS’s regulations satisfy the legal requirements in section 7384n(c) of the Act, which also sets out OWCP’s obligation to 
use them in its adjudication of claims for radiogenic cancer filed under Part B of the Act, and provide the factual basis for 
OWCP to determine if the ‘probability of causation’ (PoC) that an employee’s cancer was sustained in the performance of 
duty is 50% or greater (i.e., it is ‘at least as likely as not’ causally related to employment), as required under section 
7384n(b)”).

[4]  See: http://www.cdc.gov/niosh/ocas/pdfs/irep/irepug56.pdf(last visited April 13, 2011).

Specified cancers

EEOICPA Fin. Dec. No. 1400-2002 (Dep’t of Labor, January 22, 2002)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA). 

On December 12, 2001, the Seattle District Office issued a recommended decision concluding that the
deceased covered employee was a member of the Special Exposure Cohort, as that term is defined in §
7384l(14)  of the EEOICPA, and that  you are entitled to compensation in the amount  of $150,000
pursuant to § 7384s of the EEOICPA as his survivor.  On December 17, 2001, the Final Adjudication
Branch received written notification from you waiving any and all  objections to the recommended
decision.

The undersigned has reviewed the evidence of record and the recommended decision issued by the
Seattle district office on December 12, 2001, and finds that:

In a report dated August 20, 1996, Dr. John Mues diagnosed the deceased covered employee with 
mixed squamous/adenocarcinoma of the lung.  The report states the diagnosis was based on the results 
of a thoracoscopy and nodule removal. Lung cancer is a specified disease as that term is defined in § 
7384l(17)(A) of the EEOICPA and 20 CFR § 30.5(dd)(2) of the EEOICPA regulations.

You stated in the employment history that the deceased covered employee worked for S.S. Mullins on 
Amchitka Island, Alaska from April 21, 1967 to June 17, 1969.  Nancy Shaw, General Counsel for the 
Teamsters Local 959 confirmed the employment by affidavit dated November 1, 2001.  The affidavit is 



acceptable evidence in accordance with § 30.111 (c) of the EEOICPA regulations.

Jeffrey L. Kotch[1], a certified health physicist, has advised it is his professional opinion that 
radioactivity from the Long Shot underground nuclear test was released to the atmosphere a month 
after the detonation on October 29, 1965. He further states that as a result of those airborne radioactive 
releases, SEC members who worked on Amchitka Island, as defined in EEOICPA § 7384l(14)(B), 
could have been exposed to ionizing radiation from the Long Shot underground nuclear test beginning 
a month after the detonation, i.e., the exposure period could be from approximately December 1, 1965 
through January 1, 1974 (the end date specified in EEOICPA, § 7384l(14)(B)).  He supports his 
opinion with the Department of Energy study, Linking Legacies, DOE/EM-0319, dated January 1997, 
which reported that radioactive contamination on Amchitka Island occurred as a result of activities 
related to the preparation for underground nuclear tests and releases from Long Shot and Cannikin.  
Tables 4-4 and C-1, on pages 79 and 207, respectively, list Amchitka Island as a DOE Environmental 
Management site with thousands of cubic meters of contaminated soil resulting from nuclear testing.

The covered employee was a member of the Special Exposure Cohort as defined in § 7384l(14)(B) of 
the EEOICPA and §§ 30.210(a)(2) and 30.213(a)(2) of the EEOICPA regulations.  This is supported by 
evidence that shows he was working on Amchitka Island for S.S. Mullins during the potential exposure
period, December 1, 1965 to January 1, 1974.

The covered employee died February 17, 1999.  Metastatic lung cancer was included as a immediate 
cause of death on the death certificate.

You were married to the covered employee August 18, 1961 and were his wife at the time of his death.  
You are the eligible surviving spouse of the covered employee as defined in § 7384s of the EEOICPA, 
as amended by the National Defense Authorization Act (NDAA) for Fiscal Year 2002 (Public Law 
107-107, 115 Stat. 1012, 1371, December 28, 2001.[2]

The undersigned hereby affirms  the award of $150,000.00 to  you as  recommended by the Seattle
District Office.

Washington, DC

Thomasyne L. Hill

Hearing Representative

[1] Jeffrey L. Kotch is a certified health physicist employed with the Department of Labor, EEOICP, Branch of Policies,
Regulations and Procedures.  He provided his professional opinion in a December 6, 2001 memorandum to Peter Turcic,
Director of EEOICP.

[2] Title XXXI of the National Defense Authorization Act for Fiscal Year 2002 amended the Energy Employees 
Occupational Illness Compensation Program Act.

EEOICPA Fin. Dec. No. 50214-2005 (Dep’t of Labor, March 2, 2005)

FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 



Part B of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA or the Act).  See 42 U.S.C. § 7384 et seq.  Upon a careful review of the facts and an 
independent review of the record, the Final Adjudication Branch concludes that the evidence of record 
is insufficient to allow compensation under the Act.  Accordingly, your claim for benefits is denied.

STATEMENT OF THE CASE

On October 16, 2003, you filed a Form EE-2 (Claim for Survivor Benefits under the EEOICPA) 
claiming benefits as the spouse of [Employee].  You identified the diagnosed condition being claimed 
as liver cancer (hepatocellular carcinoma).  The medical documentation of record shows that your 
husband was diagnosed with liver cancer on September 15, 2003.  Those records also show findings of 
cirrhosis of the liver.  You also indicated that your husband was a member of the Special Exposure 
Cohort (SEC) based on his employment at the gaseous diffusion plant in Portsmouth, OH.

You submitted a copy of your marriage certificate which shows that you and your husband were wed 
on February 16, 2000.  You also submitted a copy of your husband’s death certificate showing that he 
died on September 20, 2003, and identifying you as his surviving spouse.  The death certificate shows 
the cause of death as respiratory failure due to cirrhosis of the liver and cancer of the liver.

You also provided a Form EE-3 (Employment History) in which you stated that your husband worked 
for GAT, Lockheed Martin Marietta, and USEC from April 19, 1976, to September 20, 2003.  You did 
not indicate the location of your husband’s employment.  The Department of Energy (DOE) verified 
that he worked at the Portsmouth Gaseous Diffusion Plant (GDP) from April 19, 1976, to September 
20, 2003.  The Portsmouth GDP is recognized as a covered DOE facility from 1954 to July 28, 1998; 
from July 29, 1998 to the present for remediation; and from May 2001 to the present in cold standby 
status.  See DOE, Office of Worker Advocacy, Facility List.

To determine the probability of whether your husband sustained cancer in the performance of duty, the 
Cleveland district office referred your claim to the National Institute for Occupational Safety and 
Health (NIOSH) for radiation dose reconstruction in accordance with 20 C.F.R. § 30.115.  On 
November 29, 2004, you signed Form OCAS-1, indicating that you had reviewed the NIOSH Draft 
Report of Dose Reconstruction and agreeing that it identified all of the relevant information provided to
NIOSH.  On December 9, 2004, the district office received the final NIOSH Report of Dose 
Reconstruction.  Using the information provided in this report, the district office utilized the Interactive
RadioEpidemiological Program (IREP) to determine the probability of causation of your husband’s 
cancer and reported in its recommended decision that there was a 42.16% probability that liver cancer 
was caused by radiation exposure at the Portsmouth GDP.

On December 20, 2004, the Cleveland district office recommended denial of your claim for 
compensation finding that the employee’s cancer was not “at least as likely as not” (a 50% or greater 
probability) caused by radiation doses incurred while employed at the Portsmouth GDP.  The district 
office concluded that the dose reconstruction estimates were performed in accordance with 42 U.S.C. 
§ 7384n(d).  Further, the district office concluded that the probability of causation was completed in 
accordance with 42 U.S.C. § 7384n(c)(3).  The district office also concluded that your husband does 
not qualify as a covered employee with cancer as defined in 42 U.S.C. § 7384l(9)(B).  The district 
office noted that your husband’s liver cancer cannot be a “specified cancer” because cirrhosis is also 
indicated by the evidence of record.  Lastly, the district office concluded that you are not entitled to 
compensation, as outlined under 42 U.S.C. § 7384s.  



FINDINGS OF FACT

1.      You filed a claim for benefits on October 16, 2003.

2.      Your husband worked at Portsmouth GDP, a covered DOE facility, from April 19, 1976, to 
September 20, 2003.

3.      Your husband was diagnosed with liver cancer on September 15, 2003.  The medical evidence 
also indicated findings of cirrhosis.

4.      The NIOSH Interactive RadioEpidemiological Program indicated a 42.16% probability that your 
husband’s liver cancer was caused by radiation exposure at the Portsmouth GDP.

5.      Your husband’s cancer was not at least as likely as not related to his employment at a DOE 
facility
 
6.      You are the surviving spouse of [Employee] and were married to him for at least one year 
immediately prior to his death.



CONCLUSIONS OF LAW

I have reviewed the recommended decision issued by the Cleveland district office on December 20, 
2004.  I find that you have not filed any objections to the recommended decision and that the sixty-day 
period for filing such objections has expired.  See 20 C.F.R. §§ 30.310(a), 30.316(a).

You filed a claim based on liver cancer.  Under the EEOICPA, a claim for cancer must be demonstrated
by medical evidence that sets forth the diagnosis of cancer and the date on which the diagnosis was 
made.  See 20 C.F.R. § 30.211.  Additionally, in order to be afforded coverage as a “covered employee 
with cancer,” you must show that your husband was a DOE employee, a DOE contractor employee, or 
an atomic weapons employee, who contracted cancer after beginning employment at a DOE facility or 
an atomic weapons employer facility.  See 42 U.S.C. § 7384l(9).  The cancer must also be determined 
to have been sustained in the performance of duty, i.e., at least as likely as not related to employment at
a DOE facility or atomic weapons employer facility.  See 42 U.S.C. § 7384n(b).

Using the information provided in the Report of Dose Reconstruction for liver cancer, the district office
utilized the NIOSH Interactive RadioEpidemiological Program to determine a 42.16% probability that 
your husband’s cancer was caused by radiation exposure while employed at the Portsmouth GDP.  The 
Final Adjudication Branch (FAB) also analyzed the information in the NIOSH report, confirming the 
42.16% probability.

You also claimed entitlement to compensation due to your husband’s status as a member of the SEC.  
The FAB finds that the medical evidence of record indicates the presence of cirrhosis of the liver.  
Based on that finding, your husband’s liver cancer cannot be considered a “specified cancer” as defined
by 42 U.S.C. § 7384l(17)(A).  For that reason, although your husband’s employment is sufficient to 
establish that he is a member of the SEC, he cannot be considered to be a covered employee with 
cancer as defined by 42 U.S.C. § 7384l(9)(A).

Therefore, your claim must be denied because the evidence does not establish that your husband is a 
“covered employee with cancer,” because his cancer was not determined to be “at least as likely as not”
(a 50% or greater probability) related to radiation doses incurred in the performance of duty at the 
Portsmouth GDP.  Additionally, the evidence does not establish that your husband is a “covered 
employee with cancer,” based on SEC membership and liver cancer, because cirrhosis is indicated by 
the medical evidence of record.  See 42 U.S.C. § 7384l(1)(B), (9)(A) and (B), and (17)(A).

For the above reasons, the Final Adjudication Branch concludes that the evidence of record is 
insufficient to allow compensation under Part B of the Act.  Accordingly, your claim for benefits is 
denied.

Cleveland, OH

Tracy Smart

Acting FAB Manager

Final Adjudication Branch

EEOICPA Fin. Dec. No. 59055-2004 (Dep’t of Labor, September 17, 2004)



NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  For the reasons set forth below, the Final Adjudication Branch accepts your 
claim for compensation based on rectal cancer.

STATEMENT OF THE CASE

You filed a claim, Form EE-1 (Claim for Employee Benefits under the EEOICPA), on July 7, 2004, 
based on rectal cancer/colon cancer.  You provided a copy of a histopathology report which diagnosed 
invasive adenocarcinoma, based on analysis of a rectal polyp obtained during a colonoscopy on 
February 24, 1997.  An operative report shows that you underwent a low anterior resection due to rectal
cancer on March 13, 1997.  The post-surgical pathology report diagnoses moderately differentiated 
adenocarcinoma of the colon.

You also provided a Form EE-3 (Employment History) in which you state that you worked for 
Dynamic Industrial (Dycon) at the Portsmouth Gaseous Diffusion Plant (GDP), in Piketon, OH, as a 
pipefitter from January 1983 to November 1984 and from January 1985 to June 1985.  You also report 
that you worked for the Marley Cooling Tower Co. at the Portsmouth GDP during March 1985.  You 
also state that you wore a dosimetry badge while so employed.

The Department of Energy (DOE) was unable to confirm your reported employment.  You provided 
copies of Forms W-2 which show that you were paid wages by Dynamic Industrial Cons. Inc. during 
1983, 1984, and 1985; and by the Marley Cooling Tower Co. in 1985.    A letter from the Financial 
Secretary Treasurer of the United Association of Journeymen and Apprentices of the Plumbing and 
Pipe Fitting Industry of the United States and Canada, Local Union 577, reports that you worked at the 
Portsmouth GDP for Dynamic Industrial from January 1983 to November 1984 and from January 1985
to June 1985; and for Marley Cooling Tower Co. during March 1985.  A representative of the DOE 
provided information which establishes that Dycon was a subcontractor at the Portsmouth GDP from 
1980 through 1986.  The Portsmouth GDP is recognized as a Department of Energy (DOE) facility 
from 1954 to 1998.  See Department of Energy, Office of Worker Advocacy Facilities List.

On August 6, 2004, the Cleveland district office issued a recommended decision concluding that you 
are a member of the Special Exposure Cohort (SEC), as defined by 42 U.S.C. § 7384l(14), who was 
diagnosed with rectal cancer, which is a specified cancer under 42 U.S.C. § 7384l(17).  In addition the 
district office concluded that, as a covered employee, you are entitled to compensation in the amount of
$150,000, pursuant to 42 U.S.C. § 7384s.  The district office also concluded that, pursuant to 42 U.S.C.
§ 7384s(b), you are entitled to medical benefits, as described in 42 U.S.C. § 7384t, beginning July 7, 
2004, for rectal cancer.

On August 19, 2004, the Final Adjudication Branch (FAB) received written notification that you waive 
any and all objections to the recommended decision.

The FAB received additional evidence subsequent to receipt of your waiver.  The DOE provided a copy
of a Personnel Clearance Master Card which shows that you were granted a security clearance with 
SWEC (Dynamic Indust.) on January 18, 1984.  No termination date is shown.  You submitted 
additional medical reports regarding your treatment for cancer.  Some of these were duplicates of 



reports already of record.  The remaining records discuss your treatment following surgery in March 
1997.

FINDINGS OF FACT

1.      You filed a claim for benefits on July 7, 2004.

2.      For purposes of SEC membership, you worked at Portsmouth GDP for Dycon during the periods 
of January 1983 to November 1984 and January 1985 to June 1985.

3.   The evidence of record establishes that Dycon was a subcontractor for the Portsmouth Gaseous 
Diffusion Plant from 1980 to 1986.

4.      You were employed for a number of work days aggregating at least 250 work days during the 
period of September 1, 1954, to February 1, 1992, and during such employment performed work that 
was comparable to a job that is or was monitored through the use of dosimetry badges.

5.      You were diagnosed with rectal cancer on February 24, 1997.

CONCLUSIONS OF LAW

In order to be considered a “member of the Special Exposure Cohort,” you must have been a 
Department of Energy (DOE) employee, DOE contractor employee, or an atomic weapons employee 
who was so employed for a number of work days aggregating at least 250 work days before February 
1, 1992, at a gaseous diffusion plant located in Paducah, Kentucky, Portsmouth, Ohio, or Oak Ridge, 
Tennessee, and, during such employment worked in a job that was monitored through the use of 
dosimetry badges for exposure at the plant of the external parts of employee’s body; or had exposures 
comparable to a job that is or was monitored through the use of dosimetry badges, as outlined in 42 
U.S.C. § 7384l(14)(A).

The evidence of record establishes that you worked in covered employment at the Portsmouth GDP 
from January 1983 to November 1984 and January 1985 to June 1985.  This meets the requirement of 
working more than an aggregate 250 days at a covered facility.  See 42 U.S.C. § 7384l(14)(A).  The 
Division of Energy Employees Occupational Illness Compensation (DEEOIC) has determined that 
employees who worked at the Portsmouth GDP between September 1954 and February 1, 1992, 
performed work that was comparable to a job that was monitored through the use of dosimetry badges. 
See Federal (EEOICPA) Procedure Manual, Chapter 2-500.3a (June 2002).  On that basis, you meet the
dosimetry badge requirement.
The Final Adjudication Branch notes that you claimed benefits based on rectal cancer/colon cancer.  
The medical evidence of record interchangeably refers to adenocarcinoma of the rectum and the colon. 
Regardless of the term used, the evidence reveals only a single tumor located in the rectum.  For that 
reason, your claim is considered to be based on a single occurrence of cancer in your rectum.
Rectal cancer is considered to be colon cancer, which is a specified cancer under the Act, and the 
medical evidence of record establishes a diagnosis of rectal cancer.  Therefore, you are a member of the



Special Exposure Cohort, who was diagnosed with a specified cancer.  See 42 U.S.C. §§ 7384l(14)(A) 
and (17).
For the reasons stated above, I accept your claim for benefits based on rectal cancer.  You are entitled to
compensation in the amount of $150,000, pursuant to 42 U.S.C. § 7384s.  Additionally, I conclude that,
pursuant to 42 U.S.C. § 7384s(b), you are entitled to medical benefits, as described in 42 U.S.C. § 
7384t, beginning July 7, 2004, for rectal cancer.
Cleveland, Ohio

Debra A. Benedict

Acting District Manager

Final Adjudication Branch

Chronic Silicosis

Definition of employee with chronic silicosis 

EEOICPA Fin. Dec. No. 366-2002 (Dep’t of Labor, June 3, 2003)

NOTICE OF FINAL DECISION REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  The recommended decision was to deny your claim.  You submitted objections 
to that recommended decision.  The Final Adjudication Branch carefully considered the objections and 
completed a review of the written record.  See 20 C.F.R. § 30.312.  The Final Adjudication Branch 
concludes that the evidence is insufficient to allow compensation under the Act.  Accordingly, your 
claim for benefits is denied. 

     STATEMENT OF THE CASE

On July 31, 2001, you filed a Form EE-2 (Claim for Survivor Benefits under the EEOICPA), stating 
that you were the daughter of [Employee], who was diagnosed with cancer, chronic silicosis, and 
emphysema.  You completed a Form EE-3, Employment History for Claim under the EEOICPA, 
indicating that from December 2, 1944 to May 30, 1975, [Employee] was employed as a heavy mobile 
and equipment mechanic, for Alaska District, Corps of Engineers, Anchorage, Alaska.  

On August 20, 2001, a representative of the Department of Energy (or DOE) indicated that “none of the
employment history listed on the EE-3 form was for an employer/facility which appears on the 
Department of Energy Covered Facilities List.”  Also, on August 29, 2001, a representative of the DOE
stated in Form EE-5 that the employment history contains information that is not accurate.  The 
information from the DOE lacked indication of covered employment under the EEOICPA.



The record in this case contains other employment evidence for [Employee].  With the claim for 
benefits, you submitted a “Request and Authorization for TDY Travel of DOD Personnel” Form 
DD-1610, initiated on November 10, 1971 and approved on November 11, 1971.  [Employee] was 
approved for TDY travel for three days to perform work on Amchitka Island, Alaska, for the 
Department of Defense, Alaska District Corps of Engineers beginning on November 15, 1971.  He was 
employed as a Mobile Equipment Mechanic WG-12, and the purpose of the TDY was noted “to 
examine equipment for potential use on Blair Lake Project.”  The security clearance was noted as 
“Secret.”  You also submitted numerous personnel documents from [Employee]’s employment with the
Alaska District Corp of Engineers.  Those documents include a “Notification of Personnel Action” 
Form SF-50 stating that [Employee]’s service compensation date was December 2, 1944, for his work 
as a Heavy Mobile Equipment Mechanic; and at a WG-12, Step 5, and that he voluntarily retired on 
May 30, 1975.  

The medical documentation of record shows that [Employee] was diagnosed with emphysema, small 
cell carcinoma of the lung, and chronic silicosis.  A copy of [Employee]’s Death Certificate shows that 
he died on October 9, 1990, and the cause of death was due to or as a consequence of bronchogenic 
cancer of the lung, small cell type.

On September 6 and November 5, 2001, the district office wrote to you stating that additional evidence 
was needed to show that [Employee] engaged in covered employment.  You were requested to submit a
Form EE-4, Employment History Affidavit, or other contemporaneous records to show proof of 
[Employee]’s employment at the Amchitka Island, Alaska site covered under the EEOICPA.  You did 
not submit any additional evidence and by recommended decision dated December 12, 2001, the 
Seattle district office recommended denial of your claim.  The district office concluded that you did not
submit employment evidence as proof that [Employee] worked during a period of covered employment
as required by § 30.110 of the EEOICPA regulations.  See 20 C.F.R. § 30.110.  

On January 15 and February 6, 2002, you submitted written objections to the recommended denial 
decision.  The DOE also forwarded additional employment information.  On March 20, 2002, a 
representative of the DOE provided a Form EE-5 stating that the employment history is accurate and 
complete.  However, on March 25, 2002, a representative of the DOE submitted a “corrected copy” 
Form EE-5 that indicated that the employment history provided in support of the claim for benefits 
“contains information that is not accurate.”  An attachment to Form EE-5 indicated that [Employee] 
was employed by the Army Corps of Engineers for the period July 25, 1944 to August 11, 1952, at Fort
Richardson, Alaska; and from August 11, 1952 to May 30, 1975 at Elmendorf Air Force Base, Alaska.  
Further, the attachment included clarifying information:

Our records show that the Corps of Engineers’ was a prime AEC contractor at Amchitka.  
[Employee]’s Official Personnel Folder (OPF) indicates that he was at Forth Richardson and 
Elmendorf AFB, both in Alaska.  The OPF provided no indication that [Employee] worked at 
Amchitka, Alaska.  To the best of our knowledge, Blair Lake Project was not a DOE project. 

Also, on April 3, 2002, a representative of the DOE submitted a Form EE-5 indicating that Bechtel 
Nevada had no information regarding [Employee], but he had a film badge issued at the Amchitka Test
Site, on November 15, 1971.  The record includes a copy of Appendix A-7 of a “Manager’s Completion
Report” which indicates that the U. S. Army Corps of Engineers was a prime AEC (Atomic Energy 
Commission) Construction, Operations and Support Contractor, on Amchitka Island, Alaska.



On December 10, 2002, a hearing representative of the Final Adjudication Branch issued a Remand 
Order.  Noting the above evidence, the hearing representative determined that the “only evidence in the
record with regard to the Army Corps of Engineers status as a contractor on Amchitka Island is the 
DOE verification of its listing as a prime AEC contractor . . . and DOE’s unexplained and unsupported 
verification [of [Employee]’s employment, which] are not sufficient to establish that a contractual 
relationship existed between the AEC, as predecessor to the DOE, and the Army Corps of Engineers.”  
The Remand Order requested the district office to further develop the record to determine whether the 
Army Corps of Engineers had a contract with the Department of Energy for work on Amchitka Island, 
Alaska, and if the work [Employee] performed was in conjunction with that contract.  Further the 
Remand Order directed the district office to obtain additional evidence to determine if [Employee] was
survived by a spouse, and since it did not appear that you were a natural child of [Employee], if you 
could establish that you were a stepchild who lived with [Employee] in a regular parent-child 
relationship.  Thus, the Remand Order requested additional employment evidence and proof of 
eligibility under the Act.    

On January 9, 2003, the district office wrote to you requesting that you provide proof that the U.S. 
Army Corps of Engineers had a contract with the AEC for work [Employee] performed on his TDY 
assignment to Amchitka Island, Alaska for the three days in November 1971.  Further, the district office
requested that you provide proof of your mother’s death, as well as evidence to establish your 
relationship to [Employee] as a survivor.

You submitted a copy of your birth certificate that indicated that you were born [Name of Claimant at 
Birth] on October 4, 1929, to your natural mother and natural father [Natural Mother] and [Natural 
Father].  You also submitted a Divorce Decree filed in Boulder County Court, Colorado, Docket No. 
10948, which showed that your biological parents were divorced on October 10, 1931, and your 
mother, [Natural Mother] was awarded sole custody of the minor child, [Name of Claimant at 
Birth].  In addition, you submitted a marriage certificate that indicated that [Natural Mother] married 
[Employee] in the State of Colorado on November 10, 1934.  Further, you took the name [Name of 
Claimant Assuming Employee’s Last Name] at the time of your mother’s marriage in 1934, as 
indicated by the sworn statement of your mother on March 15, 1943.  You provided a copy of a 
Marriage Certificate to show that on August 19, 1949, you married [Husband].  In addition, you 
submitted a copy of the Death Certificate for [Name of Natural Mother Assuming Employee’s Last 
Name] stating that she died on May 2, 1990.  The record includes a copy of [Employee]’s Death 
Certificate showing he died on October 9, 1990.  

You also submitted the following additional documentation on January 20, 2003:  (1) A copy of 
[Employee’s] Last Will and Testament indicated that you, [Claimant], were the adult daughter and 
named her as Personal Representative of the Estate; (2) Statements by Jeanne Findler McKinney and 
Jean M. Peterson acknowledged on January 17, 2003, indicated that you lived in a parent-child 
relationship with [Employee] since 1945; (3) A copy of an affidavit signed by [Name of Natural 
Mother Assuming Employee’s Last Name] (duplicate) indicated that at the time of your mother’s 
marriage to [Employee], you took the name [Name of Claimant Assuming Employee’s Last Name]. 

You submitted additional employment documentation on January 27, 2003:  (1) A copy of 
[Employee]’s TDY travel orders (duplicate); (2) A Memorandum of Appreciation dated February 11, 
1972 from the Department of the Air Force commending [Employee] and other employees, for their 
support of the Blair Lake Project; (3) A letter of appreciation dated February 18, 1972 from the 
Department of the Army for [Employee]’s contribution to the Blair Lake Project; and (4) Magazine and
newspaper articles containing photographs of [Employee], which mention the work performed by the 



U.S. Army Corps of Engineers in Anchorage, Alaska.

The record also includes correspondence, dated March 27, 2003, from a DOE representative.  Based on
a review of the documents you provided purporting that [Employee] was a Department of Energy 
contractor employee working for the U.S. Army Corps of Engineers on TDY in November, 1971, the 
DOE stated that the Blair Lake Project was not a DOE venture, observing that “[i]f Blair Lake Project 
had been our work, we would have found some reference to it.”  

On April 4, 2003, the Seattle district office recommended denial of your claim for benefits.  The district
office concluded that the evidence of record was insufficient to establish that [Employee]  was a 
covered employee as defined under § 7384l(9)(A).  See 42 U.S.C. § 7384l(9)(A).  Further, [Employee] 
was not a member of the Special Exposure Cohort, as defined by § 7384l(14)(B).  See 42 U.S. C. § 
7384l(14)(B).  Also, [Employee] was not a “covered employee with silicosis” as defined under §§ 
7384r(b) and 7384r(c).  See 42 U.S.C. §§ 7384r(b) and (c).  Lastly, the recommended decision found 
that you are not entitled to compensation under § 7384s.  See 42 U.S.C. § 7384s.  

On April 21, 2003, the Final Adjudication Branch received your letter of objection to the recommended
decision and attachments.  First, you contended that the elements of the December 10, 2002 Remand 
Order were fulfilled because you submitted a copy of your mother’s death certificate and further proof 
that [Employee] was your stepfather; and that the letter from the district office on April 4, 2003 
“cleared that question on page three – quote ‘Our records show that the Corps of Engineers was a 
prime AEC contractor at Amchitka.’”  

Second, you stated that further clarification was needed as to the condition you were claiming. You 
submitted a death certificate for [Employee] showing that he died due to bronchogenic cancer of the 
lung, small cell type, and noted that that was the condition you alleged as the basis of your claim on 
your first Form, associated with your claim under the EEOICPA.



Third, you alleged that, in [Employee]’s capacity as a “Mobile Industrial Equipment Mechanic” for the
Army Corps of Engineers, “he was required to work not only for the DOD (Blair Lake project) but also
for DOE on the Amchitka program.  For example: on March 5, 1968 he was sent to Seward, Alaska to 
‘Inspect equipment going to Amchitka.’  He was sent from the Blair Lake project (DOD) to Seward for 
the specified purpose of inspecting equipment bound for Amchitka (DOE).  Thus, the DOE benefited 
from my father’s [Corp of Engineers] expertise/service while on ‘loan’ from the DOD.  Since the 
closure of the Amchitka project (DOE), the island has been restored to its original condition.  . . . 
Therefore, my dad’s trip to Amchitka to inspect equipment which might have been used at the Blair 
Lake project benefited not only DOD but also DOE.  In the common law, this is known as the ‘shared 
Employee’ doctrine, and it subjects both employers to liability for various employment related issues.” 

On May 21, 2003, the Final Adjudication Branch received your letter dated May 21, 2003, along with 
various attachments.  You indicated that the U.S. Army Corps of Engineers was a contractor to the 
DOE for the Amchitka Project, based upon page 319 of an unclassified document you had previously 
submitted in March 2002.  Further, you indicated that [Employee] had traveled to Seward, Alaska to 
inspect equipment used at on-site operations for use on Amchitka Island by the Corps of Engineers for 
the DOE project, and referred to the copy of the Corps of Engineers TDY for Seward travel you 
submitted to the Final Adjudication Branch with your letter of April 18, 2003.  Also, you indicated that 
[Employee] traveled to Amchitka, Island in November 1972 to inspect the equipment referenced 
above, which had been shipped from Seward, Alaska.  You indicated that [Employee] was a mobile 
industrial equipment mechanic, and that his job required him to travel.  You attached the following 
documents in support of your contention that the equipment [Employee] inspected could have included
equipment belonging to the Corps of Engineers:  Job Description, Alaska District, Corps of  Engineers 
(previously submitted), and an Employee Performance Appraisal.  

In addition, you indicated [Employee] was required to travel to remote sites throughout Alaska in order
to perform his job with the Corps of Engineers, and in support of this you referred to your electronic 
mail sent to the Seattle District Office on January 7, 2003.  You indicated that, since [Employee] was 
required to travel to Amchitka as a part of his regular duties as a mobile industrial equipment mechanic,
it was possible that the equipment he inspected on the November 15, 1971 trip to Amchitka included 
equipment owned by the Corps as well as inspection of equipment owned by private contractors.  You 
attached a copy of a document entitled, “Affidavit,” dated May 21, 2003, signed by Erwin L. Long.  
Mr. Long stated that he was head of the Foundations Material Branch for the Corps of Engineers at the 
time of his retirement, and that in 1971 he had been Head of the Rock Design Section.  Mr. Long 
indicated that he did not spend any time on Amchitka Island, that he had known [Employee] since 
1948, and that he “believe[d]” [Employee]’s travel to Amchitka for his job would have required him to 
track equipment belonging to the Corps of Engineers, and that [Employee] would also have 
“performed required maintenance on the equipment before preparing [it] for shipping off Amchitka 
Island.”  Mr. Long also stated that [Employee] would not talk about his work on Amchitka since it was
classified.  Finally, you attached a TDY dated March 4, 1968, as well as a travel voucher/subvoucher 
dated March 15, 1968, to support that [Employee]’s mission to Amchitka had been completed.  

FINDINGS OF FACT
1.         On July 31, 2001, [Claimant] filed a claim for survivor benefits under the EEOICPA as the 
daughter of [Employee].

2.         [Employee] was diagnosed with small cell bronchogenic carcinoma of the lung and chronic 
silicosis.



3.         [Employee] was employed by the U.S. Army Corps of Engineers for the period from July 25, 
1944 to August 11, 1952, at Fort Richardson, Alaska; and from August 11, 1952 to May 30, 1975 at 
Elmendorf Air Force Base, Alaska.

4.         [Employee]’s employment for the U.S. Army Corps of Engineers on TDY assignment at the 
Amchitka Island, Alaska site in November 1971 was in conjunction with a Department of Defense 
venture, the Blair Lakes Project.

CONCLUSIONS OF LAW

The EEOCIPA implementing regulations provide that a claimant may object to any or all of the 
findings of fact or conclusions of law, in the recommended decision.  20 C.F.R. § 30.310.  Further, the 
regulations provide that the Final Adjudication Branch will consider objections by means of a review of
the written record.  20 C.F.R. § 30.312.  The Final Adjudication Branch reviewer will review the record
forwarded by the district office and any additional evidence and/or argument submitted by the 
claimant.  20 C.F.R. § 30.313.  Consequently, the Final Adjudication Branch will consider the overall 
evidence of record in reviewing the written record.  

In order to be awarded benefits under the Energy Employees Occupational Illness Compensation 
Program Act, the covered employee (or his/her eligible survivors), must first establish that the 
employee has been diagnosed with beryllium illness, cancer, or chronic silicosis.  See 42 U.S.C. § 
7384l(15), 20 C.F.R. § 30.110(a).  The evidence to show proof of an occupational illness is not in 
dispute in this case.  The medical evidence establishes that [Employee] was diagnosed with cancer 
(bronchogenic cancer of the lung, small cell type) and chronic silicosis.  Consequently, [Employee] 
was diagnosed with two illnesses potentially covered under the Act.

Employees of a DOE contractor (or their eligible survivors) are entitled under the EEOICPA to seek 
compensation for a cancer as a member of the Special Exposure Cohort (SEC) or through a 
determination that they incurred cancer that was at least as likely as not related to employment at a 
DOE facility.  42 U.S.C. §§ 7384l(14), 7384l(9)(B)(ii)(II).  To be included in the SEC, a DOE 
employee, DOE contractor employee, or atomic weapons employee must have been employed for an 
aggregate of 250 work days before February 1, 1992, at a gaseous diffusion plant located in Paducah, 
Kentucky, Portsmouth, Ohio, or Oak Ridge, Tennessee or employed before January 1, 1974, by the 
DOE or a DOE contractor or subcontractor on Amchitka Island, Alaska, and have been exposed to 
ionizing radiation in the performance of duty related to the Long Shot, Milrow, or Cannikin 
underground nuclear tests.  42 U.S.C. § 7384l(14).  To qualify as a covered employee with cancer, 
members of the SEC need only establish that they contracted a "specified cancer", designated in section
7384l(17) of the EEOICPA, after beginning employment at a DOE facility or atomic weapons 
employer facility.

While the EEOICPA does not contain a specific definition of a DOE contractor, it does contain a 
definition of a DOE contractor employee that, in effect, defines what a DOE contractor is.  Section 
7384l(11) of the EEOICPA defines a DOE contractor employee as:

(A)  An individual who is or was in residence at a Department of Energy facility as a 
researcher for one or more periods aggregating at least 24 months.
 
(B)  An individual who is or was employed at a Department of Energy facility by-



(i)  an entity that contracted with the Department of Energy to provide 
management and operating, management and integration, or 
environmental remediation at the facility; or 
(ii)  a contractor or subcontractor that provided services, including 
construction and maintenance, at the facility.

The question presented in this case is whether [Employee], an employee of the U.S. Army Corps of 
Engineers was, during the time he spent on Amchitka Island, providing management and operation, 
management and integration or environmental remediation services under a contract between the DOE 
and the Army Corps of Engineers.

The undersigned notes that the Atomic Energy Commission’s Managers Completion Report refers to 
the U.S. Army Corp of Engineers, as a prime contractor for work on Milrow and Cannikin.  The work 
to be performed under that contract consisted of “engineering, procurement, construction 
administration and inspection.”

[Employee]’s “Request and Authorization for TDY Travel of DOD Personnel,” initiated on November 
10 and approved on November 11, 1971, was for the purpose of three days work on Amchitka Island, 
Alaska, for the Department of Defense, Alaska District Corps of Engineers.  The purpose of the TDY 
was to “examine equipment for potential use on Blair Lake Project.”

You submitted the following new documents along with your letter to the Final Adjudication Branch 
dated May 21, 2003:  Employee Performance Appraisal for the period February 1, 1966 to January 31, 
1967; Affidavit of Erwin L. Long dated May 21, 2003; Request and Authorization for Military 
Personnel TDY Travel and Civilian Personnel TDY and PCS Travel, dated March 4, 1968; and Travel 
Voucher or Subvoucher, dated March 15, 1968.  None of the documents submitted establish that 
[Employee] was on Amchitka Island providing services pursuant to a contract with the DOE.

The preponderance of the evidence in this case supports the conclusion that [Employee] was on 
Amchitka Island in November 1971 for the sole purpose of inspecting equipment to be used by the 
Department of Defense on its Blair Lake Project.  The documentation of record refers to the Blair Lake 
Project as a Department of Defense project, and the DOE noted in correspondence dated March 27, 
2003, that research was not able to verify that Blair Lake was a DOE project.

While the DOE indicated that [Employee] was issued a dosimetry badge, such evidence may be used 
to establish that he was present on Amchitka Island, not to establish that he was a covered DOE 
employee.  Therefore, [Employee]’s presence on Amchitka Island was to perform work for the 
Department of Defense, and not pursuant to a contract between the DOE and the U.S. Army Corps of 
Engineers.  

The evidence is also insufficient to show covered employment under § 7384r(c) and (d) of the 
EEOICPA for chronic silicosis.  To be a “covered employee with chronic silicosis” it must be 
established that the employee was:

A DOE employee or a DOE contractor employee, who was present for a number of workdays 
aggregating at least 250 work days during the mining of tunnels at a DOE facility located in Nevada or 
Alaska for test or experiments related to an atomic weapon.  

See 42 U.S.C. § 7384r(c) and (d); 20 C.F.R. § 30.220(a).  Consequently, even if the evidence showed 



DOE employment (which it does not since [Employee] worked for the DOD), he was present only 
three days on Amchitka, which is not sufficient for the 250 days required under the Act as a covered 
employee with silicosis.

The undersigned notes that in your objection to the recommended decision, you referred to a “shared 
employee” doctrine which you believe should be applied to this claim.  You contend that on March 5, 
1968, [Employee] was sent to Seward, Alaska to “Inspect equipment going to Amchitka, which might 
have been used at the Blair Lake project [to benefit] not only DOD but also DOE.”  No provision in the
Act refers to a “shared employee” doctrine.  Given the facts of this case, coverage could only be 
established if [Employee] was on Amchitka Island providing services pursuant to a contract with the 
DOE, evidence of which is lacking in this case.  

It is the claimant’s responsibility to establish entitlement to benefits under the EEOICPA.  The 
EEOICPA regulations at § 30.111(a) state that the claimant bears the burden of proving by a 
preponderance of the evidence, the existence of each and every criterion under any compensable claim 
category set forth in section 30.110.  Proof by a preponderance of the evidence means that it is more 
likely than not that the proposition to be proved is true.  Subject to the exceptions expressly provided in
the Act and regulations, the claimant also bears the burden of providing the Office of Workers’ 
Compensation Programs all written medical documentation, contemporaneous records, or other records
and documents necessary to establish any and all criteria for benefits set forth in the regulations.  See 
20 C.F.R. § 30.111(a).

Although you submitted medical evidence to show covered illnesses due to cancer and chronic 
silicosis, the evidence of record is insufficient to establish that [Employee] engaged in covered 
employment.  Therefore, your claim must be denied for lack of proof of covered employment under the
EEOICPA.

Seattle, Washington

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch

Medical evidence

EEOICPA Fin. Dec. No. 55834-2004 (Dep’t of Labor, September 21, 2004)

FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  Upon a careful review of the facts and an independent review of the record, the 
Final Adjudication Branch concludes that the evidence of record is insufficient to allow compensation 
under the Act.  Accordingly, your claim for benefits is denied.

STATEMENT OF THE CASE

On March 25, 2004, you filed a Form EE-1 (Claim for Benefits under EEOICPA), seeking 



compensation based on beryllium sensitivity and chronic silicosis.  You indicated on Form EE-3 
(Employment History) that you worked at the Beryllium Co., in Hazleton, PA, from 1970 to 1971, and 
at the Avco Corp. (Trexton) in Stratford, CT, from 1960 to 1970.  The Beryllium Corporation of 
America (Hazleton) is recognized as a beryllium vendor from 1957 to 1979.  See Department of 
Energy, Office of Worker Advocacy Facilities List.

By letters dated March 30, and April 30, 2004, the Cleveland district office notified you of the medical 
evidence you must submit to establish that you had been diagnosed with beryllium sensitivity and 
chronic silicosis.  You were also advised that, to be considered for entitlement to compensation based 
on chronic silicosis, you would have to provide evidence that you had worked during the mining of 
tunnels at Department of Energy facilities in Nevada or Alaska for tests or experiments related to an 
atomic weapon.  By letter dated May 28, 2004, you were again advised of the medical evidence you 
must submit to establish that you had been diagnosed with beryllium sensitivity.  No medical or 
employment evidence was received.



On July 8, 2004, the district office recommended denial of your claim for benefits, concluding that you 
are not a covered employee with chronic silicosis because you were not exposed to silica in the 
performance of duty as required by 42 U.S.C. § 7384r(c).  The district office also recommended denial 
of your claim because you did not submit sufficient medical evidence that you had been diagnosed with
a covered occupational illness as defined 42 U.S.C. § 7384l(15).  The district office further concluded 
that you were not entitled to compensation as set forth in 42 U.S.C. § 7384s.

FINDINGS OF FACT

1. On March 25, 2004, you filed a claim for benefits. 

2. You did not provide the medical evidence required to establish a diagnosis of a covered 
occupational illness under the EEOICPA. 

CONCLUSIONS OF LAW

I have reviewed the evidence of record and the recommended decision issued by the district office on 
July 8, 2004.  I find that you have not filed any objections to the recommended decision and that the 
sixty-day period for filing such objections has expired.  See 20 C.F.R. §§ 30.310(a), 30.316(a).

In order to be afforded coverage under Part B of the Energy Employees Occupational Illness 
Compensation Program Act, the employees (or their eligible survivors), must establish that they have 
been diagnosed with a designated occupational illness incurred as a result of exposure to silica, 
beryllium, and radiation: cancer, beryllium sensitivity, chronic beryllium disease, and/or silicosis.  See 
42 U.S.C. § 7384l(15).  Further, the illness must have been incurred while in the performance of duty 
for the Department of Energy and certain of its vendors, contractors, and subcontractors, or for an 
atomic weapons employer or facility.  See 42 U.S.C. § 7384l(4)-(7), (9) and (11).

You filed a claim based on beryllium sensitivity and chronic silicosis.  The regulations provide that a 
claim based on beryllium sensitivity must include an abnormal Lymphocyte Proliferation Test 
performed on either blood or lung lavage cells.  See 20 C.F.R. § 30.207(b).  Similarly, a claim based on 
chronic silicosis must include a written diagnosis of that condition, signed by a medical doctor, and 
must be accompanied by either a chest x-ray interpreted by a B reader, or the result of a CAT or other 
imaging technique, or a lung biopsy, consistent with silicosis.  Although you were advised to provide 
the medical documentation required to establish that you had been diagnosed with beryllium sensitivity
and chronic silicosis, no such evidence was received.

It is the claimant’s responsibility to establish entitlement to benefits under the Act.  The regulations 
state that the claimant bears the burden of proving by a preponderance of the evidence, the existence of 
each and every criterion under any compensable claim category.  Proof by a preponderance of the 
evidence means that it is more likely than not that the proposition to be proved is true.  Subject to the 
exceptions expressly provided in the Act and regulations, the claimant also bears the burden of 
providing to the Office of Workers’ Compensation Program all written medical documentation, 
contemporaneous records, or other records and documents necessary to establish any and all criteria for
benefits set forth in the regulations.  See 20 C.F.R. § 30.111(a).

Therefore, your claim must be denied because you did not submit evidence sufficient to establish that 
you had been diagnosed with a covered occupational illness as defined by 42 U.S.C. § 7384l(15).



For the above reasons, the Final Adjudication Branch concludes that the evidence of record is 
insufficient to allow compensation under the Act.  Accordingly, your claim for benefits is denied.

Cleveland, Ohio

Debra A. Benedict

Acting District Manager

Final Adjudication Branch

Claims for Compensation 

Development of 

EEOICPA Fin. Dec. No. 30568-2005 (Dep’t of Labor, September 16, 2005)

FINAL DECISION FOLLOWING A REVIEW OF THE WRITTEN RECORD

This is a decision of the Final Adjudication Branch concerning your claim for compensation under the 
Energy Employees Occupational Illness Compensation Program Act of 2000.  42 U.S.C. § 7384 et seq. 
Since your attorney-in-fact submitted a letter of objection, but did not specifically request a hearing, a 
review of the written record was performed, in accordance with the implementing regulations.  
20 C.F.R. § 30.312.

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision, in accordance with the implementing regulations.  20 C.F.R. § 30.310.  In reviewing any 
objections submitted, the Final Adjudication Branch will review the written record, any additional 
evidence or argument submitted by the claimant, and conduct any additional investigation determined 
to be warranted in the case.  20 C.F.R. § 30.313.

For the reasons set forth below, your claim is denied. 

STATEMENT OF THE CASE

On May 30, 2002, you filed a Form EE-1, Claim for Benefits under the EEOICPA, for emphysema, and
on February 23, 2004, you filed a Form EE-1 for chronic beryllium disease (CBD) and removal of lung
in 1958.  On the Form EE-3, Employment History, you stated you were employed in Oak Ridge, 
Tennessee, at the K-25 gaseous diffusion plant with Maxon Construction as an ironworker from 
1950/51 to 1954; at the Y-12 plant as a machinist from December 1954 to mid-1955; and at the Oak 
Ridge National Laboratory (X-10) as a chemical operator from mid 1955 to June 1982.

The district office verified employment at Y-12 as December 20, 1954 to October 9, 1955 and at X-10 
from October 10, 1955 to July 31, 1982.

On December 2, 2004, the Jacksonville district office recommended acceptance of the claim for CBD 
based on the statutory criteria for a pre-1993 diagnosis and recommended denial of the claimed 
emphysema.  On January 3, 2005, the Final Adjudication Branch (FAB) issued a remand order, which 



returned the case to the district office for further development.

In accordance with the remand order, the district office obtained a copy of a lymphocyte proliferation 
test (LPT) verbally reported to have been normal, and forwarded the evidence of record to a district 
medical consultant for an opinion whether a finding of pulmonary fibrosis was a characteristic 
abnormality of CBD on a chest x-ray.  

A person exposed to beryllium during the course of employment in specified facilities qualifies as a 
“covered beryllium employee,” as defined in the Act.  42 U.S.C. § 7384l(7).  Due to confirmation of 
your employment in a facility where beryllium was present, you are considered to be a “covered 
beryllium employee.”  However, in order for you to receive compensation, you must be diagnosed with
a covered beryllium illness, in accordance with § 7384 of the Act and implementing regulations.  42 
U.S.C. § 7384l(8), 20 C.F.R. § 30.205.  “Covered beryllium illness” is defined in the Act as beryllium 
sensitivity as established by an abnormal beryllium lymphocyte proliferation test (LPT) performed on 
either blood or lung lavage cells or established chronic beryllium disease.  42 U.S.C. § 7384l(8).  

According to § 7384 of the Act, chronic beryllium disease is established by the following:

(A)  For diagnoses on or after January 1, 1993, beryllium sensitivity (as established in accordance with 
paragraph (8)(A)), together with lung pathology consistent with chronic beryllium disease, including—

(i)  a lung biopsy showing granulomas or a lymphocytic process consistent with chronic 
beryllium disease;

(ii) a computerized axial tomography scan showing changes consistent with chronic 
beryllium disease; or

(iii) pulmonary function or exercise testing showing pulmonary deficits consistent with 
chronic beryllium disease.

(B)  For diagnoses before January 1, 1993, the presence of— 

(i)  occupational or environmental history, or epidemiologic evidence of beryllium 
exposure; and

(iii) any three of the following criteria:

(I)   Characteristic chest radiographic (or computed tomography (CT)) 
abnormalities.

(II)  Restrictive or obstructive lung physiology testing or diffusing lung capacity 
defect.

(III) Lung pathology consistent with chronic beryllium disease.

(IV) Clinical course consistent with a chronic respiratory disorder.

(V)  Immunologic tests showing beryllium sensitivity (skin patch test or 



beryllium blood test preferred).  

42 U.S.C. § 7384l(13).

On April 29, 2005, the district office received a copy of the lymphocyte proliferation test conducted on 
January 23, 2003, which contained a finding of a normal response to beryllium sulfate.  In light of the 
report from your physician stating that your steroid use could affect the outcome of the testing, the 
district office noted that the only situation where a normal LPT could be overridden for acceptance of a
post-1993 CBD diagnosis was when a lung tissue biopsy revealed the presence of granulomas 
consistent with CBD.  The lung biopsy on file, from 1958, did not include a finding of granulomas.

Therefore, the claim was also considered under the pre-1993 criteria.  The evidence consisted of x-rays 
denoting abnormalities, obstructive lung physiology testing, and a medical history showing a clinical 
course consistent with a chronic respiratory condition.  However, the chest x-rays which revealed 
abnormalities were referred to a district medical consultant (DMC), in accordance with policy, to 
determine if they were characteristic of CBD.  In his report of 

March 26, 2005, Dr. Robert Sandblom opined that the x-ray reports on file did not show any 
abnormalities consistent with CBD.  

On May 9, 2005, the Jacksonville district office issued a recommended decision to deny the claim for 
CBD, emphysema, and a lung abscess, since there was insufficient medical evidence to establish a 
diagnosis of a covered occupational illness under § 7384 of the Act.  

42 U.S.C. § 7384l(15).

Attached to the recommended decision was a notice of claimant rights, which stated that you had 60 
days in which to file an objection to the recommended decision and/or request a hearing.  These 60 
days expired on July 8, 2005.  On July 5, 2005, the Final Adjudication Branch received a letter of 
objection, dated June 30, 2005, from your attorney-in-fact.

OBJECTIONS

In the objection letter, the attorney-in-fact stated that she disagreed with the office procedures which 
allowed pulmonary fibrosis to be considered characteristic and then not characteristic.  She stated that 
changes such as this should not be implemented in a retroactive manner, since the clarifications of 
policy appeared to be more restrictive in order to deny claims.  She questioned whether the LPT on 
record would be investigated further since your physician said that your steroid use could alter the 
results.  She said a phone call to the FAB had not been returned; however, there are no records of any 
telephone calls after the recommended decision was issued. 

The district office and Final Adjudication Branch are bound by the policies and procedures in place at 
the time a claim is adjudicated and are required to review such a claim in light of those current 
policies.  The issue for determination is whether the chest x-rays meet the pre-1993 criteria for a 
statutory diagnosis of CBD.  Since Dr. Sandblom did not specifically mention the chest x-ray report of 
February 13, 1967 (which the district office used as support for their recommended acceptance in the 
original decision) in his earlier response, the Final Adjudication Branch requested clarification.  In an 
addendum dated September 15, 2005, Dr. Sandblom explained that the pulmonary fibrosis noted in 



February 1967 was due to localized scarring “consistent with the prior lobectomy for lung abscess” and
stated that “these changes are definitely not consistent with CBD.”

Furthermore, the procedures address the use of a normal LPT in a living claimant:  a lung biopsy that 
confirms the presence of granulomas may override a normal LPT.  The district office thoroughly 
addressed this requirement in the recommended decision, as discussed above.  Telephone records in the
case file indicate a test kit was to be forwarded to you in May by ORISE.  The results of that testing 
have not been received.  

FINDINGS OF FACT

1.  On May 30, 2002, you filed a Form EE-1, Claim for Benefits under the EEOICPA, for emphysema, 
and on February 23, 2004, you filed a Form EE-1 for chronic beryllium disease (CBD) and removal of 
lung in 1958

2.  The district office verified employment at Y-12 as December 20, 1954 to October 9, 1955 and at 
X-10 from October 10, 1955 to July 31, 1982.

3.  The medical evidence does not establish that the employee was diagnosed with a “covered 
beryllium illness” as defined in the Act.

4.  On May 9, 2005, the Jacksonville district office issued a recommended decision to deny 
compensation and medical benefits for chronic beryllium disease, emphysema, and a lung abscess. 

5.  On July 5, 2005, the Final Adjudication Branch received a letter of objection from your 
attorney-in-fact, dated June 30, 2005, and conducted a review of the written record.  The objections are 
insufficient to warrant a change to the recommended decision.

CONCLUSIONS OF LAW

The undersigned has reviewed the facts and the recommended decision issued by the Jacksonville 
district office on May 9, 2005, and finds that the evidence submitted does not establish that you meet 
the statutory criteria for a diagnosis of chronic beryllium disease, as defined in the Act, or any other 
covered occupational illness, as defined in the Act and implementing regulations.  42 U.S.C. §§ 
7384l(13), 7384l(15), 20 C.F.R. § 30.5(z).  I find that the decision of the district office is supported by 
the evidence and the law, and cannot be changed based on the objections submitted.  As explained in 
the implementing regulations, “Any claim that does not meet all of the criteria for at least one of these 
categories as set forth in these regulations must be denied.”  20 C.F.R. § 30.110(b).  Therefore, I find 
that you are not entitled to compensation or medical benefits under the Act, and that your claim for 
compensation must be denied.

Jacksonville, FL

Sidne M. Valdivieso

Hearing Representative

Filing



EEOICPA Fin. Dec. No. 62339-2005 (Dep’t of Labor, November 18, 2005)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claim is accepted.  

STATEMENT OF THE CASE

On October 4, 2004, you filed a Form EE-1, Claim for Benefits under the EEOICPA, for beryllium 
sensitivity.  A review of the medical evidence revealed that along with beryllium sensitivity you were 
diagnosed with multiple skin cancers: basal cell carcinoma (BCC) of the right temple, diagnosed July 
25, 1995; BCC of the left face, diagnosed April 11, 2000; BCC of the right face, diagnosed March 12, 
2001[1], and BCCs of the upper and lower face, diagnosed August 2, 2004.[2]

On the Form EE-3, Employment History, you stated you were employed as a laborer by F. H. McGraw 
at the Paducah gaseous diffusion plant (GDP) in Paducah, Kentucky, for the period of January 1, 1951 
to December 25, 1954.  The evidence of record establishes you worked for F. H. McGraw at Paducah 
GDP for the claimed period of employment.

On February 1, 2005, a final decision and remand order was issued by the FAB accepting your claim 
for beryllium sensitivity and remanding your case for further development of chronic beryllium disease
(CBD).  The district office referred your claim to a district medical consultant (DMC) for review on 
September 14, 2005.
 
On the Form EE-1, you indicated that you were a member of the Special Exposure Cohort (SEC).  You 
established that you were diagnosed with multiple skin cancers.  To determine the probability of 
whether you sustained your cancer in the performance of duty, as required to establish entitlement 
under Part B of the Act, the district office referred your application package to the National Institute for
Occupational Safety and Health (NIOSH) for radiation dose reconstruction.  NIOSH reported annual 
dose estimates from the date of initial radiation exposure during covered employment, to the date the 
cancer was first diagnosed.  A summary and explanation of information and methods applied to 
produce these dose estimates, including your involvement through an interview and review of the dose 
report, are documented in the “NIOSH Report of Dose Reconstruction under EEOICPA.”  On August 
24, 2005, you signed Form OCAS-1, indicating that you had reviewed the NIOSH Draft Report of 
Dose Reconstruction and agreed that it identified all of the relevant information you provided to 
NIOSH.  The district office received the final NIOSH Report of Dose Reconstruction on August 29, 
2005.

Pursuant to the implementing NIOSH regulations, the district office used the information provided in 
this report to determine that there was a 55.97% combined probability that your cancers[3] were caused
by radiation exposure at the Paducah GDP.  42 C.F.R. § 81.20.  The Final Adjudication Branch 
confirmed the 55.97% combined probability.

On September 14, 2005, the Jacksonville district office issued a recommended decision finding that 
your skin cancer(s) were at least as likely as not caused by your employment at a Department of 



Energy (DOE) facility and concluding that that you are entitled to compensation in the amount of 
$150,000.  The district office’s recommended decision also concluded that you are entitled to medical 
benefits beginning October 4, 2004 for skin cancer.

On September 19, 2005, the Final Adjudication Branch received written notification that you waived 
any and all objections to the recommended decision.  

The district office had deferred adjudication of your claim for CBD until receipt of the DMC’s report.  
On October 6, 2005, the FAB received the October 2, 2005 report from Dr. Robert E. Sandblom.  Dr. 
Sandblom verified that the pulmonary function tests on record were consistent with chronic beryllium 
disease.

FINDINGS OF FACT

1.      You filed a Form EE-1, for beryllium sensitivity and review of the medical records revealed 
evidence of skin cancer and possible chronic beryllium disease.

2.      You were diagnosed with skin cancer (BCC) on July 25, 1995, April 11, 2000, and August 2, 
2004 (x2).

3.      You were employed at the Paducah GDP from January 1, 1951 to December 25, 1954.

4.      The probability that your cancer was caused by radiation at the Paducah GDP is 55.97%.  

5.      On September 14, 2005, the Jacksonville district office issued a recommended decision. 

6.      On September 19, 2005, the Final Adjudication Branch received written notification that you 
waived any and all objections to the recommended decision.  

7.      On October 6, 2005, the FAB received a report from the DMC, confirming a statutory diagnosis 
of CBD.

CONCLUSIONS OF LAW

I have reviewed the evidence of record and the recommended decision.  

To qualify as a member of the SEC under the Act, the following requirements must be satisfied: 

The employee was so employed for a number of work days aggregating at least 250 work days before 
February 1, 1992, at a gaseous diffusion plant located in Paducah, Kentucky, Portsmouth, Ohio, or Oak
Ridge, Tennessee. . . .  42 U.S.C. § 7384l(14)(A).

The evidence shows that you worked at the Paducah GDP from January 1, 1951 to December 25, 1954,
which equals more than 250 days prior to February 1, 1992.  Therefore, you qualify as a member of the
SEC.

However, in order to be entitled to benefits as a member of the SEC, you must have been diagnosed 
with a specified cancer as defined by the Act and implementing regulations.  42 U.S.C. § 7384l(17); 20 



C.F.R. § 30.5(ff) (2005).  Skin cancers are not a specified cancer.

A cancer is considered to have been sustained in the performance of duty if it was at least as likely as 
not (a 50% or greater probability) related to radiation doses incurred while working at a DOE facility.  
42 U.S.C. § 7384n(b); 42 C.F.R. Part 81.  I conclude that your skin cancers were at least as likely as not
caused by your employment at a Department of Energy (DOE) facility.  42 U.S.C. § 7384n(b).  
Therefore, you are a covered employee with cancer.  42 U.S.C. § 7384l(9)(B).  

The medical evidence is sufficient to establish that you have CBD.  Under Part B of the Act, CBD may 
be established by the following:

(A)  For diagnoses on or after January 1, 1993, beryllium sensitivity (as established in accordance with 
paragraph (8)(A)), together with lung pathology consistent with chronic beryllium disease, including—

(i) a lung biopsy showing granulomas or a lymphocytic process consistent with chronic 
beryllium disease;

(ii) a computerized axial tomography scan showing changes consistent with chronic 
beryllium disease; or

(iii) pulmonary function or exercise testing showing pulmonary deficits consistent with 
chronic beryllium disease.

42 U.S.C. § 7384l(13).

The beryllium lymphocyte proliferation test (BeLPT) of July 28, 2004 was positive.  Therefore, you 
have beryllium sensitivity, as previously established by final decision dated February 1, 2005.  
42 U.S.C. § 7384l(8).  

The DMC verified in his report of October 2, 2005 that pulmonary function tests on record were 
consistent with chronic beryllium disease, meeting criterion iii.  Office policy allows the FAB to accept
a claimed medical condition based on new evidence, if the case was in posture for acceptance of 
benefits for another condition.[4]  Therefore, I conclude that you are a covered beryllium employee and
that your chronic beryllium disease is a covered occupational illness.  42 U.S.C. §§ 7384l(7), 
7384l(13); 20 C.F.R. § 30.207.  

In accordance with Part B of the Act, you are entitled to $150,000 and medical benefits beginning 
October 4, 2004 for skin cancer and chronic beryllium disease.  42 U.S.C. §§ 7384s(a), 7384t.

Jacksonville, FL

Sidne Valdivieso
Hearing Representative

[1] Review of the pathology report shows this was not a BCC but rather a pilomatricoma, which may be either benign or 
malignant.  The pathology report did not specify which.  Therefore, this should not have been utilized in the dose 
reconstruction.  However, you had an additional cancer that was not utilized by NIOSH in the dose reconstruction, the BCC 
of the right lower face, diagnosed August 2, 2004, that the DOL health physicist has determined could be substituted for the 
pilomatricoma without negatively impacting the combined probability of causation. 



[2] You did not file a Form EE-1 for skin cancer or chronic beryllium disease, but any written communication that requests 
benefits under the Act will be considered a claim, including the submission of new medical evidence for review.

[3] NIOSH computed the percentage of causation for four BCCs to arrive at 55.97%.  When the percentage of causation is 
over 50% establishing that those cancers were at least as likely as not related to employment at a covered facility, 
calculation of the percentage of causation for the remaining cancers is not necessary.

[4] EEOICPA Bulletin No. 03-29 (issued June 30, 2003).

Non-claiming individuals

EEOICPA Fin. Dec. No. 47856-2005 (Dep’t of Labor, July 21, 2005)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claims for compensation under §
7384 of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA or the Act).  See 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the Final 
Adjudication Branch accepts and approves your claims for compensation under 42 U.S.C. § 7384.  

STATEMENT OF THE CASE

On August 30, 2001, the employee’s surviving spouse filed a Form EE-2 (Claim for Survivor Benefits 
under the EEOICPA), based on lymphoma and peripheral bronchogenic carcinoma, and on July 24, 
2003, she passed away, and her claim was administratively closed.  On August 7 ([Claimant #1]) and 
September 9 ([Claimant #2], [Claimant #3], and [Claimant #4]), 2003, you filed Forms EE-2 under 
the EEOICPA, based on bronchogenic carcinoma and lymphoma.  

The record includes a Form EE-3 (Employment History Affidavit) that indicates the worker was 
employed by Reynolds Electrical and Engineering Company (REECo) at the Nevada Test Site (NTS) 
intermittently from 1957 to 1978, and that he wore a dosimetry badge.  A representative of the 
Department of Energy confirmed the employee was employed at NTS by REECo intermittently from 
August 23, 1958 to February 4, 1978.  

Medical documentation received included a copy of a Nevada Central Cancer Registry report that 
indicated an aspiration biopsy was performed on February 1, 1978, and it showed the employee was 
diagnosed with primary lung cancer.  A Valley Hospital discharge summary, dated February 4, 1978, 
indicated the employee had a tumor in the right upper lobe of the lung.  The record does not contain 
documentation demonstrating the employee was diagnosed with lymphoma.  

To determine the probability of whether the employee sustained the cancer in the performance of duty, 
the Seattle district office referred your case to the National Institute for Occupational Safety and 
Health (NIOSH) for radiation dose reconstruction in accordance with 20 C.F.R. § 30.115.  The district 
office received the final NIOSH Report of Dose Reconstruction dated April 20, 2005.  See 42 U.S.C. § 
7384n(d).  NIOSH noted the employee had worked at NTS intermittently from August 23, 1958 to 
February 4, 1978.  However, in order to expedite the claim, only the employment from 1966 through 
1970 was assessed.  NIOSH determined that the employee’s dose as reconstructed under the EEOICPA
was 71.371 rem to the lung, and the dose was calculated only for this organ because of the specific 
type of cancer associated with the claim.  NIOSH also determined that in accordance with the 



provisions of 42 C.F.R. § 82.10(k)(1), calculation of internal dose alone was of sufficient magnitude to 
consider the dose reconstruction complete.  Further, NIOSH indicated, the calculated internal dose 
reported is an “underestimate” of the employee’s total occupational radiation dose.  See NIOSH Report
of Dose Reconstruction, pp. 4, 5, 6, and 7.  

Using the information provided in the Report of Dose Reconstruction, the Seattle district office utilized
the Interactive RadioEpidemiological Program (IREP) to determine the probability of causation of the 
employee’s cancer, and reported in its recommended decision that the probability the employee’s lung 
cancer was caused by his exposure to radiation while employed at NTS was at least 50%.  

You provided copies of the death certificates of the employee and his spouse, copies of your birth 
certificates showing you are the natural children of the employee, and documentation verifying your 
changes of names, as appropriate.  

The record shows that you ([Claimant #1], [Claimant #2], [Claimant #3], [Claimant #4]) and 
[Claimant #5] filed claims with the Department of Justice (DOJ) for compensation under the 
Radiation Exposure Compensation Act (RECA).  By letter dated May 20, 2005, a representative of the 
DOJ reported that an award under § 4 of the RECA was approved for you; however, the award was 
rejected by [Claimant #1], [Claimant #2], [Claimant #3], and [Claimant #4].  

On June 14, 2005, the Seattle district office recommended acceptance of your claims for survivor 
compensation for the condition of lung cancer, and denial of your claims based on lymphoma.  

On June 12 ([Claimant #1] and June 20 ([Claimant #2], [Claimant #3], and [Claimant #4]), 2005, 
the Final Adjudication Branch received written notification from you indicating that you waive any 
and all rights to file objections to the recommended decision.  

FINDINGS OF FACT

1. On August 7 ([Claimant #1]) and September 9 ([Claimant #2], [Claimant #3], and [Claimant
#4]), 2003, you filed claims for survivor benefits.  

2. Documentation of record shows that the employee and his surviving spouse have passed away, 
you ([Claimant #1], [Claimant #2], [Claimant #3], and [Claimant #4]) are the children of the
employee, and you are his survivors.  

3. You ([Claimant #1], [Claimant #2], [Claimant #3], and [Claimant #4]) have rejected an 
award of compensation under the Radiation Exposure Compensation Act.  

4. The worker was employed at NTS by REECo, intermittently, from August 23, 1958 to February
4, 1978.  

5. The employee was diagnosed with lung cancer on February 1, 1978.  

6. The NIOSH Interactive RadioEpidemiological Program indicated at least a 50% probability 
that the employee’s cancer was caused by radiation exposure at NTS.  

7. The employee’s cancer was at least as likely as not related to his employment at a Department 



of Energy facility.  

CONCLUSIONS OF LAW

The evidence of record indicates that the worker was employed at NTS by REECo, intermittently, 
from August 23, 1958 to February 6, 1978.  Medical documentation provided indicated the employee 
was diagnosed with lung cancer on February 1, 1978; however, there is no evidence showing the 
employee was diagnosed with lymphoma, and your claims based on lymphoma must be denied.  

After establishing that a partial dose reconstruction provided sufficient information to produce a 
probability of causation of 50% or greater, NIOSH determined that sufficient research and analysis had
been conducted to end the dose reconstruction, and the dose reconstruction was considered complete.  
See 42 C.F.R. § 82.10(k)(1).  

The Final Adjudication Branch analyzed the information in the NIOSH Report of Dose Reconstruction 
and utilized the NIOSH-IREP to confirm the 63.34% probability that the employee’s cancer was caused
by his employment at NTS.  See 42 C.F.R. § 81.20. (Use of NIOSH-IREP).  Thus, the evidence shows 
that the employee’s cancer was at least as likely as not related to his employment at NTS.  

The Final Adjudication Branch notes that, in its Conclusions of Law, the recommended decision 
erroneously indicates the employee, [Employee], is entitled to compensation in the amount of 
$150,000.00; therefore, that Conclusion of Law must be vacated as the employee is deceased.  See 42 
U.S.C. § 7384s(a)(1).  

The Final Adjudication Branch notes that the record shows the employee passed away on February 4, 
1978.  However, his employment history indicates he worked at NTS until February 6, 1978.  
Consequently, for purposes of administration of the Act, his employment is considered to have ended 
on February 4, 1978.  

Based on the employee’s covered employment at NTS, the medical documentation showing his 
diagnosis of lung cancer, and the determination that the employee’s lung cancer was “at least as likely 
as not” related to his occupational exposure at NTS, and thus sustained in the performance of duty, the 
employee is a “covered employee with cancer,” under 42 U.S.C. § 7384l.  See 42 U.S.C. § 7384l(9)(B);
20 C.F.R. § 30.213(b); 42 C.F.R. § 81.2.  Further, as the record indicates there is one other potential 
beneficiary under the EEOICPA, you are each ([Claimant #1], [Claimant #2], [Claimant #3], and 
[Claimant #4]) entitled to survivor compensation under 42 U.S.C. § 7384 in the amount of 
$30,000.00.  As there is evidence that another survivor is a child of the employee, and potentially an 
eligible survivor under the Act, the potential share ($30,000.00) of the compensation must remain in 
the EEOICPA Fund.  See Federal (EEOICPA) Procedure Manual, Chapter 2-200.7c(2) (June 2004).  

Seattle, WA

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch

Waiver



EEOICPA Fin. Dec. No. 44377-2004 (Dep’t of Labor, October 6, 2005)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is a decision of the Final Adjudication Branch concerning your claims for compensation under the 
Energy Employees Occupational Illness Compensation Program Act of 2000, as amended.  42 U.S.C. §
7384 et seq.

STATEMENT OF THE CASE

You each filed a Form EE-2, Claim for Survivor Benefits, for the bladder cancer of your late husband 
and father, [Employee], hereinafter referred to as “the employee.”  
 
On the Form EE-3, Employment History, you stated the employee was employed as a pipefitter with 
several sub-contractors in Oak Ridge, Tennessee, at the K-25 gaseous diffusion plant, Y-12 plant, and 
Oak Ridge National Laboratory (X-10) with no listed dates other than at least 3 years at K-25 and 
several years at Y-12; and in Paducah, Kentucky, at the gaseous diffusion plant for 3-4 months in the 
1950s.  The evidence of record establishes that the employee worked at the K-25 gaseous diffusion 
plant (GDP) for Rust Engineering from 1975 to 1978, along with other periods of employment for 
various contractors at each of the Oak Ridge plants.

On the Forms EE-2, you indicated the employee was a member of the Special Exposure Cohort (SEC). 
To qualify as a member of the SEC, the following requirements must be satisfied: 

(A)     The employee was so employed for a number of work days aggregating at least 250 work
days before February 1, 1992, at a gaseous diffusion plant located in Paducah, Kentucky, 
Portsmouth, Ohio, or Oak Ridge, Tennessee, and, during such employment - -

(i)                  was monitored through the use of dosimetry badges for 
exposure at the plant of the external parts of employee’s body to radiation; 
or

(ii)                worked on a job that had exposures comparable to a job that is 
or was monitored through the use of dosimetry badges.  42 U.S.C. § 
7384l(14)(A).

The employee worked at the K-25 gaseous diffusion plant (GDP) for intermittent periods from at least 
1975 to 1978.  For SEC purposes, the employee is shown to have worked more than 250 work days 
prior to February 1, 1992, and was monitored through the use of dosimetry badge number [Number 
Deleted].  Therefore, the employment meets the criteria for inclusion in the SEC.  42 U.S.C. § 
7384l(14).

The medical evidence establishes the employee was diagnosed with bladder cancer on January 21, 
1992.  Bladder cancer is a specified cancer as defined by the Act and implementing regulations, if onset
is at least five years after first radiation exposure.  42 U.S.C § 7384l(17), 20 C.F.R. § 30.5(ff).  

In support of your claim for survivorship, you ([Employee’s Spouse/Claimant #1]) submitted your 
marriage certificate which states that you married the employee on September 10, 1994, and the 



employee’s death certificate, which states that you were married to the employee on the date of his 
death, October 31, 1996.  

In support of your claims for survivorship, the living children of the employee submitted birth 
certificates and marriage certificates.  

On April 26, 2005, the Jacksonville district office issued a recommended decision[1], concluding that 
the living spouse is the only entitled survivor and is entitled to survivor benefits in the amount of 
$150,000 for the employee’s bladder cancer.  The district office recommended denial of the claims of 
the living children.

Attached to the recommended decision was a notice of claimant rights, which stated that claimants had 
60 days in which to file an objection to the recommended decision and/or request a hearing.  These 60 
days expired on June 25, 2005.  On May 5, 2005, the Final Adjudication Branch received written 
notification that [Employee’s Spouse] waived any and all objections to the recommended decision.
 On May 27, 2005, the Final Adjudication Branch received an objection to the recommended decision 
and request for an oral hearing signed by all the living children.  The hearing was held by the 
undersigned in Oak Ridge, Tennessee, on August 2, 2005.  [Claimant #2], [Claimant #4], [Claimant 
#3], and [Claimant #7] were duly affirmed to provide truthful testimony.

OBJECTIONS

In the letter of objection, you stated that you believe the rules and regulations governing the Act are 
contradictory.  You also stated you believe your privacy rights have been violated under the Privacy Act
of 1974.  During the hearing, you stated that the pre-marital agreement, which you believe is valid 
under the rules of the State of Tennessee, should be recognized by the Federal government; that the 
employee’s will should take precedence over the way the Act breaks down survivor entitlement; that 
the documentation you gathered was used to benefit [Employee’s Spouse] without her having to do 
anything and that the documentation you gathered should have been maintained for your benefit only; 
and that new information concerning the survivorship amendment to the Act in December 2002 should 
have been forwarded to all claimants, since you were basing your actions on a pamphlet released in 
August of 2002.  You were provided with a copy of the Privacy Act of 1974 which includes instructions
on filing a claim under that Act.  

In accordance with §§ 30.314(e) and (f) of the implementing regulations, a claimant is allowed thirty 
days after the hearing is held to submit additional evidence or argument, and twenty days after a copy 
of the transcript is sent to them to submit any changes or corrections to that record.  20 C.F.R. §§ 
30.314(e), 30.314(f).  By letters dated August 23, 2005, the transcript was forwarded to you.  On 
September 15, 2005, the Final Adjudication Branch received a letter from [Claimant #2], clarifying 
statements made during the hearing.

The law, as written and amended by Congress, establishes the precedence of survivors in each section 
of the Act and the apportionment of any lump-sum compensation.  Section 7384s(e) of the Act (also 
known as Part B) explains who is entitled to compensation if the covered employee is deceased:

(e)  PAYMENTS IN THE CASE OF DECEASED PERSONS—(1)  In the case of a covered employee 
who is deceased at the time of payment of compensation under this section, whether or not the death is 
the result of the covered employee’s occupational illness, such payment may be made only as follows:



(A)  If the covered employee is survived by a spouse who is living at the time of 
payment, such payment shall be made to such surviving spouse.

(B)  If there is no surviving spouse described in subparagraph (A), such payment shall 
be made in equal shares to all children of the covered employee who are living at the 
time of payment.

(C)  If there is no surviving spouse described in subparagraph (A) and if there are no 
children described in subparagraph (B), such payment shall be made in equal shares to 
the parents of the covered employee who are living at the time of payment.

(D)  If there is no surviving spouse described in subparagraph (A), and if there are no 
children described in subparagraph (B) or parents described in subparagraph (C), such 
payment shall be made in equal shares to all grandchildren of the covered employee 
who are living at the time of payment.

(E)  If there is no surviving spouse described in subparagraph (A), and if there are no 
children described in subparagraph (B), parents described in subparagraph (C), or 
grandchildren described in subparagraph (D), then such payment shall be made in equal 
shares to the grandparents of the covered employee who are living at the time of 
payment.

(F)  Notwithstanding the other provisions of this paragraph, if there is— 

(i)  a surviving spouse described in subparagraph (A); and

(ii)  at least one child of the covered employee who is living and a minor at the 
time of payment and who is not a recognized natural child or adopted child of 
such surviving spouse, then half of such payment shall be made to such 
surviving spouse, and the other half of such payment shall be made in equal 
shares to each child of the covered employee who is living and a minor at the 
time of payment.  42 U.S.C. § 7384s(e).

Section 7384s(e)(3)(B) of the Act explains that a “child” includes a recognized child, a stepchild who 
lived with an individual in a regular parent-child relationship, and an adopted child.  42 U.S.C. §§ 
7384s(e)(3)(B).

The Office of the Solicitor provided an opinion, dated December 1, 2004, concerning the pre-nuptial 
agreement signed on September 9, 1994, by the employee and [Employee’s Spouse].  In that opinion, 
the Solicitor determined that a widow with a valid claim under the Act is not bound by an otherwise 
legally valid agreement, such as a pre-nuptial agreement or a will, in which she promised to forego that
award.  The opinion did not contain a ruling on the validity of the pre-nuptial agreement itself; only 
that the Energy Employees Occupational Illness Compensation Program Act specifically maintains that
a beneficiary cannot be deprived of an award that he or she is entitled to under the statute.  

FINDINGS OF FACT

1.  You each filed a Form EE-2, Claim for Survivor Benefits.



2.  The employee was diagnosed with bladder cancer on January 21, 1992.

3.  The employee was employed at the K-25 gaseous diffusion plant (GDP) for intermittent periods 
from at least 1975 to 1978 and was monitored through the use of dosimetry badge number [Number 
Deleted].

4.  The employee is a member of the Special Exposure Cohort.  

5.  The employee’s bladder cancer is a specified cancer.

6.  [Employee’s Spouse] was the employee’s spouse at the time of his death and at least one year prior.

7.  On April 26, 2005, the Jacksonville district office issued a recommended decision. 

8.  On May 5, 2005, the Final Adjudication Branch received written notification that [Employee’s 
Spouse] waived any and all objections to the recommended decision. 

9.  The Final Adjudication Branch received a letter of objection from [Claimant #2], [Claimant #3], 
[Claimant #4], [Claimant #5], [Claimant #6], and [Claimant #7], and a hearing was held on August 
2, 2005.

CONCLUSIONS OF LAW

The undersigned has reviewed the record and the recommended decision dated April 26, 2005 and 
concludes that the employee is a member of the Special Exposure Cohort, as defined by the Act, and 
that the employee’s bladder cancer is a specified cancer, as defined by the Act and implementing 
regulations.  42 U.S.C. §§ 7384l(14)(A), 7384l(17), 20 C.F.R. § 30.5(ff).

I find that the recommended decision is in accordance with the facts and the law in this case, and that 
[Employee’s Spouse], the eligible living spouse, is entitled to survivor benefits in the amount of 
$150,000 for the employee’s bladder cancer, pursuant to the Act.  42 U.S.C. §§ 7384s(a).  I also find 
that [Claimant #2], [Claimant #3], [Claimant #4], [Claimant #5], [Claimant #6], and [Claimant #7]
are not eligible survivors under the Act, and your claims for compensation are denied. 

Jacksonville, FL

Sidne M. Valdivieso

Hearing Representative

[1] A previous recommended decision, dated March 4, 2004, was remanded on October 6, 2004 by the Final Adjudication 
Branch for a legal opinion concerning a pre-nuptial agreement signed by the employee and spouse.

EEOICPA Fin. Dec. No. 55875-2004 (Dep’t of Labor, November 15, 2005)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch concerning your claims for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 



U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, the Final Adjudication 
Branch accepts [Claimant #1/Employee’s Spouse’s] claim for compensation under 42 U.S.C. § 7384 
and denies [Claimant #2’s], [Claimant #3’s] and [Claimant #4’s] claims for compensation under 42 
U.S.C. § 7384.

STATEMENT OF THE CASE

On March 22, 2004, [Claimant #2] filed a Form EE-2 (Claim for Survivor Benefits under EEOICPA) 
claiming benefits as a surviving child of [Employee].  On March 29, 2004, [Employee’s Spouse] filed 
a Form EE-2 claiming benefits as the surviving spouse of [Employee].

[Claimant #2] claimed that her father had been diagnosed with leukemia, melanoma (skin cancer) and 
prostate cancer.  [Employee’s Spouse] claimed that her husband had been diagnosed with lymphoma, 
hairy cell leukemia, basal and squamous cell cancer, and b-cell lymphoma.  The medical evidence of 
record includes several pathology reports which diagnose various squamous cell cancers of the skin.  A 
pathology report dated January 29, 1997, presents a diagnosis of malignant lymphoma, diffuse, large 
cell type, and subsequent records support that diagnosis.  A reference is noted regarding a history of 
hairy cell leukemia in September 1994.

A copy of a marriage certificate shows that [Employee’s Spouse’s previous name] and [Employee] 
were wed on June 16, 1986.  This document indicates that both parties were widowed at the time of 
marriage and that [Employee’s Spouse’s previous name] parents’ last name was [Employee’s 
Spouse’s maiden name].  A copy of the employee’s death certificate shows that he died on September 
15, 1997, and identifies [Employee’s Spouse’s maiden name] as his surviving spouse.  A copy of a 
death certificate for [Employee’s Spouse’s first husband] shows that he died on October 7, 1984, and 
identifies [Employee’s Spouse’s previous name] as his surviving spouse.  A copy of a birth certificate 
identifies [Claimant #2’s maiden name] as the child of [Employee] and a copy of a marriage 
certificate establishes the change of her last name to [Claimant #2’s married name].  [Claimant #3] 
and [Claimant #4] also provided their birth certificates showing [Employee] as their father.  
[Claimant #4] provided a marriage certificate showing her change in surname from [Claimant #4’s 
maiden name] to [Claimant #4’s married name].

[Employee’s Spouse] provided a Form EE-3 (Employment History) in which she states that her 
husband worked as a pipefitter for Grinnell at the Portsmouth Gaseous Diffusion Plant (GDP) in 
Portsmouth, OH, from 1953 to 1955.  [Claimant #2] provided an employment history in which she 
states that her father worked as a pipefitter for Grinnell and Myer Brothers at the Portsmouth GDP in 
Piketon, OH.  She indicates that she does not know the dates of employment.  Neither claimant 
indicates that the employee wore a dosimetry badge.  The Portsmouth GDP in Piketon, OH, is 
recognized as a covered DOE facility from 1954 to July 28, 1998; from July 29, 1998 to the present for
remediation; and from May 2001 to the present in cold standby status.  See DOE Worker Advocacy 
Facility List.

An affidavit was provided by Allen D. Volney, a work associate, who reports that [Employee] was 
employed by the Grinnell Corp at the Portsmouth GDP as a pipefitter from 1953 to 1955 and that he 
worked with the employee at that location during that time period.

An itemized statement of earnings from the Social Security Administration (SSA) shows that the 
employee was paid wages by the Blaw-Knox Company and by the ITT Grinnell Corp. during the fourth



quarter (October to December) of 1953, and by the ITT Grinnell Corp. beginning in the first quarter 
(January to March) of 1954 and ending in the third quarter (July to September) of 1955.  This is 
because the maximum taxable earnings were met for the year during that quarter.

The DOE was unable to confirm the reported employment.  However, they provided a personnel 
clearance master card documenting that [Employee] was granted a security clearance with Blaw-Knox 
(Eichleay Corp.) and (Peter Kiewit Sons Co.) on January 8, 1954.  No termination date is shown.

On April 8, 2004, the district office received a copy of an ante-nuptial agreement, signed by 
[Employee] and [Employee’s Spouse’s previous name] on June 9, 1968, which was recorded in the 
office of the County Clerk for Pike County, Kentucky, on June 10, 1986.  In pertinent part, that 
document states that “each party hereby releases and discharges completely and forever, the other from.
. .benefits or privileges accruing to either party by virtue of said marriage relationship, or otherwise, 
and whether the same are conferred by statutory law or the commonlaw of Kentucky, or any other state 
or of the United States.  It is the understanding between the parties that this agreement, except as 
otherwise provided herein, forever and completely adjusts, settles, disposes of and completely 
terminates any and all rights, claims, privileges and benefits that each now has, or may have reason to 
believe each has against the other, arising out of said marriage relationship or otherwise, and whether 
the same are conferred by the laws of the Commonwealth of Kentucky, of any other state, or of the 
United States, and which are now, or which may hereafter be, in force or effect.”

In a letter dated April 12, 2004, the district office advised [Claimant #2] that a review of the rules and 
regulations of this program found them to be silent with regard to a “pre-nuptial agreement.”  The letter
further stated that adult children may be eligible for compensation as survivors if there is no surviving 
spouse of the employee.

On May 6, 2004, the Cleveland district office issued a recommended decision concluding that 
[Employee] is a DOE contractor employee as defined by 42 U.S.C. § 7384l(11)(B)(ii) and a member of
the Special Exposure Cohort (SEC), as defined by 42 U.S.C. § 7384l(14), who was diagnosed with 
malignant lymphoma, which is a specified cancer under 42 U.S.C. § 7384l(17).  For those reasons the 
district office concluded that [Employee’s Spouse], as his surviving spouse, is entitled to 
compensation in the amount of $150,000, pursuant to 42 U.S.C. § 7384s.  The district office also 
concluded that [Claimant #2] is not entitled to compensation as a surviving child, because the 
employee is survived by a spouse.  See 42 U.S.C. § 7384s(e)(1)(A).  The district office also stated that 
Grinnell Corp. is a known subcontractor to Peter Kiewit Son’s Co. at the Portsmouth facility in the 
1950s.

On June 18, 2004, the Final Adjudication Branch (FAB) received a letter of objection from [Claimant 
#2].  [Claimant #2] stated that she believes that [Employee’s Spouse] gave up any rights to any 
benefits based on the ante-nuptial agreement and that the benefits granted to [Employee’s Spouse] by 
the May 6, 2004, recommended decision should be awarded to the surviving children.

On June 21, 2004, the FAB received a letter from the authorized representative of the three 
children/claimants objecting to the recommended decision of May 6, 2004, on behalf of each of them.  
On June 22, 2004, the FAB advised the representative that [Claimant #4] and [Claimant #3] had not 
filed claims for benefits and that only claimants who had been issued a recommended decision may 
object to such a decision.  On July 2, 2004, the FAB received a letter from the authorized representative
of [Claimant #3] and [Claimant #4] to the effect that they were claiming entitlement to benefits under 



the EEOICPA as surviving children of [Employee].  On July 6, 2004, the FAB received a copy of a 
death certificate which shows that [Employee’s first wife] died on March 13, 1985, and identifies 
[Employee] as her surviving spouse.  On July 23, 2004, the FAB issued a remand order which vacated 
the recommended decision and returned the case to the district office to adjudicate the new claims, to 
include any additional development which might be warranted, and to issue a new recommended 
decision to all claimants.

On August 16, 2004, [Claimant #3]  and [Claimant #4]  filed Forms EE-2 (Claim for Survivor 
Benefits under EEOICPA) claiming benefits as surviving children of [Employee].  Both claimants state
that the employee had been diagnosed with leukemia, myeloma, and lymphoma.

On August 20, 2004, the Cleveland district office issued a recommended decision concluding that 
[Employee] is a DOE contractor employee as defined by 42 U.S.C. § 7384l(11)(B)(ii) and a member of
the Special Exposure Cohort (SEC), as defined by 42 U.S.C. § 7384l(14), who was diagnosed with 
malignant lymphoma, which is a specified cancer under 42 U.S.C. § 7384l(17).  For those reasons the 
district office concluded that [Employee’s Spouse], as his surviving spouse, is entitled to 
compensation in the amount of $150,000, pursuant to 42 U.S.C. § 7384s.  The district office also 
concluded that [Claimant #2], [Claimant #3], and [Claimant #4] are not entitled to compensation as 
surviving children, because the employee is survived by a spouse.  See 42 U.S.C. § 7384s(e)(1)(A).  
The district office also finds that [Employee] was employed by Grinnell Corp. as a DOE subcontractor 
employee from September 1, 1954, to December 31, 1955.

On August 27, 2004, the FAB received written notification that [Employee’s Spouse] waives any and 
all rights to file objections to the recommended decision.  On September 17, 2004, the FAB received a 
letter from [Claimant #4] objecting to the award of benefits to [Employee’s Spouse].  On October 19, 
2004, the FAB received a letter from the authorized representative of the three children/claimants based
on a “valid ante-nuptial agreement” between [Employee’s Spouse] and [Employee] in which she 
expressly waived all rights to benefits which might arise from their marital relationship.  It is argued 
that, although [Employee’s Spouse] is a “surviving spouse” pursuant to 42 U.S.C. § 7384s(e)(3)(A), 
she waived any and all rights as the surviving spouse of [Employee] to receive benefits under the Act 
by entering into an ante-nuptial agreement by which she clearly waived the right to any federal benefits
arising after the date of the agreement.  It is argued that, in the absence of a clear mandate from the 
statute to ignore a valid ante-nuptial agreement, there is no reason that the Department should not 
follow the current state of the law and honor the ante-nuptial agreement.  Finally, it is argued that, 
because [Employee’s Spouse] has waived any and all rights to the benefits provided under the Act, the 
children/claimants are entitled to benefits pursuant to 42 U.S.C. § 7384s(e)(1)(B).

Pursuant to the authority granted by 20 C.F.R. § 30.317, the recommended decision was vacated and 
the case was remanded to the district office on November 19, 2004, so that a determination could be 
made regarding the effect of the ante-nuptial agreement on the claimants’ entitlement to compensation 
under the Act.

On March 18, 2005, the Cleveland district office issued a recommended decision in which they note 
that the issue of the effect of the ante-nuptial agreement was referred to the Branch of Policies, 
Regulations, & Procedures for review, and was subsequently forwarded to the Solicitor of Labor (SOL)
for expert guidance.  On January 4, 2005, the SOL opined that Congress intended, through 42 U.S.C. § 
7385f(a), that persons with valid claims under the statute are not permitted to transfer or assign those 
claims.  SOL determined that [Employee’s Spouse] is entitled to any award payable under the 
EEOICPA even if she knowingly entered into an otherwise legally valid agreement in which she 



promised to forego that award.  Since it has been determined that the deceased employee is a covered 
employee with cancer, by operation of 42 U.S.C. §§ 7384s(e)(1)(A) and 7385f(a), [Employee’s 
Spouse] is entitled to receive the award payable in this claim.  In conclusion, SOL opined, “an 
agreement to waive benefits to which one is entitled to under the EEOICPA, or to otherwise assign, or 
transfer the right to such payments, is legally prohibited, and has no effect on the party to whom an 
award is paid under the statute.  The order of precedence established must be followed in this case and 
as a result, [Employee’s Spouse] is entitled to payment.”

Based on that opinion, the Cleveland district office found that [Employee’s Spouse’s] ante-nuptial 
agreement did not affect her entitlement to payment.  The district office concluded that [Employee] is a
covered employee under 42 U.S.C. § 7384l(1)(B), as he is a covered employee with cancer as that term
is defined by 42 U.S.C. § 7384l(9)(A).  [Employee] is a member of the Special Exposure Cohort, as 
defined by 42 U.S.C. § 7384l(14)(A)(ii), and was diagnosed with malignant lymphoma cancer, which 
is a specified cancer per 42 U.S.C. § 7384l(17)(A).  The district office also concluded that as 
[Employee] is a covered employee and is now deceased, his eligible survivor is entitled to 
compensation of $150,000.00, per 42 U.S.C. § 7384s(a)(1).  Lastly, the district office concluded that 
[Employee’s Spouse]  is the surviving spouse of [Employee], per 42 U.S.C. § 7384s(e)(3)(A); and, as 
there is no evidence of a living minor child of [Employee], the exception provided by 42 U.S.C. § 
7384s(e)(1)(F) does not apply and, pursuant to 42 U.S.C. § 7384s(e)(1)(A), [Employee’s Spouse] is 
thus entitled to the above mentioned compensation of $150,000.00, and that [Claimant #2], [Claimant
#3] and [Claimant #4] are not entitled to compensation pursuant to 42 U.S.C. § 7384s(e)(1)(A).

On March 28, 2005, the Final Adjudication Branch received written notification that [Employee’s 
Spouse] waives any and all rights to file objections to the recommended decision.  On April 15 and 
May 17, 2005, the Final Adjudication Branch received [Claimant #2’s], [Claimant #3’s], and 
[Claimant #4’s] objections to the district office’s March 18, 2005, recommended decision denying 
their claims, and a request for an oral hearing to present their objections. The hearing was held on 
August 23, 2005, in Bowling Green, KY.

In accordance with the implementing regulations, a claimant is allowed thirty days after the hearing is 
held to submit additional evidence or argument, and twenty days after a copy of the transcript is sent to 
them to submit any changes or corrections to that record.  20 C.F.R. § 30.314(e), and (f).  By letter 
dated September 9, 2005, the transcript was forwarded to [Claimant #2], [Claimant #3] and 
[Claimant #4].  By letter dated September 30, 2005, the transcript was forwarded to [Employee’s 
Spouse].  [Claimant #4] provided her comments on the transcript.  No other responses were received.

OBJECTIONS

The following objections were presented:

1.      The claimants disagreed with the SOL January 4, 2005, opinion, and argued that the SOL 
improperly relied upon judicial interpretations of statutory provisions in other federal programs when it
was concluded that an ante-nuptial agreement cannot override EEOICPA’s statutory provision of 
survivor benefits to the spouse of a deceased covered employee.

2.      It was requested that the FAB issue a finding regarding the legality of the prenuptial agreement 
that [Employee] and [Employee’s Spouse] signed on June 9, 1986.  Copies of the decisions in 
Callahan v. Hutsell, Callahan & Buchino, P.S.C., Revised Profit Sharing Plan, et al., 813 F. Supp. 541 



(W.D. Ky. 1992), vacated and remanded, 14 F.2d 600 (Table), 1993 WL 533557 (6th Cir. 1993), were 
submitted in support of the proposition that contractual rights in ante-nuptial agreements in Kentucky 
have been recognized by the Court of Appeals for the Sixth Circuit, and also as support for their 
contention that EEOICPA’s prohibition against transfers or assignments is for the protection of covered 
employees only and not their survivors.

3.      It was requested that the FAB change the “finding of fact” in the March 18, 2005, recommended 
decision that the Cleveland district office received the SOL legal opinion that [Employee’s Spouse’s] 
antenuptial agreement did not affect her entitlement to an award to a “conclusion of law.”

The first objection is in regard to whether a prenuptial agreement can effect a waiver of a claim for 
survivor benefits under EEOICPA.  A spouse’s right to survivor benefits under EEOICPA is an 
entitlement or interest that is personal to the spouse and independent of any belonging to a covered 
employee.  Section 7384s(e)(1)(A) of EEOICPA provides that if a covered Part B employee is deceased
at the time of payment of compensation, “payment may be made only as follows:  (A) If the covered 
employee is survived by a spouse who is living at the time of payment, such payment shall be made to 
the surviving spouse.” The term “spouse” is defined in Part B as a “wife or husband of [the deceased 
covered Part B employee] who was married to that individual for at least one year immediately before 
the death of that individual. . . .”  42 U.S.C. § 7384s(e)(3)(A).  As a result, it is clear that at the time 
[Employee’s Spouse] signed the prenuptial agreement on June 9, 1986, she was not yet a “spouse” 
because she did not satisfy the above-noted definition for Part B of EEOICPA.  Therefore, she had no 
entitlement to or interest in survivor benefits at that time that she could have attempted to waive.

Whether or not [Employee’s Spouse] waived any rights under EEOICPA when she signed the 
prenuptial agreement, she is currently a “surviving spouse” as that term is defined in EEOICPA.  
Section 7384s(e) provides that payment shall be made to children of a covered employee only “[i]f 
there is no surviving spouse.” Accordingly, even if [Employee’s Spouse] has waived her right to 
survivor benefits, the covered Part B employee’s children are precluded from receiving those benefits 
as long as [Employee’s Spouse] is alive.

In Duxbury v. Office of Personnel Management, 232 F.3d 913 (Table), 2000 WL 380085 (Fed. Cir. 
2000), the court denied a claim of a deceased employee’s children from a prior marriage that they were 
entitled, as opposed to the deceased employee’s widow, to any benefits attributable to their father’s 
civil service retirement contributions based upon a prenuptial agreement signed by their father and his 
widow.  In upholding the administrative denial of their claim, the court noted that it is the “widow” or 
“widower” of a federal employee covered by the Civil Service Retirement System who is entitled to a 
survivor annuity under 5 U.S.C. § 8341(d), and that “widow” is statutorily defined as “the surviving 
wife of an employee” who was married to him for at least nine months immediately before his death.  
Noting that the prenuptial agreement governed property distribution and did not speak to the validity of
the marriage, the court concluded that “because the petitioners cannot establish that [the widow] is 
ineligible for a survivor annuity under federal law, the Board did not err in affirming OPM’s decision 
denying the [children’s] claims.”  Duxbury, 2000 WL 38005 at **3.

Even if a claimant could waive his or her entitlement to survivor benefits by signing a prenuptial 
agreement, such a waiver would be barred by 42 U.S.C. § 7385f(a), which states that “[n]o claim 
cognizable under [EEOICPA] shall be assignable or transferable.”  Interpreting the anti-alienation 
provision within § 7385f(a) to prohibit the waiver of any interest in survivor benefits is consistent with 
the interpretation of other anti-alienation provisions by both the government and federal courts.



With regard to the second issue, under Part B of EEIOCPA, survivor benefits are paid to a “surviving 
spouse,” defined as an individual who was married to the deceased covered Part B employee for at 
least 12 months prior to the employee’s death.  As in Duxbury, the prenuptial agreement signed by 
[Employee’s Spouse] would be relevant to Division of the Energy Employees Occupational Illness 
Compensation’s (DEEOIC) determination of her claim for survivor benefits only to the extent that it 
addresses the validity of [Employee’s Spouse’s] marriage to [Employee].  Since it does not, there is no
reason for DEEOIC to consider the terms of the agreement, let alone make a finding on the legality of 
the agreement under Kentucky law, as requested by the claimants’ authorized representative.

With regard to the third issue, the FAB finds that the referenced sentence is most properly a conclusion 
of law rather than a finding of fact, and it is so stated below.

FINDINGS OF FACT

1. [Claimant #2] filed a claim for survivor benefits on March 22, 2004.  [Employee’s Spouse] 
filed a claim for survivor benefits on March 22, 2004.  [Claimant #3] and [Claimant #4]  filed 
claims for survivor benefits on August 16, 2004. 

2. [Employee] worked at the Portsmouth GDP, a covered DOE facility, from December 3, 1953 to
December 21, 1955. 

3. [Employee] worked for a number of work days aggregating at least 250 work days during the 
period of September 1954 to February 1, 1992. 

4. [Employee] was diagnosed with malignant lymphoma cancer, a specified cancer, on January 
29, 1997. 

5. [Employee’s Spouse] is the surviving spouse of [Employee] and was married to him for at 
least one year immediately prior to his death. 

6. [Claimant #2], [Claimant #3] and [Claimant #4] are the surviving children of [Employee]. 

CONCLUSIONS OF LAW

A claimant who receives a recommended decision from the district office is entitled to file objections to
the decision, pursuant to 20 C.F.R. § 30.310.  In reviewing any objections submitted, the FAB will 
review the written record, in the manner specified in 20 C.F.R. § 30.314, to include any additional 
evidence or argument submitted by the claimant, and conduct any additional investigation determined 
to be warranted in the case.  I have reviewed the record in this case, as well as the objections raised and
the evidence submitted before, during, or after the hearing, and must conclude that no further 
investigation is warranted.

Under the EEOICPA, for [Employee] to be considered a “member of the Special Exposure Cohort,” he
must have been a Department of Energy (DOE) employee, DOE contractor employee, or an atomic 
weapons employee who was so employed for a number of work days aggregating at least 250 work 
days before February 1, 1992, at a gaseous diffusion plant located in Paducah, Kentucky, Portsmouth, 
Ohio, or Oak Ridge, Tennessee, and, during such employment worked in a job that was monitored 



through the use of dosimetry badges for exposure at the plant of the external parts of employee’s body; 
or had exposures comparable to a job that is or was monitored through the use of dosimetry badges, as 
outlined in 42 U.S.C. § 7384l(14)(A).
The evidence of record establishes that [Employee] worked in covered employment at the Portsmouth 
GDP, in Piketon, Ohio from December 3, 1953 to December 21, 1955.  For SEC purposes, only 
employment from September 1954 to before February 1992 may be considered. His employment at the 
Portsmouth GDP from September 1, 1954 to December 21, 1955 meets the requirement of working 
more than an aggregate 250 days at a covered facility.  See 42 U.S.C. § 7384l(14)(A).  The record does 
not show whether [Employee] wore a dosimetry badge.  However, the Division of Energy Employees 
Occupational Illness Compensation (DEEOIC) has determined that employees who worked at the 
Portsmouth GDP between September 1954 and February 1, 1992, performed work that was comparable
to a job that was monitored through the use of dosimetry badges.  See Federal (EEOICPA) Procedure 
Manual, Chapter 2-500 (June 2002).  On that basis, [Employee] meets the dosimetry badge 
requirement.  The Portsmouth GDP is recognized as a covered DOE facility from 1952 to July 28, 
1998; from July 29, 1998 to the present for remediation; and from May 2001 to the present in cold 
standby status.  See DOE, Office of Worker Advocacy, Facility List.  The evidence of record also 
establishes that [Employee] was diagnosed with malignant lymphoma, a specified cancer under 
42 U.S.C. § 7384l(17)(A).
Based on the discussion above, [Claimant #2], [Claimant #3] and [Claimant #4] have not presented 
objections or evidence showing that [Employee’s Spouse] waived her eligibility to survivor benefits 
by signing the June 9, 1986 pre-nuptial agreement.

I have reviewed the record on this claim and the recommended decision issued by the district office.  I 
find that the recommended decision is in accordance with the facts and the law in this case, and that 
[Employee’s Spouse], as the surviving spouse of the [Employee], is entitled to compensation in the 
amount of $150,000.00, pursuant to 42 U.S.C. § 7384s.  I also find that [Claimant #2], [Claimant #3] 
and [Claimant #4]  are not entitled to compensation pursuant to 42 U.S.C. § 7384s(e)(1)(A).

Cleveland, Ohio

Tracy Smart

Hearing Representative

Final Adjudication Branch

Withdrawal of claim

EEOICPA Fin. Dec. No. 64180-2005 (Dep’t of Labor, February 17, 2005)

NOTICE OF FINAL DECISION AND REMAND ORDER

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
Part B of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended,
42 U.S.C. § 7384 et seq. (EEOICPA).  For the reasons set forth below, the Final Adjudication Branch 
accepts your claim for compensation based on lung cancer.  Additionally, for the reasons set forth 
below, this case is remanded to the district office regarding the issue of entitlement to medical benefits 
based on skin cancer.



On August 16, 2004, [Employee] filed a claim for compensation under Part B of the EEOICPA listing 
skin cancer of the ear, forehead, nose, arm, and neck as the medical conditions on which his claim was 
based.  The employee provided medical documentation showing that he had been diagnosed with basal 
cell carcinoma of the right temple and the nasal tip on May 23, 1995; with basal cell carcinoma of the 
left ear on September 11, 1997; and with basal cell carcinoma of the forehead on January 20, 2003.  
Additional medical documentation was also provided to show that he had been diagnosed with cancer 
of the left lung on October 26, 2004.
The employee had also submitted evidence showing that he was employed by several subcontractors at 
the Portsmouth Gaseous Diffusion Plant (GDP) in Piketon, OH.  That evidence, when considered in its 
totality, demonstrated that, during the period of January 1952 to June 1985, he worked at the 
Portsmouth GDP for the contractors listed below:

 FROM TO Months
Worked

Grinnell (ITT) September 
1954*

August 
1955

12.0

Julian Speer September 
1979

July 1980 10.5

Mechanical Construction July 1980 January 
1981

6.5

Dynamic Industrial 
Construction

October 1981 June 1985 45.0

TOTAL   74

*September 1954 is the earliest date from which employment qualifies for purposes of Special 
Exposure Cohort Membership.
On November 30, 2004, the district office issued a recommended decision to accept the employee’s 
claim for compensation as a member of the Special Exposure Cohort, based on lung cancer, and 
deferred a decision regarding entitlement to medical benefits for skin cancer pending dose 
reconstruction.  Unfortunately, [Employee] had died on November 26, 2004, and the Final 
Adjudication Branch (FAB) remanded his case to the district office for administrative closure and 
consideration of the claim you had filed.  The remand order stated that the issue of entitlement to 
medical benefits under 42 U.S.C. § 7384s(b) was to be addressed in any future recommended decision.
On December 17, 2004, you filed a claim for benefits under the EEOICPA listing lung cancer as the 
medical condition on which your claim is based.  The medical documentation of record shows that your
husband was diagnosed with cancer of the left lung on October 26, 2004.
The evidence of record establishes that your husband was employed at the Portsmouth GDP as 
specified above.  The Portsmouth GDP is recognized as a covered DOE facility from 1954 to July 28, 
1998; from July 29, 1998 to the present for remediation; and from May 2001 to the present in cold 
standby status.  See DOE, Office of Worker Advocacy, Facility List.
On January 11, 2005, the Cleveland district office issued a decision concluding that your husband is a 
covered employee with cancer because he is a member of the Special Exposure Cohort who has been 
diagnosed with lung cancer, a specified cancer under 42 U.S.C. § 7384l(17).  The district office 



recommends that you, as his surviving spouse, are entitled to compensation in the amount of $150,000 
pursuant to 42 U.S.C. § 7384s for lung cancer.  The recommended decision also concluded that, 
pursuant to 42 U.S.C. § 7384s(b), your husband is entitled to medical benefits, as described in 42 
U.S.C. § 7384t, from August 16, 2004, to November 26, 2004, for lung cancer.  That decision noted, as 
a Finding of Fact, that a decision regarding entitlement based on skin cancer would not be issued 
because you had withdrawn your husband’s claim based on skin cancer.

On January 19, 2005, the FAB received written notification that you waive any and all objections to the
recommended decision.  I have reviewed the record on this claim and the recommended decision issued
by the district office.  I find that the recommended decision is in accordance with the facts and the law 
in this case with regard to your entitlement to compensation based on your husband’s lung cancer and 
that payment will be made for treatment of that condition.  For that reason, I find that you, as the 
surviving spouse, are entitled to $150,000 pursuant to 42 U.S.C. § 7384s.  As provided by 20 C.F.R. § 
30.400(a), payment will be made for treatment of your husband’s lung cancer, as described in 42 
U.S.C. § 7384t, for the period of August 16, 2004, to November 26, 2004.

In reviewing your case the FAB notes that the district office accepted your letter of December 21, 2004,
as a withdrawal of your husband’s claim for benefits based on skin cancer.  However, 20 C.F.R. § 
30.101(b) provides that a survivor may withdraw his or her claim by so requesting in writing to the 
Office of Workers’ Compensation Programs (OWCP) at any time before OWCP determines eligibility 
for benefits.  The regulations contain no provision allowing a survivor to withdraw a claim previously 
filed by an employee.

The basic rules for obtaining medical care, 20 C.F.R. § 30.400(a), provide that a covered employee who
fits into at least one of the compensable claim categories is entitled to receive all medical services, 
appliances or supplies that a qualified physician prescribes or recommends and that OWCP considers 
necessary to treat his or her occupational illness, retroactive to the date the employee filed a claim for 
benefits under the EEOICPA.  When a survivor receives payment, OWCP will pay for such treatment if
the covered employee died before the claim was paid.

Because your husband has been found to fit into the compensable claim category of “covered employee
with cancer,” and because you have been determined to be entitled to payment of compensation on that 
basis, entitlement to payment for treatment for the claimed skin cancers is an obligation of the OWCP 
if they are found to be occupational illnesses.  In order to determine if payment for treatment of the 
skin cancers claimed by the employee is in order, a decision must be made as to whether or not those 
cancers are occupational illnesses.

For the reasons discussed above, your case is remanded to the district office for any necessary 
development, to include dose reconstruction as described in 42 U.S.C. § 7384n(c), and issuance of a 
new recommended decision as to whether or not any or all of the claimed skin cancers are occupational
illnesses, and, if so, whether or not OWCP will pay for such treatment.

Cleveland, OH

Tracy Smart

Acting FAB Manager



Final Adjudication Branch

Covered Employment

Atomic weapons employers 

EEOICPA Fin. Dec. No. 2158-2003 (Dep’t of Labor, July 11, 2008)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for survivor 
benefits under Part B of the Energy Employees Occupational Illness Compensation Program Act of 
2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.   For the reasons set forth below, your claim 
for survivor benefits based on acute myelocytic leukemia (acute myelomonocytic leukemia) is denied. 

STATEMENT OF THE CASE

On August 7, 2001, you filed a claim for survivor benefits under Part B of EEOICPA, Form EE-2, as 
the spouse of [Employee], hereinafter referred to as the employee.  On July 31, 2002, you also filed a 
claim for assistance under Part D of EEOICPA with the Department of Energy (DOE).  You identified 
acute myelocytic leukemia (acute myelomonocytic leukemia) as the medical condition of the employee
resulting from his employment at an atomic weapons facility. 

On Form EE-3 you indicated that the employee worked as a laboratory technician for Lucius Pitkin at 
the Allied Chemical facility in Metropolis, Illinois from July 1978 to July 1985.  The Allied Chemical 
Corporation Plant in Metropolis, Illinois is a covered atomic weapons employer (AWE) facility from 
1959 to 1976 and covered for residual radiation contamination from 1977 to July 2006.[1]  

On February 28, 2003, DOE denied your claim for assistance under Part D, because the employee’s 
work at the Allied Chemical Corporation Plant was at an AWE rather than a DOE facility.  On April 14,
2003, the FAB issued a final decision denying your claim for survivor benefits under Part B because 
the employee did not have covered employment under the EEOICPA.  The FAB found that the 
employee’s period of employment at the Allied Chemical Corporation Plant was outside the covered 
years for that facility.

Thereafter, on October 28, 2004, Congress repealed Part D of EEOICPA and enacted new Part E.  
Because of this, DEEOIC proceeded to adjudicate your Part D claim under Part E and on May 17, 
2006, the FAB issued a final decision denying your claim for survivor benefits under Part E because 
the employee was not employed by a DOE contractor at a DOE facility.  As part of the 2004 
amendments to EEOICPA, Congress amended the definition of an “atomic weapons employee” to 
include employees of subsequent owners or operators of an AWE facility beyond the time period 
during which weapons-related work occurred, provided that the National Institute for Occupational 
Safety and Health (NIOSH) had found that there was the potential for residual radiation contamination 
at the facility.  NIOSH subsequently determined that the Allied Chemical Corporation facility had the 
potential for residual radiation contamination from 1977 to July 2006.  This period of residual 
contamination resulted in the covered period at this particular facility being expanded.

On June 5, 2007, the Director of the Division of Energy Employees Occupational Illness Compensation



(DEEOIC) issued a Director’s Order vacating the FAB’s April 14, 2003 final decision and reopening 
your claim for benefits under Part B.  This order instructed the district office to determine if the 
employee’s employment by Lucius Pitkin at the Allied Chemical Corporation facility qualified as 
employment by a “subsequent owner or operator” at that AWE facility under Part B of EEOICPA.  As 
part of this further development, the district office received a June 20, 2007 letter from I. Boyarsky, the 
controller of Lucius Pitkin, Inc., in which he indicated that Lucius Pitkin, Inc. was hired as an 
independent observer at the facility to weigh and sample ore and was never a co-owner nor operator of 
the Allied Chemical Corporation facility.  

On July 17, 2007, the district office issued a recommended decision to deny your claim for benefits 
under Part B because the employee was not employed by Allied Chemical or by a subsequent owner or 
operator of the Allied Chemical Corporation facility, and thus his employment was not covered under 
EEOICPA.  On August 6, 2007, you objected to the recommended decision and attached a copy of the 
Director’s Order.  On August 20, 2007, the FAB issued a remand order returning your claim to the 
district office with instructions to refer the case file to the Branch of Policies, Regulations and 
Procedures (BPRP) within DEEOIC for a determination on whether the employee’s work with Lucius 
Pitkin, Inc. at the Allied Chemical Corporation facility qualified him as an atomic weapons employee 
under Part B of EEOICPA.  Pursuant to that remand order, the district office referred your case file to 
the BPRP.  On November 26, 2007, the BPRP determined that the employee’s employment with Lucius
Pitkin, Inc. at the Allied Chemical Corporation facility did not qualify him as an atomic weapons 
employee because Lucius Pitkin, Inc. was not a subsequent owner or operator of that AWE facility.

On December 13, 2007, the district office issued another recommended decision to deny your claim for
survivor benefits under Part B of EEOICPA, on the ground that the employee’s employment by Lucius 
Pitkin, Inc. at the Allied Chemical Corporation facility did not qualify him as an “atomic weapons 
employee,” as that term is defined in EEOICPA.  Accompanying the recommended decision was a 
letter explaining your rights and responsibilities in regard to the recommended decision. 

OBJECTIONS

On January 14, 2008, the FAB received your January 8, 2008 letter objecting to the recommended 
decision and requesting a hearing to air your objections, which was held on March 19, 2008 in Mount 
Vernon , Illinois.  You and Virginia Griffey were present at this hearing and presented testimony.  Your 
objections to the recommended decision are summarized below:

Objection No. 1:  You indicated that the employee worked for Lucius Pitkin, Inc. but worked at the 
Allied Chemical Corporation facility, and because he was checking the moisture content of the dry 
uranium, which was an activity that was vital to the operation of the plant, then his employment should 
be covered because he should be considered an operator of the facility.

Objection No. 2:  You indicated that Allied Chemical supplied the employees of Lucius Pitkin, Inc. 
with clothing, gloves, hard-hats and shoes, laundered their clothing and provided and maintained the 
respirators used by both Allied Chemical and Lucius Pitkin, Inc. employees.

Objection No. 3:  You indicated that the employee’s doctors advised that the employee’s cancer was 
caused by him handling raw uranium.

Objection No. 4:  You indicated that it is unfair to compensate employees of the United States 



Enrichment Corporation (USEC) who worked at the Paducah Gaseous Diffusion Plant or Allied 
Chemical Company employees who worked in the same building as the employee, had the same 
exposures as the employee and who also contracted cancer, but not to compensate the employee merely
because he was not working for a covered employer.

Your first objection concerns whether the employee’s work duties qualified him as an operator of this 
facility.  The EEOICPA provides that an “atomic weapons employee” includes an individual who was 
employed by an AWE during a period when the employer was processing, or producing, for the use by 
the United States, material that emitted radiation and was used in the production of an atomic weapon, 
excluding uranium mining and milling.  It also includes an individual employed by an AWE or 
subsequent owners or operators of an AWE facility during a period of significant residual radiation 
contamination outside of the period in which weapons-related production occurred.  See 42 U.S.C. § 
7384l(3).  

The period of the employee’s employment at this AWE facility is not during the period when 
weapons-related production occurred; however, it was during the residual radiation period when 
employees of the AWE, or subsequent owners or operators of the facility, are covered.  There is no 
evidence that the employee was employed by the Allied Chemical Corporation or a subsequent owner 
or operation of this AWE facility.  The employee was working for Lucius Pitkin, Inc. and his duties at 
the Allied Chemical Corporation facility were performed pursuant to a contract between the Allied 
Chemical Corporation and Lucius Pitkin, Inc.  The controller of Lucius Pitkin, Inc. has confirmed that 
Lucius Pitkin, Inc. was not an operator or subsequent owner of the Allied Chemical Corporation 
facility.  The determination of whether a contractor of an AWE is an owner or operator of an AWE 
facility is not based on the duties performed by an individual employee, but rather by the nature of the 
contract.  The evidence of record does not establish that the employee worked for an AWE, a 
subsequent owner of the AWE facility or for a company that was contracted to operate this facility.  

Your second objection concerns whether the employee should be considered an employee of Allied 
Chemical Corporation for purposes of EEOICPA.  When it enacted EEOICPA, Congress provided 
specific criteria that must be met to establish that an individual qualifies as an “atomic weapons 
employee” in § 7384l(3).  Those criteria do not include employees of contractors or subcontractors of 
an AWE, employees of wholly-owned subsidiaries of an AWE, or employees who are considered 
“shared,” “on loan,” “borrowed servants,” or “statutory employees.”  See EEOICPA Fin. Dec. No. 
4894-2004 (Dep’t of Labor, March 8, 2005); EEOICPA Fin. Dec. No. 366-2002 (Dep’t of Labor, June 
3, 2003); EEOICPA Fin. Dec. No. 13183-2003 (Dep’t of Labor, October 14, 2003).  The evidence of 
record simply does not establish that the employee worked for an AWE.  The Department of Labor 
must administer EEOICPA as enacted by Congress and cannot alter the necessary criteria to qualify as 
an atomic weapons employee under EEOICPA.

Your third objection concerns the cause of the employee’s cancer.  EEOICPA provides benefits for 
specific occupational illnesses like cancer for an employee (or his survivors) who is considered to be a 
“covered employee with cancer.”  See 42 U.S.C. §§ 7384l(9), 7384n.  The cause of an employee’s 
cancer does not determine if that employee has covered employment.  The evidence of record does not 
establish that the employee had any employment that was covered under EEOICPA.

Your fourth objection concerns the distinguishing criteria set out by Congress that are prerequisites to 
qualify for benefits based on cancer for atomic weapons employees, DOE employees working at 
covered DOE facilities, or DOE contractor or subcontractor employees working at covered facilities 
under EEOICPA.  The Department of Labor has no authority to alter those statutory criteria.  EEOICPA



regulations place the burden of establishing covered employment upon the claimant.  You have not 
submitted evidence that establishes that the employee has covered employment under EEOICPA. 

After reviewing the evidence of record in your claim file forwarded by the district office, I hereby 
make the following:

FINDINGS OF FACT

1. You filed a claim for survivor benefits under Part B of EEOICPA on August 7, 2001 as the 
spouse of the employee. 

2. You alleged that the employee worked for Lucius Pitkin, Inc. at the Allied Chemical 
Corporation facility from July 1978 to July 1985. 

3. The Allied Chemical Corporation facility is an AWE facility from 1959 to 1976, and also 
covered for residual radiation contamination from 1977 to July 2006. 

4. Lucius Pitkin, Inc. is not an AWE, a subsequent owner of the Allied Chemical Corporation 
facility, or a subsequent operator of that AWE facility. 

5. You have not submitted evidence that the employee was employed by an AWE at an AWE 
facility, or that the employee worked for DOE or for a DOE contractor or subcontractor at a 
DOE facility. 

 Based upon these facts, the undersigned makes the following:

CONCLUSIONS OF LAW

Part B of EEOICPA provides benefits to covered employees working at covered facilities who sustain 
an “occupational illness” as a result of exposure during the performance of duty at those facilities.  See 
42 U.S.C. §§ 7384l(1), 7384n and 7384s.  In order to claim benefits under Part B of EEOICPA for 
cancer, the evidence must establish that the employee was either a DOE employee or a DOE contractor 
employee working at a DOE facility, or an atomic weapons employee working at an AWE facility who 
contracted cancer due to exposure to radiation in the performance of duty.  See 42 U.S.C. §§ 7384l(9), 
7384n and 7384s. 

You claimed that the employee contracted cancer as a result of his employment at the Allied Chemical 
Corporation facility.  However, EEOICPA sets out specific criteria for an employee to qualify as an 
“atomic weapons employee.”  An “atomic weapons employee” is defined an individual who was 
employed by an AWE during a period when the employer was processing or producing, for the use by 
the United States, material that emitted radiation and was used in the production of an atomic weapon, 
excluding uranium mining and milling.  It is also defined as an individual employed by an AWE or a 
subsequent owner or operator of an AWE facility during a period of significant residual radiation 
contamination outside of the period in which weapons-related production occurred.  42 U.S.C. § 
7384l(3).  Further, EEOICPA defines an “an atomic weapons employer” as an entity (other than the 
United States) that processed or produced for use by the United States, material that emitted radiation 
and was used in the production of an atomic weapon, excluding uranium mining and milling, and is 
designated by the Secretary of Energy as an AWE for the purposes of EEOICPA.  42 U.S.C. § 



7384l(4).  The term “atomic weapons employer facility” means a facility owned by an AWE that is or 
was used to process or produce, for use by the United States, material that emitted radiation and was 
used in the production of an atomic weapon, excluding uranium mining or milling.  42 U.S.C. § 
7384l(5). 

A determination regarding your entitlement to benefits must be based on the totality of the evidence.  
You indicated that the employee worked at the Allied Chemical Corporation facility.  That facility is a 
covered “atomic weapons employer facility” as defined by 42 U.S.C. § 7384l(5).  You claimed that the 
employee worked for Lucius Pitkin, Inc.  However, Lucius Pitkin, Inc is not an AWE because it has not
been designated as such by the Secretary of Energy, nor is it a subsequent owner or operator of the 
Allied Chemical Corporation facility.  Therefore, the employee does not qualify as an “atomic weapons
employee” because he was not employed by an AWE during a period when that employer was 
processing or producing, for the use by the U.S., material that emitted radiation and was used in the 
production of an atomic weapon, nor was he employed by a subsequent owner or operator of the AWE 
facility during a period of residual radiation contamination.  I have reviewed the evidence of record and
it does not establish that the employee has employment covered under EEOICPA. 

Section 30.110(c) of the EEOICPA regulations provides that any claim that does not meet all of the 
criteria for at least one of the categories including a “covered Part B employee” (as defined in § 
30.5(p)) set forth in the regulations must be denied.  See 20 C.F.R. §§ 30.5(p), 30.110(b), and 
30.110(c).  As you have not established that the employee is a covered Part B employee (because the 
evidence does not establish that the employee worked for an AWE), your claim for survivor benefits 
based on the employee’s acute myelocytic leukemia (acute myelomonocytic leukemia) under Part B of 
EEOICPA must be denied.

Washington D.C.

William J. Elsenbrock

Hearing Representative

Final Adjudication Branch

[1]  See DOE’s Office of Health, Safety & Security facility list on the agency website at:  
http://www.hss.energy.gov/healthsafety/FWSP/advocacy/faclist/showfacility.cfm. (retrieved July 11, 2008). 

EEOICPA Fin. Dec. No. 4898-2004 (Dep’t of Labor, March 8, 2005)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This decision of the Final Adjudication Branch (FAB) concerns your claim for compensation under 
Part B of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended,
42 U.S.C. §7384 et seq. (EEOICPA).  For the reasons stated below, your claim for benefits is denied.

STATEMENT OF THE CASE

On August 9, 2001, you filed a claim for benefits under Part B of the EEOICPA as the surviving spouse
of [Employee] and identified malignant melanoma as the diagnosed condition being claimed.  You 



submitted an Employment History Form (EE-3) on which you stated that your husband was employed 
by Allegheny Ludlow Steel from March 27, 1966 to June 1, 1985, by Nuclear Materials and Equipment
Corp. in February 1966, by Wilson Rearich Hauling from 1963 to 1964 and by MESLA Machine Co. 
(you did not provide dates or the name of a covered facility in regards to this employment).  You stated 
that you did not know if your husband wore a dosimetry badge while employed by Nuclear Materials 
and Equipment Corp. and you stated that your husband did not wear a dosimetry badge while employed
by the other employers.  As medical evidence you submitted the following:

A copy of Dr. Harry Gerstbrein’s final autopsy report in which he diagnosed your husband with 
“malignant melanoma arising in right middle lobe of lung, metastatic melanoma to upper lobes of both 
lungs, and  metastatic melanoma to terminal ileum and perirectal area (history).”  

A copy of Dr. Allen T. Lefor’s July 4, 1985 hospital admission report in which he states your husband 
was diagnosed with malignant melanoma by biopsy on May 24, 1985.

You submitted a copy of your marriage certificate which shows that you were married to [Employee] 
on October 27, 1964 and a copy of your husband’s death certificate which shows that he died on 
January 16, 1986.  As evidence of employment, you submitted a copy of your husband’s 1966 W2 from
Nuclear Decontamination Corp.  On February 19, 2002, Department of Energy (DOE) representative 
Roger Anders advised the district office, via Form EE-5, that the DOE did not have employment 
information regarding your husband.  On August 30, 2003, the district office obtained a copy of your 
husband’s Social Security Administration statement of earnings which indicate that he received 
earnings from Nuclear Decontamination Corp. in the first quarter of 1966 and earnings from Allegheny
Ludlum Corporation from 1979 to 1985.  

Based upon the evidence of record, the district office issued a recommended decision on June 30, 2004,
in which it concluded that you did not establish that [Employee] was a covered employee under 42 
U.S.C. § 7384l(1), as he was not a DOE employee or contractor employee at a DOE facility, nor an 
atomic weapons employee at an atomic weapons employer facility, as those facilities are defined in 42 
U.S.C. §§ 7384l(4), 7384l(11) and 7384l(12), respectively.  It was the district office’s recommendation 
that your claim be denied based on its conclusions.  

OBJECTIONS

On August 13, 2004, you wrote to the FAB, advised that you disagreed with the recommended decision
and requested a hearing.  You stated in your letter that it was your position that Nuclear 
Decontamination Corp. was a covered facility because it merged with Nuclear Materials and 
Equipment Corp. on May 13, 1974.  You stated that the merger was more than sufficient to show that 
“the two companies were initially operating out of the same Apollo facility and eventually became one 
and the same.”  You also stated that at the time your husband began work at Nuclear Decontamination 
Corp. the same person was doing the hiring for both companies.  

A hearing was held on November 10, 2004 in Pittsburgh, PA.  You testified at the hearing that Nuclear 
Decontamination Corp. and Nuclear Material Equipment Corp. (NUMEC) had the same address in 
Apollo, PA, worked on the same parcel of land, and used the same employment office.  Hearing 
Transcript (HT)-8.  You also testified that the merger documents between Decontamination Corp. and 
NUMEC show that the same person owned both companies because the same person signed as 
president of both companies in the merger documents.  HT-10.  You submitted the following exhibits as



evidence to support your claim:

Exhibit 1           Commonwealth of Pennsylvania Department of State Corporation Bureau Articles of 
Merger which document the April 26, 1974 merger between NUMEC and Nuclear Decontamination 
Corp., June 23, 1959 Nuclear Decontamination Corp. Articles of Incorporation and Certificate of 
Incorporation.

Exhibit 2           Commonwealth of Pennsylvania Department of State Corporation Bureau Articles of 
Merger which document the January 9, 1975 merger between NUMEC and the Babcock & Wilcox 
Company, January 9, 1975 NUMEC Certificate of Withdrawal from doing business in PA, April 12, 
1967 NUMEC application for Certificate of Authority, and April 12, 1967 Certificate of Authority 
issued to NUMEC to transact business in PA.

Exhibit 3           Copy of Pennsylvania Department of State microfilm document showing that Nuclear 
Decontamination Corp. merged with NUMEC.

The merger documents you submitted indicate that Nuclear Decontamination Corp. (NDC) was a 
wholly-owned subsidiary of NUMEC.  (The merger documents show that at the time of the merger, 
NUMEC owned all of NDC’s outstanding shares of Common Stock.)  Wholly-owned subsidiaries are 
companies in their own right that share an affiliation with a parent company, but operate as a separate 
functional entity and provide for employees in accordance with their own distinct corporate 
administrative policies and regulations.  Due to the separate and distinct nature of a wholly-owned 
subsidiary and the strict regulatory and statutory definition of an Atomic Weapons Employer (AWE) 
facility, a wholly owned subsidiary of a DOE-designated AWE that is not itself designated as an AWE 
by the DOE can not be considered an AWE.[1]  

After considering the written record of the claim, your letter of objection and the testimony presented at
the hearing, the FAB hereby makes the following: 

FINDINGS OF FACT

1.      You filed a claim for survivor benefits under Part B of the EEOICPA on August 9, 2001.  

2.      Your husband was employed at Nuclear Decontamination Corp. in the first quarter of 1966 and at 
Allegheny Ludlum Corporation from 1979 to 1985.

3.      Your husband was employed at Allegheny Ludlum Steel subsequent to the period it was a 
designated covered atomic weapons employer.  In its June 2004 Report on Residual Radioactive and 
Beryllium Contamination at Atomic Weapons Employer Facilities and Beryllium Vendor Facilities, the 
National Institute for Occupational Safety and Health (NIOSH) determined that there was little 
potential for significant residual contamination outside of the period in which weapons-related 
production occurred.  

4.      Nuclear Decontamination Corp. is not a covered facility under the EEOICPA.  While NDC may 
have been a wholly-owned subsidiary of NUMEC, it was a separate, distinct corporation at the time of 
your husband’s employment.  

5.      Your husband was diagnosed with malignant melanoma on May 24, 1985.



6.      Your husband died on January 16, 1986 due to malignant melanoma.

7.      You are the surviving spouse of [Employee].

Based on the above-noted findings of fact in this claim, the FAB hereby makes the following:

CONCLUSIONS OF LAW

Section 30.310(a) of the EEOICPA implementing regulations provide that, “Within 60 days from the 
date the recommended decision is issued, the claimant must state, in writing, whether he or she objects 
to any of the findings of fact and/or conclusions of law contained in such decision, including the Health
and Human Service’s reconstruction of the radiation dose to which the employee was exposed (if any), 
and whether a hearing is desired.”  20 C.F.R. § 30.310(a).  At your request a hearing was held on 
November 10, 2004.

Part B of the Energy Employees Occupational Illness Compensation Program Act was established to 
provide compensation benefits to covered employees (or their eligible survivors) who have been 
diagnosed with designated occupational illnesses incurred as a result of their exposure to radiation, 
beryllium, or silica, while in the performance of duty for Department of Energy and certain of its 
vendors, contractors and subcontractors.  “Occupational illness” is defined in § 7384l(15) of the 
EEOICPA, as a covered beryllium illness, cancer referred to in section 7384l(9)(B)[2] of this title, 
specified cancer, or chronic silicosis, as the case may.  42 U.S.C. §§ 7384l(15), 7384l(9)(B).  To be 
eligible for compensation for cancer under Part B of the EEOICPA, an employee either must be:  a 
DOE employee, a DOE contractor employee or an atomic weapons employee who contracted cancer 
(that has been determined pursuant to guidelines promulgated by Health and Human Services, “to be at 
least as like as not related to such employment”), after beginning such employment.  See 42 U.S.C. § 
7384l(9)(2); 20 C.F.R. § 30.210.  

The evidence of record establishes that your husband was employed by Allegheny-Ludlum Steel from 
1979 to 1985.  Allegheny-Ludlum Steel was a covered Atomic Weapons Employer from 1950 to 1952.
[3]  Pursuant to 42 U.S.C. § 7384l(3), an “atomic weapons employee” is defined as:

(A)     An individual employed by an atomic weapons employer during a period when the 
employer was processing or producing, for the use by the United States, material that 
emitted radiation and was used in the production of an atomic weapon, excluding uranium 
mining and milling. 
(B)     An individual employed—

(i)        at a facility with respect to which the National Institute for 
Occupational Safety and Health, in its report dated October 2003 
and titled “Report on Residual Radioactive and Beryllium 
Contamination at Atomic Weapons Employer Facilities and 
Beryllium Vendor Facilities”, or any update to that report, found that
there is a potential for significant residual contamination outside of 
the period in which weapons-related production occurred;
(ii)      by an atomic weapons employer or subsequent owner or 
operators of a facility described in clause (i); and
(iii)     during a period, as specified in such report or any update to 
such report, of potential for significant residual radioactive 



contamination at such facility.
The June 2004 NIOSH Report on Residual Radioactive and Beryllium Contamination at Atomic 
Weapons Employer Facilities and Beryllium Vendor Facilities, does not support a period for potential 
significant residual contamination at Allegheny Ludlum Steel subsequent to the covered period; 
therefore your husband’s employment at that facility is not covered employment under the EEOICPA.  
Any work performed by NDC for NUMEC during the period your husband was employed, by NDC, 
would be viewed as work performed by a contractor of a designated AWE.[4]  AWE contractor 
employees are not covered under the EEOICPA.  See 42 U.S.C. §§ 7384l(1), 7384l(3), 7384l(4) and 
7384l(5).  

Because you did not submit evidence that establishes your husband was a “covered employee with 
cancer” as defined at § 7384l(9) of the EEOICPA, your claim for benefits is denied.  42 U.S.C. § 
7384l(9).
 
Washington, DC

Thomasyne L. Hill 

Hearing Representative

Final Adjudication Branch

[1] EEOICPA Bulletin No. 04-12 (issued September 16, 2004).

[2] §7384l(9)(B). An individual with cancer specified in subclause (I), (II), or (III) of clause (ii), if and only if that 
individual is determined to have sustained that cancer in the performance of duty in accordance with section 7384n(b).  
Clause (ii) references DOE employees, DOE contractor employees and atomic weapons employees who contract cancer 
after beginning employee at the required facility.

[3] U.S. Department of Energy.  Allegheny-Ludlum Steel.  Time period:  1950-1952.  Worker Advocacy Facility List.  
Available: http://tis.eh.doe.gov/advocacy/faclist/showfacility.cfm.  [retrieved November 9, 2004].

[4] EEOICPA Bulletin No. 04-12 (issued September 16, 2004).

EEOICPA Fin. Dec. No. 10033981-2006 (Dep’t of Labor, November 27, 2006)

NOTICE OF FINAL DECISION

This decision of the Final Adjudication Branch (FAB) concerns your claim for compensation under the 
Energy Employees Occupational Illness Compensation Program Act of 2000, as amended (EEOICPA 
or the Act), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, your claim for benefits under Part
E of the Act is denied.  

STATEMENT OF THE CASE

On August 1, 2003, you filed a Form EE-2, Claim for Survivor Benefits, and a Request for Review by 
a Physicians Panel for the brain cancer of your late father, [Employee], hereinafter referred to as “the 
employee.”  The death certificate lists the cause of death on July 25, 2001 as malignant brain tumor 
with metastases.  In support of your claim for survivorship, you did not submit a birth certificate.  The 
death certificate indicates that the employee was divorced at the time of death.



On the form EE-3, Employment History, you stated the employee was employed by Gardinier, Inc. and 
Cargill Fertilizer, Inc. in Bartow, Florida, from 1970 to March 2000.  The district office verified 
employment with Gardinier and Cargill from December 1969 to March 2000.  The U.S. Phosphoric 
Plant Uranium Recovery Unit[1] in Tampa, Florida, was a covered atomic weapons employer from 
1951 to 1954 and from 1956 to 1961, prior to the employee’s employment there.

On February 9, 2004, the FAB issued a final decision to deny compensation to you under Part B of the 
Act, because you did not establish covered employment.  A request for reopening was denied on June 
13, 2005.  March 23, 2006, the Jacksonville district office issued a recommended decision concluding 
that your claim for benefits under Part E of the Act should be denied.  The recommended decision was 
returned by the U.S. Postal Service as undeliverable.  The recommended decision was reissued to the 
correct address on April 13, 2006.  The recommended decision informed you that you had sixty days to
file any objections, and that period ended on June 12, 2006.  You have not filed an objection to the 
recommended decision.  After considering the recommended decision and all the evidence in the case 
file, the FAB hereby makes the following:

FINDINGS OF FACT

1.         You filed a claim for survivor benefits under the Act based on the brain cancer of the employee. 

2.         You have not submitted evidence to establish you are a child of the employee.

3.         Employment at a covered DOE facility has not been verified.

Based on the above-noted findings of fact in this claim, the FAB hereby makes the following: 

CONCLUSIONS OF LAW

The implementing regulations provide that within 60 days from the date the recommended decision is 
issued, the claimant must state, in writing, whether he or she objects to any of the findings of fact 
and/or conclusions of law contained in such decision and whether a hearing is desired.  20 C.F.R. § 
30.310(a) (2005).  If the claimant does not file a written statement that objects to the recommended 
decision within the period of time allotted or if the claimant waives any objections to the recommended
decision, the FAB may issue a decision accepting the recommendation of the district office.  20 C.F.R. 
§ 30.316(a).

The eligibility criteria for claims under Part E of EEOICPA are discussed in § 30.230 of the 
regulations, which state that “the employee is a Department of Energy contractor employee as defined 
in § 30.5(w). . . .”  20 C.F.R. § 30.230(a).  Section 30.5(w) of the regulations and § 7384l of the Act 
define a Department of Energy contractor employee to be (1) an individual who is or was in residence 
at a DOE facility as a researcher for one or more periods aggregating at least 24 months; or (2) an 
individual who is or was employed at a DOE facility by:  (i) an entity that contracted with the DOE to 
provide management and operating, management and integration, or environmental remediation at the 
facility; or (ii) a contractor or subcontractor that provided services, including construction and 
maintenance, at the facility.  20 C.F.R. § 30.5(w); 42 U.S.C. § 7384l(11).  

I have reviewed the evidence of file and the recommended decision of the Jacksonville district office.  
Based upon a review of the case file materials, there is insufficient evidence to establish employment at

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/10033981-2006--20061127.htm#_ftn1


a covered facility during a covered period.  Furthermore, employees of atomic weapons employers are 
not DOE contractor employees.  

Since the evidence does not establish that the employee was a Department of Energy contractor 
employee, you are not entitled to benefits under the Act, and the claim for compensation is  denied.  42 
U.S.C. §§ 7385s-4(c) and 7385s-3(a).

Jacksonville, FL

Sidne M. Valdivieso, Hearing Representative

Final Adjudication Branch

[1] Other names for the plant were Gardinier, Inc.; Cargill Fertilizer, Inc.; and U.S. Phosphoric Products Division of The 
Tennessee Corp.

EEOICPA Order No. 20120912-81095-1 (Dep’t of Labor, May 30, 2013)

EMPLOYEE: [Name Deleted] 

CLAIMANT: [Name Deleted]

FILE NUMBER: [Number Deleted]

DOCKET NUMBER: 20120912-81095-1

DECISION DATE: May 30, 2013

NOTICE OF DENIAL OF

REQUEST FOR RECONSIDERATION

This is the response to the May 9, 2013 request for reconsideration of the April 10, 2013 decision of the
Final Adjudication Branch (FAB) on this claim for chronic beryllium disease (CBD) under Part B of 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA), 42 U.S.C. § 7384 et seq.  In that decision, FAB concluded that while the employee 
worked for the Allied Chemical Corporation from January 15, 1959 to June 29, 1964 at its facility in 
Metropolis, Illinois, he was nevertheless not entitled to benefits under Part B for CBD because the 
Allied Chemical Corporation is an Atomic Weapons Employer (AWE), and employees of AWEs are 
only potentially eligible to receive Part B benefits for radiogenic cancer.

In support of the May 9, 2013 reconsideration request, the employee’s representative raised a number 
of interwoven and somewhat confusing arguments, all of which he raised previously in the adjudication
of this claim for CBD.  To the extent I can discern what they are, those arguments are as follows:



1.  Because the Division of Energy Employees Occupational Illness Compensation (DEEOIC) does not
dispute that “operations” on behalf of the Atomic Energy Commission (AEC) and the Energy Research 
and Development Administration (ERDA) took place at the Metropolis plant, FAB should have 
concluded that there was a contractual relationship between the AEC, and also ERDA, and the Allied 
Chemical Corporation such that the Metropolis plant meets the definition of a “DOE facility” set out in 
§ 7384l(12) of EEOICPA.[1]

2.  DEEOIC has wrongly refused to acknowledge that there are suggestions that beryllium was present 
at the Allied Chemical Corporation’s Metropolis plant.

3.  DEEOIC has wrongly refused to recognize the presence of uranium “daughter” products that were 
associated with the processing work that occurred at the Allied Chemical Corporation’s Metropolis 
worksite.

4.  The Metropolis worksite will be designated for remediation under the Formerly Utilized Sites 
Remedial Action Program (FUSRAP), and therefore workers employed there doing clean-up will be 
covered under Part E.

5.  DEEOIC failed to follow prior FAB decisions regarding atomic weapons employees, as well as 
EEOICPA Circular No. 08-05 (issued May 2, 2008) on the status of the Office of Scientific and 
Technical Information (OSTI) worksite in Oak Ridge, Tennessee as a DOE facility and EEOICPA 
Bulletin No. 07-15 (issued May 9, 2007) on the class of Allied Chemical Corporation employees added
to the Special Exposure Cohort (SEC), in its adjudication of the employee’s Part B claim for CBD.

6.  Employees of a contractor that had allegedly concealed transuranics at the Metropolis worksite from
the NRC were hired by DEEOIC to compile both Site Exposure Matrices (SEM) information for the 
Metropolis worksite, as well as for the site profile used by NIOSH to perform dose reconstructions for 
workers at that same worksite, and this created an impermissible conflict of interest.

In support of the above arguments on reconsideration, the representative submitted additional copies of 
the following evidence that was already in the employee’s file:  (1) copies of 5 U.S.C. §§ 702 and 706; 
(2) a report of a June 22, 2006 public meeting that NIOSH held on the site profile used for performing 
dose reconstructions for workers at the Metropolis worksite; (3) a partial copy (provenance unknown) 
of an agreement by which the Allied Chemical Corporation undertook to covert natural uranium 
concentrates owned by an unidentified entity into uranium hexafluoride[2]; (4) a partial manifest 
(provenance also unknown) purporting to list chemicals that the Allied Chemical Corporation stored at 
an unspecified location for DOE; (5) extracts from EEOICPA Circular No. 08-05; (6) extracts from 
EEOICPA Bulletin No. 07-15; (7) extracts of general information from the FUSRAP website; (8) 
extracts from November 5, 2012 DOE memoranda on allegations of conflicts of interest among 
contractors performing remediation work for DOE at the Portsmouth Gaseous Diffusion Plant and at 
the Oak Ridge Reservation; (9) a copy of a September 1, 2010 medical report already in the case file; 
(10) a copy of the employee’s August 13, 2012 statement already in the case file; and (11) extracts from
EEOICPA Fin. Dec. No. 10043931-2006 (Dep’t of Labor, March 10, 2008).  In addition, the 
employee’s representative also submitted new evidence consisting of extracts from EEOICPA Fin Dec. 
No. 2158-2003 (Dep’t of Labor, July 11, 2008), EEOICPA Fin. Dec. No. 25833-2004 (Dep’t of Labor, 
October 20, 2004), and EEOICPA Fin. Dec. No. 55211-2004 (Dep’t of Labor, September 16, 2004). 

After careful consideration of the above arguments and evidence, and for the reasons set forth below, 

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/20120912-81095-1.htm#_ftn2
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the employee’s request for reconsideration is hereby denied.

With regard to the first argument, the benefits available under Part B of EEOICPA are only payable to 
claimants who meet their burden of proof to satisfy the eligibility requirements set out in the statute.  In
this Part B claim for CBD, the employee alleges that he qualifies as a DOE contractor employee 
because he worked at the Allied Chemical Corporation’s Metropolis plant, which he asserts fits within 
the statutory definition of a DOE facility set out in § 7384l(12).  However, even though DEEOIC does 
not dispute that “operations” occurred at the Metropolis plant, since there is ample evidence showing 
that the Allied Chemical Corporation processed natural uranium concentrates into uranium 
hexafluoride for the AEC at that location, first under a processing contract with the AEC that ran from 
1959 through June 30, 1964[3], and thereafter for both the AEC and ERDA on an “as needed” basis 
through 1976[4], it is not enough to merely establish that “operations” occurred at a worksite.  The 
representative contends that the Allied Chemical Corporation’s Metropolis plant meets the statutory 
definition of a DOE facility because DOE or one of its predecessor agencies “entered into a contract 
with an entity to provide management and operation, management and integration, environmental 
remediation services, construction, or maintenance services” as required by § 7384l(12)(B)(ii).  
However, FAB concludes that none of the submissions from the representative contained any 
persuasive arguments or factual evidence in support of the assertion that the contractual relationship 
between the Allied Chemical Corporation and the AEC/ERDA satisfies the statutory requirements of § 
7384l(12)(B)(ii) of EEOICPA.  Therefore, the employee has not met his burden of proof to establish 
this crucial point.

In response to the second argument listed above, the question of whether or not beryllium was present 
at the Metropolis plant is irrelevant to the employee’s claim for CBD under Part B, because atomic 
weapons employees are not eligible for benefits due to that particular “occupational illness.”  Under § 
7384l(7) of EEOICPA, the term “covered beryllium employee” only refers to employees who worked 
at either DOE facilities or beryllium vendor facilities, while the employee here worked at an AWE 
facility.

As for the third argument, this concerns the amount of radiation to which the employee was exposed 
while working at the Allied Chemical Corporation’s Metropolis plant, and that question is within the 
exclusive jurisdiction of the National Institute for Occupational Safety and Health (NIOSH), not 
DEEOIC, as noted in 20 C.F.R. § 30.2(b) (2013).  In addition, the radiation to which he was exposed is 
irrelevant to his Part B claim for CBD, which was the only claim of the employee that was addressed 
by FAB on April 10, 2013.

With respect to the fourth argument, the assertion that the Allied Chemical Corporation’s Metropolis 
plant will be designated for remediation is based on a belief that such designation will be made in the 
future.  However, as of the present time, the Metropolis plant has not been so designated under 
FUSRAP.[5]  Furthermore, even if the Metropolis plant had been designated for remediation under 
FUSRAP, such designation would be irrelevant to the employee’s Part B claim for CBD.

As for the fifth argument set out above, the FAB decisions in question are irrelevant to this CBD claim 
because they provide no support for the argument that the Metropolis plant is a DOE facility.  Also, the 
reason why DEEOIC determined in EEOICPA Circular No. 08-05 that OSTI was a DOE facility was 
based, in part, on the fact that DOE and its predecessor agencies had a “proprietary interest” in that 
worksite under 42 U.S.C. § 7384l(12)(B)(i), and neither DOE nor any of its predecessor agencies has 
ever had such an interest in the Metropolis plant, which has always been owned by the Allied Chemical
Corporation and its corporate successors.  In addition, EEOICPA Bulletin No. 07-15 only concerns the 

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/20120912-81095-1.htm#_ftn5
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class of Allied Chemical Corporation employees, all of whom are atomic weapons employees, that was 
added to the SEC and does not support the employee’s belief that the Metropolis plant is a DOE 
facility.

And finally, with respect to the sixth argument, DEEOIC did not hire the contractors that prepared the 
site profile used by NIOSH to perform dose reconstructions for workers at the Allied Chemical 
Corporation’s Metropolis plant, NIOSH did.  Also, there is no toxic substance exposure profile for the 
Metropolis plant in SEM because it is an AWE facility, and SEM only contains profiles of worksites 
that are either DOE facilities or uranium mines and mills covered under Part E.  And more importantly, 
this argument is irrelevant to both the employee’s Part B claim and his representative’s assertion that 
the Metropolis plant satisfies the statutory definition of a DOE facility.

Therefore, I must deny the employee’s request for reconsideration because he has not submitted any 
arguments or evidence that would justify reconsideration of the April 10, 2013 final decision on his 
Part B claim for CBD.  That decision of FAB is therefore final on the date of issuance of this denial of 
the request for reconsideration.  See 20 C.F.R. § 30.319(c)(2).

Washington, DC

David F. Howell

Hearing Representative

Final Adjudication Branch

[1]  The representative apparently believes that the Nuclear Regulatory Commission (NRC) is a predecessor agency of 
DOE.  This is incorrect, since the NRC and DOE were created simultaneously when ERDA was split into two agencies on 
October 1, 1977 by the “Department of Energy Organization Act,” Pub. L. 95-91, 91 Stat. 565.

 

[2]  While the representative may believe that this agreement is a contract between DOE (or one of its predecessor agencies)
and the Allied Chemical Corporation, the language used in the part of the agreement in the file suggests that it was actually 
an example of the type of agreement that the Allied Chemical Corporation entered into to process uranium concentrates 
owned by private nuclear power plants.  These agreements became possible following passage of the Private Ownership of 
Special Nuclear Materials Act, Pub. L. No. 88-489, 73 Stat. 602 (August 26, 1964).  See 42 U.S.C. § 2011 note.  See also 
Opinion No. B-207463 (Comp. Gen. December 27, 1984), 1984 WL 47145.

 

[3]  See http://www.converdyn.com/metropolis/mtwhistory.html and 
http://www.Honeywell-metropolisworks.com/about-metropolis.php (both sites last visited on March 26, 2013).  See also 
“Annual Report to Congress of the Atomic Energy Commission for 1964” (January 1965), p. 48.

 

[4]  E.g., “Annual Report to Congress of the Atomic Energy Commission for 1959” (January 1960), p. 63; “Annual Report 
to Congress of the Atomic Energy Commission for 1964” (January 1965), p. 48; “Annual Report to Congress of the Atomic 
Energy Commission for 1965” (January 1966), p. 37; “Annual Report to Congress of the Atomic Energy Commission for 



1966” (January 1967), p. 362; “Annual Report to Congress of the Atomic Energy Commission for 1967” (January 1968), p. 
274.

 

[5]  A comprehensive listing of all covered worksites designated for remediation under FUSRAP can be found at the 
following DOE website:  http://energy.gov/lm/sites/lm-sites/considered-sites (last visited May 21, 2013).  A review of the 
website reveals that the Allied Chemical Corporation’s Metropolis plant is not listed as a covered worksite under FUSRAP.

EEOICPA Fin. Dec. No. 20121127-84623-1 (Dep’t of Labor, April 30, 2013)

EMPLOYEE: [Name Deleted]

CLAIMANT: [Name Deleted]

FILE NUMBER: [Number Deleted]

DOCKET NUMBER: 20121127-84623-1 

DECISION DATE: April 30, 2013

NOTICE OF FINAL DECISION 

FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch (FAB) concerning the above-noted claim for 
benefits under Part E of the Energy Employees Occupational Illness Compensation Program Act of 
2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the claim for 
liver cancer, a liver transplant, liver disease, diabetes and hypertension under Part E is hereby denied.  

STATEMENT OF THE CASE

On April 30, 2010, the claimant filed a Form EE-1, claiming benefits under Part B of EEOICPA for 
liver cancer.  In support of that claim, the claimant submitted an employment history stating that he 
worked at the Allied Chemical Corporation’s worksite in Metropolis, Illinois, beginning on February 
16, 2004.  The Metropolis worksite has been designated as an Atomic Weapons Employer (AWE) 
facility by the Department of Energy (DOE), for the covered period of 1959 through 1976, with a 
period of residual radioactive contamination of 1977 to March 1, 2011.[1]  This claimed employment 
was accepted by the Division of Energy Employees Occupational Illness Compensation (DEEOIC) as 
factual through at least May 22, 2010, which is the date that the claimant’s employer verified he was 
still employed.
During the adjudication of the claimant’s Part B claim, which included a referral to the National 
Institute for Occupational Safety and Health (NIOSH) for a radiation dose reconstruction, his 
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authorized representative submitted a facsimile on March 26, 2011 in which he contended that 
DEEOIC should either designate the Metropolis worksite as a DOE facility, or in the alternative, that it 
should find that the corporate successor to the Allied Chemical Corporation—Honeywell International
—was a subcontractor to the DOE contractor at the Paducah Gaseous Diffusion Plant, and also award 
the claimant benefits under Part E of EEOICPA.  The representative’s arguments were considered and 
rejected in an April 12, 2011 memorandum from DEEOIC’s Policy Branch, which concluded that there 
was no evidence in support of either contention, after which FAB issued an April 14, 2011 final 
decision denying the claimant’s Part B claim.  FAB’s denial of the claimant’s Part B claim was based 
on NIOSH’s dose reconstruction, and the finding that it was not “at least as likely as not” (a 50% or 
greater threshold for compensability) that his liver cancer was due to the radiation doses he had 
received while working at the Allied Chemical Corporation’s Metropolis worksite.  FAB did not, 
however, make any determination on the claimant’s eligibility under Part E of EEOICPA it its April 14, 
2011 final decision.
By facsimile dated May 14, 2011, the representative requested reconsideration of FAB’s April 14, 2011 
final decision and repeated his earlier arguments in support of his contention that the Metropolis 
worksite should be determined to meet the statutory definition of a DOE facility set out in § 7384l(12) 
of EEOICPA.  However, FAB denied this request on June 21, 2011, on the ground that the April 14, 
2011 final decision only addressed the claimant’s Part B claim, and therefore his authorized 
representative’s contentions regarding his eligibility under Part E were irrelevant to that determination.
By letter dated October 2, 2012, the Cleveland district office of DEEOIC acknowledged that the 
claimant’s authorized representative had made a claim for benefits under Part E of EEOICPA on his 
behalf during the adjudication of his Part B claim, and asked the claimant to submit another Form EE-1
so it could properly develop his Part E claim.  As part of this letter, the district office reminded him of 
the following:
As you are also aware, the evidence submitted by your authorized representative in regard to changing 
the designation of the Allied Chemical facility to a DOE facility was submitted to [DEEOIC’s Policy 
Branch].  The policy branch evaluated the evidence presented and determined that the Allied Chemical 
Plant in Metropolis, IL does not meet the definition of a DOE facility and cannot be considered as such 
for administration of the EEOICPA.

The district office enclosed a copy of the Policy Branch’s April 12, 2011 determination with its October
2, 2012 letter, and informed the claimant that it was his burden of proof to establish that he had covered
employment at a DOE facility in support of his claim for benefits under Part E of EEOICPA.
On October 19, 2012, the claimant filed the requested Form EE-1, in which he claimed benefits under 
Part E for liver cancer, a liver transplant, liver disease, diabetes and hypertension due to his verified 
employment at the Metropolis worksite.  In a development letter dated October 24, 2012, the district 
office repeated the substance of its October 2, 2012 letter, and asked again that he submit evidence that 
could support designating the Metropolis worksite as a DOE facility.
No new evidence was received in response to the October 24, 2012 letters.  Thus, on November 27, 
2012, the Cleveland district office issued a recommended decision to deny the claimant’s Part E claim, 
on the ground that the evidence of record failed to establish that he had worked at a DOE facility.  The 
claimant’s representative thereafter submitted a timely facsimile in which he objected to the November 
27, 2012 recommended decision and requested an oral hearing, which was held in Paducah, Kentucky, 
on January 16, 2013.

OBJECTIONS

In his December 4, 2012 facsimile objecting to the recommendation to deny the claimant’s Part E 
claim, the representative made the following five arguments (which are each followed by a response):



1. DEEOIC has wrongly refused to recognize the presence of uranium “daughter” products 
associated with the processing work that occurred at the Allied Chemical Corporation’s 
Metropolis worksite.  RESPONSE:  This argument involves the amount of radiation to which 
the claimant was exposed, and this issue is within the exclusive jurisdiction of NIOSH, not 
DEEOIC, as noted in 20 C.F.R. § 30.2(b) (2013). 

2. The Metropolis worksite is a DOE facility because “operations” on behalf of DOE and its 
predecessor agencies took place there.  RESPONSE:  While DEEOIC does not dispute that 
“operations” took place at the worksite, this fact alone is insufficient to support the requested 
determination that the Metropolis plant is a DOE facility, as that statutory term is defined in § 
7384l(12) of EEOICPA.  

3. DEEOIC determined that the Office of Scientific and Technical Information (OSTI) worksite in 
Oak Ridge, Tennessee, was a DOE facility when a Part E claim was filed by a worker at that 
location, and it should do the same in connection with the Allied Chemical Corporation’s 
Metropolis worksite.  RESPONSE:  The determination by DEEOIC that OSTI was a DOE 
facility was based, in part, on the fact that DOE and its predecessor agencies had a “proprietary 
interest” in that worksite under 42 U.S.C. § 7384l(12)(B)(i), and neither DOE nor any of its 
predecessor agencies has ever had such an interest in the Metropolis worksite, which has always
been owned by the Allied Chemical Corporation and its corporate successors. 

4. The Metropolis worksite was designated for remediation under the Formerly Utilized Sites 
Remedial Action Program (FUSRAP), and therefore workers employed there doing clean-up are
covered under Part E.  RESPONSE:  This assertion is not correct, because the Metropolis 
worksite has not been designated for remediation under FUSRAP.[2] 

5. Employees of a contractor that had allegedly concealed transuranics at the Metropolis worksite 
from the Nuclear Regulatory Commission were hired by DEEOIC to compile both Site 
Exposure Matrices (SEM) information for the Metropolis worksite, as well as for the site profile
used by NIOSH to perform dose reconstructions for workers at that same worksite, and this 
created an impermissible conflict of interest.  RESPONSE:  DEEOIC did not hire the 
contractors that prepared the site profile used by NIOSH to perform dose reconstructions, 
NIOSH did.  Also, there is no toxic substance exposure profile for the Metropolis worksite in 
SEM because it is an AWE facility (SEM only contains profiles of worksites that are either 
DOE facilities or uranium mines and mills covered under Part E).  And more importantly, this 
argument is irrelevant to both the claimant’s Part E claim and his belief that the Allied Chemical
Corporation’s Metropolis worksite satisfies the statutory definition of a DOE facility. 

At the January 16, 2013 oral hearing, the claimant, his wife and a former worker at the Paducah 
Gaseous Diffusion Plant provided testimony in support of the claim.  However, this testimony (most of 
which involved the United States Enrichment Corporation, which has both owned and operated the 
Paducah Gaseous Diffusion Plant[3] since July 28, 1998, rather than either DOE or the Allied Chemical
Corporation) was entirely irrelevant to, and provided no support for, the argument that the Allied 
Chemical Corporation’s Metropolis worksite meets the definition of a DOE facility, because it failed to 
establish that DOE (or its predecessor agencies) either had a “proprietary interest” in the worksite, or 
had entered into one of the specific types of contracts that are listed in § 7384l(12)(B)(ii) with an entity 
at the worksite.

The representative also submitted a “hearing brief” on that date that repeated his prior arguments and 
included copies of: (1) Executive Order 13179; (2) 5 U.S.C. §§ 702 and 706; (3) a report of a June 22, 
2006 public meeting that NIOSH held concerning the site profile for performing dose reconstructions 
for workers at the Metropolis worksite; (4) a partial copy (provenance unknown) of an agreement by 
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which the Allied Chemical Corporation undertook to covert natural uranium concentrates owned by an 
unidentified entity into uranium hexafluoride[4]; (5) a partial manifest (provenance also unknown) 
purporting to list chemicals that the Allied Chemical Corporation stored at an unspecified location for 
DOE; (6) extracts from EEOICPA Fin. Dec. No. 10043931-2006 (Dep’t of Labor, March 10, 2008); (7)
extracts from EEOICPA Circular No. 08-05 (issued May 2, 2008); (8) extracts from EEOICPA Bulletin 
No. 07-15 (issued May 9, 2007); (9) extracts of general information from the FUSRAP website; (10) 
extracts from a November 5, 2012 DOE memorandum on allegations of conflicts of interest among 
contractors performing remediation work for DOE at the Portsmouth Gaseous Diffusion Plant and at 
the Oak Ridge Reservation; and (11) extracts from multiple documents and databases posted on both 
DOE and DEEOIC websites relating to SEM, notices published in the Federal Register, § 7384 of 
EEOICPA and the regulations implementing EEOICPA.  However, as was the case with his arguments 
discussed above, the copies submitted as part of the representative’s “hearing brief” are entirely 
irrelevant to the claimant’s Part E claim and fail to establish, or even suggest, that the Allied Chemical 
Corporation’s Metropolis worksite meets the statutory definition of a DOE facility.

Following the hearing, the claimant’s representative submitted a February 12, 2013 facsimile 
containing: (1) copies of items already in the case file; (2) a complaint alleging employment 
discrimination from the former Paducah employee who had testified at the January 13, 2013 oral 
hearing; (3) emails from that same former Paducah employee; (4) a January 30, 2013 interim response 
from DEEOIC to a Freedom of Information Act request filed by the representative; (5) additional 
extracts from the FUSRAP and DEEOIC websites; and (6) factual allegations made by another 
purported Part E claimant (not the claimant involved in this decision) regarding the work performed at 
the Allied Chemical Corporation’s Metropolis worksite.  Once again, however, this evidence has been 
reviewed and fails to provide any support for the claimant’s assertion that the Metropolis worksite is a 
DOE facility. 

And finally on March 4, 2013, the representative sent yet another facsimile; this one forwarded copies 
of three FAB decisions the representative believed supported the claimant’s Part E claim: (1) EEOICPA
Fin Dec. No. 2158-2003 (Dep’t of Labor, July 11, 2008); (2) EEOICPA Fin. Dec. No. 25833-2004 
(Dep’t of Labor, October 20, 2004); and (3) EEOICPA Fin. Dec. No. 55211-2004 (Dep’t of Labor, 
September 16, 2004).  However, all of these FAB decisions are factually distinguishable from the Part 
E claim at issue in this final decision and fail to establish that the Allied Chemical Corporation’s 
Metropolis worksite is a DOE facility.

After carefully considering the entirety of the evidence now in the case file, FAB hereby makes the 
following:

FINDINGS OF FACT

1.      The claimant filed a Form EE-1, claiming benefits for multiple alleged conditions under Part E of
EEOICPA, on October 19, 2012.

2.      The claimant has verified employment at the Allied Chemical Corporation’s Metropolis, Illinois, 
worksite from February 16, 2004 through at least May 22, 2010.

3.      The Allied Chemical Corporation’s Metropolis worksite has been designated as an AWE facility 
for the covered period from 1959 through 1976 by DOE.  In addition, NIOSH has also identified a 
period of residual radioactive contamination at the worksite from 1977 through March 1, 2011.
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4.      While the case file contains evidence establishing that “operations” by or on behalf of two of 
DOE’s predecessor agencies were conducted at the Allied Chemical Corporation’s Metropolis worksite,
which processed uranium concentrates into uranium hexafluoride for the Atomic Energy Commission 
(AEC), and the Energy Research and Development Administration (ERDA) after the AEC was 
abolished, from 1959 through 1976, there is no evidence that these two predecessor agencies either had
a “proprietary interest” in the Metropolis worksite, or had entered into one of the enumerated types of 
contracts listed in 42 U.S.C. § 7384l(12)(B)(ii) with an entity at the worksite.

Based on the above-noted findings of fact, FAB also hereby makes the following:

CONCLUSIONS OF LAW

The benefits available under Part E of EEOICPA are only payable to claimants who satisfy the 
eligibility requirements set out in the statute.  In this Part E claim, the claimant alleges that he qualifies 
as a DOE contractor employee because he worked at the Allied Chemical Corporation’s Metropolis 
worksite, which he believes fits within the statutory definition of a DOE facility set out in § 7384l(12). 
However, FAB concludes otherwise, and accordingly the claimant is not entitled to Part E benefits, as 
alleged.

As noted above, DEEOIC does not dispute that “operations” occurred at the Metropolis worksite, 
because there is ample evidence showing that the Allied Chemical Corporation processed natural 
uranium concentrates into uranium hexafluoride for the AEC at that location, first pursuant to a 
processing contract with the AEC that ran from 1959 through June 30, 1964[5], and thereafter for both 
the AEC and ERDA on an “as needed” basis through 1976.[6]  Therefore, this final decision need not 
address the bulk of the arguments put forward by the claimant’s representative, because they were 
made to prove this already accepted requirement of § 7384l(12)(A) of EEOICPA.[7]

However, it is not enough to merely establish that “operations” occurred at a worksite.  Before 
DEEOIC can determine that the Allied Chemical Corporation’s Metropolis worksite meets the statutory
definition of a DOE facility, the claimant must also prove either that DOE or one of its predecessor 
agencies had a “proprietary interest” in the Metropolis worksite as required by § 7384l(12)(B)(i), or 
that DOE or one of its predecessor agencies “entered into a contract with an entity to provide 
management and operation, management and integration, environmental remediation services, 
construction, or maintenance services” as required by § 7384l(12)(B)(ii).  Pursuant to 20 C.F.R. § 
30.111(a), the claimant has the burden of proving at least one of these two statutory requirements “by a 
preponderance of the evidence.”  That same section also notes that “Proof by a preponderance of the 
evidence means that it is more likely than not that the proposition to be proved it true.”  However, and 
as discussed above, FAB concludes none of the submissions from the claimant’s representative 
contained any persuasive arguments or factual evidence in support of either of these statutory 
requirements.

Thus, FAB concludes that the claimant has failed to prove that the Allied Chemical Corporation 
worksite in Metropolis, Illinois meets the statutory definition of a DOE facility, and that he has also 
failed to prove that he is a DOE contractor employee who worked at a DOE facility under Part E of 
EEOICPA.  Accordingly, FAB hereby denies his Part E claim.

Jacksonville, FL
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Wendell Perez

Hearing Representative

Final Adjudication Branch

[1]  See http://www.hss.energy.gov/HealthSafety/fwsp/advocacy/faclist/showfacility.cfm (last visited April 17, 2013).

[2]  A comprehensive listing of all covered worksites designated for remediation under FUSRAP can be found at the 
following DOE website:  http://energy.gov/lm/sites/lm-sites/considered-sites (last visited April 16, 2013).  A review of the 
website reveals that the Allied Chemical Corporation’s Metropolis worksite is not listed as a covered worksite under 
FUSRAP.

[3]  See http://www.usec.com/gaseous-diffusion/paducah-gdp/paducah-history (last visited on March 26, 2013).

[4]  While the representative may believe that this agreement is a contract between DOE (or one of its predecessor agencies)
and the Allied Chemical Corporation, the language used in the part of the agreement in the file suggests that it was actually 
an example of the type of agreement that the Allied Chemical Corporation entered into to process uranium concentrates 
owned by private nuclear power plants.  These agreements became possible following passage of the Private Ownership of 
Special Nuclear Materials Act, Pub. L. No. 88-489, 73 Stat. 602 (August 26, 1964).  See 42 U.S.C. § 2011 note.  See also 
Opinion No. B-207463 (Comp. Gen. December 27, 1984), 1984 WL 47145.

[5]  See http://www.converdyn.com/metropolis/mtwhistory.html and 
http://www.Honeywell-metropolisworks.com/about-metropolis.php (both sites last visited on March 26, 2013).  See also 
“Annual Report to Congress of the Atomic Energy Commission for 1964” (January 1965), p. 48.

[6]  E.g., “Annual Report to Congress of the Atomic Energy Commission for 1959” (January 1960), p. 63; “Annual Report 
to Congress of the Atomic Energy Commission for 1964” (January 1965), p. 48; “Annual Report to Congress of the Atomic 
Energy Commission for 1965” (January 1966), p. 37; “Annual Report to Congress of the Atomic Energy Commission for 
1966” (January 1967), p. 362; “Annual Report to Congress of the Atomic Energy Commission for 1967” (January 1968), p. 
274.

[7]  During the development of this Part E claim, the representative seemed to be confusing the term “operations” in 
subsection (A) of § 7384l(12) with the “management and operations” type of contract in subsection (B)(ii).  They are clearly
not the same thing.  A history of DOE’s use of “management and operations” contracts, and a description of their features, is
in Chapter 17.6 (October 2007) of DOE’s Acquisition Guide at http://energy.gov/sites/prod/files/17.6_Origin
%2C_Characteristics%2C_and_Significance_of_the_DOE%27s_Management_and_Operating_0.pdf.

Beryllium vendors

EEOICPA Fin. Dec. No. 23005-2002 (Dep’t of Labor, July 31, 2007)

NOTICE OF FINAL DECISION FOLLOWING

REVIEW OF THE WRITTEN RECORD
This is the decision of the Final Adjudication Branch (FAB) concerning the above claim for 
compensation under Part B of the Energy Employees Occupational Illness Compensation Program Act 
of 2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons stated below, the claim for 
benefits under Part B for chronic beryllium disease (CBD) is accepted.  A copy of this decision is being



sent to the authorized representative.

STATEMENT OF THE CASE
On February 19, 2002, the employee filed a Form EE-1 claiming benefits for CBD under Part B of 
EEOICPA with the Denver district office of the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC).  In an accompanying employment history, the employee indicated that he 
had worked for the Coors Porcelain Company (a beryllium vendor that is now known as CoorsTek, 
Inc.) in Golden, Colorado from June of 1983 through 1995, and alleged that he had been exposed to 
residual beryllium oxide contamination during the period that he worked in Building 16.  The 
employee also submitted a number of medical reports in which he was diagnosed with CBD, including 
a February 6, 1990 report that related the employee’s history of working as a punch press operator in 
Building 16 for the first six months of his employment (June through December of 1983), and that his 
regular daily duties included sweeping up throughout all of Building 16.

By letter dated March 1, 2002, the Denver district office informed the employee that the entire period 
of his alleged employment with the Coors Porcelain Company took place after that beryllium vendor 
had ceased processing or producing beryllium for the Atomic Energy Commission (AEC) in 1975, and 
asked him to submit any evidence he had that might enable it to conclude that the beryllium vendor had
continued to process or produce beryllium for the AEC (or any of its successor agencies) after 1975.  In
a March 21, 2002 response, the employee’s representative disagreed with the suggestion in the district 
office’s letter that the scope of coverage for beryllium vendor employees was limited to the period 
during which the vendor was producing or processing beryllium for sale to, or use by, the Department 
of Energy (DOE) or its predecessor agencies, and argued that the employee should be considered a 
“covered beryllium employee” under § 7384l(7)(C) of EEOICPA because he was apparently exposed to
beryllium in Building 16 while he was cleaning up residual beryllium contamination from its AEC 
work.  In support of this argument, the representative submitted additional medical evidence and a 
number of documents from the employee’s prior litigation in the District Court for Jefferson County, 
Colorado, Civil Action No. 96-CV-2532 (Division 5), against both the Coors Porcelain Company and 
Brush Wellman, Inc.:  (1) a deposition exhibit identifying the time periods between 1960 and 1985 
during which different work projects and/or departments of the Coors Porcelain Company had been 
located in Building 16; (2) excerpts from a deposition transcript in which another employee of the 
Coors Porcelain Company described working in Building 16; (3) Coors Porcelain Company documents
concerning beryllium work that was done in Building 16 and the potential for exposure to residual 
beryllium, as well as both internal and external communications regarding the remediation and 
demolition of Building 16 by Morrison-Knudson Engineers, Inc. during 1985; and (4) a May 28, 1985 
report of a sampling study of beryllium residues in Building 16 performed by Morrison-Knudson 
Engineers, Inc.

On May 3, 2002, the Denver district office acknowledged receipt of the representative’s March 21, 
2002 response and repeated its earlier request that he submit any evidence in his possession 
demonstrating that the beryllium vendor in question had continued to process or produce beryllium for 
the AEC (or DOE) beyond 1975.  In a June 17, 2002 reply, an associate of the employee’s 
representative noted that the scope of coverage under EEOICPA extended to “a period when the vendor
was engaged in activities related to the production or processing of beryllium for sale to, or use by, the 
Department of Energy.” (emphasis in original)  On June 28, 2002, the Denver district office received 
additional factual evidence from the employee’s representative, including a number of complaints that 
had been filed in the employee’s state court litigation[1], an undated order that dismissed the Coors 
Porcelain Company from that suit, and a June 20, 2002 order that subsequently dismissed the suit 
against the remaining defendant, Brush Wellman, Inc.
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On September 12, 2002, the Denver district office issued a recommended decision to deny the 
employee’s claim on the ground that he was not a “covered beryllium employee” because he was 
employed at the Coors Porcelain Company after 1975, and therefore he was not employed during “a 
period when the vendor was engaged in activities related to the production or processing of beryllium 
for sale to, or use by, the Department of Energy” or any of its predecessor agencies.

Neither the employee nor his representative filed any objections to the September 12, 2002 
recommended decision, and on February 20, 2003 the FAB issued a final decision denying the claim.  
In that decision, the FAB noted that the employee had not filed any objections to the recommended 
decision as permitted under 20 C.F.R. § 30.310 and affirmed the Denver district office’s finding that the
employee was not a “covered beryllium employee” pursuant to 42 U.S.C. § 7384l(7)(C) because he 
was not employed by a beryllium vendor at a beryllium vendor facility during “a period when the 
vendor was engaged in activities related to the production or processing of beryllium for sale to, or use 
by, the Department of Energy.”

On March 27, 2003, the employee’s representative filed a request for reconsideration of the FAB’s 
February 20, 2003 final decision.  In support of his request, the representative argued that while the 
employee did not work at a beryllium vendor facility “during a period of time in which ongoing 
production and processing of beryllium occurred,” he did “work at such a facility (Coors Porcelain) 
while there was ongoing remediation of residual beryllium contamination resulting from processing of 
beryllium for the DOE.”  Therefore, argued the representative, the employee should “be considered a 
‘covered beryllium employee’ pursuant to 42 U.S.C. § 7384l(7)(C).”  On May 20, 2003, the FAB 
issued an order denying the request for reconsideration of its February 20, 2003 final decision on the 
ground that “no evidence of a contractual relationship during the claimed period of employment was 
submitted.”

On February 15, 2005, the employee filed a petition in the United States District Court for the District 
of Columbia, seeking review of the FAB’s final decision on his Part B claim (Civil Action No. 
1:05-CV-325).  Shortly thereafter, on April 8, 2005, the Director of DEEOIC issued an order that 
vacated the FAB’s February 20, 2003 final decision and reopened the employee’s claim for both further
development and the issuance of new recommended and final decisions.  That order specifically 
directed the Denver district office to consider whether the employee was a “covered beryllium 
employee,” as that term is defined in EEOICPA, because he had worked at the Coors Porcelain 
Company during a period of environmental remediation.  Shortly after the Director issued his order, the
employee voluntarily dismissed his petition.

In an August 5, 2005 response to a request for information from the Denver district office, CoorsTek, 
Inc. submitted a number of documents that it had obtained from DOE through a Freedom of 
Information Act request.  These documents related to the environmental remediation of Building 16, as 
well as the beryllium work that the Coors Porcelain Company performed for the AEC.  They 
established that the former site of Building 16 was now the location of a parking lot, and generally 
described the history of nuclear and beryllium work that was carried out in Building 16 from its 
construction in 1960 through its remediation and demolition by Morrison-Knudson Engineers, Inc. in 
1985.

On September 28, 2005, the Denver district office issued a new recommended decision denying the 
employee’s Part B claim on the ground that he was not a “covered beryllium employee” under 
EEOICPA.  The recommended decision found that the employee was not employed by a beryllium 
vendor at a beryllium vendor facility during a time when the facility was engaged in activities related to



production or processing of beryllium for sale to, or use by, DOE, “including [under the Secretary’s 
regulations] periods during which environmental remediation of a vendor’s facility was undertaken 
pursuant to a contract between the vendor and DOE.” 

On November 21, 2005, the employee’s representative filed objections to the September 28, 2005 
recommended decision with the FAB and argued that the employee’s work at the beryllium vendor’s 
facility during a period of environmental remediation was related to the production or processing of 
beryllium for sale to, or use by, DOE.  On April 18, 2006, the FAB issued another final decision in 
which it denied the employee’s claim on the ground that, pursuant to 20 C.F.R. § 30.205(a)(2)(iii) 
(2005)[2], only environmental remediation of a beryllium vendor’s facility that is undertaken pursuant 
to a contract between that vendor and DOE is considered to be an activity “related to the production or 
processing of beryllium” for the purpose of meeting the definition of “covered beryllium employee.”

On May 23, 2006, the employee filed a second petition in the United States District Court for the 
District of Columbia seeking review of the FAB’s latest final decision on his Part B claim (Civil Action
No. 1:06-CV-958).  In a “Memorandum Order” dated March 14, 2007[3], District Judge Robertson 
ruled that 20 C.F.R. § 30.205(a)(2)(iii) did not describe the only beryllium vendor activities that were 
related to production or processing and found that the administrative record in the employee’s 
EEOICPA claim would require further development before he could determine whether the employee 
was a “covered beryllium employee.”  Thereafter, on April 20, 2007 the parties filed a “Joint Motion 
for Remand Order” that proposed a method for undertaking the further development of the claim that 
was described in the March 14, 2007 Memorandum Order, and on April 26, 2007, the judge signed the 
“Order for Remand” that had been prepared by the parties.  Pursuant to that Order, the judge retained 
jurisdiction over the employee’s claim while it was undergoing further development.

On remand, the Director of DEEOIC served a May 18, 2007 administrative subpoena on CoorsTek, 
Inc. by certified mail, which was received by CoorsTek, Inc. on May 22, 2007.  The subpoena directed 
CoorsTek, Inc. to provide DEEOIC with copies of records in its possession relating to the processing or
producing of beryllium at its Golden, Colorado facility from 1960 through 1995, whether for the 
AEC/DOE or other entities, and to the contract or agreement entered into between the Coors Porcelain 
Company and Morrison-Knudson Engineers, Inc. for the remediation and demolition of Building 16.  
In a submission that was received by DEEOIC on June 22, 2007, CoorsTek, Inc. submitted a CD 
containing 315 electronic files of scanned documents totaling 1,807 pages, consisting of the following, 
in pertinent part:

 A memorandum of a May 3, 1960 meeting between officials of the Lawrence Radiation 
Laboratory (now known as the Lawrence Livermore National Laboratory) and the Coors 
Porcelain Company held during negotiations that led to the execution of Subcontract No. 165, 
during which officials of the Coors Porcelain Company stated they would construct, at their 
expense, the separate building that would be needed to perform the contemplated production 
work. 

 Subcontract No. 165 to Contract W-7405-eng-48, between the Regents of the University of 
California (the DOE contractor for the Lawrence Radiation Laboratory) and the Coors Porcelain
Company, which was executed on September 9, 1960.  This subcontract called for the Coors 
Porcelain Company to fabricate the fuel elements needed by the Lawrence Radiation 
Laboratory for its “Pluto Project,” an effort to develop a nuclear ramjet engine.  Appendix A 
noted that the Coors Porcelain Company would build a facility to perform the work under the 

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/23005-2002--20070731.htm#_ftn2


contract, and that the University would furnish government-owned BeO to produce the fuel 
elements; Appendix B stated that title in the land and building remained in the Coors Porcelain 
Company. 

 A letter from the Lawrence Radiation Laboratory to the Coors Porcelain Company, dated 
September 27, 1960, memorializing the understandings of the parties to Subcontract No. 165, 
which included the understanding that the Coors Porcelain Company would need about 20,000 
kilograms of BeO. 

 Subcontract No. 256 to Contract W-7405-eng-48, between the Regents of the University of 
California and the Coors Porcelain Company, which was executed on September 25, 1963.  This
subcontract was an extension of Subcontract No. 165 and provided for the shut-down of the 
Fuel Element Project at the Coors Porcelain Company on or before June 30, 1964.  Appendix B 
noted that one purpose of Subcontract No.256 was to maintain the capability of the Coors 
Porcelain Company to perform research and development work on beryllium tubes using 
government-owned BeO. 

 The Coors Porcelain Company’s “Final Progress Report for Research and Development 
Program” under the Pluto Project covering the period October 1, 1963 through June 30, 1964.  
Among other things, this report described the arrival of government-owned BeO at the Coors 
Porcelain Company from Brush Wellman, Inc. in powder form. 

 An August 7, 1986 Rocky Flats Plant Report entitled “Pluto Program Overview, Fuel Element 
Fabrication for Tory II-C Reactor,” tracing the history of the Coors Porcelain Company entering
into Subcontract No. 165 on September 9, 1960 to fabricate 756,000 fuel elements (4.5-inch 
long hexagonal tubes) for this AEC program, and an extension known as Subcontract No. 256.  
The report included Table III (Materials Balances) on page 5 showing how 18,681.5 kilograms 
of beryllium were used in this project to actually fabricate approximately 500,000 beryllium and
beryllium-uranium fuel elements. 

 An April 5, 1965 letter from the Argonne National Laboratory to the Coors Porcelain Company 
that requested a quote for the fabrication of six nuclear fuel specimens. 

 Portions of a February 21, 2000 deposition of [Employee’s co-worker] from the employee’s 
state court litigation, which established that the “Fuel Element Building” was later known as 
“Building 16.” 

 A “Further Study of Beryllium Controls, Coors Porcelain Company,” dated November 6, 1969, 
in which an industrial hygienist noted the imminent move of the Coors Porcelain Company’s 
BeO Department into Building 16 from another location within the facility. 

 An internal Coors Porcelain Company research project report entitled “BeO Tape Status,” dated 
January 1970, which memorialized recent research efforts into solving production problems 
involving this product during the period February 2, 1969 through January 30, 1970, 
recommended that future raw material (BeO) be obtained from Kawecki-Berylco, Inc. rather 
than Brush Wellman, Inc., and noted that “four small orders have been shipped to date” to 
non-AEC entities as part of a pilot project designed to develop a profitable industrial process. 



 An internal Coors Porcelain Company research project report entitled “BeO Extrusion Status,” 
also dated January 1970, which memorialized recent research efforts into solving production 
problems involving this product during the period February 2, 1969 through January 30, 1970, 
and noted that “[t]he extrusion is done in the Erie Press in Building 16.” 

 An internal Coors Porcelain Company research project report entitled “KBI BeO Conversion,” 
dated February 1970, which listed many reasons why the Coors Porcelain Company should 
obtain raw material (BeO) from Kawecki-Berylco, Inc., instead of from Brush Wellman, Inc. 

 Minutes of the Toxic Material Board Meeting at the Coors Porcelain Company, dated July 28, 
1970, which noted that the BeO Department had moved into Building 16. 

 An internal Coors Porcelain Company memorandum, dated May 29, 1985, which noted that 
BeO was used in Building 16 from 1970 to 1975 in non-AEC ceramics work, and stated that 
employees would be evacuated from the building before clean-up work began. 

 An August 19, 1985 letter from Morrison-Knudson Engineers, Inc. to the Coors Porcelain 
Company, which referred to “deactivation” of Building 16 pursuant to Contract No. 5083 
between the two parties. 

 A report entitled “Production of Beryllia Ceramics and the 1989-90 Beryllium Disease 
Surveillance Project at Coors Ceramics Company,” dated July 5, 1991, which contained a 
detailed history of BeO use in production activities from 1958 through 1975 by the BeO 
Department and for the Fuel Cell Project, and beryllium substrates after 1975.  It confirmed that
Building 16 was built for the AEC work on the Fuel Element Project, and then used by the 
Beryllium Ceramics Department from 1970 through the end of 1975. 

On July 12, 2007, the national office of DEEOIC issued a recommended decision to accept the 
employee’s Part B claim for benefits, finding that the evidence of record established that he was a 
“covered beryllium employee” since he was employed at a beryllium vendor during a period when that 
vendor was engaged in “activities related to” the production or processing of beryllium for sale to, or 
use by, DOE or its predecessor agencies, i.e., remediation during calendar year 1985.  The case was 
transferred to the FAB and on July 30, 2007, it received the employee’s signed, written waiver of all 
objections to the July 12, 2007 recommended decision.  The employee also submitted a signed 
statement indicating that he had not received any money from a tort action for his beryllium exposure, 
and that he had not been convicted of fraud in connection with any application for or receipt of 
EEOICPA benefits or any other state or federal workers’ compensation benefits.

After considering the recommended decision and all the evidence in the case file, the FAB hereby 
makes the following:

FINDINGS OF FACT
1.         The employee filed a claim for benefits under Part B of EEOICPA on February 19, 2002.

2.         The employee was employed as a punch press operator by a beryllium vendor, the Coors 
Porcelain Company (or its corporate successors), from June of 1983 through 1995.  The employee 
worked in Building 16 for approximately six months between June and December of 1983, after which 
time he worked in other buildings at the beryllium vendor’s facility through 1995.



3.         The beryllium vendor had processed or produced beryllium for DOE and its predecessor 
agencies in Building 16 from 1947 through 1975.

4.         The National Institute for Occupational Safety and Health has determined that there is 
“potential for significant residual contamination outside of the period in which weapons-related 
production occurred” at the beryllium vendor’s facility in its revised June 2004 Report on Residual 
Radioactive and Beryllium Contamination at Atomic Weapons Employer Facilities and Beryllium 
Vendor Facilities, at Appendix B-2, page 4.

5.         Management of the beryllium vendor made a conscious determination to address this residual 
beryllium contamination by hiring Morrison-Knudson Engineers, Inc., pursuant to Contract No. 5083, 
to remediate and demolish Building 16 in early 1985.

6.         The remediation work at the facility required removal or other remediation of residual 
beryllium contamination that consisted of more than a de minimus amount of beryllium dust, particles 
or vapors attributable to work that the beryllium vendor had done for the AEC/DOE.   

7.         The employee worked for the beryllium vendor during a period when it was engaged in activity 
pursuant to a conscious determination to remediate more than a de minimus amount of residual 
beryllium contamination that was attributable to work the vendor had done for the AEC/DOE.

8.         Building 16 was remediated and demolished by the end of 1985 by Morrison-Knudson 
Engineers, Inc.

9.         The employee was diagnosed with CBD on May 8, 1990.

10.       The employee filed a tort action in 1996 against the beryllium vendor and a second defendant 
that contained an allegation that he had experienced work-related exposure to beryllium.  This tort 
action was dismissed with respect to all defendants no later than June 20, 2002. 

Based on the above-noted findings of fact in this claim, the FAB hereby makes the following: 

CONCLUSIONS OF LAW
The first issue in this claim is whether the employee is a “covered beryllium employee” for the purpose
of EEOICPA.  For the purpose of this claim, a “covered beryllium employee” is defined as:

A current of former employee of a beryllium vendor, or of a contractor or subcontractor of a beryllium 
vendor, during a period when the vendor was engaged in activities related to the production or 
processing of beryllium for sale to, or use by, the Department of Energy.

42 U.S.C. § 7384l(7)(C).  There is no dispute that the beryllium vendor in question ceased all 
“production or processing of beryllium for sale to, or use by, the” AEC no later than 1975, eight years 
before the employee began working for the vendor at its Golden, Colorado facility in June of 1983.  
Accordingly, the compensability of the employee’s claim turns on whether the beryllium vendor was 
“engaged in activities related to” that production or processing at any time during the period of his 
employment from June of 1983 through 1995.

The scope of what Congress intended by the phrase “activities related to” is broad and not otherwise 



defined in either EEOICPA or its legislative history.  Therefore, the definition of the phrase is properly 
left to DEEOIC as the agency charged with the administration of the compensation program 
established as Part B of EEOICPA.  See 20 C.F.R. § 30.2(a).  As an exercise of that authority, § 
30.205(a)(2)(iii) of the regulations implementing EEOICPA provides some guidance regarding the 
scope of the phrase “activities related to” by indicating that it includes “periods during which 
environmental remediation of a vendor’s facility was undertaken pursuant to a contract between the 
vendor and DOE. . . .”  However, as noted by District Judge Robertson in his March 14, 2007 
Memorandum Order, § 30.205(a)(2)(iii) only describes one type of activity “related to” a beryllium 
vendor’s production or processing of beryllium for sale to, or use by, DOE for the purpose of defining 
what a “covered beryllium employee” is under EEOICPA.

Accordingly, DEEOIC will consider whether additional activities of beryllium vendors are “activities 
related to” production or processing beryllium as claims present additional factual scenarios for its 
evaluation.  In light of the findings of fact for the employee’s claim set out above, DEEOIC concludes 
that the Coors Porcelain Company “was engaged in activities related to the production or processing of 
beryllium for sale to, or use by, the Department of Energy” or its predecessor agencies in 1985 when its
management took conscious action to remediate the more than de minimus residual beryllium 
contamination in Building 16 that was attributable to work it had done for the AEC.  This is another 
type of activity “related to” the production or processing of beryllium for sale to, or use by, DOE in 
addition to the activity described in § 30.205(a)(2)(iii); there will likely be others presented in future 
claims yet to be adjudicated.

In light of the above conclusion of law, and because the employee was exposed to beryllium in the 
“performance of duty” under 42 U.S.C. § 7384n(a)(2) since he was present at the beryllium vendor’s 
facility due to his employment by that beryllium vendor during a period when beryllium dust, particles,
or vapor may have been present at such facility, DEEOIC also concludes that the employee qualifies as 
a “covered beryllium employee” under Part B, as that term is defined by 42 U.S.C. § 7384l(7)(C), 
because he was employed by a beryllium vendor “during a period when the vendor was engaged in 
activities related to the production or processing of beryllium for sale to, or use by, the Department of 
Energy” or its predecessor agencies.

Because the employee qualifies as a “covered beryllium employee” under Part B, he is therefore also a 
“covered employee,” as that term is defined by 42 U.S.C. § 7384l(1)(A), and has been diagnosed with a
“covered beryllium illness,” as that term is defined by 42 U.S.C. § 7384l(8)(B).

The second issue in this claim is whether the employee has complied with the dismissal requirements 
of 20 C.F.R. § 30.616(b) in connection with his tort suit against the beryllium vendor.  As set out in the 
above findings of fact, the employee was one of a group of plaintiffs that filed a tort action against the 
beryllium vendor and another defendant in 1996, alleging (among other things) that he was exposed to 
beryllium while working for the beryllium vendor.  Thus, this tort action fell squarely within the 
definition contained in 20 C.F.R. § 30.615(a), and was subject to the dismissal requirements set out in §
30.616(b) since it was filed before October 30, 2000 and was still pending on December 28, 2001.  
However, the evidence in the case file establishes that the employee timely elected to receive benefits 
due to his exposure to beryllium under EEOICPA by dismissing his suit against the beryllium vendor 
within the time period set out in 20 C.F.R. § 30.616(b), which mandates that all such tort actions must 
be dismissed prior to December 31, 2003.

Accordingly, the employee is entitled to compensation for CBD under Part B, as outlined in 42 U.S.C. 
§§ 7384s(a)(1) and 7384s(b), and the FAB hereby awards him lump-sum benefits of $150,000 and 



medical benefits for that occupational illness under Part B, retroactive to the date he filed his claim on 
February 19, 2002.

Washington, DC

Alan Kelly

Hearing Representative

Final Adjudication Branch

[1]  This litigation, which was filed in 1996, included allegations that some of the plaintiffs had been exposed to beryllium 
at work, and contained a specific allegation that the employee in this matter had been exposed while working for the Coors 
Porcelain Company.

[2]  This provision of the interim final regulations did not change when the final regulations were issued.  See 71 Fed. Reg. 
78520, 78543-44 (Dec. 29, 2006).

[3]  [Employee] v. Office of Workers’ Compensation Programs, 477 F.Supp.2d 160 (D.D.C. 2007).

EEOICPA Fin. Dec. No. 10015106-2006 (Dep’t of Labor, July 25, 2006)

NOTICE OF FINAL DECISION FOLLOWING A REVIEW OF THE WRITTEN RECORD

This decision of the Final Adjudication Branch concerns your claim for compensation under the Energy
Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 U.S.C. § 7384 et
seq. (EEOICPA or the Act).  For the reasons set forth below, your claim is denied.  

Since you submitted a letter of objection, but did not specifically request a hearing, a review of the 
written record was performed, in accordance with the implementing regulations.  20 C.F.R. § 30.312.

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision, in accordance with the implementing regulations.  20 C.F.R. § 30.310.  In reviewing any 
objections submitted, the Final Adjudication Branch will review the written record, any additional 
evidence or arguments submitted by the claimant, and conduct any additional investigation determined 
to be warranted in the case.  20 C.F.R. § 30.313.

STATEMENT OF THE CASE

On December 9, 2002, you filed a Form EE-2, Claim for Survivor Benefits, and a Request for Review 
by Physicians Panel for the esophageal cancer of your late spouse, [Employee], hereinafter referred to 
as “the employee.”  The death certificate states the employee died of interstitial lung disease (illegible 
word), acute ARDS due to infection, congestive heart failure, and myocardial infarction.

On the Form EE-3, Employment History, you stated the employee was employed as lead maintenance 
man for Lithium Corporation of American/FMC from October 3, 1955 to January 31, 1992.  The 
district office verified the employee worked for Lithium Corporation, a joint venture with Beryllium 
Metal and Chemical Corporation (BERMET), in Bessemer City, North Carolina, from October 3, 1955 
to January 31, 1992. 



In support of your claim for survivorship, you submitted your marriage certificate, showing you 
married the employee on May 22, 1948, and the employee’s death certificate, showing you were the 
employee’s spouse on the date of his death, December 3, 1992.

On March 22, 2006, the Jacksonville district office issued a recommended decision, concluding that 
you are not entitled to lump-sum survivor compensation under Part E of the Act, because the employee 
was not a Department of Energy (DOE) contractor employee. 

Attached to the recommended decision was a notice of claimant rights, which stated that you had 60 
days in which to file an objection to the recommended decision and/or request a hearing.  On May 15, 
2006, the Final Adjudication Branch (FAB) received your letter of objection dated May 12, 2006.

OBJECTIONS

In the letter of objection, you stated that the employee qualified as a covered beryllium employee under
the law, and therefore, should be covered under Part E.  You quoted the Federal Regulations in § 
30.205, which establishes the criteria for an employee to be considered a covered beryllium employee.  
20 C.F.R. § 30.205 (2005).  However, the heading for that section of the regulations states that the 
eligibility criteria are for “Claims Relating to Covered Beryllium Illness under Part B of EEOICPA” 
[emphasis added], not Part E of the EEOICPA.  

On October 28, 2004, Congress abolished Part D of the Act, which had been administered by the 
Department of Energy, and created Part E of the Act to be administered by the Department of Labor.  
Congress established the criteria for a “covered DOE contractor employee” under Part E.  The 
Department of Labor must apply those criteria as written.  

FINDINGS OF FACT

1.  On December 9, 2002, you filed a Form EE-2, Claim for Survivor Benefits.

2.  The employee was diagnosed with interstitial lung disease, acute ARDS due to infection, congestive
heart failure, and myocardial infarction.

3.  The employee was employed at Lithium Corporation, a joint venture with Beryllium Metal and 
Chemical Corporation (BERMET), an acknowledged beryllium vendor, from October 3, 1955 to 
January 31, 1992.

4.  You were the employee’s spouse at the time of his death and at least a year prior.

CONCLUSIONS OF LAW

The undersigned has reviewed the record, the recommended decision issued by the Jacksonville district
office on March 22, 2006 and the subsequently submitted objections.  I find that the decision of the 
Jacksonville district office is supported by the evidence and the law, and cannot be changed. 

The eligibility criteria for your claim under Part E of EEOICPA are discussed in § 30.230 of the 
regulations, which state that “the employee is a Department of Energy contractor employee as defined 
in § 30.5(w). . . .”  20 C.F.R. § 30.230(a).  Section 30.5(w) of the regulations and § 7384l of the Act 



define a Department of Energy contractor employee to be (1) an individual who is or was in residence 
at a DOE facility as a researcher for one or more periods aggregating at least 24 months; or (2) an 
individual who is or was employed at a DOE facility by: (i) an entity that contracted with the DOE to 
provide management and operation, management and integration, or environmental remediation at the 
facility; or (ii) a contractor or subcontractor that provided services, including construction and 
maintenance, at the facility.  20 C.F.R. § 30.5(w), 42 U.S.C. § 7384l(11).  The employee was a covered 
beryllium employee, employed by a beryllium vendor, with no indication of employment at any DOE 
facility.

You meet the definition of a survivor.  42 U.S.C. § 7385s-3(d)(1).  However, since the evidence does 
not establish that the employee was a Department of Energy contractor employee, you are not entitled 
to benefits under Part E of the Act, and the claim for compensation is denied.  42 U.S.C. §§ 7385s-4(c)
(1)(A), 7385s-3(a)(1)(B).

Jacksonville, FL

Sidne M. Valdivieso

Hearing Representative

Contractors of other agencies

EEOICPA Fin. Dec. No. 10038639-2007 (Dep’t of Labor, Nov. 12, 2008)

NOTICE OF FINAL DECISION FOLLOWINGREVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch (FAB) concerning the above claim for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons stated below, the claim for chronic 
obstructive pulmonary disease (COPD) under Part E of EEOICPA is denied.

STATEMENT OF THE CASE

On August 9, 2005, the employee filed a claim for benefits under Part E of EEOICPA and alleged that 
he had contracted COPD.  In support of his claim, he submitted an employment history stating that he 
was employed as a security officer by EG&G Special Projects at the Nevada Test Site (NTS) from 
January 1981 to October 1990, and that he wore a dosimetry badge while employed.  The Oak Ridge 
Institute for Science and Education (ORISE) database did not contain information to verify this 
employment.  The Department of Energy (DOE) verified the employee’s employment with Edgerton, 
Germeshausen, and Grier Special Projects and stated, “This was not a DOE-funded project and was not
associated with the DOE Nevada Test Site work.”   

On June 15, 2007, the district office issued a recommended decision to deny the claim on the ground 
that the medical evidence of record was insufficient to establish the diagnosis of COPD.  However, on 
December 20, 2007, FAB issued an order remanding the case for further development after the 
employee submitted medical evidence that supported the diagnosis of COPD.  As a result, the claim 
was returned to the district office for further development and the issuance of a new recommended 
decision.



By letter dated January 25, 2008, the Seattle district office informed the employee that under Part E of 
EEOICPA, an employee must have worked for a DOE contractor or subcontractor at a DOE facility 
during a covered time period, and that to date, DOE had verified his employment by EG&G Special 
Projects at the Nevada Test Site from January 1, 1981 to October 31, 1990.  He was informed that DOE
had indicated that EG&G Special Projects was not a DOE funded project and that any employment for 
these projects took place outside the borders of the NTS, and therefore was not covered employment 
under EEOICPA.  The district office asked him to submit evidence to establish that EG&G Special 
Projects was involved in operations for DOE or on behalf of DOE at the NTS.    

In a response received by the district office on February 14, 2008, the employee submitted an affidavit 
on Form EE-4 from a work associate, who asserted that the employee was employed as a security 
officer by EG&G Special Projects at NTS from January 5, 1981 to October 15, 1990.  The employee 
also submitted an affidavit from his wife, who asserted that he was employed as a security officer by 
EG&G Special Projects at NTS from January 5, 1981 to October 15, 1990.  

On February 29, 2008, the district office issued a new recommended decision to deny the employee’s 
claim for COPD under Part E, on the ground that the evidence was insufficient to establish that he was 
present at a covered facility while working for DOE or any of its covered contractors, subcontractors, 
or vendors during a covered time period.   

OBJECTIONS

On March 12, 2008, FAB received the employee’s written objections to the recommended decision.  In 
his objection letter, he stated the following:

I am submitting a copyrighted article from the Las Vegas Review Journal dated Thursday, December 
16, 1999.  In this article there is a discussion of President Clinton signing into law, under the military 
lands withdrawal act of 1999.  The document in question was signed on , and the Department of Energy
released the article to the press approximately two months later.  In the document President Clinton 
signed over to the Air Force control over Department of Energy property in the rectangle around 
Groom Lake which is the northeastern corner of the test site this land was previously used by the Air 
Force under an agreement with the Atomic Energy Commission that dates back to 1958, the location is 
commonly known as Area 51.  This article makes perfectly clear, prior to the property was under the 
control of the Department of Energy.  As to the funding of EG&G Special Projects, their funding came 
directly from the Department of Energy in the form of laundered money that was approved for projects 
approved by Congress for the Nevada Test Site.  The cost overruns were then used to fund the black 
projects at Area 51.  By using approved monies in this manner, further protected the activities that 
occurred at Area 51 (projects that cannot be investigated by Congress).  Also the general manager for 
all projects at Area 51, that person’s name is was [General Manager], who was in charge of all 
subcontractors at Area 51.  [General Manager] was an employee of Reynolds Electrical & 
Engineering the prime contractor at the NTS, a company owned by EG&G.  

On August 5, 2008, the Division of Energy Employees Occupational Illness Compensation (DEEOIC) 
issued EEOICPA Circular No. 08-06 which states the following:

The Nevada Test Site is a covered DOE facility for the period 1951-present.  The DEEOIC considers 
Area 51 part of NTS for the period 1958-1999.  The DOE categorizes Reynolds Electrical and 
Engineering Company (REECo) and Bechtel , Inc. as “captive contractors,” for the DOE and its 



predecessors, including both the Atomic Energy Commission (AEC) and the Energy Research and 
Development Agency (ERDA).  This means that employees of REECo and Bechtel who worked at the 
NTS, including Area 51, are DOE contractor employees, regardless of what information may 
previously have been received from DOE. 

By letter dated October 17, 2008, DOE confirmed for FAB that EG&G Special Projects was not a DOE
contractor at the Nevada Test Site.

After considering the evidence of record, FAB hereby makes the following:

FINDINGS OF FACT

1.      The employee was employed by EG&G Special Projects from January 5, 1981 to October 15, 
1990. 

2.      The case file does not contain sufficient evidence to establish that the employee worked for a 
DOE contractor or subcontractor at the NTS.

Based on the above-noted findings of fact, FAB also hereby makes the following:

CONCLUSIONS OF LAW

The term “covered DOE contractor employee” used in Part E is defined as a DOE contractor employee 
determined to have contracted a covered illness through exposure at a DOE facility.  See 42 U.S.C. § 
7385s(1).  The term “covered illness” means an illness or death resulting from exposure to a toxic 
substance.  42 U.S.C. § 7385s(2).

DEEOIC has researched the issue of claimed employment at Area 51 of NTS, and considers Area 51 to 
be part of NTS for the period 1958-1999.  As noted above, DOE categorizes REECo and Bechtel 
Nevada, Inc. as “captive contractors” for DOE and its predecessors; this means that employees of 
REECo and Bechtel who worked at NTS (including Area 51 during the period 1958-1999) are DOE 
contractor employees.  Also as noted above, DOE has confirmed that EG&G Special Projects was not a
DOE contractor at NTS.

It is the claimant’s responsibility to establish entitlement to benefits under EEOICPA.  The regulations 
at 20 C.F.R. § 30.111(a) state that the claimant bears the burden of proving, by a preponderance of the 
evidence, the existence of each and every criterion under any compensable claim category.  Proof by a 
preponderance of the evidence means that it is more likely than not that the proposition to be proved is 
true.  See 20 C.F.R. § 30.111(a) (2008).

As found above, the evidence of record establishes that the employee worked for EG&G Special 
Projects, but does not establish that he is a “covered DOE contractor employee” as defined by 42 
U.S.C. § 7385s(1), because he did not work for a DOE contractor or subcontractor.  Therefore, the 
claim must be denied for lack of covered employment under Part E of EEOICPA.

Washington, 

Amanda M. Fallon



Hearing Representative

Final Adjudication Branch

Federal employees

EEOICPA Fin. Dec. No. 87969-2008 (Dep’t of Labor, November 19, 2008)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch (FAB) concerning the above claim for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the claim for 
survivor benefits under Part B and Part E of EEOICPA is denied. 

STATEMENT OF THE CASE

On June 22, 2007, [Claimant] filed a claim for benefits under EEOICPA as the surviving spouse of 
[Employee].  [Claimant] identified kidney cancer and a “lung condition” as the conditions resulting 
from the employee’s work at a Department of Energy (DOE) facility.  On the claim form, [Claimant] 
indicated that the employee had worked at a location with a class of employees in the Special Exposure
Cohort (SEC).  

[Claimant] submitted an Employment History (Form EE-3) stating that the employee was employed 
by the Department of the Army and/or the Atomic Energy Commission (AEC) at the Iowa Ordnance 
Plant (IOP) in Burlington, Iowa (also known as the Iowa Army Ammunition Plant (IAAP)) from 1936 
to 1976.  [Claimant] indicated that the employee worked on Line 1 and on other lines and facilities on 
site as a Laborer in 1936, a Security Guard from 1936-1939, a Quality Control Supervisor from 
1944-1952, and a Quality Control Supervisor from 1952-1976.  The portion of the IAAP considered a 
DOE facility includes the buildings and property/grounds of the IAAP identified as “Line 1.”  Line 1 of
the IAAP encompasses a cluster of several buildings that were utilized for AEC activities.  On July 26, 
2007, DOE indicated that the employee worked for the Department of Defense (DOD) at the IAAP 
from September 9, 1960 to September 20, 1960 and from June 8, 1961 to September 22, 1961.  DOE 
indicated that it could find no evidence that the employee worked for the AEC at the AEC part of the 
plant.

[Claimant] submitted a marriage certificate confirming that she married the employee on January 25, 
1935.  [Claimant] also submitted the employee’s death certificate, signed by Dr. Sherman Williams, 
which indicated that the employee died on May 21, 1996 at the age of 84.  The death certificate listed 
the cause of death as congestive heart failure due to pneumonia, and listed [Claimant] as the 
employee’s surviving spouse.  [Claimant] also submitted medical information in support of her claim.
 A July 2, 1992 pathology report by Dr. J.G. Lyday noted that the employee was diagnosed with renal 
cell adenocarcinoma on June 29, 1992.  

The evidence of record includes information from the U. S. Department of Labor’s Site Exposure 
Matrices (SEM) database.  The SEM database provides information regarding occupational categories, 
process operations, building and area locations, toxic substances, incidents, and the locations at the 



facility where the occupational categories performed their job duties, the locations of the toxic 
substances, and the locations of various incidents of exposure.  The SEM database includes the 
occupational category of security guard.  The SEM database identifies Buildings AX-1, and AX-2, both
on Line 1, as locations where a security guard would work.  SEM identifies Line 1, Building 1-62 as a 
location where a fireman would work, and identifies Line 1 Building 1-70 and Building 1-99 as 
locations where a Foreman for Explosives Storage would work.  This was independently verified by 
the undersigned on October 20, 2008.  A needs assessment from the Burlington AEC Plant Former 
Worker Program also confirms that these labor categories were associated with Line 1.

The evidence of record also includes a Department of the Army document dated October 1, 1963, 
entitled “Permit to other Federal Government Department or Agency to Use Property on Iowa Army 
Ammunition Plant, Iowa.”  The permit indicates that the Army granted the AEC a revocable permit to 
use certain buildings and land within the IOP for a ten-year period, subject to conditions, including that
the AEC pay the Army’s cost for “producing and supplying any utilities and other services furnished” 
for the AEC’s use.

On November 30, 2007, the Cleveland district office issued a decision recommending denial of 
[Claimant]’s claim under both Parts B and E of EEOICPA because the evidence did not show that the 
employee was a “DOE contractor employee” as defined at 42 U.S.C. § 7384l(11).    

OBJECTIONS

On January 7, 2008, FAB received [Claimant]’s objections to the November 30, 2007 recommended 
decision.  Along with her letter, [Claimant] submitted new factual evidence.  [Claimant]’s letter also 
explained that since her authorized representative had not been copied on the district office’s 
correspondence, the evidence had not been submitted earlier.  On June 14, 2008, [Claimant] submitted 
the following relevant evidence to FAB with her objection letter in support of her claim:  an April 19, 
1974 letter from Lieutenant Colonel C. Frederick Kleis of the Department of the Army to the employee
expressing appreciation for his service at the IAAP; an April 19, 1974 certificate of retirement, signed 
by Lieutenant Colonel Kleis, recognizing the employee’s retirement from the federal service; a June 1, 
1942 certificate from the IOP that recognized the employee’s completion of training as a Plant Guard; a
December 19, 1967 certificate issued to the employee (as an employee at the IAAP) by the AMC 
Ammunition School, Savanna Army Depot upon his completion of a Quality Assurance Course; a 
Department of the Army Certificate of Service presented to the employee on May 29, 1963 for 20 years
of federal service; a copy of Day & Zimmerman, Inc., IOP, Retired Employees Reunion badge dated 
May 17, 1986; and a Form DA-2496, dated April 1, 1974, that provided the employee’s AMC career 
record maintained at the Tobyhanna Army Depot.  The form indicated that the employee was employed
by the Department of Army at the IAAP in Burlington, Iowa beginning June 29, 1943.

In summary, [Claimant] stated the following objection

Objection 1:  [Claimant] objected that the Findings of Fact numbered 4, 5, 6 and 7 in the November 
30, 2007 recommended decision were incorrect.  Finding of Fact No. 4 stated that “DOE verified 
[Employee] worked at the DOD part of the IOP from September 9, 1960 to September 20, 1960 and 
from June 8, 1961 to September 22, 1961.”  Finding of Fact No. 5 stated that “[t]he district office did 
not receive sufficient employment evidence to establish that the employee worked on Line 1 at the IOP 
during the SEC period.”  Finding of Fact No. 6 stated that “[t]he district office has not received 
evidence establishing entitlement to compensation on the basis of qualifying employment and a 



specified cancer for purposes of the SEC.”  Finding of Fact No. 7 stated that the district office advised 
[Claimant] of the deficiencies in her claim and provided her the opportunity to correct them.

[Claimant] requested an oral hearing to express her objections to the recommended decision and to 
review the records of the employee’s work history.  A hearing on her objections to the recommended 
decision was held before a FAB Hearing Representative on March 11, 2008 in Burlington, Iowa, with 
[Claimant], [Claimant]’s son and authorized representative, another of [Claimant]’s sons, and her 
daughter-in-law in attendance.  At the hearing, [Claimant]’s son and authorized representative testified
that the employee’s computation date for his employment at the IOP was 1943 but that he actually 
started working at the IOP in 1942 as a guard, and that the employee retired from the IOP in 1974.  
[Claimant]’s son also testified that [Claimant] was employed at the hospital as head nurse, that 
[Claimant] rode to work with the employee, and that [Claimant] knew that there was a time that the 
employee worked on Line 1.  He stated that the documents indicate that the employee worked at the 
plant for 10,800 days and noted that the SEC requirement is 250 days.  He stated that the employee’s 
pay increase records, which he submitted after the hearing, prove the employee’s length of 
employment.  He explained that the DOE evidence indicating that the employee worked at the IOP 
from September 9, 1960 to September 20, 1960 and from June 8, 1961 to September 22, 1961 was 
erroneous and reflected his own employment at the plant.  He explained that the mix-up by DOE 
occurred due to the fact that he and the employee have the same name.  [Claimant]’s son testified that 
he obtained and reviewed the employee’s employment records at the plant from 1942 through 1974.
 He submitted an email dated February 25, 2008, marked as Exhibit 1, from Marek Mikulski of the 
Burlington AEC Plant Former Workers Program, which confirms that DOE incorrectly verified the 
employee’s employment at the Plant, by providing the employment dates of the employee’s son, who 
also worked at the plant.   

[Claimant]’s son testified that the employee worked at the fire department at the plant, and thus had 
access to Line 1.  He testified that he lunched with the employee at Line 1.  He stated that [Claimant] 
drove the employee to work every day and dropped him off at the guard gate at Line 1.  He stated that 
the records submitted, including the employee’s job descriptions, have numerous references to the 
employee having access to all lines at the IOP.  [Claimant]’s son also read information from several 
affidavits into the record, noting that the actual affidavits would be submitted immediately after the 
hearing.  He identified a photograph, submitted with the objection letter, of the employee wearing a 
badge that stated “all areas.” 

At the hearing, [Claimant] presented the following documents as evidence:  a Department of the Army
job description for an “Ammunition Loading Inspector, Leader,” dated April 20, 1960; a Department of
the Army job description for an “Ammunition Loading Inspector, Lead Foreman,” dated February 15, 
1965; a Department of the Army job description for an “Ammunition Loading Inspector, Lead 
Foreman,” dated July 19, 1955; a Department of the Army Certificate of Training for “One Year 
Firefighter-Guard Training” given at the IOP dated May 29, 1950; a Department of Army Form 873, 
Certificate of Clearance dated May 29, 1957 from IOP; a Department of the Army Notification of 
Personnel Action dated October 30, 1950, which reflects the promotion of [Employee] from Guard 
(Crew Chief) to Guard (Captain); an affidavit by a friend of the employee who attested that the 
employee worked all over the IOP as a guard-quality control; an affidavit by a work associate of the 
employee who attested that he worked at the IOP on Line 1 as a guard and quality control from 1960 to 
April 1974, and that she and the employee had lunch and worked together on Line 1; an affidavit of a 
work associate of the employee who attested that she worked for the employee in the Quality 
Assurance Department on all lines; an affidavit by [Claimant]’s son and authorized representative, 
who identified himself as a work associate and son of the employee.  In this affidavit, [Claimant]’s son



and authorized representative attested that the employee worked in Quality Assurance and as a Guard at
the IAAP as a federal employee.  He stated that he knew this because he was employed to cut grass on 
Line 1 and that he had lunch with the employee there.  He stated that the employee had clearance to be 
on Line 1 because he was not required to be accompanied by a guard.  [Claimant] also submitted an 
affidavit by [Claimant]’s other son, who attested that his father worked at the AEC at IOP from 
December 1942 to April 1974 as a Guard and Quality Control supervisor; and her own affidavit, in 
which she attested that the employee worked at the IOP on Line 1.  [Claimant] also attested that the 
employee was a Guard and Quality Control Supervisor working throughout the plant with access to all 
Lines. [Claimant] further stated that she rode to work with the employee and often let him off at Line 
1 while she continued on to her job at the hospital.

A copy of the hearing transcript was sent to [Claimant] on March 24, 2008, who provided additional 
comments on the hearing transcript.  On April 11, 2008, FAB received [Claimant]’s son and authorized
representative’s letter expressing his disappointment in the hearing because [Claimant] was not 
provided an opportunity to discover evidence from the Department of Labor indicating that the 
employee did not work on Line 1 for at least 250 days.  [Claimant]’s son also provided a copy of 
Congressman Dave Loebsack’s March 19, 2008 inquiry to the Department of Labor regarding the 
status of [Claimant]’s claim.  The letter also referred to the FAB Hearing Representative’s March 25, 
2008 call confirming that kidney cancer is a “specified cancer.”  He stated his concern that the exhibits 
submitted at the hearing were not reproduced in the hearing transcript, and emphasized that the exhibits
were more probative than the hearing testimony.  He provided a summary of the content of the six 
affidavits and personnel records submitted at the hearing and expressed concern whether the 
documentation would be reviewed and considered.

Response:  The additional documents [Claimant] submitted with her objections and at the hearing 
establish that the employment dates provided for the employee by DOE were incorrect and, in fact, 
reflected the employment dates of the employee’s son, who also worked at the plant.  Based on the new
evidence [Claimant] submitted, a new finding has been made below that the employee was employed 
by the Department of the Army at the IAAP in Burlington, Iowa from June 29, 1943 to April 1, 1974.  

The documents [Claimant] submitted with her objections include a copy of a June 1, 1942 certificate 
from the Iowa Ordnance Plant recognizing the employee’s completion of training as a Plant Guard.  At 
the hearing, [Claimant] submitted a June 20, 1959 Federal Government/Civil Service Experience and 
Qualification Statement (SG-55) for the employee, which indicated that he was employed at the IAAP 
from February 11, 1952 to at least June 20, 1959 as an ammunition loading inspector in the Inspection 
Division; from August 6, 1950 to February 10, 1952 as a Captain in the Guard Department; and from 
June 29, 1947 to May 27, 1949 as an Ammunition & Equipment Storage Foreman in the Transportation
& Storage Division.  [Claimant] submitted, with her objection, a June 20, 1959 Government 
employment application with a handwritten resume, signed by the employee.  The application states he 
was employed at the IOP from June 29, 1947 to May 27, 1949 as an Ammo & Equipment Storage 
Foreman in the Transportation and Storage Division.  A May 27, 1948 Application for Federal 
Employment, signed by the employee, states he was employed at the IOP as a Munitions Handler 
Foreman beginning June 1947; a Material Receiver and Checker from January 1947 to June 1947; a 
Guard from May 1946 to January 1947; and a Guard from December 1942 to May 1944 (shell and 
bomb loading).  An October 30, 1950 Department of the Army Notification of Personnel Action 
reflects the promotion of the employee from Guard (Crew Chief) to Guard (Captain).

[Claimant] provided additional documentation, including EE-4 affidavits, work records for the 
employee, and testimony at the hearing indicating that the employee was employed by the Department 



of the Army at the IAAP from June 29, 1943 to April 1, 1974 and that the employee worked on Line 1 
for at least 250 days during March 1949 through 1974.  The evidence reflects that the employee was 
diagnosed with renal cell adenocarcinoma on June 29, 1992.  All of the evidence [Claimant] submitted
with her objections and at the hearing has been reviewed and considered by FAB. 

Objection 2:  [Claimant] stated that the claim adjudication process was frustrating and difficult.  She 
expressed her dissatisfaction with the way some of the claims examiners handled her claim. 

Response:  It is regrettable that [Claimant] experienced some difficulty during the processing of her 
claim.  The Division of Energy Employees Occupational Illness Compensation (DEEOIC) customer 
service policy affirms DEEOIC’s commitment to serving its customers with excellence.  It is 
DEEOIC’s responsibility to work with its customers to improve the practical value of the information, 
services, products, and distribution mechanisms it provides and the importance of interacting 
proactively with customers, identifying their needs, and integrating these needs into DEEOIC program 
planning and implementation.  The highest level of customer service is expected in all dealings with 
individuals conducting business with DEEOIC.  As representatives of DEEOIC, all staff members are 
expected to be courteous, professional, flexible, honest and helpful.

After considering the written record of the claim, [Claimant]’s letters of objection, along with the 
testimony and objections presented at the hearing, FAB hereby makes the following: 

FINDINGS OF FACT

1. [Claimant] filed a claim for survivor benefits under EEOICPA on June 12, 2007.  

2. The employee was employed by the Department of the Army at the IOP from June 29, 1943 to 
April 1, 1974. The employee worked for at least 250 work days on Line 1 during the period 
March 1949 through 1974. 

3. The employee was diagnosed with renal cell adenocarcinoma on June 29, 1992. 

4. The employee died on May 21, 1996 as a consequence of congestive heart failure due to 
pneumonia.  [Claimant] is the surviving spouse of the employee. 

5. An October 1, 1963 permit indicates that the Army granted the AEC a revocable permit to use 
certain buildings and land within the IOP for a ten year period, subject to conditions, including 
that the AEC pay the Army’s cost in “producing and supplying any utilities and other services 
furnished” for the AEC’s use.  The permit did not obligate the Army to provide any specific 
services to the AEC, and does not in itself constitute a contract for the provision of services 
between the Army and the AEC by which the AEC paid the U.S. Army to provide services on 
Line 1. 

Based on the above-noted findings of fact in this claim, FAB hereby makes the following:

CONCLUSIONS OF LAW

The undersigned has carefully reviewed the testimony, the evidence of record, and the November 30, 
2007 recommended decision issued by the Cleveland district office.  Based on [Claimant]’s objections,



testimony at the hearing, and the evidence of record, [Claimant]’s survivor claim for benefits under 
Parts B and E for the employee’s kidney cancer and “lung condition” is denied.

Part B of EEOICPA provides benefits to eligible current or former employees of DOE, and certain of 
its vendors, contractors and subcontractors, and to survivors of such individuals.  To be eligible, an 
employee must have sustained cancer, chronic silicosis, beryllium sensitivity or chronic beryllium 
disease while in the performance of duty at a covered DOE facility, atomic weapons employer facility, 
or a beryllium vendor facility during a specified period of time. 

With respect to claims for cancer arising out of work-related exposure to radiation under Part B, the 
SEC was established by Congress to allow the adjudication of certain claims without the completion of 
a radiation dose reconstruction.  See 42 C.F.R. § 83.5 (2007).  The Department of  Labor (DOL) can 
move directly to a decision on cases involving a “specified cancer” contracted by a member of the SEC
because the statute provides a presumption that specified cancers contracted by a member were caused 
by the worker’s exposure to radiation at a covered facility.  A “specified cancer” is any cancer 
described in the list appearing at 20 C.F.R. § 30.5(ff) (2007).

On June 19, 2005, employees of DOE or DOE contractors or subcontractors employed at the 
IOP/IAAP (Line 1) during the period March 1949 through 1974 who were employed for a number of 
work days aggregating at least 250 work days either solely under this employment or in combination 
with work days within the parameters (excluding aggregate work day requirements) established for 
other classes of employees in the SEC were added to the SEC.  70 Fed. Reg. 37409 (June 29, 2005).

In order for an employee to be afforded coverage under EEOICPA, the employee must be a “covered 
employee.”  42 U.S.C. § 7384l(11)(B).  The evidence of record demonstrates that the employee was 
employed by the Department of the Army at the IAAP from June 29, 1943 to April 1, 1974, and that he 
worked for at least 250 work days on Line 1 during the period March 1949 through 1974.  He was 
diagnosed with kidney cancer on June 29, 1992, and kidney cancer is a specified cancer.  However, the 
evidence is insufficient to show that the Department of the Army was a DOE contractor or 
subcontractor.  Consequently, the employee does not qualify as a “covered employee with cancer,” 
under EEOICPA.  See 42 U.S.C. § 7384l(9)(A).

Part E of EEOICPA provides compensation and medical benefits to DOE contractor employees 
determined to have contracted a covered illness through exposure to a toxic substance at a DOE 
facility.  See 42 U.S.C. § 7385s(2); 20 C.F.R. § 30.5(p). 

The term “Department of Energy contractor employee” means any of the following:

(A)  An individual who is or was in residence at a Department of Energy facility as a researcher for one
or more periods aggregating at least 24 months.

(B)  An individual who is or was employed at a Department of Energy facility by— 

(i)  an entity that contracted with the Department of Energy to provide management and operating, 
management and integration, or environmental remediation at the facility; or

(ii)  a contractor or subcontractor that provided services, including construction and maintenance, at the
facility.  



42 U.S.C. § 7384l(11).  

On June 3, 2003, DEEOIC issued EEOICPA Bulletin No. 03-26, which provides guidance to its staff 
with respect to the adjudication of EEOICPA claims filed by current or former employees of state or 
federal government agencies seeking coverage as a "DOE contractor employee.”  The policy and 
procedures outlined in this Bulletin only apply to state and federal agencies that have/had a contract or 
an agreement with DOE.  The Bulletin states that a civilian employee of a state or federal government 
agency can be considered a "DOE contractor employee" if the government agency employing that 
individual is:  (1) found to have entered into a contract with DOE for the accomplishment of one or 
more services it was not statutorily obligated to perform, and (2) DOE compensated the agency for that
activity.  Thus, a civilian employee of DOD who meets the criteria required to be considered a DOE 
contractor employee is not excluded from EEOICPA coverage solely because they were employed by 
DOD.

The evidence of record includes an October 1, 1963  Department of the Army document entitled 
“Permit to other Federal Government Department or Agency to Use Property on Iowa Army 
Ammunition Plant, Iowa.”  The permit indicates that the Army granted the AEC a revocable permit to 
use certain buildings and land within the IAAP for a ten-year period, subject to conditions, including 
that the AEC pay the Army’s cost in “producing and supplying any utilities and other services 
furnished” for the AEC’s use.  Because the condition did not obligate the Army to provide any specific 
services to the AEC, it is insufficient to establish that a contract for the provision of services between 
the Army and the AEC existed by which the AEC paid the U.S. Army to provide services on Line 1 that
the Army was not otherwise statutorily obligated to perform.

Section 30.110(c) of the regulations provides that any claim that does not meet all of the criteria for at 
least one of the categories including a “covered employee” (as defined in § 30.5(p)) as set forth in the 
regulations must be denied.  See 20 C.F.R. §§ 30.5(p), 30.110(b) and (c).  

The evidence of record does not show that the employee was employed by a DOE contractor or 
subcontractor as required by 42 U.S.C. § 7384l(11).  Accordingly, [Claimant]’s claim under EEOICPA
is denied.

Washington, D.C.

Susan von Struensee

Hearing Representative 

Final Adjudication Branch

EEOICPA Fin. Dec. No. 10024820-2006 (Dep’t of Labor, April 17, 2006)

NOTICE OF FINAL DECISION

This is the final decision of the Office of Workers’ Compensation Programs (OWCP) on your claim for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended, 42 U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim 
for benefits under Part E is denied.



STATEMENT OF THE CASE

On October 1, 2001, you filed Form EE-1, Claim for Benefits under the Energy Employees 
Occupational Illness Compensation Program Act indicating that you were diagnosed with beryllium 
sensitivity and that you worked at a Department of Energy (DOE) facility.

On Form EE-3, Employment History, you stated that you were employed at the U.S. Department of 
Energy, Albuquerque Operations Office, assigned to the Rocky Flats Area Office in Golden, CO from 
1958 to May 5, 1978.  Kaiser-Hill, the Rocky Flats Plant operator, stated that there were no records to 
support you were employed directly by the plant operator, however; you were issued a radiation 
monitoring badge from September 29, 1958 to May 5, 1978.

A beryllium lymphocyte transformation test from blood drawn on March 24, 1997, revealed an 
abnormal response to beryllium sulfate.  

On March 10, 2003, the Final Adjudication Branch accepted your claim for the medical monitoring of 
beryllium sensitivity.  

On October 25, 2001, you filed Form KK-1, Request for Review by Medical Panels, with the 
Department of Energy (DOE) under Part D of the Act.  On October 28, 2004, Part E of EEOICPA was 
created when Congress repealed Part D of EEOICPA, and your claim is now being processed under 
Part E.

The Denver district office confirmed that you were a federal employee employed by the Atomic Energy
Commission at Rocky Flats from September 29, 1958 to May 5, 1978.

On March 21, 2006, the Denver district office issued a recommended decision denying your claim for 
benefits under Part E of the Act, as you were not a “covered DOE contractor employee.”  After 
reviewing the evidence in your claim, the Final Adjudication Branch makes the following:

FINDINGS OF FACT

1. You filed a claim for compensation under the former Part D of the Act on October 25, 2001.

2. You were a federal employee directly employed by the Atomic Energy Commission at the 
Rocky Flats Plant, from September 29, 1958 to May 5, 1978; therefore, you cannot be 
considered a DOE contractor employee.

3. You were diagnosed with beryllium sensitivity on March 24, 1997. 

Based on the above noted findings of fact in this claim, the Final Adjudication Branch makes the 
following:

CONCLUSIONS OF LAW
Pursuant to the regulations implementing of EEOICPA, a claimant has 60 days from the date of 
issuance of the recommended decision to raise objections to that decision to the Final Adjudication 
Branch pursuant to 20 C.F.R. § 30.310(a).  If an objection is not raised during the 60-day period, the 
Final Adjudication Branch will consider any and all evidence in the record and issue a final decision 



affirming the district office’s recommended decision pursuant to 20 C.F.R. § 30.316(a).  On March 31, 
2006, the Final Adjudication Branch received your written notification waiving any and all objections 
to the recommended decision.

A “covered Part E employee” means, under Part E of the Act, a Department of Energy contractor 
employee or RECA section 5 uranium worker who has been determined by OWCP to have contracted a
covered illness through exposure at Department of Energy facility or a RECA section 5 facility, as 
appropriate. See 20 C.F.R. § 30.5(p).   

You have not established that you were a DOE contractor employee pursuant to 42 U.S.C. § 7385s(1) 
of the EEOICPA.

You are not entitled to compensation pursuant to Part E.  

The undersigned has thoroughly reviewed the case record and finds that it is in accordance with the 
facts and the law in this case.  It is the decision of the Final Adjudication Branch that your claim under 
Part E is denied.

Denver, Colorado

Anna Navarro

Hearing Representative

EEOICPA Fin. Dec. No. 10028664-2006 (Dep’t of Labor, August 24, 2006)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This decision of the Final Adjudication Branch concerns the above claim for compensation under the 
Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 U.S.C. § 
7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for benefits is denied.  A 
copy of this decision will be provided to your authorized representative.

STATEMENT OF THE CASE

On August 27, 2001, you filed Form EE-2, Claim for Survivor’s Benefits and a Request for Review by 
Medical Panels under EEOICPA.  You stated on the Form EE-2 that you were filing for the aplastic 
anemia of your late spouse, [Employee], hereinafter referred to as “the employee.”  The death 
certificate shows the employee died on March 5, 1997 from intracerebral hemorrhage, severe 
thrombocytopenia, and myelodysplastic syndrome.

On the Form EE-3, Employment History, you stated that the employee was employed in Oak Ridge, 
Tennessee as a quality assurance inspector by Union Carbide Corporation, Nuclear Division, at the 
K-25 gaseous diffusion plant from 1952 to June 30, 1974.  In a letter dated June 1, 2001, you stated 
that the employee worked at the Y-12 plant from June 30, 1952 to June 28, 1974.  The district office 
verified the employee was actually an employee of the Atomic Energy Commission (AEC) (which 
became the Department of Energy (DOE)) who worked at K-25 for at least 250 days from 1963 to June



30, 1974, as a quality assurance specialist.

In support of your claim for survivorship, you submitted your marriage certificate, showing you 
married the employee on February 3, 1945, and the employee’s death certificate, showing you were the 
employee’s spouse on the date of his death.

Because there are no requirements under Part B of the Act that an employee who qualifies for 
membership in the Special Exposure Cohort (SEC) with a specified cancer be a “contractor employee,”
your claim under that portion of the Act was approved by final decision dated March 12, 2002.

However, because the necessary elements to establish covered employment were not met under Part E 
of the Act, the Jacksonville district office issued a recommended denial on April 4, 2006.  The decision 
found that the employee did not qualify as a “DOE contractor employee” as described under the Act.  
The recommended decision informed you that you had sixty days to file any objections, in accordance 
with § 30.310(b) of the implementing regulations, and that period ended on June 3, 2006.  20 C.F.R. § 
30.310(b).

OBJECTIONS

On April 14, 2006, the Final Adjudication Branch (FAB) received a letter from Congressman John J. 
Duncan, Jr.  The letter from Congressman Duncan included a letter from you, dated April 7, 2006, 
objecting to the recommended decision and requesting an oral hearing.  The hearing was held by the 
undersigned in Oak Ridge, Tennessee, on July 12, 2006.  You and your attorney were both duly 
affirmed to provide truthful testimony.

In the letter of objection, you stated that written evidence was included, but there were no enclosures.  
At the hearing, your attorney submitted copies of the employee’s job description and specific 
objections to the recommended decision.  He stated that the recommended decision issued in 2002 
found that the employee was an employee of Union Carbide and this should be binding on any future 
decisions.  He noted that a Physicians Panel review under former Part D of the Act was completed and 
the Secretary of Energy accepted the Panel’s affirmative determination that the employee’s 
myelodysplastic syndrome was due to exposure to a toxic substance at a DOE facility.  He stated that 
the physicians on the panel ruled that the employee was a DOE contractor employee and that should be
binding on the Department of Labor (DOL).  He stated that the Part E procedures required acceptance 
of these types of claims.  He also argued that the employee should be considered a “researcher” under 
the Act, since Congress did not provide a definition of a researcher, and the job duties of the employee 
“would constitute nuclear materials research done on behalf of the AEC in the area of quality 
assurance.”  

One of the documents submitted shows that the employee also performed his job duties for the AEC at 
other facilities, such as the Kerr McGee facility in Guthrie, Oklahoma[1], and the Union Carbide 
facility in Wood River Junction, Rhode Island.[2]  The employee’s resume states he worked for the 
AEC in Oak Ridge from 1952 to June 30, 1974, verifying that contractors followed building codes and 
specifications to meet the contracts issued by the AEC and inspected the manufacturing of equipment 
made of various types of metal.  He also stated that he worked for the AEC from 1946 to 1952 as a 
security inspector at various AEC installations throughout the United States.  The periods from 1940 to 
1946 and from 1950 to 1952 were military service.



In accordance with §§ 30.314(e) and (f) of the implementing regulations, a claimant is allowed thirty 
days after the hearing is held to submit additional evidence or argument, and twenty days after a copy 
of the transcript is sent to them to submit any changes or corrections to that record.  20 C.F.R. §§ 
30.314(e), 30.314(f).  On July 21, 2006, the transcript was forwarded to you and your attorney.  You 
did not provide any corrections or changes to the transcript.

On July 26, 2006, the Final Adjudication Branch received a submission from your attorney, reiterating 
the objections and arguments set forth during the hearing.  

FINDINGS OF FACT

1.  You filed a claim for survivor’s benefits under the Act.

2.  The employee was diagnosed with myelodysplastic syndrome on April 19, 1996 and his death on 
March 5, 1997 resulted from that condition.

3.  The employee worked for the Department of Energy at the Y-12 plant and the K-25 gaseous 
diffusion plant from at least 1963 to June 30, 1974, with intermittent periods at other facilities.

4.  You were the employee’s spouse at the time of his death and at least a year prior.

CONCLUSIONS OF LAW

The undersigned has reviewed the facts, the recommended decision issued by the Jacksonville district 
office on April 4, 2006, and the information received before, during, and after the hearing.

The eligibility criteria for claims under Part E of EEOICPA are discussed in the regulations, which 
require that the employee be a Department of Energy contractor employee as defined in § 30.5(w).  
Section 30.5(w) of the regulations and § 7384l of the Act define a Department of Energy contractor 
employee to be (1) an individual who is or was in residence at a DOE facility as a researcher for one or 
more periods aggregating at least 24 months; or (2) an individual who is or was employed at a DOE 
facility by: (i) an entity that contracted with the DOE to provide management and operation, 
management and integration, or environmental remediation at the facility; or (ii) a contractor or 
subcontractor that provided services, including construction and maintenance, at the facility.  20 C.F.R. 
§ 30.5(w); 42 U.S.C. § 7384l(11).  

The finding in a recommended decision that the employee was employed by Union Carbide is not 
legally binding, since only final decisions can be considered the legal determination of the Department 
of Labor.  The Physicians Panel review finding of covered employment is also not binding on the 
Department of Labor.  Under Part D, the DOE was to serve as a liaison with the various state workers’ 
compensation authorities, and as the letter from the DOE states, a filing under the appropriate state 
system would have been necessary.  A finding that the employee was a federal government employee 
would likely have resulted in a negative decision from the state workers’ compensation authority.

The evidence submitted does not establish that the employee meets the definition of a DOE contractor 
employee or a researcher.  An employee of the federal government cannot be considered an employee 
of a government contractor or subcontractor, unless the government agency by which they were/are 



employed had/has a contract with the DOE to provide services that meet the criteria established by the 
Act.  42 U.S.C. § 7384l(11).  EEOICPA Bulletin No. 03-26 states that “a civilian employee of a state or
federal government agency can be considered a ‘DOE contractor employee’ if the government agency 
employing that individual is (1) found to have entered into a contract with DOE for the 
accomplishment of. . .services it was not statutorily obligated to perform, and (2) DOE compensated 
the agency for that activity.”[3]  The qualification of a researcher in the Act requires “residence” at a 
DOE facility, which leads to the interpretation that the researcher is likely affiliated with a university or
scientific body, and would logically have the word “researcher” or “research” in their job title or job 
description.  A review of the employee’s job descriptions does not show the use of the word “research” 
or “researcher.”  

The Act does state that a determination under Part B that a Department of Energy contractor [emphasis
added] employee is entitled to compensation under that part for an occupational illness shall be treated 
for purposes of this part [Part E] as a determination that the employee contracted that illness through 
exposure at a Department of Energy facility.  42 U.S.C. § 7385s-4.  If an employee does not fall into 
the category of a contractor employee, then this section of the law does not apply.

You meet the definition of a survivor under Part E of the Act.  42 U.S.C. § 7385s-3(d)(1).  However, 
since the evidence does not establish that the employee was a Department of Energy contractor 
employee, you are not entitled to benefits under Part E of the Act, and the claim for compensation is 
denied.  42 U.S.C. §§ 7385s-4(c)(1)(A), 7385s-3(a)(1)(B).

Jacksonville, FL

Sidne M. Valdivieso

Hearing Representative

[1] There is no facility in Guthrie, Oklahoma listed on the DOE’s Office of Worker Advocacy (OWA) website as a covered 
facility.  The only facility in Oklahoma on the website associated with Kerr-McGee is listed as being in Crescent, 
Oklahoma, and is described as an atomic weapons employer (AWE).

[2] There is no facility in Wood River Junction, Rhode Island listed on the DOE OWA website as a covered facility.  The 
only facility in Rhode Island listed on the website is listed as being in Cranston, Rhode Island, and is described as an AWE.

[3] EEOICPA Bulletin No. 03-26 (issued June 3, 2003).

Federal prisoners 

EEOICPA Fin. Dec. No. 22675-2002 (Dep’t of Labor, April 21, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  Upon a careful review of the facts and an independent review of the record, the 
Final Adjudication Branch concludes that the evidence of record is insufficient to allow compensation 
under the Act.  Accordingly, your claim for benefits is denied.

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/10028664-2006--20060824.htm#_ftn3


STATEMENT OF THE CASE

On February 19, 2002, you filed a Form EE-1 (Claim for Benefits under the EEOICPA), based on 
prostate cancer.  You also filed a Form EE-3 (Employment History) that indicated, from 1944 to 1945, 
you were “assigned to grade work sites when [the] Hanford project was started,” that you were “a 
conscientious objector,” and treated as a prisoner at a camp near Hanford.  You indicated that you are 
unsure if you wore a dosimetry badge.  

You also signed and submitted a Form EE-4 (Employment History Affidavit) that provided additional 
employment information.  You wrote that you worked, from May 15, 1944 to May 15, 1945, for the 
“United States Dept. of Corrections, Columbia Road Camp, Hanford Area, WA.”  You continued that 
you were a “Grader operator in and around all of the atomic energy facilitys and surrounding area.”  A 
representative of the Department of Energy (DOE) reported that it had searched various employment 
records, including the records of General Electric (GE), Hanford Environmental Health Foundation 
(HEHF) and DuPont, and the Hanford Site contractor records contained no employment information 
regarding you.  

By letters dated March 6, June 18, and August 27, 2002, the Seattle district office advised you that they
had completed the initial review of your claim, and that additional employment and medical evidence 
was needed.  Subsequently, you provided a pathology report dated November 9, 1993, signed by L. K. 
Hatch, M.D., that indicated a diagnosis of moderately differentiated prostatic adenocarcinoma; and 
copies of your medical records relating to possible cancer from Spokane Urology were received.

On September 30, 2002, the district office recommended denial of your claim for benefits.  The district 
office concluded that the DOE did not confirm you worked for a covered facility, subcontractor or 
vendor and you did not submit employment evidence to support that you are a covered employee.  The 
district office also concluded that you are not entitled to compensation as outlined in 42 U.S.C. § 
7384s.  See 42 U.S.C. § 7384s.

On October 7, 2002, you submitted additional employment information related to your work.  You 
indicated that Walter J. Hardy worked with you “in irrigation,” for the U.S. Department of Corrections 
as an irrigation and grader operator, from 1944 to 1945.  An affidavit, signed by Walter J. Hardy, 
indicated he worked, with you, from late 1944 to late 1945, with the U.S. Department of Corrections at 
Hanford, Washington, and that your work consisted of irrigation repair and operation of a road grader.  
He further affirmed that your work covered most areas of the restricted Hanford project.  Also, an 
affidavit, by Don Hughart, affirmed that he was acquainted with you at the Hanford camp, called 
“Columbia Camp,” from sometime in 1944 to late 1945.  He further affirmed that he worked in the 
orchards with you and that you operated a grader “in and around the Hanford Atomic Bomb Projects.”

On December 20, 2002, the Final Adjudication Branch remanded your claim for further development 
of the employment evidence, to determine whether you were an employee of the U.S. Department of 
Corrections in your status as a “prisoner” and if so, whether a contractual agreement existed between 
the U.S. Department of Corrections and the DOE.

By letter dated December 31, 2002, the district office posed certain questions to you regarding your 
claimed employment on the Hanford Site.  The questions inquired whether you received earnings from 
your work, whether you had individual liberty, if you were in a “prisoner status” under the U.S. 
Department of Corrections, if the Columbia Camp was on the Hanford Site, and if you were on the 



Hanford Site all the time.  You responded to the questions that you earned nine cents per hour for your 
labor, that you were followed to the Hanford gate and at night were free to go anywhere in the camp 
area, that you were in a “prisoner status,” that the Columbia Camp was just outside the Hanford gate, 
that you were not always on the Hanford Site but were there during the day in order to work, and that 
you returned to the camp at night.  

On February 17, 2004, the district office again recommended denial of your claim for benefits.  The 
district office concluded that the evidence of record is insufficient to establish that you were present at 
a covered facility as defined under § 7384l(12) while working for the Department of Energy or any of 
its covered contractors, subcontractors or vendors as defined under section 7384l(11) during a covered 
time period.  See 42 U.S.C. § 7384l(11) and (12)  The district office further concluded that you are not 
entitled to compensation pursuant to 42 U.S.C. § 7384s.

FINDINGS OF FACT

1. You filed a claim for employee benefits on February 19, 2002. 

2. You submitted medical documentation adequate to establish a diagnosis of prostate cancer.  

3. You did not provide sufficient evidence to establish that you engaged in covered employment 
under the EEOICPA. 

CONCLUSIONS OF LAW

The undersigned has reviewed the recommended decision issued by the Seattle district office on 
February 17, 2004.  I find that you have not filed any objections to the recommended decision as 
provided by § 30.316(a) of the regulations, and that the 60-day period for filing such objections, as 
provided for in § 30.310(a) has expired.  See 20 C.F.R. §§ 30.310(a), 30.316(a).

In order to be afforded coverage under the Energy Employees Occupational Illness Compensation 
Program Act, you must establish that you were diagnosed as having a designated occupational illness 
incurred as a result of exposure to silica, beryllium, and radiation: cancer, beryllium sensitivity, chronic
beryllium disease, and silicosis.  See 42 U.S.C. § 7384l(15); 20 C.F.R. § 30.110(a).  Further, the illness 
must have been incurred while in the performance of duty for the Department of Energy and certain of 
its vendors, contractors, and subcontractors, or for an atomic weapons employer or facility.  See 42 
U.S.C. § 7384l(4)-(7), (9), (11).  

In order to be afforded coverage under § 7384l(9) of the EEOICPA as a “covered employee with 
cancer,” the claimant must show the employee met any of the following:

(I)                 A Department of Energy employee who contracted that cancer after beginning 
employment at a Department of Energy facility;

(II)              A Department of Energy contractor employee who contracted that cancer after beginning 
employment at a Department of Energy facility;

(III)            An Atomic weapons employee who contracted that cancer after beginning employment at 
an atomic weapons facility.



42 U.S.C. § 7384l(9); 20 C.F.R. § 30.210(b).  The record lacks proof that you worked in covered 
employment under the Act.  Federal prison inmates who worked at a DOE facility for Federal Prison 
Industries, Incorporated (FPI), are not “employees” within the meaning of the EEOICPA and, therefore,
not eligible for benefits under the Act.  The question of prisoners’ employment status for purposes of 
EEOICPA is properly resolved by focusing on the nature of the relationship between the prisoner and 
FPI.  The relationship between an inmate worker and FPI is a compulsory assignment to work rather 
than a traditional contractual employer-employee relationship in which an employee bargains to 
provide his labor in return for agreed upon compensation and is free to quit at will.  Not even FPI’s 
payments to prison laborers are a matter of a contractual right.  Instead, they are remitted to the 
prisoner solely by congressional grace and governed by the rules and regulations promulgated by the 
Attorney General.  Prisoners working for prison-run industries are not considered employees.

The record shows that, by letters dated March 16, June 18, and August 27, 2002, you were requested to 
provide the required information to prove covered employment under the Act.  You did not provide 
sufficient evidence to prove covered employment.

It is the claimant’s responsibility to establish entitlement to benefits under the Act.  The EEOICPA 
regulations at § 30.111(a) state that the claimant bears the burden of proving by a preponderance of the 
evidence, the existence of every criterion under any compensable claim category set forth in § 30.110.  
Proof by a preponderance of the evidence means it is more likely than not that a given proposition is 
true.  Subject to the exceptions expressly provided in the Act and regulations, the claimant also bears 
the burden of providing to the Office of Workers’ Compensation Programs all written medical 
documentation, contemporaneous records, or other records and documents necessary to establish all 
criteria for benefits set forth in the regulations.  See 20 C.F.R. § 30.111(a).  

The record in this case shows that although you submitted medical documentation showing a diagnosis 
of prostate cancer, you did not submit proof of covered employment under the Act.  Federal prison 
inmates who worked at a DOE facility for Federal Prison Industries, Incorporated are not “employees” 
within the meaning of the EEOICPA and, therefore, not eligible for benefits under the Act.  Therefore, 
your claim must be denied for lack of evidence of proof of covered employment under the EEOICPA.  

For the above reasons the Final Adjudication Branch concludes that the evidence of record is 
insufficient to allow compensation under the Act.  Accordingly, your claim for benefits is denied.

Seattle, WA

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch

EEOICPA Fin. Dec. No. 22675-2002 (Dep’t of Labor, April 21, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  Upon a careful review of the facts and an independent review of the record, the 
Final Adjudication Branch concludes that the evidence of record is insufficient to allow compensation 



under the Act.  Accordingly, your claim for benefits is denied.

STATEMENT OF THE CASE

On February 19, 2002, you filed a Form EE-1 (Claim for Benefits under the EEOICPA), based on 
prostate cancer.  You also filed a Form EE-3 (Employment History) that indicated, from 1944 to 1945, 
you were “assigned to grade work sites when [the] Hanford project was started,” that you were “a 
conscientious objector,” and treated as a prisoner at a camp near Hanford.  You indicated that you are 
unsure if you wore a dosimetry badge.  

You also signed and submitted a Form EE-4 (Employment History Affidavit) that provided additional 
employment information.  You wrote that you worked, from May 15, 1944 to May 15, 1945, for the 
“United States Dept. of Corrections, Columbia Road Camp, Hanford Area, WA.”  You continued that 
you were a “Grader operator in and around all of the atomic energy facilitys and surrounding area.”  A 
representative of the Department of Energy (DOE) reported that it had searched various employment 
records, including the records of General Electric (GE), Hanford Environmental Health Foundation 
(HEHF) and DuPont, and the Hanford Site contractor records contained no employment information 
regarding you.  

By letters dated March 6, June 18, and August 27, 2002, the Seattle district office advised you that they
had completed the initial review of your claim, and that additional employment and medical evidence 
was needed.  Subsequently, you provided a pathology report dated November 9, 1993, signed by L. K. 
Hatch, M.D., that indicated a diagnosis of moderately differentiated prostatic adenocarcinoma; and 
copies of your medical records relating to possible cancer from Spokane Urology were received.

On September 30, 2002, the district office recommended denial of your claim for benefits.  The district 
office concluded that the DOE did not confirm you worked for a covered facility, subcontractor or 
vendor and you did not submit employment evidence to support that you are a covered employee.  The 
district office also concluded that you are not entitled to compensation as outlined in 42 U.S.C. § 
7384s.  See 42 U.S.C. § 7384s.

On October 7, 2002, you submitted additional employment information related to your work.  You 
indicated that Walter J. Hardy worked with you “in irrigation,” for the U.S. Department of Corrections 
as an irrigation and grader operator, from 1944 to 1945.  An affidavit, signed by Walter J. Hardy, 
indicated he worked, with you, from late 1944 to late 1945, with the U.S. Department of Corrections at 
Hanford, Washington, and that your work consisted of irrigation repair and operation of a road grader.  
He further affirmed that your work covered most areas of the restricted Hanford project.  Also, an 
affidavit, by Don Hughart, affirmed that he was acquainted with you at the Hanford camp, called 
“Columbia Camp,” from sometime in 1944 to late 1945.  He further affirmed that he worked in the 
orchards with you and that you operated a grader “in and around the Hanford Atomic Bomb Projects.”

On December 20, 2002, the Final Adjudication Branch remanded your claim for further development 
of the employment evidence, to determine whether you were an employee of the U.S. Department of 
Corrections in your status as a “prisoner” and if so, whether a contractual agreement existed between 
the U.S. Department of Corrections and the DOE.

By letter dated December 31, 2002, the district office posed certain questions to you regarding your 
claimed employment on the Hanford Site.  The questions inquired whether you received earnings from 



your work, whether you had individual liberty, if you were in a “prisoner status” under the U.S. 
Department of Corrections, if the Columbia Camp was on the Hanford Site, and if you were on the 
Hanford Site all the time.  You responded to the questions that you earned nine cents per hour for your 
labor, that you were followed to the Hanford gate and at night were free to go anywhere in the camp 
area, that you were in a “prisoner status,” that the Columbia Camp was just outside the Hanford gate, 
that you were not always on the Hanford Site but were there during the day in order to work, and that 
you returned to the camp at night.  

On February 17, 2004, the district office again recommended denial of your claim for benefits.  The 
district office concluded that the evidence of record is insufficient to establish that you were present at 
a covered facility as defined under § 7384l(12) while working for the Department of Energy or any of 
its covered contractors, subcontractors or vendors as defined under section 7384l(11) during a covered 
time period.  See 42 U.S.C. § 7384l(11) and (12)  The district office further concluded that you are not 
entitled to compensation pursuant to 42 U.S.C. § 7384s.

FINDINGS OF FACT

1. You filed a claim for employee benefits on February 19, 2002. 

2. You submitted medical documentation adequate to establish a diagnosis of prostate cancer.  

3. You did not provide sufficient evidence to establish that you engaged in covered employment 
under the EEOICPA. 

CONCLUSIONS OF LAW

The undersigned has reviewed the recommended decision issued by the Seattle district office on 
February 17, 2004.  I find that you have not filed any objections to the recommended decision as 
provided by § 30.316(a) of the regulations, and that the 60-day period for filing such objections, as 
provided for in § 30.310(a) has expired.  See 20 C.F.R. §§ 30.310(a), 30.316(a).

In order to be afforded coverage under the Energy Employees Occupational Illness Compensation 
Program Act, you must establish that you were diagnosed as having a designated occupational illness 
incurred as a result of exposure to silica, beryllium, and radiation: cancer, beryllium sensitivity, chronic
beryllium disease, and silicosis.  See 42 U.S.C. § 7384l(15); 20 C.F.R. § 30.110(a).  Further, the illness 
must have been incurred while in the performance of duty for the Department of Energy and certain of 
its vendors, contractors, and subcontractors, or for an atomic weapons employer or facility.  See 42 
U.S.C. § 7384l(4)-(7), (9), (11).  

In order to be afforded coverage under § 7384l(9) of the EEOICPA as a “covered employee with 
cancer,” the claimant must show the employee met any of the following:

(I)                 A Department of Energy employee who contracted that cancer after beginning 
employment at a Department of Energy facility;

(II)              A Department of Energy contractor employee who contracted that cancer after beginning 
employment at a Department of Energy facility;



(III)            An Atomic weapons employee who contracted that cancer after beginning employment at 
an atomic weapons facility.

42 U.S.C. § 7384l(9); 20 C.F.R. § 30.210(b).  The record lacks proof that you worked in covered 
employment under the Act.  Federal prison inmates who worked at a DOE facility for Federal Prison 
Industries, Incorporated (FPI), are not “employees” within the meaning of the EEOICPA and, therefore,
not eligible for benefits under the Act.  The question of prisoners’ employment status for purposes of 
EEOICPA is properly resolved by focusing on the nature of the relationship between the prisoner and 
FPI.  The relationship between an inmate worker and FPI is a compulsory assignment to work rather 
than a traditional contractual employer-employee relationship in which an employee bargains to 
provide his labor in return for agreed upon compensation and is free to quit at will.  Not even FPI’s 
payments to prison laborers are a matter of a contractual right.  Instead, they are remitted to the 
prisoner solely by congressional grace and governed by the rules and regulations promulgated by the 
Attorney General.  Prisoners working for prison-run industries are not considered employees.

The record shows that, by letters dated March 16, June 18, and August 27, 2002, you were requested to 
provide the required information to prove covered employment under the Act.  You did not provide 
sufficient evidence to prove covered employment.

It is the claimant’s responsibility to establish entitlement to benefits under the Act.  The EEOICPA 
regulations at § 30.111(a) state that the claimant bears the burden of proving by a preponderance of the 
evidence, the existence of every criterion under any compensable claim category set forth in § 30.110.  
Proof by a preponderance of the evidence means it is more likely than not that a given proposition is 
true.  Subject to the exceptions expressly provided in the Act and regulations, the claimant also bears 
the burden of providing to the Office of Workers’ Compensation Programs all written medical 
documentation, contemporaneous records, or other records and documents necessary to establish all 
criteria for benefits set forth in the regulations.  See 20 C.F.R. § 30.111(a).  

The record in this case shows that although you submitted medical documentation showing a diagnosis 
of prostate cancer, you did not submit proof of covered employment under the Act.  Federal prison 
inmates who worked at a DOE facility for Federal Prison Industries, Incorporated are not “employees” 
within the meaning of the EEOICPA and, therefore, not eligible for benefits under the Act.  Therefore, 
your claim must be denied for lack of evidence of proof of covered employment under the EEOICPA.  

For the above reasons the Final Adjudication Branch concludes that the evidence of record is 
insufficient to allow compensation under the Act.  Accordingly, your claim for benefits is denied.

Seattle, WA

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch

In general

EEOICPA Fin. Dec. No. 51813-2004 (Dep’t of Labor, December 27, 2004)

NOTICE OF FINAL DECISION FOLLOWING A HEARING



This is the decision of the Final Adjudication Branch concerning the claims for compensation under 
Part B of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended,
42 U.S.C. § 7384 et seq. (EEOICPA).  For the reasons stated below, the claims for survivor benefits are
denied.

STATEMENT OF THE CASE

On December 2, 2003, [Claimant 1] filed a claim for survivor benefits under Part B of the EEOICPA.  
On February 4, 2004, [Claimant 2] filed for survivor benefits under Part B of the EEOICPA.  On 
March 16, 2004, [Claimant 3] and [Claimant 4] filed claims for survivor benefits under Part B of the 
EEOICPA.  Each claimant filed as a surviving grandchild of Employee].  [Employee] passed away on 
December 7, 1955.  The claimants listed multiple myeloma and uremia amyloidosis as the medical 
conditions on which their claims are based.  The evidence of record is sufficient to establish that 
[Employee] was diagnosed with multiple myeloma, a condition covered under Part B of the Act, in 
March 1955, as evidenced by information on his December 7, 1955 death certificate.

Social Security Earnings statements as well as the work history provided by the claimants, indicate that
[Employee] was employed by various employers in Weldon Spring, MO, in approximately 1945.  The 
record contains social security earnings records for the claimed period of time 

The district office informed each claimant that the Weldon Spring Plant was not a covered facility until 
1957.  The district office afforded each claimant the opportunity to provide evidence to support that 
[Employee] had employment covered under the Act.  The record fails to establish that the claimants 
provided additional employment evidence to the district office for review.

By recommended decision dated April 28, 2004, the Seattle district office recommended denial of each 
of the claims based on its findings that [Employee] is not a covered employee as defined under 42 
U.S.C. § 7384l; and the evidence of record is insufficient to establish that [Employee] was present at a 
covered facility as defined under 42 U.S.C. § 7384l (12) while working for the Department of Energy 
or any of its covered contractors, subcontractors or vendors as defined under 42 U.S.C. § 7384l(11) 
during a covered time period.  

On May 17, 2004, the Final Adjudication Branch received [Claimant 2]’s letter of objection and 
request for an oral hearing.  [Claimant 2] objected to the Seattle district office’s recommended 
decision on the basis of the covered time period which began in 1957.  On June 16, 2004, a hearing was
held in St. Louis, MO at the request of [Claimant 2].  It is noted that [Claimant 1] filed an objection to
the recommended decision but did not request a hearing.  [Claimant 1] participated in the June 16, 
2004 hearing. On June 22, 2004, the Final Adjudication Branch received the June 15, 2004 letter from 
[Claimant 3] and [Claimant 4] objecting to the April 28, 2004, recommended decision.  [Claimant 3] 
and [Claimant 4] object to the Seattle district office’s recommended decision on the basis of the 
covered time period which began in 1957.  

On June 28, 2004, the undersigned contacted [Claimant 3] and explained that the letter of objection 
was received after the hearing had been held, but within the 60 day period in which objections could be
filed.  [Claimant 3] was informed that an oral hearing could be scheduled or they could be added to an 
existing hearing docket.  After conferring with [Claimant 4], [Claimant 3] notified this office that 
they would like to be added to the July 27, 2004 docket of hearings.  By letter dated July 6, 2004, each 
of the claimants were notified that a hearing at the request of [Claimant 3] and [Claimant 4] was to be



conducted July 27, 2004 via telephone.  By letters dated June 28, 2004, and September 1, 2004, each of
the claimants were provided a copy of the transcripts from the June 16, 2004 and July 27, 2004 
hearings respectively.  

At the June 16, 2004 hearing, [Claimant 2] testified that when she was young, the family talked about 
the chemicals her grandfather, [Employee], worked with; he worked unprotected; that [Employee] 
became very ill and the family felt that it was a result of his work.  [Claimant 2] provided testimony 
regarding information found on the internet (Exhibit A) which she felt showed that Weldon Springs 
was opened in 1940 and that the time frame established as the covered periods should be expanded.  
See hearing transcript pages 8 and 10.  [Claimant 2] further testified that her mother talked about 
experiments conducted on [Employee] for “multiple myeloma, for the Japanese, for radiation 
poisoning, investigating on how – what caused it, how the body acts, what to do about it.”  [Claimant 
2] stated that she is researching this issue further.  See hearing transcript page 15.  The records provided
by the Social Security Administration (Exhibit B) indicate that [Employee] worked in Kansas City in 
1942 and 1943.  [Claimant 2] testified that this may indicate that [Employee] worked at the Kansas 
City Plant and is attempting to confirm this.  See hearing transcript page 10.  [Claimant 2] also stated 
that one of her grandfather’s employers, T.A. Rick (Exhibit C), was a subcontractor to Mallinckrodt.

[Claimant 1] testified that his grandfather, [Employee], worked at Weldon Springs and at Kansas City 
and that during this timeframe, [Employee] was exposed to “things that he just did not know about.”  
[Claimant 1] testified that exposure to chemicals resulted in his grandfather’s death.  See hearing 
transcript page 16.  On July 9, 2004, [Claimant 2] requested a 30 day extension in which to provide 
additional evidence. 

The hearing conducted on July 27, 2004, was attended by [Claimant 3].  [Claimant 3] testified that 
she recalled her grandmother stating that her grandfather, [Employee] “wouldn’t have gotten sick if it 
had not been for the plant.”  During the hearing, [Claimant 3] questioned the provisions of the Act.  
On September 1, 2004, the undersigned provided [Claimant 3] with a copy of the Act along with the 
hearing transcript for her review.  

The claimants have not provided any additional evidence or comments to the hearing transcripts.

FINDINGS OF FACT

1.      Each claimant filed a claim for survivor benefits as a grandchild of the employee.  

2.      The claimants listed multiple myeloma and uremia amyloidosis as the medical conditions on 
which their claims are based.  [Employee] was diagnosed with multiple myeloma in March 1955.  
Uremia amyloidosis is not a condition covered under Part B of the Act.

3.      The Atomic Energy Commission (AEC) constructed the Weldon Spring Uranium Feed Materials 
Plant and contracted with the Mallinckrodt Chemical Company to operate the plant starting in June 
1957.  The claimants stated that the employee worked for various employers at the Weldon Spring 
Plant in approximately 1945.  

4.      On April 28, 2004, the Seattle district office issued a recommended decision to deny the claims 
for survivor benefits because the evidence of record is insufficient to establish that [Employee] was 
present at a covered facility while working for the Department of Energy or any of its covered 



contractors, subcontractors or vendors.

5.      The claimants objected to the recommended decision.  [Claimant 2], [Claimant 3], and 
[Claimant 4] each requested a hearing.  [Claimant 1] objected to the recommended decision, but did 
not request a hearing.  

6.      The hearings were held on June 16, 2004 and July 27, 2004. The claimants have not submitted 
any additional evidence or comments on the hearing transcripts, copies of which were sent to the 
claimants on June 28, 2004 and September 1, 2004.



CONCLUSIONS OF LAW

The issue to be decided is whether [Employee] is a covered employee as defined under the Act based 
on the claimed employment in Weldon Spring, MO, in 1945.  According to the updated Department of 
Energy’s facility list, reviewed by the undersigned on December 15, 2004, the Weldon Springs Plant is 
designated as a Department of Energy facility for the period of 1957 to 1967 and again from 1975 
through the present for remediation.[1]  The DOE facility list states in part: “In 1955 the Army 
transferred 205 acres of what had been the Weldon Springs Ordnance Works to the AEC for 
construction of a uranium feed materials plant. The AEC constructed the Weldon Spring Uranium Feed 
Materials Plant at this location and contracted with the Mallinckrodt Chemical Company to operate the 
plant starting in June 1957. The plant was used for uranium refining activities in support of the national
defense program. The AEC closed down the plant in December 1966 after deciding it was obsolete.”

At the June 16, 2004 hearing, [Claimant 2] provided as Exhibit A, information from the internet[2] 
which states in part:  “The Weldon Springs Uranium Feed Materials Plant is on 220 acres of land 
between the Missouri and Mississippi Rivers near St. Louis, Missouri. Weldon Springs Site is located 
at 7295 Highway 94 South in St. Charles, Missouri, on a portion of the former Weldon Springs 
Ordinance Works, a 17,000 acre Army facility operated from 1941-45 which produced explosives. A 
quarry located on the site was used by the Army for limestone to construct the Ordinance Works and 
then as a dump for TNT and DNT contaminated waste and rubble which they burned. In 1955 the Army
transferred some of the property to the AEC who built the Uranium Feed Materials Plant. . . .”
 According to both the DOE facility list and Exhibit A, the Army transferred land to the AEC in 1955.  
The claim is based on employment in 1945.  The established covered time period for the Weldon 
Spring Plant is 1957 to 1967 and from 1975 to the present.  [Employee] passed away in 1955, prior to 
the covered time period. 

To date, the claimants have not provided any evidence in support of their belief that [Employee] may 
have worked at the Kansas City Plant during the covered time period. 

For the foregoing reasons, the undersigned must find that the claimants have not established their 
claims for compensation under Part B of the EEOICPA and that the Recommended Decision of the 
district office is correct.  Therefore, the undersigned hereby affirms the denial of the claims for 
compensation under Part B of the EEOICPA. 

Washington, DC

Linda M. Parker

Hearing Representative

 [1] http://www.eh.doe.gov/advocacy/faclist/findfacility.cfm.

[2] http://nuclearhistory.tripod.com/doe.html.

Non-occupational exposure

EEOICPA Fin. Dec. No. 366-2002 (Dep’t of Labor, June 3, 2003)

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/51813-2004--20041227.htm#_ftnref1


NOTICE OF FINAL DECISION REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  The recommended decision was to deny your claim.  You submitted objections 
to that recommended decision.  The Final Adjudication Branch carefully considered the objections and 
completed a review of the written record.  See 20 C.F.R. § 30.312.  The Final Adjudication Branch 
concludes that the evidence is insufficient to allow compensation under the Act.  Accordingly, your 
claim for benefits is denied. 

     STATEMENT OF THE CASE

On July 31, 2001, you filed a Form EE-2 (Claim for Survivor Benefits under the EEOICPA), stating 
that you were the daughter of [Employee], who was diagnosed with cancer, chronic silicosis, and 
emphysema.  You completed a Form EE-3, Employment History for Claim under the EEOICPA, 
indicating that from December 2, 1944 to May 30, 1975, [Employee] was employed as a heavy mobile 
and equipment mechanic, for Alaska District, Corps of Engineers, Anchorage, Alaska.  

On August 20, 2001, a representative of the Department of Energy (or DOE) indicated that “none of the
employment history listed on the EE-3 form was for an employer/facility which appears on the 
Department of Energy Covered Facilities List.”  Also, on August 29, 2001, a representative of the DOE
stated in Form EE-5 that the employment history contains information that is not accurate.  The 
information from the DOE lacked indication of covered employment under the EEOICPA.



The record in this case contains other employment evidence for [Employee].  With the claim for 
benefits, you submitted a “Request and Authorization for TDY Travel of DOD Personnel” Form 
DD-1610, initiated on November 10, 1971 and approved on November 11, 1971.  [Employee] was 
approved for TDY travel for three days to perform work on Amchitka Island, Alaska, for the 
Department of Defense, Alaska District Corps of Engineers beginning on November 15, 1971.  He was 
employed as a Mobile Equipment Mechanic WG-12, and the purpose of the TDY was noted “to 
examine equipment for potential use on Blair Lake Project.”  The security clearance was noted as 
“Secret.”  You also submitted numerous personnel documents from [Employee]’s employment with the
Alaska District Corp of Engineers.  Those documents include a “Notification of Personnel Action” 
Form SF-50 stating that [Employee]’s service compensation date was December 2, 1944, for his work 
as a Heavy Mobile Equipment Mechanic; and at a WG-12, Step 5, and that he voluntarily retired on 
May 30, 1975.  

The medical documentation of record shows that [Employee] was diagnosed with emphysema, small 
cell carcinoma of the lung, and chronic silicosis.  A copy of [Employee]’s Death Certificate shows that 
he died on October 9, 1990, and the cause of death was due to or as a consequence of bronchogenic 
cancer of the lung, small cell type.

On September 6 and November 5, 2001, the district office wrote to you stating that additional evidence 
was needed to show that [Employee] engaged in covered employment.  You were requested to submit a
Form EE-4, Employment History Affidavit, or other contemporaneous records to show proof of 
[Employee]’s employment at the Amchitka Island, Alaska site covered under the EEOICPA.  You did 
not submit any additional evidence and by recommended decision dated December 12, 2001, the 
Seattle district office recommended denial of your claim.  The district office concluded that you did not
submit employment evidence as proof that [Employee] worked during a period of covered employment
as required by § 30.110 of the EEOICPA regulations.  See 20 C.F.R. § 30.110.  

On January 15 and February 6, 2002, you submitted written objections to the recommended denial 
decision.  The DOE also forwarded additional employment information.  On March 20, 2002, a 
representative of the DOE provided a Form EE-5 stating that the employment history is accurate and 
complete.  However, on March 25, 2002, a representative of the DOE submitted a “corrected copy” 
Form EE-5 that indicated that the employment history provided in support of the claim for benefits 
“contains information that is not accurate.”  An attachment to Form EE-5 indicated that [Employee] 
was employed by the Army Corps of Engineers for the period July 25, 1944 to August 11, 1952, at Fort
Richardson, Alaska; and from August 11, 1952 to May 30, 1975 at Elmendorf Air Force Base, Alaska.  
Further, the attachment included clarifying information:

Our records show that the Corps of Engineers’ was a prime AEC contractor at Amchitka.  
[Employee]’s Official Personnel Folder (OPF) indicates that he was at Forth Richardson and 
Elmendorf AFB, both in Alaska.  The OPF provided no indication that [Employee] worked at 
Amchitka, Alaska.  To the best of our knowledge, Blair Lake Project was not a DOE project. 

Also, on April 3, 2002, a representative of the DOE submitted a Form EE-5 indicating that Bechtel 
Nevada had no information regarding [Employee], but he had a film badge issued at the Amchitka Test
Site, on November 15, 1971.  The record includes a copy of Appendix A-7 of a “Manager’s Completion
Report” which indicates that the U. S. Army Corps of Engineers was a prime AEC (Atomic Energy 
Commission) Construction, Operations and Support Contractor, on Amchitka Island, Alaska.



On December 10, 2002, a hearing representative of the Final Adjudication Branch issued a Remand 
Order.  Noting the above evidence, the hearing representative determined that the “only evidence in the
record with regard to the Army Corps of Engineers status as a contractor on Amchitka Island is the 
DOE verification of its listing as a prime AEC contractor . . . and DOE’s unexplained and unsupported 
verification [of [Employee]’s employment, which] are not sufficient to establish that a contractual 
relationship existed between the AEC, as predecessor to the DOE, and the Army Corps of Engineers.”  
The Remand Order requested the district office to further develop the record to determine whether the 
Army Corps of Engineers had a contract with the Department of Energy for work on Amchitka Island, 
Alaska, and if the work [Employee] performed was in conjunction with that contract.  Further the 
Remand Order directed the district office to obtain additional evidence to determine if [Employee] was
survived by a spouse, and since it did not appear that you were a natural child of [Employee], if you 
could establish that you were a stepchild who lived with [Employee] in a regular parent-child 
relationship.  Thus, the Remand Order requested additional employment evidence and proof of 
eligibility under the Act.    

On January 9, 2003, the district office wrote to you requesting that you provide proof that the U.S. 
Army Corps of Engineers had a contract with the AEC for work [Employee] performed on his TDY 
assignment to Amchitka Island, Alaska for the three days in November 1971.  Further, the district office
requested that you provide proof of your mother’s death, as well as evidence to establish your 
relationship to [Employee] as a survivor.

You submitted a copy of your birth certificate that indicated that you were born [Name of Claimant at 
Birth] on October 4, 1929, to your natural mother and natural father [Natural Mother] and [Natural 
Father].  You also submitted a Divorce Decree filed in Boulder County Court, Colorado, Docket No. 
10948, which showed that your biological parents were divorced on October 10, 1931, and your 
mother, [Natural Mother] was awarded sole custody of the minor child, [Name of Claimant at 
Birth].  In addition, you submitted a marriage certificate that indicated that [Natural Mother] married 
[Employee] in the State of Colorado on November 10, 1934.  Further, you took the name [Name of 
Claimant Assuming Employee’s Last Name] at the time of your mother’s marriage in 1934, as 
indicated by the sworn statement of your mother on March 15, 1943.  You provided a copy of a 
Marriage Certificate to show that on August 19, 1949, you married [Husband].  In addition, you 
submitted a copy of the Death Certificate for [Name of Natural Mother Assuming Employee’s Last 
Name] stating that she died on May 2, 1990.  The record includes a copy of [Employee]’s Death 
Certificate showing he died on October 9, 1990.  

You also submitted the following additional documentation on January 20, 2003:  (1) A copy of 
[Employee’s] Last Will and Testament indicated that you, [Claimant], were the adult daughter and 
named her as Personal Representative of the Estate; (2) Statements by Jeanne Findler McKinney and 
Jean M. Peterson acknowledged on January 17, 2003, indicated that you lived in a parent-child 
relationship with [Employee] since 1945; (3) A copy of an affidavit signed by [Name of Natural 
Mother Assuming Employee’s Last Name] (duplicate) indicated that at the time of your mother’s 
marriage to [Employee], you took the name [Name of Claimant Assuming Employee’s Last Name]. 

You submitted additional employment documentation on January 27, 2003:  (1) A copy of 
[Employee]’s TDY travel orders (duplicate); (2) A Memorandum of Appreciation dated February 11, 
1972 from the Department of the Air Force commending [Employee] and other employees, for their 
support of the Blair Lake Project; (3) A letter of appreciation dated February 18, 1972 from the 
Department of the Army for [Employee]’s contribution to the Blair Lake Project; and (4) Magazine and
newspaper articles containing photographs of [Employee], which mention the work performed by the 



U.S. Army Corps of Engineers in Anchorage, Alaska.

The record also includes correspondence, dated March 27, 2003, from a DOE representative.  Based on
a review of the documents you provided purporting that [Employee] was a Department of Energy 
contractor employee working for the U.S. Army Corps of Engineers on TDY in November, 1971, the 
DOE stated that the Blair Lake Project was not a DOE venture, observing that “[i]f Blair Lake Project 
had been our work, we would have found some reference to it.”  

On April 4, 2003, the Seattle district office recommended denial of your claim for benefits.  The district
office concluded that the evidence of record was insufficient to establish that [Employee]  was a 
covered employee as defined under § 7384l(9)(A).  See 42 U.S.C. § 7384l(9)(A).  Further, [Employee] 
was not a member of the Special Exposure Cohort, as defined by § 7384l(14)(B).  See 42 U.S. C. § 
7384l(14)(B).  Also, [Employee] was not a “covered employee with silicosis” as defined under §§ 
7384r(b) and 7384r(c).  See 42 U.S.C. §§ 7384r(b) and (c).  Lastly, the recommended decision found 
that you are not entitled to compensation under § 7384s.  See 42 U.S.C. § 7384s.  

On April 21, 2003, the Final Adjudication Branch received your letter of objection to the recommended
decision and attachments.  First, you contended that the elements of the December 10, 2002 Remand 
Order were fulfilled because you submitted a copy of your mother’s death certificate and further proof 
that [Employee] was your stepfather; and that the letter from the district office on April 4, 2003 
“cleared that question on page three – quote ‘Our records show that the Corps of Engineers was a 
prime AEC contractor at Amchitka.’”  

Second, you stated that further clarification was needed as to the condition you were claiming. You 
submitted a death certificate for [Employee] showing that he died due to bronchogenic cancer of the 
lung, small cell type, and noted that that was the condition you alleged as the basis of your claim on 
your first Form, associated with your claim under the EEOICPA.



Third, you alleged that, in [Employee]’s capacity as a “Mobile Industrial Equipment Mechanic” for the
Army Corps of Engineers, “he was required to work not only for the DOD (Blair Lake project) but also
for DOE on the Amchitka program.  For example: on March 5, 1968 he was sent to Seward, Alaska to 
‘Inspect equipment going to Amchitka.’  He was sent from the Blair Lake project (DOD) to Seward for 
the specified purpose of inspecting equipment bound for Amchitka (DOE).  Thus, the DOE benefited 
from my father’s [Corp of Engineers] expertise/service while on ‘loan’ from the DOD.  Since the 
closure of the Amchitka project (DOE), the island has been restored to its original condition.  . . . 
Therefore, my dad’s trip to Amchitka to inspect equipment which might have been used at the Blair 
Lake project benefited not only DOD but also DOE.  In the common law, this is known as the ‘shared 
Employee’ doctrine, and it subjects both employers to liability for various employment related issues.” 

On May 21, 2003, the Final Adjudication Branch received your letter dated May 21, 2003, along with 
various attachments.  You indicated that the U.S. Army Corps of Engineers was a contractor to the 
DOE for the Amchitka Project, based upon page 319 of an unclassified document you had previously 
submitted in March 2002.  Further, you indicated that [Employee] had traveled to Seward, Alaska to 
inspect equipment used at on-site operations for use on Amchitka Island by the Corps of Engineers for 
the DOE project, and referred to the copy of the Corps of Engineers TDY for Seward travel you 
submitted to the Final Adjudication Branch with your letter of April 18, 2003.  Also, you indicated that 
[Employee] traveled to Amchitka, Island in November 1972 to inspect the equipment referenced 
above, which had been shipped from Seward, Alaska.  You indicated that [Employee] was a mobile 
industrial equipment mechanic, and that his job required him to travel.  You attached the following 
documents in support of your contention that the equipment [Employee] inspected could have included
equipment belonging to the Corps of Engineers:  Job Description, Alaska District, Corps of  Engineers 
(previously submitted), and an Employee Performance Appraisal.  

In addition, you indicated [Employee] was required to travel to remote sites throughout Alaska in order
to perform his job with the Corps of Engineers, and in support of this you referred to your electronic 
mail sent to the Seattle District Office on January 7, 2003.  You indicated that, since [Employee] was 
required to travel to Amchitka as a part of his regular duties as a mobile industrial equipment mechanic,
it was possible that the equipment he inspected on the November 15, 1971 trip to Amchitka included 
equipment owned by the Corps as well as inspection of equipment owned by private contractors.  You 
attached a copy of a document entitled, “Affidavit,” dated May 21, 2003, signed by Erwin L. Long.  
Mr. Long stated that he was head of the Foundations Material Branch for the Corps of Engineers at the 
time of his retirement, and that in 1971 he had been Head of the Rock Design Section.  Mr. Long 
indicated that he did not spend any time on Amchitka Island, that he had known [Employee] since 
1948, and that he “believe[d]” [Employee]’s travel to Amchitka for his job would have required him to 
track equipment belonging to the Corps of Engineers, and that [Employee] would also have 
“performed required maintenance on the equipment before preparing [it] for shipping off Amchitka 
Island.”  Mr. Long also stated that [Employee] would not talk about his work on Amchitka since it was
classified.  Finally, you attached a TDY dated March 4, 1968, as well as a travel voucher/subvoucher 
dated March 15, 1968, to support that [Employee]’s mission to Amchitka had been completed.  

FINDINGS OF FACT
1.         On July 31, 2001, [Claimant] filed a claim for survivor benefits under the EEOICPA as the 
daughter of [Employee].

2.         [Employee] was diagnosed with small cell bronchogenic carcinoma of the lung and chronic 
silicosis.



3.         [Employee] was employed by the U.S. Army Corps of Engineers for the period from July 25, 
1944 to August 11, 1952, at Fort Richardson, Alaska; and from August 11, 1952 to May 30, 1975 at 
Elmendorf Air Force Base, Alaska.

4.         [Employee]’s employment for the U.S. Army Corps of Engineers on TDY assignment at the 
Amchitka Island, Alaska site in November 1971 was in conjunction with a Department of Defense 
venture, the Blair Lakes Project.

CONCLUSIONS OF LAW

The EEOCIPA implementing regulations provide that a claimant may object to any or all of the 
findings of fact or conclusions of law, in the recommended decision.  20 C.F.R. § 30.310.  Further, the 
regulations provide that the Final Adjudication Branch will consider objections by means of a review of
the written record.  20 C.F.R. § 30.312.  The Final Adjudication Branch reviewer will review the record
forwarded by the district office and any additional evidence and/or argument submitted by the 
claimant.  20 C.F.R. § 30.313.  Consequently, the Final Adjudication Branch will consider the overall 
evidence of record in reviewing the written record.  

In order to be awarded benefits under the Energy Employees Occupational Illness Compensation 
Program Act, the covered employee (or his/her eligible survivors), must first establish that the 
employee has been diagnosed with beryllium illness, cancer, or chronic silicosis.  See 42 U.S.C. § 
7384l(15), 20 C.F.R. § 30.110(a).  The evidence to show proof of an occupational illness is not in 
dispute in this case.  The medical evidence establishes that [Employee] was diagnosed with cancer 
(bronchogenic cancer of the lung, small cell type) and chronic silicosis.  Consequently, [Employee] 
was diagnosed with two illnesses potentially covered under the Act.

Employees of a DOE contractor (or their eligible survivors) are entitled under the EEOICPA to seek 
compensation for a cancer as a member of the Special Exposure Cohort (SEC) or through a 
determination that they incurred cancer that was at least as likely as not related to employment at a 
DOE facility.  42 U.S.C. §§ 7384l(14), 7384l(9)(B)(ii)(II).  To be included in the SEC, a DOE 
employee, DOE contractor employee, or atomic weapons employee must have been employed for an 
aggregate of 250 work days before February 1, 1992, at a gaseous diffusion plant located in Paducah, 
Kentucky, Portsmouth, Ohio, or Oak Ridge, Tennessee or employed before January 1, 1974, by the 
DOE or a DOE contractor or subcontractor on Amchitka Island, Alaska, and have been exposed to 
ionizing radiation in the performance of duty related to the Long Shot, Milrow, or Cannikin 
underground nuclear tests.  42 U.S.C. § 7384l(14).  To qualify as a covered employee with cancer, 
members of the SEC need only establish that they contracted a "specified cancer", designated in section
7384l(17) of the EEOICPA, after beginning employment at a DOE facility or atomic weapons 
employer facility.

While the EEOICPA does not contain a specific definition of a DOE contractor, it does contain a 
definition of a DOE contractor employee that, in effect, defines what a DOE contractor is.  Section 
7384l(11) of the EEOICPA defines a DOE contractor employee as:

(A)  An individual who is or was in residence at a Department of Energy facility as a 
researcher for one or more periods aggregating at least 24 months.
(B)  An individual who is or was employed at a Department of Energy facility by-

(i)  an entity that contracted with the Department of Energy to provide 



management and operating, management and integration, or 
environmental remediation at the facility; or 
(ii)  a contractor or subcontractor that provided services, including 
construction and maintenance, at the facility.

The question presented in this case is whether [Employee], an employee of the U.S. Army Corps of 
Engineers was, during the time he spent on Amchitka Island, providing management and operation, 
management and integration or environmental remediation services under a contract between the DOE 
and the Army Corps of Engineers.

The undersigned notes that the Atomic Energy Commission’s Managers Completion Report refers to 
the U.S. Army Corp of Engineers, as a prime contractor for work on Milrow and Cannikin.  The work 
to be performed under that contract consisted of “engineering, procurement, construction 
administration and inspection.”

[Employee]’s “Request and Authorization for TDY Travel of DOD Personnel,” initiated on November 
10 and approved on November 11, 1971, was for the purpose of three days work on Amchitka Island, 
Alaska, for the Department of Defense, Alaska District Corps of Engineers.  The purpose of the TDY 
was to “examine equipment for potential use on Blair Lake Project.”

You submitted the following new documents along with your letter to the Final Adjudication Branch 
dated May 21, 2003:  Employee Performance Appraisal for the period February 1, 1966 to January 31, 
1967; Affidavit of Erwin L. Long dated May 21, 2003; Request and Authorization for Military 
Personnel TDY Travel and Civilian Personnel TDY and PCS Travel, dated March 4, 1968; and Travel 
Voucher or Subvoucher, dated March 15, 1968.  None of the documents submitted establish that 
[Employee] was on Amchitka Island providing services pursuant to a contract with the DOE.

The preponderance of the evidence in this case supports the conclusion that [Employee] was on 
Amchitka Island in November 1971 for the sole purpose of inspecting equipment to be used by the 
Department of Defense on its Blair Lake Project.  The documentation of record refers to the Blair Lake 
Project as a Department of Defense project, and the DOE noted in correspondence dated March 27, 
2003, that research was not able to verify that Blair Lake was a DOE project.

While the DOE indicated that [Employee] was issued a dosimetry badge, such evidence may be used 
to establish that he was present on Amchitka Island, not to establish that he was a covered DOE 
employee.  Therefore, [Employee]’s presence on Amchitka Island was to perform work for the 
Department of Defense, and not pursuant to a contract between the DOE and the U.S. Army Corps of 
Engineers.  

The evidence is also insufficient to show covered employment under § 7384r(c) and (d) of the 
EEOICPA for chronic silicosis.  To be a “covered employee with chronic silicosis” it must be 
established that the employee was:

A DOE employee or a DOE contractor employee, who was present for a number of workdays 
aggregating at least 250 work days during the mining of tunnels at a DOE facility located in Nevada or 
Alaska for test or experiments related to an atomic weapon.  

See 42 U.S.C. § 7384r(c) and (d); 20 C.F.R. § 30.220(a).  Consequently, even if the evidence showed 
DOE employment (which it does not since [Employee] worked for the DOD), he was present only 



three days on Amchitka, which is not sufficient for the 250 days required under the Act as a covered 
employee with silicosis.

The undersigned notes that in your objection to the recommended decision, you referred to a “shared 
employee” doctrine which you believe should be applied to this claim.  You contend that on March 5, 
1968, [Employee] was sent to Seward, Alaska to “Inspect equipment going to Amchitka, which might 
have been used at the Blair Lake project [to benefit] not only DOD but also DOE.”  No provision in the
Act refers to a “shared employee” doctrine.  Given the facts of this case, coverage could only be 
established if [Employee] was on Amchitka Island providing services pursuant to a contract with the 
DOE, evidence of which is lacking in this case.  

It is the claimant’s responsibility to establish entitlement to benefits under the EEOICPA.  The 
EEOICPA regulations at § 30.111(a) state that the claimant bears the burden of proving by a 
preponderance of the evidence, the existence of each and every criterion under any compensable claim 
category set forth in section 30.110.  Proof by a preponderance of the evidence means that it is more 
likely than not that the proposition to be proved is true.  Subject to the exceptions expressly provided in
the Act and regulations, the claimant also bears the burden of providing the Office of Workers’ 
Compensation Programs all written medical documentation, contemporaneous records, or other records
and documents necessary to establish any and all criteria for benefits set forth in the regulations.  See 
20 C.F.R. § 30.111(a).

Although you submitted medical evidence to show covered illnesses due to cancer and chronic 
silicosis, the evidence of record is insufficient to establish that [Employee] engaged in covered 
employment.  Therefore, your claim must be denied for lack of proof of covered employment under the
EEOICPA.

Seattle, Washington

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch  

EEOICPA Fin. Dec. No. 27798-2003 (Dep’t of Labor, June 20, 2003)

NOTICE OF FINAL DECISION 

This is the decision of the Final Adjudication Branch concerning your claims for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  Upon a careful review of the facts and an independent review of the record, the 
Final Adjudication Branch concludes that the evidence of record is insufficient to allow compensation 
under the Act.  Accordingly, your claims for benefits are denied. 

STATEMENT OF THE CASE

On April 11, 2002, [Claimant 1] filed a Form EE-2 (Claim for Survivor Benefits under the EEOICPA),
stating that he was the son of [Employee], who was diagnosed with pharyngeal cancer.  An additional 
claim followed thereafter from [Claimant 2] on October 20, 2002.  [Claimant 1] also completed a 
Form EE-3, Employment History, indicating that [Employee] worked for Standard Oil Company, from 



1950 to 1961; the State of Alaska as Deputy Director of Veterans Affairs, from 1961 to 1964; the State 
of Alaska Department of Military Affairs, Alaska Disaster Office, from 1965 to 1979 (where it was 
believed he wore a dosimetry badge); and, for the American Legion from 1979 to 1985.  

In correspondence dated June 24, 2002, a representative of the Department of Energy (DOE) indicated 
that they had no employment information regarding [Employee], but that he had been issued film 
badges at the Amchitka Test Site on the following dates:  October 28, 1965; September 30, 1969; and, 
September 21, 1970.  You also submitted a completed Form EE-4 (Employment Affidavit) signed by 
Don Lowell, your father’s supervisor at the State of Alaska, Department of Public Safety, Division of 
Civil Defense.  According to Mr. Lowell, your father was a radiological officer for the State of Alaska 
and accompanied him to Amchitka Island for Project Longshot on November 29, 1965, and the Milrow
Test on October 2, 1969, as a representative of the State of Alaska.  

Additional documentation submitted in support of your claim included copies of your birth certificates, 
a marriage certificate documenting [Name of Claimant 2 at Birth]’s marriage to [Husband], and the 
death certificate for [Employee], indicating that he was widowed at the time of his death on May 10, 
1993.  In addition, you provided medical documentation reflecting a diagnosis of squamous cell 
carcinoma of the pharyngeal wall in November 1991.

On November 8, 2002, the Seattle district office issued a recommended decision that concluded that 
[Employee] was a covered employee as defined in § 7384l(9)(A) of the Act and an eligible member of 
the Special Exposure Cohort as defined in § 7384l(14)(B) of the EEOICPA, who was diagnosed as 
having a specified cancer, specifically cancer of the hypopharynx, as defined in § 7384l(17) of the Act. 
See 42 U.S.C. 7384l(9)(A), (14)(B), (17).  The district office further concluded that you were eligible 
survivors of [Employee] as outlined in § 7384s(e)(3) of the Act, and that you were each entitled to 
compensation in the amount of $75,000 pursuant to § 7384s(a)(1) and (e)(1) of the EEOICPA.  See 42 
U.S.C. §§ 7384s(a)(1) and (e)(1).

On December 20, 2002, the Final Adjudication Branch issued a Remand Order in this case on the basis 
that the evidence of record did not establish that [Employee] was a member of the “Special Exposure 
Cohort,” as required by the Act.  The Seattle district office was specifically directed to determine 
whether the Department of Energy and the State of Alaska, Department of Public Safety, Division of 
Civil Defense, had a contractual relationship.  

In correspondence dated January 17, 2003, Don Lowell elaborated further on your father’s employment
and his reasons for attending the nuclear testing on Amchitka Island.  According to Mr. Lowell, the 
Atomic Energy Commission (AEC) invited the governors of Alaska to send representatives to witness 
all three tests on Amchitka Island (Longshot, Milrow, and Cannikin).  As such, [Employee] attended 
both the Longshot and Milrow tests as a guest of the Atomic Energy Commission, which provided 
transportation, housing and food, and assured the safety and security of those representatives.  

On February 4, 2003, the district office received an electronic mail transmission from Karen Hatch, 
Records Management Program Officer at the National Nuclear Security Agency.  Ms. Hatch indicated 
that she had been informed by the former senior DOE Operations Manager on Amchitka Island that 
escorts were not on the site to perform work for the AEC, but were most likely there to provide a 
service to the officials from the State of Alaska. 

In correspondence dated February 11, 2003, a representative of the State of Alaska, Department of 



Public Safety, Division of Administrative Services, indicated that there was no mention of Amchitka or 
any sort of agreement with the Department of Energy in [Employee]’s personnel records, but that the 
absence of such reference did not mean that he did not go to Amchitka or that a contract did not exist.  
He further explained that temporary assignments were not always reflected in these records and 
suggested that the district office contact the Department of Military and Veterans Affairs to see if they 
had any record of an agreement between the State of Alaska and the DOE.  By letter dated March 13, 
2003, the district office contacted the Department of Military and Veterans Affairs and requested 
clarification as to [Employee]’s employment with the State of Alaska and assignment(s) to Amchitka 
Island.  No response to this request was received.

On April 16, 2003, the S eattle district office recommended denial of your claims.  The district office 
concluded that you did not submit employment evidence as proof that [Employee] was a member of 
the “Special Exposure Cohort” as defined by § 7384l(14)(B) of the Act, as the evidence did not 
establish that he had been present at a covered facility as defined under § 7384l(12) of the Act, while 
working for the Department of Energy or any of its covered contractors, subcontractors or vendors as 
defined under § 7384l(11) of the Act, during a covered time period.  See 42 U.S.C. § 7384l(11), (12).  
The district office further concluded that you were not entitled to compensation as outlined under § 
7384s(e)(1) of the Act.  See 42 U.S.C. § 7384s(e)(1).  

FINDINGS OF FACT

1.         On April 11 and October 20, 2002, [Claimant 1] and [Claimant 2], respectively, filed claims 
for survivor benefits under the EEOICPA as the children of [Employee]

2.         [Employee] was diagnosed as having squamous cell carcinoma of the hypopharynx.

3.         [Employee] was employed by the State of Alaska, Civil Defense Division, and was present on 
Amchitka Island for Project Longshot on November 29, 1965, and the Milrow Test on October 2, 
1969.   

4.         [Employee]’s employment with the State of Alaska, Civil Defense Division, on assignment to 
Amchitka Island, Alaska, was as a representative of the governor of Alaska. 

CONCLUSIONS OF LAW

The undersigned has reviewed the recommended decision issued by the Seattle district office on April 
16, 2003.  I find that you have not filed any objections to the recommended decision as provided by § 
30.316(a) of the regulations, and that the 60-day period for filing such objections, as provided for in § 
30.310(a) has expired.  See 20 C.F.R. §§ 30.310(a), 30.316(a).  

In order to be awarded benefits under the Energy Employees Occupational Illness Compensation 
Program Act, the covered employee (or his/her eligible survivors), must first establish that the 
employee has been diagnosed with beryllium illness, cancer, or chronic silicosis.  See 42 U.S.C. § 
7384l(15), 20 C.F.R. § 30.110(a).  The evidence to show proof of an occupational illness is not in 
dispute in this case.  The medical evidence establishes that [Employee] was diagnosed as having 
squamous cell carcinoma of the hypopharynx.  Consequently, [Employee] was diagnosed with an 
illness covered under the Act.



Employees of a DOE contractor (or their eligible survivors) are entitled under the EEOICPA to seek 
compensation for a cancer as a member of the Special Exposure Cohort (SEC) or through a 
determination that they incurred cancer that was at least as likely as not related to employment at a 
DOE facility.  42 U.S.C. §§ 7384l(14), 7384l(9)(B)(ii)(II).  To be included in the SEC, a DOE 
employee, DOE contractor employee, or atomic weapons employee must have been employed for an 
aggregate of 250 work days before February 1, 1992, at a gaseous diffusion plant located in Paducah, 
Kentucky, Portsmouth, Ohio, or Oak Ridge, Tennessee, or employed before January 1, 1974, by the 
DOE or a DOE contractor or subcontractor on Amchitka Island, Alaska, and exposed to ionizing 
radiation in the performance of duty related to the Long Shot, Milrow, or Cannikin underground 
nuclear tests.  42 U.S.C. § 7384l(14).  To qualify as a covered employee with cancer, members of the 
SEC need only establish that they contracted a "specified cancer," designated in § 7384l(17) of the 
EEOICPA, after beginning employment at a DOE facility or atomic weapons employer facility.

While the EEOICPA does not contain a specific definition of a DOE contractor, it does contain a 
definition of a DOE contractor employee that, in effect, defines what a DOE contractor is.  Section 
7384l(11) of the EEOICPA defines a DOE contractor employee as:

(A)  An individual who is or was in residence at a Department of Energy facility as a 
researcher for one or more periods aggregating at least 24 months.
(B)  An individual who is or was employed at a Department of Energy facility by-

(i)  an entity that contracted with the Department of Energy to provide 
management and operating, management and integration, or 
environmental remediation at the facility; or 
(ii)  a contractor or subcontractor that provided services, including 
construction and maintenance, at the facility.

The question presented in this case is whether [Employee], an employee of the State of Alaska, was, 
during the time he spent on Amchitka Island, providing management and operation, management and 
integration or environmental remediation services under a contract between the DOE and the State of 
Alaska.

The undersigned notes that the Atomic Energy Commission’s Managers Completion Report refers to 
the State of Alaska as a prime contractor for work on Milrow and Cannikin.  The work to be performed 
under that contract consisted of police protection.

According to Don Lowell, [Employee]’s supervisor at the time of his assignment to Amchitka Island, 
your father was not an employee of any contractor or the AEC at the time of his visit to Amchitka 
Island.  Rather, he was an invited guest of the AEC requested to witness the atomic testing as a 
representative of the governor of Alaska.  

The preponderance of the evidence in this case supports the conclusion that [Employee] was on 
Amchitka Island for the sole purpose of witnessing the atomic testing as a representative of the 
governor of Alaska.  While the DOE indicated that [Employee] was issued a dosimetry badge on three 
occasions, such evidence may be used to establish that he was present on Amchitka Island, not to 
establish that he was a covered DOE employee.  Therefore, [Employee]’s presence on Amchitka Island
was to perform work for the State of Alaska, as a representative of the governor, and not pursuant to a 
contract between the DOE and the State of Alaska.  

It is the claimant’s responsibility to establish entitlement to benefits under the EEOICPA.  The 



EEOICPA regulations at § 30.111(a) state that the claimant bears the burden of proving by a 
preponderance of the evidence, the existence of each and every criterion under any compensable claim 
category set forth in § 30.110.  Proof by a preponderance of the evidence means that it is more likely 
than not that the proposition to be proved is true.  Subject to the exceptions expressly provided in the 
Act and regulations, the claimant also bears the burden of providing the Office of Workers’ 
Compensation Programs all written medical documentation, contemporaneous records, or other records
and documents necessary to establish any and all criteria for benefits set forth in the regulations.  See 
20 C.F.R. § 30.111(a).

Although you submitted medical evidence to show a covered illness manifested by squamous cell 
carcinoma of the hypopharynx, the evidence of record is insufficient to establish that [Employee] 
engaged in covered employment.  Therefore, your claims must be denied for lack of proof of covered 
employment under the EEOICPA.

Seattle, Washington

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch  

EEOICPA Fin. Dec. No. 34291-2003 (Dep’t of Labor, August 1, 2003)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for benefits is 
denied.

STATEMENT OF THE CASE

On August 2, 2002, you filed a Claim for Benefits under the EEOICPA, form EE-1, through the 
Paducah Resource Center.    On the EE-1 form, you indicated that the condition for which you filed 
your claim was kidney cancer.  You submitted medical records from 1993 to 2001 that showed you had 
a nephrectomy in April of 1996.  Medical records from Western Baptist Hospital from April of 1996 
included an operative report for a right radical nephrectomy and a pathology report that confirmed the 
diagnosis of large renal cell carcinoma.

You also submitted a Form EE-3 indicating that you were employed as a conservation office for the 
Kentucky Department of Fish and Wildlife at the Paducah Gaseous Diffusion Plant (GDP) from 1969 
to 1973.  You submitted a Department of Energy (DOE) License for Non-Federal Use of Property for 
the purpose of wildlife development beginning September 4, 1953 and continuing indefinitely.  You 
also submitted a DOE License for Non-Federal Use of Property for the period January 1, 1990 to 
December 31, 1995, and you submitted a DOE License for Non-Federal Use of Property for bow deer 
hunts for the period January 1, 1996 to December 31, 2000.

In addition, you submitted a copy of the five year plan and budget for the West Kentucky Wildlife 



Management Area for the period July 1, 1985 to June 30, 1990.  You submitted an April 4, 1958 letter 
from the “Assistant General Counsel” noting that a corrected Quitclaim Deed from the United States of
America to the State of Kentucky had been prepared and an August 21, 1989 report from the General 
Services Administration concluding that the State of Kentucky, Fish and Wildlife Division, was in 
compliance with the terms of the conveyance of these lands.  You submitted an October 6, 1959 letter 
from Atomic Energy Commission (AEC) referencing a grant to the Commonwealth of Kentucky and 
the Department of Fish and Wildlife Resources of a license and permission to enter a portion of the 
AEC’s lands for the purpose of developing the wildlife on the property and conducting bird dog field 
trials.  This letter extended the license and permission to additional lands.  In an October 14, 1959 
letter, the Director of the Division of Game recommended to the Governor of Kentucky that the license 
and permission to use the AEC lands be accepted.  He noted that the Division would have no pecuniary
obligation for use of the land, apart from patrolling, posting and protecting the land licensed for use by 
the Division of Fish and Wildlife Resources.

You submitted forms EE-4 from Shirley Beauchamp and Phillip Scott Beauchamp stating you worked 
for the Department of Fish and Wildlife at the Paducah GDP from 1968 to 1973.  Social Security 
Earnings records were submitted showing employment with the state of Kentucky from 1971 to 1973.  
The Department of Energy advised the district office, however, that DOE had no information regarding
your employment.

On November 15, 2002, the district office issued a recommended decision concluding that you were 
not employed by an entity that contracted with the DOE to provide “management and operating, 
management and integration, or environmental remediation” as set forth in 42 U.S.C. § 7384l(11)(B)(i) 
and (ii) and that, accordingly, you were not a covered DOE contractor.  The district office therefore 
recommended that benefits be denied.

On December 23, 2002, you filed an objection to the recommended decision and requested a hearing.  
An oral hearing was held on February 26, 2003.  At the hearing, you testified that you worked for the 
Kentucky Department of Fish and Wildlife from 1971 to 1973 and that you worked at the Paducah 
GDP and its surrounding grounds.  You testified that your duties included patrolling the perimeter of 
the fenced portion of the plant and building two bridges and that you entered the plant through the main
gate on a regular basis to remove animals that got into the GDP.  You testified that you did not enter 
any of the buildings inside the fenced area of the GDP.  You described other duties you performed 
during this period of employment, and you testified that you checked hunting and fishing licenses and 
controlled hunting at the reserve.  You testified also that you participated in game sampling in 
conjunction with the DOE prior to the hunting season and that DOE would collect specific body parts 
provided by the Department of Fish and Wildlife and ship them for sampling.

FINDINGS OF FACT

You filed a claim for benefits under the EEOICPA on August 2, 2002.  You were employed by the State
of Kentucky, Department of Fish and Wildlife from 1971 to 1973.  You were diagnosed with kidney 
cancer on or about April 13, 1996.  You have not established that you worked in employment covered 
under the EEOICPA.

CONCLUSIONS OF LAW

A covered employee is eligible for compensation under the EEOICPA for an “occupational illness,” 



which is defined in § 7384l(15) of the EEOICPA as “a covered beryllium illness, cancer referred to in §
7384l(9)(B) of this title, specified cancer, or chronic silicosis, as the case may be.” 42 U.S.C. § 
7384l(15). A “covered employee” is eligible for compensation under EEOICPA for a specified 
“occupational illness.”   A “covered employee,” as defined in §§ 7384l(1),7384l(3),7384l(7),7384l(9), 
7384l(11) and § 7384r of the EEOICPA,  includes employees of private companies (an entity “other 
than the United States”, per § 7384l(4)) which provided radioactive materials to the United States for 
the production of atomic weapons, employees at Department of Energy facilities or test sites (§ 
7384l(12)), and employees of Department of Energy contractors, subcontractors, or beryllium vendors. 
42 U.S.C. §§ 7384l(1),(3),(7),(9), (11); 7384r.  Section 7384(l)(11)(B)(I and ii) defines a “Department 
of Energy contractor employee” to include 

“An individual who is or was employed at a Department of Energy facility by—

(i) an entity that contracted with the Department of Energy to provide management and 
operating, management and integration, or environmental remediation at the facility; 
or

(ii) a contractor or subcontractor that provided services, including construction and 
maintenance, at the facility.”

The DEEOIC has further addressed the issues of how a “contractor or subcontractor” may be defined, 
as well as whether employees of state or federal governments may be considered DOE contractor 
employees, in EEOICPA Bulletins No. 03-27 (issued May 28, 2003) and No. 03-26 (issued June 3, 
2003).  The following definitions have been adopted by the DEEOIC:

Contractor – An entity engaged in a contractual business arrangement with the Department of Energy 
to provide services, produce materials or manage operations at a beryllium vendor or Department of 
Energy facility.

Subcontractor – An entity engaged in a contracted business arrangement with a beryllium vendor 
contractor or a contractor of the Department of Energy to provide a service at a beryllium vendor or 
Department of Energy facility. 

Contract -  An agreement to perform a service in exchange for compensation, usually memorialized by
a memorandum of understanding, a cooperative agreement, an actual written contract, or any form of 
written or implied agreement, is considered a contract for the purpose of determining whether an entity 
is a “DOE contractor.”

For a civilian employee of a state or federal government agency to be considered a DOE contractor 
employee, it must be shown that the government agency employing that individual entered into a 
contract with the DOE for the accomplishment of one or more services it was not statutorily obligated 
to perform and that the DOE compensated the agency for that activity.

There is no evidence that the DOE compensated the State of Kentucky, Department of Fish and 
Wildlife Resources, for any services on behalf of the Department of Energy.  The State of Kentucky 
was simply given permission to use federal land.  The fact that the State of Kentucky was not required 
to provide any fees for use of federal property does not, conversely, show that the Department of 
Energy compensated the State of Kentucky for services provided by the State.  The evidence of record 



shows simply that the Department of Energy or AEC gave permission for the State of Kentucky to use 
certain of its lands in order to conduct bird dog trials or hunting or fishing or similar activities.  The 
Fish and Wildlife division was responsible for the activities that it would otherwise be responsible for 
under state law.  The quitclaim deed to certain lands was not compensation to the State of Kentucky for
any services performed for the Department of Energy, but was conveyed to the State of Kentucky for 
the purpose of management for wildlife purposes.  The mere presence of an individual on DOE-owned 
property does not confer covered employment status.

For the foregoing reasons, the undersigned must find that you have not established your claim for 
compensation under the EEOICPA and hereby denies your claim for compensation.

Cleveland, Ohio

Anthony Zona

Hearing Representative

EEOICPA Fin. Dec. No. 559-2004 (Dep’t of Labor, October 25, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA). For the reasons set forth below, your claim for benefits is denied.

STATEMENT OF THE CASE

On July 31, 2001, you filed a claim for benefits under the EEOICPA listing endometrial 
adenocarcinoma, colon carcinoma and another lung condition identified as lung collapsed as the 
medical conditions on which your claim is based.  An operative report dated May 27, 1994 provides a 
diagnosis of endometrial adenocarcinoma.  An operative report dated June 16, 1997 provides a 
diagnosis of colon carcinoma.  The district office informed you that the claimed lung condition is not 
covered under the Act.  

The employment history form, EE-3, states that you were employed at the Idaho National Engineering 
and Environmental Laboratory (INEEL) from March 1979 to March 1995.  DOE verified your 
employment at the Idaho National Engineering and Environmental Laboratory (INEEL) from March 
26, 1979 through January 31, 1995. 

You further stated on the EE-3 that you worked for KID Broadcasting, Company from 1954 to 1975 
and that while covering news stories, you frequently worked at sites where radiation and contamination
were present.  You did not however claim that this employment was with the Department of Energy 
(DOE), one of its contractors or subcontractors or a beryllium vendor.  As noted by the district office in
the recommended decision, visiting a covered facility is not considered covered employment for the 
purposes of this benefit program.  

To determine the probability that you sustained cancer in the performance of duty, the district office 
forwarded a complete copy of your case record to the National Institute for Occupational Safety and 



Health (NIOSH) for reconstruction of the radiation dose you had received in the course of your 
employment at the Idaho National Engineering and Environmental Laboratory.  On June 9, 2004, you 
signed Form OCAS-1, indicating that you had reviewed the NIOSH Draft Report of Dose 
Reconstruction and agreed that it identified all of the relevant information provided to NIOSH.

On July 1, 2004, NIOSH provided the district office with a copy of the dose reconstruction.  The report 
states that NIOSH assigned an overestimate of radiation dose using maximizing assumptions related to 
radiation exposure and intake, based on current science, documented experience and relevant data.  
Based on the dose reconstruction, NIOSH estimated that the dose to the uterus was 19.276 rem 
(roentgen equivalent man) and the dose to the colon was 20.613 rem.  According to the dose 
reconstruction report, the NIOSH reported dose is a significant overestimate of your occupational 
radiation dose.  

Pursuant to 42 C.F.R. § 81.20 of the Department of Health and Human Services’ regulations, the 
district office used the information provided in this report to determine that there was a combined total 
probability of 26.18% that your endometrial adenocarcinoma and your colon carcinoma were caused 
by radiation exposure at the Idaho National Engineering and Environmental Laboratory.  

On August 12, 2004, the Cleveland district office issued a recommended decision to deny your claim 
for compensation benefits.  Based on the evidence contained in the case record, the district office 
concluded that the claim for another lung condition, identified as “lung collapsed” does not qualify you
as a covered employee under 42 U.S.C. § 7384l(1), as this condition is not an occupational illness, per 
42 U.S.C. § 7384l(15); you are not a covered employee as defined by 42 U.S.C. § 7384l(9)(B),  as you 
do not meet the requirements shown, 42 U.S.C. § 7384n(b); the dose reconstruction estimates were 
performed in accordance with 42 U.S.C. § 7384n(d) and 42 C.F.R. § 82.10 and the Probability of 
Causation was completed in accordance with 42 U.S.C. § 7384n(c)(3) and 20 C.F.R. § 30.213, which 
references Subpart E of 42 C.F.R. Part 81. The calculation was based on multiple primary cancer sites 
and was completed in accordance with 42 C.F.R. §81.25.

FINDINGS OF FACT

1. You filed a claim for benefits under the EEOICPA on July 31, 2001. 

2. You were employed at the Idaho National Engineering and Environmental Laboratory (INEEL) 
from March 26, 1979 through January 31, 1995.  

3. The first diagnosis of endometrial adenocarcinoma was made on May 27, 1994, after you began
employment at a covered facility. 

4. The first diagnosis of colon carcinoma was made on June 16, 1997, after you began 
employment at a covered facility. 

5. NIOSH reported annual dose estimates for your cancers from the date of initial radiation 
exposure during covered employment, to the date of the cancers’ first diagnosis.  A summary 
and explanation of information and methods applied to produce these dose estimates, including 
your involvement through interview and review of the dose report, are documented in the 
“NIOSH Report of Dose Reconstruction under EEOICPA,” dated May 25, 2004. 



6. The undersigned has verified that there is a combined total of 26.18% probability that the 
cancers were caused by your occupational radiation exposure during your covered employment 
at the Idaho National Engineering and Environmental Laboratory (INEEL). 

7. The probability of causation value is less than 50%, and shows that your endometrial 
adenocarcinoma and your colon carcinoma are not “at least as likely as not” related to 
employment at the covered facility. 

8. You have not filed any objections to the recommended decision within the 60 days allowed by §
30.310(a) of the EEOICPA regulations.  

CONCLUSIONS OF LAW

Section 30.310(a) of the EEOICPA implementing regulations provides that: “Within 60 days from the 
date the recommended decision is issued, the claimant must state, in writing, whether he or she objects 
to any of the findings of fact and/or conclusions of law contained in such decision, including HHS’s 
reconstruction of the radiation dose to which the employee was exposed (if any), and whether a hearing
is desired.” 20 C.F.R. § 30.310(a).  

Section 30.316(a) of the EEOICPA regulations specifies, if the 60-day period expires and no objections
are filed, the Final Adjudication Branch may issue a final decision accepting the recommendation of 
the district office, either in whole or in part.  20 C.F.R. § 30.316(a). 

Based on my review of you case record, I find that the evidence in the record does not establish that 
you are entitled to compensation under the Act because the calculation of “probability of causation” 
does not show that there is a 50% or greater chance that your cancers were caused by radiation 
exposure received at the Idaho National Engineering and Environmental Laboratory (INEEL) in the 
performance of duty.  Pursuant to the authority granted by § 30.316(a) of the EEOICPA regulations, I 
find that the district office’s August 12, 2004 recommended decision is correct and I accept those 
findings and the recommendation of the district office.  20 C.F.R. § 30.316(a)

Therefore, I find that you are not entitled to benefits under the Act, and that your claim for 
compensation must be denied.

Washington, DC

Linda M. Parker

Hearing Representative

EEOICPA Fin. Dec. No. 2442-2004 (Dep’t of Labor, December 1, 2004)

REVIEW OF THE WRITTEN RECORD AND NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA or the Act).  See 42 U.S.C. § 7384 et seq.  Upon a careful review of the facts and an 
independent review of the record, the Final Adjudication Branch concludes that the evidence of record 



is insufficient to allow compensation under the Act.  Accordingly, your claim for benefits is denied. 

STATEMENT OF THE CASE

On July 25, 2001, you filed a Form EE-1 (Claim for Employee Benefits under the EEOICPA). You 
identified beryllium sensitivity and tuberculosis as the conditions being claimed.  As the claim was 
submitted prior to the start of the program, the date of filing is considered to be July 31, 2001, the 
effective date of the Act.  

You also provided a Form EE-3 (Employment History) in which you stated that you were employed at 
a Beryllium Plant in Reading, Pennsylvania sometime between 1943 and 1945.  On April 29, 2003, the 
corporate verifier for NGK Metals Corporation/Beryllium Corporation (Berylco) verified that you were
employed at Berylco from February 6, 1945 to October 23, 1945.  Berylco is recognized by the 
Department of Energy (DOE) as a covered beryllium vendor from 1943 to 1979.  See DOE, Office of 
Worker Advocacy Facility List.  

You submitted medical records in support of your claim including three reports of abnormal beryllium 
lymphocyte proliferation tests (BeLPT’s) performed on January 23, March 1, and May 11, 2001; as 
well as, a report of pulmonary testing performed on May 10, 2001.  Also submitted was a letter from 
Milton D. Rossman, M.D., dated May 29, 2001, stating that you were referred for beryllium evaluation 
as a result of abnormal BeLPTs and slightly reduced pulmonary function test (PFT) results.  The letter 
further stated that the PFTs exhibited reduced lung capacity and that a fiber-optic bronchoscopy yielded
19.8 percent lymphocytes.  Dr. Rossman also identified abnormal findings in you chest x-rays.  
However, Dr. Rossman could not definitively state whether or not your symptoms were due to 
interstitial lung disease or congestive heart failure.

Based on the information submitted, the Cleveland district office determined that sufficient medical 
evidence existed to award medical benefits for beryllium sensitivity monitoring.  Prior to issuing a 
decision awarding benefits, the district office on March 4, 2002, sent you Form EE/EN-15, and 
requested that you sign, complete, and return the documents, as they were required to determine 
whether or not you were a party to any litigation against a covered “beryllium vendor” or had received 
a settlement or court judgment arising out of litigation against a “beryllium vendor.”  

On April 2, 2002, you via legal counsel, requested withdrawal of your claim.  Subsequently, on April 3,
2003, you via legal counsel, later verified as your authorized representative, requested a reopening of 
your claim.  On May 8, 2003, the district office again sent you Form EE/EN-15, and requested that you
sign, complete, and return the documents.  On June 9, 2003, the district office received a completed 
Form EN-15 signed by your authorized representative.  In addition, your authorized representative 
indicated that you had not filed a tort suit against a beryllium vendor or atomic weapons employer in 
connection with either an occupational illness or a consequential injury for which you would be eligible
to receive compensation under the EEOICPA.  He listed the tort suit [Employee], et al. v. Cabot 
Corporation, et al. and attached a copy of the complaint.  The complaint seeks relief for damages 
allegedly sustained as a result of your alleged exposure to beryllium as “down-winders” living within 
six miles of the defendants’ facility in Reading, Pennsylvania.  Also, the complaint includes allegations 
that were based on your employment at the defendant’s Reading, Pennsylvania facility.  On June 10, 
2003, the district office again sent you Form EE/EN-15, and requested that you sign, complete, and 
return the documents, as your authorized representative does not have the authority to sign on your 
behalf.  See Federal (EEOICPA) Procedure Manual, Chapter 2-1200 (January 2002).



On June 30, 2003, the district office received a completed Form EN-15 signed by you, indicating the 
same effects initially indicated by your authorized representative.  You also provided additional 
medical evidence in support of chronic beryllium disease (CBD) including a narrative report and 
pulmonary function studies from Milton D. Rossman, M.D., dated March 14, 2002, indicating a 
condition consistent with CBD.  You submitted a computerized axial tomography (CT) scan of the 
chest dated April 11, 2002, showing scattered bilateral calcified and non-calcified lung nodules 
indicative of granulomas.  Further, you provided a narrative report and pulmonary function studies 
from Dr. Rossman, dated August 5, 2002, indicating a condition consistent with CBD.

On July 7, 2003, the district office advised you that the medical information submitted was sufficient to
establish a potential claim for CBD; however, it appeared that your lawsuit’s cause of action was in part
based on your covered employment, as well as, your beryllium illness, and thus could have an adverse 
affect on your claim for compensation.  You were also notified that your complaint would be forwarded
to our National Office, as well as, the Department of Labor’s Solicitor’s Office, to determine if the 
district office’s interpretation of your lawsuit’s cause of action was accurate.  In addition, you were 
notified that according to the district office’s present interpretation of your lawsuit’s cause of action, as 
well as, the governing statute and regulations, you would not be eligible for compensation benefits.  
Further, the district office informed you that based on the medical evidence submitted you would have 
to dismiss your lawsuit by September 1, 2003, to not be disqualified for compensation.  

On July 30, 2003, the district office received a statement from your authorized representative that “any 
reasonable interpretation of the Complaint, particularly viewing Paragraphs 16 through 20 inclusive of 
the Complaint, makes clear that [Employee]’s lawsuit is based upon his exposure as a resident near the 
Reading plant and nothing more.”  It is further indicated that the facts the district office is considering 
are “incidental to the main cause of action which is one for environmental harm.”  

In order to resolve the issue of whether or not your complaint against Cabot Corporation constituted a 
tort claim your case was forwarded to the Office of the Solicitor (SOL) for review and opinion.  On 
January 15, 2004, the SOL concluded that, “since the date that [Employee] was required by § 7385d(c)
to dismiss the portion of his tort suit that involved his employment-related exposure to beryllium 
passed before he did so, he is no longer potentially entitled to any EEOICPA benefits.”  Thus, you were
required to and did not dismiss any parts of the complaint falling within that description on or before 
April 30, 2003, also because more than 30 months elapsed before your tort suit was dismissed your 
potential entitlement to EEOICPA benefits were barred by operation of law.  See 42 U.S.C. § 7385d(c)
(2).  

On July 30, 2004, the Branch Chief of Policies, Regulations & Procedures, DEEOIC, sent a letter to the
district office noting that, “§ 7385d of the Act states that the tort suit must be dismissed before April 30,
2003 or the date that is 30 months after the date the individual first became aware that an illness 
covered by subtitle B of a covered employee may be connected to the exposure of the covered 
employee in the performance of duty under section 3623.  In this instance, a review of the medical 
evidence of file (and of the Form EE-1) reveals that the date you first became aware that your 
beryllium illness was related to employment was no later than May 29, 2001 (the date of Dr. Rossman’s
report indicated that you exhibited an abnormal proliferative response to beryllium, showed reduced 
lung capacity, and underwent a bronchoscopy yielding 19.8 percent lymphocytes, which serves as 
evidence that you had been diagnosed with a beryllium illness).  While there are indications that you 
were made “aware” of your beryllium illness as early as January 23, 2001, the date of the first 
abnormal BeLPT, a full review of the medical evidence indicates that you became fully “aware” of 
your condition on May 29, 2001.  



On July 28, 2004, the district office issued a recommended decision which concluded that you are a 
covered beryllium employee as defined by 42 U.S.C. § 7384l(7) and were exposed to beryllium in the 
performance of duty under 42 U.S.C. § 7384n.  You were diagnosed with a beryllium illness, which is a
covered occupational illness as defined by 42 U.S.C. § 7384l(8).  The recommended decision further 
concluded that 42 U.S.C. § 7385d establishes different deadlines, varying according to the date of the 
filing of a lawsuit, by which an EEOICPA claimant must make the election of remedy.  Because your 
lawsuit was filed on April 17, 2002, subsection 7385d(c) governs this date.  That provision states, in 
subsection (c)(2), that “an otherwise eligible individual” must “dismiss” the “covered tort suit” on or 
before April 30, 2003 or the date that is 30 months after the date the individual first became aware that 
an illness covered by Part B may be connected to the exposure of the covered employee in the 
performance of duty under § 3623.  In this instance, the 30 month date was November 29, 2003.  
Therefore, the recommended decision also concluded that, since the lawsuit was not dismissed until 
December 17, 2003, you are not eligible for compensation under the Act.  Further, the district office 
concluded that tuberculosis is not an occupational illness as defined by § 7384l(15) of the EEOICPA.

On September 17, 2004, an objection to the recommended decision was received via fax from your 
authorized representative.  The objections were based on issues related to your lawsuit, as well as, 
evidence in support of CBD.

FINDINGS OF FACT

1.         You filed a claim for benefits effective July 31, 2001 based on beryllium sensitivity and 
tuberculosis.

2.         You were employed with Berylco, from February 6, 1945 to October 23, 1945.  

3.         Berylco is a beryllium vendor.  

4.         You are a covered beryllium employee, working at Berylco during a covered time period when 
beryllium was present.  

5.         You were diagnosed with beryllium sensitivity and submitted medical evidence in support of 
the post-January 1, 1993 requirements for CBD, both considered occupational illnesses under the 
EEOICPA.  

6.         Tuberculosis is not an occupational illness covered under the EEOICPA.

7.         Your lawsuit against Cabot Corporation alleges a claim against a beryllium vendor arising out 
of a covered beryllium employee’s employment-related exposure to beryllium.

8.         You did not dismiss your lawsuit by November 29 , 2003.

CONCLUSIONS OF LAW

The regulations provide that a claimant may object to any or all of the findings of fact or conclusions of
law in the recommended decision.  See 20 C.F.R. § 30.310.  Further, the regulations provide that the 
Final Adjudication Branch will consider objections by means of a review of the written record, in the 
absence of a request for a hearing.  See 20 C.F.R. § 30.312.  



The Final Adjudication Branch reviewer will review the record forwarded by the district office and any
additional evidence and/or argument submitted by the claimant.  See 20 C.F.R. § 30.313.  
Consequently, the Final Adjudication Branch will consider all of the evidence of record in reviewing 
the claim, including evidence and argument included with the objection(s).

In order to be afforded coverage under the EEOICPA, you must establish that you had been diagnosed 
with a designated occupational illness resulting from the exposure to silica, beryllium, and/or 
radiation:  cancer, beryllium sensitivity, chronic beryllium disease, and silicosis.  See 42 U.S.C. § 
7384l(15); 20 C.F.R. § 30.110(a).  Further, the illness must have been incurred while in the 
performance of duty for the Department of Energy and certain of its vendors, contractors, and 
subcontractors, or for an atomic weapons employer.  See 42 U.S.C. § 7384l(4)-(7), (9), (11).  

The Final Adjudication Branch considered your objections to the recommended decision.  First, you 
indicate that your claim is not merely for beryllium sensitivity under the Act, but for CBD, which was 
diagnosed in your favor as of August 2002.  In addition, you submitted several duplicate copies of Dr. 
Rossman’s diagnostic report dated August 5, 2002.  On June 30, 2003, the district office received 
medical evidence in support of CBD.  You submitted a narrative report and pulmonary function studies 
from Dr. Rossman, dated March 14, 2002, indicating a condition consistent with CBD.  You submitted 
a CT scan of the chest dated April 11, 2002, showing scattered bilateral calcified and non-calcified lung
nodules indicative of granulomas.  Further, you provided narrative report and pulmonary function 
studies from Dr. Rossman, dated August 5, 2002, indicating a condition consistent with CBD.  

The Final Adjudication Branch notes that all medical evidence submitted to date is post-1993, and thus 
the statutory criteria on or after January 1, 1993, would apply.  For diagnoses on or after January 1, 
1993, beryllium sensitivity [based on an abnormal BeLPT], together with lung pathology consistent 
with CBD, including one of the following: 1) a lung biopsy showing granulomas or a lymphocytic 
process consistent with CBD; 2) a CT scan showing changes consistent with CBD; or 3) pulmonary 
function or exercise testing showing pulmonary deficits consistent with CBD.  See 42 U.S.C. § 
7384l(13)(A).  One of the three reports of abnormal BeLPT’s performed on January 23, March 1, and 
May 11, 2001, respectively, in combination with the results of Dr. Rossman’s pulmonary function 
study, dated March 14, 2002, are consistent with a diagnosis of CBD after January 1, 1993.  However, 
the condition of CBD is not in dispute, as the July 7, 2003 letter from the district office advised you 
that the medical information submitted was sufficient to establish a potential claim for CBD.  

Second, you indicate that, although you did bring a tort claim against a beryllium vendor, it proceeded 
solely on the basis of long-standing, non-occupational exposure based upon nearby residency and 
employment outside of the beryllium vendor’s plant, not occupational exposure while employed by a 
beryllium vendor.  The SOL opined that six counts set forth in your April 17, 2002 complaint, rely, at 
least in part, upon your exposure to beryllium while working for the defendant beryllium vendor, 
including one count brought by your spouse for loss of consortium.  Specifically, paragraphs 6 and 21 
of the complaint alleged that you had also been exposed to beryllium in the course of your employment
at the defendants’ Reading plant in the early 1940’s.  In addition, paragraph 24 of the complaint alleged
that you had sustained CBD due to the above exposures, and paragraph 48 alleged that your spouse 
“has and will in the future be deprived of her husband’s services, companionship and society and 
hereby claims loss of consortium to her great detriment and loss.”  The SOL concluded that paragraph 
6 and 21 of the complaint alleged that you had been exposed to beryllium while working at the 
defendants’ Reading plant, and these paragraphs were incorporated into all six of the claims raised in 
the complaint.  



Third, you indicate that based on an expert medical report prepared in connection with your legal claim
concludes that your exposures from residing and working within the community was the medical cause 
of your CBD.  In addition, you submitted several duplicate copies of the expert medical report from 
Lisa Maier, M.D., M.S.P.H.  You specifically refer to page 17 of the report for conclusion on causation. 
On page 17 of the report, Dr. Maier states that “it is my medical opinion that his exposures primarily 
from residing and working with the community surrounding the beryllium facility caused or 
contributed substantially to his development of chronic beryllium disease.”  In addition, on page 16 of 
the report, Dr. Maier states that “he may have also had some exposure while working for a very limited 
time in the Reading beryllium facility.”  This report is in further support of your beryllium illness, 
which, as previously discussed, is not in dispute.  Further, issues related to environmental exposure are 
not issues covered under the EEOICPA, as there is no provision under the EEOICPA for conditions that
are not occupationally related.  

The Final Adjudication Branch notes that issues related to environmental exposure will not be 
considered as it has no bearing on the outcome of the decision.

In the fourth, fifth, sixth, and seventh parts of your objection, you indicate the following: 1) “The 
Department of Labor, through its solicitor’s office, has clearly ruled in previous claims that a claimant 
may bring an action for his environment or non-occupational exposure to beryllium and simultaneously
maintain a claim under the Act;” 2) As you are not a plaintiff in any lawsuit which requires dismissal 
under the Act, there is therefore, no obligation to dismiss such a lawsuit as contemplated under 42 
U.S.C. § 7385d(c); 3) Notwithstanding that you did not have an obligation to dismiss a lawsuit, your 
lawsuit, “was marked dismissed upon the dockets, as noted by the recommended decision of July 28, 
2004, on December 17, 2003;” and 4) “As the claim herein one for CBD, of which the claimant was 
made “aware” as defined under 20 C.F.R § 30.618(c)(2), a dismissal of a lawsuit occurred within 30 
months after the date of the claimant’s diagnosis for CBD on August 5, 2002.”  Based on these 
objections you demanded that your claim for benefits be approved.  

As noted by the SOL, each of the six counts were based at least in part, upon your exposure to 
beryllium while working for the defendant beryllium vendor and you were required to dismiss any 
parts of your complaint arising out of your employment-related exposure to beryllium at the Reading 
facility.  While as you indicated that the SOL has previously opined that an eligible claimant can 
maintain a lawsuit without the need for dismissal of an environmental claim and simultaneous present a
claim under the EEOICPA, your complaint is not solely an environmental claim, as your environmental
claim is not an issue in dispute.  As discussed in the SOL’s opinion you were required to dismiss any 
parts of your complaint arising out of your employment-related exposure to beryllium at the Reading 
facility and did not do so by the date required under the Act.  

In order to be eligible for benefits you must also satisfy the requirements under 42 U.S.C. § 7385d.  
SOL determined that in order to have preserved your eligibility for compensation under the EEOICPA, 
you were required to dismiss any parts of your complaint arising out of your employment related 
exposure to beryllium at the Reading facility by April 30, 2003.  The Branch of Policies, Regulations 
and Procedures noted that in addition to the April 30, 2003 date, the Act provides that if the date that is 
30 months after the date the individual first became aware that an illness covered by subtitle B of a 
covered employee may be connected to the exposure of the covered employee in the performance of 
duty under section 3623 is later, that later date is the date by which the complaint must be dismissed.

Section 30.111(a) of the regulations states that, "Except where otherwise provided in the Act and these 
regulations, the claimant bears the burden of proving by a preponderance of the evidence the existence 



of each and every criterion necessary to establish eligibility under any compensable claim category set 
forth in 20 C.F.R. § 30.110.  Proof by a preponderance of the evidence means that it is more likely than 
not that the proposition to be proved is true.  Subject to the exceptions expressly provided in the Act 
and regulations, the claimant also bears the burden of providing to the Office of Workers Compensation
Programs all written medical documentation, contemporaneous records, or other records and 
documents necessary to establish any and all criteria for benefits set forth in these regulations."  See 
20 C.F.R. § 30.111(a).  

In addition to meeting the EEOICPA requirements for a covered occupational illness and for covered 
employment, in cases where tort claims have been filed, 42 U.S.C. § 7385d establishes different 
deadlines, varying according to the date of the filing of a lawsuit, by which an EEOICPA claimant must
make the election of remedy.  If an otherwise eligible individual filed a tort case after the date of the 
enactment of the National Defense Authorization Act for Fiscal Year 2002, subsection 7385d(c) 
governs this date.  That provision states, in subsection (c)(2), that “an otherwise eligible individual” 
must “dismiss” the “covered tort suit” on or before April 30, 2003 or the date that is 30 months after the
date the individual first became aware that an illness covered by Part B may be connected to the 
exposure of the covered employee in the performance of duty under section 7384n.  

On July 7, 2003, the district office advised you that the medical information submitted was sufficient to
establish a potential claim for CBD; however, it appeared that your lawsuit’s cause of action was in part
based on your covered employment, as well as, your beryllium illness, and thus could have an adverse 
affect on your claim for compensation.  Further, the district office informed you that based on the 
medical evidence submitted you would have to dismiss your lawsuit by September 1, 2003, to not be 
disqualified for compensation.  While there are indications that you were made “aware” of your 
beryllium illness as early as January 23, 2001, the date of the first abnormal BeLPT, a full review of the
medical evidence indicates that you became fully “aware” of your condition on May 29, 2001.  Based 
on the medical evidence of record, you had until November 29, 2003, in order to dismiss the portions 
of your lawsuit based on occupational exposure to beryllium.  However, you did not do so until 
December 17, 2003.  

I have reviewed the evidence in the record and the recommended decision issued by the district office.  
A review of the evidence shows that you are a covered beryllium employee as defined by 42 U.S.C. § 
7384l(7) and were exposed to beryllium in the performance of duty under 42 U.S.C. § 7384n.  You also
were diagnosed with CBD, which is a covered occupational illness as defined by 42 U.S.C. § 7384(8)
(B) and met the criteria established for this diagnosis under 42 U.S.C. § 7384l(13)(A).  However, you 
did not dismiss the covered tort case as required by 42 U.S.C. § 7385d(c)(2).

Since no evidence was submitted establishing that the lawsuit was timely dismissed your claim for 
compensation is denied pursuant to the provisions of 42 U.S.C. § 7385d(c)(2).  In addition your claim 
based on tuberculosis is denied, as tuberculosis is not a covered occupational illness defined by § 
7384l(15) of the EEOICPA.

Cleveland, Ohio

Debra A. Benedict

Acting District Manager



Final Adjudication Branch

EEOICPA Fin. Dec. No. 27798-2003 (Dep’t of Labor, June 20, 2003)

NOTICE OF FINAL DECISION 

This is the decision of the Final Adjudication Branch concerning your claims for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  Upon a careful review of the facts and an independent review of the record, the 
Final Adjudication Branch concludes that the evidence of record is insufficient to allow compensation 
under the Act.  Accordingly, your claims for benefits are denied. 

STATEMENT OF THE CASE

On April 11, 2002, [Claimant 1] filed a Form EE-2 (Claim for Survivor Benefits under the EEOICPA),
stating that he was the son of [Employee], who was diagnosed with pharyngeal cancer.  An additional 
claim followed thereafter from [Claimant 2] on October 20, 2002.  [Claimant 1] also completed a 
Form EE-3, Employment History, indicating that [Employee] worked for Standard Oil Company, from 
1950 to 1961; the State of Alaska as Deputy Director of Veterans Affairs, from 1961 to 1964; the State 
of Alaska Department of Military Affairs, Alaska Disaster Office, from 1965 to 1979 (where it was 
believed he wore a dosimetry badge); and, for the American Legion from 1979 to 1985.  

In correspondence dated June 24, 2002, a representative of the Department of Energy (DOE) indicated 
that they had no employment information regarding [Employee], but that he had been issued film 
badges at the Amchitka Test Site on the following dates:  October 28, 1965; September 30, 1969; and, 
September 21, 1970.  You also submitted a completed Form EE-4 (Employment Affidavit) signed by 
Don Lowell, your father’s supervisor at the State of Alaska, Department of Public Safety, Division of 
Civil Defense.  According to Mr. Lowell, your father was a radiological officer for the State of Alaska 
and accompanied him to Amchitka Island for Project Longshot on November 29, 1965, and the Milrow
Test on October 2, 1969, as a representative of the State of Alaska.  

Additional documentation submitted in support of your claim included copies of your birth certificates, 
a marriage certificate documenting [Name of Claimant 2 at Birth]’s marriage to [Husband], and the 
death certificate for [Employee], indicating that he was widowed at the time of his death on May 10, 
1993.  In addition, you provided medical documentation reflecting a diagnosis of squamous cell 
carcinoma of the pharyngeal wall in November 1991.

On November 8, 2002, the Seattle district office issued a recommended decision that concluded that 
[Employee] was a covered employee as defined in § 7384l(9)(A) of the Act and an eligible member of 
the Special Exposure Cohort as defined in § 7384l(14)(B) of the EEOICPA, who was diagnosed as 
having a specified cancer, specifically cancer of the hypopharynx, as defined in § 7384l(17) of the Act. 
See 42 U.S.C. 7384l(9)(A), (14)(B), (17).  The district office further concluded that you were eligible 
survivors of [Employee] as outlined in § 7384s(e)(3) of the Act, and that you were each entitled to 
compensation in the amount of $75,000 pursuant to § 7384s(a)(1) and (e)(1) of the EEOICPA.  See 42 
U.S.C. §§ 7384s(a)(1) and (e)(1).

On December 20, 2002, the Final Adjudication Branch issued a Remand Order in this case on the basis 
that the evidence of record did not establish that [Employee] was a member of the “Special Exposure 



Cohort,” as required by the Act.  The Seattle district office was specifically directed to determine 
whether the Department of Energy and the State of Alaska, Department of Public Safety, Division of 
Civil Defense, had a contractual relationship.  

In correspondence dated January 17, 2003, Don Lowell elaborated further on your father’s employment
and his reasons for attending the nuclear testing on Amchitka Island.  According to Mr. Lowell, the 
Atomic Energy Commission (AEC) invited the governors of Alaska to send representatives to witness 
all three tests on Amchitka Island (Longshot, Milrow, and Cannikin).  As such, [Employee] attended 
both the Longshot and Milrow tests as a guest of the Atomic Energy Commission, which provided 
transportation, housing and food, and assured the safety and security of those representatives.  

On February 4, 2003, the district office received an electronic mail transmission from Karen Hatch, 
Records Management Program Officer at the National Nuclear Security Agency.  Ms. Hatch indicated 
that she had been informed by the former senior DOE Operations Manager on Amchitka Island that 
escorts were not on the site to perform work for the AEC, but were most likely there to provide a 
service to the officials from the State of Alaska. 

In correspondence dated February 11, 2003, a representative of the State of Alaska, Department of 
Public Safety, Division of Administrative Services, indicated that there was no mention of Amchitka or 
any sort of agreement with the Department of Energy in [Employee]’s personnel records, but that the 
absence of such reference did not mean that he did not go to Amchitka or that a contract did not exist.  
He further explained that temporary assignments were not always reflected in these records and 
suggested that the district office contact the Department of Military and Veterans Affairs to see if they 
had any record of an agreement between the State of Alaska and the DOE.  By letter dated March 13, 
2003, the district office contacted the Department of Military and Veterans Affairs and requested 
clarification as to [Employee]’s employment with the State of Alaska and assignment(s) to Amchitka 
Island.  No response to this request was received.

On April 16, 2003, the S eattle district office recommended denial of your claims.  The district office 
concluded that you did not submit employment evidence as proof that [Employee] was a member of 
the “Special Exposure Cohort” as defined by § 7384l(14)(B) of the Act, as the evidence did not 
establish that he had been present at a covered facility as defined under § 7384l(12) of the Act, while 
working for the Department of Energy or any of its covered contractors, subcontractors or vendors as 
defined under § 7384l(11) of the Act, during a covered time period.  See 42 U.S.C. § 7384l(11), (12).  
The district office further concluded that you were not entitled to compensation as outlined under § 
7384s(e)(1) of the Act.  See 42 U.S.C. § 7384s(e)(1).  

FINDINGS OF FACT

1.         On April 11 and October 20, 2002, [Claimant 1] and [Claimant 2], respectively, filed claims 
for survivor benefits under the EEOICPA as the children of [Employee].

2.         [Employee] was diagnosed as having squamous cell carcinoma of the hypopharynx.

3.         [Employee] was employed by the State of Alaska, Civil Defense Division, and was present on 
Amchitka Island for Project Longshot on November 29, 1965, and the Milrow Test on October 2, 
1969.   



4.         [Employee]’s employment with the State of Alaska, Civil Defense Division, on assignment to 
Amchitka Island, Alaska, was as a representative of the governor of Alaska. 

CONCLUSIONS OF LAW

The undersigned has reviewed the recommended decision issued by the Seattle district office on April 
16, 2003.  I find that you have not filed any objections to the recommended decision as provided by § 
30.316(a) of the regulations, and that the 60-day period for filing such objections, as provided for in § 
30.310(a) has expired.  See 20 C.F.R. §§ 30.310(a), 30.316(a).  

In order to be awarded benefits under the Energy Employees Occupational Illness Compensation 
Program Act, the covered employee (or his/her eligible survivors), must first establish that the 
employee has been diagnosed with beryllium illness, cancer, or chronic silicosis.  See 42 U.S.C. § 
7384l(15), 20 C.F.R. § 30.110(a).  The evidence to show proof of an occupational illness is not in 
dispute in this case.  The medical evidence establishes that [Employee] was diagnosed as having 
squamous cell carcinoma of the hypopharynx.  Consequently, [Employee] was diagnosed with an 
illness covered under the Act.

Employees of a DOE contractor (or their eligible survivors) are entitled under the EEOICPA to seek 
compensation for a cancer as a member of the Special Exposure Cohort (SEC) or through a 
determination that they incurred cancer that was at least as likely as not related to employment at a 
DOE facility.  42 U.S.C. §§ 7384l(14), 7384l(9)(B)(ii)(II).  To be included in the SEC, a DOE 
employee, DOE contractor employee, or atomic weapons employee must have been employed for an 
aggregate of 250 work days before February 1, 1992, at a gaseous diffusion plant located in Paducah, 
Kentucky, Portsmouth, Ohio, or Oak Ridge, Tennessee, or employed before January 1, 1974, by the 
DOE or a DOE contractor or subcontractor on Amchitka Island, Alaska, and exposed to ionizing 
radiation in the performance of duty related to the Long Shot, Milrow, or Cannikin underground 
nuclear tests.  42 U.S.C. § 7384l(14).  To qualify as a covered employee with cancer, members of the 
SEC need only establish that they contracted a "specified cancer," designated in § 7384l(17) of the 
EEOICPA, after beginning employment at a DOE facility or atomic weapons employer facility.

While the EEOICPA does not contain a specific definition of a DOE contractor, it does contain a 
definition of a DOE contractor employee that, in effect, defines what a DOE contractor is.  Section 
7384l(11) of the EEOICPA defines a DOE contractor employee as:

(A)  An individual who is or was in residence at a Department of Energy facility as a 
researcher for one or more periods aggregating at least 24 months.
(B)  An individual who is or was employed at a Department of Energy facility by-

(i)  an entity that contracted with the Department of Energy to provide 
management and operating, management and integration, or 
environmental remediation at the facility; or 
(ii)  a contractor or subcontractor that provided services, including 
construction and maintenance, at the facility.

The question presented in this case is whether [Employee], an employee of the State of Alaska, was, 
during the time he spent on Amchitka Island, providing management and operation, management and 
integration or environmental remediation services under a contract between the DOE and the State of 
Alaska.



The undersigned notes that the Atomic Energy Commission’s Managers Completion Report refers to 
the State of Alaska as a prime contractor for work on Milrow and Cannikin.  The work to be performed 
under that contract consisted of police protection.

According to Don Lowell, [Employee]’s supervisor at the time of his assignment to Amchitka Island, 
your father was not an employee of any contractor or the AEC at the time of his visit to Amchitka 
Island.  Rather, he was an invited guest of the AEC requested to witness the atomic testing as a 
representative of the governor of Alaska.  

The preponderance of the evidence in this case supports the conclusion that [Employee] was on 
Amchitka Island for the sole purpose of witnessing the atomic testing as a representative of the 
governor of Alaska.  While the DOE indicated that [Employee] was issued a dosimetry badge on three 
occasions, such evidence may be used to establish that he was present on Amchitka Island, not to 
establish that he was a covered DOE employee.  Therefore, [Employee]’s presence on Amchitka Island
was to perform work for the State of Alaska, as a representative of the governor, and not pursuant to a 
contract between the DOE and the State of Alaska.  

It is the claimant’s responsibility to establish entitlement to benefits under the EEOICPA.  The 
EEOICPA regulations at § 30.111(a) state that the claimant bears the burden of proving by a 
preponderance of the evidence, the existence of each and every criterion under any compensable claim 
category set forth in § 30.110.  Proof by a preponderance of the evidence means that it is more likely 
than not that the proposition to be proved is true.  Subject to the exceptions expressly provided in the 
Act and regulations, the claimant also bears the burden of providing the Office of Workers’ 
Compensation Programs all written medical documentation, contemporaneous records, or other records
and documents necessary to establish any and all criteria for benefits set forth in the regulations.  See 
20 C.F.R. § 30.111(a).

Although you submitted medical evidence to show a covered illness manifested by squamous cell 
carcinoma of the hypopharynx, the evidence of record is insufficient to establish that [Employee] 
engaged in covered employment.  Therefore, your claims must be denied for lack of proof of covered 
employment under the EEOICPA.

Seattle, Washington

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch  

EEOICPA Fin. Dec. No. 56806-2004 (Dep’t of Labor, November 1, 2004)

NOTICE OF FINAL DECISION ANDREVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for benefits is 
denied.



STATEMENT OF THE CASE

On April 19, 2004, you filed a Claim for Benefits under the EEOICPA, Form EE-1, with the Seattle 
district office, for prostate cancer, lung cancer, non-Hodgkin’s lymphoma and basal cell skin cancer.  
You stated on the EE-3 form that you were employed by the Missouri Pacific Railroad, and worked 
periodically at the Destrehan Street Site of the Mallinckrodt Chemical Company, between October 31, 
1957 and June 30, 1963.  The Destrehan Street Plant was a Department of Energy (DOE) facility, 
where radioactive material was present, from 1942 to 1962 and again (for remediation) in 1995, 
according to the Department of Energy Office of Worker Advocacy Facility List website at 
http://www.hss.energy.gov/HealthSafety/FWSP/Advocacy/faclist/findfacility.cfm. 

On April 28, 2004, you were informed of the medical evidence you had to submit to support that you 
had been diagnosed with cancer.  No medical evidence was submitted.

On June 2, 2004, you were informed of the categories of employment for which compensation benefits 
may be paid for cancer, under 42 U.S.C. § 7384s of the Act.  You were also advised of the kinds of 
evidence which you could submit to support that you had such employment.  

You responded with a letter, received in the district office on June 25, 2004, explaining how your 
employment as a sales representative for the Missouri Pacific Railroad led to your calling on many 
firms, including Mallinckrodt’s Destrehan Street Plant, from October 1957 to June 1963.  You stated 
that your employer “did not directly serve. . .Mallinckrodt but instead received freight cars by way of 
another railroad. . .which railroad switched the cars from the plant to the Missouri Pacific R.R. that 
then hauled the freight cars beyond.  As such the Missouri Pacific R.R. became a party to the Bill of 
Lading contract, which was used by all transportors of freight.”   

On July 21, 2004, the district office issued a recommended decision concluding you were not entitled 
to compensation, since the evidence did not support that you had employment which would render you 
a covered employee, as defined in 42 U.S.C. § 7384l of the EEOICPA.  The decision also found that 
you had not submitted evidence establishing that you had cancer.  

On August 19, 2004, you submitted an objection to the recommended decision, in which you reiterated 
that you were employed by the Missouri Pacific Railroad and that this employment took you to the 
Mallinckrodt Plant where you were exposed to contamination which, you believe, may have caused 
your cancers.  With your objection, you submitted an employment document, as well as records of 
medical treatment you received.  The employment document supported that you worked as a traffic 
representative and a track rail sales representative for the Missouri Pacific Railroad from May 22, 1957
to June 30, 1963.  The medical records, including pathology reports, confirmed that you were 
diagnosed with prostate cancer, non-Hodgkin’s lymphoma, multiple basal cell carcinomas and lung 
cancer.  Upon review of the case record, the undersigned makes the following:   

FINDINGS OF FACT

1.  You filed a claim for benefits under the EEOICPA on April 19, 2004.

2.  You have been diagnosed with prostate cancer, non-Hodgkin’s lymphoma, multiple basal cell 
carcinomas and lung cancer.



3.  You were employed by the Missouri Pacific Railroad, as a traffic representative and a track rail sales
representative, from May 22, 1957 to June 30, 1963.

Based on these facts, the undersigned makes the following:  

CONCLUSIONS OF LAW

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision, pursuant to 20 C.F.R. § 30.310.  The same section of the regulations provides that in filing
objections, the claimant must identify his objections as specifically as possible.  In reviewing any 
objections submitted, under 20 C.F.R. § 30.313, the FAB will review the written record, any additional 
evidence or argument submitted by the claimant, and conduct any additional investigation determined 
to be warranted in the case.  I have reviewed the record in this case, as well as the written objections 
you submitted and must conclude that no further investigation is warranted.

A “covered employee,” as defined in 42 U.S.C. § 7384l(1) of the EEOICPA, includes a “covered 
employee with cancer,” which, pursuant to 42 U.S.C. § 7384l(9)(B), may include a “Department of 
Energy employee” or a “Department of Energy contractor employee who contracted. . .cancer after 
beginning employment at a Department of Energy facility.”  

A “Department of Energy contractor employee” is defined, in 42 U.S.C. § 7384l(11) of the Act, as an 
“individual who. . .was in residence at a Department of Energy facility as a researcher for one or more 
periods aggregating at least 24 months,” or, an “individual who. . .was employed at a Department of 
Energy facility by (i) an entity that contracted with the Department of Energy to provide management 
and operating, management and integration, or environmental remediation at the facility; or (ii) a 
contractor or subcontractor that provided services, including construction and maintenance, at the 
facility.”   

The regulations state, in 20 C.F.R. § 30.111(a), that “Except where otherwise provided in the Act and 
these regulations, the claimant bears the burden of proving by a preponderance of the evidence the 
existence of each and every criterion necessary to establish eligibility under any compensable claim 
category set forth in § 30.110.” 

You have not alleged, or submitted any evidence to support, that you were a Department of Energy 
employee or that you were in residence for at least 24 months, as a researcher at a Department of 
Energy facility.  You also have not submitted any evidence or statements supporting that your 
employer, the Missouri Pacific Railroad, had a contractual relationship with the Department of Energy 
to provide management, remediation or any other services, at the Destrehan Street Plant facility of the 
Mallinckrodt Chemical Company.  By your own statement, your employer merely hauled freight cars 
which had already been removed from the facility by another company.  Therefore, the evidence fails to
support that your employment with the Missouri Pacific Railroad was such as to qualify you as a 
“covered employee.”  

For the foregoing reasons, the undersigned must find that you have not established your claim under 
the EEOICPA and hereby denies payment of compensation.

Washington, DC



Richard Koretz

Hearing Representative

Shared employee doctrine

EEOICPA Fin. Dec. No. 366-2002 (Dep’t of Labor, June 3, 2003)

NOTICE OF FINAL DECISION REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  The recommended decision was to deny your claim.  You submitted objections 
to that recommended decision.  The Final Adjudication Branch carefully considered the objections and 
completed a review of the written record.  See 20 C.F.R. § 30.312.  The Final Adjudication Branch 
concludes that the evidence is insufficient to allow compensation under the Act.  Accordingly, your 
claim for benefits is denied. 

     STATEMENT OF THE CASE

On July 31, 2001, you filed a Form EE-2 (Claim for Survivor Benefits under the EEOICPA), stating 
that you were the daughter of [Employee], who was diagnosed with cancer, chronic silicosis, and 
emphysema.  You completed a Form EE-3, Employment History for Claim under the EEOICPA, 
indicating that from December 2, 1944 to May 30, 1975, [Employee] was employed as a heavy mobile 
and equipment mechanic, for Alaska District, Corps of Engineers, Anchorage, Alaska.  

On August 20, 2001, a representative of the Department of Energy (or DOE) indicated that “none of the
employment history listed on the EE-3 form was for an employer/facility which appears on the 
Department of Energy Covered Facilities List.”  Also, on August 29, 2001, a representative of the DOE
stated in Form EE-5 that the employment history contains information that is not accurate.  The 
information from the DOE lacked indication of covered employment under the EEOICPA.



The record in this case contains other employment evidence for [Employee].  With the claim for 
benefits, you submitted a “Request and Authorization for TDY Travel of DOD Personnel” Form 
DD-1610, initiated on November 10, 1971 and approved on November 11, 1971.  [Employee] was 
approved for TDY travel for three days to perform work on Amchitka Island, Alaska, for the 
Department of Defense, Alaska District Corps of Engineers beginning on November 15, 1971.  He was 
employed as a Mobile Equipment Mechanic WG-12, and the purpose of the TDY was noted “to 
examine equipment for potential use on Blair Lake Project.”  The security clearance was noted as 
“Secret.”  You also submitted numerous personnel documents from [Employee]’s employment with the
Alaska District Corp of Engineers.  Those documents include a “Notification of Personnel Action” 
Form SF-50 stating that [Employee]’s service compensation date was December 2, 1944, for his work 
as a Heavy Mobile Equipment Mechanic; and at a WG-12, Step 5, and that he voluntarily retired on 
May 30, 1975.  

The medical documentation of record shows that [Employee] was diagnosed with emphysema, small 
cell carcinoma of the lung, and chronic silicosis.  A copy of [Employee]’s Death Certificate shows that 
he died on October 9, 1990, and the cause of death was due to or as a consequence of bronchogenic 
cancer of the lung, small cell type.

On September 6 and November 5, 2001, the district office wrote to you stating that additional evidence 
was needed to show that [Employee] engaged in covered employment.  You were requested to submit a
Form EE-4, Employment History Affidavit, or other contemporaneous records to show proof of 
[Employee]’s employment at the Amchitka Island, Alaska site covered under the EEOICPA.  You did 
not submit any additional evidence and by recommended decision dated December 12, 2001, the 
Seattle district office recommended denial of your claim.  The district office concluded that you did not
submit employment evidence as proof that [Employee] worked during a period of covered employment
as required by § 30.110 of the EEOICPA regulations.  See 20 C.F.R. § 30.110.  

On January 15 and February 6, 2002, you submitted written objections to the recommended denial 
decision.  The DOE also forwarded additional employment information.  On March 20, 2002, a 
representative of the DOE provided a Form EE-5 stating that the employment history is accurate and 
complete.  However, on March 25, 2002, a representative of the DOE submitted a “corrected copy” 
Form EE-5 that indicated that the employment history provided in support of the claim for benefits 
“contains information that is not accurate.”  An attachment to Form EE-5 indicated that [Employee] 
was employed by the Army Corps of Engineers for the period July 25, 1944 to August 11, 1952, at Fort
Richardson, Alaska; and from August 11, 1952 to May 30, 1975 at Elmendorf Air Force Base, Alaska.  
Further, the attachment included clarifying information:

Our records show that the Corps of Engineers’ was a prime AEC contractor at Amchitka.  
[Employee]’s Official Personnel Folder (OPF) indicates that he was at Forth Richardson and 
Elmendorf AFB, both in Alaska.  The OPF provided no indication that [Employee] worked at 
Amchitka, Alaska.  To the best of our knowledge, Blair Lake Project was not a DOE project. 

Also, on April 3, 2002, a representative of the DOE submitted a Form EE-5 indicating that Bechtel 
Nevada had no information regarding [Employee], but he had a film badge issued at the Amchitka Test
Site, on November 15, 1971.  The record includes a copy of Appendix A-7 of a “Manager’s Completion
Report” which indicates that the U. S. Army Corps of Engineers was a prime AEC (Atomic Energy 
Commission) Construction, Operations and Support Contractor, on Amchitka Island, Alaska.



On December 10, 2002, a hearing representative of the Final Adjudication Branch issued a Remand 
Order.  Noting the above evidence, the hearing representative determined that the “only evidence in the
record with regard to the Army Corps of Engineers status as a contractor on Amchitka Island is the 
DOE verification of its listing as a prime AEC contractor . . . and DOE’s unexplained and unsupported 
verification [of [Employee]’s employment, which] are not sufficient to establish that a contractual 
relationship existed between the AEC, as predecessor to the DOE, and the Army Corps of Engineers.”  
The Remand Order requested the district office to further develop the record to determine whether the 
Army Corps of Engineers had a contract with the Department of Energy for work on Amchitka Island, 
Alaska, and if the work [Employee] performed was in conjunction with that contract.  Further the 
Remand Order directed the district office to obtain additional evidence to determine if [Employee] was
survived by a spouse, and since it did not appear that you were a natural child of [Employee], if you 
could establish that you were a stepchild who lived with [Employee] in a regular parent-child 
relationship.  Thus, the Remand Order requested additional employment evidence and proof of 
eligibility under the Act.    

On January 9, 2003, the district office wrote to you requesting that you provide proof that the U.S. 
Army Corps of Engineers had a contract with the AEC for work [Employee] performed on his TDY 
assignment to Amchitka Island, Alaska for the three days in November 1971.  Further, the district office
requested that you provide proof of your mother’s death, as well as evidence to establish your 
relationship to [Employee] as a survivor.

You submitted a copy of your birth certificate that indicated that you were born [Name of Claimant at 
Birth] on October 4, 1929, to your natural mother and natural father [Natural Mother] and [Natural 
Father].  You also submitted a Divorce Decree filed in Boulder County Court, Colorado, Docket No. 
10948, which showed that your biological parents were divorced on October 10, 1931, and your 
mother, [Natural Mother] was awarded sole custody of the minor child, [Name of Claimant at 
Birth].  In addition, you submitted a marriage certificate that indicated that [Natural Mother] married 
[Employee] in the State of Colorado on November 10, 1934.  Further, you took the name [Name of 
Claimant Assuming Employee’s Last Name] at the time of your mother’s marriage in 1934, as 
indicated by the sworn statement of your mother on March 15, 1943.  You provided a copy of a 
Marriage Certificate to show that on August 19, 1949, you married [Husband].  In addition, you 
submitted a copy of the Death Certificate for [Name of Natural Mother Assuming Employee’s Last 
Name] stating that she died on May 2, 1990.  The record includes a copy of [Employee]’s Death 
Certificate showing he died on October 9, 1990.  

You also submitted the following additional documentation on January 20, 2003:  (1) A copy of 
[Employee’s] Last Will and Testament indicated that you, [Claimant], were the adult daughter and 
named her as Personal Representative of the Estate; (2) Statements by Jeanne Findler McKinney and 
Jean M. Peterson acknowledged on January 17, 2003, indicated that you lived in a parent-child 
relationship with [Employee] since 1945; (3) A copy of an affidavit signed by [Name of Natural 
Mother Assuming Employee’s Last Name] (duplicate) indicated that at the time of your mother’s 
marriage to [Employee], you took the name [Name of Claimant Assuming Employee’s Last Name]. 

You submitted additional employment documentation on January 27, 2003:  (1) A copy of 
[Employee]’s TDY travel orders (duplicate); (2) A Memorandum of Appreciation dated February 11, 
1972 from the Department of the Air Force commending [Employee] and other employees, for their 
support of the Blair Lake Project; (3) A letter of appreciation dated February 18, 1972 from the 
Department of the Army for [Employee]’s contribution to the Blair Lake Project; and (4) Magazine and
newspaper articles containing photographs of [Employee], which mention the work performed by the 



U.S. Army Corps of Engineers in Anchorage, Alaska.

The record also includes correspondence, dated March 27, 2003, from a DOE representative.  Based on
a review of the documents you provided purporting that [Employee] was a Department of Energy 
contractor employee working for the U.S. Army Corps of Engineers on TDY in November, 1971, the 
DOE stated that the Blair Lake Project was not a DOE venture, observing that “[i]f Blair Lake Project 
had been our work, we would have found some reference to it.”  

On April 4, 2003, the Seattle district office recommended denial of your claim for benefits.  The district
office concluded that the evidence of record was insufficient to establish that [Employee]  was a 
covered employee as defined under § 7384l(9)(A).  See 42 U.S.C. § 7384l(9)(A).  Further, [Employee] 
was not a member of the Special Exposure Cohort, as defined by § 7384l(14)(B).  See 42 U.S. C. § 
7384l(14)(B).  Also, [Employee] was not a “covered employee with silicosis” as defined under §§ 
7384r(b) and 7384r(c).  See 42 U.S.C. §§ 7384r(b) and (c).  Lastly, the recommended decision found 
that you are not entitled to compensation under § 7384s.  See 42 U.S.C. § 7384s.  

On April 21, 2003, the Final Adjudication Branch received your letter of objection to the recommended
decision and attachments.  First, you contended that the elements of the December 10, 2002 Remand 
Order were fulfilled because you submitted a copy of your mother’s death certificate and further proof 
that [Employee] was your stepfather; and that the letter from the district office on April 4, 2003 
“cleared that question on page three – quote ‘Our records show that the Corps of Engineers was a 
prime AEC contractor at Amchitka.’”  

Second, you stated that further clarification was needed as to the condition you were claiming. You 
submitted a death certificate for [Employee] showing that he died due to bronchogenic cancer of the 
lung, small cell type, and noted that that was the condition you alleged as the basis of your claim on 
your first Form, associated with your claim under the EEOICPA.



Third, you alleged that, in [Employee]’s capacity as a “Mobile Industrial Equipment Mechanic” for the
Army Corps of Engineers, “he was required to work not only for the DOD (Blair Lake project) but also
for DOE on the Amchitka program.  For example: on March 5, 1968 he was sent to Seward, Alaska to 
‘Inspect equipment going to Amchitka.’  He was sent from the Blair Lake project (DOD) to Seward for 
the specified purpose of inspecting equipment bound for Amchitka (DOE).  Thus, the DOE benefited 
from my father’s [Corp of Engineers] expertise/service while on ‘loan’ from the DOD.  Since the 
closure of the Amchitka project (DOE), the island has been restored to its original condition.  . . . 
Therefore, my dad’s trip to Amchitka to inspect equipment which might have been used at the Blair 
Lake project benefited not only DOD but also DOE.  In the common law, this is known as the ‘shared 
Employee’ doctrine, and it subjects both employers to liability for various employment related issues.” 

On May 21, 2003, the Final Adjudication Branch received your letter dated May 21, 2003, along with 
various attachments.  You indicated that the U.S. Army Corps of Engineers was a contractor to the 
DOE for the Amchitka Project, based upon page 319 of an unclassified document you had previously 
submitted in March 2002.  Further, you indicated that [Employee] had traveled to Seward, Alaska to 
inspect equipment used at on-site operations for use on Amchitka Island by the Corps of Engineers for 
the DOE project, and referred to the copy of the Corps of Engineers TDY for Seward travel you 
submitted to the Final Adjudication Branch with your letter of April 18, 2003.  Also, you indicated that 
[Employee] traveled to Amchitka, Island in November 1972 to inspect the equipment referenced 
above, which had been shipped from Seward, Alaska.  You indicated that [Employee] was a mobile 
industrial equipment mechanic, and that his job required him to travel.  You attached the following 
documents in support of your contention that the equipment [Employee] inspected could have included
equipment belonging to the Corps of Engineers:  Job Description, Alaska District, Corps of  Engineers 
(previously submitted), and an Employee Performance Appraisal.  

In addition, you indicated [Employee] was required to travel to remote sites throughout Alaska in order
to perform his job with the Corps of Engineers, and in support of this you referred to your electronic 
mail sent to the Seattle District Office on January 7, 2003.  You indicated that, since [Employee] was 
required to travel to Amchitka as a part of his regular duties as a mobile industrial equipment mechanic,
it was possible that the equipment he inspected on the November 15, 1971 trip to Amchitka included 
equipment owned by the Corps as well as inspection of equipment owned by private contractors.  You 
attached a copy of a document entitled, “Affidavit,” dated May 21, 2003, signed by Erwin L. Long.  
Mr. Long stated that he was head of the Foundations Material Branch for the Corps of Engineers at the 
time of his retirement, and that in 1971 he had been Head of the Rock Design Section.  Mr. Long 
indicated that he did not spend any time on Amchitka Island, that he had known [Employee] since 
1948, and that he “believe[d]” [Employee]’s travel to Amchitka for his job would have required him to 
track equipment belonging to the Corps of Engineers, and that [Employee] would also have 
“performed required maintenance on the equipment before preparing [it] for shipping off Amchitka 
Island.”  Mr. Long also stated that [Employee] would not talk about his work on Amchitka since it was
classified.  Finally, you attached a TDY dated March 4, 1968, as well as a travel voucher/subvoucher 
dated March 15, 1968, to support that [Employee]’s mission to Amchitka had been completed.  

FINDINGS OF FACT
1.         On July 31, 2001, [Claimant] filed a claim for survivor benefits under the EEOICPA as the 
daughter of [Employee].

2.         [Employee] was diagnosed with small cell bronchogenic carcinoma of the lung and chronic 
silicosis.



3.         [Employee] was employed by the U.S. Army Corps of Engineers for the period from July 25, 
1944 to August 11, 1952, at Fort Richardson, Alaska; and from August 11, 1952 to May 30, 1975 at 
Elmendorf Air Force Base, Alaska.

4.         [Employee]’s employment for the U.S. Army Corps of Engineers on TDY assignment at the 
Amchitka Island, Alaska site in November 1971 was in conjunction with a Department of Defense 
venture, the Blair Lakes Project.

CONCLUSIONS OF LAW

The EEOCIPA implementing regulations provide that a claimant may object to any or all of the 
findings of fact or conclusions of law, in the recommended decision.  20 C.F.R. § 30.310.  Further, the 
regulations provide that the Final Adjudication Branch will consider objections by means of a review of
the written record.  20 C.F.R. § 30.312.  The Final Adjudication Branch reviewer will review the record
forwarded by the district office and any additional evidence and/or argument submitted by the 
claimant.  20 C.F.R. § 30.313.  Consequently, the Final Adjudication Branch will consider the overall 
evidence of record in reviewing the written record.  

In order to be awarded benefits under the Energy Employees Occupational Illness Compensation 
Program Act, the covered employee (or his/her eligible survivors), must first establish that the 
employee has been diagnosed with beryllium illness, cancer, or chronic silicosis.  See 42 U.S.C. § 
7384l(15), 20 C.F.R. § 30.110(a).  The evidence to show proof of an occupational illness is not in 
dispute in this case.  The medical evidence establishes that [Employee] was diagnosed with cancer 
(bronchogenic cancer of the lung, small cell type) and chronic silicosis.  Consequently, [Employee] 
was diagnosed with two illnesses potentially covered under the Act.

Employees of a DOE contractor (or their eligible survivors) are entitled under the EEOICPA to seek 
compensation for a cancer as a member of the Special Exposure Cohort (SEC) or through a 
determination that they incurred cancer that was at least as likely as not related to employment at a 
DOE facility.  42 U.S.C. §§ 7384l(14), 7384l(9)(B)(ii)(II).  To be included in the SEC, a DOE 
employee, DOE contractor employee, or atomic weapons employee must have been employed for an 
aggregate of 250 work days before February 1, 1992, at a gaseous diffusion plant located in Paducah, 
Kentucky, Portsmouth, Ohio, or Oak Ridge, Tennessee or employed before January 1, 1974, by the 
DOE or a DOE contractor or subcontractor on Amchitka Island, Alaska, and have been exposed to 
ionizing radiation in the performance of duty related to the Long Shot, Milrow, or Cannikin 
underground nuclear tests.  42 U.S.C. § 7384l(14).  To qualify as a covered employee with cancer, 
members of the SEC need only establish that they contracted a "specified cancer", designated in section
7384l(17) of the EEOICPA, after beginning employment at a DOE facility or atomic weapons 
employer facility.

While the EEOICPA does not contain a specific definition of a DOE contractor, it does contain a 
definition of a DOE contractor employee that, in effect, defines what a DOE contractor is.  Section 
7384l(11) of the EEOICPA defines a DOE contractor employee as:

(A)  An individual who is or was in residence at a Department of Energy facility as a 
researcher for one or more periods aggregating at least 24 months.
(B)  An individual who is or was employed at a Department of Energy facility by-

(i)  an entity that contracted with the Department of Energy to provide 



management and operating, management and integration, or 
environmental remediation at the facility; or 
(ii)  a contractor or subcontractor that provided services, including 
construction and maintenance, at the facility.

The question presented in this case is whether [Employee], an employee of the U.S. Army Corps of 
Engineers was, during the time he spent on Amchitka Island, providing management and operation, 
management and integration or environmental remediation services under a contract between the DOE 
and the Army Corps of Engineers.

The undersigned notes that the Atomic Energy Commission’s Managers Completion Report refers to 
the U.S. Army Corp of Engineers, as a prime contractor for work on Milrow and Cannikin.  The work 
to be performed under that contract consisted of “engineering, procurement, construction 
administration and inspection.”

[Employee]’s “Request and Authorization for TDY Travel of DOD Personnel,” initiated on November 
10 and approved on November 11, 1971, was for the purpose of three days work on Amchitka Island, 
Alaska, for the Department of Defense, Alaska District Corps of Engineers.  The purpose of the TDY 
was to “examine equipment for potential use on Blair Lake Project.”

You submitted the following new documents along with your letter to the Final Adjudication Branch 
dated May 21, 2003:  Employee Performance Appraisal for the period February 1, 1966 to January 31, 
1967; Affidavit of Erwin L. Long dated May 21, 2003; Request and Authorization for Military 
Personnel TDY Travel and Civilian Personnel TDY and PCS Travel, dated March 4, 1968; and Travel 
Voucher or Subvoucher, dated March 15, 1968.  None of the documents submitted establish that 
[Employee] was on Amchitka Island providing services pursuant to a contract with the DOE.

The preponderance of the evidence in this case supports the conclusion that [Employee] was on 
Amchitka Island in November 1971 for the sole purpose of inspecting equipment to be used by the 
Department of Defense on its Blair Lake Project.  The documentation of record refers to the Blair Lake 
Project as a Department of Defense project, and the DOE noted in correspondence dated March 27, 
2003, that research was not able to verify that Blair Lake was a DOE project.

While the DOE indicated that [Employee] was issued a dosimetry badge, such evidence may be used 
to establish that he was present on Amchitka Island, not to establish that he was a covered DOE 
employee.  Therefore, [Employee]’s presence on Amchitka Island was to perform work for the 
Department of Defense, and not pursuant to a contract between the DOE and the U.S. Army Corps of 
Engineers.  

The evidence is also insufficient to show covered employment under § 7384r(c) and (d) of the 
EEOICPA for chronic silicosis.  To be a “covered employee with chronic silicosis” it must be 
established that the employee was:

A DOE employee or a DOE contractor employee, who was present for a number of workdays 
aggregating at least 250 work days during the mining of tunnels at a DOE facility located in Nevada or 
Alaska for test or experiments related to an atomic weapon.  

See 42 U.S.C. § 7384r(c) and (d); 20 C.F.R. § 30.220(a).  Consequently, even if the evidence showed 
DOE employment (which it does not since [Employee] worked for the DOD), he was present only 



three days on Amchitka, which is not sufficient for the 250 days required under the Act as a covered 
employee with silicosis.

The undersigned notes that in your objection to the recommended decision, you referred to a “shared 
employee” doctrine which you believe should be applied to this claim.  You contend that on March 5, 
1968, [Employee] was sent to Seward, Alaska to “Inspect equipment going to Amchitka, which might 
have been used at the Blair Lake project [to benefit] not only DOD but also DOE.”  No provision in the
Act refers to a “shared employee” doctrine.  Given the facts of this case, coverage could only be 
established if [Employee] was on Amchitka Island providing services pursuant to a contract with the 
DOE, evidence of which is lacking in this case.  

It is the claimant’s responsibility to establish entitlement to benefits under the EEOICPA.  The 
EEOICPA regulations at § 30.111(a) state that the claimant bears the burden of proving by a 
preponderance of the evidence, the existence of each and every criterion under any compensable claim 
category set forth in section 30.110.  Proof by a preponderance of the evidence means that it is more 
likely than not that the proposition to be proved is true.  Subject to the exceptions expressly provided in
the Act and regulations, the claimant also bears the burden of providing the Office of Workers’ 
Compensation Programs all written medical documentation, contemporaneous records, or other records
and documents necessary to establish any and all criteria for benefits set forth in the regulations.  See 
20 C.F.R. § 30.111(a).

Although you submitted medical evidence to show covered illnesses due to cancer and chronic 
silicosis, the evidence of record is insufficient to establish that [Employee] engaged in covered 
employment.  Therefore, your claim must be denied for lack of proof of covered employment under the
EEOICPA.

Seattle, Washington

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch  

EEOICPA Fin. Dec. No. 13183-2003 (Dep’t of Labor, October 15, 2003)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons discussed below, your claim for 
compensation is denied.

STATEMENT OF THE CASE

You filed a claim, Form EE-2, on October 23, 2001, seeking benefits pursuant to the Energy 
Employees Occupational Illness Compensation Program Act.  You indicated on the claim form that you
were filing for your spouse’s cancer, specifically, acute myelogenous leukemia, diagnosed 
approximately on January 1, 1995.  You also submitted Form EE-3, employment history, indicating that



your spouse was employed by Fercleve Corporation, Manhattan Project, Oakridge, Tennessee, as a 
project technician from 1944 through 1946.  Along with the claim forms, you submitted:

 your spouse’s death certificate, noting the immediate cause of death as Mucormycosis Brain 
Abcess(s) due to or as a consequence of acute myelogenous leukemia; 

 your marriage certificate; 

 several listings of prescriptions/medications; 

 several listings of medical expenses; 

 a copy of your spouse’s honorable discharge certificate dated March 14, 1946; 

 a copy of your spouse’s enlisted record and report of separation; 

 a copy of a letter to Senator Bunning from [Authorized Representative] dated February 2, 
2001; 

 a copy of a letter to The Christ Hospital from Philip D. Leming, M.D. dated December 5, 1997; 

 a copy of a hematology consultation and admission note signed by Philip D. Leming dated 
October 2, 1997, noting a diagnosis of acute myelocytic lueukemia with pancytopenia; 

 a copy of a Ohio State University James Cancer Hospital and Research Institute medical 
document signed by Michael A. Caligiuri dated September 10, 1998; 

 a copy of a letter signed by Philip D. Leming, M.D dated September 24, 2001, noting that it was
at least as likely as not that the patient’s acute leukemia was related to the radiation exposure in 
the past from his work on the atomic bomb project (Manhattan Project) in Oakridge, TN as any 
additional exposures; 

 a copy of United States of America, War Department Army Service Forces Corps of Engineers 
Manhattan District certificate that states, “This is to certify that [Employee] Fercleve 
Corporation has participated in work essential to the production of the Atomic Bomb, thereby 
contributing to the successful conclusion of World War II.  This certificate is awarded in 
appreciation of effective service.”  Signed by the Secretary of War, dated August 6, 1945; 

On November 15, 2001, the Cleveland, Ohio, district office received a letter from Droder & Miller 
CO., L.P.A. indicating that on your original application for benefits under the EEOICPA it indicated 
that your spouse’s diagnosis of cancer was in January of 1995, but Mr. Miller believes the records 
indicate that the diagnosis was sometime in mid to late 1997.

On February 12, 2002, the Cleveland District Office requested that additional medical evidence be 
provided within 30 days from the date of the letter.  On February 27, 2002, the District Office received 
a letter from you dated February 25, 2002, stating that your spouse’s diagnosis was 10/97, not 1/95, and
that you received only the February 12, 2002, letter from the District Office.  You also submitted:



 a duplicate copy of a letter dated September 24, 2001, signed by Philip D. Leming, M.D.; 

 a duplicate copy of the Ohio State University James Cancer Hospital and Research Institute 
medical document signed by Michael A. Caligiuri dated September 10, 1998; 

 an unsigned December 6, 1999, Christ Hospital progress note indicating that acute myeloid 
leukemia was initially diagnosed September 30, 1997; 

 an unsigned December 3, 1999, Christ Hospital progress note, a November 29, 1999, follow up 
note from Cincinnati Hematology – Oncology, INC.; 

 an October 3, 1997, surgical pathology report indicating a diagnosis of Bone marrow, clot 
section and aspirate smears involved by acute myeloid leukemia, seen microscopic description, 
signed by Cindy Westermann, M.D. and; 

 a September 30, 1997, bone marrow clinical summary indicating a diagnosis of acute 
undifferentiated leukemia. 

On November 30, 2001, the District Office received information from the Department of Energy 
regarding your spouse’s claimed employment.  The EE-5 form signed by Roger Holt stated “See 
Attached.”  The attached information indicated that [Employee]’s address was [Employee’s address], 
birthplace Ft. Thomas, Kentucky, date of birth [Date of Birth]; under the clearance status section, the 
section titled “report rec'd” indicated file Chk. Neg.; the section “restriction removed” on December 
14, 1944 and notes at the bottom stated, “Loyalty Ck. Reg. November 24, 1944” and “Ref. Ltrs. 
November 27, 1944.”

On March 12, 2002, the Cleveland District Office advised you that your case file was transferred to the 
Jacksonville District Office.

On June 20, 2002, the Jacksonville District Office advised you that they reviewed all the evidence 
presented with your claim and that the evidence was not sufficient to make a decision.  They indicated 
that the discharge papers you submitted indicated that your spouse was on active duty service with the 
U.S. Army from May 3, 1943 to March 14, 1946 and that the EEOICPA does not list the U.S. Army as 
one of the covered facilities under the Act.  The District Office advised you of the criteria for 
employment at a covered facility and requested that you provide the name and location of the company 
and employment dates and any information that shows that your spouse worked at a Department of 
Energy facility or a Department of Energy contractor/subcontractor and/or atomic weapons facility.  
You were requested to provide the employment evidence within 30 days from the date of the letter.

On June 24, 2002, the District Office received a letter from you authorizing your brother in law 
[Authorized Representative] to act as your authorized representative concerning your claim under the
EEOICPA.  On July 18, 2002, the District Office received an employment history affidavit signed by 
[Authorized Representative], your spouse’s brother.  [Authorized Representative] indicated 
employment at Fercleve Corp, Manhattan Project, Oak Ridge, TN from November 1944 to February 
1946.  

On August 5, 2002, the District Office received another EE-5 form from the Department of Energy 
stating that the employment history contains information that is not accurate.  An attachment to the 



form indicated that at the request of the Department of Energy, Bechtel Jacobs Company, LLC 
performed a search for certain records regarding dates and locations of employment relating to special 
exposure claimant [Employee].  The document included a statement, “we have searched payroll/radcon
records in the possession of BJC to verify whether the claimant was employed at the K-25, Portsmouth 
or Paducah GDP, as appropriate, for more than 250 days prior to February 1, 1992.  We were unable to 
locate any records for the claimant.” 

On August 26, 2002, the District Office requested you complete the SSA-581 and return it.  On 
September 11, 2002, your completed SSA form was sent to the Department of Labor.  On November 1, 
2002, the District Office received Social Security Administration records regarding your spouse’s 
employment from January 1942 thru December 1947.  The records indicate that your spouse was 
employed at Cincinnati Gas and Electric Co. in 1942 and 1943; at PJ Erdal General Merchandise in 
1942; at AT&T Corporation, in 1946 and 1947.

On December 27, 2002, the Jacksonville District Office issued a Recommended Decision regarding 
your claim for compensation under the EEOICPA.  The decision concluded that there is no evidence to 
support that [Employee] was a covered employee pursuant to 42 U.S.C. § 7384l(1) and 20 C.F.R. § 
30.5(u) of the implementing regulations.

Attached to the recommended decision was an explanation of your appeal rights, which stated that you 
had 60 days in which to file an objection to the recommended decision and/or request a hearing.  You 
were also advised that, if there was no timely objection filed, the recommended decision would be 
affirmed and you would be deemed to have waived your right to challenge the decision.

On February 7, 2003, the Final Adjudication Branch received a letter from [Authorized 
Representative] advising that you object to the recommended decision and your request for an oral 
hearing.  The letter stated that the reason you disagree with the decision is because the summary of 
events, most of which are documented in the file, clearly show that [Employee] was a covered 
employee under the EEOICPA.  [Authorized Representative] stated, “[Employee] and I are brothers. 
In 1944 we were attending Ohio State University in Columbus, OH and were involved in an Army 
Specialized Training Program.  We were both majoring in Electrical Engineering.  While at Ohio State 
University he was recruited by representatives of Fercleve Corporation regarding work in Oak Ridge, 
TN.  He accepted the offer to go to work for them to be on loan from the Army.  In the Fall of 1944 he 
went to Oak Ridge, TN to work for Fercleve Corporation.  [Employee]’s work with Fercleve 
Corporation turned out to involve nuclear activity on the first atomic bomb program, referred to as the 
Manhattan Project.  He worked for Fercleve Corporation from 1944 until 1946.  During this time he 
reported for work everyday for Fercleve.  He worked under Fercleve supervision.  He worked with 
equipment and tools provided by Fercleve.  He worked in the Gaseous Diffusion Process where they 
pumped nuclear gases through a series of diaphragms over and over until the proper isotope was 
isolated.  He also worked in the thermal diffusion process where they cooked the nuclear solutions, 
similar to a distilling process, over and over again until the just right isotope was isolated.  He told me 
that in the gaseous diffusion process there were leaks where the nuclear gases would contaminate the 
immediate atmosphere.  They were provided with little or no protection against the effect of these 
gases.  In the thermal diffusion process they encountered numerous spills of extremely corrosive 
liquids.  They would immediately flush these spills with water to minimize the corrosive damage that 
would otherwise occur on human flesh and equipment.  After the war ended and we were all home, he 
told me a lot about his activity at Oak Ridge.  In summary, all the time he worked for Fercleve he told 
me that he worked as a civilian on loan from the Army.  There is no disputing the following facts:  
1).Everyday in Oak Ridge, TN he went to work for Fercleve.  2).He worked with and under Fercleve 



supervision.  3).He worked with tools furnished for Fercleve.  4).He worked with equipment and 
processing machinery provided by Fercleve.  5).And most importantly, he received a formal certificate 
of merit awarded in appreciation of effective service with Fercleve Corporation, signed by Henry L. 
Stinson, Secretary of War, who was the overall chief of the Manhattan Project.”

On March 4, 2002, the Final Adjudication Branch advised you that your hearing would be held on 
April 22, 2003, at 2:00pm.  Also, on March 4, 2002, you signed an Authorization for Representation 
authorizing [Authorized Representative] to serve as your representative in all matters pertaining to 
the adjudication of your claim under the EEOICPA.

On April 22, 2003, your hearing was held.  Present were yourself, and [Authorized Representative].  
You discussed the fact that your spouse went for a physical in September 1997.  You indicated that his 
blood was taken and they got the test results back and that your spouse was told to see an oncologist 
immediately.  You indicated that after he saw the oncologist, he told you that he had leukemia.  
[Authorized Representative] discussed the history of his brother’s employment and the specifics of 
the letter filed on February 7, 2003, during the hearing.  

On May 1, 2003, the Final Adjudication Branch sent the hearing transcripts to you for comment.  On 
May 20, 2003, the Final Adjudication Branch received your comments on the transcript and your 
comments are included as a part of the record in this case and have been considered.  

FINDINGS OF FACT

   You filed a claim for survivor benefits on October 23, 2001. 

·        You claimed a diagnosis of your spouse’s acute myelogenous leukemia as a result of occupational
exposure during his employment.

·        You claimed that your spouse worked at Fercleve Corporation, in Oak Ridge, TN from 1944 to 
1946.  

·        Your spouse served on active duty in the United States Army from May 3, 1943 to March 1946.  

·        The Department of Energy was unable to verify the claimed employment history.

·        Cancer is a covered occupational illness under the EEOICPA.  The medical evidence of record 
substantiates that your spouse had leukemia.

·        Your spouse was diagnosed with leukemia in 1997.

·        You were advised that you needed to provide employment evidence establishing proof that your 
spouse was employed at a covered facility during a covered time period.

·        You did not provide employment evidence to substantiate that your spouse was a Department of 
Energy employee or contractor employee at a Department of Energy facility, nor an atomic weapons 
employee at an atomic weapons employer facility.

·        Social Security Administration Records from 1942 to 1947 list Cincinnati Gas and Electric 



Company, PJ Erdal General Merchandise and AT&T Corporation as [Employee]’s employers.  

·        The Jacksonville, District Office recommended denial of your claim for benefits as you did not 
provide evidence that your spouse was a covered employee under the EEOICPA.

·        You objected to the recommended denial of your claim.

·        You did not submit additional employment evidence that would substantiate that your spouse was
a covered employee under the EEOICPA.

CONCLUSIONS OF LAW

The EEOICPA established a compensation program to provide compensation to covered employees 
suffering from specifically designated occupational illnesses incurred as a result of their exposure to 
radiation, beryllium, or silica while in the performance of duty for the Department of Energy and 
certain of its vendors, contractors and subcontractors.  The term “occupational illness” is defined by 42 
U.S.C. §7384l(15) and 20 CFR § 30.5(z) as a covered beryllium illness, cancer, or chronic silicosis. 
You claimed leukemia as your spouse’s diagnosed illness on your claim form. You presented medical 
evidence that establishes that your spouse has been diagnosed with leukemia. Although leukemia is a 
covered condition under the EEOICPA, in order to establish entitlement to compensation under the 
EEOICPA, the evidence must demonstrate the existence of an occupational illness related to a period of
employment specified by the Act. While you have provided medical evidence to establish a diagnosis 
of leukemia, you have not provided sufficient employment evidence to show that your spouse was a 
covered employee under the EEOICPA.  To be a “covered employee with cancer,” the employee must 
meet the requirements of 42 U.S.C. § 7384l(9) and 20 C.F.R. § 30.210.  Those provisions of the Act 
and implementing regulations require that the employee must have been an employee of the 
Department of Energy (DOE) at a DOE facility, of a DOE contractor at a DOE facility, or of an atomic 
weapons employer. 

The term “covered employee” is defined by 42 U.S.C. § 7384l(1) and means any of the following: (A) 
A covered beryllium employee; (B) A covered employee with cancer; (C) To the extent provided in 
section 7384r of this title, a covered employee with chronic silicosis (as defined in that section). 

The term “atomic weapons employee” is defined by 42 U.S.C. § 7384l(3) as an individual employed by
an atomic weapons employer during a period when the employer was processing or producing, for the 
use by the United States, material that emitted radiation and was used in the production of an atomic 
weapon, excluding uranium mining and milling.  

The term “atomic weapons employer” is defined by 42 U.S.C. § 7384l(4) as any entity, other than the 
United States that (A) processed or produced, for use by the United States, material that emitted 
radiation and was used in production of an atomic weapon, excluding uranium mining and milling: and 
(B) is designated by the Secretary of Energy as an atomic weapons employer for purposes of the 
compensation program.  

The term “atomic weapons employer facility” is defined by 42 U.S.C. § 7384l(5) as a facility owned by
an atomic weapons employer, that is or was used to process or produce, for use by the United States, 
material that emitted radiation and was used in the production of an atomic weapon, excluding uranium
mining or milling.



The term “Department of Energy facility” under 42 U.S.C. § 7384l(12) means any building, structure, 
or premise, including the grounds upon which such building, structure, or premise is located-

(A)    in which operations are, or have been, conducted by, or on behalf of, the Department of 
Energy (except for buildings, structures, premises, grounds, or operations covered by 
Executive Order No. 12344, dated February 1, 1982 ( 42 U.S.C. 7158 note), pertaining to the 
Naval Nuclear Propulsion Program); and 

(B)     with regard to which the Department of Energy has or had-

(i)                  a proprietary interest; or

(ii)                entered into a contract with an entity to provide management and 
operation, management and integration, environmental remediation services, 
construction , or maintenance services. 

Section 30.111(a) of the regulations states that, "Except where otherwise provided in the Act and these 
regulations, the claimant bears the burden of proving by a preponderance of the evidence the existence 
of each and every criterion necessary to establish eligibility under any compensable claim category set 
forth in § 30.110.  Proof by a preponderance of the evidence means that it is more likely than not that 
the proposition to be proved is true.  Subject to the exceptions expressly provided in the Act and these 
regulations, the claimant also bears the burden of providing to OWCP all written medical 
documentation, contemporaneous records, or other records and documents necessary to establish any 
and all criteria for benefits set forth in these regulations."  20 C.F.R. § 30.111(a).

The record in this case demonstrates that you did not provide the requested employment evidence to 
show that your spouse was a Department of Energy employee or contractor employee at a Department 
of Energy facility, nor an atomic weapons employee at an atomic weapons employer facility, as those 
facilities are defined in 42 U.S.C. § 7384l(4) and (12).

You were advised of the deficiencies in your claim.  Based on my review of the evidence in your case 
record, your objections and pursuant to the authority granted by § 30.316(b) of the EEOCIPA 
regulations, I find that the district office’s December 27, 2002, recommended decision is correct in the 
denial of your claim.  The recommended decision denied your claim, because although you had 
submitted medical evidence showing that your spouse was diagnosed with leukemia, you did not 
submit the requested employment evidence showing that your spouse was a Department of Energy 
employee or contractor employee at a Department of Energy facility, nor an atomic weapons employee 
at an atomic weapons employer facility, as those facilities are defined in 42 U.S.C. § 7384l(4) and (12).
 Thus the undersigned finds that you were given the opportunity but have not established that your 
spouse was employed at a covered facility.  You reported on the employment history form that your 
spouse was employed by the Fercleve Corporation, Manhattan Project in Oak Ridge, TN from 1944 to 
1946.  The evidence of record to date does not show that your spouse was a Department of Energy 
employee or contractor employee at a Department of Energy facility, nor an atomic weapons employee 
at an atomic weapons employer facility, as those facilities are defined in 42 U.S.C. § 7384l(4) and 
(12).  Therefore you have not established that your spouse is a covered employee with cancer as 
defined under the EEOICPA.  You objected and indicated that your spouse worked for Fercleve 
Corporation on loan from the United States Army.  The employment evidence of record does not 
substantiate that your spouse is a covered employee as defined under the EEOICPA.  In order to be 



potentially eligible under the EEOICPA, an employee must have had covered employment. The 
evidence of record does not show that your spouse had covered employment.       

Upon review of the entire case file, I find that you have not submitted evidence to substantiate that your
spouse is a covered employee as defined by 42 U.S.C. § 7384l(1) nor a covered employee with cancer 
as defined under 42 U.S.C. § 7384l(9), as the evidence of record does not substantiate that your spouse 
was a Department of Energy employee, Department of Energy contractor employee or an atomic 
weapons employee who contracted the cancer after beginning such employment.  I also find that the 
district office’s recommended decision is supported by the evidence and the law, and cannot be 
overturned based on the additional information you submitted.  For the reasons stated above, your 
claim for benefits for the claimed condition of leukemia is therefore denied.

Cleveland, Ohio

Tracy Smart, Hearing Representative

U.S. military

EEOICPA Fin. Dec. No. 57276-2004 (Dep’t of Labor, October 26, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA or the Act).  See 42 U.S.C. § 7384 et seq.  Upon a careful review of the facts and an 
independent review of the record, the Final Adjudication Branch concludes that the evidence of record 
is insufficient to allow compensation under the Act.  Accordingly, your claim for benefits is denied. 

STATEMENT OF THE CASE
On May 3, 2004, you filed a Form EE-2 (Claim for Survivor Benefits under the EEOICPA), based on 
the condition of pancreatic cancer.  Medical documentation submitted in support of the claim shows 
that [Employee] (the employee) was diagnosed as having pancreatic cancer in October 2001.    

You also provided a Form EE-3 (Employment History), on which you indicated that the employee 
worked for the U.S. Navy in the Marshall Islands from April to October 1956, during Operation 
Redwing, and that he wore a dosimetry badge.  A Department of Energy representative and a corporate 
representative of Bechtel Nevada indicated that the employee was issued film badges at the Pacific 
Proving Ground (Marshall Islands), during Operation Redwing, associated with the U.S. Navy, as a 
military participant, between the dates of April 19 and July 27, 1956. 

By letters dated May 17 and July 7, 2004, the Seattle district office notified you that they had 
completed the initial review of your claim for benefits under the EEOICPA, but that additional 
employment evidence was needed in order to establish a claim.  You were specifically informed that 
the claimed military employment with the U.S. Navy was not covered employment under the 
EEOICPA.  You were requested to provide supporting documentation of covered employment within 
thirty days of the date of the district office letters.  

You provided a Form EE-4 (Employment History Affidavit), on which you indicated that the employee 



worked for the U.S. Navy in the Marshall Islands from November 4, 1952 to October 31, 1956, and 
McDonnell Douglas in St. Louis, Missouri, from January 1956 to January 1991.  You also provided a 
signed Form SSA-581 (Authorization to Obtain Earnings Data from the Social Security 
Administration).

On August 23, 2004, the Seattle district office recommended denial of your claim for benefits.  The 
district office concluded that the employee was not a covered employee as defined under § 7384l of the
Act, as the evidence did not establish that he had been present at a covered facility as defined under § 
7384l(12) of the Act, while working for the Department of Energy or any of its covered contractors, 
subcontractors or vendors as defined under § 7384l(11), of the Act, during a covered time period.  See 
42 U.S.C. § 7384l(11) and (12).  The district office further noted that it had been determined that 
Congress did not expressly direct that military personnel be included as covered employees under the 
Act and that military personnel suffering from injuries resulting from government service were already 
covered under a separate program for veterans.  Finally, the district office concluded that you were not 
entitled to compensation as outlined under § 7384s(e)(1) of the Act.  See 42 U.S.C. § 7384s(e)(1).

FINDINGS OF FACT

1.         You filed a claim for survivor benefits on May 3, 2004.

2.         The employee was diagnosed as having pancreatic cancer in October 2001.

3.         The employee’s military employment with the U.S. Navy is not covered employment under the 
Act.  

4.         You did not provide evidence to establish that the employee worked in covered employment 
under the EEOICPA. 

CONCLUSIONS OF LAW

The undersigned has reviewed the recommended decision issued by the Seattle district office on 
August 23, 2003.  I find that you have not filed any objections to the recommended decision as 
provided by § 30.316(a) of the regulations, and that the sixty-day period for filing such objections, as 
provided for in § 30.310(a) has expired. See 20 C.F.R. §§ 30.310(a), 30.316(a).  

In order to be afforded coverage under the Energy Employees Occupational Illness Compensation 
Program Act, you must establish that the employee was diagnosed with a designated occupational 
illness incurred as a result of exposure to silica, beryllium, and radiation: cancer, beryllium sensitivity, 
chronic beryllium disease, and silicosis.  See 42 U.S.C. § 7384l(15); 20 C.F.R. § 30.110(a).  Further, 
the illness must have been incurred while in the performance of duty for the Department of Energy and 
certain of its vendors, contractors, and subcontractors, or for an atomic weapons employer.  See 42 
U.S.C. § 7384l(4)-(7), (9), (11).  

In order to be afforded coverage under § 7384l(9) of the EEOICPA as a “covered employee with 
cancer,” the claimant must show that the employee was a Department of Energy (DOE) employee, a 
DOE contractor employee, or an atomic weapons employee, who contracted cancer after beginning 
employment at a DOE facility or an atomic weapons employer facility.  See 42 U.S.C. § 7384l(9); 20 
C.F.R. § 30.210(b).  



Although you provided a diagnosis of cancer, the evidence of record does not show that the employee 
was a DOE employee, contractor, subcontractor or atomic weapons employee.  The evidence 
demonstrates that the employee was on active duty in the U.S. military.  The EEOICPA was established
to compensate civilian men and women who performed duties uniquely related to nuclear weapons 
production and testing.  See 42 U.S.C. § 7384l(a)(7).  Consequently, the employee’s military 
employment is excluded from coverage under the EEOICPA.  

The record shows that by letters dated May 17 and July 7, 2004, you were requested to provide the 
required information to prove covered employment.  It is the claimant’s responsibility to establish 
entitlement to benefits under the Act.  The EEOICPA regulations at § 30.111(a) state that the claimant 
bears the burden of proving by a preponderance of the evidence, the existence of each and every 
criterion under any compensable claim category set forth in § 30.110.  Proof by a preponderance of the 
evidence means that it is more likely than not that the proposition to be proved is true.  Subject to the 
exceptions expressly provided in the Act and regulations, the claimant also bears the burden of 
providing to the Office of Workers’ Compensation Program all written medical documentation, 
contemporaneous records, or other records and documents necessary to establish any and all criteria for
benefits set forth in the regulations.  See 20 C.F.R. § 30.111(a).  

The record in this case shows that you did not provide employment evidence to establish that the 
employee worked for a DOE employer, contractor, or atomic weapons employer.  See 42 U.S.C. § 
7384l(1).  Therefore, your claim must be denied for lack of evidence of covered employment under the 
EEOICPA.  

For the above reasons, the Final Adjudication Branch concludes that the evidence of record is 
insufficient to allow compensation under the Act.  Accordingly, your claim for benefits is denied.

Seattle, Washington

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch 

EEOICPA Fin. Dec. No. 59598-2004 (Dep’t of Labor, November 10, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA or the Act).  See 42 U.S.C. § 7384 et seq.  Upon a careful review of the facts and an 
independent review of the record, the Final Adjudication Branch concludes that the evidence of record 
is insufficient to allow compensation under the Act.  Accordingly, your claim for benefits is denied. 

STATEMENT OF THE CASE
On July 20, 2004, you filed a Form EE-2 (Claim for Survivor Benefits under the EEOICPA), based on 
the condition of a brain tumor.  You also provided a Form EE-3 (Employment History), on which you 
indicated that [Employee] worked for the U.S. Army from October 2, 1951 to July 1, 1953 and viewed 
an atom bomb blast while he was stationed at Camp Desert Rock, Nevada; was self-employed as a 
farmer from 1954 to 1972; worked for Swift’s Independent Packing from 1972 to 1985; and with John 



Deere from 1985 to 1989.

The record includes a letter in which you indicated that your spouse “viewed the atom bomb blast 
while he was at Camp Desert Rock, Nevada.”  The record also includes copies of your marriage 
certificate, the employee’s Report of Separation from the Armed Forces, the employee’s certificate of 
honorable military discharge, and the employee’s death certificate.  The employee’s military discharge 
document indicates that he entered military service with the U.S. Army in Omaha, Nebraska on 
October 2, 1951, and separated from service in the state of California on July 1, 1953.  The employee’s 
death certificate indicates that he passed away on August 23, 1990, due to respiratory failure and a 
brain astrocytoma. 

A review of the Oak Ridge Institute for Science and Education (ORISE) database was negative for 
employment information pertaining to the employee.

By letter dated July 27, 2004, the Seattle district office notified you that they had completed the initial 
review of your claim for benefits under the EEOICPA, but that additional employment evidence was 
needed in order to establish a claim.  You were specifically informed that the military and civilian 
employment you claimed on Form EE-3 was not covered employment under the EEOICPA.  You were 
requested to provide supporting documentation of covered employment within thirty days of the date of
the district office letter.  No additional documentation was received.

On September 7, 2004, the Seattle district office recommended denial of your claim for benefits.  The 
district office concluded that the employee was not a covered employee as defined under § 7384l of the
Act, as the evidence did not establish that he had been present at a covered facility as defined under § 
7384l(12) of the Act, while working for the Department of Energy or any of its covered contractors, 
subcontractors or vendors as defined under § 7384l(10), of the Act, during a covered time period.  See 
42 U.S.C. § 7384l(10) and (12).  The district office further noted that it had been determined that 
Congress did not expressly direct that military personnel be included as covered employees under the 
Act and that military personnel suffering from injuries resulting from government service were already 
covered under a separate program for veterans.  Finally, the district office concluded that you were not 
entitled to compensation as outlined under § 7384s of the Act.  See 42 U.S.C. § 7384s.

FINDINGS OF FACT

1.         You filed a claim for survivor benefits on July 20, 2004.

2.         The employee’s employment with the U.S. Army, Swift’s Independent Packing, John Deere, 
and his self-employment is not covered employment under the Act.  

3.         You did not provide evidence to establish that the employee worked in covered employment 
under the EEOICPA. 

CONCLUSIONS OF LAW

The undersigned has reviewed the recommended decision issued by the Seattle district office on 
September 7, 2003.  I find that you have not filed any objections to the recommended decision as 
provided by § 30.316(a) of the regulations, and that the sixty-day period for filing such objections, as 
provided for in § 30.310(a) has expired. See 20 C.F.R. §§ 30.310(a), 30.316(a).  



In order to be afforded coverage under the Energy Employees Occupational Illness Compensation 
Program Act, you must establish that the employee was diagnosed with a designated occupational 
illness incurred as a result of exposure to silica, beryllium, and radiation: cancer, beryllium sensitivity, 
chronic beryllium disease, and silicosis.  See 42 U.S.C. § 7384l(15); 20 C.F.R. § 30.110(a).  Further, 
the illness must have been incurred while in the performance of duty for the Department of Energy and 
certain of its vendors, contractors, and subcontractors, or for an atomic weapons employer.  See 42 
U.S.C. § 7384l(4)-(7), (9), (11).  

In order to be afforded coverage under § 7384l(9) of the EEOICPA as a “covered employee with 
cancer,” the claimant must show that the employee was a Department of Energy (DOE) employee, a 
DOE contractor employee, or an atomic weapons employee, who contracted cancer after beginning 
employment at a DOE facility or an atomic weapons employer facility.  See 42 U.S.C. § 7384l(9); 20 
C.F.R. § 30.210(b).  

You indicated on Form EE-3 that the employee viewed an atomic blast while he was stationed with the 
Army at Camp Desert Rock, Nevada.  The evidence of record does not show that the employee was a 
DOE employee, contractor, subcontractor or atomic weapons employee.  The evidence demonstrates 
that the employee was on active duty in the U.S. military (Army).  The EEOICPA was established to 
compensate civilian men and women who performed duties uniquely related to nuclear weapons 
production and testing.  See 42 U.S.C. § 7384l(a)(7).  Consequently, the employee’s military 
employment is excluded from coverage under the EEOICPA.  

The record shows that by letter dated July 27, 2004, you were requested to provide the required 
information to prove covered employment.  

It is the claimant’s responsibility to establish entitlement to benefits under the Act.  The EEOICPA 
regulations at § 30.111(a) state that the claimant bears the burden of proving by a preponderance of the 
evidence, the existence of each and every criterion under any compensable claim category set forth in §
30.110.  Proof by a preponderance of the evidence means that it is more likely than not that the 
proposition to be proved is true.  Subject to the exceptions expressly provided in the Act and 
regulations, the claimant also bears the burden of providing to the Office of Workers’ Compensation 
Program all written medical documentation, contemporaneous records, or other records and documents 
necessary to establish any and all criteria for benefits set forth in the regulations.  See 20 C.F.R. § 
30.111(a).  

The record in this case shows that you did not provide employment evidence to establish that the 
employee worked for a DOE employer, contractor, or atomic weapons employer.  See 42 U.S.C. § 
7384l(1).  Therefore, your claim must be denied for lack of evidence of covered employment under the 
EEOICPA.  

For the above reasons, the Final Adjudication Branch concludes that the evidence of record is 
insufficient to allow compensation under the Act.  Accordingly, your claim for benefits is denied.

Seattle, Washington

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch 



Verification of

EEOICPA Fin. Dec. No. 1400-2002 (Dep’t of Labor, January 22, 2002)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA). 

On December 12, 2001, the Seattle District Office issued a recommended decision concluding that the
deceased covered employee was a member of the Special Exposure Cohort, as that term is defined in §
7384l(14)  of the EEOICPA, and that  you are entitled to compensation in the amount  of $150,000
pursuant to § 7384s of the EEOICPA as his survivor.  On December 17, 2001, the Final Adjudication
Branch received written notification from you waiving any and all  objections to the recommended
decision.

The undersigned has reviewed the evidence of record and the recommended decision issued by the
Seattle district office on December 12, 2001, and finds that:

In a report dated August 20, 1996, Dr. John Mues diagnosed the deceased covered employee with 
mixed squamous/adenocarcinoma of the lung.  The report states the diagnosis was based on the results 
of a thoracoscopy and nodule removal. Lung cancer is a specified disease as that term is defined in § 
7384l(17)(A) of the EEOICPA and 20 CFR § 30.5(dd)(2) of the EEOICPA regulations.

You stated in the employment history that the deceased covered employee worked for S.S. Mullins on 
Amchitka Island, Alaska from April 21, 1967 to June 17, 1969.  Nancy Shaw, General Counsel for the 
Teamsters Local 959 confirmed the employment by affidavit dated November 1, 2001.  The affidavit is 
acceptable evidence in accordance with § 30.111 (c) of the EEOICPA regulations.

Jeffrey L. Kotch[1], a certified health physicist, has advised it is his professional opinion that 
radioactivity from the Long Shot underground nuclear test was released to the atmosphere a month 
after the detonation on October 29, 1965. He further states that as a result of those airborne radioactive 
releases, SEC members who worked on Amchitka Island, as defined in EEOICPA § 7384l(14)(B), 
could have been exposed to ionizing radiation from the Long Shot underground nuclear test beginning 
a month after the detonation, i.e., the exposure period could be from approximately December 1, 1965 
through January 1, 1974 (the end date specified in EEOICPA, § 7384l(14)(B)).  He supports his 
opinion with the Department of Energy study, Linking Legacies, DOE/EM-0319, dated January 1997, 
which reported that radioactive contamination on Amchitka Island occurred as a result of activities 
related to the preparation for underground nuclear tests and releases from Long Shot and Cannikin.  
Tables 4-4 and C-1, on pages 79 and 207, respectively, list Amchitka Island as a DOE Environmental 
Management site with thousands of cubic meters of contaminated soil resulting from nuclear testing.

The covered employee was a member of the Special Exposure Cohort as defined in § 7384l(14)(B) of 
the EEOICPA and §§ 30.210(a)(2) and 30.213(a)(2) of the EEOICPA regulations.  This is supported by 
evidence that shows he was working on Amchitka Island for S.S. Mullins during the potential exposure
period, December 1, 1965 to January 1, 1974.

The covered employee died February 17, 1999.  Metastatic lung cancer was included as a immediate 



cause of death on the death certificate.

You were married to the covered employee August 18, 1961 and were his wife at the time of his death.  
You are the eligible surviving spouse of the covered employee as defined in § 7384s of the EEOICPA, 
as amended by the National Defense Authorization Act (NDAA) for Fiscal Year 2002 (Public Law 
107-107, 115 Stat. 1012, 1371, December 28, 2001.[2]

The undersigned hereby affirms  the award of $150,000.00 to  you as  recommended by the Seattle
District Office.

Washington, DC

Thomasyne L. Hill

Hearing Representative

[1] Jeffrey L. Kotch is a certified health physicist employed with the Department of Labor, EEOICP, Branch of Policies, 
Regulations and Procedures.  He provided his professional opinion in a December 6, 2001 memorandum to Peter Turcic, 
Director of EEOICP.

[2] Title XXXI of the National Defense Authorization Act for Fiscal Year 2002 amended the Energy Employees 
Occupational Illness Compensation Program Act.

EEOICPA Fin. Dec. No. 41341-2005 (Dep’t of Labor, May 11, 2005)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
Part B of the Energy Employees Occupational Illness Compensation Program Act of 2000 (EEOICPA 
or the Act).  See 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the Final Adjudication 
Branch accepts and approves your claim for compensation and benefits, based on multiple myeloma, 
under Part B of the Act.  Your claim under Part E of the Act, and your claim under Part B of the Act for
skin and throat cancer, is deferred.  

STATEMENT OF THE CASE

On February 6, 2003, you filed a Form EE-1 (Claim for Benefits under the EEOICPA), based on 
cancer, specified as multiple myeloma, skin, and throat cancer.  You also filed a Form EE-3 
(Employment History), in which you indicated that you were employed at Oak Ridge, by “Keagan & 
Hughes,” from January 1, 1950 to February 10, 1951, at Paducah, Kentucky, from February 15, 1951 
to March 23, 1953, and at the Hanford site from April 15, 1954 to January 21, 1955, and that you did 
not wear a dosimetry badge.  

The employment evidence of record consists of affidavits, personnel information from the Atomic 
Energy Commission, earnings information from the Social Security Administration, and information 
from the Center to Protect Workers Rights.  You provided an employment history affidavit from the 
business manager of L.U. # 237, Texarkana, TX/AR, who indicated he had been vice-president of local
# 237, and therefore knew that you were employed by the following employers: (1) “Keagen & 
Hughes,” Oak Ridge, Tennessee, “AEC,” from January 1, 1950 to February 10, 1951; (2) M.W. 



Kellogg, Paducah, Kentucky, from February 15, 1951 to March 23, 1952; and (3) Kaiser Engineers, 
Hanford site, North Richland, Washington, from April 15, 1954 to January 21, 1955.  

An Atomic Energy Commission (AEC), Oak Ridge, Tennessee, Personnel Clearance Master Card 
shows that you were granted an emergency clearance, on June 26, 1951, as an employee of Kaighin & 
Hughes, a subcontractor with Maxon Construction Company, and you were terminated on October 9, 
1951.  A second AEC, Oak Ridge, Personnel Clearance Master Card shows that your security clearance
was “reinstated” on October 17, 1951, the name of your employer was “F.H. McGraw & Company 
M.W. Kellogg,” and that you were terminated on October 29, 1952.  The card further shows a transfer 
to Hanford on April 13, 1954.  

A co-worker at the Oak Ridge Gaseous Diffusion Plant (GDP), also known as K-25, provided an 
employment history affidavit in which he indicated that he worked with you for “Kaighan & Hughes” 
at the Oak Ridge K-25 Plant from January 1, 1950 to February 10, 1951.  A dispatch record from Local
No. 237, shows that you were employed by Kaiser from March 31 to May 30, 1954.  An Itemized 
Statement of Earnings obtained from the Social Security Administration (SSA) shows that you had 
earnings paid by M.W. Kellogg from October through December 1949, October through December 
1951, January through June 30 1952, and January through March 1953.  In addition, the SSA Itemized 
Statement of Earnings showed that you were paid earnings by Atlantic Industries, Incorporated, during 
the period from January through March 1950, and Kaiser Engineers during the period from April 
through September 1954.  A letter provided, by the Business Manager of the Plumbers & Steamfitters 
Local 184, Paducah, Kentucky shows that the M.W. Kellogg Company was a subcontractor at the 
Paducah GDP, Paducah, Kentucky from 1951 to 1955.  The record also contains a copy of a 
“Certificate of Amendment to the Articles of Incorporation of Kaighin & Hughes, Inc.” that indicates 
the shareholders authorized the name of the company to be changed to “Atlantic Industries, Inc.” by 
resolution dated May 17, 1968.  

The Division of Energy Employees Occupational Illness Compensation (DEEOIC) has contracted with 
the Center to Protect Workers’ Rights (CPWR) for assistance in obtaining records pertinent to 
construction and trade employees at DOE, atomic weapons employer (AWE) or beryllium vendor 
facilities.  The CPWR is a research, development, and training arm of the Building and Construction 
Trades Department (BCTD) of the American Federation of Labor-Congress of Industrial Organizations 
(AFL-CIO).  The CPWR concluded that (1) Kaighin & Hughes was a subcontractor to Maxon and, as 
shown in a report to the President by the Atomic Energy Labor Relations Panel, Kaighin & Hughes was
a primary contractor of K29 – K31 of the K25 GDP, and a contractual relationship between Kaighin & 
Hughes and AEC/DOE was also confirmed by a DOE representative who reported that Kaighin & 
Hughes, Inc. was a subcontractor to Maxon for construction of the K29, K31, and K33 buildings of the 
K25 GDP from 1947 to 1956.  See Section 2 - CPWR Research Results.  The Oak Ridge GDP is 
recognized as a covered DOE facility from 1943 to 1987 and 1988 to the present (remediation); the 
Paducah GDP is recognized as a covered DOE facility from 1951 to July 28, 1998 and July 29, 1998 to 
the present (remediation); and the Hanford site is recognized as a covered DOE facility from 1942 to 
the present.  See DOE, Office of Worker Advocacy, Facility List.  

You indicated on your Form EE-3 that you were not monitored, through the use of dosimetry badges, 
for exposure at either the Oak Ridge GDP or Paducah GDP, and the information above shows that you 
were employed at the Oak Ridge GDP and Paducah GDP, respectively, from January 1 through 
October 9, 1951 and January 1 through October 29, 1952.  However, the evidence shows that you 
worked in a job that had exposures comparable to a job that is or was monitored through the use of 
dosimetry badges for your entire period of employment at Oak Ridge and for the period from July 



1952 to October 29, 1952 at the Paducah GDP.  

In addition to medical documentation showing diagnosis of skin cancer, you provided a narrative 
medical report by Joyce Feagin, M.D., dated January 11, 2001, that indicated you were diagnosed as 
having multiple myeloma.  

On March 30, 2005, the Seattle district office issued a recommended decision that concluded you are a 
member of the special exposure cohort under Part B, as defined by 42 U.S.C. § 7384l(14)(A), you were
diagnosed with multiple myeloma, a specified cancer under Part B as defined by 42 U.S.C. § 
7384l(17), and that you are entitled to compensation under Part B in the amount of $150,000.00, 
pursuant to 42 U.S.C. § 7384s(a)(1).  The district office also concluded that you are entitled to medical 
benefits under Part B, retroactive to the date you filed you claim for benefits, February 6, 2003, as 
outlined under 42 U.S.C. § 7384t.  The district office deferred adjudication of your claim for skin 
cancers pending completion of the report of radiation dose reconstruction by the National Institute for 
Occupational Safety and Health (NIOSH).  

On April 11, 2005, the Final Adjudication Branch received written notification from you indicating that
you waive any and all rights to file objections to the recommended decision.  

FINDINGS OF FACT

1.      You filed a claim for benefits under the EEOICPA on February 6, 2003.  

2.      You were employed at the Oak Ridge GDP from January 1, 1951 to October 9, 1951, and the 
Paducah GDP from January 1, 1952 to October 29, 1952.  

3.      A DOE contractor or subcontractor employed you for a number of work days aggregating at least 
250 work days before February 1, 1992, at gaseous diffusion plants located in Oak Ridge, Tennessee 
and Paducah, Kentucky.  

4.      You were diagnosed as having multiple myeloma, a specified cancer, on January 11, 2001.  

5.      You contracted multiple myeloma after having begun covered employment with a DOE 
contractor or subcontractor at the Oak Ridge GDP and Paducah GDP, and the onset of the illness was 
more than five years after your first exposure at a GDP.  

CONCLUSIONS OF LAW

In order for an employee to be afforded coverage under the “special exposure cohort,” the employee 
must be a DOE employee who was employed for a number of work days aggregating at least 250 work 
days before February 1, 1992, at a gaseous diffusion plant located in Paducah, Kentucky, Portsmouth, 
Ohio, or Oak Ridge, Tennessee, and, during such employment – (i) was monitored through the use of 
dosimetry badges for exposure at the plant of the external parts of 
[the] employee’s body to radiation; or (ii) worked in a job that had exposures comparable to a job that 
is or was monitored through the use of dosimetry badges.  See 42 U.S.C. § 7384l(14).  
Further, a specified cancer is “A specified disease, as that term is defined in § 4(b)(2) of the Radiation 
Exposure Compensation Act (42 U.S.C. 2210 note),” including multiple myeloma, provided the onset 
was at least five years after first exposure to radiation.  See 42 U.S.C. § 7384l(17)(A); 20 C.F.R. § 



30.5(dd)(5)(i) (multiple myeloma).  The medical evidence of record indicates that you were diagnosed 
with multiple myeloma on January 11, 2001, which was more than five years after you were first 
exposed to radiation at Oak Ridge.  
Your employment history (including employment history affidavits, Social Security records, union 
dispatch records, security clearance records, and confirmation by the CPWR) shows that you were 
employed at the Oak Ridge GDP from January 1, 1951 to October 9, 1951, and the Paducah GDP from 
January 1, 1952 to October 29, 1952, a period exceeding 250 work days.  However, employees who 
indicate on their Form EE-3 that they were not monitored by dosimetry while employed at the Paducah 
GDP are determined to have been engaged in covered employment beginning in July 1952.  See 
Federal (EEOICPA) Procedure Manual, Chapter 2-500.3a(2)(a) (June 2004).  Therefore, your period of
employment at the Paducah GDP, for purposes of coverage as a member of the special exposure cohort,
must be calculated using a beginning date of July 1, 1952, and an ending date of October 29, 1952.  
Thus, the evidence shows that you were employed by a DOE contractor or subcontractor for a number 
of work days aggregating at least 250 work days before February 1, 1992 at gaseous diffusion plants 
located in Oak Ridge, Tennessee and Paducah, Kentucky, “in a job that had exposures comparable to a 
job that is or was monitored through the use of dosimetry badges,” and you are a “member of the 
Special Exposure Cohort.”  See 42 U.S.C. § 7384l(14)(A).  
You filed a claim based on multiple myeloma, skin, and throat cancer.  The Final Adjudication Branch 
has reviewed the medical reports of record and found that you were diagnosed as having multiple 
myeloma on January 11, 2001.  Consequently, you are a “covered employee with cancer,” and a 
member of the special exposure cohort who was diagnosed as having a “specified cancer” under the 
EEOICPA.  See 42 U.S.C. §§ 7384l(9)(A), (14)(A), and (17)(A).  
For the forgoing reasons, the Final Adjudication Branch hereby accepts and approves your claim for 
multiple myeloma.  You are entitled to compensation under Part B of the Act in the amount of 
$150,000.00.  See 42 U.S.C. § 7384s(a)(1).  In addition, you are entitled to medical benefits for 
multiple myeloma under Part B of the Act, retroactive to February 6, 2003, pursuant to 42 U.S.C. § 
7384t.  Adjudication of your claim for skin cancers and throat cancer is deferred pending completion of
the radiation dose reconstruction by NIOSH, and adjudication of your Part E claim is deferred until 
issuance of the Interim Final Regulations.  

Seattle, WA

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch  

EEOICPA Order No. 62728-2008 (Dep’t of Labor, July 1, 2009)

REMAND ORDER

This order of the Final Adjudication Branch (FAB) concerns the above-noted claim for survivor 
benefits under Part B of the Energy Employees Occupational Illness Compensation Program Act of 
2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the claim is 
remanded to the Cleveland district office for additional development to determine if the employee 
qualifies as a “covered employee with cancer” under Part B of EEOICPA.

On October 20, 2004, [Claimant] filed a claim for survivor benefits under Part B and a request for 
assistance under former Part D of EEOICPA, as the spouse of [Employee].  [Claimant] identified lung



cancer and mouth cancer as the medical conditions of [Employee] resulting from his employment for 
an atomic weapons employer.  Subsequent to [Claimant]’s filing a request for assistance under Part D, 
Congress amended EEOICPA by repealing Part D and enacting Part E.  As part of these amendments, 
Congress directed that the filing of a request for assistance under former Part D would be treated as a 
claim for benefits under the new Part E.  On August 2, 2005, [Claimant] filed another Part E claim 
based on the alleged condition of lung disease. 

On November 9, 2006, FAB issued a final decision denying [Claimant]’s claim for survivor benefits 
under Part E because the evidence did not establish that [Employee] was employed by a DOE 
contractor performing remediation activities at a covered Department of Energy (DOE) facility.  On 
July 31, 2008, FAB also issued a final decision to deny [Claimant]’s claim for survivor benefits under 
Part B because the evidence did not establish that [Employee] worked for a subsequent owner or 
operator of an atomic weapons employer facility at that atomic weapons employer facility.  On October
16, 2008, [Claimant] submitted an affidavit in which Ronald G. Proffitt indicated that he had worked 
with [Employee] at the General Steel Industries facility in Granite City , Illinois from 1963 to 1973.  
Based on this new evidence, the Director issued a January 13, 2009 Order vacating the FAB’s July 31, 
2008 final decision and reopening [Claimant]’s claim for survivor benefits under Part B.

On Form EE-3 (employment history), [Claimant] indicated that [Employee] worked for Granite City 
Steel (General Steel Castings) from April 1963 to December 2000.  On November 8, 2004, a 
representative from DOE verified that [Employee] worked for Granite City Steel from January 14, 
1974 to December 19, 2000.  Records from St. Elizabeth Medical Center dated March 17, 1980 and 
December 21, 2000 indicate that [Employee] worked for Granite City Steel located at 20th and 
Madison and 1520 20th Street, respectively, in Granite City, Illinois.  Earnings records from the Social 
Security Administration (SSA) indicate that [Employee] had earnings from National Roll [EIN 
deleted] from the second quarter of 1963 to the third quarter of 1973 and in 1978, and from National 
Steel Corporation [EIN deleted] from the first quarter of 1974 to 2001.  The General Steel Industries 
facility in Granite City, Illinois (also known as Old Betatron Building, General Steel Castings, General 
Steel Industries, Granite City Steel, and National Steel Company) is covered as an atomic weapons 
employer facility from 1953 to 1966.  This same facility is also covered for employees of subsequent 
owners and operators of this facility for residual radiation from 1967 to 1992, and also as a DOE 
facility for remediation activities in 1993.  

[Claimant] submitted medical records from [Employee]’s healthcare providers, including a July 12, 
2001 pathology report in which Dr. Samir K. El-Mofty diagnosed poorly differentiated squamous cell 
carcinoma of the floor of the employee’s mouth.  These medical records did not establish that 
[Employee] was diagnosed with lung cancer.  

[Claimant] submitted a copy of [Employee]’s death certificate, signed by Dr. M. Bavesik, which listed
the employee’s age as 60 as of the date of his death on November 28, 2001.  The death certificate 
indicated that the immediate cause of [Employee]’s death was cancer of the floor of the mouth, and 
that [Claimant] was [Employee]’s surviving spouse.  [Claimant] also submitted a copy of a July 8, 
1966 marriage certificate confirming her marriage to [Employee] on that date. 

To determine the probability of whether [Employee] contracted cancer in the performance of duty, the 
district office referred [Claimant]’s application package to the National Institute for Occupational 
Safety and Health (NIOSH) for radiation dose reconstruction.  The district office subsequently received
the NIOSH Report of Dose Reconstruction for the employee, dated August 7, 2007.  The dose 
reconstruction was based on [Employee]’s employment at the General Steel Industries facility from 



January 14, 1974 to December 19, 2000, and calculated the dose to his oral cavity from 1974 to the 
date his oral cavity cancer was diagnosed in 2001.  The district office used the information provided in 
this NIOSH report to determine that there was a 4.36% probability that [Employee]’s cancer was 
caused by ionizing radiation exposure at the General Steel Industries facility in Granite City, Illinois.

On April 23, 2009, the district office issued a recommended decision to deny [Claimant]’s claim for 
survivor benefits under Part B of EEOICPA based on the employee’s lung cancer, lung disease and 
mouth cancer.  In recommending denial of [Claimant]’s claim, the district office found that 
[Employee] had covered employment at Granite City Steel from January 14, 1974 to December 19, 
2000, but did not indicate what weight, if any, that it gave to the affidavit that [Claimant] submitted 
from Ronald G. Proffitt, or the SSA records indicating that [Employee] had reported earnings from 
National Roll from the second quarter of 1963 to the third quarter of 1973.  I note that evidence in the 
case file indicates that in 1994, SSA changed the company associated with [EIN deleted] from General
Steel Industries to National Roll; this change was shown in all SSA reports printed after 1994.  In the 
absence of evidence to the contrary, SSA records showing wages paid by General Steel Castings 
Corporation [EIN deleted] or by National Roll [EIN deleted] are considered sufficient proof of 
employment by General Steel at their covered Granite City location.  The November 8, 2004 
verification of employment by DOE is limited to employment at this facility by Granite City Steel (a 
subsequent owner and operator of this facility).   

The Federal (EEOICPA) Procedure Manual, Chapter 2-0600.10 (September 2004) requires the claims 
examiner to compare the dose reconstruction report to the evidence in the file.  If there are significant 
discrepancies between the information in the file and the dose reconstruction report, a new dose 
reconstruction report may be necessary. The Procedure Manual specifies that changed employment 
facilities or dates, or a change in the date of diagnosis outside of the month previously used, constitutes
a significant discrepancy.  NIOSH did not consider [Employee]’s dose prior to January 1974 and thus 
did not include his dose at the facility from April 1963 to that date in the dose reconstruction.  This 
constitutes a significant discrepancy.  A rework of the dose reconstruction is needed to determine if 
[Employee] qualifies as a covered employee with cancer under Part B based on his exposure to 
ionizing radiation during the performance of duty at a covered facility during a covered period.  This 
case should be returned to NIOSH for a rework of the dose reconstruction that includes [Employee]’s 
dose from April 1963.

Because a rework is necessary,[Claimant]’s claim for survivor benefits under Part B is not in posture 
for a final decision.  Pursuant to the authority granted to FAB by 20 C.F.R. § 30.317, [Claimant]’s 
claim is remanded to the Cleveland district office.  On remand, the district office should perform such 
further development it may deem necessary to determine if [Employee] qualifies as a covered 
employee with cancer.  This should include referring the case to NIOSH for a rework of the dose 
reconstruction using the correct covered employment dates.  After this development, the district office 
should issue a new recommended decision on [Claimant]’s claim for survivor benefits under Part B of 
EEOICPA.

Washington, DC

William J. Elsenbrock

Hearing Representative



Final Adjudication Branch

DOE Contractor Employees 

Definition of 

EEOICPA Fin. Dec. No. 366-2002 (Dep’t of Labor, June 3, 2003)

NOTICE OF FINAL DECISION REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  The recommended decision was to deny your claim.  You submitted objections 
to that recommended decision.  The Final Adjudication Branch carefully considered the objections and 
completed a review of the written record.  See 20 C.F.R. § 30.312.  The Final Adjudication Branch 
concludes that the evidence is insufficient to allow compensation under the Act.  Accordingly, your 
claim for benefits is denied. 

     STATEMENT OF THE CASE

On July 31, 2001, you filed a Form EE-2 (Claim for Survivor Benefits under the EEOICPA), stating 
that you were the daughter of [Employee], who was diagnosed with cancer, chronic silicosis, and 
emphysema.  You completed a Form EE-3, Employment History for Claim under the EEOICPA, 
indicating that from December 2, 1944 to May 30, 1975, [Employee] was employed as a heavy mobile 
and equipment mechanic, for Alaska District, Corps of Engineers, Anchorage, Alaska.  

On August 20, 2001, a representative of the Department of Energy (or DOE) indicated that “none of the
employment history listed on the EE-3 form was for an employer/facility which appears on the 
Department of Energy Covered Facilities List.”  Also, on August 29, 2001, a representative of the DOE
stated in Form EE-5 that the employment history contains information that is not accurate.  The 
information from the DOE lacked indication of covered employment under the EEOICPA.



The record in this case contains other employment evidence for [Employee].  With the claim for 
benefits, you submitted a “Request and Authorization for TDY Travel of DOD Personnel” Form 
DD-1610, initiated on November 10, 1971 and approved on November 11, 1971.  [Employee] was 
approved for TDY travel for three days to perform work on Amchitka Island, Alaska, for the 
Department of Defense, Alaska District Corps of Engineers beginning on November 15, 1971.  He was 
employed as a Mobile Equipment Mechanic WG-12, and the purpose of the TDY was noted “to 
examine equipment for potential use on Blair Lake Project.”  The security clearance was noted as 
“Secret.”  You also submitted numerous personnel documents from [Employee]’s employment with the
Alaska District Corp of Engineers.  Those documents include a “Notification of Personnel Action” 
Form SF-50 stating that [Employee]’s service compensation date was December 2, 1944, for his work 
as a Heavy Mobile Equipment Mechanic; and at a WG-12, Step 5, and that he voluntarily retired on 
May 30, 1975.  

The medical documentation of record shows that [Employee] was diagnosed with emphysema, small 
cell carcinoma of the lung, and chronic silicosis.  A copy of [Employee]’s Death Certificate shows that 
he died on October 9, 1990, and the cause of death was due to or as a consequence of bronchogenic 
cancer of the lung, small cell type.

On September 6 and November 5, 2001, the district office wrote to you stating that additional evidence 
was needed to show that [Employee] engaged in covered employment.  You were requested to submit a
Form EE-4, Employment History Affidavit, or other contemporaneous records to show proof of 
[Employee]’s employment at the Amchitka Island, Alaska site covered under the EEOICPA.  You did 
not submit any additional evidence and by recommended decision dated December 12, 2001, the 
Seattle district office recommended denial of your claim.  The district office concluded that you did not
submit employment evidence as proof that [Employee] worked during a period of covered employment
as required by § 30.110 of the EEOICPA regulations.  See 20 C.F.R. § 30.110.  

On January 15 and February 6, 2002, you submitted written objections to the recommended denial 
decision.  The DOE also forwarded additional employment information.  On March 20, 2002, a 
representative of the DOE provided a Form EE-5 stating that the employment history is accurate and 
complete.  However, on March 25, 2002, a representative of the DOE submitted a “corrected copy” 
Form EE-5 that indicated that the employment history provided in support of the claim for benefits 
“contains information that is not accurate.”  An attachment to Form EE-5 indicated that [Employee] 
was employed by the Army Corps of Engineers for the period July 25, 1944 to August 11, 1952, at Fort
Richardson, Alaska; and from August 11, 1952 to May 30, 1975 at Elmendorf Air Force Base, Alaska.  
Further, the attachment included clarifying information:

Our records show that the Corps of Engineers’ was a prime AEC contractor at Amchitka.  
[Employee]’s Official Personnel Folder (OPF) indicates that he was at Forth Richardson and 
Elmendorf AFB, both in Alaska.  The OPF provided no indication that [Employee] worked at 
Amchitka, Alaska.  To the best of our knowledge, Blair Lake Project was not a DOE project. 

Also, on April 3, 2002, a representative of the DOE submitted a Form EE-5 indicating that Bechtel 
Nevada had no information regarding [Employee], but he had a film badge issued at the Amchitka Test
Site, on November 15, 1971.  The record includes a copy of Appendix A-7 of a “Manager’s Completion
Report” which indicates that the U. S. Army Corps of Engineers was a prime AEC (Atomic Energy 
Commission) Construction, Operations and Support Contractor, on Amchitka Island, Alaska.



On December 10, 2002, a hearing representative of the Final Adjudication Branch issued a Remand 
Order.  Noting the above evidence, the hearing representative determined that the “only evidence in the
record with regard to the Army Corps of Engineers status as a contractor on Amchitka Island is the 
DOE verification of its listing as a prime AEC contractor . . . and DOE’s unexplained and unsupported 
verification [of [Employee]’s employment, which] are not sufficient to establish that a contractual 
relationship existed between the AEC, as predecessor to the DOE, and the Army Corps of Engineers.”  
The Remand Order requested the district office to further develop the record to determine whether the 
Army Corps of Engineers had a contract with the Department of Energy for work on Amchitka Island, 
Alaska, and if the work [Employee] performed was in conjunction with that contract.  Further the 
Remand Order directed the district office to obtain additional evidence to determine if [Employee] was
survived by a spouse, and since it did not appear that you were a natural child of [Employee], if you 
could establish that you were a stepchild who lived with [Employee] in a regular parent-child 
relationship.  Thus, the Remand Order requested additional employment evidence and proof of 
eligibility under the Act.    

On January 9, 2003, the district office wrote to you requesting that you provide proof that the U.S. 
Army Corps of Engineers had a contract with the AEC for work [Employee] performed on his TDY 
assignment to Amchitka Island, Alaska for the three days in November 1971.  Further, the district office
requested that you provide proof of your mother’s death, as well as evidence to establish your 
relationship to [Employee] as a survivor.

You submitted a copy of your birth certificate that indicated that you were born [Name of Claimant at 
Birth] on October 4, 1929, to your natural mother and natural father [Natural Mother] and [Natural 
Father].  You also submitted a Divorce Decree filed in Boulder County Court, Colorado, Docket No. 
10948, which showed that your biological parents were divorced on October 10, 1931, and your 
mother, [Natural Mother] was awarded sole custody of the minor child, [Name of Claimant at 
Birth].  In addition, you submitted a marriage certificate that indicated that [Natural Mother] married 
[Employee] in the State of Colorado on November 10, 1934.  Further, you took the name [Name of 
Claimant Assuming Employee’s Last Name] at the time of your mother’s marriage in 1934, as 
indicated by the sworn statement of your mother on March 15, 1943.  You provided a copy of a 
Marriage Certificate to show that on August 19, 1949, you married [Husband].  In addition, you 
submitted a copy of the Death Certificate for [Name of Natural Mother Assuming Employee’s Last 
Name] stating that she died on May 2, 1990.  The record includes a copy of [Employee]’s Death 
Certificate showing he died on October 9, 1990.  

You also submitted the following additional documentation on January 20, 2003:  (1) A copy of 
[Employee’s] Last Will and Testament indicated that you, [Claimant], were the adult daughter and 
named her as Personal Representative of the Estate; (2) Statements by Jeanne Findler McKinney and 
Jean M. Peterson acknowledged on January 17, 2003, indicated that you lived in a parent-child 
relationship with [Employee] since 1945; (3) A copy of an affidavit signed by [Name of Natural 
Mother Assuming Employee’s Last Name] (duplicate) indicated that at the time of your mother’s 
marriage to [Employee], you took the name [Name of Claimant Assuming Employee’s Last Name]. 

You submitted additional employment documentation on January 27, 2003:  (1) A copy of 
[Employee]’s TDY travel orders (duplicate); (2) A Memorandum of Appreciation dated February 11, 
1972 from the Department of the Air Force commending [Employee] and other employees, for their 
support of the Blair Lake Project; (3) A letter of appreciation dated February 18, 1972 from the 
Department of the Army for [Employee]’s contribution to the Blair Lake Project; and (4) Magazine and
newspaper articles containing photographs of [Employee], which mention the work performed by the 



U.S. Army Corps of Engineers in Anchorage, Alaska.

The record also includes correspondence, dated March 27, 2003, from a DOE representative.  Based on
a review of the documents you provided purporting that [Employee] was a Department of Energy 
contractor employee working for the U.S. Army Corps of Engineers on TDY in November, 1971, the 
DOE stated that the Blair Lake Project was not a DOE venture, observing that “[i]f Blair Lake Project 
had been our work, we would have found some reference to it.”  

On April 4, 2003, the Seattle district office recommended denial of your claim for benefits.  The district
office concluded that the evidence of record was insufficient to establish that [Employee]  was a 
covered employee as defined under § 7384l(9)(A).  See 42 U.S.C. § 7384l(9)(A).  Further, [Employee] 
was not a member of the Special Exposure Cohort, as defined by § 7384l(14)(B).  See 42 U.S. C. § 
7384l(14)(B).  Also, [Employee] was not a “covered employee with silicosis” as defined under §§ 
7384r(b) and 7384r(c).  See 42 U.S.C. §§ 7384r(b) and (c).  Lastly, the recommended decision found 
that you are not entitled to compensation under § 7384s.  See 42 U.S.C. § 7384s.  

On April 21, 2003, the Final Adjudication Branch received your letter of objection to the recommended
decision and attachments.  First, you contended that the elements of the December 10, 2002 Remand 
Order were fulfilled because you submitted a copy of your mother’s death certificate and further proof 
that [Employee] was your stepfather; and that the letter from the district office on April 4, 2003 
“cleared that question on page three – quote ‘Our records show that the Corps of Engineers was a 
prime AEC contractor at Amchitka.’”  

Second, you stated that further clarification was needed as to the condition you were claiming. You 
submitted a death certificate for [Employee] showing that he died due to bronchogenic cancer of the 
lung, small cell type, and noted that that was the condition you alleged as the basis of your claim on 
your first Form, associated with your claim under the EEOICPA.



Third, you alleged that, in [Employee]’s capacity as a “Mobile Industrial Equipment Mechanic” for the
Army Corps of Engineers, “he was required to work not only for the DOD (Blair Lake project) but also
for DOE on the Amchitka program.  For example: on March 5, 1968 he was sent to Seward, Alaska to 
‘Inspect equipment going to Amchitka.’  He was sent from the Blair Lake project (DOD) to Seward for 
the specified purpose of inspecting equipment bound for Amchitka (DOE).  Thus, the DOE benefited 
from my father’s [Corp of Engineers] expertise/service while on ‘loan’ from the DOD.  Since the 
closure of the Amchitka project (DOE), the island has been restored to its original condition.  . . . 
Therefore, my dad’s trip to Amchitka to inspect equipment which might have been used at the Blair 
Lake project benefited not only DOD but also DOE.  In the common law, this is known as the ‘shared 
Employee’ doctrine, and it subjects both employers to liability for various employment related issues.” 

On May 21, 2003, the Final Adjudication Branch received your letter dated May 21, 2003, along with 
various attachments.  You indicated that the U.S. Army Corps of Engineers was a contractor to the 
DOE for the Amchitka Project, based upon page 319 of an unclassified document you had previously 
submitted in March 2002.  Further, you indicated that [Employee] had traveled to Seward, Alaska to 
inspect equipment used at on-site operations for use on Amchitka Island by the Corps of Engineers for 
the DOE project, and referred to the copy of the Corps of Engineers TDY for Seward travel you 
submitted to the Final Adjudication Branch with your letter of April 18, 2003.  Also, you indicated that 
[Employee] traveled to Amchitka, Island in November 1972 to inspect the equipment referenced 
above, which had been shipped from Seward, Alaska.  You indicated that [Employee] was a mobile 
industrial equipment mechanic, and that his job required him to travel.  You attached the following 
documents in support of your contention that the equipment [Employee] inspected could have included
equipment belonging to the Corps of Engineers:  Job Description, Alaska District, Corps of  Engineers 
(previously submitted), and an Employee Performance Appraisal.  

In addition, you indicated [Employee] was required to travel to remote sites throughout Alaska in order
to perform his job with the Corps of Engineers, and in support of this you referred to your electronic 
mail sent to the Seattle District Office on January 7, 2003.  You indicated that, since [Employee] was 
required to travel to Amchitka as a part of his regular duties as a mobile industrial equipment mechanic,
it was possible that the equipment he inspected on the November 15, 1971 trip to Amchitka included 
equipment owned by the Corps as well as inspection of equipment owned by private contractors.  You 
attached a copy of a document entitled, “Affidavit,” dated May 21, 2003, signed by Erwin L. Long.  
Mr. Long stated that he was head of the Foundations Material Branch for the Corps of Engineers at the 
time of his retirement, and that in 1971 he had been Head of the Rock Design Section.  Mr. Long 
indicated that he did not spend any time on Amchitka Island, that he had known [Employee] since 
1948, and that he “believe[d]” [Employee]’s travel to Amchitka for his job would have required him to 
track equipment belonging to the Corps of Engineers, and that [Employee] would also have 
“performed required maintenance on the equipment before preparing [it] for shipping off Amchitka 
Island.”  Mr. Long also stated that [Employee] would not talk about his work on Amchitka since it was
classified.  Finally, you attached a TDY dated March 4, 1968, as well as a travel voucher/subvoucher 
dated March 15, 1968, to support that [Employee]’s mission to Amchitka had been completed.  

FINDINGS OF FACT
1.         On July 31, 2001, [Claimant] filed a claim for survivor benefits under the EEOICPA as the 
daughter of [Employee].

2.         [Employee] was diagnosed with small cell bronchogenic carcinoma of the lung and chronic 
silicosis.



3.         [Employee] was employed by the U.S. Army Corps of Engineers for the period from July 25, 
1944 to August 11, 1952, at Fort Richardson, Alaska; and from August 11, 1952 to May 30, 1975 at 
Elmendorf Air Force Base, Alaska.

4.         [Employee]’s employment for the U.S. Army Corps of Engineers on TDY assignment at the 
Amchitka Island, Alaska site in November 1971 was in conjunction with a Department of Defense 
venture, the Blair Lakes Project.

CONCLUSIONS OF LAW

The EEOCIPA implementing regulations provide that a claimant may object to any or all of the 
findings of fact or conclusions of law, in the recommended decision.  20 C.F.R. § 30.310.  Further, the 
regulations provide that the Final Adjudication Branch will consider objections by means of a review of
the written record.  20 C.F.R. § 30.312.  The Final Adjudication Branch reviewer will review the record
forwarded by the district office and any additional evidence and/or argument submitted by the 
claimant.  20 C.F.R. § 30.313.  Consequently, the Final Adjudication Branch will consider the overall 
evidence of record in reviewing the written record.  

In order to be awarded benefits under the Energy Employees Occupational Illness Compensation 
Program Act, the covered employee (or his/her eligible survivors), must first establish that the 
employee has been diagnosed with beryllium illness, cancer, or chronic silicosis.  See 42 U.S.C. § 
7384l(15), 20 C.F.R. § 30.110(a).  The evidence to show proof of an occupational illness is not in 
dispute in this case.  The medical evidence establishes that [Employee] was diagnosed with cancer 
(bronchogenic cancer of the lung, small cell type) and chronic silicosis.  Consequently, [Employee] 
was diagnosed with two illnesses potentially covered under the Act.

Employees of a DOE contractor (or their eligible survivors) are entitled under the EEOICPA to seek 
compensation for a cancer as a member of the Special Exposure Cohort (SEC) or through a 
determination that they incurred cancer that was at least as likely as not related to employment at a 
DOE facility.  42 U.S.C. §§ 7384l(14), 7384l(9)(B)(ii)(II).  To be included in the SEC, a DOE 
employee, DOE contractor employee, or atomic weapons employee must have been employed for an 
aggregate of 250 work days before February 1, 1992, at a gaseous diffusion plant located in Paducah, 
Kentucky, Portsmouth, Ohio, or Oak Ridge, Tennessee or employed before January 1, 1974, by the 
DOE or a DOE contractor or subcontractor on Amchitka Island, Alaska, and have been exposed to 
ionizing radiation in the performance of duty related to the Long Shot, Milrow, or Cannikin 
underground nuclear tests.  42 U.S.C. § 7384l(14).  To qualify as a covered employee with cancer, 
members of the SEC need only establish that they contracted a "specified cancer", designated in section
7384l(17) of the EEOICPA, after beginning employment at a DOE facility or atomic weapons 
employer facility.

While the EEOICPA does not contain a specific definition of a DOE contractor, it does contain a 
definition of a DOE contractor employee that, in effect, defines what a DOE contractor is.  Section 
7384l(11) of the EEOICPA defines a DOE contractor employee as:

(A)  An individual who is or was in residence at a Department of Energy facility as a 
researcher for one or more periods aggregating at least 24 months.
(B)  An individual who is or was employed at a Department of Energy facility by-

(i)  an entity that contracted with the Department of Energy to provide 



management and operating, management and integration, or 
environmental remediation at the facility; or 
(ii)  a contractor or subcontractor that provided services, including 
construction and maintenance, at the facility.

The question presented in this case is whether [Employee], an employee of the U.S. Army Corps of 
Engineers was, during the time he spent on Amchitka Island, providing management and operation, 
management and integration or environmental remediation services under a contract between the DOE 
and the Army Corps of Engineers.

The undersigned notes that the Atomic Energy Commission’s Managers Completion Report refers to 
the U.S. Army Corp of Engineers, as a prime contractor for work on Milrow and Cannikin.  The work 
to be performed under that contract consisted of “engineering, procurement, construction 
administration and inspection.”

[Employee]’s “Request and Authorization for TDY Travel of DOD Personnel,” initiated on November 
10 and approved on November 11, 1971, was for the purpose of three days work on Amchitka Island, 
Alaska, for the Department of Defense, Alaska District Corps of Engineers.  The purpose of the TDY 
was to “examine equipment for potential use on Blair Lake Project.”

You submitted the following new documents along with your letter to the Final Adjudication Branch 
dated May 21, 2003:  Employee Performance Appraisal for the period February 1, 1966 to January 31, 
1967; Affidavit of Erwin L. Long dated May 21, 2003; Request and Authorization for Military 
Personnel TDY Travel and Civilian Personnel TDY and PCS Travel, dated March 4, 1968; and Travel 
Voucher or Subvoucher, dated March 15, 1968.  None of the documents submitted establish that 
[Employee] was on Amchitka Island providing services pursuant to a contract with the DOE.

The preponderance of the evidence in this case supports the conclusion that [Employee] was on 
Amchitka Island in November 1971 for the sole purpose of inspecting equipment to be used by the 
Department of Defense on its Blair Lake Project.  The documentation of record refers to the Blair Lake 
Project as a Department of Defense project, and the DOE noted in correspondence dated March 27, 
2003, that research was not able to verify that Blair Lake was a DOE project.

While the DOE indicated that [Employee] was issued a dosimetry badge, such evidence may be used 
to establish that he was present on Amchitka Island, not to establish that he was a covered DOE 
employee.  Therefore, [Employee]’s presence on Amchitka Island was to perform work for the 
Department of Defense, and not pursuant to a contract between the DOE and the U.S. Army Corps of 
Engineers.  

The evidence is also insufficient to show covered employment under § 7384r(c) and (d) of the 
EEOICPA for chronic silicosis.  To be a “covered employee with chronic silicosis” it must be 
established that the employee was:

A DOE employee or a DOE contractor employee, who was present for a number of workdays 
aggregating at least 250 work days during the mining of tunnels at a DOE facility located in Nevada or 
Alaska for test or experiments related to an atomic weapon.  

See 42 U.S.C. § 7384r(c) and (d); 20 C.F.R. § 30.220(a).  Consequently, even if the evidence showed 
DOE employment (which it does not since [Employee] worked for the DOD), he was present only 



three days on Amchitka, which is not sufficient for the 250 days required under the Act as a covered 
employee with silicosis.

The undersigned notes that in your objection to the recommended decision, you referred to a “shared 
employee” doctrine which you believe should be applied to this claim.  You contend that on March 5, 
1968, [Employee] was sent to Seward, Alaska to “Inspect equipment going to Amchitka, which might 
have been used at the Blair Lake project [to benefit] not only DOD but also DOE.”  No provision in the
Act refers to a “shared employee” doctrine.  Given the facts of this case, coverage could only be 
established if [Employee] was on Amchitka Island providing services pursuant to a contract with the 
DOE, evidence of which is lacking in this case.  

It is the claimant’s responsibility to establish entitlement to benefits under the EEOICPA.  The 
EEOICPA regulations at § 30.111(a) state that the claimant bears the burden of proving by a 
preponderance of the evidence, the existence of each and every criterion under any compensable claim 
category set forth in section 30.110.  Proof by a preponderance of the evidence means that it is more 
likely than not that the proposition to be proved is true.  Subject to the exceptions expressly provided in
the Act and regulations, the claimant also bears the burden of providing the Office of Workers’ 
Compensation Programs all written medical documentation, contemporaneous records, or other records
and documents necessary to establish any and all criteria for benefits set forth in the regulations.  See 
20 C.F.R. § 30.111(a).

Although you submitted medical evidence to show covered illnesses due to cancer and chronic 
silicosis, the evidence of record is insufficient to establish that [Employee] engaged in covered 
employment.  Therefore, your claim must be denied for lack of proof of covered employment under the
EEOICPA.

Seattle, Washington

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch  

EEOICPA Fin. Dec. No. 27798-2003 (Dep’t of Labor, June 20, 2003)

NOTICE OF FINAL DECISION 

This is the decision of the Final Adjudication Branch concerning your claims for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  Upon a careful review of the facts and an independent review of the record, the 
Final Adjudication Branch concludes that the evidence of record is insufficient to allow compensation 
under the Act.  Accordingly, your claims for benefits are denied. 

STATEMENT OF THE CASE

On April 11, 2002, [Claimant 1] filed a Form EE-2 (Claim for Survivor Benefits under the EEOICPA),
stating that he was the son of [Employee], who was diagnosed with pharyngeal cancer.  An additional 
claim followed thereafter from [Claimant 2] on October 20, 2002.  [Claimant 1] also completed a 
Form EE-3, Employment History, indicating that [Employee] worked for Standard Oil Company, from 



1950 to 1961; the State of Alaska as Deputy Director of Veterans Affairs, from 1961 to 1964; the State 
of Alaska Department of Military Affairs, Alaska Disaster Office, from 1965 to 1979 (where it was 
believed he wore a dosimetry badge); and, for the American Legion from 1979 to 1985.  

In correspondence dated June 24, 2002, a representative of the Department of Energy (DOE) indicated 
that they had no employment information regarding [Employee], but that he had been issued film 
badges at the Amchitka Test Site on the following dates:  October 28, 1965; September 30, 1969; and, 
September 21, 1970.  You also submitted a completed Form EE-4 (Employment Affidavit) signed by 
Don Lowell, your father’s supervisor at the State of Alaska, Department of Public Safety, Division of 
Civil Defense.  According to Mr. Lowell, your father was a radiological officer for the State of Alaska 
and accompanied him to Amchitka Island for Project Longshot on November 29, 1965, and the Milrow
Test on October 2, 1969, as a representative of the State of Alaska.  

Additional documentation submitted in support of your claim included copies of your birth certificates, 
a marriage certificate documenting [Name of Claimant 2 at Birth]’s marriage to [Husband], and the 
death certificate for [Employee], indicating that he was widowed at the time of his death on May 10, 
1993.  In addition, you provided medical documentation reflecting a diagnosis of squamous cell 
carcinoma of the pharyngeal wall in November 1991.

On November 8, 2002, the Seattle district office issued a recommended decision that concluded that 
[Employee] was a covered employee as defined in § 7384l(9)(A) of the Act and an eligible member of 
the Special Exposure Cohort as defined in § 7384l(14)(B) of the EEOICPA, who was diagnosed as 
having a specified cancer, specifically cancer of the hypopharynx, as defined in § 7384l(17) of the Act. 
See 42 U.S.C. 7384l(9)(A), (14)(B), (17).  The district office further concluded that you were eligible 
survivors of [Employee] as outlined in § 7384s(e)(3) of the Act, and that you were each entitled to 
compensation in the amount of $75,000 pursuant to § 7384s(a)(1) and (e)(1) of the EEOICPA.  See 42 
U.S.C. §§ 7384s(a)(1) and (e)(1).

On December 20, 2002, the Final Adjudication Branch issued a Remand Order in this case on the basis 
that the evidence of record did not establish that [Employee] was a member of the “Special Exposure 
Cohort,” as required by the Act.  The Seattle district office was specifically directed to determine 
whether the Department of Energy and the State of Alaska, Department of Public Safety, Division of 
Civil Defense, had a contractual relationship.  

In correspondence dated January 17, 2003, Don Lowell elaborated further on your father’s employment
and his reasons for attending the nuclear testing on Amchitka Island.  According to Mr. Lowell, the 
Atomic Energy Commission (AEC) invited the governors of Alaska to send representatives to witness 
all three tests on Amchitka Island (Longshot, Milrow, and Cannikin).  As such, [Employee] attended 
both the Longshot and Milrow tests as a guest of the Atomic Energy Commission, which provided 
transportation, housing and food, and assured the safety and security of those representatives.  

On February 4, 2003, the district office received an electronic mail transmission from Karen Hatch, 
Records Management Program Officer at the National Nuclear Security Agency.  Ms. Hatch indicated 
that she had been informed by the former senior DOE Operations Manager on Amchitka Island that 
escorts were not on the site to perform work for the AEC, but were most likely there to provide a 
service to the officials from the State of Alaska. 

In correspondence dated February 11, 2003, a representative of the State of Alaska, Department of 



Public Safety, Division of Administrative Services, indicated that there was no mention of Amchitka or 
any sort of agreement with the Department of Energy in [Employee]’s personnel records, but that the 
absence of such reference did not mean that he did not go to Amchitka or that a contract did not exist.  
He further explained that temporary assignments were not always reflected in these records and 
suggested that the district office contact the Department of Military and Veterans Affairs to see if they 
had any record of an agreement between the State of Alaska and the DOE.  By letter dated March 13, 
2003, the district office contacted the Department of Military and Veterans Affairs and requested 
clarification as to [Employee]’s employment with the State of Alaska and assignment(s) to Amchitka 
Island.  No response to this request was received.

On April 16, 2003, the S eattle district office recommended denial of your claims.  The district office 
concluded that you did not submit employment evidence as proof that [Employee] was a member of 
the “Special Exposure Cohort” as defined by § 7384l(14)(B) of the Act, as the evidence did not 
establish that he had been present at a covered facility as defined under § 7384l(12) of the Act, while 
working for the Department of Energy or any of its covered contractors, subcontractors or vendors as 
defined under § 7384l(11) of the Act, during a covered time period.  See 42 U.S.C. § 7384l(11), (12).  
The district office further concluded that you were not entitled to compensation as outlined under § 
7384s(e)(1) of the Act.  See 42 U.S.C. § 7384s(e)(1).  

FINDINGS OF FACT

1.         On April 11 and October 20, 2002, [Claimant 1] and [Claimant 2], respectively, filed claims 
for survivor benefits under the EEOICPA as the children of [Employee].

2.         [Employee] was diagnosed as having squamous cell carcinoma of the hypopharynx.

3.         [Employee] was employed by the State of Alaska, Civil Defense Division, and was present on 
Amchitka Island for Project Longshot on November 29, 1965, and the Milrow Test on October 2, 
1969.   

4.         [Employee]’s employment with the State of Alaska, Civil Defense Division, on assignment to 
Amchitka Island, Alaska, was as a representative of the governor of Alaska. 

CONCLUSIONS OF LAW

The undersigned has reviewed the recommended decision issued by the Seattle district office on April 
16, 2003.  I find that you have not filed any objections to the recommended decision as provided by § 
30.316(a) of the regulations, and that the 60-day period for filing such objections, as provided for in § 
30.310(a) has expired.  See 20 C.F.R. §§ 30.310(a), 30.316(a).  

In order to be awarded benefits under the Energy Employees Occupational Illness Compensation 
Program Act, the covered employee (or his/her eligible survivors), must first establish that the 
employee has been diagnosed with beryllium illness, cancer, or chronic silicosis.  See 42 U.S.C. § 
7384l(15), 20 C.F.R. § 30.110(a).  The evidence to show proof of an occupational illness is not in 
dispute in this case.  The medical evidence establishes that [Employee] was diagnosed as having 
squamous cell carcinoma of the hypopharynx.  Consequently, [Employee] was diagnosed with an 
illness covered under the Act.



Employees of a DOE contractor (or their eligible survivors) are entitled under the EEOICPA to seek 
compensation for a cancer as a member of the Special Exposure Cohort (SEC) or through a 
determination that they incurred cancer that was at least as likely as not related to employment at a 
DOE facility.  42 U.S.C. §§ 7384l(14), 7384l(9)(B)(ii)(II).  To be included in the SEC, a DOE 
employee, DOE contractor employee, or atomic weapons employee must have been employed for an 
aggregate of 250 work days before February 1, 1992, at a gaseous diffusion plant located in Paducah, 
Kentucky, Portsmouth, Ohio, or Oak Ridge, Tennessee, or employed before January 1, 1974, by the 
DOE or a DOE contractor or subcontractor on Amchitka Island, Alaska, and exposed to ionizing 
radiation in the performance of duty related to the Long Shot, Milrow, or Cannikin underground 
nuclear tests.  42 U.S.C. § 7384l(14).  To qualify as a covered employee with cancer, members of the 
SEC need only establish that they contracted a "specified cancer," designated in § 7384l(17) of the 
EEOICPA, after beginning employment at a DOE facility or atomic weapons employer facility.

While the EEOICPA does not contain a specific definition of a DOE contractor, it does contain a 
definition of a DOE contractor employee that, in effect, defines what a DOE contractor is.  Section 
7384l(11) of the EEOICPA defines a DOE contractor employee as:

(A)  An individual who is or was in residence at a Department of Energy facility as a 
researcher for one or more periods aggregating at least 24 months.
(B)  An individual who is or was employed at a Department of Energy facility by-

(i)  an entity that contracted with the Department of Energy to provide 
management and operating, management and integration, or 
environmental remediation at the facility; or 
 
(ii)  a contractor or subcontractor that provided services, including 
construction and maintenance, at the facility.

The question presented in this case is whether [Employee], an employee of the State of Alaska, was, 
during the time he spent on Amchitka Island, providing management and operation, management and 
integration or environmental remediation services under a contract between the DOE and the State of 
Alaska.

The undersigned notes that the Atomic Energy Commission’s Managers Completion Report refers to 
the State of Alaska as a prime contractor for work on Milrow and Cannikin.  The work to be performed 
under that contract consisted of police protection.

According to Don Lowell, [Employee]’s supervisor at the time of his assignment to Amchitka Island, 
your father was not an employee of any contractor or the AEC at the time of his visit to Amchitka 
Island.  Rather, he was an invited guest of the AEC requested to witness the atomic testing as a 
representative of the governor of Alaska.  

The preponderance of the evidence in this case supports the conclusion that [Employee] was on 
Amchitka Island for the sole purpose of witnessing the atomic testing as a representative of the 
governor of Alaska.  While the DOE indicated that [Employee] was issued a dosimetry badge on three 
occasions, such evidence may be used to establish that he was present on Amchitka Island, not to 
establish that he was a covered DOE employee.  Therefore, [Employee]’s presence on Amchitka Island
was to perform work for the State of Alaska, as a representative of the governor, and not pursuant to a 
contract between the DOE and the State of Alaska.  



It is the claimant’s responsibility to establish entitlement to benefits under the EEOICPA.  The 
EEOICPA regulations at § 30.111(a) state that the claimant bears the burden of proving by a 
preponderance of the evidence, the existence of each and every criterion under any compensable claim 
category set forth in § 30.110.  Proof by a preponderance of the evidence means that it is more likely 
than not that the proposition to be proved is true.  Subject to the exceptions expressly provided in the 
Act and regulations, the claimant also bears the burden of providing the Office of Workers’ 
Compensation Programs all written medical documentation, contemporaneous records, or other records
and documents necessary to establish any and all criteria for benefits set forth in the regulations.  See 
20 C.F.R. § 30.111(a).

Although you submitted medical evidence to show a covered illness manifested by squamous cell 
carcinoma of the hypopharynx, the evidence of record is insufficient to establish that [Employee] 
engaged in covered employment.  Therefore, your claims must be denied for lack of proof of covered 
employment under the EEOICPA.

Seattle, Washington

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch  

EEOICPA Fin. Dec. No. 30971-2002 (Dep’t of Labor, March 15, 2004)

NOTICE OF FINAL DECISION REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for benefits is 
denied.

STATEMENT OF THE CASE

On June 10, 2002, you filed a Claim for Survivor Benefits under the EEOICPA, form EE-2, with the 
Denver district office, as the spouse of the employee, for multiple myeloma.  You indicated on the EE-3
form that your husband was employed by the U.S. Coast and Geodetic Survey at various locations, 
including the Nevada Test Site, from early 1951 to December 1953.  

You also submitted marriage certificate and death certificates establishing that you were married to the 
employee from March 7, 1953 until his death on November 5, 1999, tax forms confirming his 
employment with the U.S. Coast and Geodetic Survey in 1951 and 1952 and a document from the 
Nevada Field Office of the Department of Energy (DOE) indicating that they had records of your 
husband having been exposed to radiation in 1951 and 1952.  Additionally, you submitted a document 
stating that your claim under the Radiation Exposure Compensation Act had been approved in the 
amount of $75,000; you stated that you had declined to accept the award and that was confirmed by a 
representative of the Department of Justice on August 12, 2002.

On July 1, 2002, you were informed of the medical evidence needed to support that your husband had 



cancer.  You submitted records of medical treatment, including a pathology report of April 19, 1993, 
confirming that he was diagnosed with multiple myeloma.    

On July 22, 2002, a DOE official stated that, to her knowledge, your husband’s employers were not 
Department of Energy contractors or subcontractors.  On July 29, 2002, you were advised of the type 
of evidence you could submit to support that your husband had employment which would give rise to 
coverage under the Act, and given 30 days to submit such evidence.  You submitted statements from 
co-workers confirming that he did work at the Nevada Test Site for a period from October to December
1951 and again for a few weeks in the spring of 1952.  

On August 29, 2002, the district office issued a recommended decision that concluded that you were 
not entitled to compensation benefits because the evidence did not establish that your husband was a 
covered employee. 

By letter dated September 20, 2002, your representative objected to the recommended decision, stating 
that your husband was a covered employee in that he worked at the Test Site while employed by the 
U.S. Coast and Geodetic Survey, which was a contractor of the Atomic Energy Commission (AEC), a 
predecessor agency of the DOE.  The representative also submitted documents which indicated that the
U.S. Coast and Geodetic Survey performed work, including offering technical advice and conducting 
surveys, for other government agencies, including the AEC and the military, and that it was covered by 
a cooperative agreement between the Secretary of Commerce and the Secretary of the Army.  On April 
1, 2003, the case was remanded to the district office for the purpose of determining whether your 
husband’s work at the Nevada Test Site was performed under a “contract” between the DOE and the 
U.S. Coast and Geodetic Survey.

The documents submitted by your representative were forwarded to the DOE, which responded on May
28, 2003 that dosimetry records existed for your husband “showing that he was with the USC&GS but 
after further research it was established that the USC&GS was in fact not a contractor or subcontractor 
of the AEC during those years.”  The documents were also reviewed by the Branch of Policy, 
Regulations and Procedures in our National Office.  On November 7, 2003, the district office issued a 
recommended decision to deny your claim.  The decision stated that the evidence submitted did not 
support that the U.S. Coast and Geodetic Survey was a contractor of the DOE at the Nevada Test Site, 
and, concluded that you were not entitled to benefits under § 7384s of the EEOICPA as your husband 
was not a covered employee under § 7384l.  42 U.S.C. §§ 7384l and 7384s. 

In a letter dated January 7, 2004, your representative objected to the recommended decision.  He did 
not submit additional evidence but did explain why he believes the evidence already submitted was 
sufficient to support that your husband was a covered employee under the Act.  Specifically, he stated 
that the evidence supported that your husband worked at the Nevada Test Site in 1951 and 1952 in the 
course of his employment with the U.S. Coast and Geodetic Survey, an agency which was performing a
survey at the request of the AEC, and that the latter agency issued him a badge which established that 
he was exposed to radiation while working there.  He argued that one must reasonably conclude from 
these facts that his work at the Nevada Test Site did constitute covered employment under the 
EEOICPA.  

FINDINGS OF FACT

You filed a claim for survivor benefits under the EEOICPA on June 10, 2002.



You were married to the employee from March 7, 1953 until his death on November 5, 1999.

Medical records, including a pathology report, confirmed he was diagnosed with multiple myeloma in 
April 1993.

In the course of his employment by the U.S. Coast and Geodetic Survey, your husband worked, and 
was exposed to radiation, at the Nevada Test Site, a DOE facility.  

The evidence does not support, and the Department of Energy has denied, that the U.S. Coast and 
Geodetic Survey was a contractor of the DOE at the time your husband worked at the Nevada Test Site.

CONCLUSIONS OF LAW

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision, pursuant to 20 C.F.R. § 30.310.  The same section of the regulations provides that in filing
objections, the claimant must identify his objections as specifically as possible.  In reviewing any 
objections submitted, under 20 C.F.R. § 30.313, the Final Adjudication Branch will review the written 
record, any additional evidence or argument submitted by the claimant, and conduct any additional 
investigation determined to be warranted in the case.  I have reviewed the record in this case and your 
representative’s letter of January 2, 2004 and must conclude that no further investigation is warranted.

The purpose of the EEOICPA, as stated in its § 7384d(b), is to provide for “compensation of covered 
employees and, where applicable, survivors of such employees, suffering from illnesses incurred by 
such employees in the performance of duty for the Department of Energy and certain of its contractors 
and subcontractors.”  42 U.S.C. § 7384d(b).   

A “covered employee with cancer” includes, pursuant to § 7384l(9)(B) of the Act, an individual who is 
a “Department of Energy contractor employee who contracted…cancer after beginning employment at 
a Department of Energy facility.”  Under § 7384l(11), a “Department of Energy contractor employee” 
may be an individual who “was employed at a Department of energy facility by…an entity that 
contracted with the Department of Energy to provide management and operating, management and 
integration, or environmental remediation at the facility; or…a contractor or subcontractor that 
provided services, including construction and maintenance, at the facility.”  42 U.S.C. § 7384l(9)(B),
(11).

EEOICPA Bulletin NO. 03-26 states that “a civilian employee of a state or federal government agency 
can be considered a ‘DOE contractor employee’ if the government agency employing that individual is 
(1) found to have entered into a contract with DOE for the accomplishment of…services it was not 
statutorily obligated to perform, and (2) DOE compensated the agency for that activity.”  The same 
Bulletin goes on to define a “contract” as “an agreement that something specific is to be done in return 
for some payment or consideration.”     

Section 30.111(a) states that “Except where otherwise provided in the Act and these regulations, the 
claimant bears the burden of proving by a preponderance of the evidence the existence of each and 
every criterion necessary to establish eligibility under any compensable claim category set forth in § 
30.110.”  20 C.F.R.  § 30.111(a).

As noted above, the evidence supports that your husband was exposed to radiation while working for 



the U.S. Coast and Geodetic Survey at the Nevada Test Site in late 1951 and early 1952, that he was 
diagnosed with multiple myeloma in April 1993, and that you were married to him from March 7, 1953
until his death on November 5, 1999.  

It does not reasonably follow from the evidence in the file that his work at the Nevada Test Site must 
have been performed under a “contract” between the U.S. Coast and Geodetic Survey and the AEC.  
Government agencies are not private companies and often cooperate with and provide services for 
other agencies without reimbursement.  The DOE issued radiation badges to military personnel, 
civilian employees of other government agencies, and visitors, who were authorized to be on a site but 
were not DOE employees or DOE contractor employees.  No evidence has been submitted that your 
husband’s work at the Nevada Test Site was pursuant to a “contract” between the U.S. Coast and 
Geodetic Survey and the AEC and the DOE has specifically denied that his employing agency was a 
contractor or subcontractor at that time.  Therefore, there is no basis under the Act to pay compensation
benefits for his cancer.

For the foregoing reasons, the undersigned must find that you have not established your claim for 
compensation under the EEOICPA and hereby denies that claim.

Washington, DC

Richard Koretz

Hearing Representative

EEOICPA Fin. Dec. No. 34291-2003 (Dep’t of Labor, August 1, 2003)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for benefits is 
denied.

STATEMENT OF THE CASE

On August 2, 2002, you filed a Claim for Benefits under the EEOICPA, form EE-1, through the 
Paducah Resource Center.    On the EE-1 form, you indicated that the condition for which you filed 
your claim was kidney cancer.  You submitted medical records from 1993 to 2001 that showed you had 
a nephrectomy in April of 1996.  Medical records from Western Baptist Hospital from April of 1996 
included an operative report for a right radical nephrectomy and a pathology report that confirmed the 
diagnosis of large renal cell carcinoma.

You also submitted a Form EE-3 indicating that you were employed as a conservation office for the 
Kentucky Department of Fish and Wildlife at the Paducah Gaseous Diffusion Plant (GDP) from 1969 
to 1973.  You submitted a Department of Energy (DOE) License for Non-Federal Use of Property for 
the purpose of wildlife development beginning September 4, 1953 and continuing indefinitely.  You 
also submitted a DOE License for Non-Federal Use of Property for the period January 1, 1990 to 



December 31, 1995, and you submitted a DOE License for Non-Federal Use of Property for bow deer 
hunts for the period January 1, 1996 to December 31, 2000.

In addition, you submitted a copy of the five year plan and budget for the West Kentucky Wildlife 
Management Area for the period July 1, 1985 to June 30, 1990.  You submitted an April 4, 1958 letter 
from the “Assistant General Counsel” noting that a corrected Quitclaim Deed from the United States of
America to the State of Kentucky had been prepared and an August 21, 1989 report from the General 
Services Administration concluding that the State of Kentucky, Fish and Wildlife Division, was in 
compliance with the terms of the conveyance of these lands.  You submitted an October 6, 1959 letter 
from Atomic Energy Commission (AEC) referencing a grant to the Commonwealth of Kentucky and 
the Department of Fish and Wildlife Resources of a license and permission to enter a portion of the 
AEC’s lands for the purpose of developing the wildlife on the property and conducting bird dog field 
trials.  This letter extended the license and permission to additional lands.  In an October 14, 1959 
letter, the Director of the Division of Game recommended to the Governor of Kentucky that the license 
and permission to use the AEC lands be accepted.  He noted that the Division would have no pecuniary
obligation for use of the land, apart from patrolling, posting and protecting the land licensed for use by 
the Division of Fish and Wildlife Resources.

You submitted forms EE-4 from Shirley Beauchamp and Phillip Scott Beauchamp stating you worked 
for the Department of Fish and Wildlife at the Paducah GDP from 1968 to 1973.  Social Security 
Earnings records were submitted showing employment with the state of Kentucky from 1971 to 1973.  
The Department of Energy advised the district office, however, that DOE had no information regarding
your employment.

On November 15, 2002, the district office issued a recommended decision concluding that you were 
not employed by an entity that contracted with the DOE to provide “management and operating, 
management and integration, or environmental remediation” as set forth in 42 U.S.C. § 7384l(11)(B)(i) 
and (ii) and that, accordingly, you were not a covered DOE contractor.  The district office therefore 
recommended that benefits be denied.

On December 23, 2002, you filed an objection to the recommended decision and requested a hearing.  
An oral hearing was held on February 26, 2003.  At the hearing, you testified that you worked for the 
Kentucky Department of Fish and Wildlife from 1971 to 1973 and that you worked at the Paducah 
GDP and its surrounding grounds.  You testified that your duties included patrolling the perimeter of 
the fenced portion of the plant and building two bridges and that you entered the plant through the main
gate on a regular basis to remove animals that got into the GDP.  You testified that you did not enter 
any of the buildings inside the fenced area of the GDP.  You described other duties you performed 
during this period of employment, and you testified that you checked hunting and fishing licenses and 
controlled hunting at the reserve.  You testified also that you participated in game sampling in 
conjunction with the DOE prior to the hunting season and that DOE would collect specific body parts 
provided by the Department of Fish and Wildlife and ship them for sampling.

FINDINGS OF FACT

You filed a claim for benefits under the EEOICPA on August 2, 2002.  You were employed by the State
of Kentucky, Department of Fish and Wildlife from 1971 to 1973.  You were diagnosed with kidney 
cancer on or about April 13, 1996.  You have not established that you worked in employment covered 
under the EEOICPA.



CONCLUSIONS OF LAW

A covered employee is eligible for compensation under the EEOICPA for an “occupational illness,” 
which is defined in § 7384l(15) of the EEOICPA as “a covered beryllium illness, cancer referred to in §
7384l(9)(B) of this title, specified cancer, or chronic silicosis, as the case may be.” 42 U.S.C. § 
7384l(15). A “covered employee” is eligible for compensation under EEOICPA for a specified 
“occupational illness.”   A “covered employee,” as defined in §§ 7384l(1),7384l(3),7384l(7),7384l(9), 
7384l(11) and § 7384r of the EEOICPA,  includes employees of private companies (an entity “other 
than the United States”, per § 7384l(4)) which provided radioactive materials to the United States for 
the production of atomic weapons, employees at Department of Energy facilities or test sites (§ 
7384l(12)), and employees of Department of Energy contractors, subcontractors, or beryllium vendors. 
42 U.S.C. §§ 7384l(1),(3),(7),(9), (11); 7384r.  Section 7384(l)(11)(B)(I and ii) defines a “Department 
of Energy contractor employee” to include 

“An individual who is or was employed at a Department of Energy facility by— 

(i)                           an entity that contracted with the Department of Energy to provide 
management and operating, management and integration, or environmental 
remediation at the facility; or

(ii)                         a contractor or subcontractor that provided services, including construction 
and maintenance, at the facility.”

The DEEOIC has further addressed the issues of how a “contractor or subcontractor” may be defined, 
as well as whether employees of state or federal governments may be considered DOE contractor 
employees, in EEOICPA Bulletins No. 03-27 (issued May 28, 2003) and No. 03-26 (issued June 3, 
2003).  The following definitions have been adopted by the DEEOIC:

Contractor – An entity engaged in a contractual business arrangement with the Department of Energy 
to provide services, produce materials or manage operations at a beryllium vendor or Department of 
Energy facility.

Subcontractor – An entity engaged in a contracted business arrangement with a beryllium vendor 
contractor or a contractor of the Department of Energy to provide a service at a beryllium vendor or 
Department of Energy facility. 

Contract -  An agreement to perform a service in exchange for compensation, usually memorialized by
a memorandum of understanding, a cooperative agreement, an actual written contract, or any form of 
written or implied agreement, is considered a contract for the purpose of determining whether an entity 
is a “DOE contractor.”

For a civilian employee of a state or federal government agency to be considered a DOE contractor 
employee, it must be shown that the government agency employing that individual entered into a 
contract with the DOE for the accomplishment of one or more services it was not statutorily obligated 
to perform and that the DOE compensated the agency for that activity.

There is no evidence that the DOE compensated the State of Kentucky, Department of Fish and 
Wildlife Resources, for any services on behalf of the Department of Energy.  The State of Kentucky 



was simply given permission to use federal land.  The fact that the State of Kentucky was not required 
to provide any fees for use of federal property does not, conversely, show that the Department of 
Energy compensated the State of Kentucky for services provided by the State.  The evidence of record 
shows simply that the Department of Energy or AEC gave permission for the State of Kentucky to use 
certain of its lands in order to conduct bird dog trials or hunting or fishing or similar activities.  The 
Fish and Wildlife division was responsible for the activities that it would otherwise be responsible for 
under state law.  The quitclaim deed to certain lands was not compensation to the State of Kentucky for
any services performed for the Department of Energy, but was conveyed to the State of Kentucky for 
the purpose of management for wildlife purposes.  The mere presence of an individual on DOE-owned 
property does not confer covered employment status.

For the foregoing reasons, the undersigned must find that you have not established your claim for 
compensation under the EEOICPA and hereby denies your claim for compensation.

Cleveland, Ohio

Anthony Zona

Hearing Representative

EEOICPA Fin. Dec. No. 75271-2007 (Dep’t of Labor, August 29, 2007)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning the claimants’ claims for 
survivor benefits under the Energy Employees Occupational Illness Compensation Program Act of 
2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, FAB accepts 
and approves the claims for compensation under Part B of EEOICPA.  

STATEMENT OF THE CASE

On January 26, 2006, the claimants each filed a Form EE-2 claiming for survivor benefits under 
EEOICPA as surviving children of [Employee], based on the condition of chondrosarcoma (bone 
cancer).   They submitted a copy of [Employee]’s death certificate, which indicates his marital status 
was “divorced” at the time of his death on January 29, 2002 due to chondrosarcoma with lung 
metastases.  They also provided copies of their birth certificates showing that they are children of 
[Employee].  [Claimant #1] also provided copies of her marriage certificates documenting her 
changes of name.

[Claimant #1 and Claimant #2] submitted medical evidence including a pathology report showing 
[Employee] had a diagnosis of metastatic high grade chondrosarcoma on December 19, 2001.  

A representative of the Department of Energy (DOE) verified that [Employee] was employed by the 
U.S. Geological Survey (USGS) at the Grand Junction Field Office from August 8, 1951 to March 8, 
1978, and stated that he was issued dosimetry badges associated with USGS at the Nevada Test Site on
66 separate occasions between November 5, 1958 and July 11, 1966.  Additionally, other official 
government records including security clearances, applications for federal employment, and personnel 
actions were submitted, indicating that [Employee] was employed by USGS and resided in Mercury, 



Nevada from September 25, 1958 to June 11, 1962.   Mercury, Nevada was a town that was within the 
perimeter of the Nevada Test Site and housed those who worked at the site.

On May 18, 2007, the Seattle district office issued a recommended decision to accept [Claimant #1 
and Claimant #2]’s claims based on the employee’s condition of chondrosarcoma.  The district office 
concluded that the employee was a member of the Special Exposure Cohort (SEC), and was diagnosed
with chondrosarcoma (bone cancer), which is a “specified” cancer under EEOICPA.  The district office
therefore concluded that [Claimant #1 and Claimant #2] were entitled to compensation in equal 
shares in the total amount of $150,000.00 under Part B.  

The evidence of record includes letters received by FAB on May 23 and June 1, 2007, signed by 
[Claimant #2 and Claimant #1, respectively, whereby they both indicated that they have never filed 
for or received any payments, awards, or benefits from a lawsuit, tort suit, third party claim, or state 
workers’ compensation program, based on the employee’s condition.  Further, they confirmed that they 
have never pled guilty to or been convicted of fraud in connection with an application for, or receipt of,
federal or state workers’ compensation.    

On May 26 and June 6, 2007, FAB received written notification from [Claimant #2 and Claimant 
#1], respectively, indicating that they waive all rights to file objections to the findings of fact and 
conclusions of law in the recommended decision.  

After considering the evidence of record, FAB hereby makes the following:

FINDINGS OF FACT

1.      On January 26, 2006, [Claimant #1 and Claimant #2] filed claims for survivor benefits under 
EEOICPA.
2.      [Claimant #1 and Claimant #2] provided sufficient documentation establishing that they are the
eligible surviving children of [Employee].
3.      A representative of DOE verified that [Employee] was issued dosimetry badges for his 
employment at the Nevada Test Site, a covered DOE facility, in association with USGS, a DOE 
contractor, from November 5, 1958 to July 11, 1966.  
4.      [Employee] was diagnosed with chondrosarcoma (bone cancer), which is a “specified” cancer 
under EEOICPA, on December 19, 2001, after beginning employment at a DOE facility.   
5.      The evidence of record supports a causal connection between the employee’s cancer and his 
exposure to radiation and/or a toxic substance at a DOE facility while employed in covered 
employment under EEOICPA.  
Based on the above-noted findings of fact, FAB hereby also makes the following:

CONCLUSIONS OF LAW

Section 30.316(a) of the regulations provides that, if the claimant waives any objections to all or part 
of the recommended decision, FAB may issue a final decision accepting the recommendation of the 
district office, either in whole or in part.  See 20 C.F.R. § 30.316(a).  [Claimant #1 and Claimant #2] 
waived their right to file objections to the findings of fact and conclusions of law contained in the 
recommended decision issued on their claims for survivor benefits under EEOICPA.   

On June 26, 2006, the Secretary of HHS designated a class of certain employees as an addition to the 



SEC:  DOE employees or DOE contractor or subcontractor employees who worked at the Nevada Test 
Site between January 27, 1951 and December 31, 1962, for a number of work days aggregating at least
250 work days, either solely under this employment or in combination with work days within the 
parameters (excluding aggregate work day requirements) established for other classes of employees 
included in the SEC, and who were monitored or should have been monitored.  This addition to the 
SEC became effective July 26, 2006.

The employment evidence in this case is sufficient to establish that the employee was present at the 
Nevada Test Site for an aggregate of at least 250 work days, from September 1958 through at least 
November 2, 1962, and qualifies him as a member of the SEC.  However, for this employment to be 
considered covered employment, it must also be determined that the employee was employed at a 
DOE facility by DOE, a DOE contractor, subcontractor or vendor.  In this regard, the case was referred
to the Branch of Policies, Regulations and Procedures (BPRP) for review and determination.

In its written determination dated August 6, 2007, BPRP indicated that a civilian employee of a state or
federal government agency can be considered a “DOE contractor employee” if the government agency 
employing that individual is:  (1) found to have entered into a contract with DOE for the 
accomplishment of services it was not statutorily obligated to perform; and (2) DOE compensated that 
agency for that activity. See EEOICPA Bulletin No. 03-26 (issued June 3, 2003).   BPRP evaluated the 
evidence of record including the following pertinent documents:

 An October 5, 1956 letter from the Acting Director for USGS to the Director of Finance of the 
AEC’s Albuquerque Operations Office, which states: 

In accordance with an agreement between our respective agencies, an 
advance of funds $56,400 is requested to finance the 1957 fiscal year 
program to be performed by the Geological Survey for the Division of 
Military Application (DMA).[1] 

 AEC Staff Paper 944/33.  This September 1957 document shows clearly that it was the AEC’s 
DMA that had oversight over the USGS geological work at the NTS. 

 A document dated March 23, 1959, from the United States Department of the Interior 
Geological Survey summarizing a letter to the AEC Albuquerque Operations Office.  The 
summary states in part: 

Advised that your draft rewrite of Memorandum of Understanding No. 
AT(29-2)-474, has been reviewed and is acceptable to the GS except for 
following changes in Article IV, Budgeting & Finance.  Also request that 
the amount available for NTS work in fiscal year 1959 be increased from
$750,000 to 837,000 and that available for the GNOME program be 
increased from $85,000 to $91,000.

 A June 26, 1959 letter from the Director of USGS to [Employee], complimenting him on his 
efforts at the NTS and forwarding to him a letter from the AEC’s Albuquerque Operations 
Office in which the AEC provides general compliments to USGS for their work at NTS during 
1958. 

 A technical report entitled, “A Summary Interpretation of Geologic, Hydrologic, and 
Geophysical Data for Yucca Valley, Nevada Test Site, Nye County, NV,” detailing the work and 



outcome of  the work performed by USGS at the Nevada Test Site.  The report states that the 
work was undertaken at the behest of the AEC and also states, “Compilation of data, preparation
of illustration, and writing of the report were completed during the period of December 26, 
1958 to January 10, 1959.  Some of the general conclusions must be considered as tentative 
until more data are available.” 

 Correspondence from 1957 between USGS and the AEC Raw Materials Division (not the 
Division of Military Application).  These letters show that USGS provided assistance to the 
AEC in prospecting for uranium on the Colorado Plateau and other locations.  

These documents clearly show that there was an agreement for payment, by which USGS performed 
work for the AEC at the Nevada Test Site.

BPRP then turned to the final issue to be addressed, which was whether the work performed by  USGS
at the Nevada Test Site was work that USGS was not statutorily obligated to perform.  A review of the 
USGS website[2] showed that since being founded in 1879, its statutory obligations have changed.  
Primarily, its function has been topographical mapping and gathering information pertaining to soil 
and water resources.  Also, with advances in science, USGS has similarly evolved to meet these 
changes.  The USGS website makes it clear that in the post-war era, USGS was grappling to keep up 
its scientific pace and that it did so, in part, with money from the Defense Department, the AEC, and 
from the states.  Further, BPRP noted that since the formation of USGS, legislation has changed its 
statutory obligations over the years, whereby seven legal changes to the USGS statutory obligations 
pertain in some way to DOE or its predecessor agencies.  These changes include:  geothermal energy; 
gathering information on energy and mineral potential; geological mapping of potential nuclear reactor
sites and geothermal mapping; working with the Energy Research and Development Administration, a 
DOE predecessor, on coal hydrology; consulting with DOE on locating a suitable geological repository
for the storage of high-level radioactive waste and a retrievable storage option; monitoring the 
domestic uranium industry; and to cooperate with DOE and other federal agencies on “continental 
scientific drilling”.   

Today, USGS describes itself in the following manner:

As the Nation’s largest water, earth, and biological science and civilian mapping agency, the U.S. 
Geological Survey (USGS) collects, monitors, analyzes, and provides scientific understanding about 
natural resource conditions, issues, and problems.  The diversity of our scientific expertise enables us 
to carry out large-scale, multi-disciplinary investigations and provide impartial scientific information to
resource managers, planners, and other customers.

As described, while providing geological support to DOE may be part of what USGS is statutorily 
obligated to perform in 2007, the totality of the evidence suggests this was not always true.  Therefore, 
BPRP concluded that the Memorandum of Understanding between USGS and the AEC constituted a 
contract by which USGS provided services to the AEC that USGS was not statutorily obligated to 
perform through at least 1961, the last year of which their analysis pertained.

In considering the above analysis and determination, FAB concludes that [Employee] is a member of 
the SEC and was diagnosed with chondrosarcoma, which is a “specified” cancer (bone), and is, 
therefore, a “covered employee with cancer.”  See 42 U.S.C. §§ 7384l(14)(C), 7384l(17), 7384l(9)(A).  
[Claimant #1 and Claimant #2] are the eligible survivors of [Employee] as defined under EEOICPA, 



and are entitled to equal shares of the total compensation amount of $150,000.00.  See 42 U.S.C. §§ 
7384s(e) and 7384s(a)(1).

Accordingly, [Claimant #1 and Claimant #2] are each entitled to compensation in the amount of 
$75,000.00.

Seattle, Washington

Kelly Lindlief

Hearing Representative

Final Adjudication Branch 

[1]  The AEC’s Division of Military Application (DMA) was the division responsible for nuclear weapons testing.

[2]  Http://www.usgs.gov/aboutusgs/.

EEOICPA Fin. Dec. No. 34291-2003 (Dep’t of Labor, August 1, 2003)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for benefits is 
denied.

STATEMENT OF THE CASE

On August 2, 2002, you filed a Claim for Benefits under the EEOICPA, form EE-1, through the 
Paducah Resource Center.    On the EE-1 form, you indicated that the condition for which you filed 
your claim was kidney cancer.  You submitted medical records from 1993 to 2001 that showed you had 
a nephrectomy in April of 1996.  Medical records from Western Baptist Hospital from April of 1996 
included an operative report for a right radical nephrectomy and a pathology report that confirmed the 
diagnosis of large renal cell carcinoma.

You also submitted a Form EE-3 indicating that you were employed as a conservation office for the 
Kentucky Department of Fish and Wildlife at the Paducah Gaseous Diffusion Plant (GDP) from 1969 
to 1973.  You submitted a Department of Energy (DOE) License for Non-Federal Use of Property for 
the purpose of wildlife development beginning September 4, 1953 and continuing indefinitely.  You 
also submitted a DOE License for Non-Federal Use of Property for the period January 1, 1990 to 
December 31, 1995, and you submitted a DOE License for Non-Federal Use of Property for bow deer 
hunts for the period January 1, 1996 to December 31, 2000.

In addition, you submitted a copy of the five year plan and budget for the West Kentucky Wildlife 
Management Area for the period July 1, 1985 to June 30, 1990.  You submitted an April 4, 1958 letter 
from the “Assistant General Counsel” noting that a corrected Quitclaim Deed from the United States of



America to the State of Kentucky had been prepared and an August 21, 1989 report from the General 
Services Administration concluding that the State of Kentucky, Fish and Wildlife Division, was in 
compliance with the terms of the conveyance of these lands.  You submitted an October 6, 1959 letter 
from Atomic Energy Commission (AEC) referencing a grant to the Commonwealth of Kentucky and 
the Department of Fish and Wildlife Resources of a license and permission to enter a portion of the 
AEC’s lands for the purpose of developing the wildlife on the property and conducting bird dog field 
trials.  This letter extended the license and permission to additional lands.  In an October 14, 1959 
letter, the Director of the Division of Game recommended to the Governor of Kentucky that the license 
and permission to use the AEC lands be accepted.  He noted that the Division would have no pecuniary
obligation for use of the land, apart from patrolling, posting and protecting the land licensed for use by 
the Division of Fish and Wildlife Resources.

You submitted forms EE-4 from Shirley Beauchamp and Phillip Scott Beauchamp stating you worked 
for the Department of Fish and Wildlife at the Paducah GDP from 1968 to 1973.  Social Security 
Earnings records were submitted showing employment with the state of Kentucky from 1971 to 1973.  
The Department of Energy advised the district office, however, that DOE had no information regarding
your employment.

On November 15, 2002, the district office issued a recommended decision concluding that you were 
not employed by an entity that contracted with the DOE to provide “management and operating, 
management and integration, or environmental remediation” as set forth in 42 U.S.C. § 7384l(11)(B)(i) 
and (ii) and that, accordingly, you were not a covered DOE contractor.  The district office therefore 
recommended that benefits be denied.

On December 23, 2002, you filed an objection to the recommended decision and requested a hearing.  
An oral hearing was held on February 26, 2003.  At the hearing, you testified that you worked for the 
Kentucky Department of Fish and Wildlife from 1971 to 1973 and that you worked at the Paducah 
GDP and its surrounding grounds.  You testified that your duties included patrolling the perimeter of 
the fenced portion of the plant and building two bridges and that you entered the plant through the main
gate on a regular basis to remove animals that got into the GDP.  You testified that you did not enter 
any of the buildings inside the fenced area of the GDP.  You described other duties you performed 
during this period of employment, and you testified that you checked hunting and fishing licenses and 
controlled hunting at the reserve.  You testified also that you participated in game sampling in 
conjunction with the DOE prior to the hunting season and that DOE would collect specific body parts 
provided by the Department of Fish and Wildlife and ship them for sampling.

FINDINGS OF FACT

You filed a claim for benefits under the EEOICPA on August 2, 2002.  You were employed by the State
of Kentucky, Department of Fish and Wildlife from 1971 to 1973.  You were diagnosed with kidney 
cancer on or about April 13, 1996.  You have not established that you worked in employment covered 
under the EEOICPA.

CONCLUSIONS OF LAW

A covered employee is eligible for compensation under the EEOICPA for an “occupational illness,” 
which is defined in § 7384l(15) of the EEOICPA as “a covered beryllium illness, cancer referred to in §
7384l(9)(B) of this title, specified cancer, or chronic silicosis, as the case may be.” 42 U.S.C. § 



7384l(15). A “covered employee” is eligible for compensation under EEOICPA for a specified 
“occupational illness.”   A “covered employee,” as defined in §§ 7384l(1),7384l(3),7384l(7),7384l(9), 
7384l(11) and § 7384r of the EEOICPA,  includes employees of private companies (an entity “other 
than the United States”, per § 7384l(4)) which provided radioactive materials to the United States for 
the production of atomic weapons, employees at Department of Energy facilities or test sites (§ 
7384l(12)), and employees of Department of Energy contractors, subcontractors, or beryllium vendors. 
42 U.S.C. §§ 7384l(1),(3),(7),(9), (11); 7384r.  Section 7384(l)(11)(B)(I and ii) defines a “Department 
of Energy contractor employee” to include 

“An individual who is or was employed at a Department of Energy facility by—

(i)                           an entity that contracted with the Department of Energy to provide 
management and operating, management and integration, or environmental 
remediation at the facility; or

(ii)                         a contractor or subcontractor that provided services, including construction 
and maintenance, at the facility.”

The DEEOIC has further addressed the issues of how a “contractor or subcontractor” may be defined, 
as well as whether employees of state or federal governments may be considered DOE contractor 
employees, in EEOICPA Bulletins No. 03-27 (issued May 28, 2003) and No. 03-26 (issued June 3, 
2003).  The following definitions have been adopted by the DEEOIC:

Contractor – An entity engaged in a contractual business arrangement with the Department of Energy 
to provide services, produce materials or manage operations at a beryllium vendor or Department of 
Energy facility.

Subcontractor – An entity engaged in a contracted business arrangement with a beryllium vendor 
contractor or a contractor of the Department of Energy to provide a service at a beryllium vendor or 
Department of Energy facility. 

Contract -  An agreement to perform a service in exchange for compensation, usually memorialized by
a memorandum of understanding, a cooperative agreement, an actual written contract, or any form of 
written or implied agreement, is considered a contract for the purpose of determining whether an entity 
is a “DOE contractor.”

For a civilian employee of a state or federal government agency to be considered a DOE contractor 
employee, it must be shown that the government agency employing that individual entered into a 
contract with the DOE for the accomplishment of one or more services it was not statutorily obligated 
to perform and that the DOE compensated the agency for that activity.

There is no evidence that the DOE compensated the State of Kentucky, Department of Fish and 
Wildlife Resources, for any services on behalf of the Department of Energy.  The State of Kentucky 
was simply given permission to use federal land.  The fact that the State of Kentucky was not required 
to provide any fees for use of federal property does not, conversely, show that the Department of 
Energy compensated the State of Kentucky for services provided by the State.  The evidence of record 
shows simply that the Department of Energy or AEC gave permission for the State of Kentucky to use 
certain of its lands in order to conduct bird dog trials or hunting or fishing or similar activities.  The 



Fish and Wildlife division was responsible for the activities that it would otherwise be responsible for 
under state law.  The quitclaim deed to certain lands was not compensation to the State of Kentucky for
any services performed for the Department of Energy, but was conveyed to the State of Kentucky for 
the purpose of management for wildlife purposes.  The mere presence of an individual on DOE-owned 
property does not confer covered employment status.

For the foregoing reasons, the undersigned must find that you have not established your claim for 
compensation under the EEOICPA and hereby denies your claim for compensation.

Cleveland, Ohio

Anthony Zona

Hearing Representative

EEOICPA Fin. Dec. No. 34291-2003 (Dep’t of Labor, August 1, 2003)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for benefits is 
denied.

STATEMENT OF THE CASE

On August 2, 2002, you filed a Claim for Benefits under the EEOICPA, form EE-1, through the 
Paducah Resource Center.    On the EE-1 form, you indicated that the condition for which you filed 
your claim was kidney cancer.  You submitted medical records from 1993 to 2001 that showed you had 
a nephrectomy in April of 1996.  Medical records from Western Baptist Hospital from April of 1996 
included an operative report for a right radical nephrectomy and a pathology report that confirmed the 
diagnosis of large renal cell carcinoma.

You also submitted a Form EE-3 indicating that you were employed as a conservation office for the 
Kentucky Department of Fish and Wildlife at the Paducah Gaseous Diffusion Plant (GDP) from 1969 
to 1973.  You submitted a Department of Energy (DOE) License for Non-Federal Use of Property for 
the purpose of wildlife development beginning September 4, 1953 and continuing indefinitely.  You 
also submitted a DOE License for Non-Federal Use of Property for the period January 1, 1990 to 
December 31, 1995, and you submitted a DOE License for Non-Federal Use of Property for bow deer 
hunts for the period January 1, 1996 to December 31, 2000.

In addition, you submitted a copy of the five year plan and budget for the West Kentucky Wildlife 
Management Area for the period July 1, 1985 to June 30, 1990.  You submitted an April 4, 1958 letter 
from the “Assistant General Counsel” noting that a corrected Quitclaim Deed from the United States of
America to the State of Kentucky had been prepared and an August 21, 1989 report from the General 
Services Administration concluding that the State of Kentucky, Fish and Wildlife Division, was in 
compliance with the terms of the conveyance of these lands.  You submitted an October 6, 1959 letter 



from Atomic Energy Commission (AEC) referencing a grant to the Commonwealth of Kentucky and 
the Department of Fish and Wildlife Resources of a license and permission to enter a portion of the 
AEC’s lands for the purpose of developing the wildlife on the property and conducting bird dog field 
trials.  This letter extended the license and permission to additional lands.  In an October 14, 1959 
letter, the Director of the Division of Game recommended to the Governor of Kentucky that the license 
and permission to use the AEC lands be accepted.  He noted that the Division would have no pecuniary
obligation for use of the land, apart from patrolling, posting and protecting the land licensed for use by 
the Division of Fish and Wildlife Resources.

You submitted forms EE-4 from Shirley Beauchamp and Phillip Scott Beauchamp stating you worked 
for the Department of Fish and Wildlife at the Paducah GDP from 1968 to 1973.  Social Security 
Earnings records were submitted showing employment with the state of Kentucky from 1971 to 1973.  
The Department of Energy advised the district office, however, that DOE had no information regarding
your employment.

On November 15, 2002, the district office issued a recommended decision concluding that you were 
not employed by an entity that contracted with the DOE to provide “management and operating, 
management and integration, or environmental remediation” as set forth in 42 U.S.C. § 7384l(11)(B)(i) 
and (ii) and that, accordingly, you were not a covered DOE contractor.  The district office therefore 
recommended that benefits be denied.

On December 23, 2002, you filed an objection to the recommended decision and requested a hearing.  
An oral hearing was held on February 26, 2003.  At the hearing, you testified that you worked for the 
Kentucky Department of Fish and Wildlife from 1971 to 1973 and that you worked at the Paducah 
GDP and its surrounding grounds.  You testified that your duties included patrolling the perimeter of 
the fenced portion of the plant and building two bridges and that you entered the plant through the main
gate on a regular basis to remove animals that got into the GDP.  You testified that you did not enter 
any of the buildings inside the fenced area of the GDP.  You described other duties you performed 
during this period of employment, and you testified that you checked hunting and fishing licenses and 
controlled hunting at the reserve.  You testified also that you participated in game sampling in 
conjunction with the DOE prior to the hunting season and that DOE would collect specific body parts 
provided by the Department of Fish and Wildlife and ship them for sampling.

FINDINGS OF FACT

You filed a claim for benefits under the EEOICPA on August 2, 2002.  You were employed by the State
of Kentucky, Department of Fish and Wildlife from 1971 to 1973.  You were diagnosed with kidney 
cancer on or about April 13, 1996.  You have not established that you worked in employment covered 
under the EEOICPA.

CONCLUSIONS OF LAW

A covered employee is eligible for compensation under the EEOICPA for an “occupational illness,” 
which is defined in § 7384l(15) of the EEOICPA as “a covered beryllium illness, cancer referred to in §
7384l(9)(B) of this title, specified cancer, or chronic silicosis, as the case may be.” 42 U.S.C. § 
7384l(15). A “covered employee” is eligible for compensation under EEOICPA for a specified 
“occupational illness.”   A “covered employee,” as defined in §§ 7384l(1),7384l(3),7384l(7),7384l(9), 
7384l(11) and § 7384r of the EEOICPA,  includes employees of private companies (an entity “other 



than the United States”, per § 7384l(4)) which provided radioactive materials to the United States for 
the production of atomic weapons, employees at Department of Energy facilities or test sites (§ 
7384l(12)), and employees of Department of Energy contractors, subcontractors, or beryllium vendors. 
42 U.S.C. §§ 7384l(1),(3),(7),(9), (11); 7384r.  Section 7384(l)(11)(B)(I and ii) defines a “Department 
of Energy contractor employee” to include 

“An individual who is or was employed at a Department of Energy facility by—

(i)                           an entity that contracted with the Department of Energy to provide 
management and operating, management and integration, or environmental 
remediation at the facility; or

(ii)                         a contractor or subcontractor that provided services, including construction 
and maintenance, at the facility.”

The DEEOIC has further addressed the issues of how a “contractor or subcontractor” may be defined, 
as well as whether employees of state or federal governments may be considered DOE contractor 
employees, in EEOICPA Bulletins No. 03-27 (issued May 28, 2003) and No. 03-26 (issued June 3, 
2003).  The following definitions have been adopted by the DEEOIC:

Contractor – An entity engaged in a contractual business arrangement with the Department of Energy 
to provide services, produce materials or manage operations at a beryllium vendor or Department of 
Energy facility.

Subcontractor – An entity engaged in a contracted business arrangement with a beryllium vendor 
contractor or a contractor of the Department of Energy to provide a service at a beryllium vendor or 
Department of Energy facility. 

Contract -  An agreement to perform a service in exchange for compensation, usually memorialized by
a memorandum of understanding, a cooperative agreement, an actual written contract, or any form of 
written or implied agreement, is considered a contract for the purpose of determining whether an entity 
is a “DOE contractor.”

For a civilian employee of a state or federal government agency to be considered a DOE contractor 
employee, it must be shown that the government agency employing that individual entered into a 
contract with the DOE for the accomplishment of one or more services it was not statutorily obligated 
to perform and that the DOE compensated the agency for that activity.

There is no evidence that the DOE compensated the State of Kentucky, Department of Fish and 
Wildlife Resources, for any services on behalf of the Department of Energy.  The State of Kentucky 
was simply given permission to use federal land.  The fact that the State of Kentucky was not required 
to provide any fees for use of federal property does not, conversely, show that the Department of 
Energy compensated the State of Kentucky for services provided by the State.  The evidence of record 
shows simply that the Department of Energy or AEC gave permission for the State of Kentucky to use 
certain of its lands in order to conduct bird dog trials or hunting or fishing or similar activities.  The 
Fish and Wildlife division was responsible for the activities that it would otherwise be responsible for 
under state law.  The quitclaim deed to certain lands was not compensation to the State of Kentucky for
any services performed for the Department of Energy, but was conveyed to the State of Kentucky for 



the purpose of management for wildlife purposes.  The mere presence of an individual on DOE-owned 
property does not confer covered employment status.

For the foregoing reasons, the undersigned must find that you have not established your claim for 
compensation under the EEOICPA and hereby denies your claim for compensation.

Cleveland, Ohio

Anthony Zona

Hearing Representative

EEOICPA Fin. Dec. No. 34771-2003 (Dep’t of Labor, July 21, 2003)

REVIEW OF THE WRITTEN RECORD AND NOTICE OF FINAL DECISION 

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claim for benefits is
denied.  

STATEMENT OF THE CASE

On August 14, 2002, you filed a Form EE-2 (Survivor’s Claim for Benefits under EEOICPA) seeking 
compensation as the eligible surviving beneficiary of your husband, [Employee].  On the EE-2 form, 
you indicated that he had been diagnosed with colon cancer.  In support of your claim, you submitted 
medical evidence that confirmed the diagnosis of the claimed condition.  You also indicated that 
[Employee] was a member of the Special Exposure Cohort having been employed at the West 
Kentucky Wildlife Management area near the Paducah Gaseous Diffusion Plant.

On September 10, 2002, the district office advised you that the corporate verifier, Oak Ridge Institute 
for Science and Education, had sent notice to the district office that it had no employment records for 
[Employee], and that the Social Security Earnings statement and affidavits submitted detail 
employment for the Department of Fish and Wildlife for the State of Kentucky.  The district office 
requested that you provide proof of employment with a contractor or subcontractor for the Department 
of Energy (DOE) within thirty days.  You did not respond to this request.   

The district office reviewed the record and found that you submitted a claim for compensation under 
the EEOICPA.  It was further found that no evidence was submitted that supported the claim that 
[Employee] had been employed at a facility covered under the Act.  Therefore, on October 30, 2002, 
the district office recommended the denial of your claim.

Section 30.316(b) of the EEOICPA implementing regulations states that if the claimant files objections 
to all or part of the recommended decision, the FAB reviewer will issue a decision on the claim after 
either the hearing or the review of the written record, and after completing such further development of
the case as he or she may deem necessary.   20 C.F.R. § 30.316(b).  On November 19, 2002, the Final 
Adjudication Branch received your letter of appeal.  In your statement of appeal, you objected to the 
conclusion that you did not submit evidence establishing employment at a covered facility for 



[Employee].  On May 21, 2003, you submitted additional evidence regarding employment for 
[Employee].  This additional evidence consisted of a licensing agreement between the Commonwealth 
of Kentucky and the U.S. Atomic Energy Commission dated October 22, 1959, and a 1989 wildlife 
compliance inspection of the area conducted by the General Services Administration.

FINDINGS OF FACT

1. You filed a claim for compensation as an eligible surviving beneficiary of [Employee]. 

2. [Employee] was employed by the Kentucky Department of Fish and Wildlife Resources. 

3. The Department of Energy indicated that there was no record of [Employee]’s employment at 
the Paducah Gaseous Diffusion Plant. 

4. You did not establish that there was a contractual relationship between the State of Kentucky, 
Department of Fish and Wildlife Resources and the Department of Energy.  

CONCLUSIONS OF LAW

In determining whether [Employee] was employed by a Department of Energy contractor due to 
services being rendered pursuant to a contract, the Final Adjudication Branch must examine two critical
issues.  Firstly, we must establish how a DOE contactor is defined under the Act.  Secondly, we must 
determine the nature of the agreement between the parties, and if that agreement contains the essential 
elements of a contract, i.e., mutual intent to contract and the exchange of consideration or payment.  

I conclude that the employee was not a DOE contractor employee.  The EEOICPA program has 
established how a DOE contractor and subcontractor are to be defined.  Program bulletin 03-27 sets 
forth the following definitions:

Contractor – An entity engaged in a contractual business arrangement with the Department of Energy 
to provide services, produce materials or manage operations at a beryllium vendor or Department of 
Energy facility.  

Subcontractor – An entity engaged in a contracted business arrangement with a beryllium vendor 
contractor or a contractor of the Department of Energy to provide a service at a beryllium vendor or 
Department of Energy facility.  EEOICPA Bulletin No. 03-27,  2003.

Therefore, an entity must be engaged in a contractual business arrangement to provide services to the 
DOE in order to be a contractor or subcontractor.   

The evidence submitted does not support the claim that [Employee]’s employer, the Kentucky 
Department of Fish and Wildlife Resources, had contracted with the Atomic Energy Commission or 
DOE to provide management and operating, management and integration, or environmental 
remediation at the facility.  Consequently, [Employee]’s employer does not meet the definition of a 
DOE contractor.  Furthermore, the mere existence of a formal written document authorizing a state or 
federal entity to perform work for DOE does not automatically make the entity a DOE contractor if the 
document and arrangement lack the elements necessary to constitute a contract.  The license in this 
case permitted the state of Kentucky, Department of Fish and Wildlife Resources to utilize DOE land as



a field trial area.

The Act is clear that its provisions extend compensation only to certain employees.  These “covered 
employees” are defined as covered employees with cancer, covered beryllium employees, and covered 
employees with silicosis.   The definition of a covered employee with cancer (who is a member of the 
Special Exposure Cohort[1]) is found in § 7384l(9)(A) of the Act.  That section states that in order to 
be considered a covered employee with cancer one must have been a Department of Energy employee 
or contractor employee who contracted the cancer after beginning employment at a Department of 
Energy facility, or an atomic weapons employee who contracted cancer after beginning employment at 
an atomic weapons facility.   42 U.S.C. § 7384l(9)(A).  

Based on the review of the record, the undersigned hereby concludes that the record supports the 
finding that [Employee] did not have covered employment as defined under the Act.  Because you 
have not established, with the required evidence, employment covered under the EEOICPA, your claim
for compensation must be denied. 

Washington, DC

David E. Benedict         

Hearing Representative

[1] The Special Exposure Cohort differs from other Department of Energy and atomic weapon employees in that is 
comprised of individuals who were so employed for a number of work days aggregating at least 250 work days before 
February 1, 1992, at a gaseous diffusion plant located in Paducah, Kentucky, Portsmouth, Ohio, or Oak Ridge, Tennessee, 
and, during such employment were monitored through the use of dosimetry badges; or worked in a job that had exposures 
comparable to a job that is or was monitored through the use of dosimetry badges.  The Cohort also includes employees that
were employed before January 1, 1974, by the Department of Energy or a Department of Energy contractor or subcontractor
on Amchitka Island, Alaska, and was exposed to ionizing radiation in the performance of duty related to the Long Shot, 
Milrow, or Cannikin underground nuclear tests.  Individuals designated as a member of the Special Exposure Cohort by the 
President for purposes of the compensation program under section 7384q of this title are also included.  42 U.S.C. § 
7384l(9)(A); 42 U.S.C. § 7384l(14).

EEOICPA Fin. Dec. No. 50247-2004 (Dep’t of Labor, September 16, 2004)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This decision of the Final Adjudication Branch (FAB) concerns your claim for compensation under the 
Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 U.S.C. 
§7384 et seq. (EEOICPA).  For the reasons stated below, your claim for benefits is denied.

STATEMENT OF THE CASE

On October 15, 2003, you filed a claim for benefits under the EEOICPA as the surviving spouse of 
[Employee] and identified bladder cancer as the diagnosed condition being claimed.  You submitted an 
Employment History Form (EE-3) on which you stated that Commercial Motor Freight employed your 
husband at the Portsmouth Gaseous Diffusion Plant (GDP) from December 11, 1954 to December 11, 
1981.  You did not state if your husband wore a dosimetry badge while employed.  You submitted an 

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/34771-2003--20030721.htm#_ftn1


affidavit from Connie Bighouse and J. Frank Bighouse in which they attested that they were employed 
by Commercial Motor Freight from 1958 to 1985 at the Chillicothe Terminal.  Ms. Bighouse and Mr. 
Bighouse also attested that your husband worked for Commercial Motor Freight as a driver, delivering 
and picking up freight at the Goodyear Atomic Corporation.  They did not provide dates of your 
husband’s employment.  You submitted a copy of your marriage certificate which shows you were 
married to [Employee] on December 9, 1947.  You submitted a copy of your husband’s death 
certificate which shows he died on April 30, 2000 due to myocardial rupture, myocardial infarction and
arteriosclerotic cardiovascular disease.  As medical evidence, you submitted a copy of Dr. W. G. Rice’s 
February 9, 1978 pathology report in which your husband was diagnosed with transitional cell 
carcinoma of the bladder.

On October 22, 2003, the district office attempted to verify your husband’s employment through the 
Oak Ridge Institute for Science and Education (ORISE) database but there were no records of your 
husband’s employment.  On November 18, 2003, Department of Energy (DOE) representative Roger 
Holt advised, via Form EE-5, that the DOE was unable to verify your husband’s employment but other 
pertinent evidence existed.  Mr. Holt submitted a copy of your husband’s Personnel Clearance Master 
Card which shows your husband was granted a “Q” clearance at the request of Goodyear Atomic Corp. 
and Commercial Motor Freight, Inc. as a truck driver on April 27, 1970 and the clearance terminated 
on June 23, 1982.  On December 4, 2003, the district office received a copy of your husband’s Social 
Security Administration itemized statement of earnings which shows he had earnings from Lee Way 
Holding Company, which is now bankrupt, from 1954 to 1982.  The district office verified, through the
bankruptcy trustee, that the earnings from Lee Way Holding represented earnings from Commercial 
Motor Freight, Inc.  On December 9, 2003, DOE and Bechtel Jacobs Company representative Wendy 
L. Wilcox advised, via Form EE-5, that no evidence existed in regards to the employment you claimed. 
On January 5, 2004, at the request of the district office, Frank Bighouse and Connie Bighouse 
submitted a supplement to their affidavit regarding your husband’s employment.  Ms. Bighouse attested
that she worked with your husband from 1967 until he left the company (no date provided).  Ms. 
Bighouse and Mr. Bighouse also attested that your husband made deliveries to the GDP in the morning 
and pickups in the evenings five days a week.  They also attested that he would spend approximately 
one to two hours on site for each pick up and each delivery.

Based upon the evidence of record, the district office issued a recommended decision on January 14, 
2004, in which it concluded that [Employee] was a member of the Special Exposure Cohort as defined 
by 42 U.S.C. § 7384l(14)(A); that [Employee] was diagnosed with bladder cancer which is a specified 
cancer as defined by 42 U.S.C. § 7384l(17); and that you are the surviving spouse of [Employee] as 
defined in 42 U.S.C. § 7384s(e)(3)(A).  The district office recommended payment of your claim for 
benefits based on its conclusions.  On February 13, 2004, after reviewing the written record, the 
Cleveland FAB office found that the evidence did not establish that your husband was a contract 
employee as defined under the Act.  The FAB vacated the recommended decision and remanded your 
claim to the district office for additional development and the issuance of a new recommended 
decision.  On March 22, 2004, the district office issued a new recommended decision in which it 
concluded that the evidence of record did not establish that [Employee] was a “covered employee with 
cancer” as that term is defined under 42 U.S.C. § 7384l(9)(B).  The district office recommended denial 
of your claim based on its conclusion.

Section 30.310(a) of the EEOICPA implementing regulations provide that, “Within 60 days from the 
date the recommended decision is issued, the claimant must state, in writing, whether he or she objects 
to any of the findings of fact and/or conclusions of law contained in such decision, including the HHS’s
reconstruction of the radiation dose to which the employee was exposed (if any), and whether a hearing



is desired.”  20 C.F.R. § 30.310(a).  On April 13, 2004, you wrote to the FAB and advised that you 
disagreed with the recommended decision.  You stated that you objected to the decision that your 
husband’s sub-contracted employment did not constitute a service, but a mere delivery of goods and 
that he is not considered to be a covered employee with cancer.  You submitted the following evidence 
in support of your position:

1. Copy of Dr. William Lutmer’s September 1, 1997 medical report on which was circled the 
statement, “He does not smoke or drink.” 

2. March 19, 2004 statement from Malcolm Blosser who stated that he worked for Goodyear 
Atomic and Martin Marietta Corp. in Piketon.  Mr. Blosser stated that your husband was a 
driver for Commercial Motor Freight, that your husband delivered freight to the GDP everyday, 
and that he helped your husband to unload the freight. 

3. March 28, 2004 statement from Dale Reed, Maintenance Division of the United States Energy 
Corporation, in which he stated that the purpose of his letter was “a testimonial to the 
reasonable possibility of [Employee] being exposed to high levels of contamination, radiation 
and chemicals of both known and unknown measures.”  Mr. Reed attested to the high levels of 
exposure in the buildings that your husband entered on a regular basis.  He included a copy of 
the Risk Mapping performed for union and company purposes as a guide to the exposures of 
each building. 

You requested a hearing and such was held by the undersigned on June 8, 2004 in Piketon, OH.  You 
appeared at the hearing with your son, [Employee’s son].  [Employee’s son] testified at the hearing 
that you disagree with the classification of your husband’s employment as “a mere delivery of goods” 
because he had a security clearance which required him to come in and out of the plant for 11 years.  
[Employee’s son] also testified that your husband spent two or three hours a day loading and 
unloading  “classified” freight.  Hearing Transcript (HT) 8-9.  You submitted, as evidence, a statement 
from Mr. Malcolm Blosser dated June 7, 2004, in which he reiterated the information in his previous 
statement of March 19, 2004.  

After considering the written record of the claim, your letter of objection, the testimony and objections 
presented at the hearing, the FAB hereby makes the following: 

FINDINGS OF FACT

1.      You filed a claim for survivor benefits under the EEOICPA on October 15, 2003.  

2.      Commercial Motor Freight Inc. employed your husband, as a truck driver, from 1954 to 1982.

3.      [Employee] was diagnosed with bladder cancer on February 9, 1978.

4.      [Employee] died on April 30, 2000 due to myocardial rupture, myocardial infarction and 
arteriosclerotic cardiovascular disease.

5.      You are the surviving spouse of [Employee].

Based on the above-noted findings of fact in this claim, the FAB hereby makes the following:



CONCLUSIONS OF LAW

The Energy Employees Occupational Illness Compensation Program Act was established to provide 
compensation benefits to covered employees (or their eligible survivors) who have been diagnosed 
with designated occupational illnesses incurred as a result of their exposure to radiation, beryllium, or 
silica, while in the performance of duty for Department of Energy and certain of its vendors, 
contractors and subcontractors.  Occupational illness is defined in § 7384l(15) of the EEOICPA, as a 
covered beryllium illness, cancer referred to in § 7384l(9)(B)[1], specified cancer, or chronic silicosis, 
as the case may.  42 U.S.C. §§ 7384l(15), 7384l(9)(B).

To be eligible for compensation for cancer, an employee either must be:  (1) a member of the Special 
Exposure Cohort (SEC) who was a DOE employee, a DOE contractor employee, or an atomic weapons
employee who contracted a specified cancer after beginning such employment; or (2) a DOE employee,
a DOE contractor employee or an atomic weapons employee who contracted cancer (that has been 
determined pursuant to guidelines promulgated by HHS, “to be at least as like as not related to such 
employment”), after beginning such employment.  See 42 U.S.C. § 7384l(9) and 20 C.F.R. § 30.210.  
 
While the EEOICPA does not contain a specific definition of a DOE contractor, it does contain a 
definition of a DOE contractor employee that, in effect, defines what a DOE contractor is.  Section 
7384l(11) of the EEOICPA defines a DOE contractor employee as:

A.     An individual who is or was in residence at a Department of Energy facility as a researcher for 
one or more periods aggregating at least 24 months.

B.     an individual who is or was employed at a Department of Energy facility by—

(i)      an entity that contracted with the Department of Energy to provide management and operating, 
management and integration, or environmental remediation at the facility; or 

(ii)    a contractor or subcontractor that provided services, including construction and maintenance, at 
the facility.

The DEEOIC has further addressed the issues of how a “contractor or subcontractor” may be defined in
EEOICPA Bulletin No. 03-27 (issued May 28, 2003).  The following definitions have been adopted by 
the DEEOIC:

Contractor – An entity engaged in a contractual business arrangement with the Department of Energy 
to provide services, produce materials or manage operations at a beryllium vendor or Department of 
Energy facility.

Subcontractor – An entity engaged in a contracted business arrangement with a beryllium vendor 
contractor or a contractor of the Department of Energy to provide a service at a beryllium vendor or 
Department of Energy facility. 

Service – In order for an individual working for a subcontractor to be determined to have performed a 
“service” at a covered facility, the individual must have performed work or labor for the benefit of 
another within the boundaries of a DOE or beryllium vendor facility. Example of workers providing 
such services would be janitors, construction and maintenance works.



Contract -  An agreement to perform a service in exchange for compensation, usually memorialized by
a memorandum of understanding, a cooperative agreement, an actual written contract, or any form of 
written or implied agreement, is considered a contract for the purpose of determining whether an entity 
is a “DOE contractor.”

Delivery of Goods – The delivery and loading or unloading of goods alone is not a service and is not 
covered for any occupation, including construction and maintenance workers.

You submitted employment evidence that establishes your husband was employed as a truck driver, by 
Commercial Motor Freight, to deliver goods to the Portsmouth GDP, a Department of Energy facility.
[2]  In order for a contractor or subcontractor employee to be determined to have performed work or 
labor for DOE, the individual must have performed a “service” for the benefit of the DOE within the 
boundaries of a DOE facility.  The mere delivery of goods alone is insufficient to establish that a 
service was performed for the benefit of DOE.[3]  Because you did not submit evidence that establishes
your husband is a “covered employee with cancer” as defined at § 7384l(9) of the EEOICPA, your 
claim for benefits is denied.  42 U.S.C. § 7384l(9).
Washington, DC

Thomasyne L. Hill 

Hearing Representative

Final Adjudication Branch

[1] Section 7384l(9)(B) refers to an individual with cancer specified in subclause (I), (II), or (III) of clause (ii), if and only if
that individual is determined to have sustained that cancer in the performance of duty in accordance with § 7384n(b).  
Clause (ii) references DOE employees, DOE contractor employees and atomic weapons employees who contract cancer 
after beginning employee at the required facility.

 [2] U.S. Department of Energy. Portsmouth Gaseous Diffusion Plant.  Time Period:  1954-1998.  Worker Advocacy 
Facility List.  Available: http://tis.eh.doe.gov/advocacy/faclist/showfacility.cfm [retrieved October 21, 2003].

 [3] EEOICPA Bulletin 03-27.

EEOICPA Fin. Dec. No. 56806-2004 (Dep’t of Labor, November 1, 2004)

NOTICE OF FINAL DECISION AND REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for benefits is 
denied.

STATEMENT OF THE CASE

On April 19, 2004, you filed a Claim for Benefits under the EEOICPA, Form EE-1, with the Seattle 
district office, for prostate cancer, lung cancer, non-Hodgkin’s lymphoma and basal cell skin cancer.  
You stated on the EE-3 form that you were employed by the Missouri Pacific Railroad, and worked 



periodically at the Destrehan Street Site of the Mallinckrodt Chemical Company, between October 31, 
1957 and June 30, 1963.  The Destrehan Street Plant was a Department of Energy (DOE) facility, 
where radioactive material was present, from 1942 to 1962 and again (for remediation) in 1995, 
according to the Department of Energy Office of Worker Advocacy Facility List website at 
http://www.hss.energy.gov/HealthSafety/FWSP/Advocacy/faclist/findfacility.cfm. 

On April 28, 2004, you were informed of the medical evidence you had to submit to support that you 
had been diagnosed with cancer.  No medical evidence was submitted.

On June 2, 2004, you were informed of the categories of employment for which compensation benefits 
may be paid for cancer, under 42 U.S.C. § 7384s of the Act.  You were also advised of the kinds of 
evidence which you could submit to support that you had such employment.  

You responded with a letter, received in the district office on June 25, 2004, explaining how your 
employment as a sales representative for the Missouri Pacific Railroad led to your calling on many 
firms, including Mallinckrodt’s Destrehan Street Plant, from October 1957 to June 1963.  You stated 
that your employer “did not directly serve. . .Mallinckrodt but instead received freight cars by way of 
another railroad. . .which railroad switched the cars from the plant to the Missouri Pacific R.R. that 
then hauled the freight cars beyond.  As such the Missouri Pacific R.R. became a party to the Bill of 
Lading contract, which was used by all transportors of freight.”   

On July 21, 2004, the district office issued a recommended decision concluding you were not entitled 
to compensation, since the evidence did not support that you had employment which would render you 
a covered employee, as defined in 42 U.S.C. § 7384l of the EEOICPA.  The decision also found that 
you had not submitted evidence establishing that you had cancer.  

On August 19, 2004, you submitted an objection to the recommended decision, in which you reiterated 
that you were employed by the Missouri Pacific Railroad and that this employment took you to the 
Mallinckrodt Plant where you were exposed to contamination which, you believe, may have caused 
your cancers.  With your objection, you submitted an employment document, as well as records of 
medical treatment you received.  The employment document supported that you worked as a traffic 
representative and a track rail sales representative for the Missouri Pacific Railroad from May 22, 1957
to June 30, 1963.  The medical records, including pathology reports, confirmed that you were 
diagnosed with prostate cancer, non-Hodgkin’s lymphoma, multiple basal cell carcinomas and lung 
cancer.  Upon review of the case record, the undersigned makes the following:   

FINDINGS OF FACT

1.  You filed a claim for benefits under the EEOICPA on April 19, 2004.

2.  You have been diagnosed with prostate cancer, non-Hodgkin’s lymphoma, multiple basal cell 
carcinomas and lung cancer.

3.  You were employed by the Missouri Pacific Railroad, as a traffic representative and a track rail sales
representative, from May 22, 1957 to June 30, 1963.

Based on these facts, the undersigned makes the following:  



CONCLUSIONS OF LAW

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision, pursuant to 20 C.F.R. § 30.310.  The same section of the regulations provides that in filing
objections, the claimant must identify his objections as specifically as possible.  In reviewing any 
objections submitted, under 20 C.F.R. § 30.313, the FAB will review the written record, any additional 
evidence or argument submitted by the claimant, and conduct any additional investigation determined 
to be warranted in the case.  I have reviewed the record in this case, as well as the written objections 
you submitted and must conclude that no further investigation is warranted.

A “covered employee,” as defined in 42 U.S.C. § 7384l(1) of the EEOICPA, includes a “covered 
employee with cancer,” which, pursuant to 42 U.S.C. § 7384l(9)(B), may include a “Department of 
Energy employee” or a “Department of Energy contractor employee who contracted. . .cancer after 
beginning employment at a Department of Energy facility.”  

A “Department of Energy contractor employee” is defined, in 42 U.S.C. § 7384l(11) of the Act, as an 
“individual who. . .was in residence at a Department of Energy facility as a researcher for one or more 
periods aggregating at least 24 months,” or, an “individual who. . .was employed at a Department of 
Energy facility by (i) an entity that contracted with the Department of Energy to provide management 
and operating, management and integration, or environmental remediation at the facility; or (ii) a 
contractor or subcontractor that provided services, including construction and maintenance, at the 
facility.”   

The regulations state, in 20 C.F.R. § 30.111(a), that “Except where otherwise provided in the Act and 
these regulations, the claimant bears the burden of proving by a preponderance of the evidence the 
existence of each and every criterion necessary to establish eligibility under any compensable claim 
category set forth in § 30.110.” 

You have not alleged, or submitted any evidence to support, that you were a Department of Energy 
employee or that you were in residence for at least 24 months, as a researcher at a Department of 
Energy facility.  You also have not submitted any evidence or statements supporting that your 
employer, the Missouri Pacific Railroad, had a contractual relationship with the Department of Energy 
to provide management, remediation or any other services, at the Destrehan Street Plant facility of the 
Mallinckrodt Chemical Company.  By your own statement, your employer merely hauled freight cars 
which had already been removed from the facility by another company.  Therefore, the evidence fails to
support that your employment with the Missouri Pacific Railroad was such as to qualify you as a 
“covered employee.”  

For the foregoing reasons, the undersigned must find that you have not established your claim under 
the EEOICPA and hereby denies payment of compensation.

Washington, DC

Richard Koretz

Hearing Representative

EEOICPA Fin. Dec. No. 61192-2005 (Dep’t of Labor, April 5, 2005)



NOTICE OF FINAL DECISION 

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
Part B of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended,
42 U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claim is denied.

STATEMENT OF THE CASE

On August 31, 2004, you filed a claim for survivor benefits under Part B of the EEOICPA, Form EE-2, 
as the widow of [Employee].  You identified lung cancer as the claimed condition.  You stated on the 
Employment History Form EE-3 that your husband was employed by the Illinois Central Railroad at 
the Paducah Gaseous Diffusion Plant in Paducah, Kentucky for an “unknown” period.  The Department
of Energy (DOE) was unable to verify [Employee’s] employment at Paducah Gaseous Diffusion Plant.
[1]  

On September 17, 2004 and October 27, 2004, you were advised by the district office of the evidence 
that was required to support the claim that your husband was employed by a covered DOE contractor 
or subcontractor.  To establish covered employment you need to submit evidence that your husband 
was employed at a DOE facility during a covered time frame and that there was a contract between the 
claimed contractor or subcontractor and the DOE to provide a service on the premises of the facility.  
The mere delivery and loading or unloading of goods alone is insufficient to establish that a service 
was performed for the benefit of the DOE.[2] 

You submitted a statement in which you indicated your husband was employed by the Illinois Central 
Railroad from 1950 to January 31, 1982 and that he worked as a flagman and conductor. You also 
indicated that “he went to coal mines in Central City, KY, factories in Calvert City, KY and Bluford, IL,
and atomic plant in Future City, KY.”  You submitted a notice from the United States of America 
Railroad Retirement Board indicating that you are eligible for monthly spousal benefits.   

You have submitted a death certificate for [Employee] that indicated a date of death of March 3, 2001 
and that the immediate cause of death was cardiopulmonary arrest.  This death certificate also indicated
the decedent was survived by his wife, [Employee’s Spouse].  You submitted a marriage certificate 
showing that [Employee] and [Employee’s Spouse] were married on July 23, 1949.

You submitted a December 29, 1982 operative report, from Ted Myre, M.D., which indicated a 
postoperative diagnosis of cancer of the left lung with invasion of the mediastinum.  A December 30, 
1982 pathology report, from James R. Naugh, M.D., indicated a diagnosis of moderately well 
differentiated squamous cell carcinoma of the left lung.

On January 22, 2005, the district office issued a recommended decision finding that you have not 
provided evidence proving that your husband’s claimed employment meets the criteria of a covered 
employee in accordance with 42 U.S.C. §§ 7384l(1) and (11) and 20 C.F.R. §§ 30.5(p) and (u)  
Therefore, the district office concluded that you were not entitled to compensation under the Act.

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision, pursuant to 20 C.F.R. § 30.310.  You did not file an objection.  I have reviewed the record 
in this case and must conclude that no further investigation is warranted.  Based upon a review of the 
case file evidence, I make the following::



FINDINGS OF FACT

You filed a claim for survivor benefits on August 31, 2004, under Part B of the EEOICPA.

You were married to the employee from July 23, 1949, until his death on March 3, 2001.

You husband was first diagnosed with lung cancer on December 29, 1982.

Based on these facts, the undersigned makes the following:

CONCLUSIONS OF LAW

The evidence submitted does not establish that your husband meets the definition of covered employee,
during a covered time period, as defined by §§ 42 U.S.C. §§ 7384l (1), (7) and (11).  For that reason, 
you are not entitled to compensation under § 7384s of the Act.

You have not provided records or affidavits from co-workers or other sources in support of the 
employment that you are claiming.  Section 30.111(a) states that “Except where otherwise provided in 
the Act and these regulations, the claimant bears the burden of proving by a preponderance of the 
evidence the existence of each and every criterion necessary to establish eligibility under any 
compensable claim category set forth in § 30.110”.  See 20 C.F.R. § 30.111(a).

For the foregoing reasons, the undersigned hereby denies your claim for compensation for survivor 
benefits under Part B of the EEOICPA. 

Washington, DC           

Tom Daugherty

Hearing Representative

[1] The Paducah Gaseous Diffusion Plant was a DOE facility from 1952 to 1998, where radioactive material was present, 
according to the Department of Energy Office of Worker Advocacy Facility List 
(http://www.hss.energy.gov/HealthSafety/FWSP/Advocacy/faclist/findfacility.cfm).

[2] Per EEOICPA Bulletin No. 03-27 (issued March 28, 2003).

EEOICPA Fin. Dec. No. 10028664-2006 (Dep’t of Labor, August 24, 2006)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This decision of the Final Adjudication Branch concerns the above claim for compensation under the 
Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 U.S.C. § 
7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for benefits is denied.  A 
copy of this decision will be provided to your authorized representative.



STATEMENT OF THE CASE

On August 27, 2001, you filed Form EE-2, Claim for Survivor’s Benefits and a Request for Review by 
Medical Panels under EEOICPA.  You stated on the Form EE-2 that you were filing for the aplastic 
anemia of your late spouse, [Employee], hereinafter referred to as “the employee.”  The death 
certificate shows the employee died on March 5, 1997 from intracerebral hemorrhage, severe 
thrombocytopenia, and myelodysplastic syndrome.

On the Form EE-3, Employment History, you stated that the employee was employed in Oak Ridge, 
Tennessee as a quality assurance inspector by Union Carbide Corporation, Nuclear Division, at the 
K-25 gaseous diffusion plant from 1952 to June 30, 1974.  In a letter dated June 1, 2001, you stated 
that the employee worked at the Y-12 plant from June 30, 1952 to June 28, 1974.  The district office 
verified the employee was actually an employee of the Atomic Energy Commission (AEC) (which 
became the Department of Energy (DOE)) who worked at K-25 for at least 250 days from 1963 to June
30, 1974, as a quality assurance specialist.

In support of your claim for survivorship, you submitted your marriage certificate, showing you 
married the employee on February 3, 1945, and the employee’s death certificate, showing you were the 
employee’s spouse on the date of his death.

Because there are no requirements under Part B of the Act that an employee who qualifies for 
membership in the Special Exposure Cohort (SEC) with a specified cancer be a “contractor employee,”
your claim under that portion of the Act was approved by final decision dated March 12, 2002.

However, because the necessary elements to establish covered employment were not met under Part E 
of the Act, the Jacksonville district office issued a recommended denial on April 4, 2006.  The decision 
found that the employee did not qualify as a “DOE contractor employee” as described under the Act.  
The recommended decision informed you that you had sixty days to file any objections, in accordance 
with § 30.310(b) of the implementing regulations, and that period ended on June 3, 2006.  20 C.F.R. § 
30.310(b).

OBJECTIONS

On April 14, 2006, the Final Adjudication Branch (FAB) received a letter from Congressman John J. 
Duncan, Jr.  The letter from Congressman Duncan included a letter from you, dated April 7, 2006, 
objecting to the recommended decision and requesting an oral hearing.  The hearing was held by the 
undersigned in Oak Ridge, Tennessee, on July 12, 2006.  You and your attorney were both duly 
affirmed to provide truthful testimony.

In the letter of objection, you stated that written evidence was included, but there were no enclosures.  
At the hearing, your attorney submitted copies of the employee’s job description and specific 
objections to the recommended decision.  He stated that the recommended decision issued in 2002 
found that the employee was an employee of Union Carbide and this should be binding on any future 
decisions.  He noted that a Physicians Panel review under former Part D of the Act was completed and 
the Secretary of Energy accepted the Panel’s affirmative determination that the employee’s 
myelodysplastic syndrome was due to exposure to a toxic substance at a DOE facility.  He stated that 
the physicians on the panel ruled that the employee was a DOE contractor employee and that should be
binding on the Department of Labor (DOL).  He stated that the Part E procedures required acceptance 



of these types of claims.  He also argued that the employee should be considered a “researcher” under 
the Act, since Congress did not provide a definition of a researcher, and the job duties of the employee 
“would constitute nuclear materials research done on behalf of the AEC in the area of quality 
assurance.”  

One of the documents submitted shows that the employee also performed his job duties for the AEC at 
other facilities, such as the Kerr McGee facility in Guthrie, Oklahoma[1], and the Union Carbide 
facility in Wood River Junction, Rhode Island.[2]  The employee’s resume states he worked for the 
AEC in Oak Ridge from 1952 to June 30, 1974, verifying that contractors followed building codes and 
specifications to meet the contracts issued by the AEC and inspected the manufacturing of equipment 
made of various types of metal.  He also stated that he worked for the AEC from 1946 to 1952 as a 
security inspector at various AEC installations throughout the United States.  The periods from 1940 to 
1946 and from 1950 to 1952 were military service.

In accordance with §§ 30.314(e) and (f) of the implementing regulations, a claimant is allowed thirty 
days after the hearing is held to submit additional evidence or argument, and twenty days after a copy 
of the transcript is sent to them to submit any changes or corrections to that record.  20 C.F.R. §§ 
30.314(e), 30.314(f).  On July 21, 2006, the transcript was forwarded to you and your attorney.  You 
did not provide any corrections or changes to the transcript.

On July 26, 2006, the Final Adjudication Branch received a submission from your attorney, reiterating 
the objections and arguments set forth during the hearing.  

FINDINGS OF FACT

1.  You filed a claim for survivor’s benefits under the Act.

2.  The employee was diagnosed with myelodysplastic syndrome on April 19, 1996 and his death on 
March 5, 1997 resulted from that condition.

3.  The employee worked for the Department of Energy at the Y-12 plant and the K-25 gaseous 
diffusion plant from at least 1963 to June 30, 1974, with intermittent periods at other facilities.

4.  You were the employee’s spouse at the time of his death and at least a year prior.

CONCLUSIONS OF LAW

The undersigned has reviewed the facts, the recommended decision issued by the Jacksonville district 
office on April 4, 2006, and the information received before, during, and after the hearing.

The eligibility criteria for claims under Part E of EEOICPA are discussed in the regulations, which 
require that the employee be a Department of Energy contractor employee as defined in § 30.5(w).  
Section 30.5(w) of the regulations and § 7384l of the Act define a Department of Energy contractor 
employee to be (1) an individual who is or was in residence at a DOE facility as a researcher for one or 
more periods aggregating at least 24 months; or (2) an individual who is or was employed at a DOE 
facility by: (i) an entity that contracted with the DOE to provide management and operation, 
management and integration, or environmental remediation at the facility; or (ii) a contractor or 



subcontractor that provided services, including construction and maintenance, at the facility.  20 C.F.R. 
§ 30.5(w); 42 U.S.C. § 7384l(11).  

The finding in a recommended decision that the employee was employed by Union Carbide is not 
legally binding, since only final decisions can be considered the legal determination of the Department 
of Labor.  The Physicians Panel review finding of covered employment is also not binding on the 
Department of Labor.  Under Part D, the DOE was to serve as a liaison with the various state workers’ 
compensation authorities, and as the letter from the DOE states, a filing under the appropriate state 
system would have been necessary.  A finding that the employee was a federal government employee 
would likely have resulted in a negative decision from the state workers’ compensation authority.

The evidence submitted does not establish that the employee meets the definition of a DOE contractor 
employee or a researcher.  An employee of the federal government cannot be considered an employee 
of a government contractor or subcontractor, unless the government agency by which they were/are 
employed had/has a contract with the DOE to provide services that meet the criteria established by the 
Act.  42 U.S.C. § 7384l(11).  EEOICPA Bulletin No. 03-26 states that “a civilian employee of a state or
federal government agency can be considered a ‘DOE contractor employee’ if the government agency 
employing that individual is (1) found to have entered into a contract with DOE for the 
accomplishment of. . .services it was not statutorily obligated to perform, and (2) DOE compensated 
the agency for that activity.”[3]  The qualification of a researcher in the Act requires “residence” at a 
DOE facility, which leads to the interpretation that the researcher is likely affiliated with a university or
scientific body, and would logically have the word “researcher” or “research” in their job title or job 
description.  A review of the employee’s job descriptions does not show the use of the word “research” 
or “researcher.”  

The Act does state that a determination under Part B that a Department of Energy contractor [emphasis
added] employee is entitled to compensation under that part for an occupational illness shall be treated 
for purposes of this part [Part E] as a determination that the employee contracted that illness through 
exposure at a Department of Energy facility.  42 U.S.C. § 7385s-4.  If an employee does not fall into 
the category of a contractor employee, then this section of the law does not apply.

You meet the definition of a survivor under Part E of the Act.  42 U.S.C. § 7385s-3(d)(1).  However, 
since the evidence does not establish that the employee was a Department of Energy contractor 
employee, you are not entitled to benefits under Part E of the Act, and the claim for compensation is 
denied.  42 U.S.C. §§ 7385s-4(c)(1)(A), 7385s-3(a)(1)(B).

Jacksonville, FL

Sidne M. Valdivieso

Hearing Representative

[1] There is no facility in Guthrie, Oklahoma listed on the DOE’s Office of Worker Advocacy (OWA) website as a covered 
facility.  The only facility in Oklahoma on the website associated with Kerr-McGee is listed as being in Crescent, 
Oklahoma, and is described as an atomic weapons employer (AWE).

[2] There is no facility in Wood River Junction, Rhode Island listed on the DOE OWA website as a covered facility.  The 
only facility in Rhode Island listed on the website is listed as being in Cranston, Rhode Island, and is described as an AWE.



[3] EEOICPA Bulletin No. 03-26 (issued June 3, 2003).

Employees of other federal agencies

EEOICPA Fin. Dec. No. 366-2002 (Dep’t of Labor, June 3, 2003)

NOTICE OF FINAL DECISION REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  The recommended decision was to deny your claim.  You submitted objections 
to that recommended decision.  The Final Adjudication Branch carefully considered the objections and 
completed a review of the written record.  See 20 C.F.R. § 30.312.  The Final Adjudication Branch 
concludes that the evidence is insufficient to allow compensation under the Act.  Accordingly, your 
claim for benefits is denied. 

     STATEMENT OF THE CASE

On July 31, 2001, you filed a Form EE-2 (Claim for Survivor Benefits under the EEOICPA), stating 
that you were the daughter of [Employee], who was diagnosed with cancer, chronic silicosis, and 
emphysema.  You completed a Form EE-3, Employment History for Claim under the EEOICPA, 
indicating that from December 2, 1944 to May 30, 1975, [Employee] was employed as a heavy mobile 
and equipment mechanic, for Alaska District, Corps of Engineers, Anchorage, Alaska.  

On August 20, 2001, a representative of the Department of Energy (or DOE) indicated that “none of the
employment history listed on the EE-3 form was for an employer/facility which appears on the 
Department of Energy Covered Facilities List.”  Also, on August 29, 2001, a representative of the DOE
stated in Form EE-5 that the employment history contains information that is not accurate.  The 
information from the DOE lacked indication of covered employment under the EEOICPA.



The record in this case contains other employment evidence for [Employee].  With the claim for 
benefits, you submitted a “Request and Authorization for TDY Travel of DOD Personnel” Form 
DD-1610, initiated on November 10, 1971 and approved on November 11, 1971.  [Employee] was 
approved for TDY travel for three days to perform work on Amchitka Island, Alaska, for the 
Department of Defense, Alaska District Corps of Engineers beginning on November 15, 1971.  He was 
employed as a Mobile Equipment Mechanic WG-12, and the purpose of the TDY was noted “to 
examine equipment for potential use on Blair Lake Project.”  The security clearance was noted as 
“Secret.”  You also submitted numerous personnel documents from [Employee]’s employment with the
Alaska District Corp of Engineers.  Those documents include a “Notification of Personnel Action” 
Form SF-50 stating that [Employee]’s service compensation date was December 2, 1944, for his work 
as a Heavy Mobile Equipment Mechanic; and at a WG-12, Step 5, and that he voluntarily retired on 
May 30, 1975.  

The medical documentation of record shows that [Employee] was diagnosed with emphysema, small 
cell carcinoma of the lung, and chronic silicosis.  A copy of [Employee]’s Death Certificate shows that 
he died on October 9, 1990, and the cause of death was due to or as a consequence of bronchogenic 
cancer of the lung, small cell type.

On September 6 and November 5, 2001, the district office wrote to you stating that additional evidence 
was needed to show that [Employee] engaged in covered employment.  You were requested to submit a
Form EE-4, Employment History Affidavit, or other contemporaneous records to show proof of 
[Employee]’s employment at the Amchitka Island, Alaska site covered under the EEOICPA.  You did 
not submit any additional evidence and by recommended decision dated December 12, 2001, the 
Seattle district office recommended denial of your claim.  The district office concluded that you did not
submit employment evidence as proof that [Employee] worked during a period of covered employment
as required by § 30.110 of the EEOICPA regulations.  See 20 C.F.R. § 30.110.  

On January 15 and February 6, 2002, you submitted written objections to the recommended denial 
decision.  The DOE also forwarded additional employment information.  On March 20, 2002, a 
representative of the DOE provided a Form EE-5 stating that the employment history is accurate and 
complete.  However, on March 25, 2002, a representative of the DOE submitted a “corrected copy” 
Form EE-5 that indicated that the employment history provided in support of the claim for benefits 
“contains information that is not accurate.”  An attachment to Form EE-5 indicated that [Employee] 
was employed by the Army Corps of Engineers for the period July 25, 1944 to August 11, 1952, at Fort
Richardson, Alaska; and from August 11, 1952 to May 30, 1975 at Elmendorf Air Force Base, Alaska.  
Further, the attachment included clarifying information:

Our records show that the Corps of Engineers’ was a prime AEC contractor at Amchitka.  
[Employee]’s Official Personnel Folder (OPF) indicates that he was at Forth Richardson and 
Elmendorf AFB, both in Alaska.  The OPF provided no indication that [Employee] worked at 
Amchitka, Alaska.  To the best of our knowledge, Blair Lake Project was not a DOE project. 

Also, on April 3, 2002, a representative of the DOE submitted a Form EE-5 indicating that Bechtel 
Nevada had no information regarding [Employee], but he had a film badge issued at the Amchitka Test
Site, on November 15, 1971.  The record includes a copy of Appendix A-7 of a “Manager’s Completion
Report” which indicates that the U. S. Army Corps of Engineers was a prime AEC (Atomic Energy 
Commission) Construction, Operations and Support Contractor, on Amchitka Island, Alaska.



On December 10, 2002, a hearing representative of the Final Adjudication Branch issued a Remand 
Order.  Noting the above evidence, the hearing representative determined that the “only evidence in the
record with regard to the Army Corps of Engineers status as a contractor on Amchitka Island is the 
DOE verification of its listing as a prime AEC contractor . . . and DOE’s unexplained and unsupported 
verification [of [Employee]’s employment, which] are not sufficient to establish that a contractual 
relationship existed between the AEC, as predecessor to the DOE, and the Army Corps of Engineers.”  
The Remand Order requested the district office to further develop the record to determine whether the 
Army Corps of Engineers had a contract with the Department of Energy for work on Amchitka Island, 
Alaska, and if the work [Employee] performed was in conjunction with that contract.  Further the 
Remand Order directed the district office to obtain additional evidence to determine if [Employee] was
survived by a spouse, and since it did not appear that you were a natural child of [Employee], if you 
could establish that you were a stepchild who lived with [Employee] in a regular parent-child 
relationship.  Thus, the Remand Order requested additional employment evidence and proof of 
eligibility under the Act.    

On January 9, 2003, the district office wrote to you requesting that you provide proof that the U.S. 
Army Corps of Engineers had a contract with the AEC for work [Employee] performed on his TDY 
assignment to Amchitka Island, Alaska for the three days in November 1971.  Further, the district office
requested that you provide proof of your mother’s death, as well as evidence to establish your 
relationship to [Employee] as a survivor.

You submitted a copy of your birth certificate that indicated that you were born [Name of Claimant at 
Birth] on October 4, 1929, to your natural mother and natural father [Natural Mother] and [Natural 
Father].  You also submitted a Divorce Decree filed in Boulder County Court, Colorado, Docket No. 
10948, which showed that your biological parents were divorced on October 10, 1931, and your 
mother, [Natural Mother] was awarded sole custody of the minor child, [Name of Claimant at 
Birth].  In addition, you submitted a marriage certificate that indicated that [Natural Mother] married 
[Employee] in the State of Colorado on November 10, 1934.  Further, you took the name [Name of 
Claimant Assuming Employee’s Last Name] at the time of your mother’s marriage in 1934, as 
indicated by the sworn statement of your mother on March 15, 1943.  You provided a copy of a 
Marriage Certificate to show that on August 19, 1949, you married [Husband].  In addition, you 
submitted a copy of the Death Certificate for [Name of Natural Mother Assuming Employee’s Last 
Name] stating that she died on May 2, 1990.  The record includes a copy of [Employee]’s Death 
Certificate showing he died on October 9, 1990.  

You also submitted the following additional documentation on January 20, 2003:  (1) A copy of 
[Employee’s] Last Will and Testament indicated that you, [Claimant], were the adult daughter and 
named her as Personal Representative of the Estate; (2) Statements by Jeanne Findler McKinney and 
Jean M. Peterson acknowledged on January 17, 2003, indicated that you lived in a parent-child 
relationship with [Employee] since 1945; (3) A copy of an affidavit signed by [Name of Natural 
Mother Assuming Employee’s Last Name] (duplicate) indicated that at the time of your mother’s 
marriage to [Employee], you took the name [Name of Claimant Assuming Employee’s Last Name]. 

You submitted additional employment documentation on January 27, 2003:  (1) A copy of 
[Employee]’s TDY travel orders (duplicate); (2) A Memorandum of Appreciation dated February 11, 
1972 from the Department of the Air Force commending [Employee] and other employees, for their 
support of the Blair Lake Project; (3) A letter of appreciation dated February 18, 1972 from the 
Department of the Army for [Employee]’s contribution to the Blair Lake Project; and (4) Magazine and
newspaper articles containing photographs of [Employee], which mention the work performed by the 



U.S. Army Corps of Engineers in Anchorage, Alaska.

The record also includes correspondence, dated March 27, 2003, from a DOE representative.  Based on
a review of the documents you provided purporting that [Employee] was a Department of Energy 
contractor employee working for the U.S. Army Corps of Engineers on TDY in November, 1971, the 
DOE stated that the Blair Lake Project was not a DOE venture, observing that “[i]f Blair Lake Project 
had been our work, we would have found some reference to it.”  

On April 4, 2003, the Seattle district office recommended denial of your claim for benefits.  The district
office concluded that the evidence of record was insufficient to establish that [Employee]  was a 
covered employee as defined under § 7384l(9)(A).  See 42 U.S.C. § 7384l(9)(A).  Further, [Employee] 
was not a member of the Special Exposure Cohort, as defined by § 7384l(14)(B).  See 42 U.S. C. § 
7384l(14)(B).  Also, [Employee] was not a “covered employee with silicosis” as defined under §§ 
7384r(b) and 7384r(c).  See 42 U.S.C. §§ 7384r(b) and (c).  Lastly, the recommended decision found 
that you are not entitled to compensation under § 7384s.  See 42 U.S.C. § 7384s.  

On April 21, 2003, the Final Adjudication Branch received your letter of objection to the recommended
decision and attachments.  First, you contended that the elements of the December 10, 2002 Remand 
Order were fulfilled because you submitted a copy of your mother’s death certificate and further proof 
that [Employee] was your stepfather; and that the letter from the district office on April 4, 2003 
“cleared that question on page three – quote ‘Our records show that the Corps of Engineers was a 
prime AEC contractor at Amchitka.’”  

Second, you stated that further clarification was needed as to the condition you were claiming. You 
submitted a death certificate for [Employee] showing that he died due to bronchogenic cancer of the 
lung, small cell type, and noted that that was the condition you alleged as the basis of your claim on 
your first Form, associated with your claim under the EEOICPA.



Third, you alleged that, in [Employee]’s capacity as a “Mobile Industrial Equipment Mechanic” for the
Army Corps of Engineers, “he was required to work not only for the DOD (Blair Lake project) but also
for DOE on the Amchitka program.  For example: on March 5, 1968 he was sent to Seward, Alaska to 
‘Inspect equipment going to Amchitka.’  He was sent from the Blair Lake project (DOD) to Seward for 
the specified purpose of inspecting equipment bound for Amchitka (DOE).  Thus, the DOE benefited 
from my father’s [Corp of Engineers] expertise/service while on ‘loan’ from the DOD.  Since the 
closure of the Amchitka project (DOE), the island has been restored to its original condition.  . . . 
Therefore, my dad’s trip to Amchitka to inspect equipment which might have been used at the Blair 
Lake project benefited not only DOD but also DOE.  In the common law, this is known as the ‘shared 
Employee’ doctrine, and it subjects both employers to liability for various employment related issues.” 

On May 21, 2003, the Final Adjudication Branch received your letter dated May 21, 2003, along with 
various attachments.  You indicated that the U.S. Army Corps of Engineers was a contractor to the 
DOE for the Amchitka Project, based upon page 319 of an unclassified document you had previously 
submitted in March 2002.  Further, you indicated that [Employee] had traveled to Seward, Alaska to 
inspect equipment used at on-site operations for use on Amchitka Island by the Corps of Engineers for 
the DOE project, and referred to the copy of the Corps of Engineers TDY for Seward travel you 
submitted to the Final Adjudication Branch with your letter of April 18, 2003.  Also, you indicated that 
[Employee] traveled to Amchitka, Island in November 1972 to inspect the equipment referenced 
above, which had been shipped from Seward, Alaska.  You indicated that [Employee] was a mobile 
industrial equipment mechanic, and that his job required him to travel.  You attached the following 
documents in support of your contention that the equipment [Employee] inspected could have included
equipment belonging to the Corps of Engineers:  Job Description, Alaska District, Corps of  Engineers 
(previously submitted), and an Employee Performance Appraisal.  

In addition, you indicated [Employee] was required to travel to remote sites throughout Alaska in order
to perform his job with the Corps of Engineers, and in support of this you referred to your electronic 
mail sent to the Seattle District Office on January 7, 2003.  You indicated that, since [Employee] was 
required to travel to Amchitka as a part of his regular duties as a mobile industrial equipment mechanic,
it was possible that the equipment he inspected on the November 15, 1971 trip to Amchitka included 
equipment owned by the Corps as well as inspection of equipment owned by private contractors.  You 
attached a copy of a document entitled, “Affidavit,” dated May 21, 2003, signed by Erwin L. Long.  
Mr. Long stated that he was head of the Foundations Material Branch for the Corps of Engineers at the 
time of his retirement, and that in 1971 he had been Head of the Rock Design Section.  Mr. Long 
indicated that he did not spend any time on Amchitka Island, that he had known [Employee] since 
1948, and that he “believe[d]” [Employee]’s travel to Amchitka for his job would have required him to 
track equipment belonging to the Corps of Engineers, and that [Employee] would also have 
“performed required maintenance on the equipment before preparing [it] for shipping off Amchitka 
Island.”  Mr. Long also stated that [Employee] would not talk about his work on Amchitka since it was
classified.  Finally, you attached a TDY dated March 4, 1968, as well as a travel voucher/subvoucher 
dated March 15, 1968, to support that [Employee]’s mission to Amchitka had been completed.  

FINDINGS OF FACT
1.         On July 31, 2001, [Claimant] filed a claim for survivor benefits under the EEOICPA as the 
daughter of [Employee].

2.         [Employee] was diagnosed with small cell bronchogenic carcinoma of the lung and chronic 
silicosis.



3.         [Employee] was employed by the U.S. Army Corps of Engineers for the period from July 25, 
1944 to August 11, 1952, at Fort Richardson, Alaska; and from August 11, 1952 to May 30, 1975 at 
Elmendorf Air Force Base, Alaska.

4.         [Employee]’s employment for the U.S. Army Corps of Engineers on TDY assignment at the 
Amchitka Island, Alaska site in November 1971 was in conjunction with a Department of Defense 
venture, the Blair Lakes Project.

CONCLUSIONS OF LAW

The EEOCIPA implementing regulations provide that a claimant may object to any or all of the 
findings of fact or conclusions of law, in the recommended decision.  20 C.F.R. § 30.310.  Further, the 
regulations provide that the Final Adjudication Branch will consider objections by means of a review of
the written record.  20 C.F.R. § 30.312.  The Final Adjudication Branch reviewer will review the record
forwarded by the district office and any additional evidence and/or argument submitted by the 
claimant.  20 C.F.R. § 30.313.  Consequently, the Final Adjudication Branch will consider the overall 
evidence of record in reviewing the written record.  

In order to be awarded benefits under the Energy Employees Occupational Illness Compensation 
Program Act, the covered employee (or his/her eligible survivors), must first establish that the 
employee has been diagnosed with beryllium illness, cancer, or chronic silicosis.  See 42 U.S.C. § 
7384l(15), 20 C.F.R. § 30.110(a).  The evidence to show proof of an occupational illness is not in 
dispute in this case.  The medical evidence establishes that [Employee] was diagnosed with cancer 
(bronchogenic cancer of the lung, small cell type) and chronic silicosis.  Consequently, [Employee] 
was diagnosed with two illnesses potentially covered under the Act.

Employees of a DOE contractor (or their eligible survivors) are entitled under the EEOICPA to seek 
compensation for a cancer as a member of the Special Exposure Cohort (SEC) or through a 
determination that they incurred cancer that was at least as likely as not related to employment at a 
DOE facility.  42 U.S.C. §§ 7384l(14), 7384l(9)(B)(ii)(II).  To be included in the SEC, a DOE 
employee, DOE contractor employee, or atomic weapons employee must have been employed for an 
aggregate of 250 work days before February 1, 1992, at a gaseous diffusion plant located in Paducah, 
Kentucky, Portsmouth, Ohio, or Oak Ridge, Tennessee or employed before January 1, 1974, by the 
DOE or a DOE contractor or subcontractor on Amchitka Island, Alaska, and have been exposed to 
ionizing radiation in the performance of duty related to the Long Shot, Milrow, or Cannikin 
underground nuclear tests.  42 U.S.C. § 7384l(14).  To qualify as a covered employee with cancer, 
members of the SEC need only establish that they contracted a "specified cancer", designated in section
7384l(17) of the EEOICPA, after beginning employment at a DOE facility or atomic weapons 
employer facility.

While the EEOICPA does not contain a specific definition of a DOE contractor, it does contain a 
definition of a DOE contractor employee that, in effect, defines what a DOE contractor is.  Section 
7384l(11) of the EEOICPA defines a DOE contractor employee as:

(A)  An individual who is or was in residence at a Department of Energy facility as a 
researcher for one or more periods aggregating at least 24 months.
(B)  An individual who is or was employed at a Department of Energy facility by-

(i)  an entity that contracted with the Department of Energy to provide 



management and operating, management and integration, or 
environmental remediation at the facility; or 
(ii)  a contractor or subcontractor that provided services, including 
construction and maintenance, at the facility.

The question presented in this case is whether [Employee], an employee of the U.S. Army Corps of 
Engineers was, during the time he spent on Amchitka Island, providing management and operation, 
management and integration or environmental remediation services under a contract between the DOE 
and the Army Corps of Engineers.

The undersigned notes that the Atomic Energy Commission’s Managers Completion Report refers to 
the U.S. Army Corp of Engineers, as a prime contractor for work on Milrow and Cannikin.  The work 
to be performed under that contract consisted of “engineering, procurement, construction 
administration and inspection.”

[Employee]’s “Request and Authorization for TDY Travel of DOD Personnel,” initiated on November 
10 and approved on November 11, 1971, was for the purpose of three days work on Amchitka Island, 
Alaska, for the Department of Defense, Alaska District Corps of Engineers.  The purpose of the TDY 
was to “examine equipment for potential use on Blair Lake Project.”

You submitted the following new documents along with your letter to the Final Adjudication Branch 
dated May 21, 2003:  Employee Performance Appraisal for the period February 1, 1966 to January 31, 
1967; Affidavit of Erwin L. Long dated May 21, 2003; Request and Authorization for Military 
Personnel TDY Travel and Civilian Personnel TDY and PCS Travel, dated March 4, 1968; and Travel 
Voucher or Subvoucher, dated March 15, 1968.  None of the documents submitted establish that 
[Employee] was on Amchitka Island providing services pursuant to a contract with the DOE.

The preponderance of the evidence in this case supports the conclusion that [Employee] was on 
Amchitka Island in November 1971 for the sole purpose of inspecting equipment to be used by the 
Department of Defense on its Blair Lake Project.  The documentation of record refers to the Blair Lake 
Project as a Department of Defense project, and the DOE noted in correspondence dated March 27, 
2003, that research was not able to verify that Blair Lake was a DOE project.

While the DOE indicated that [Employee] was issued a dosimetry badge, such evidence may be used 
to establish that he was present on Amchitka Island, not to establish that he was a covered DOE 
employee.  Therefore, [Employee]’s presence on Amchitka Island was to perform work for the 
Department of Defense, and not pursuant to a contract between the DOE and the U.S. Army Corps of 
Engineers.  

The evidence is also insufficient to show covered employment under § 7384r(c) and (d) of the 
EEOICPA for chronic silicosis.  To be a “covered employee with chronic silicosis” it must be 
established that the employee was:

A DOE employee or a DOE contractor employee, who was present for a number of workdays 
aggregating at least 250 work days during the mining of tunnels at a DOE facility located in Nevada or 
Alaska for test or experiments related to an atomic weapon.  

See 42 U.S.C. § 7384r(c) and (d); 20 C.F.R. § 30.220(a).  Consequently, even if the evidence showed 
DOE employment (which it does not since [Employee] worked for the DOD), he was present only 



three days on Amchitka, which is not sufficient for the 250 days required under the Act as a covered 
employee with silicosis.

The undersigned notes that in your objection to the recommended decision, you referred to a “shared 
employee” doctrine which you believe should be applied to this claim.  You contend that on March 5, 
1968, [Employee] was sent to Seward, Alaska to “Inspect equipment going to Amchitka, which might 
have been used at the Blair Lake project [to benefit] not only DOD but also DOE.”  No provision in the
Act refers to a “shared employee” doctrine.  Given the facts of this case, coverage could only be 
established if [Employee] was on Amchitka Island providing services pursuant to a contract with the 
DOE, evidence of which is lacking in this case.  

It is the claimant’s responsibility to establish entitlement to benefits under the EEOICPA.  The 
EEOICPA regulations at § 30.111(a) state that the claimant bears the burden of proving by a 
preponderance of the evidence, the existence of each and every criterion under any compensable claim 
category set forth in section 30.110.  Proof by a preponderance of the evidence means that it is more 
likely than not that the proposition to be proved is true.  Subject to the exceptions expressly provided in
the Act and regulations, the claimant also bears the burden of providing the Office of Workers’ 
Compensation Programs all written medical documentation, contemporaneous records, or other records
and documents necessary to establish any and all criteria for benefits set forth in the regulations.  See 
20 C.F.R. § 30.111(a).

Although you submitted medical evidence to show covered illnesses due to cancer and chronic 
silicosis, the evidence of record is insufficient to establish that [Employee] engaged in covered 
employment.  Therefore, your claim must be denied for lack of proof of covered employment under the
EEOICPA.

Seattle, Washington

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch  

EEOICPA Fin. Dec. No. 27798-2003 (Dep’t of Labor, June 20, 2003)

NOTICE OF FINAL DECISION 

This is the decision of the Final Adjudication Branch concerning your claims for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  Upon a careful review of the facts and an independent review of the record, the 
Final Adjudication Branch concludes that the evidence of record is insufficient to allow compensation 
under the Act.  Accordingly, your claims for benefits are denied. 

STATEMENT OF THE CASE

On April 11, 2002, [Claimant 1] filed a Form EE-2 (Claim for Survivor Benefits under the EEOICPA),
stating that he was the son of [Employee], who was diagnosed with pharyngeal cancer.  An additional 
claim followed thereafter from [Claimant 2] on October 20, 2002.  [Claimant 1] also completed a 
Form EE-3, Employment History, indicating that [Employee] worked for Standard Oil Company, from 



1950 to 1961; the State of Alaska as Deputy Director of Veterans Affairs, from 1961 to 1964; the State 
of Alaska Department of Military Affairs, Alaska Disaster Office, from 1965 to 1979 (where it was 
believed he wore a dosimetry badge); and, for the American Legion from 1979 to 1985.  

In correspondence dated June 24, 2002, a representative of the Department of Energy (DOE) indicated 
that they had no employment information regarding [Employee], but that he had been issued film 
badges at the Amchitka Test Site on the following dates:  October 28, 1965; September 30, 1969; and, 
September 21, 1970.  You also submitted a completed Form EE-4 (Employment Affidavit) signed by 
Don Lowell, your father’s supervisor at the State of Alaska, Department of Public Safety, Division of 
Civil Defense.  According to Mr. Lowell, your father was a radiological officer for the State of Alaska 
and accompanied him to Amchitka Island for Project Longshot on November 29, 1965, and the Milrow
Test on October 2, 1969, as a representative of the State of Alaska.  

Additional documentation submitted in support of your claim included copies of your birth certificates, 
a marriage certificate documenting [Name of Claimant 2 at Birth]’s marriage to [Husband], and the 
death certificate for [Employee], indicating that he was widowed at the time of his death on May 10, 
1993.  In addition, you provided medical documentation reflecting a diagnosis of squamous cell 
carcinoma of the pharyngeal wall in November 1991.

On November 8, 2002, the Seattle district office issued a recommended decision that concluded that 
[Employee] was a covered employee as defined in § 7384l(9)(A) of the Act and an eligible member of 
the Special Exposure Cohort as defined in § 7384l(14)(B) of the EEOICPA, who was diagnosed as 
having a specified cancer, specifically cancer of the hypopharynx, as defined in § 7384l(17) of the Act. 
See 42 U.S.C. 7384l(9)(A), (14)(B), (17).  The district office further concluded that you were eligible 
survivors of [Employee] as outlined in § 7384s(e)(3) of the Act, and that you were each entitled to 
compensation in the amount of $75,000 pursuant to § 7384s(a)(1) and (e)(1) of the EEOICPA.  See 42 
U.S.C. §§ 7384s(a)(1) and (e)(1).

On December 20, 2002, the Final Adjudication Branch issued a Remand Order in this case on the basis 
that the evidence of record did not establish that [Employee] was a member of the “Special Exposure 
Cohort,” as required by the Act.  The Seattle district office was specifically directed to determine 
whether the Department of Energy and the State of Alaska, Department of Public Safety, Division of 
Civil Defense, had a contractual relationship.  

In correspondence dated January 17, 2003, Don Lowell elaborated further on your father’s employment
and his reasons for attending the nuclear testing on Amchitka Island.  According to Mr. Lowell, the 
Atomic Energy Commission (AEC) invited the governors of Alaska to send representatives to witness 
all three tests on Amchitka Island (Longshot, Milrow, and Cannikin).  As such, [Employee] attended 
both the Longshot and Milrow tests as a guest of the Atomic Energy Commission, which provided 
transportation, housing and food, and assured the safety and security of those representatives.  

On February 4, 2003, the district office received an electronic mail transmission from Karen Hatch, 
Records Management Program Officer at the National Nuclear Security Agency.  Ms. Hatch indicated 
that she had been informed by the former senior DOE Operations Manager on Amchitka Island that 
escorts were not on the site to perform work for the AEC, but were most likely there to provide a 
service to the officials from the State of Alaska. 

In correspondence dated February 11, 2003, a representative of the State of Alaska, Department of 



Public Safety, Division of Administrative Services, indicated that there was no mention of Amchitka or 
any sort of agreement with the Department of Energy in [Employee]’s personnel records, but that the 
absence of such reference did not mean that he did not go to Amchitka or that a contract did not exist.  
He further explained that temporary assignments were not always reflected in these records and 
suggested that the district office contact the Department of Military and Veterans Affairs to see if they 
had any record of an agreement between the State of Alaska and the DOE.  By letter dated March 13, 
2003, the district office contacted the Department of Military and Veterans Affairs and requested 
clarification as to [Employee]’s employment with the State of Alaska and assignment(s) to Amchitka 
Island.  No response to this request was received.

On April 16, 2003, the S eattle district office recommended denial of your claims.  The district office 
concluded that you did not submit employment evidence as proof that [Employee] was a member of 
the “Special Exposure Cohort” as defined by § 7384l(14)(B) of the Act, as the evidence did not 
establish that he had been present at a covered facility as defined under § 7384l(12) of the Act, while 
working for the Department of Energy or any of its covered contractors, subcontractors or vendors as 
defined under § 7384l(11) of the Act, during a covered time period.  See 42 U.S.C. § 7384l(11), (12).  
The district office further concluded that you were not entitled to compensation as outlined under § 
7384s(e)(1) of the Act.  See 42 U.S.C. § 7384s(e)(1).  

FINDINGS OF FACT

1.         On April 11 and October 20, 2002, [Claimant 1] and [Claimant 2], respectively, filed claims 
for survivor benefits under the EEOICPA as the children of [Employee].

2.         [Employee] was diagnosed as having squamous cell carcinoma of the hypopharynx.

3.         [Employee] was employed by the State of Alaska, Civil Defense Division, and was present on 
Amchitka Island for Project Longshot on November 29, 1965, and the Milrow Test on October 2, 
1969.   

4.         [Employee]’s employment with the State of Alaska, Civil Defense Division, on assignment to 
Amchitka Island, Alaska, was as a representative of the governor of Alaska. 

CONCLUSIONS OF LAW

The undersigned has reviewed the recommended decision issued by the Seattle district office on April 
16, 2003.  I find that you have not filed any objections to the recommended decision as provided by § 
30.316(a) of the regulations, and that the 60-day period for filing such objections, as provided for in § 
30.310(a) has expired.  See 20 C.F.R. §§ 30.310(a), 30.316(a).  

In order to be awarded benefits under the Energy Employees Occupational Illness Compensation 
Program Act, the covered employee (or his/her eligible survivors), must first establish that the 
employee has been diagnosed with beryllium illness, cancer, or chronic silicosis.  See 42 U.S.C. § 
7384l(15), 20 C.F.R. § 30.110(a).  The evidence to show proof of an occupational illness is not in 
dispute in this case.  The medical evidence establishes that [Employee] was diagnosed as having 
squamous cell carcinoma of the hypopharynx.  Consequently, [Employee] was diagnosed with an 
illness covered under the Act.



Employees of a DOE contractor (or their eligible survivors) are entitled under the EEOICPA to seek 
compensation for a cancer as a member of the Special Exposure Cohort (SEC) or through a 
determination that they incurred cancer that was at least as likely as not related to employment at a 
DOE facility.  42 U.S.C. §§ 7384l(14), 7384l(9)(B)(ii)(II).  To be included in the SEC, a DOE 
employee, DOE contractor employee, or atomic weapons employee must have been employed for an 
aggregate of 250 work days before February 1, 1992, at a gaseous diffusion plant located in Paducah, 
Kentucky, Portsmouth, Ohio, or Oak Ridge, Tennessee, or employed before January 1, 1974, by the 
DOE or a DOE contractor or subcontractor on Amchitka Island, Alaska, and exposed to ionizing 
radiation in the performance of duty related to the Long Shot, Milrow, or Cannikin underground 
nuclear tests.  42 U.S.C. § 7384l(14).  To qualify as a covered employee with cancer, members of the 
SEC need only establish that they contracted a "specified cancer," designated in § 7384l(17) of the 
EEOICPA, after beginning employment at a DOE facility or atomic weapons employer facility.

While the EEOICPA does not contain a specific definition of a DOE contractor, it does contain a 
definition of a DOE contractor employee that, in effect, defines what a DOE contractor is.  Section 
7384l(11) of the EEOICPA defines a DOE contractor employee as:

(A)  An individual who is or was in residence at a Department of Energy facility as a 
researcher for one or more periods aggregating at least 24 months.
(B)  An individual who is or was employed at a Department of Energy facility by-

(i)  an entity that contracted with the Department of Energy to provide 
management and operating, management and integration, or 
environmental remediation at the facility; or 
(ii)  a contractor or subcontractor that provided services, including 
construction and maintenance, at the facility.

The question presented in this case is whether [Employee], an employee of the State of Alaska, was, 
during the time he spent on Amchitka Island, providing management and operation, management and 
integration or environmental remediation services under a contract between the DOE and the State of 
Alaska.

The undersigned notes that the Atomic Energy Commission’s Managers Completion Report refers to 
the State of Alaska as a prime contractor for work on Milrow and Cannikin.  The work to be performed 
under that contract consisted of police protection.

According to Don Lowell, [Employee]’s supervisor at the time of his assignment to Amchitka Island, 
your father was not an employee of any contractor or the AEC at the time of his visit to Amchitka 
Island.  Rather, he was an invited guest of the AEC requested to witness the atomic testing as a 
representative of the governor of Alaska.  

The preponderance of the evidence in this case supports the conclusion that [Employee] was on 
Amchitka Island for the sole purpose of witnessing the atomic testing as a representative of the 
governor of Alaska.  While the DOE indicated that [Employee] was issued a dosimetry badge on three 
occasions, such evidence may be used to establish that he was present on Amchitka Island, not to 
establish that he was a covered DOE employee.  Therefore, [Employee]’s presence on Amchitka Island
was to perform work for the State of Alaska, as a representative of the governor, and not pursuant to a 
contract between the DOE and the State of Alaska.  

It is the claimant’s responsibility to establish entitlement to benefits under the EEOICPA.  The 



EEOICPA regulations at § 30.111(a) state that the claimant bears the burden of proving by a 
preponderance of the evidence, the existence of each and every criterion under any compensable claim 
category set forth in § 30.110.  Proof by a preponderance of the evidence means that it is more likely 
than not that the proposition to be proved is true.  Subject to the exceptions expressly provided in the 
Act and regulations, the claimant also bears the burden of providing the Office of Workers’ 
Compensation Programs all written medical documentation, contemporaneous records, or other records
and documents necessary to establish any and all criteria for benefits set forth in the regulations.  See 
20 C.F.R. § 30.111(a).

Although you submitted medical evidence to show a covered illness manifested by squamous cell 
carcinoma of the hypopharynx, the evidence of record is insufficient to establish that [Employee] 
engaged in covered employment.  Therefore, your claims must be denied for lack of proof of covered 
employment under the EEOICPA.

Seattle, Washington

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch  

EEOICPA Fin. Dec. No. 34291-2003 (Dep’t of Labor, August 1, 2003)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for benefits is 
denied.

STATEMENT OF THE CASE

On August 2, 2002, you filed a Claim for Benefits under the EEOICPA, form EE-1, through the 
Paducah Resource Center.    On the EE-1 form, you indicated that the condition for which you filed 
your claim was kidney cancer.  You submitted medical records from 1993 to 2001 that showed you had 
a nephrectomy in April of 1996.  Medical records from Western Baptist Hospital from April of 1996 
included an operative report for a right radical nephrectomy and a pathology report that confirmed the 
diagnosis of large renal cell carcinoma.

You also submitted a Form EE-3 indicating that you were employed as a conservation office for the 
Kentucky Department of Fish and Wildlife at the Paducah Gaseous Diffusion Plant (GDP) from 1969 
to 1973.  You submitted a Department of Energy (DOE) License for Non-Federal Use of Property for 
the purpose of wildlife development beginning September 4, 1953 and continuing indefinitely.  You 
also submitted a DOE License for Non-Federal Use of Property for the period January 1, 1990 to 
December 31, 1995, and you submitted a DOE License for Non-Federal Use of Property for bow deer 
hunts for the period January 1, 1996 to December 31, 2000.

In addition, you submitted a copy of the five year plan and budget for the West Kentucky Wildlife 



Management Area for the period July 1, 1985 to June 30, 1990.  You submitted an April 4, 1958 letter 
from the “Assistant General Counsel” noting that a corrected Quitclaim Deed from the United States of
America to the State of Kentucky had been prepared and an August 21, 1989 report from the General 
Services Administration concluding that the State of Kentucky, Fish and Wildlife Division, was in 
compliance with the terms of the conveyance of these lands.  You submitted an October 6, 1959 letter 
from Atomic Energy Commission (AEC) referencing a grant to the Commonwealth of Kentucky and 
the Department of Fish and Wildlife Resources of a license and permission to enter a portion of the 
AEC’s lands for the purpose of developing the wildlife on the property and conducting bird dog field 
trials.  This letter extended the license and permission to additional lands.  In an October 14, 1959 
letter, the Director of the Division of Game recommended to the Governor of Kentucky that the license 
and permission to use the AEC lands be accepted.  He noted that the Division would have no pecuniary
obligation for use of the land, apart from patrolling, posting and protecting the land licensed for use by 
the Division of Fish and Wildlife Resources.

You submitted forms EE-4 from Shirley Beauchamp and Phillip Scott Beauchamp stating you worked 
for the Department of Fish and Wildlife at the Paducah GDP from 1968 to 1973.  Social Security 
Earnings records were submitted showing employment with the state of Kentucky from 1971 to 1973.  
The Department of Energy advised the district office, however, that DOE had no information regarding
your employment.

On November 15, 2002, the district office issued a recommended decision concluding that you were 
not employed by an entity that contracted with the DOE to provide “management and operating, 
management and integration, or environmental remediation” as set forth in 42 U.S.C. § 7384l(11)(B)(i) 
and (ii) and that, accordingly, you were not a covered DOE contractor.  The district office therefore 
recommended that benefits be denied.

On December 23, 2002, you filed an objection to the recommended decision and requested a hearing.  
An oral hearing was held on February 26, 2003.  At the hearing, you testified that you worked for the 
Kentucky Department of Fish and Wildlife from 1971 to 1973 and that you worked at the Paducah 
GDP and its surrounding grounds.  You testified that your duties included patrolling the perimeter of 
the fenced portion of the plant and building two bridges and that you entered the plant through the main
gate on a regular basis to remove animals that got into the GDP.  You testified that you did not enter 
any of the buildings inside the fenced area of the GDP.  You described other duties you performed 
during this period of employment, and you testified that you checked hunting and fishing licenses and 
controlled hunting at the reserve.  You testified also that you participated in game sampling in 
conjunction with the DOE prior to the hunting season and that DOE would collect specific body parts 
provided by the Department of Fish and Wildlife and ship them for sampling.

FINDINGS OF FACT

You filed a claim for benefits under the EEOICPA on August 2, 2002.  You were employed by the State
of Kentucky, Department of Fish and Wildlife from 1971 to 1973.  You were diagnosed with kidney 
cancer on or about April 13, 1996.  You have not established that you worked in employment covered 
under the EEOICPA.

CONCLUSIONS OF LAW

A covered employee is eligible for compensation under the EEOICPA for an “occupational illness,” 



which is defined in § 7384l(15) of the EEOICPA as “a covered beryllium illness, cancer referred to in §
7384l(9)(B) of this title, specified cancer, or chronic silicosis, as the case may be.” 42 U.S.C. § 
7384l(15). A “covered employee” is eligible for compensation under EEOICPA for a specified 
“occupational illness.”   A “covered employee,” as defined in §§ 7384l(1),7384l(3),7384l(7),7384l(9), 
7384l(11) and § 7384r of the EEOICPA,  includes employees of private companies (an entity “other 
than the United States”, per § 7384l(4)) which provided radioactive materials to the United States for 
the production of atomic weapons, employees at Department of Energy facilities or test sites (§ 
7384l(12)), and employees of Department of Energy contractors, subcontractors, or beryllium vendors. 
42 U.S.C. §§ 7384l(1),(3),(7),(9), (11); 7384r.  Section 7384(l)(11)(B)(I and ii) defines a “Department 
of Energy contractor employee” to include 

“An individual who is or was employed at a Department of Energy facility by—

(i)                           an entity that contracted with the Department of Energy to provide 
management and operating, management and integration, or environmental 
remediation at the facility; or

(ii)                         a contractor or subcontractor that provided services, including construction 
and maintenance, at the facility.”

The DEEOIC has further addressed the issues of how a “contractor or subcontractor” may be defined, 
as well as whether employees of state or federal governments may be considered DOE contractor 
employees, in EEOICPA Bulletins No. 03-27 (issued May 28, 2003) and No. 03-26 (issued June 3, 
2003).  The following definitions have been adopted by the DEEOIC:

Contractor – An entity engaged in a contractual business arrangement with the Department of Energy 
to provide services, produce materials or manage operations at a beryllium vendor or Department of 
Energy facility.

Subcontractor – An entity engaged in a contracted business arrangement with a beryllium vendor 
contractor or a contractor of the Department of Energy to provide a service at a beryllium vendor or 
Department of Energy facility. 

Contract -  An agreement to perform a service in exchange for compensation, usually memorialized by
a memorandum of understanding, a cooperative agreement, an actual written contract, or any form of 
written or implied agreement, is considered a contract for the purpose of determining whether an entity 
is a “DOE contractor.”

For a civilian employee of a state or federal government agency to be considered a DOE contractor 
employee, it must be shown that the government agency employing that individual entered into a 
contract with the DOE for the accomplishment of one or more services it was not statutorily obligated 
to perform and that the DOE compensated the agency for that activity.

There is no evidence that the DOE compensated the State of Kentucky, Department of Fish and 
Wildlife Resources, for any services on behalf of the Department of Energy.  The State of Kentucky 
was simply given permission to use federal land.  The fact that the State of Kentucky was not required 
to provide any fees for use of federal property does not, conversely, show that the Department of 
Energy compensated the State of Kentucky for services provided by the State.  The evidence of record 



shows simply that the Department of Energy or AEC gave permission for the State of Kentucky to use 
certain of its lands in order to conduct bird dog trials or hunting or fishing or similar activities.  The 
Fish and Wildlife division was responsible for the activities that it would otherwise be responsible for 
under state law.  The quitclaim deed to certain lands was not compensation to the State of Kentucky for
any services performed for the Department of Energy, but was conveyed to the State of Kentucky for 
the purpose of management for wildlife purposes.  The mere presence of an individual on DOE-owned 
property does not confer covered employment status.

For the foregoing reasons, the undersigned must find that you have not established your claim for 
compensation under the EEOICPA and hereby denies your claim for compensation.

Cleveland, Ohio

Anthony Zona

Hearing Representative

EEOICPA Fin. Dec. No. 30971-2002 (Dep’t of Labor, March 15, 2004)

NOTICE OF FINAL DECISION

REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for benefits is 
denied.

STATEMENT OF THE CASE

On June 10, 2002, you filed a Claim for Survivor Benefits under the EEOICPA, form EE-2, with the 
Denver district office, as the spouse of the employee, for multiple myeloma.  You indicated on the EE-3
form that your husband was employed by the U.S. Coast and Geodetic Survey at various locations, 
including the Nevada Test Site, from early 1951 to December 1953.  

You also submitted marriage certificate and death certificates establishing that you were married to the 
employee from March 7, 1953 until his death on November 5, 1999, tax forms confirming his 
employment with the U.S. Coast and Geodetic Survey in 1951 and 1952 and a document from the 
Nevada Field Office of the Department of Energy (DOE) indicating that they had records of your 
husband having been exposed to radiation in 1951 and 1952.  Additionally, you submitted a document 
stating that your claim under the Radiation Exposure Compensation Act had been approved in the 
amount of $75,000; you stated that you had declined to accept the award and that was confirmed by a 
representative of the Department of Justice on August 12, 2002.

On July 1, 2002, you were informed of the medical evidence needed to support that your husband had 
cancer.  You submitted records of medical treatment, including a pathology report of April 19, 1993, 
confirming that he was diagnosed with multiple myeloma.    



On July 22, 2002, a DOE official stated that, to her knowledge, your husband’s employers were not 
Department of Energy contractors or subcontractors.  On July 29, 2002, you were advised of the type 
of evidence you could submit to support that your husband had employment which would give rise to 
coverage under the Act, and given 30 days to submit such evidence.  You submitted statements from 
co-workers confirming that he did work at the Nevada Test Site for a period from October to December
1951 and again for a few weeks in the spring of 1952.  

On August 29, 2002, the district office issued a recommended decision that concluded that you were 
not entitled to compensation benefits because the evidence did not establish that your husband was a 
covered employee. 

By letter dated September 20, 2002, your representative objected to the recommended decision, stating 
that your husband was a covered employee in that he worked at the Test Site while employed by the 
U.S. Coast and Geodetic Survey, which was a contractor of the Atomic Energy Commission (AEC), a 
predecessor agency of the DOE.  The representative also submitted documents which indicated that the
U.S. Coast and Geodetic Survey performed work, including offering technical advice and conducting 
surveys, for other government agencies, including the AEC and the military, and that it was covered by 
a cooperative agreement between the Secretary of Commerce and the Secretary of the Army.  On April 
1, 2003, the case was remanded to the district office for the purpose of determining whether your 
husband’s work at the Nevada Test Site was performed under a “contract” between the DOE and the 
U.S. Coast and Geodetic Survey.

The documents submitted by your representative were forwarded to the DOE, which responded on May
28, 2003 that dosimetry records existed for your husband “showing that he was with the USC&GS but 
after further research it was established that the USC&GS was in fact not a contractor or subcontractor 
of the AEC during those years.”  The documents were also reviewed by the Branch of Policy, 
Regulations and Procedures in our National Office.  On November 7, 2003, the district office issued a 
recommended decision to deny your claim.  The decision stated that the evidence submitted did not 
support that the U.S. Coast and Geodetic Survey was a contractor of the DOE at the Nevada Test Site, 
and, concluded that you were not entitled to benefits under § 7384s of the EEOICPA as your husband 
was not a covered employee under § 7384l.  42 U.S.C. §§ 7384l and 7384s. 

In a letter dated January 7, 2004, your representative objected to the recommended decision.  He did 
not submit additional evidence but did explain why he believes the evidence already submitted was 
sufficient to support that your husband was a covered employee under the Act.  Specifically, he stated 
that the evidence supported that your husband worked at the Nevada Test Site in 1951 and 1952 in the 
course of his employment with the U.S. Coast and Geodetic Survey, an agency which was performing a
survey at the request of the AEC, and that the latter agency issued him a badge which established that 
he was exposed to radiation while working there.  He argued that one must reasonably conclude from 
these facts that his work at the Nevada Test Site did constitute covered employment under the 
EEOICPA.  

FINDINGS OF FACT

You filed a claim for survivor benefits under the EEOICPA on June 10, 2002.

You were married to the employee from March 7, 1953 until his death on November 5, 1999.



Medical records, including a pathology report, confirmed he was diagnosed with multiple myeloma in 
April 1993.

In the course of his employment by the U.S. Coast and Geodetic Survey, your husband worked, and 
was exposed to radiation, at the Nevada Test Site, a DOE facility.  

The evidence does not support, and the Department of Energy has denied, that the U.S. Coast and 
Geodetic Survey was a contractor of the DOE at the time your husband worked at the Nevada Test Site.

CONCLUSIONS OF LAW

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision, pursuant to 20 C.F.R. § 30.310.  The same section of the regulations provides that in filing
objections, the claimant must identify his objections as specifically as possible.  In reviewing any 
objections submitted, under 20 C.F.R. § 30.313, the Final Adjudication Branch will review the written 
record, any additional evidence or argument submitted by the claimant, and conduct any additional 
investigation determined to be warranted in the case.  I have reviewed the record in this case and your 
representative’s letter of January 2, 2004 and must conclude that no further investigation is warranted.

The purpose of the EEOICPA, as stated in its § 7384d(b), is to provide for “compensation of covered 
employees and, where applicable, survivors of such employees, suffering from illnesses incurred by 
such employees in the performance of duty for the Department of Energy and certain of its contractors 
and subcontractors.”  42 U.S.C. § 7384d(b).   

A “covered employee with cancer” includes, pursuant to § 7384l(9)(B) of the Act, an individual who is 
a “Department of Energy contractor employee who contracted…cancer after beginning employment at 
a Department of Energy facility.”  Under § 7384l(11), a “Department of Energy contractor employee” 
may be an individual who “was employed at a Department of energy facility by…an entity that 
contracted with the Department of Energy to provide management and operating, management and 
integration, or environmental remediation at the facility; or…a contractor or subcontractor that 
provided services, including construction and maintenance, at the facility.”  42 U.S.C. § 7384l(9)(B),
(11).

EEOICPA Bulletin NO. 03-26 states that “a civilian employee of a state or federal government agency 
can be considered a ‘DOE contractor employee’ if the government agency employing that individual is 
(1) found to have entered into a contract with DOE for the accomplishment of…services it was not 
statutorily obligated to perform, and (2) DOE compensated the agency for that activity.”  The same 
Bulletin goes on to define a “contract” as “an agreement that something specific is to be done in return 
for some payment or consideration.”     

Section 30.111(a) states that “Except where otherwise provided in the Act and these regulations, the 
claimant bears the burden of proving by a preponderance of the evidence the existence of each and 
every criterion necessary to establish eligibility under any compensable claim category set forth in § 
30.110.”  20 C.F.R.  § 30.111(a).

As noted above, the evidence supports that your husband was exposed to radiation while working for 
the U.S. Coast and Geodetic Survey at the Nevada Test Site in late 1951 and early 1952, that he was 
diagnosed with multiple myeloma in April 1993, and that you were married to him from March 7, 1953



until his death on November 5, 1999.  

It does not reasonably follow from the evidence in the file that his work at the Nevada Test Site must 
have been performed under a “contract” between the U.S. Coast and Geodetic Survey and the AEC.  
Government agencies are not private companies and often cooperate with and provide services for 
other agencies without reimbursement.  The DOE issued radiation badges to military personnel, 
civilian employees of other government agencies, and visitors, who were authorized to be on a site but 
were not DOE employees or DOE contractor employees.  No evidence has been submitted that your 
husband’s work at the Nevada Test Site was pursuant to a “contract” between the U.S. Coast and 
Geodetic Survey and the AEC and the DOE has specifically denied that his employing agency was a 
contractor or subcontractor at that time.  Therefore, there is no basis under the Act to pay compensation
benefits for his cancer.

For the foregoing reasons, the undersigned must find that you have not established your claim for 
compensation under the EEOICPA and hereby denies that claim.

Washington, DC

Richard Koretz

Hearing Representative

EEOICPA Fin. Dec. No. 34291-2003 (Dep’t of Labor, August 1, 2003)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for benefits is 
denied.

STATEMENT OF THE CASE

On August 2, 2002, you filed a Claim for Benefits under the EEOICPA, form EE-1, through the 
Paducah Resource Center.    On the EE-1 form, you indicated that the condition for which you filed 
your claim was kidney cancer.  You submitted medical records from 1993 to 2001 that showed you had 
a nephrectomy in April of 1996.  Medical records from Western Baptist Hospital from April of 1996 
included an operative report for a right radical nephrectomy and a pathology report that confirmed the 
diagnosis of large renal cell carcinoma.

You also submitted a Form EE-3 indicating that you were employed as a conservation office for the 
Kentucky Department of Fish and Wildlife at the Paducah Gaseous Diffusion Plant (GDP) from 1969 
to 1973.  You submitted a Department of Energy (DOE) License for Non-Federal Use of Property for 
the purpose of wildlife development beginning September 4, 1953 and continuing indefinitely.  You 
also submitted a DOE License for Non-Federal Use of Property for the period January 1, 1990 to 
December 31, 1995, and you submitted a DOE License for Non-Federal Use of Property for bow deer 
hunts for the period January 1, 1996 to December 31, 2000.



In addition, you submitted a copy of the five year plan and budget for the West Kentucky Wildlife 
Management Area for the period July 1, 1985 to June 30, 1990.  You submitted an April 4, 1958 letter 
from the “Assistant General Counsel” noting that a corrected Quitclaim Deed from the United States of
America to the State of Kentucky had been prepared and an August 21, 1989 report from the General 
Services Administration concluding that the State of Kentucky, Fish and Wildlife Division, was in 
compliance with the terms of the conveyance of these lands.  You submitted an October 6, 1959 letter 
from Atomic Energy Commission (AEC) referencing a grant to the Commonwealth of Kentucky and 
the Department of Fish and Wildlife Resources of a license and permission to enter a portion of the 
AEC’s lands for the purpose of developing the wildlife on the property and conducting bird dog field 
trials.  This letter extended the license and permission to additional lands.  In an October 14, 1959 
letter, the Director of the Division of Game recommended to the Governor of Kentucky that the license 
and permission to use the AEC lands be accepted.  He noted that the Division would have no pecuniary
obligation for use of the land, apart from patrolling, posting and protecting the land licensed for use by 
the Division of Fish and Wildlife Resources.

You submitted forms EE-4 from Shirley Beauchamp and Phillip Scott Beauchamp stating you worked 
for the Department of Fish and Wildlife at the Paducah GDP from 1968 to 1973.  Social Security 
Earnings records were submitted showing employment with the state of Kentucky from 1971 to 1973.  
The Department of Energy advised the district office, however, that DOE had no information regarding
your employment.

On November 15, 2002, the district office issued a recommended decision concluding that you were 
not employed by an entity that contracted with the DOE to provide “management and operating, 
management and integration, or environmental remediation” as set forth in 42 U.S.C. § 7384l(11)(B)(i) 
and (ii) and that, accordingly, you were not a covered DOE contractor.  The district office therefore 
recommended that benefits be denied.

On December 23, 2002, you filed an objection to the recommended decision and requested a hearing.  
An oral hearing was held on February 26, 2003.  At the hearing, you testified that you worked for the 
Kentucky Department of Fish and Wildlife from 1971 to 1973 and that you worked at the Paducah 
GDP and its surrounding grounds.  You testified that your duties included patrolling the perimeter of 
the fenced portion of the plant and building two bridges and that you entered the plant through the main
gate on a regular basis to remove animals that got into the GDP.  You testified that you did not enter 
any of the buildings inside the fenced area of the GDP.  You described other duties you performed 
during this period of employment, and you testified that you checked hunting and fishing licenses and 
controlled hunting at the reserve.  You testified also that you participated in game sampling in 
conjunction with the DOE prior to the hunting season and that DOE would collect specific body parts 
provided by the Department of Fish and Wildlife and ship them for sampling.

FINDINGS OF FACT

You filed a claim for benefits under the EEOICPA on August 2, 2002.  You were employed by the State
of Kentucky, Department of Fish and Wildlife from 1971 to 1973.  You were diagnosed with kidney 
cancer on or about April 13, 1996.  You have not established that you worked in employment covered 
under the EEOICPA.

CONCLUSIONS OF LAW



A covered employee is eligible for compensation under the EEOICPA for an “occupational illness,” 
which is defined in § 7384l(15) of the EEOICPA as “a covered beryllium illness, cancer referred to in §
7384l(9)(B) of this title, specified cancer, or chronic silicosis, as the case may be.” 42 U.S.C. § 
7384l(15). A “covered employee” is eligible for compensation under EEOICPA for a specified 
“occupational illness.”   A “covered employee,” as defined in §§ 7384l(1),7384l(3),7384l(7),7384l(9), 
7384l(11) and § 7384r of the EEOICPA,  includes employees of private companies (an entity “other 
than the United States”, per § 7384l(4)) which provided radioactive materials to the United States for 
the production of atomic weapons, employees at Department of Energy facilities or test sites (§ 
7384l(12)), and employees of Department of Energy contractors, subcontractors, or beryllium vendors. 
42 U.S.C. §§ 7384l(1),(3),(7),(9), (11); 7384r.  Section 7384(l)(11)(B)(I and ii) defines a “Department 
of Energy contractor employee” to include 

“An individual who is or was employed at a Department of Energy facility by—

(i)                           an entity that contracted with the Department of Energy to provide 
management and operating, management and integration, or environmental 
remediation at the facility; or

(ii)                         a contractor or subcontractor that provided services, including construction 
and maintenance, at the facility.”

The DEEOIC has further addressed the issues of how a “contractor or subcontractor” may be defined, 
as well as whether employees of state or federal governments may be considered DOE contractor 
employees, in EEOICPA Bulletins No. 03-27 (issued May 28, 2003) and No. 03-26 (issued June 3, 
2003).  The following definitions have been adopted by the DEEOIC:

Contractor – An entity engaged in a contractual business arrangement with the Department of Energy 
to provide services, produce materials or manage operations at a beryllium vendor or Department of 
Energy facility.

Subcontractor – An entity engaged in a contracted business arrangement with a beryllium vendor 
contractor or a contractor of the Department of Energy to provide a service at a beryllium vendor or 
Department of Energy facility. 

Contract -  An agreement to perform a service in exchange for compensation, usually memorialized by
a memorandum of understanding, a cooperative agreement, an actual written contract, or any form of 
written or implied agreement, is considered a contract for the purpose of determining whether an entity 
is a “DOE contractor.”

For a civilian employee of a state or federal government agency to be considered a DOE contractor 
employee, it must be shown that the government agency employing that individual entered into a 
contract with the DOE for the accomplishment of one or more services it was not statutorily obligated 
to perform and that the DOE compensated the agency for that activity.

There is no evidence that the DOE compensated the State of Kentucky, Department of Fish and 
Wildlife Resources, for any services on behalf of the Department of Energy.  The State of Kentucky 
was simply given permission to use federal land.  The fact that the State of Kentucky was not required 
to provide any fees for use of federal property does not, conversely, show that the Department of 



Energy compensated the State of Kentucky for services provided by the State.  The evidence of record 
shows simply that the Department of Energy or AEC gave permission for the State of Kentucky to use 
certain of its lands in order to conduct bird dog trials or hunting or fishing or similar activities.  The 
Fish and Wildlife division was responsible for the activities that it would otherwise be responsible for 
under state law.  The quitclaim deed to certain lands was not compensation to the State of Kentucky for
any services performed for the Department of Energy, but was conveyed to the State of Kentucky for 
the purpose of management for wildlife purposes.  The mere presence of an individual on DOE-owned 
property does not confer covered employment status.

For the foregoing reasons, the undersigned must find that you have not established your claim for 
compensation under the EEOICPA and hereby denies your claim for compensation.

Cleveland, Ohio

Anthony Zona

Hearing Representative

EEOICPA Fin. Dec. No. 75271-2007 (Dep’t of Labor, August 29, 2007)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning the claimants’ claims for 
survivor benefits under the Energy Employees Occupational Illness Compensation Program Act of 
2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, FAB accepts 
and approves the claims for compensation under Part B of EEOICPA.  

STATEMENT OF THE CASE

On January 26, 2006, the claimants each filed a Form EE-2 claiming for survivor benefits under 
EEOICPA as surviving children of [Employee], based on the condition of chondrosarcoma (bone 
cancer).   They submitted a copy of [Employee]’s death certificate, which indicates his marital status 
was “divorced” at the time of his death on January 29, 2002 due to chondrosarcoma with lung 
metastases.  They also provided copies of their birth certificates showing that they are children of 
[Employee].  [Claimant #1] also provided copies of her marriage certificates documenting her 
changes of name.

[Claimant #1 and Claimant #2] submitted medical evidence including a pathology report showing 
[Employee] had a diagnosis of metastatic high grade chondrosarcoma on December 19, 2001.  

A representative of the Department of Energy (DOE) verified that [Employee] was employed by the 
U.S. Geological Survey (USGS) at the Grand Junction Field Office from August 8, 1951 to March 8, 
1978, and stated that he was issued dosimetry badges associated with USGS at the Nevada Test Site on
66 separate occasions between November 5, 1958 and July 11, 1966.  Additionally, other official 
government records including security clearances, applications for federal employment, and personnel 
actions were submitted, indicating that [Employee] was employed by USGS and resided in Mercury, 
Nevada from September 25, 1958 to June 11, 1962.   Mercury, Nevada was a town that was within the 
perimeter of the Nevada Test Site and housed those who worked at the site.



On May 18, 2007, the Seattle district office issued a recommended decision to accept [Claimant #1 
and Claimant #2]’s claims based on the employee’s condition of chondrosarcoma.  The district office 
concluded that the employee was a member of the Special Exposure Cohort (SEC), and was diagnosed
with chondrosarcoma (bone cancer), which is a “specified” cancer under EEOICPA.  The district office
therefore concluded that [Claimant #1 and Claimant #2] were entitled to compensation in equal 
shares in the total amount of $150,000.00 under Part B.  

The evidence of record includes letters received by FAB on May 23 and June 1, 2007, signed by 
[Claimant #2 and Claimant #1, respectively, whereby they both indicated that they have never filed 
for or received any payments, awards, or benefits from a lawsuit, tort suit, third party claim, or state 
workers’ compensation program, based on the employee’s condition.  Further, they confirmed that they 
have never pled guilty to or been convicted of fraud in connection with an application for, or receipt of,
federal or state workers’ compensation.    

On May 26 and June 6, 2007, FAB received written notification from [Claimant #2 and Claimant 
#1], respectively, indicating that they waive all rights to file objections to the findings of fact and 
conclusions of law in the recommended decision.  

After considering the evidence of record, FAB hereby makes the following:

FINDINGS OF FACT

1.      On January 26, 2006, [Claimant #1 and Claimant #2] filed claims for survivor benefits under 
EEOICPA.
2.      [Claimant #1 and Claimant #2] provided sufficient documentation establishing that they are the
eligible surviving children of [Employee].
3.      A representative of DOE verified that [Employee] was issued dosimetry badges for his 
employment at the Nevada Test Site, a covered DOE facility, in association with USGS, a DOE 
contractor, from November 5, 1958 to July 11, 1966.  
4.      [Employee] was diagnosed with chondrosarcoma (bone cancer), which is a “specified” cancer 
under EEOICPA, on December 19, 2001, after beginning employment at a DOE facility.   
5.      The evidence of record supports a causal connection between the employee’s cancer and his 
exposure to radiation and/or a toxic substance at a DOE facility while employed in covered 
employment under EEOICPA.  
Based on the above-noted findings of fact, FAB hereby also makes the following:

CONCLUSIONS OF LAW

Section 30.316(a) of the regulations provides that, if the claimant waives any objections to all or part 
of the recommended decision, FAB may issue a final decision accepting the recommendation of the 
district office, either in whole or in part.  See 20 C.F.R. § 30.316(a).  [Claimant #1 and Claimant #2] 
waived their right to file objections to the findings of fact and conclusions of law contained in the 
recommended decision issued on their claims for survivor benefits under EEOICPA.   

On June 26, 2006, the Secretary of HHS designated a class of certain employees as an addition to the 
SEC:  DOE employees or DOE contractor or subcontractor employees who worked at the Nevada Test 
Site between January 27, 1951 and December 31, 1962, for a number of work days aggregating at least
250 work days, either solely under this employment or in combination with work days within the 



parameters (excluding aggregate work day requirements) established for other classes of employees 
included in the SEC, and who were monitored or should have been monitored.  This addition to the 
SEC became effective July 26, 2006.

The employment evidence in this case is sufficient to establish that the employee was present at the 
Nevada Test Site for an aggregate of at least 250 work days, from September 1958 through at least 
November 2, 1962, and qualifies him as a member of the SEC.  However, for this employment to be 
considered covered employment, it must also be determined that the employee was employed at a 
DOE facility by DOE, a DOE contractor, subcontractor or vendor.  In this regard, the case was referred
to the Branch of Policies, Regulations and Procedures (BPRP) for review and determination.

In its written determination dated August 6, 2007, BPRP indicated that a civilian employee of a state or
federal government agency can be considered a “DOE contractor employee” if the government agency 
employing that individual is:  (1) found to have entered into a contract with DOE for the 
accomplishment of services it was not statutorily obligated to perform; and (2) DOE compensated that 
agency for that activity. See EEOICPA Bulletin No. 03-26 (issued June 3, 2003).   BPRP evaluated the 
evidence of record including the following pertinent documents:

 An October 5, 1956 letter from the Acting Director for USGS to the Director of Finance of the 
AEC’s Albuquerque Operations Office, which states: 

In accordance with an agreement between our respective agencies, an 
advance of funds $56,400 is requested to finance the 1957 fiscal year 
program to be performed by the Geological Survey for the Division of 
Military Application (DMA).[1] 

 AEC Staff Paper 944/33.  This September 1957 document shows clearly that it was the AEC’s 
DMA that had oversight over the USGS geological work at the NTS. 

 A document dated March 23, 1959, from the United States Department of the Interior 
Geological Survey summarizing a letter to the AEC Albuquerque Operations Office.  The 
summary states in part: 

Advised that your draft rewrite of Memorandum of Understanding No. 
AT(29-2)-474, has been reviewed and is acceptable to the GS except for 
following changes in Article IV, Budgeting & Finance.  Also request that 
the amount available for NTS work in fiscal year 1959 be increased from
$750,000 to 837,000 and that available for the GNOME program be 
increased from $85,000 to $91,000.

 A June 26, 1959 letter from the Director of USGS to [Employee], complimenting him on his 
efforts at the NTS and forwarding to him a letter from the AEC’s Albuquerque Operations 
Office in which the AEC provides general compliments to USGS for their work at NTS during 
1958. 

 A technical report entitled, “A Summary Interpretation of Geologic, Hydrologic, and 
Geophysical Data for Yucca Valley, Nevada Test Site, Nye County, NV,” detailing the work and 
outcome of  the work performed by USGS at the Nevada Test Site.  The report states that the 
work was undertaken at the behest of the AEC and also states, “Compilation of data, preparation
of illustration, and writing of the report were completed during the period of December 26, 



1958 to January 10, 1959.  Some of the general conclusions must be considered as tentative 
until more data are available.” 

 Correspondence from 1957 between USGS and the AEC Raw Materials Division (not the 
Division of Military Application).  These letters show that USGS provided assistance to the 
AEC in prospecting for uranium on the Colorado Plateau and other locations.  

These documents clearly show that there was an agreement for payment, by which USGS performed 
work for the AEC at the Nevada Test Site.

BPRP then turned to the final issue to be addressed, which was whether the work performed by  USGS
at the Nevada Test Site was work that USGS was not statutorily obligated to perform.  A review of the 
USGS website[2] showed that since being founded in 1879, its statutory obligations have changed.  
Primarily, its function has been topographical mapping and gathering information pertaining to soil 
and water resources.  Also, with advances in science, USGS has similarly evolved to meet these 
changes.  The USGS website makes it clear that in the post-war era, USGS was grappling to keep up 
its scientific pace and that it did so, in part, with money from the Defense Department, the AEC, and 
from the states.  Further, BPRP noted that since the formation of USGS, legislation has changed its 
statutory obligations over the years, whereby seven legal changes to the USGS statutory obligations 
pertain in some way to DOE or its predecessor agencies.  These changes include:  geothermal energy; 
gathering information on energy and mineral potential; geological mapping of potential nuclear reactor
sites and geothermal mapping; working with the Energy Research and Development Administration, a 
DOE predecessor, on coal hydrology; consulting with DOE on locating a suitable geological repository
for the storage of high-level radioactive waste and a retrievable storage option; monitoring the 
domestic uranium industry; and to cooperate with DOE and other federal agencies on “continental 
scientific drilling”.   

Today, USGS describes itself in the following manner:

As the Nation’s largest water, earth, and biological science and civilian mapping agency, the U.S. 
Geological Survey (USGS) collects, monitors, analyzes, and provides scientific understanding about 
natural resource conditions, issues, and problems.  The diversity of our scientific expertise enables us 
to carry out large-scale, multi-disciplinary investigations and provide impartial scientific information to
resource managers, planners, and other customers.

As described, while providing geological support to DOE may be part of what USGS is statutorily 
obligated to perform in 2007, the totality of the evidence suggests this was not always true.  Therefore, 
BPRP concluded that the Memorandum of Understanding between USGS and the AEC constituted a 
contract by which USGS provided services to the AEC that USGS was not statutorily obligated to 
perform through at least 1961, the last year of which their analysis pertained.

In considering the above analysis and determination, FAB concludes that [Employee] is a member of 
the SEC and was diagnosed with chondrosarcoma, which is a “specified” cancer (bone), and is, 
therefore, a “covered employee with cancer.”  See 42 U.S.C. §§ 7384l(14)(C), 7384l(17), 7384l(9)(A).  
[Claimant #1 and Claimant #2] are the eligible survivors of [Employee] as defined under EEOICPA, 
and are entitled to equal shares of the total compensation amount of $150,000.00.  See 42 U.S.C. §§ 
7384s(e) and 7384s(a)(1).



Accordingly, [Claimant #1 and Claimant #2] are each entitled to compensation in the amount of 
$75,000.00.

Seattle, Washington

Kelly Lindlief

Hearing Representative

Final Adjudication Branch 

[1]  The AEC’s Division of Military Application (DMA) was the division responsible for nuclear weapons testing.

[2]  Http://www.usgs.gov/aboutusgs/.

EEOICPA Fin. Dec. No. 30971-2002 (Dep’t of Labor, March 15, 2004)

NOTICE OF FINAL DECISIONREVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for benefits is 
denied.

STATEMENT OF THE CASE

On June 10, 2002, you filed a Claim for Survivor Benefits under the EEOICPA, form EE-2, with the 
Denver district office, as the spouse of the employee, for multiple myeloma.  You indicated on the EE-3
form that your husband was employed by the U.S. Coast and Geodetic Survey at various locations, 
including the Nevada Test Site, from early 1951 to December 1953.  

You also submitted marriage certificate and death certificates establishing that you were married to the 
employee from March 7, 1953 until his death on November 5, 1999, tax forms confirming his 
employment with the U.S. Coast and Geodetic Survey in 1951 and 1952 and a document from the 
Nevada Field Office of the Department of Energy (DOE) indicating that they had records of your 
husband having been exposed to radiation in 1951 and 1952.  Additionally, you submitted a document 
stating that your claim under the Radiation Exposure Compensation Act had been approved in the 
amount of $75,000; you stated that you had declined to accept the award and that was confirmed by a 
representative of the Department of Justice on August 12, 2002.

On July 1, 2002, you were informed of the medical evidence needed to support that your husband had 
cancer.  You submitted records of medical treatment, including a pathology report of April 19, 1993, 
confirming that he was diagnosed with multiple myeloma.    

On July 22, 2002, a DOE official stated that, to her knowledge, your husband’s employers were not 
Department of Energy contractors or subcontractors.  On July 29, 2002, you were advised of the type 
of evidence you could submit to support that your husband had employment which would give rise to 
coverage under the Act, and given 30 days to submit such evidence.  You submitted statements from 



co-workers confirming that he did work at the Nevada Test Site for a period from October to December
1951 and again for a few weeks in the spring of 1952.  

On August 29, 2002, the district office issued a recommended decision that concluded that you were 
not entitled to compensation benefits because the evidence did not establish that your husband was a 
covered employee. 

By letter dated September 20, 2002, your representative objected to the recommended decision, stating 
that your husband was a covered employee in that he worked at the Test Site while employed by the 
U.S. Coast and Geodetic Survey, which was a contractor of the Atomic Energy Commission (AEC), a 
predecessor agency of the DOE.  The representative also submitted documents which indicated that the
U.S. Coast and Geodetic Survey performed work, including offering technical advice and conducting 
surveys, for other government agencies, including the AEC and the military, and that it was covered by 
a cooperative agreement between the Secretary of Commerce and the Secretary of the Army.  On April 
1, 2003, the case was remanded to the district office for the purpose of determining whether your 
husband’s work at the Nevada Test Site was performed under a “contract” between the DOE and the 
U.S. Coast and Geodetic Survey.

The documents submitted by your representative were forwarded to the DOE, which responded on May
28, 2003 that dosimetry records existed for your husband “showing that he was with the USC&GS but 
after further research it was established that the USC&GS was in fact not a contractor or subcontractor 
of the AEC during those years.”  The documents were also reviewed by the Branch of Policy, 
Regulations and Procedures in our National Office.  On November 7, 2003, the district office issued a 
recommended decision to deny your claim.  The decision stated that the evidence submitted did not 
support that the U.S. Coast and Geodetic Survey was a contractor of the DOE at the Nevada Test Site, 
and, concluded that you were not entitled to benefits under § 7384s of the EEOICPA as your husband 
was not a covered employee under § 7384l.  42 U.S.C. §§ 7384l and 7384s. 

In a letter dated January 7, 2004, your representative objected to the recommended decision.  He did 
not submit additional evidence but did explain why he believes the evidence already submitted was 
sufficient to support that your husband was a covered employee under the Act.  Specifically, he stated 
that the evidence supported that your husband worked at the Nevada Test Site in 1951 and 1952 in the 
course of his employment with the U.S. Coast and Geodetic Survey, an agency which was performing a
survey at the request of the AEC, and that the latter agency issued him a badge which established that 
he was exposed to radiation while working there.  He argued that one must reasonably conclude from 
these facts that his work at the Nevada Test Site did constitute covered employment under the 
EEOICPA.  

FINDINGS OF FACT

You filed a claim for survivor benefits under the EEOICPA on June 10, 2002.

You were married to the employee from March 7, 1953 until his death on November 5, 1999.

Medical records, including a pathology report, confirmed he was diagnosed with multiple myeloma in 
April 1993.

In the course of his employment by the U.S. Coast and Geodetic Survey, your husband worked, and 



was exposed to radiation, at the Nevada Test Site, a DOE facility.  

The evidence does not support, and the Department of Energy has denied, that the U.S. Coast and 
Geodetic Survey was a contractor of the DOE at the time your husband worked at the Nevada Test Site.

CONCLUSIONS OF LAW

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision, pursuant to 20 C.F.R. § 30.310.  The same section of the regulations provides that in filing
objections, the claimant must identify his objections as specifically as possible.  In reviewing any 
objections submitted, under 20 C.F.R. § 30.313, the Final Adjudication Branch will review the written 
record, any additional evidence or argument submitted by the claimant, and conduct any additional 
investigation determined to be warranted in the case.  I have reviewed the record in this case and your 
representative’s letter of January 2, 2004 and must conclude that no further investigation is warranted.

The purpose of the EEOICPA, as stated in its § 7384d(b), is to provide for “compensation of covered 
employees and, where applicable, survivors of such employees, suffering from illnesses incurred by 
such employees in the performance of duty for the Department of Energy and certain of its contractors 
and subcontractors.”  42 U.S.C. § 7384d(b).   

A “covered employee with cancer” includes, pursuant to § 7384l(9)(B) of the Act, an individual who is 
a “Department of Energy contractor employee who contracted…cancer after beginning employment at 
a Department of Energy facility.”  Under § 7384l(11), a “Department of Energy contractor employee” 
may be an individual who “was employed at a Department of energy facility by…an entity that 
contracted with the Department of Energy to provide management and operating, management and 
integration, or environmental remediation at the facility; or…a contractor or subcontractor that 
provided services, including construction and maintenance, at the facility.”  42 U.S.C. § 7384l(9)(B),
(11).

EEOICPA Bulletin NO. 03-26 states that “a civilian employee of a state or federal government agency 
can be considered a ‘DOE contractor employee’ if the government agency employing that individual is 
(1) found to have entered into a contract with DOE for the accomplishment of…services it was not 
statutorily obligated to perform, and (2) DOE compensated the agency for that activity.”  The same 
Bulletin goes on to define a “contract” as “an agreement that something specific is to be done in return 
for some payment or consideration.”     

Section 30.111(a) states that “Except where otherwise provided in the Act and these regulations, the 
claimant bears the burden of proving by a preponderance of the evidence the existence of each and 
every criterion necessary to establish eligibility under any compensable claim category set forth in § 
30.110.”  20 C.F.R.  § 30.111(a).

As noted above, the evidence supports that your husband was exposed to radiation while working for 
the U.S. Coast and Geodetic Survey at the Nevada Test Site in late 1951 and early 1952, that he was 
diagnosed with multiple myeloma in April 1993, and that you were married to him from March 7, 1953
until his death on November 5, 1999.  

It does not reasonably follow from the evidence in the file that his work at the Nevada Test Site must 
have been performed under a “contract” between the U.S. Coast and Geodetic Survey and the AEC.  



Government agencies are not private companies and often cooperate with and provide services for 
other agencies without reimbursement.  The DOE issued radiation badges to military personnel, 
civilian employees of other government agencies, and visitors, who were authorized to be on a site but 
were not DOE employees or DOE contractor employees.  No evidence has been submitted that your 
husband’s work at the Nevada Test Site was pursuant to a “contract” between the U.S. Coast and 
Geodetic Survey and the AEC and the DOE has specifically denied that his employing agency was a 
contractor or subcontractor at that time.  Therefore, there is no basis under the Act to pay compensation
benefits for his cancer.

For the foregoing reasons, the undersigned must find that you have not established your claim for 
compensation under the EEOICPA and hereby denies that claim.

Washington, DC

Richard Koretz

Hearing Representative

EEOICPA Fin. Dec. No. 63258-2005 (Dep’t of Labor, March 11, 2005)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under Part B of the Energy Employees Occupational Illness Compensation Program Act of 2000, as 
amended, 42 U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claim 
for benefits is accepted.  

STATEMENT OF THE CASE

On November 9, 2004, you filed a claim for survivor benefits under Part B of the EEOICPA, Form 
EE-2, wherein you indicated that your late husband, [Employee] (hereinafter referred to as the 
employee), suffered from a “Brain tumor-Oligodendroglioma” (brain cancer) and worked prior to 
January 1, 1974 on Amchitka Island.[1] On the EE-3 form (Employment History), you indicated that 
the employee was employed by the U.S. Geological Survey (USGS) from October 10, 1960 until 
February 13, 1980 and that the employee was involved in geological studies and the mapping of 
Amchitka Island.  You submitted the employee’s death certificate and your marriage certificate in 
support of your claim as the employee’s eligible surviving beneficiary.

You submitted an October 11, 2004 letter from AMC Cancer Research Center, and an October 12, 2004
letter from Exempla Lutheran Medical Center, which indicated that the employee’s medical records had
been destroyed.  You also submitted the employee’s physician-signed death certificate, which indicated 
that the employee died on April 30, 1982 from “Brain tumor- Oligodendroglioma” at the AMC Cancer 
Research Center and that 6 years and 2 months was the interval between the onset of the disease and 
the employee’s death.  The district office concluded that the employee’s death certificate was sufficient 
to establish that the employee was diagnosed with brain cancer on March 2, 1976.   

The district office searched the Oak Ridge Institute for Science and Education (ORISE) website 
database in an effort to verify the employment claimed, but no records were found.  The Department of 



Energy (DOE) was also not able to verify the employment claimed.  In response to the district office’s 
request for employment evidence, you submitted various employment documents.  As part of the 
documentation that you submitted were the following: 

1)      A technical letter prepared by the USGS for the U.S. Atomic Energy Commission (AEC) entitled,
“Amchitka-3 Geologic Reconnaissance of Amchitka Island, December 1966,” which indicated that the 
employee and W. J. Carr were part of a reconnaissance team that was on Amchitka Island between 
November 30 and December 16, 1966 for the purpose of selecting drilling sites.

2)      A USGS professional paper prepared on behalf of the AEC entitled, “Interpretation of 
Aeromagnetic Survey of Amchitka Island Area, Alaska,” which indicated that the employee and W. J. 
Carr were involved in reconnaissance mapping on Amchitka in 1966 and 1967.

3)      A January 10, 1967 letter of appreciation from the AEC to the USGS, which indicated that the 
employee was part of a reconnaissance team on Amchitka Island.   

4)      An employment history affidavit, Form EE-4, from [Co-Worker #1] and [Co-Worker #2], in 
which they attested that they were the employee’s co-workers at the USGS during 1960’s and 1970’s.

5)      Entries from the employee’s field notebook, dated between November 29 and December 17, 1966
and April 28 to May 3, 1967, relative to his work on Amchitka Island.

According to Appendix A-7 of the Atomic Energy’s Manager’s Completion Report, dated January, 
1973, the USGS was designated an Amchitka prime contractor.  Therefore, the district office concluded
that the USGS was a DOE contractor, in accordance with EEOICPA Bulletin No. 03-26 (issued June 3, 
2003).  Altogether, the district office concluded that the aforementioned employment evidence was 
sufficient to establish that the employee was a DOE contractor employee on Amchitka Island from 
November 29, 1966 until December 17, 1966 and from April 28, 1967 until May 3, 1967.

On February 8, 2005, the district office issued a recommended decision, which concluded that the 
employee was a member of the special exposure cohort (SEC), that he suffered from brain cancer and 
that you are entitled to $150,000 dollars in survivor’s compensation under Part B of the Act.

On February 15, 2005, the FAB received your written notification that you waived any and all 
objections to the recommended decision.  Therefore, based upon a review of the case file evidence, the 
undersigned makes the following:

FINDINGS OF FACT

1)     You filed a claim for survivor benefits under Part B of the EEOICPA on November 9, 2004.
2)      You established that the employee was employed by a DOE contractor on Amchitka Island from 
November 29, 1966 until December 17, 1966 and from April 28, 1967 until May 3, 1967.   
3)      You established that the employee was diagnosed with brain cancer on March 2, 1976.              
4)      The district office issued a recommended decision on February 8, 2005, which concluded that 
you are entitled to $150,000 dollars in survivor’s compensation. 
Therefore, based upon a review of the case file evidence, the undersigned makes the following:



CONCLUSIONS OF LAW

Pursuant to § 7384l(14)(B) of the Act, a member of the SEC is defined as an employee that was 
“employed before January 1, 1974, by the Department of Energy or a Department of Energy contractor 
or subcontractor on Amchitka Island, Alaska, and was exposed to ionizing radiation in the performance 
of duty related to the Long Shot, Milrow, or Cannikin underground nuclear tests.” 42 U.S.C. § 
7384l(14)(B).  The evidence of record established that the employee was employed by a DOE 
contractor on Amchitka Island during a covered time period: November 29, 1966 until December 17, 
1966 and from April 28, 1967 until May 3, 1967.  Therefore, the undersigned finds that the employee 
was a member of the SEC pursuant to § 7384l(14)(B) of the Act. 

Pursuant to § 30.5(dd) of the implementing regulations, brain cancer is considered a specified cancer 
provided that its onset occurred at least five years after the employee’s first exposure to radiation.  20 
C.F.R. § 30.5(dd).  Additionally, pursuant to § 7384l(9)(A) of the Act, a covered employee with cancer 
is “an individual with a specified cancer who is a member of the Special Exposure Cohort, if and only 
if that individual contracted that specified cancer after beginning employment at a Department of 
Energy facility (in the case of a Department of Energy employee or Department of Energy contractor 
employee) or at an atomic weapons employer facility (in the case of an atomic weapons employee).” 42
U.S.C. § 7384l(9)(A).  The evidence of record established that as a member of the SEC the employee 
was diagnosed with brain cancer more than five years after he began his covered employment on 
Amchitka Island.  Therefore, the undersigned finds that the employee was a covered employee with 
cancer, pursuant to § 7384l(9)(A) of the Act.

The undersigned has reviewed the facts and the district office’s February 8, 2005 recommended 
decision and finds that you are entitled to $150,000 dollars in compensation for the employee’s brain 
cancer, pursuant to § 7384s(a),(e)(1)(A) of the Act.  

Washington, DC

Mark D. Langowski

Hearing Representative

[1] According to the Department of Energy’s (DOE) Office of Worker Advocacy on the DOE website at 
http://tis.eh.doe.gov/advocacy/faclist/showfacility.cfm, the Amchitka Island Test Site on Amchitka Island, AK is a covered 
DOE facility from 1965 to 1972 and from 1995 to the present.  

EEOICPA Fin. Dec. No. 75271-2007 (Dep’t of Labor, August 29, 2007)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning the claimants’ claims for 
survivor benefits under the Energy Employees Occupational Illness Compensation Program Act of 
2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, FAB accepts 
and approves the claims for compensation under Part B of EEOICPA.  

STATEMENT OF THE CASE

On January 26, 2006, the claimants each filed a Form EE-2 claiming for survivor benefits under 



EEOICPA as surviving children of [Employee], based on the condition of chondrosarcoma (bone 
cancer).   They submitted a copy of [Employee]’s death certificate, which indicates his marital status 
was “divorced” at the time of his death on January 29, 2002 due to chondrosarcoma with lung 
metastases.  They also provided copies of their birth certificates showing that they are children of 
[Employee].  [Claimant #1] also provided copies of her marriage certificates documenting her 
changes of name.

[Claimant #1 and Claimant #2] submitted medical evidence including a pathology report showing 
[Employee] had a diagnosis of metastatic high grade chondrosarcoma on December 19, 2001.  

A representative of the Department of Energy (DOE) verified that [Employee] was employed by the 
U.S. Geological Survey (USGS) at the Grand Junction Field Office from August 8, 1951 to March 8, 
1978, and stated that he was issued dosimetry badges associated with USGS at the Nevada Test Site on
66 separate occasions between November 5, 1958 and July 11, 1966.  Additionally, other official 
government records including security clearances, applications for federal employment, and personnel 
actions were submitted, indicating that [Employee] was employed by USGS and resided in Mercury, 
Nevada from September 25, 1958 to June 11, 1962.   Mercury, Nevada was a town that was within the 
perimeter of the Nevada Test Site and housed those who worked at the site.

On May 18, 2007, the Seattle district office issued a recommended decision to accept [Claimant #1 
and Claimant #2]’s claims based on the employee’s condition of chondrosarcoma.  The district office 
concluded that the employee was a member of the Special Exposure Cohort (SEC), and was diagnosed
with chondrosarcoma (bone cancer), which is a “specified” cancer under EEOICPA.  The district office
therefore concluded that [Claimant #1 and Claimant #2] were entitled to compensation in equal 
shares in the total amount of $150,000.00 under Part B.  

The evidence of record includes letters received by FAB on May 23 and June 1, 2007, signed by 
[Claimant #2 and Claimant #1, respectively, whereby they both indicated that they have never filed 
for or received any payments, awards, or benefits from a lawsuit, tort suit, third party claim, or state 
workers’ compensation program, based on the employee’s condition.  Further, they confirmed that they 
have never pled guilty to or been convicted of fraud in connection with an application for, or receipt of,
federal or state workers’ compensation.    

On May 26 and June 6, 2007, FAB received written notification from [Claimant #2 and Claimant 
#1], respectively, indicating that they waive all rights to file objections to the findings of fact and 
conclusions of law in the recommended decision.  

After considering the evidence of record, FAB hereby makes the following:

FINDINGS OF FACT

1.      On January 26, 2006, [Claimant #1 and Claimant #2] filed claims for survivor benefits under 
EEOICPA.
2.      [Claimant #1 and Claimant #2] provided sufficient documentation establishing that they are the
eligible surviving children of [Employee].
3.      A representative of DOE verified that [Employee] was issued dosimetry badges for his 
employment at the Nevada Test Site, a covered DOE facility, in association with USGS, a DOE 
contractor, from November 5, 1958 to July 11, 1966.  



4.      [Employee] was diagnosed with chondrosarcoma (bone cancer), which is a “specified” cancer 
under EEOICPA, on December 19, 2001, after beginning employment at a DOE facility.   
5.      The evidence of record supports a causal connection between the employee’s cancer and his 
exposure to radiation and/or a toxic substance at a DOE facility while employed in covered 
employment under EEOICPA.  
Based on the above-noted findings of fact, FAB hereby also makes the following:

CONCLUSIONS OF LAW

Section 30.316(a) of the regulations provides that, if the claimant waives any objections to all or part 
of the recommended decision, FAB may issue a final decision accepting the recommendation of the 
district office, either in whole or in part.  See 20 C.F.R. § 30.316(a).  [Claimant #1 and Claimant #2] 
waived their right to file objections to the findings of fact and conclusions of law contained in the 
recommended decision issued on their claims for survivor benefits under EEOICPA.   

On June 26, 2006, the Secretary of HHS designated a class of certain employees as an addition to the 
SEC:  DOE employees or DOE contractor or subcontractor employees who worked at the Nevada Test 
Site between January 27, 1951 and December 31, 1962, for a number of work days aggregating at least
250 work days, either solely under this employment or in combination with work days within the 
parameters (excluding aggregate work day requirements) established for other classes of employees 
included in the SEC, and who were monitored or should have been monitored.  This addition to the 
SEC became effective July 26, 2006.

The employment evidence in this case is sufficient to establish that the employee was present at the 
Nevada Test Site for an aggregate of at least 250 work days, from September 1958 through at least 
November 2, 1962, and qualifies him as a member of the SEC.  However, for this employment to be 
considered covered employment, it must also be determined that the employee was employed at a 
DOE facility by DOE, a DOE contractor, subcontractor or vendor.  In this regard, the case was referred
to the Branch of Policies, Regulations and Procedures (BPRP) for review and determination.

In its written determination dated August 6, 2007, BPRP indicated that a civilian employee of a state or
federal government agency can be considered a “DOE contractor employee” if the government agency 
employing that individual is:  (1) found to have entered into a contract with DOE for the 
accomplishment of services it was not statutorily obligated to perform; and (2) DOE compensated that 
agency for that activity. See EEOICPA Bulletin No. 03-26 (issued June 3, 2003).   BPRP evaluated the 
evidence of record including the following pertinent documents:

 An October 5, 1956 letter from the Acting Director for USGS to the Director of Finance of the 
AEC’s Albuquerque Operations Office, which states: 

In accordance with an agreement between our respective agencies, an 
advance of funds $56,400 is requested to finance the 1957 fiscal year 
program to be performed by the Geological Survey for the Division of 
Military Application (DMA).[1] 

 AEC Staff Paper 944/33.  This September 1957 document shows clearly that it was the AEC’s 
DMA that had oversight over the USGS geological work at the NTS. 

 A document dated March 23, 1959, from the United States Department of the Interior 



Geological Survey summarizing a letter to the AEC Albuquerque Operations Office.  The 
summary states in part: 

Advised that your draft rewrite of Memorandum of Understanding No. 
AT(29-2)-474, has been reviewed and is acceptable to the GS except for 
following changes in Article IV, Budgeting & Finance.  Also request that 
the amount available for NTS work in fiscal year 1959 be increased from
$750,000 to 837,000 and that available for the GNOME program be 
increased from $85,000 to $91,000.

 A June 26, 1959 letter from the Director of USGS to [Employee], complimenting him on his 
efforts at the NTS and forwarding to him a letter from the AEC’s Albuquerque Operations 
Office in which the AEC provides general compliments to USGS for their work at NTS during 
1958. 

 A technical report entitled, “A Summary Interpretation of Geologic, Hydrologic, and 
Geophysical Data for Yucca Valley, Nevada Test Site, Nye County, NV,” detailing the work and 
outcome of  the work performed by USGS at the Nevada Test Site.  The report states that the 
work was undertaken at the behest of the AEC and also states, “Compilation of data, preparation
of illustration, and writing of the report were completed during the period of December 26, 
1958 to January 10, 1959.  Some of the general conclusions must be considered as tentative 
until more data are available.” 

 Correspondence from 1957 between USGS and the AEC Raw Materials Division (not the 
Division of Military Application).  These letters show that USGS provided assistance to the 
AEC in prospecting for uranium on the Colorado Plateau and other locations.  

These documents clearly show that there was an agreement for payment, by which USGS performed 
work for the AEC at the Nevada Test Site.

BPRP then turned to the final issue to be addressed, which was whether the work performed by  USGS
at the Nevada Test Site was work that USGS was not statutorily obligated to perform.  A review of the 
USGS website[2] showed that since being founded in 1879, its statutory obligations have changed.  
Primarily, its function has been topographical mapping and gathering information pertaining to soil 
and water resources.  Also, with advances in science, USGS has similarly evolved to meet these 
changes.  The USGS website makes it clear that in the post-war era, USGS was grappling to keep up 
its scientific pace and that it did so, in part, with money from the Defense Department, the AEC, and 
from the states.  Further, BPRP noted that since the formation of USGS, legislation has changed its 
statutory obligations over the years, whereby seven legal changes to the USGS statutory obligations 
pertain in some way to DOE or its predecessor agencies.  These changes include:  geothermal energy; 
gathering information on energy and mineral potential; geological mapping of potential nuclear reactor
sites and geothermal mapping; working with the Energy Research and Development Administration, a 
DOE predecessor, on coal hydrology; consulting with DOE on locating a suitable geological repository
for the storage of high-level radioactive waste and a retrievable storage option; monitoring the 
domestic uranium industry; and to cooperate with DOE and other federal agencies on “continental 
scientific drilling”.   

Today, USGS describes itself in the following manner:



As the Nation’s largest water, earth, and biological science and civilian mapping agency, the U.S. 
Geological Survey (USGS) collects, monitors, analyzes, and provides scientific understanding about 
natural resource conditions, issues, and problems.  The diversity of our scientific expertise enables us 
to carry out large-scale, multi-disciplinary investigations and provide impartial scientific information to
resource managers, planners, and other customers.

As described, while providing geological support to DOE may be part of what USGS is statutorily 
obligated to perform in 2007, the totality of the evidence suggests this was not always true.  Therefore, 
BPRP concluded that the Memorandum of Understanding between USGS and the AEC constituted a 
contract by which USGS provided services to the AEC that USGS was not statutorily obligated to 
perform through at least 1961, the last year of which their analysis pertained.

In considering the above analysis and determination, FAB concludes that [Employee] is a member of 
the SEC and was diagnosed with chondrosarcoma, which is a “specified” cancer (bone), and is, 
therefore, a “covered employee with cancer.”  See 42 U.S.C. §§ 7384l(14)(C), 7384l(17), 7384l(9)(A).  
[Claimant #1 and Claimant #2] are the eligible survivors of [Employee] as defined under EEOICPA, 
and are entitled to equal shares of the total compensation amount of $150,000.00.  See 42 U.S.C. §§ 
7384s(e) and 7384s(a)(1).

Accordingly, [Claimant #1 and Claimant #2] are each entitled to compensation in the amount of 
$75,000.00.

Seattle, Washington

Kelly Lindlief

Hearing Representative

Final Adjudication Branch 

[1]  The AEC’s Division of Military Application (DMA) was the division responsible for nuclear weapons testing.

[2]  Http://www.usgs.gov/aboutusgs/.

EEOICPA Fin. Dec. No. 87969-2008 (Dep’t of Labor, November 19, 2008)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch (FAB) concerning the above claim for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the claim for 
survivor benefits under Part B and Part E of EEOICPA is denied. 

STATEMENT OF THE CASE

On June 22, 2007, [Claimant] filed a claim for benefits under EEOICPA as the surviving spouse of 
[Employee].  [Claimant] identified kidney cancer and a “lung condition” as the conditions resulting 
from the employee’s work at a Department of Energy (DOE) facility.  On the claim form, [Claimant] 



indicated that the employee had worked at a location with a class of employees in the Special Exposure
Cohort (SEC).  

[Claimant] submitted an Employment History (Form EE-3) stating that the employee was employed 
by the Department of the Army and/or the Atomic Energy Commission (AEC) at the Iowa Ordnance 
Plant (IOP) in Burlington, Iowa (also known as the Iowa Army Ammunition Plant (IAAP)) from 1936 
to 1976.  [Claimant] indicated that the employee worked on Line 1 and on other lines and facilities on 
site as a Laborer in 1936, a Security Guard from 1936-1939, a Quality Control Supervisor from 
1944-1952, and a Quality Control Supervisor from 1952-1976.  The portion of the IAAP considered a 
DOE facility includes the buildings and property/grounds of the IAAP identified as “Line 1.”  Line 1 of
the IAAP encompasses a cluster of several buildings that were utilized for AEC activities.  On July 26, 
2007, DOE indicated that the employee worked for the Department of Defense (DOD) at the IAAP 
from September 9, 1960 to September 20, 1960 and from June 8, 1961 to September 22, 1961.  DOE 
indicated that it could find no evidence that the employee worked for the AEC at the AEC part of the 
plant.

[Claimant] submitted a marriage certificate confirming that she married the employee on January 25, 
1935.  [Claimant] also submitted the employee’s death certificate, signed by Dr. Sherman Williams, 
which indicated that the employee died on May 21, 1996 at the age of 84.  The death certificate listed 
the cause of death as congestive heart failure due to pneumonia, and listed [Claimant] as the 
employee’s surviving spouse.  [Claimant] also submitted medical information in support of her claim.
 A July 2, 1992 pathology report by Dr. J.G. Lyday noted that the employee was diagnosed with renal 
cell adenocarcinoma on June 29, 1992.  

The evidence of record includes information from the U. S. Department of Labor’s Site Exposure 
Matrices (SEM) database.  The SEM database provides information regarding occupational categories, 
process operations, building and area locations, toxic substances, incidents, and the locations at the 
facility where the occupational categories performed their job duties, the locations of the toxic 
substances, and the locations of various incidents of exposure.  The SEM database includes the 
occupational category of security guard.  The SEM database identifies Buildings AX-1, and AX-2, both
on Line 1, as locations where a security guard would work.  SEM identifies Line 1, Building 1-62 as a 
location where a fireman would work, and identifies Line 1 Building 1-70 and Building 1-99 as 
locations where a Foreman for Explosives Storage would work.  This was independently verified by 
the undersigned on October 20, 2008.  A needs assessment from the Burlington AEC Plant Former 
Worker Program also confirms that these labor categories were associated with Line 1.

The evidence of record also includes a Department of the Army document dated October 1, 1963, 
entitled “Permit to other Federal Government Department or Agency to Use Property on Iowa Army 
Ammunition Plant, Iowa.”  The permit indicates that the Army granted the AEC a revocable permit to 
use certain buildings and land within the IOP for a ten-year period, subject to conditions, including that
the AEC pay the Army’s cost for “producing and supplying any utilities and other services furnished” 
for the AEC’s use.

On November 30, 2007, the Cleveland district office issued a decision recommending denial of 
[Claimant]’s claim under both Parts B and E of EEOICPA because the evidence did not show that the 
employee was a “DOE contractor employee” as defined at 42 U.S.C. § 7384l(11).    

OBJECTIONS



On January 7, 2008, FAB received [Claimant]’s objections to the November 30, 2007 recommended 
decision.  Along with her letter, [Claimant] submitted new factual evidence.  [Claimant]’s letter also 
explained that since her authorized representative had not been copied on the district office’s 
correspondence, the evidence had not been submitted earlier.  On June 14, 2008, [Claimant] submitted 
the following relevant evidence to FAB with her objection letter in support of her claim:  an April 19, 
1974 letter from Lieutenant Colonel C. Frederick Kleis of the Department of the Army to the employee
expressing appreciation for his service at the IAAP; an April 19, 1974 certificate of retirement, signed 
by Lieutenant Colonel Kleis, recognizing the employee’s retirement from the federal service; a June 1, 
1942 certificate from the IOP that recognized the employee’s completion of training as a Plant Guard; a
December 19, 1967 certificate issued to the employee (as an employee at the IAAP) by the AMC 
Ammunition School, Savanna Army Depot upon his completion of a Quality Assurance Course; a 
Department of the Army Certificate of Service presented to the employee on May 29, 1963 for 20 years
of federal service; a copy of Day & Zimmerman, Inc., IOP, Retired Employees Reunion badge dated 
May 17, 1986; and a Form DA-2496, dated April 1, 1974, that provided the employee’s AMC career 
record maintained at the Tobyhanna Army Depot.  The form indicated that the employee was employed
by the Department of Army at the IAAP in Burlington, Iowa beginning June 29, 1943.

In summary, [Claimant] stated the following objections:

Objection 1:  [Claimant] objected that the Findings of Fact numbered 4, 5, 6 and 7 in the November 
30, 2007 recommended decision were incorrect.  Finding of Fact No. 4 stated that “DOE verified 
[Employee] worked at the DOD part of the IOP from September 9, 1960 to September 20, 1960 and 
from June 8, 1961 to September 22, 1961.”  Finding of Fact No. 5 stated that “[t]he district office did 
not receive sufficient employment evidence to establish that the employee worked on Line 1 at the IOP 
during the SEC period.”  Finding of Fact No. 6 stated that “[t]he district office has not received 
evidence establishing entitlement to compensation on the basis of qualifying employment and a 
specified cancer for purposes of the SEC.”  Finding of Fact No. 7 stated that the district office advised 
[Claimant] of the deficiencies in her claim and provided her the opportunity to correct them.”

[Claimant] requested an oral hearing to express her objections to the recommended decision and to 
review the records of the employee’s work history.  A hearing on her objections to the recommended 
decision was held before a FAB Hearing Representative on March 11, 2008 in Burlington, Iowa, with 
[Claimant], [Claimant]’s son and authorized representative, another of [Claimant]’s sons, and her 
daughter-in-law in attendance.  At the hearing, [Claimant]’s son and authorized representative testified
that the employee’s computation date for his employment at the IOP was 1943 but that he actually 
started working at the IOP in 1942 as a guard, and that the employee retired from the IOP in 1974.  
[Claimant]’s son also testified that [Claimant] was employed at the hospital as head nurse, that 
[Claimant] rode to work with the employee, and that [Claimant] knew that there was a time that the 
employee worked on Line 1.  He stated that the documents indicate that the employee worked at the 
plant for 10,800 days and noted that the SEC requirement is 250 days.  He stated that the employee’s 
pay increase records, which he submitted after the hearing, prove the employee’s length of 
employment.  He explained that the DOE evidence indicating that the employee worked at the IOP 
from September 9, 1960 to September 20, 1960 and from June 8, 1961 to September 22, 1961 was 
erroneous and reflected his own employment at the plant.  He explained that the mix-up by DOE 
occurred due to the fact that he and the employee have the same name.  [Claimant]’s son testified that 
he obtained and reviewed the employee’s employment records at the plant from 1942 through 1974.
 He submitted an email dated February 25, 2008, marked as Exhibit 1, from Marek Mikulski of the 
Burlington AEC Plant Former Workers Program, which confirms that DOE incorrectly verified the 
employee’s employment at the Plant, by providing the employment dates of the employee’s son, who 



also worked at the plant.   

[Claimant]’s son testified that the employee worked at the fire department at the plant, and thus had 
access to Line 1.  He testified that he lunched with the employee at Line 1.  He stated that [Claimant] 
drove the employee to work every day and dropped him off at the guard gate at Line 1.  He stated that 
the records submitted, including the employee’s job descriptions, have numerous references to the 
employee having access to all lines at the IOP.  [Claimant]’s son also read information from several 
affidavits into the record, noting that the actual affidavits would be submitted immediately after the 
hearing.  He identified a photograph, submitted with the objection letter, of the employee wearing a 
badge that stated “all areas.” 

At the hearing, [Claimant] presented the following documents as evidence:  a Department of the Army
job description for an “Ammunition Loading Inspector, Leader,” dated April 20, 1960; a Department of
the Army job description for an “Ammunition Loading Inspector, Lead Foreman,” dated February 15, 
1965; a Department of the Army job description for an “Ammunition Loading Inspector, Lead 
Foreman,” dated July 19, 1955; a Department of the Army Certificate of Training for “One Year 
Firefighter-Guard Training” given at the IOP dated May 29, 1950; a Department of Army Form 873, 
Certificate of Clearance dated May 29, 1957 from IOP; a Department of the Army Notification of 
Personnel Action dated October 30, 1950, which reflects the promotion of [Employee] from Guard 
(Crew Chief) to Guard (Captain); an affidavit by a friend of the employee who attested that the 
employee worked all over the IOP as a guard-quality control; an affidavit by a work associate of the 
employee who attested that he worked at the IOP on Line 1 as a guard and quality control from 1960 to 
April 1974, and that she and the employee had lunch and worked together on Line 1; an affidavit of a 
work associate of the employee who attested that she worked for the employee in the Quality 
Assurance Department on all lines; an affidavit by [Claimant]’s son and authorized representative, 
who identified himself as a work associate and son of the employee.  In this affidavit, [Claimant]’s son
and authorized representative attested that the employee worked in Quality Assurance and as a Guard at
the IAAP as a federal employee.  He stated that he knew this because he was employed to cut grass on 
Line 1 and that he had lunch with the employee there.  He stated that the employee had clearance to be 
on Line 1 because he was not required to be accompanied by a guard.  [Claimant] also submitted an 
affidavit by [Claimant]’s other son, who attested that his father worked at the AEC at IOP from 
December 1942 to April 1974 as a Guard and Quality Control supervisor; and her own affidavit, in 
which she attested that the employee worked at the IOP on Line 1.  [Claimant] also attested that the 
employee was a Guard and Quality Control Supervisor working throughout the plant with access to all 
Lines. [Claimant] further stated that she rode to work with the employee and often let him off at Line 
1 while she continued on to her job at the hospital.

A copy of the hearing transcript was sent to [Claimant] on March 24, 2008, who provided additional 
comments on the hearing transcript.  On April 11, 2008, FAB received [Claimant]’s son and authorized
representative’s letter expressing his disappointment in the hearing because [Claimant] was not 
provided an opportunity to discover evidence from the Department of Labor indicating that the 
employee did not work on Line 1 for at least 250 days.  [Claimant]’s son also provided a copy of 
Congressman Dave Loebsack’s March 19, 2008 inquiry to the Department of Labor regarding the 
status of [Claimant]’s claim.  The letter also referred to the FAB Hearing Representative’s March 25, 
2008 call confirming that kidney cancer is a “specified cancer.”  He stated his concern that the exhibits 
submitted at the hearing were not reproduced in the hearing transcript, and emphasized that the exhibits
were more probative than the hearing testimony.  He provided a summary of the content of the six 
affidavits and personnel records submitted at the hearing and expressed concern whether the 
documentation would be reviewed and considered.



Response:  The additional documents [Claimant] submitted with her objections and at the hearing 
establish that the employment dates provided for the employee by DOE were incorrect and, in fact, 
reflected the employment dates of the employee’s son, who also worked at the plant.  Based on the new
evidence [Claimant] submitted, a new finding has been made below that the employee was employed 
by the Department of the Army at the IAAP in Burlington, Iowa from June 29, 1943 to April 1, 1974.  

The documents [Claimant] submitted with her objections include a copy of a June 1, 1942 certificate 
from the Iowa Ordnance Plant recognizing the employee’s completion of training as a Plant Guard.  At 
the hearing, [Claimant] submitted a June 20, 1959 Federal Government/Civil Service Experience and 
Qualification Statement (SG-55) for the employee, which indicated that he was employed at the IAAP 
from February 11, 1952 to at least June 20, 1959 as an ammunition loading inspector in the Inspection 
Division; from August 6, 1950 to February 10, 1952 as a Captain in the Guard Department; and from 
June 29, 1947 to May 27, 1949 as an Ammunition & Equipment Storage Foreman in the Transportation
& Storage Division.  [Claimant] submitted, with her objection, a June 20, 1959 Government 
employment application with a handwritten resume, signed by the employee.  The application states he 
was employed at the IOP from June 29, 1947 to May 27, 1949 as an Ammo & Equipment Storage 
Foreman in the Transportation and Storage Division.  A May 27, 1948 Application for Federal 
Employment, signed by the employee, states he was employed at the IOP as a Munitions Handler 
Foreman beginning June 1947; a Material Receiver and Checker from January 1947 to June 1947; a 
Guard from May 1946 to January 1947; and a Guard from December 1942 to May 1944 (shell and 
bomb loading).  An October 30, 1950 Department of the Army Notification of Personnel Action 
reflects the promotion of the employee from Guard (Crew Chief) to Guard (Captain).

[Claimant] provided additional documentation, including EE-4 affidavits, work records for the 
employee, and testimony at the hearing indicating that the employee was employed by the Department 
of the Army at the IAAP from June 29, 1943 to April 1, 1974 and that the employee worked on Line 1 
for at least 250 days during March 1949 through 1974.  The evidence reflects that the employee was 
diagnosed with renal cell adenocarcinoma on June 29, 1992.  All of the evidence [Claimant] submitted
with her objections and at the hearing has been reviewed and considered by FAB. 

Objection 2:  [Claimant] stated that the claim adjudication process was frustrating and difficult.  She 
expressed her dissatisfaction with the way some of the claims examiners handled her claim. 

Response:  It is regrettable that [Claimant] experienced some difficulty during the processing of her 
claim.  The Division of Energy Employees Occupational Illness Compensation (DEEOIC) customer 
service policy affirms DEEOIC’s commitment to serving its customers with excellence.  It is 
DEEOIC’s responsibility to work with its customers to improve the practical value of the information, 
services, products, and distribution mechanisms it provides and the importance of interacting 
proactively with customers, identifying their needs, and integrating these needs into DEEOIC program 
planning and implementation.  The highest level of customer service is expected in all dealings with 
individuals conducting business with DEEOIC.  As representatives of DEEOIC, all staff members are 
expected to be courteous, professional, flexible, honest and helpful.

After considering the written record of the claim, [Claimant]’s letters of objection, along with the 
testimony and objections presented at the hearing, FAB hereby makes the following: 

FINDINGS OF FACT



1. [Claimant] filed a claim for survivor benefits under EEOICPA on June 12, 2007.  

2. The employee was employed by the Department of the Army at the IOP from June 29, 1943 to 
April 1, 1974. The employee worked for at least 250 work days on Line 1 during the period 
March 1949 through 1974. 

3. The employee was diagnosed with renal cell adenocarcinoma on June 29, 1992. 

4. The employee died on May 21, 1996 as a consequence of congestive heart failure due to 
pneumonia.  [Claimant] is the surviving spouse of the employee. 

5. An October 1, 1963 permit indicates that the Army granted the AEC a revocable permit to use 
certain buildings and land within the IOP for a ten year period, subject to conditions, including 
that the AEC pay the Army’s cost in “producing and supplying any utilities and other services 
furnished” for the AEC’s use.  The permit did not obligate the Army to provide any specific 
services to the AEC, and does not in itself constitute a contract for the provision of services 
between the Army and the AEC by which the AEC paid the U.S. Army to provide services on 
Line 1. 

Based on the above-noted findings of fact in this claim, FAB hereby makes the following:

CONCLUSIONS OF LAW

The undersigned has carefully reviewed the testimony, the evidence of record, and the November 30, 
2007 recommended decision issued by the Cleveland district office.  Based on [Claimant]’s objections,
testimony at the hearing, and the evidence of record, [Claimant]’s survivor claim for benefits under 
Parts B and E for the employee’s kidney cancer and “lung condition” is denied.

Part B of EEOICPA provides benefits to eligible current or former employees of DOE, and certain of 
its vendors, contractors and subcontractors, and to survivors of such individuals.  To be eligible, an 
employee must have sustained cancer, chronic silicosis, beryllium sensitivity or chronic beryllium 
disease while in the performance of duty at a covered DOE facility, atomic weapons employer facility, 
or a beryllium vendor facility during a specified period of time. 

With respect to claims for cancer arising out of work-related exposure to radiation under Part B, the 
SEC was established by Congress to allow the adjudication of certain claims without the completion of 
a radiation dose reconstruction.  See 42 C.F.R. § 83.5 (2007).  The Department of  Labor (DOL) can 
move directly to a decision on cases involving a “specified cancer” contracted by a member of the SEC
because the statute provides a presumption that specified cancers contracted by a member were caused 
by the worker’s exposure to radiation at a covered facility.  A “specified cancer” is any cancer 
described in the list appearing at 20 C.F.R. § 30.5(ff) (2007).

On June 19, 2005, employees of DOE or DOE contractors or subcontractors employed at the 
IOP/IAAP (Line 1) during the period March 1949 through 1974 who were employed for a number of 
work days aggregating at least 250 work days either solely under this employment or in combination 
with work days within the parameters (excluding aggregate work day requirements) established for 
other classes of employees in the SEC were added to the SEC.  70 Fed. Reg. 37409 (June 29, 2005).



In order for an employee to be afforded coverage under EEOICPA, the employee must be a “covered 
employee.”  42 U.S.C. § 7384l(11)(B).  The evidence of record demonstrates that the employee was 
employed by the Department of the Army at the IAAP from June 29, 1943 to April 1, 1974, and that he 
worked for at least 250 work days on Line 1 during the period March 1949 through 1974.  He was 
diagnosed with kidney cancer on June 29, 1992, and kidney cancer is a specified cancer.  However, the 
evidence is insufficient to show that the Department of the Army was a DOE contractor or 
subcontractor.  Consequently, the employee does not qualify as a “covered employee with cancer,” 
under EEOICPA.  See 42 U.S.C. § 7384l(9)(A).

Part E of EEOICPA provides compensation and medical benefits to DOE contractor employees 
determined to have contracted a covered illness through exposure to a toxic substance at a DOE 
facility.  See 42 U.S.C. § 7385s(2); 20 C.F.R. § 30.5(p). 

The term “Department of Energy contractor employee” means any of the following:

(A)  An individual who is or was in residence at a Department of Energy facility as a researcher for one
or more periods aggregating at least 24 months.

(B)  An individual who is or was employed at a Department of Energy facility by— 

(i)  an entity that contracted with the Department of Energy to provide management and operating, 
management and integration, or environmental remediation at the facility; or

(ii)  a contractor or subcontractor that provided services, including construction and maintenance, at the
facility.  

42 U.S.C. § 7384l(11).  

On June 3, 2003, DEEOIC issued EEOICPA Bulletin No. 03-26, which provides guidance to its staff 
with respect to the adjudication of EEOICPA claims filed by current or former employees of state or 
federal government agencies seeking coverage as a "DOE contractor employee.”  The policy and 
procedures outlined in this Bulletin only apply to state and federal agencies that have/had a contract or 
an agreement with DOE.  The Bulletin states that a civilian employee of a state or federal government 
agency can be considered a "DOE contractor employee" if the government agency employing that 
individual is:  (1) found to have entered into a contract with DOE for the accomplishment of one or 
more services it was not statutorily obligated to perform, and (2) DOE compensated the agency for that
activity.  Thus, a civilian employee of DOD who meets the criteria required to be considered a DOE 
contractor employee is not excluded from EEOICPA coverage solely because they were employed by 
DOD.

The evidence of record includes an October 1, 1963  Department of the Army document entitled 
“Permit to other Federal Government Department or Agency to Use Property on Iowa Army 
Ammunition Plant, Iowa.”  The permit indicates that the Army granted the AEC a revocable permit to 
use certain buildings and land within the IAAP for a ten-year period, subject to conditions, including 
that the AEC pay the Army’s cost in “producing and supplying any utilities and other services 
furnished” for the AEC’s use.  Because the condition did not obligate the Army to provide any specific 
services to the AEC, it is insufficient to establish that a contract for the provision of services between 
the Army and the AEC existed by which the AEC paid the U.S. Army to provide services on Line 1 that



the Army was not otherwise statutorily obligated to perform.

Section 30.110(c) of the regulations provides that any claim that does not meet all of the criteria for at 
least one of the categories including a “covered employee” (as defined in § 30.5(p)) as set forth in the 
regulations must be denied.  See 20 C.F.R. §§ 30.5(p), 30.110(b) and (c).  

The evidence of record does not show that the employee was employed by a DOE contractor or 
subcontractor as required by 42 U.S.C. § 7384l(11).  Accordingly, [Claimant]’s claim under EEOICPA
is denied.

Washington, D.C.

Susan von Struensee

Hearing Representative 

Final Adjudication Branch

Employees of state agencies

EEOICPA Fin. Dec. No. 366-2002 (Dep’t of Labor, June 3, 2003)

NOTICE OF FINAL DECISION REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  The recommended decision was to deny your claim.  You submitted objections 
to that recommended decision.  The Final Adjudication Branch carefully considered the objections and 
completed a review of the written record.  See 20 C.F.R. § 30.312.  The Final Adjudication Branch 
concludes that the evidence is insufficient to allow compensation under the Act.  Accordingly, your 
claim for benefits is denied. 

     STATEMENT OF THE CASE

On July 31, 2001, you filed a Form EE-2 (Claim for Survivor Benefits under the EEOICPA), stating 
that you were the daughter of [Employee], who was diagnosed with cancer, chronic silicosis, and 
emphysema.  You completed a Form EE-3, Employment History for Claim under the EEOICPA, 
indicating that from December 2, 1944 to May 30, 1975, [Employee] was employed as a heavy mobile 
and equipment mechanic, for Alaska District, Corps of Engineers, Anchorage, Alaska.  

On August 20, 2001, a representative of the Department of Energy (or DOE) indicated that “none of the
employment history listed on the EE-3 form was for an employer/facility which appears on the 
Department of Energy Covered Facilities List.”  Also, on August 29, 2001, a representative of the DOE
stated in Form EE-5 that the employment history contains information that is not accurate.  The 
information from the DOE lacked indication of covered employment under the EEOICPA.



The record in this case contains other employment evidence for [Employee].  With the claim for 
benefits, you submitted a “Request and Authorization for TDY Travel of DOD Personnel” Form 
DD-1610, initiated on November 10, 1971 and approved on November 11, 1971.  [Employee] was 
approved for TDY travel for three days to perform work on Amchitka Island, Alaska, for the 
Department of Defense, Alaska District Corps of Engineers beginning on November 15, 1971.  He was 
employed as a Mobile Equipment Mechanic WG-12, and the purpose of the TDY was noted “to 
examine equipment for potential use on Blair Lake Project.”  The security clearance was noted as 
“Secret.”  You also submitted numerous personnel documents from [Employee]’s employment with the
Alaska District Corp of Engineers.  Those documents include a “Notification of Personnel Action” 
Form SF-50 stating that [Employee]’s service compensation date was December 2, 1944, for his work 
as a Heavy Mobile Equipment Mechanic; and at a WG-12, Step 5, and that he voluntarily retired on 
May 30, 1975.  

The medical documentation of record shows that [Employee] was diagnosed with emphysema, small 
cell carcinoma of the lung, and chronic silicosis.  A copy of [Employee]’s Death Certificate shows that 
he died on October 9, 1990, and the cause of death was due to or as a consequence of bronchogenic 
cancer of the lung, small cell type.

On September 6 and November 5, 2001, the district office wrote to you stating that additional evidence 
was needed to show that [Employee] engaged in covered employment.  You were requested to submit a
Form EE-4, Employment History Affidavit, or other contemporaneous records to show proof of 
[Employee]’s employment at the Amchitka Island, Alaska site covered under the EEOICPA.  You did 
not submit any additional evidence and by recommended decision dated December 12, 2001, the 
Seattle district office recommended denial of your claim.  The district office concluded that you did not
submit employment evidence as proof that [Employee] worked during a period of covered employment
as required by § 30.110 of the EEOICPA regulations.  See 20 C.F.R. § 30.110.  

On January 15 and February 6, 2002, you submitted written objections to the recommended denial 
decision.  The DOE also forwarded additional employment information.  On March 20, 2002, a 
representative of the DOE provided a Form EE-5 stating that the employment history is accurate and 
complete.  However, on March 25, 2002, a representative of the DOE submitted a “corrected copy” 
Form EE-5 that indicated that the employment history provided in support of the claim for benefits 
“contains information that is not accurate.”  An attachment to Form EE-5 indicated that [Employee] 
was employed by the Army Corps of Engineers for the period July 25, 1944 to August 11, 1952, at Fort
Richardson, Alaska; and from August 11, 1952 to May 30, 1975 at Elmendorf Air Force Base, Alaska.  
Further, the attachment included clarifying information:

Our records show that the Corps of Engineers’ was a prime AEC contractor at Amchitka.  
[Employee]’s Official Personnel Folder (OPF) indicates that he was at Forth Richardson and 
Elmendorf AFB, both in Alaska.  The OPF provided no indication that [Employee] worked at 
Amchitka, Alaska.  To the best of our knowledge, Blair Lake Project was not a DOE project. 

Also, on April 3, 2002, a representative of the DOE submitted a Form EE-5 indicating that Bechtel 
Nevada had no information regarding [Employee], but he had a film badge issued at the Amchitka Test
Site, on November 15, 1971.  The record includes a copy of Appendix A-7 of a “Manager’s Completion
Report” which indicates that the U. S. Army Corps of Engineers was a prime AEC (Atomic Energy 
Commission) Construction, Operations and Support Contractor, on Amchitka Island, Alaska.



On December 10, 2002, a hearing representative of the Final Adjudication Branch issued a Remand 
Order.  Noting the above evidence, the hearing representative determined that the “only evidence in the
record with regard to the Army Corps of Engineers status as a contractor on Amchitka Island is the 
DOE verification of its listing as a prime AEC contractor . . . and DOE’s unexplained and unsupported 
verification [of [Employee]’s employment, which] are not sufficient to establish that a contractual 
relationship existed between the AEC, as predecessor to the DOE, and the Army Corps of Engineers.”  
The Remand Order requested the district office to further develop the record to determine whether the 
Army Corps of Engineers had a contract with the Department of Energy for work on Amchitka Island, 
Alaska, and if the work [Employee] performed was in conjunction with that contract.  Further the 
Remand Order directed the district office to obtain additional evidence to determine if [Employee] was
survived by a spouse, and since it did not appear that you were a natural child of [Employee], if you 
could establish that you were a stepchild who lived with [Employee] in a regular parent-child 
relationship.  Thus, the Remand Order requested additional employment evidence and proof of 
eligibility under the Act.    

On January 9, 2003, the district office wrote to you requesting that you provide proof that the U.S. 
Army Corps of Engineers had a contract with the AEC for work [Employee] performed on his TDY 
assignment to Amchitka Island, Alaska for the three days in November 1971.  Further, the district office
requested that you provide proof of your mother’s death, as well as evidence to establish your 
relationship to [Employee] as a survivor.

You submitted a copy of your birth certificate that indicated that you were born [Name of Claimant at 
Birth] on October 4, 1929, to your natural mother and natural father [Natural Mother] and [Natural 
Father].  You also submitted a Divorce Decree filed in Boulder County Court, Colorado, Docket No. 
10948, which showed that your biological parents were divorced on October 10, 1931, and your 
mother, [Natural Mother] was awarded sole custody of the minor child, [Name of Claimant at 
Birth].  In addition, you submitted a marriage certificate that indicated that [Natural Mother] married 
[Employee] in the State of Colorado on November 10, 1934.  Further, you took the name [Name of 
Claimant Assuming Employee’s Last Name] at the time of your mother’s marriage in 1934, as 
indicated by the sworn statement of your mother on March 15, 1943.  You provided a copy of a 
Marriage Certificate to show that on August 19, 1949, you married [Husband].  In addition, you 
submitted a copy of the Death Certificate for [Name of Natural Mother Assuming Employee’s Last 
Name] stating that she died on May 2, 1990.  The record includes a copy of [Employee]’s Death 
Certificate showing he died on October 9, 1990.  

You also submitted the following additional documentation on January 20, 2003:  (1) A copy of 
[Employee’s] Last Will and Testament indicated that you, [Claimant], were the adult daughter and 
named her as Personal Representative of the Estate; (2) Statements by Jeanne Findler McKinney and 
Jean M. Peterson acknowledged on January 17, 2003, indicated that you lived in a parent-child 
relationship with [Employee] since 1945; (3) A copy of an affidavit signed by [Name of Natural 
Mother Assuming Employee’s Last Name] (duplicate) indicated that at the time of your mother’s 
marriage to [Employee], you took the name [Name of Claimant Assuming Employee’s Last Name]. 

You submitted additional employment documentation on January 27, 2003:  (1) A copy of 
[Employee]’s TDY travel orders (duplicate); (2) A Memorandum of Appreciation dated February 11, 
1972 from the Department of the Air Force commending [Employee] and other employees, for their 
support of the Blair Lake Project; (3) A letter of appreciation dated February 18, 1972 from the 
Department of the Army for [Employee]’s contribution to the Blair Lake Project; and (4) Magazine and
newspaper articles containing photographs of [Employee], which mention the work performed by the 



U.S. Army Corps of Engineers in Anchorage, Alaska.

The record also includes correspondence, dated March 27, 2003, from a DOE representative.  Based on
a review of the documents you provided purporting that [Employee] was a Department of Energy 
contractor employee working for the U.S. Army Corps of Engineers on TDY in November, 1971, the 
DOE stated that the Blair Lake Project was not a DOE venture, observing that “[i]f Blair Lake Project 
had been our work, we would have found some reference to it.”  

On April 4, 2003, the Seattle district office recommended denial of your claim for benefits.  The district
office concluded that the evidence of record was insufficient to establish that [Employee]  was a 
covered employee as defined under § 7384l(9)(A).  See 42 U.S.C. § 7384l(9)(A).  Further, [Employee] 
was not a member of the Special Exposure Cohort, as defined by § 7384l(14)(B).  See 42 U.S. C. § 
7384l(14)(B).  Also, [Employee] was not a “covered employee with silicosis” as defined under §§ 
7384r(b) and 7384r(c).  See 42 U.S.C. §§ 7384r(b) and (c).  Lastly, the recommended decision found 
that you are not entitled to compensation under § 7384s.  See 42 U.S.C. § 7384s.  

On April 21, 2003, the Final Adjudication Branch received your letter of objection to the recommended
decision and attachments.  First, you contended that the elements of the December 10, 2002 Remand 
Order were fulfilled because you submitted a copy of your mother’s death certificate and further proof 
that [Employee] was your stepfather; and that the letter from the district office on April 4, 2003 
“cleared that question on page three – quote ‘Our records show that the Corps of Engineers was a 
prime AEC contractor at Amchitka.’”  

Second, you stated that further clarification was needed as to the condition you were claiming. You 
submitted a death certificate for [Employee] showing that he died due to bronchogenic cancer of the 
lung, small cell type, and noted that that was the condition you alleged as the basis of your claim on 
your first Form, associated with your claim under the EEOICPA.



Third, you alleged that, in [Employee]’s capacity as a “Mobile Industrial Equipment Mechanic” for the
Army Corps of Engineers, “he was required to work not only for the DOD (Blair Lake project) but also
for DOE on the Amchitka program.  For example: on March 5, 1968 he was sent to Seward, Alaska to 
‘Inspect equipment going to Amchitka.’  He was sent from the Blair Lake project (DOD) to Seward for 
the specified purpose of inspecting equipment bound for Amchitka (DOE).  Thus, the DOE benefited 
from my father’s [Corp of Engineers] expertise/service while on ‘loan’ from the DOD.  Since the 
closure of the Amchitka project (DOE), the island has been restored to its original condition.  . . . 
Therefore, my dad’s trip to Amchitka to inspect equipment which might have been used at the Blair 
Lake project benefited not only DOD but also DOE.  In the common law, this is known as the ‘shared 
Employee’ doctrine, and it subjects both employers to liability for various employment related issues.” 

On May 21, 2003, the Final Adjudication Branch received your letter dated May 21, 2003, along with 
various attachments.  You indicated that the U.S. Army Corps of Engineers was a contractor to the 
DOE for the Amchitka Project, based upon page 319 of an unclassified document you had previously 
submitted in March 2002.  Further, you indicated that [Employee] had traveled to Seward, Alaska to 
inspect equipment used at on-site operations for use on Amchitka Island by the Corps of Engineers for 
the DOE project, and referred to the copy of the Corps of Engineers TDY for Seward travel you 
submitted to the Final Adjudication Branch with your letter of April 18, 2003.  Also, you indicated that 
[Employee] traveled to Amchitka, Island in November 1972 to inspect the equipment referenced 
above, which had been shipped from Seward, Alaska.  You indicated that [Employee] was a mobile 
industrial equipment mechanic, and that his job required him to travel.  You attached the following 
documents in support of your contention that the equipment [Employee] inspected could have included
equipment belonging to the Corps of Engineers:  Job Description, Alaska District, Corps of  Engineers 
(previously submitted), and an Employee Performance Appraisal.  

In addition, you indicated [Employee] was required to travel to remote sites throughout Alaska in order
to perform his job with the Corps of Engineers, and in support of this you referred to your electronic 
mail sent to the Seattle District Office on January 7, 2003.  You indicated that, since [Employee] was 
required to travel to Amchitka as a part of his regular duties as a mobile industrial equipment mechanic,
it was possible that the equipment he inspected on the November 15, 1971 trip to Amchitka included 
equipment owned by the Corps as well as inspection of equipment owned by private contractors.  You 
attached a copy of a document entitled, “Affidavit,” dated May 21, 2003, signed by Erwin L. Long.  
Mr. Long stated that he was head of the Foundations Material Branch for the Corps of Engineers at the 
time of his retirement, and that in 1971 he had been Head of the Rock Design Section.  Mr. Long 
indicated that he did not spend any time on Amchitka Island, that he had known [Employee] since 
1948, and that he “believe[d]” [Employee]’s travel to Amchitka for his job would have required him to 
track equipment belonging to the Corps of Engineers, and that [Employee] would also have 
“performed required maintenance on the equipment before preparing [it] for shipping off Amchitka 
Island.”  Mr. Long also stated that [Employee] would not talk about his work on Amchitka since it was
classified.  Finally, you attached a TDY dated March 4, 1968, as well as a travel voucher/subvoucher 
dated March 15, 1968, to support that [Employee]’s mission to Amchitka had been completed.  

FINDINGS OF FACT
1.         On July 31, 2001, [Claimant] filed a claim for survivor benefits under the EEOICPA as the 
daughter of [Employee].

2.         [Employee] was diagnosed with small cell bronchogenic carcinoma of the lung and chronic 
silicosis.



3.         [Employee] was employed by the U.S. Army Corps of Engineers for the period from July 25, 
1944 to August 11, 1952, at Fort Richardson, Alaska; and from August 11, 1952 to May 30, 1975 at 
Elmendorf Air Force Base, Alaska.

4.         [Employee]’s employment for the U.S. Army Corps of Engineers on TDY assignment at the 
Amchitka Island, Alaska site in November 1971 was in conjunction with a Department of Defense 
venture, the Blair Lakes Project.

CONCLUSIONS OF LAW

The EEOCIPA implementing regulations provide that a claimant may object to any or all of the 
findings of fact or conclusions of law, in the recommended decision.  20 C.F.R. § 30.310.  Further, the 
regulations provide that the Final Adjudication Branch will consider objections by means of a review of
the written record.  20 C.F.R. § 30.312.  The Final Adjudication Branch reviewer will review the record
forwarded by the district office and any additional evidence and/or argument submitted by the 
claimant.  20 C.F.R. § 30.313.  Consequently, the Final Adjudication Branch will consider the overall 
evidence of record in reviewing the written record.  

In order to be awarded benefits under the Energy Employees Occupational Illness Compensation 
Program Act, the covered employee (or his/her eligible survivors), must first establish that the 
employee has been diagnosed with beryllium illness, cancer, or chronic silicosis.  See 42 U.S.C. § 
7384l(15), 20 C.F.R. § 30.110(a).  The evidence to show proof of an occupational illness is not in 
dispute in this case.  The medical evidence establishes that [Employee] was diagnosed with cancer 
(bronchogenic cancer of the lung, small cell type) and chronic silicosis.  Consequently, [Employee] 
was diagnosed with two illnesses potentially covered under the Act.

Employees of a DOE contractor (or their eligible survivors) are entitled under the EEOICPA to seek 
compensation for a cancer as a member of the Special Exposure Cohort (SEC) or through a 
determination that they incurred cancer that was at least as likely as not related to employment at a 
DOE facility.  42 U.S.C. §§ 7384l(14), 7384l(9)(B)(ii)(II).  To be included in the SEC, a DOE 
employee, DOE contractor employee, or atomic weapons employee must have been employed for an 
aggregate of 250 work days before February 1, 1992, at a gaseous diffusion plant located in Paducah, 
Kentucky, Portsmouth, Ohio, or Oak Ridge, Tennessee or employed before January 1, 1974, by the 
DOE or a DOE contractor or subcontractor on Amchitka Island, Alaska, and have been exposed to 
ionizing radiation in the performance of duty related to the Long Shot, Milrow, or Cannikin 
underground nuclear tests.  42 U.S.C. § 7384l(14).  To qualify as a covered employee with cancer, 
members of the SEC need only establish that they contracted a "specified cancer", designated in section
7384l(17) of the EEOICPA, after beginning employment at a DOE facility or atomic weapons 
employer facility.

While the EEOICPA does not contain a specific definition of a DOE contractor, it does contain a 
definition of a DOE contractor employee that, in effect, defines what a DOE contractor is.  Section 
7384l(11) of the EEOICPA defines a DOE contractor employee as:

(A)  An individual who is or was in residence at a Department of Energy facility as a 
researcher for one or more periods aggregating at least 24 months.
(B)  An individual who is or was employed at a Department of Energy facility by-

(i)  an entity that contracted with the Department of Energy to provide 



management and operating, management and integration, or 
environmental remediation at the facility; or 
(ii)  a contractor or subcontractor that provided services, including 
construction and maintenance, at the facility.

The question presented in this case is whether [Employee], an employee of the U.S. Army Corps of 
Engineers was, during the time he spent on Amchitka Island, providing management and operation, 
management and integration or environmental remediation services under a contract between the DOE 
and the Army Corps of Engineers.

The undersigned notes that the Atomic Energy Commission’s Managers Completion Report refers to 
the U.S. Army Corp of Engineers, as a prime contractor for work on Milrow and Cannikin.  The work 
to be performed under that contract consisted of “engineering, procurement, construction 
administration and inspection.”

[Employee]’s “Request and Authorization for TDY Travel of DOD Personnel,” initiated on November 
10 and approved on November 11, 1971, was for the purpose of three days work on Amchitka Island, 
Alaska, for the Department of Defense, Alaska District Corps of Engineers.  The purpose of the TDY 
was to “examine equipment for potential use on Blair Lake Project.”

You submitted the following new documents along with your letter to the Final Adjudication Branch 
dated May 21, 2003:  Employee Performance Appraisal for the period February 1, 1966 to January 31, 
1967; Affidavit of Erwin L. Long dated May 21, 2003; Request and Authorization for Military 
Personnel TDY Travel and Civilian Personnel TDY and PCS Travel, dated March 4, 1968; and Travel 
Voucher or Subvoucher, dated March 15, 1968.  None of the documents submitted establish that 
[Employee] was on Amchitka Island providing services pursuant to a contract with the DOE.

The preponderance of the evidence in this case supports the conclusion that [Employee] was on 
Amchitka Island in November 1971 for the sole purpose of inspecting equipment to be used by the 
Department of Defense on its Blair Lake Project.  The documentation of record refers to the Blair Lake 
Project as a Department of Defense project, and the DOE noted in correspondence dated March 27, 
2003, that research was not able to verify that Blair Lake was a DOE project

While the DOE indicated that [Employee] was issued a dosimetry badge, such evidence may be used 
to establish that he was present on Amchitka Island, not to establish that he was a covered DOE 
employee.  Therefore, [Employee]’s presence on Amchitka Island was to perform work for the 
Department of Defense, and not pursuant to a contract between the DOE and the U.S. Army Corps of 
Engineers.  

The evidence is also insufficient to show covered employment under § 7384r(c) and (d) of the 
EEOICPA for chronic silicosis.  To be a “covered employee with chronic silicosis” it must be 
established that the employee was:

A DOE employee or a DOE contractor employee, who was present for a number of workdays 
aggregating at least 250 work days during the mining of tunnels at a DOE facility located in Nevada or 
Alaska for test or experiments related to an atomic weapon.  

See 42 U.S.C. § 7384r(c) and (d); 20 C.F.R. § 30.220(a).  Consequently, even if the evidence showed 
DOE employment (which it does not since [Employee] worked for the DOD), he was present only 



three days on Amchitka, which is not sufficient for the 250 days required under the Act as a covered 
employee with silicosis.

The undersigned notes that in your objection to the recommended decision, you referred to a “shared 
employee” doctrine which you believe should be applied to this claim.  You contend that on March 5, 
1968, [Employee] was sent to Seward, Alaska to “Inspect equipment going to Amchitka, which might 
have been used at the Blair Lake project [to benefit] not only DOD but also DOE.”  No provision in the
Act refers to a “shared employee” doctrine.  Given the facts of this case, coverage could only be 
established if [Employee] was on Amchitka Island providing services pursuant to a contract with the 
DOE, evidence of which is lacking in this case.  

It is the claimant’s responsibility to establish entitlement to benefits under the EEOICPA.  The 
EEOICPA regulations at § 30.111(a) state that the claimant bears the burden of proving by a 
preponderance of the evidence, the existence of each and every criterion under any compensable claim 
category set forth in section 30.110.  Proof by a preponderance of the evidence means that it is more 
likely than not that the proposition to be proved is true.  Subject to the exceptions expressly provided in
the Act and regulations, the claimant also bears the burden of providing the Office of Workers’ 
Compensation Programs all written medical documentation, contemporaneous records, or other records
and documents necessary to establish any and all criteria for benefits set forth in the regulations.  See 
20 C.F.R. § 30.111(a).

Although you submitted medical evidence to show covered illnesses due to cancer and chronic 
silicosis, the evidence of record is insufficient to establish that [Employee] engaged in covered 
employment.  Therefore, your claim must be denied for lack of proof of covered employment under the
EEOICPA.

Seattle, Washington

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch  

EEOICPA Fin. Dec. No. 27798-2003 (Dep’t of Labor, June 20, 2003)

NOTICE OF FINAL DECISION 

This is the decision of the Final Adjudication Branch concerning your claims for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  Upon a careful review of the facts and an independent review of the record, the 
Final Adjudication Branch concludes that the evidence of record is insufficient to allow compensation 
under the Act.  Accordingly, your claims for benefits are denied. 

STATEMENT OF THE CASE

On April 11, 2002, [Claimant 1] filed a Form EE-2 (Claim for Survivor Benefits under the EEOICPA),
stating that he was the son of [Employee], who was diagnosed with pharyngeal cancer.  An additional 
claim followed thereafter from [Claimant 2] on October 20, 2002.  [Claimant 1] also completed a 
Form EE-3, Employment History, indicating that [Employee] worked for Standard Oil Company, from 



1950 to 1961; the State of Alaska as Deputy Director of Veterans Affairs, from 1961 to 1964; the State 
of Alaska Department of Military Affairs, Alaska Disaster Office, from 1965 to 1979 (where it was 
believed he wore a dosimetry badge); and, for the American Legion from 1979 to 1985.  

In correspondence dated June 24, 2002, a representative of the Department of Energy (DOE) indicated 
that they had no employment information regarding [Employee], but that he had been issued film 
badges at the Amchitka Test Site on the following dates:  October 28, 1965; September 30, 1969; and, 
September 21, 1970.  You also submitted a completed Form EE-4 (Employment Affidavit) signed by 
Don Lowell, your father’s supervisor at the State of Alaska, Department of Public Safety, Division of 
Civil Defense.  According to Mr. Lowell, your father was a radiological officer for the State of Alaska 
and accompanied him to Amchitka Island for Project Longshot on November 29, 1965, and the Milrow
Test on October 2, 1969, as a representative of the State of Alaska.  

Additional documentation submitted in support of your claim included copies of your birth certificates, 
a marriage certificate documenting [Name of Claimant 2 at Birth]’s marriage to [Husband], and the 
death certificate for [Employee], indicating that he was widowed at the time of his death on May 10, 
1993.  In addition, you provided medical documentation reflecting a diagnosis of squamous cell 
carcinoma of the pharyngeal wall in November 1991.

On November 8, 2002, the Seattle district office issued a recommended decision that concluded that 
[Employee] was a covered employee as defined in § 7384l(9)(A) of the Act and an eligible member of 
the Special Exposure Cohort as defined in § 7384l(14)(B) of the EEOICPA, who was diagnosed as 
having a specified cancer, specifically cancer of the hypopharynx, as defined in § 7384l(17) of the Act. 
See 42 U.S.C. 7384l(9)(A), (14)(B), (17).  The district office further concluded that you were eligible 
survivors of [Employee] as outlined in § 7384s(e)(3) of the Act, and that you were each entitled to 
compensation in the amount of $75,000 pursuant to § 7384s(a)(1) and (e)(1) of the EEOICPA.  See 42 
U.S.C. §§ 7384s(a)(1) and (e)(1).

On December 20, 2002, the Final Adjudication Branch issued a Remand Order in this case on the basis 
that the evidence of record did not establish that [Employee] was a member of the “Special Exposure 
Cohort,” as required by the Act.  The Seattle district office was specifically directed to determine 
whether the Department of Energy and the State of Alaska, Department of Public Safety, Division of 
Civil Defense, had a contractual relationship.  

In correspondence dated January 17, 2003, Don Lowell elaborated further on your father’s employment
and his reasons for attending the nuclear testing on Amchitka Island.  According to Mr. Lowell, the 
Atomic Energy Commission (AEC) invited the governors of Alaska to send representatives to witness 
all three tests on Amchitka Island (Longshot, Milrow, and Cannikin).  As such, [Employee] attended 
both the Longshot and Milrow tests as a guest of the Atomic Energy Commission, which provided 
transportation, housing and food, and assured the safety and security of those representatives.  

On February 4, 2003, the district office received an electronic mail transmission from Karen Hatch, 
Records Management Program Officer at the National Nuclear Security Agency.  Ms. Hatch indicated 
that she had been informed by the former senior DOE Operations Manager on Amchitka Island that 
escorts were not on the site to perform work for the AEC, but were most likely there to provide a 
service to the officials from the State of Alaska. 

In correspondence dated February 11, 2003, a representative of the State of Alaska, Department of 



Public Safety, Division of Administrative Services, indicated that there was no mention of Amchitka or 
any sort of agreement with the Department of Energy in [Employee]’s personnel records, but that the 
absence of such reference did not mean that he did not go to Amchitka or that a contract did not exist.  
He further explained that temporary assignments were not always reflected in these records and 
suggested that the district office contact the Department of Military and Veterans Affairs to see if they 
had any record of an agreement between the State of Alaska and the DOE.  By letter dated March 13, 
2003, the district office contacted the Department of Military and Veterans Affairs and requested 
clarification as to [Employee]’s employment with the State of Alaska and assignment(s) to Amchitka 
Island.  No response to this request was received.

On April 16, 2003, the S eattle district office recommended denial of your claims.  The district office 
concluded that you did not submit employment evidence as proof that [Employee] was a member of 
the “Special Exposure Cohort” as defined by § 7384l(14)(B) of the Act, as the evidence did not 
establish that he had been present at a covered facility as defined under § 7384l(12) of the Act, while 
working for the Department of Energy or any of its covered contractors, subcontractors or vendors as 
defined under § 7384l(11) of the Act, during a covered time period.  See 42 U.S.C. § 7384l(11), (12).  
The district office further concluded that you were not entitled to compensation as outlined under § 
7384s(e)(1) of the Act.  See 42 U.S.C. § 7384s(e)(1).  

FINDINGS OF FACT

1.         On April 11 and October 20, 2002, [Claimant 1] and [Claimant 2], respectively, filed claims 
for survivor benefits under the EEOICPA as the children of [Employee].

2.         [Employee] was diagnosed as having squamous cell carcinoma of the hypopharynx.

3.         [Employee] was employed by the State of Alaska, Civil Defense Division, and was present on 
Amchitka Island for Project Longshot on November 29, 1965, and the Milrow Test on October 2, 
1969.   

4.         [Employee]’s employment with the State of Alaska, Civil Defense Division, on assignment to 
Amchitka Island, Alaska, was as a representative of the governor of Alaska. 

CONCLUSIONS OF LAW

The undersigned has reviewed the recommended decision issued by the Seattle district office on April 
16, 2003.  I find that you have not filed any objections to the recommended decision as provided by § 
30.316(a) of the regulations, and that the 60-day period for filing such objections, as provided for in § 
30.310(a) has expired.  See 20 C.F.R. §§ 30.310(a), 30.316(a).  

In order to be awarded benefits under the Energy Employees Occupational Illness Compensation 
Program Act, the covered employee (or his/her eligible survivors), must first establish that the 
employee has been diagnosed with beryllium illness, cancer, or chronic silicosis.  See 42 U.S.C. § 
7384l(15), 20 C.F.R. § 30.110(a).  The evidence to show proof of an occupational illness is not in 
dispute in this case.  The medical evidence establishes that [Employee] was diagnosed as having 
squamous cell carcinoma of the hypopharynx.  Consequently, [Employee] was diagnosed with an 
illness covered under the Act.



Employees of a DOE contractor (or their eligible survivors) are entitled under the EEOICPA to seek 
compensation for a cancer as a member of the Special Exposure Cohort (SEC) or through a 
determination that they incurred cancer that was at least as likely as not related to employment at a 
DOE facility.  42 U.S.C. §§ 7384l(14), 7384l(9)(B)(ii)(II).  To be included in the SEC, a DOE 
employee, DOE contractor employee, or atomic weapons employee must have been employed for an 
aggregate of 250 work days before February 1, 1992, at a gaseous diffusion plant located in Paducah, 
Kentucky, Portsmouth, Ohio, or Oak Ridge, Tennessee, or employed before January 1, 1974, by the 
DOE or a DOE contractor or subcontractor on Amchitka Island, Alaska, and exposed to ionizing 
radiation in the performance of duty related to the Long Shot, Milrow, or Cannikin underground 
nuclear tests.  42 U.S.C. § 7384l(14).  To qualify as a covered employee with cancer, members of the 
SEC need only establish that they contracted a "specified cancer," designated in § 7384l(17) of the 
EEOICPA, after beginning employment at a DOE facility or atomic weapons employer facility.

While the EEOICPA does not contain a specific definition of a DOE contractor, it does contain a 
definition of a DOE contractor employee that, in effect, defines what a DOE contractor is.  Section 
7384l(11) of the EEOICPA defines a DOE contractor employee as:

(A)  An individual who is or was in residence at a Department of Energy facility as a 
researcher for one or more periods aggregating at least 24 months.
(B)  An individual who is or was employed at a Department of Energy facility by-

(i)  an entity that contracted with the Department of Energy to provide 
management and operating, management and integration, or 
environmental remediation at the facility; or 
 
(ii)  a contractor or subcontractor that provided services, including 
construction and maintenance, at the facility.

The question presented in this case is whether [Employee], an employee of the State of Alaska, was, 
during the time he spent on Amchitka Island, providing management and operation, management and 
integration or environmental remediation services under a contract between the DOE and the State of 
Alaska.

The undersigned notes that the Atomic Energy Commission’s Managers Completion Report refers to 
the State of Alaska as a prime contractor for work on Milrow and Cannikin.  The work to be performed 
under that contract consisted of police protection.

According to Don Lowell, [Employee]’s supervisor at the time of his assignment to Amchitka Island, 
your father was not an employee of any contractor or the AEC at the time of his visit to Amchitka 
Island.  Rather, he was an invited guest of the AEC requested to witness the atomic testing as a 
representative of the governor of Alaska.  

The preponderance of the evidence in this case supports the conclusion that [Employee] was on 
Amchitka Island for the sole purpose of witnessing the atomic testing as a representative of the 
governor of Alaska.  While the DOE indicated that [Employee] was issued a dosimetry badge on three 
occasions, such evidence may be used to establish that he was present on Amchitka Island, not to 
establish that he was a covered DOE employee.  Therefore, [Employee]’s presence on Amchitka Island
was to perform work for the State of Alaska, as a representative of the governor, and not pursuant to a 
contract between the DOE and the State of Alaska.  



It is the claimant’s responsibility to establish entitlement to benefits under the EEOICPA.  The 
EEOICPA regulations at § 30.111(a) state that the claimant bears the burden of proving by a 
preponderance of the evidence, the existence of each and every criterion under any compensable claim 
category set forth in § 30.110.  Proof by a preponderance of the evidence means that it is more likely 
than not that the proposition to be proved is true.  Subject to the exceptions expressly provided in the 
Act and regulations, the claimant also bears the burden of providing the Office of Workers’ 
Compensation Programs all written medical documentation, contemporaneous records, or other records
and documents necessary to establish any and all criteria for benefits set forth in the regulations.  See 
20 C.F.R. § 30.111(a).

Although you submitted medical evidence to show a covered illness manifested by squamous cell 
carcinoma of the hypopharynx, the evidence of record is insufficient to establish that [Employee] 
engaged in covered employment.  Therefore, your claims must be denied for lack of proof of covered 
employment under the EEOICPA.

Seattle, Washington

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch  

EEOICPA Fin. Dec. No. 34291-2003 (Dep’t of Labor, August 1, 2003)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for benefits is 
denied.

STATEMENT OF THE CASE

On August 2, 2002, you filed a Claim for Benefits under the EEOICPA, form EE-1, through the 
Paducah Resource Center.    On the EE-1 form, you indicated that the condition for which you filed 
your claim was kidney cancer.  You submitted medical records from 1993 to 2001 that showed you had 
a nephrectomy in April of 1996.  Medical records from Western Baptist Hospital from April of 1996 
included an operative report for a right radical nephrectomy and a pathology report that confirmed the 
diagnosis of large renal cell carcinoma.

You also submitted a Form EE-3 indicating that you were employed as a conservation office for the 
Kentucky Department of Fish and Wildlife at the Paducah Gaseous Diffusion Plant (GDP) from 1969 
to 1973.  You submitted a Department of Energy (DOE) License for Non-Federal Use of Property for 
the purpose of wildlife development beginning September 4, 1953 and continuing indefinitely.  You 
also submitted a DOE License for Non-Federal Use of Property for the period January 1, 1990 to 
December 31, 1995, and you submitted a DOE License for Non-Federal Use of Property for bow deer 
hunts for the period January 1, 1996 to December 31, 2000.



In addition, you submitted a copy of the five year plan and budget for the West Kentucky Wildlife 
Management Area for the period July 1, 1985 to June 30, 1990.  You submitted an April 4, 1958 letter 
from the “Assistant General Counsel” noting that a corrected Quitclaim Deed from the United States of
America to the State of Kentucky had been prepared and an August 21, 1989 report from the General 
Services Administration concluding that the State of Kentucky, Fish and Wildlife Division, was in 
compliance with the terms of the conveyance of these lands.  You submitted an October 6, 1959 letter 
from Atomic Energy Commission (AEC) referencing a grant to the Commonwealth of Kentucky and 
the Department of Fish and Wildlife Resources of a license and permission to enter a portion of the 
AEC’s lands for the purpose of developing the wildlife on the property and conducting bird dog field 
trials.  This letter extended the license and permission to additional lands.  In an October 14, 1959 
letter, the Director of the Division of Game recommended to the Governor of Kentucky that the license 
and permission to use the AEC lands be accepted.  He noted that the Division would have no pecuniary
obligation for use of the land, apart from patrolling, posting and protecting the land licensed for use by 
the Division of Fish and Wildlife Resources.

You submitted forms EE-4 from Shirley Beauchamp and Phillip Scott Beauchamp stating you worked 
for the Department of Fish and Wildlife at the Paducah GDP from 1968 to 1973.  Social Security 
Earnings records were submitted showing employment with the state of Kentucky from 1971 to 1973.  
The Department of Energy advised the district office, however, that DOE had no information regarding
your employment.

On November 15, 2002, the district office issued a recommended decision concluding that you were 
not employed by an entity that contracted with the DOE to provide “management and operating, 
management and integration, or environmental remediation” as set forth in 42 U.S.C. § 7384l(11)(B)(i) 
and (ii) and that, accordingly, you were not a covered DOE contractor.  The district office therefore 
recommended that benefits be denied

On December 23, 2002, you filed an objection to the recommended decision and requested a hearing.  
An oral hearing was held on February 26, 2003.  At the hearing, you testified that you worked for the 
Kentucky Department of Fish and Wildlife from 1971 to 1973 and that you worked at the Paducah 
GDP and its surrounding grounds.  You testified that your duties included patrolling the perimeter of 
the fenced portion of the plant and building two bridges and that you entered the plant through the main
gate on a regular basis to remove animals that got into the GDP.  You testified that you did not enter 
any of the buildings inside the fenced area of the GDP.  You described other duties you performed 
during this period of employment, and you testified that you checked hunting and fishing licenses and 
controlled hunting at the reserve.  You testified also that you participated in game sampling in 
conjunction with the DOE prior to the hunting season and that DOE would collect specific body parts 
provided by the Department of Fish and Wildlife and ship them for sampling.

FINDINGS OF FACT

You filed a claim for benefits under the EEOICPA on August 2, 2002.  You were employed by the State
of Kentucky, Department of Fish and Wildlife from 1971 to 1973.  You were diagnosed with kidney 
cancer on or about April 13, 1996.  You have not established that you worked in employment covered 
under the EEOICPA.

CONCLUSIONS OF LAW



A covered employee is eligible for compensation under the EEOICPA for an “occupational illness,” 
which is defined in § 7384l(15) of the EEOICPA as “a covered beryllium illness, cancer referred to in §
7384l(9)(B) of this title, specified cancer, or chronic silicosis, as the case may be.” 42 U.S.C. § 
7384l(15). A “covered employee” is eligible for compensation under EEOICPA for a specified 
“occupational illness.”   A “covered employee,” as defined in §§ 7384l(1),7384l(3),7384l(7),7384l(9), 
7384l(11) and § 7384r of the EEOICPA,  includes employees of private companies (an entity “other 
than the United States”, per § 7384l(4)) which provided radioactive materials to the United States for 
the production of atomic weapons, employees at Department of Energy facilities or test sites (§ 
7384l(12)), and employees of Department of Energy contractors, subcontractors, or beryllium vendors. 
42 U.S.C. §§ 7384l(1),(3),(7),(9), (11); 7384r.  Section 7384(l)(11)(B)(I and ii) defines a “Department 
of Energy contractor employee” to include 

“An individual who is or was employed at a Department of Energy facility by—

(i)                           an entity that contracted with the Department of Energy to provide 
management and operating, management and integration, or environmental 
remediation at the facility; or

(ii)                         a contractor or subcontractor that provided services, including construction 
and maintenance, at the facility.”

The DEEOIC has further addressed the issues of how a “contractor or subcontractor” may be defined, 
as well as whether employees of state or federal governments may be considered DOE contractor 
employees, in EEOICPA Bulletins No. 03-27 (issued May 28, 2003) and No. 03-26 (issued June 3, 
2003).  The following definitions have been adopted by the DEEOIC:

Contractor – An entity engaged in a contractual business arrangement with the Department of Energy 
to provide services, produce materials or manage operations at a beryllium vendor or Department of 
Energy facility.

Subcontractor – An entity engaged in a contracted business arrangement with a beryllium vendor 
contractor or a contractor of the Department of Energy to provide a service at a beryllium vendor or 
Department of Energy facility. 

Contract -  An agreement to perform a service in exchange for compensation, usually memorialized by
a memorandum of understanding, a cooperative agreement, an actual written contract, or any form of 
written or implied agreement, is considered a contract for the purpose of determining whether an entity 
is a “DOE contractor.”

For a civilian employee of a state or federal government agency to be considered a DOE contractor 
employee, it must be shown that the government agency employing that individual entered into a 
contract with the DOE for the accomplishment of one or more services it was not statutorily obligated 
to perform and that the DOE compensated the agency for that activity.

There is no evidence that the DOE compensated the State of Kentucky, Department of Fish and 
Wildlife Resources, for any services on behalf of the Department of Energy.  The State of Kentucky 
was simply given permission to use federal land.  The fact that the State of Kentucky was not required 
to provide any fees for use of federal property does not, conversely, show that the Department of 



Energy compensated the State of Kentucky for services provided by the State.  The evidence of record 
shows simply that the Department of Energy or AEC gave permission for the State of Kentucky to use 
certain of its lands in order to conduct bird dog trials or hunting or fishing or similar activities.  The 
Fish and Wildlife division was responsible for the activities that it would otherwise be responsible for 
under state law.  The quitclaim deed to certain lands was not compensation to the State of Kentucky for
any services performed for the Department of Energy, but was conveyed to the State of Kentucky for 
the purpose of management for wildlife purposes.  The mere presence of an individual on DOE-owned 
property does not confer covered employment status.

For the foregoing reasons, the undersigned must find that you have not established your claim for 
compensation under the EEOICPA and hereby denies your claim for compensation.

Cleveland, Ohio

Anthony Zona

Hearing Representative

EEOICPA Fin. Dec. No. 27798-2003 (Dep’t of Labor, June 20, 2003)

NOTICE OF FINAL DECISION 

This is the decision of the Final Adjudication Branch concerning your claims for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  Upon a careful review of the facts and an independent review of the record, the 
Final Adjudication Branch concludes that the evidence of record is insufficient to allow compensation 
under the Act.  Accordingly, your claims for benefits are denied. 

STATEMENT OF THE CASE

On April 11, 2002, [Claimant 1] filed a Form EE-2 (Claim for Survivor Benefits under the EEOICPA),
stating that he was the son of [Employee], who was diagnosed with pharyngeal cancer.  An additional 
claim followed thereafter from [Claimant 2] on October 20, 2002.  [Claimant 1] also completed a 
Form EE-3, Employment History, indicating that [Employee] worked for Standard Oil Company, from 
1950 to 1961; the State of Alaska as Deputy Director of Veterans Affairs, from 1961 to 1964; the State 
of Alaska Department of Military Affairs, Alaska Disaster Office, from 1965 to 1979 (where it was 
believed he wore a dosimetry badge); and, for the American Legion from 1979 to 1985.  

In correspondence dated June 24, 2002, a representative of the Department of Energy (DOE) indicated 
that they had no employment information regarding [Employee], but that he had been issued film 
badges at the Amchitka Test Site on the following dates:  October 28, 1965; September 30, 1969; and, 
September 21, 1970.  You also submitted a completed Form EE-4 (Employment Affidavit) signed by 
Don Lowell, your father’s supervisor at the State of Alaska, Department of Public Safety, Division of 
Civil Defense.  According to Mr. Lowell, your father was a radiological officer for the State of Alaska 
and accompanied him to Amchitka Island for Project Longshot on November 29, 1965, and the Milrow
Test on October 2, 1969, as a representative of the State of Alaska.  

Additional documentation submitted in support of your claim included copies of your birth certificates, 



a marriage certificate documenting [Name of Claimant 2 at Birth]’s marriage to [Husband], and the 
death certificate for [Employee], indicating that he was widowed at the time of his death on May 10, 
1993.  In addition, you provided medical documentation reflecting a diagnosis of squamous cell 
carcinoma of the pharyngeal wall in November 1991.

On November 8, 2002, the Seattle district office issued a recommended decision that concluded that 
[Employee] was a covered employee as defined in § 7384l(9)(A) of the Act and an eligible member of 
the Special Exposure Cohort as defined in § 7384l(14)(B) of the EEOICPA, who was diagnosed as 
having a specified cancer, specifically cancer of the hypopharynx, as defined in § 7384l(17) of the Act. 
See 42 U.S.C. 7384l(9)(A), (14)(B), (17).  The district office further concluded that you were eligible 
survivors of [Employee] as outlined in § 7384s(e)(3) of the Act, and that you were each entitled to 
compensation in the amount of $75,000 pursuant to § 7384s(a)(1) and (e)(1) of the EEOICPA.  See 42 
U.S.C. §§ 7384s(a)(1) and (e)(1).

On December 20, 2002, the Final Adjudication Branch issued a Remand Order in this case on the basis 
that the evidence of record did not establish that [Employee] was a member of the “Special Exposure 
Cohort,” as required by the Act.  The Seattle district office was specifically directed to determine 
whether the Department of Energy and the State of Alaska, Department of Public Safety, Division of 
Civil Defense, had a contractual relationship.  

In correspondence dated January 17, 2003, Don Lowell elaborated further on your father’s employment
and his reasons for attending the nuclear testing on Amchitka Island.  According to Mr. Lowell, the 
Atomic Energy Commission (AEC) invited the governors of Alaska to send representatives to witness 
all three tests on Amchitka Island (Longshot, Milrow, and Cannikin).  As such, [Employee] attended 
both the Longshot and Milrow tests as a guest of the Atomic Energy Commission, which provided 
transportation, housing and food, and assured the safety and security of those representatives.  

On February 4, 2003, the district office received an electronic mail transmission from Karen Hatch, 
Records Management Program Officer at the National Nuclear Security Agency.  Ms. Hatch indicated 
that she had been informed by the former senior DOE Operations Manager on Amchitka Island that 
escorts were not on the site to perform work for the AEC, but were most likely there to provide a 
service to the officials from the State of Alaska. 

In correspondence dated February 11, 2003, a representative of the State of Alaska, Department of 
Public Safety, Division of Administrative Services, indicated that there was no mention of Amchitka or 
any sort of agreement with the Department of Energy in [Employee]’s personnel records, but that the 
absence of such reference did not mean that he did not go to Amchitka or that a contract did not exist.  
He further explained that temporary assignments were not always reflected in these records and 
suggested that the district office contact the Department of Military and Veterans Affairs to see if they 
had any record of an agreement between the State of Alaska and the DOE.  By letter dated March 13, 
2003, the district office contacted the Department of Military and Veterans Affairs and requested 
clarification as to [Employee]’s employment with the State of Alaska and assignment(s) to Amchitka 
Island.  No response to this request was received.

On April 16, 2003, the S eattle district office recommended denial of your claims.  The district office 
concluded that you did not submit employment evidence as proof that [Employee] was a member of 
the “Special Exposure Cohort” as defined by § 7384l(14)(B) of the Act, as the evidence did not 
establish that he had been present at a covered facility as defined under § 7384l(12) of the Act, while 



working for the Department of Energy or any of its covered contractors, subcontractors or vendors as 
defined under § 7384l(11) of the Act, during a covered time period.  See 42 U.S.C. § 7384l(11), (12).  
The district office further concluded that you were not entitled to compensation as outlined under § 
7384s(e)(1) of the Act.  See 42 U.S.C. § 7384s(e)(1).  

FINDINGS OF FACT

1.         On April 11 and October 20, 2002, [Claimant 1] and [Claimant 2], respectively, filed claims 
for survivor benefits under the EEOICPA as the children of [Employee].

2.         [Employee] was diagnosed as having squamous cell carcinoma of the hypopharynx.

3.         [Employee] was employed by the State of Alaska, Civil Defense Division, and was present on 
Amchitka Island for Project Longshot on November 29, 1965, and the Milrow Test on October 2, 
1969.   

4.         [Employee]’s employment with the State of Alaska, Civil Defense Division, on assignment to 
Amchitka Island, Alaska, was as a representative of the governor of Alaska. 

CONCLUSIONS OF LAW

The undersigned has reviewed the recommended decision issued by the Seattle district office on April 
16, 2003.  I find that you have not filed any objections to the recommended decision as provided by § 
30.316(a) of the regulations, and that the 60-day period for filing such objections, as provided for in § 
30.310(a) has expired.  See 20 C.F.R. §§ 30.310(a), 30.316(a).  

In order to be awarded benefits under the Energy Employees Occupational Illness Compensation 
Program Act, the covered employee (or his/her eligible survivors), must first establish that the 
employee has been diagnosed with beryllium illness, cancer, or chronic silicosis.  See 42 U.S.C. § 
7384l(15), 20 C.F.R. § 30.110(a).  The evidence to show proof of an occupational illness is not in 
dispute in this case.  The medical evidence establishes that [Employee] was diagnosed as having 
squamous cell carcinoma of the hypopharynx.  Consequently, [Employee] was diagnosed with an 
illness covered under the Act.

Employees of a DOE contractor (or their eligible survivors) are entitled under the EEOICPA to seek 
compensation for a cancer as a member of the Special Exposure Cohort (SEC) or through a 
determination that they incurred cancer that was at least as likely as not related to employment at a 
DOE facility.  42 U.S.C. §§ 7384l(14), 7384l(9)(B)(ii)(II).  To be included in the SEC, a DOE 
employee, DOE contractor employee, or atomic weapons employee must have been employed for an 
aggregate of 250 work days before February 1, 1992, at a gaseous diffusion plant located in Paducah, 
Kentucky, Portsmouth, Ohio, or Oak Ridge, Tennessee, or employed before January 1, 1974, by the 
DOE or a DOE contractor or subcontractor on Amchitka Island, Alaska, and exposed to ionizing 
radiation in the performance of duty related to the Long Shot, Milrow, or Cannikin underground 
nuclear tests.  42 U.S.C. § 7384l(14).  To qualify as a covered employee with cancer, members of the 
SEC need only establish that they contracted a "specified cancer," designated in § 7384l(17) of the 
EEOICPA, after beginning employment at a DOE facility or atomic weapons employer facility.

While the EEOICPA does not contain a specific definition of a DOE contractor, it does contain a 



definition of a DOE contractor employee that, in effect, defines what a DOE contractor is.  Section 
7384l(11) of the EEOICPA defines a DOE contractor employee as:

(A)  An individual who is or was in residence at a Department of Energy facility as a 
researcher for one or more periods aggregating at least 24 months.
(B)  An individual who is or was employed at a Department of Energy facility by-

(i)  an entity that contracted with the Department of Energy to provide 
management and operating, management and integration, or 
environmental remediation at the facility; or 
(ii)  a contractor or subcontractor that provided services, including 
construction and maintenance, at the facility.

The question presented in this case is whether [Employee], an employee of the State of Alaska, was, 
during the time he spent on Amchitka Island, providing management and operation, management and 
integration or environmental remediation services under a contract between the DOE and the State of 
Alaska.

The undersigned notes that the Atomic Energy Commission’s Managers Completion Report refers to 
the State of Alaska as a prime contractor for work on Milrow and Cannikin.  The work to be performed 
under that contract consisted of police protection.

According to Don Lowell, [Employee]’s supervisor at the time of his assignment to Amchitka Island, 
your father was not an employee of any contractor or the AEC at the time of his visit to Amchitka 
Island.  Rather, he was an invited guest of the AEC requested to witness the atomic testing as a 
representative of the governor of Alaska.  

The preponderance of the evidence in this case supports the conclusion that [Employee] was on 
Amchitka Island for the sole purpose of witnessing the atomic testing as a representative of the 
governor of Alaska.  While the DOE indicated that [Employee] was issued a dosimetry badge on three 
occasions, such evidence may be used to establish that he was present on Amchitka Island, not to 
establish that he was a covered DOE employee.  Therefore, [Employee]’s presence on Amchitka Island
was to perform work for the State of Alaska, as a representative of the governor, and not pursuant to a 
contract between the DOE and the State of Alaska.  

It is the claimant’s responsibility to establish entitlement to benefits under the EEOICPA.  The 
EEOICPA regulations at § 30.111(a) state that the claimant bears the burden of proving by a 
preponderance of the evidence, the existence of each and every criterion under any compensable claim 
category set forth in § 30.110.  Proof by a preponderance of the evidence means that it is more likely 
than not that the proposition to be proved is true.  Subject to the exceptions expressly provided in the 
Act and regulations, the claimant also bears the burden of providing the Office of Workers’ 
Compensation Programs all written medical documentation, contemporaneous records, or other records
and documents necessary to establish any and all criteria for benefits set forth in the regulations.  See 
20 C.F.R. § 30.111(a).

Although you submitted medical evidence to show a covered illness manifested by squamous cell 
carcinoma of the hypopharynx, the evidence of record is insufficient to establish that [Employee] 
engaged in covered employment.  Therefore, your claims must be denied for lack of proof of covered 
employment under the EEOICPA.



Seattle, Washington

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch  

EEOICPA Fin. Dec. No. 30971-2002 (Dep’t of Labor, March 15, 2004)

NOTICE OF FINAL DECISION REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for benefits is 
denied.

STATEMENT OF THE CASE

On June 10, 2002, you filed a Claim for Survivor Benefits under the EEOICPA, form EE-2, with the 
Denver district office, as the spouse of the employee, for multiple myeloma.  You indicated on the EE-3
form that your husband was employed by the U.S. Coast and Geodetic Survey at various locations, 
including the Nevada Test Site, from early 1951 to December 1953.  

You also submitted marriage certificate and death certificates establishing that you were married to the 
employee from March 7, 1953 until his death on November 5, 1999, tax forms confirming his 
employment with the U.S. Coast and Geodetic Survey in 1951 and 1952 and a document from the 
Nevada Field Office of the Department of Energy (DOE) indicating that they had records of your 
husband having been exposed to radiation in 1951 and 1952.  Additionally, you submitted a document 
stating that your claim under the Radiation Exposure Compensation Act had been approved in the 
amount of $75,000; you stated that you had declined to accept the award and that was confirmed by a 
representative of the Department of Justice on August 12, 2002.

On July 1, 2002, you were informed of the medical evidence needed to support that your husband had 
cancer.  You submitted records of medical treatment, including a pathology report of April 19, 1993, 
confirming that he was diagnosed with multiple myeloma.    

On July 22, 2002, a DOE official stated that, to her knowledge, your husband’s employers were not 
Department of Energy contractors or subcontractors.  On July 29, 2002, you were advised of the type 
of evidence you could submit to support that your husband had employment which would give rise to 
coverage under the Act, and given 30 days to submit such evidence.  You submitted statements from 
co-workers confirming that he did work at the Nevada Test Site for a period from October to December
1951 and again for a few weeks in the spring of 1952.  

On August 29, 2002, the district office issued a recommended decision that concluded that you were 
not entitled to compensation benefits because the evidence did not establish that your husband was a 
covered employee. 

By letter dated September 20, 2002, your representative objected to the recommended decision, stating 



that your husband was a covered employee in that he worked at the Test Site while employed by the 
U.S. Coast and Geodetic Survey, which was a contractor of the Atomic Energy Commission (AEC), a 
predecessor agency of the DOE.  The representative also submitted documents which indicated that the
U.S. Coast and Geodetic Survey performed work, including offering technical advice and conducting 
surveys, for other government agencies, including the AEC and the military, and that it was covered by 
a cooperative agreement between the Secretary of Commerce and the Secretary of the Army.  On April 
1, 2003, the case was remanded to the district office for the purpose of determining whether your 
husband’s work at the Nevada Test Site was performed under a “contract” between the DOE and the 
U.S. Coast and Geodetic Survey.

The documents submitted by your representative were forwarded to the DOE, which responded on May
28, 2003 that dosimetry records existed for your husband “showing that he was with the USC&GS but 
after further research it was established that the USC&GS was in fact not a contractor or subcontractor 
of the AEC during those years.”  The documents were also reviewed by the Branch of Policy, 
Regulations and Procedures in our National Office.  On November 7, 2003, the district office issued a 
recommended decision to deny your claim.  The decision stated that the evidence submitted did not 
support that the U.S. Coast and Geodetic Survey was a contractor of the DOE at the Nevada Test Site, 
and, concluded that you were not entitled to benefits under § 7384s of the EEOICPA as your husband 
was not a covered employee under § 7384l.  42 U.S.C. §§ 7384l and 7384s. 

In a letter dated January 7, 2004, your representative objected to the recommended decision.  He did 
not submit additional evidence but did explain why he believes the evidence already submitted was 
sufficient to support that your husband was a covered employee under the Act.  Specifically, he stated 
that the evidence supported that your husband worked at the Nevada Test Site in 1951 and 1952 in the 
course of his employment with the U.S. Coast and Geodetic Survey, an agency which was performing a
survey at the request of the AEC, and that the latter agency issued him a badge which established that 
he was exposed to radiation while working there.  He argued that one must reasonably conclude from 
these facts that his work at the Nevada Test Site did constitute covered employment under the 
EEOICPA.  

FINDINGS OF FACT

You filed a claim for survivor benefits under the EEOICPA on June 10, 2002.

You were married to the employee from March 7, 1953 until his death on November 5, 1999.

Medical records, including a pathology report, confirmed he was diagnosed with multiple myeloma in 
April 1993.

In the course of his employment by the U.S. Coast and Geodetic Survey, your husband worked, and 
was exposed to radiation, at the Nevada Test Site, a DOE facility.  

The evidence does not support, and the Department of Energy has denied, that the U.S. Coast and 
Geodetic Survey was a contractor of the DOE at the time your husband worked at the Nevada Test Site.

CONCLUSIONS OF LAW

A claimant who receives a recommended denial from the district office is entitled to file objections to 



the decision, pursuant to 20 C.F.R. § 30.310.  The same section of the regulations provides that in filing
objections, the claimant must identify his objections as specifically as possible.  In reviewing any 
objections submitted, under 20 C.F.R. § 30.313, the Final Adjudication Branch will review the written 
record, any additional evidence or argument submitted by the claimant, and conduct any additional 
investigation determined to be warranted in the case.  I have reviewed the record in this case and your 
representative’s letter of January 2, 2004 and must conclude that no further investigation is warranted.

The purpose of the EEOICPA, as stated in its § 7384d(b), is to provide for “compensation of covered 
employees and, where applicable, survivors of such employees, suffering from illnesses incurred by 
such employees in the performance of duty for the Department of Energy and certain of its contractors 
and subcontractors.”  42 U.S.C. § 7384d(b).   

A “covered employee with cancer” includes, pursuant to § 7384l(9)(B) of the Act, an individual who is 
a “Department of Energy contractor employee who contracted…cancer after beginning employment at 
a Department of Energy facility.”  Under § 7384l(11), a “Department of Energy contractor employee” 
may be an individual who “was employed at a Department of energy facility by…an entity that 
contracted with the Department of Energy to provide management and operating, management and 
integration, or environmental remediation at the facility; or…a contractor or subcontractor that 
provided services, including construction and maintenance, at the facility.”  42 U.S.C. § 7384l(9)(B),
(11).

EEOICPA Bulletin NO. 03-26 states that “a civilian employee of a state or federal government agency 
can be considered a ‘DOE contractor employee’ if the government agency employing that individual is 
(1) found to have entered into a contract with DOE for the accomplishment of…services it was not 
statutorily obligated to perform, and (2) DOE compensated the agency for that activity.”  The same 
Bulletin goes on to define a “contract” as “an agreement that something specific is to be done in return 
for some payment or consideration.”     

Section 30.111(a) states that “Except where otherwise provided in the Act and these regulations, the 
claimant bears the burden of proving by a preponderance of the evidence the existence of each and 
every criterion necessary to establish eligibility under any compensable claim category set forth in § 
30.110.”  20 C.F.R.  § 30.111(a).

As noted above, the evidence supports that your husband was exposed to radiation while working for 
the U.S. Coast and Geodetic Survey at the Nevada Test Site in late 1951 and early 1952, that he was 
diagnosed with multiple myeloma in April 1993, and that you were married to him from March 7, 1953
until his death on November 5, 1999.  

It does not reasonably follow from the evidence in the file that his work at the Nevada Test Site must 
have been performed under a “contract” between the U.S. Coast and Geodetic Survey and the AEC.  
Government agencies are not private companies and often cooperate with and provide services for 
other agencies without reimbursement.  The DOE issued radiation badges to military personnel, 
civilian employees of other government agencies, and visitors, who were authorized to be on a site but 
were not DOE employees or DOE contractor employees.  No evidence has been submitted that your 
husband’s work at the Nevada Test Site was pursuant to a “contract” between the U.S. Coast and 
Geodetic Survey and the AEC and the DOE has specifically denied that his employing agency was a 
contractor or subcontractor at that time.  Therefore, there is no basis under the Act to pay compensation
benefits for his cancer.



For the foregoing reasons, the undersigned must find that you have not established your claim for 
compensation under the EEOICPA and hereby denies that claim.

Washington, DC

Richard Koretz

Hearing Representative

EEOICPA Fin. Dec. No. 34771-2003 (Dep’t of Labor, July 21, 2003)

REVIEW OF THE WRITTEN RECORD AND NOTICE OF FINAL DECISION 

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claim for benefits is
denied.  

STATEMENT OF THE CASE

On August 14, 2002, you filed a Form EE-2 (Survivor’s Claim for Benefits under EEOICPA) seeking 
compensation as the eligible surviving beneficiary of your husband, [Employee].  On the EE-2 form, 
you indicated that he had been diagnosed with colon cancer.  In support of your claim, you submitted 
medical evidence that confirmed the diagnosis of the claimed condition.  You also indicated that 
[Employee] was a member of the Special Exposure Cohort having been employed at the West 
Kentucky Wildlife Management area near the Paducah Gaseous Diffusion Plant.

On September 10, 2002, the district office advised you that the corporate verifier, Oak Ridge Institute 
for Science and Education, had sent notice to the district office that it had no employment records for 
[Employee], and that the Social Security Earnings statement and affidavits submitted detail 
employment for the Department of Fish and Wildlife for the State of Kentucky.  The district office 
requested that you provide proof of employment with a contractor or subcontractor for the Department 
of Energy (DOE) within thirty days.  You did not respond to this request.   

The district office reviewed the record and found that you submitted a claim for compensation under 
the EEOICPA.  It was further found that no evidence was submitted that supported the claim that 
[Employee] had been employed at a facility covered under the Act.  Therefore, on October 30, 2002, 
the district office recommended the denial of your claim.

Section 30.316(b) of the EEOICPA implementing regulations states that if the claimant files objections 
to all or part of the recommended decision, the FAB reviewer will issue a decision on the claim after 
either the hearing or the review of the written record, and after completing such further development of
the case as he or she may deem necessary.   20 C.F.R. § 30.316(b).  On November 19, 2002, the Final 
Adjudication Branch received your letter of appeal.  In your statement of appeal, you objected to the 
conclusion that you did not submit evidence establishing employment at a covered facility for 
[Employee].  On May 21, 2003, you submitted additional evidence regarding employment for 
[Employee].  This additional evidence consisted of a licensing agreement between the Commonwealth 
of Kentucky and the U.S. Atomic Energy Commission dated October 22, 1959, and a 1989 wildlife 



compliance inspection of the area conducted by the General Services Administration.

FINDINGS OF FACT

1. You filed a claim for compensation as an eligible surviving beneficiary of [Employee]. 

2. [Employee] was employed by the Kentucky Department of Fish and Wildlife Resources. 

3. The Department of Energy indicated that there was no record of [Employee]’s employment at 
the Paducah Gaseous Diffusion Plant. 

4. You did not establish that there was a contractual relationship between the State of Kentucky, 
Department of Fish and Wildlife Resources and the Department of Energy.  

CONCLUSIONS OF LAW

In determining whether [Employee] was employed by a Department of Energy contractor due to 
services being rendered pursuant to a contract, the Final Adjudication Branch must examine two critical
issues.  Firstly, we must establish how a DOE contactor is defined under the Act.  Secondly, we must 
determine the nature of the agreement between the parties, and if that agreement contains the essential 
elements of a contract, i.e., mutual intent to contract and the exchange of consideration or payment.  

I conclude that the employee was not a DOE contractor employee.  The EEOICPA program has 
established how a DOE contractor and subcontractor are to be defined.  Program bulletin 03-27 sets 
forth the following definitions:

Contractor – An entity engaged in a contractual business arrangement with the Department of Energy 
to provide services, produce materials or manage operations at a beryllium vendor or Department of 
Energy facility.  

Subcontractor – An entity engaged in a contracted business arrangement with a beryllium vendor 
contractor or a contractor of the Department of Energy to provide a service at a beryllium vendor or 
Department of Energy facility.  EEOICPA Bulletin No. 03-27,  2003.

Therefore, an entity must be engaged in a contractual business arrangement to provide services to the 
DOE in order to be a contractor or subcontractor.   

The evidence submitted does not support the claim that [Employee]’s employer, the Kentucky 
Department of Fish and Wildlife Resources, had contracted with the Atomic Energy Commission or 
DOE to provide management and operating, management and integration, or environmental 
remediation at the facility.  Consequently, [Employee]’s employer does not meet the definition of a 
DOE contractor.  Furthermore, the mere existence of a formal written document authorizing a state or 
federal entity to perform work for DOE does not automatically make the entity a DOE contractor if the 
document and arrangement lack the elements necessary to constitute a contract.  The license in this 
case permitted the state of Kentucky, Department of Fish and Wildlife Resources to utilize DOE land as
a field trial area.

The Act is clear that its provisions extend compensation only to certain employees.  These “covered 



employees” are defined as covered employees with cancer, covered beryllium employees, and covered 
employees with silicosis.   The definition of a covered employee with cancer (who is a member of the 
Special Exposure Cohort[1]) is found in § 7384l(9)(A) of the Act.  That section states that in order to 
be considered a covered employee with cancer one must have been a Department of Energy employee 
or contractor employee who contracted the cancer after beginning employment at a Department of 
Energy facility, or an atomic weapons employee who contracted cancer after beginning employment at 
an atomic weapons facility.   42 U.S.C. § 7384l(9)(A).  

Based on the review of the record, the undersigned hereby concludes that the record supports the 
finding that [Employee] did not have covered employment as defined under the Act.  Because you 
have not established, with the required evidence, employment covered under the EEOICPA, your claim
for compensation must be denied. 

Washington, DC

David E. Benedict         

Hearing Representative

[1] The Special Exposure Cohort differs from other Department of Energy and atomic weapon employees in that is 
comprised of individuals who were so employed for a number of work days aggregating at least 250 work days before 
February 1, 1992, at a gaseous diffusion plant located in Paducah, Kentucky, Portsmouth, Ohio, or Oak Ridge, Tennessee, 
and, during such employment were monitored through the use of dosimetry badges; or worked in a job that had exposures 
comparable to a job that is or was monitored through the use of dosimetry badges.  The Cohort also includes employees that
were employed before January 1, 1974, by the Department of Energy or a Department of Energy contractor or subcontractor
on Amchitka Island, Alaska, and was exposed to ionizing radiation in the performance of duty related to the Long Shot, 
Milrow, or Cannikin underground nuclear tests.  Individuals designated as a member of the Special Exposure Cohort by the 
President for purposes of the compensation program under section 7384q of this title are also included.  42 U.S.C. § 
7384l(9)(A); 42 U.S.C. § 7384l(14).

DOE Facilities

Definition of 

EEOICPA Fin. Dec. No. 10043931-2006 (Dep’t of Labor, March 10, 2008)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) on the employee’s claim for benefits under
Part E of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the employee’s claim is denied.

STATEMENT OF THE CASE

On May 31, 2002, the employee filed a claim for benefits under Part B of EEOICPA and alleged that he
had contracted beryllium sensitivity, chronic beryllium disease (CBD) and pulmonary insufficiency due
to occupational exposure to beryllium as a mechanical engineer at the Massachusetts Institute of 
Technology campus in Cambridge, Massachusetts (MIT).  In support of his claim, he filed a Form EE-3
on which he alleged that he had been employed by “U.S. Army, (T-4) Special Engineering Detachment,
Manhattan District, Corps of Engineers, assigned to Metallurgical Project, U of Chicago, Mass. Inst. of 
Tech Location,” at Oak Ridge, Tennessee, and as a radiation monitor at Bikini Atoll from May through 



August 1946.  On that form, the employee alleged that he was assigned to the “Beryllium Group” at 
MIT from November 1945 to May 1946.

By letter dated June 10, 2002, the Denver district office of the Division of Energy Employees 
Occupational Illness Compensation (DEEOIC) confirmed receipt of the employee’s claim and 
informed him that coverage under EEOICPA is limited to civilian employees of the Department of 
Energy (DOE), its predecessor agencies and certain of its contractors and subcontractors, and that 
military personnel are not similarly covered.  The employee then submitted several documents 
regarding his employment, including a June 17, 2002 letter in which he clarified that:  (1) he joined the 
Army in 1942; (2) he was called to active duty in May 1943; and (3) he was assigned to the K-25 
Gaseous Diffusion Plant in Oak Ridge in September 1944.  He stated that shortly afterward, he was 
transferred to the “Metallurgical Project” at MIT, still as an enlisted member of the Army, and worked 
there until May 1946 when he was transferred back to Oak Ridge and trained for his subsequent job at 
Operation Crossroads in the Pacific. 

Employment records provided by MIT on April 24, 2003 indicate:  (1) that the employee was initially 
assigned to work at MIT as an enlisted member of the U.S. Army on December 1, 1944; (2) that on 
January 26, 1945, a change in his Army status allowed MIT to hire him directly as a civilian employee 
on the same project; and (3) that he was recalled to active military duty in the Army on October 22, 
1945, but continued to work on the project at MIT until May 2, 1946.  In a letter dated May 10, 2003, 
the employee provided a detailed work history, with supporting documents, that was consistent with the
information provided by MIT and confirmed that he was a civilian employee of MIT at MIT’s 
Cambridge campus from January 26, 1945 to October 22, 1945.  Neither DOE nor its Oak Ridge 
Operations Office was able to verify the employee’s alleged employment at Oak Ridge or at Bikini 
Atoll, but the enlistment records in his case file are consistent with his claim of military employment at 
these two locations.  

On May 15, 2003, the Denver district office issued a recommended decision to accept the employee’s 
claim for beryllium sensitivity, and on May 30, 2003 the FAB issued a final decision consistent with 
the district office’s recommendation.  In that decision, the FAB awarded the employee medical benefits
and monitoring for his beryllium sensitivity, retroactive to his filing date of May 31, 2002.  Thereafter, 
on September 11, 2003, the Denver district office issued a recommended decision to accept the 
employee’s Part B claim for CBD, based on the recommended findings that he had covered civilian 
employment at MIT from January 26, 1945 to October 22, 1945, and that he had been diagnosed with 
CBD on July 2, 2003.  On September 22, 2003, the FAB issued a final decision accepting the 
employee’s Part B claim for CBD and awarding him a lump-sum of $150,000.00 plus medical benefits 
for his CBD, retroactive to May 31, 2002.  In this final decision, the FAB concluded that the employee 
was a “covered beryllium employee” and that he had been diagnosed with CBD consistent with the 
criteria set out in EEOICPA. 

Following the 2004 amendments to EEOICPA that included the enactment of new Part E[1], the 
employee filed a claim based on his CBD under Part E of EEOICPA on November 25 , 2005.  Shortly 
thereafter, the employee’s new Part E claim was transferred to the Cleveland district office of DEEOIC 
for adjudication.  By letter dated March 9, 2006, the Cleveland district office informed the employee 
that he did not meet the eligibility requirements under Part E of EEOICPA.  The district office 
explained that Part E differs from Part B in that Part E only provides benefits for civilian employees of 
DOE contractors and subcontractors (or their eligible survivors), but does not provide benefits for 
employees of the other types of employers that are covered under Part B, i.e., atomic weapons 
employers or beryllium vendors.  The letter provided the employee with an opportunity to submit 



additional evidence “[i]f you intend to claim additional employment or intend to provide evidence that 
MIT should be designated as a DOE facility. . . .”  Included with the letter was a print-out of the 
Department of Energy (DOE) Facility List entry for MIT, which indicated that at that time, MIT’s 
Cambridge campus was designated only as an atomic weapons employer (AWE) facility and a 
beryllium vendor facility, but not a DOE facility.[2] 

On April 17, 2006, the Cleveland district office issued a recommended decision to deny the employee’s
Part E claim for his CBD, based on their recommended finding that the evidence in the file was 
insufficient to establish that he was a “covered DOE contractor employee,” as that term is defined in § 
7384l(11) of EEOICPA, because it failed to establish that his civilian employment at MIT was at a 
“Department of Energy facility,” as that second term is defined in § 7384l(12) of EEOICPA.  The 
employee filed objections to the recommended decision in letters to the FAB dated May 4, 2006, June 
26, 2006, September 17, 2006 and October 26, 2006, and submitted several affidavits, exhibits and 
other factual evidence in support of his objections.  All of the employee’s objections were made in 
support of his position on one point—that DEEOIC should determine that MIT’s Cambridge campus, 
or a portion thereof, is a “DOE facility” for the purposes of his Part E claim.

On June 6, 2006, the FAB referred the employee’s Part E claim to DEEOIC’s Branch of Policy, 
Regulations and Procedures (BPRP) for guidance on the issue of whether the evidence submitted by the
employee warranted the requested determination regarding MIT’s Cambridge campus.  On December 
21, 2006, BPRP referred the issue to the Office of the Solicitor of Labor (SOL).  On March 14, 2007, 
SOL issued an opinion in which it concluded that the evidence in the case file was insufficient to 
establish that MIT’s campus meets the statutory definition of a “Department of Energy facility.”  Based
on that conclusion, SOL advised BPRP that DEEOIC could reasonably determine that the employee 
was ineligible for benefits under Part E as he was not a “covered Department of Energy contractor 
employee.”

On May 4, 2007, the FAB issued a final decision denying the employee’s Part E claim.  In its final 
decision, the FAB restated both the employee’s objections and the opinion of SOL.  The FAB found 
that while MIT’s Cambridge campus was recognized as both an AWE facility and a beryllium vendor 
facility during the period of the employee’s civilian employment there, the evidence was insufficient to 
establish that it also satisfied the statutory definition of a “DOE facility” during that time period.  Thus,
the FAB concluded that the employee was not a “covered DOE contractor employee,” as that term is 
defined in EEOICPA. 

By letter dated May 24, 2007, the employee filed a request for reconsideration of the FAB’s final 
decision and on July 17, 2007, the FAB issued a denial of the employee’s request.  In its denial, the 
FAB restated the employee’s objections and based its denial on the conclusion that he had not 
submitted any new evidence or arguments that would justify reconsidering the May 4, 2007 final 
decision.  On January 25, 2008, the Director of DEEOIC issued an Order vacating both the FAB’s May 
4, 2007 final decision on the employee’s Part E claim and its July 17, 2007 denial of the employee’s 
request for reconsideration.  In his Order, the Director indicated that while the FAB had restated the 
employee’s objections in its final decision, it had not explicitly analyzed each of those objections.  
Because of this, the Director vacated the FAB’s decisions and returned the employee’s Part E claim to 
the FAB “for issuance of a new final decision that gives appropriate consideration to the employee’s 
objections to the Cleveland district office of DEEOIC’s recommended denial of his Part E claim.”    

OBJECTIONS
As noted above, the employee objected to the recommended denial of his Part E claim in a letter dated 



May 4, 2006 and urged that MIT’s Cambridge campus was misclassified and should be determined to 
be a DOE facility.  The employee’s first argument urged that the work of the Metallurgical Project at 
MIT was “nuclear weapons related.”  The evidence supports this argument.  The DOE Facility List 
entry for MIT describes the uranium metallurgical work and beryllium work performed at MIT in 
support of the U.S. Army Corps of Engineers Manhattan Engineer District (MED) during the period 
1942 through 1946.[3]   This work—a portion of which was performed by the employee—supports the 
determination that MIT’s Cambridge campus is both an AWE facility from 1942 through 1946, and a 
beryllium vendor facility from 1943 through 1946.
The employee’s second argument was that DEEOIC previously determined that MIT’s Cambridge 
campus was a DOE facility.  In support of this position, the employee correctly pointed out that in its 
May 15, 2003 recommended decision on his Part B claim, the Denver district office stated that 
“Massachusetts Institute of Technology initially became a DOE facility in 1942.”  The FAB 
acknowledges that the Denver district office made that erroneous historical statement in its 
recommended decision on the employee’s Part B claim; however, that error was not carried forward in 
any of the subsequent recommended decisions on the employee’s several claims, nor was it repeated in 
any finding of fact or conclusion of law in any of the FAB’s final decisions issued on the employee’s 
several claims.  In issuing a final agency decision on a claim under EEOICPA, the FAB is not bound by
a historical inaccuracy contained in a recommended decision issued by a DEEOIC district office.  See 
EEOICPA Fin. Dec. No. 10028664-2006 (Dep’t of Labor, August 24, 2006).    
The employee also argued that the MED was a predecessor agency of DOE.  The FAB agrees with this 
historical point.  42 U.S.C. § 7384l(10).
The employee argued that “beryllium work was done at MIT and that acute beryllium disease 
resulted.”  The FAB agrees.  The DOE Facility List description of the work that was performed at MIT 
describes beryllium work performed at the MIT Cambridge campus, and that work supports the 
designation of MIT as a beryllium vendor during the period 1943 through 1946.  That description also 
refers to “a number of cases of beryllium disease at MIT” prior to the fall of 1946.[4]  
The employee submitted evidence that the Metallurgical Laboratory (Met Lab) in Chicago, Illinois, is 
classified as an AWE facility, a beryllium vendor facility and a DOE facility, and argued that the work 
performed at MIT’s Cambridge campus “was just an extension of” the work performed under Dr. 
Arthur Compton at the Met Lab.  The FAB agrees that the Met Lab was designated as an AWE facility 
(1942-1952), a beryllium vendor facility (1942-1946) and a DOE facility (1982-1983, 1987).[5]  The 
FAB notes, however, that like MIT’s Cambridge campus, the Met Lab is classified only as an AWE 
facility and a beryllium vendor facility during the time of their early uranium and metallurgical work in
the 1940s.  The Met Lab is classified as a DOE facility only during the periods of remediation work 
that was performed there in the 1980s.  These classifications are consistent with those for MIT’s 
Cambridge campus.  The FAB concludes that the evidence in the file is insufficient to establish that the 
work performed at MIT’s Cambridge campus “was just an extension of” the work performed at the Met
Lab.  The work performed at MIT’s Cambridge campus was performed pursuant to a contract between 
the MED and MIT, and there is no evidence in the file to corroborate the employee’s claim that the Met
Lab directed or controlled the MIT Metallurgical Project.  
The employee also submitted evidence showing that the Ames Laboratory in Ames, Iowa, is classified 
as a DOE facility, but made no argument in his May 4, 2006 letter as to the relevance of this 
information.  In a letter dated February 7, 2008, the employee clarified his argument regarding the 
Ames Laboratory by asserting that the Met Lab and the Ames Laboratory “were both classified as DOE
Employers while MIT was not, even though the work was analogous and facilities in all cases were 
owned by the universities. . . .  The precedents established by these classifications seems not to have 
been considered.”  The FAB acknowledges that the Ames Laboratory is designated as a DOE facility 
(1942-present),[6] but points out that there is no probative evidence in the case file that corroborates 
the employee’s argument that the work performed at the Ames Laboratory was analogous to the work 



that was performed at MIT’s Cambridge campus, or that the contracts for such work were similar in 
type to the pertinent MED contract with MIT, or that the buildings used at the Ames Laboratory were 
owned by the associated university.[7]  The regulations governing EEOICPA place upon the claimant 
the burden to produce evidence necessary to establish all criteria for benefits and to prove the existence
of all elements necessary to establish eligibility for benefits.  20 C.F.R. § 30.111(a).  The employee’s 
bare assertions regarding the Met Lab and the Ames Laboratory are not, without supporting factual 
evidence, sufficient to establish his precedent argument and, thus, do not provide probative support for 
his claim.      
The employee also argued that his work was recognized by the Secretary of War as “essential to the 
production of the Atomic Bomb.”  The FAB does not dispute this point.
In his letter dated June 26, 2006, the employee modified his objection to the recommended decision by 
stating that the MIT Metallurgical Project (MMP), not the entire MIT Cambridge campus, should be 
classified as a DOE facility.  In support of that objection, he argued that “if the MMP was reclassified 
to meet the requirements of ‘Department of Energy’ Facility,’” then he would satisfy the statutory 
requirements of a “Department of Energy contractor employee.”  Based on the totality of the evidence 
in the case file, the FAB concludes that the evidence does not provide sufficient support for this 
argument.  Even if the MMP were to be classified as a DOE facility during the employee’s period of 
civilian employment there, he would still have to submit factual evidence sufficient to establish that he 
was employed by “(i) an entity that contracted with the Department of Energy to provide management 
and operating, management and integration, or environmental remediation at the facility; or (ii) a 
contractor or subcontractor that provided services, including construction and maintenance, at the 
facility.”  42 U.S.C. § 7384l(11)(B).  The evidence does not support a conclusion that he was so 
employed, because it does not establish that his employer, MIT, contracted with DOE (or any of its 
predecessor agencies) “to provide management and operating, management and integration, [] 
environmental remediation, [or] services, including construction and maintenance, at the facility.”
The employee also argued that the MMP meets the first part of the two-part statutory definition of a 
“DOE facility.”  In support of this argument, he asserted that the evidence in the file proves that the 
MMP is a building, structure or premise “in which operations are, or have been, conducted by, or on 
behalf of, the Department of Energy,” pursuant to 42 U.S.C. § 7384l(12)(A).  The FAB agrees that the 
evidence supports this conclusion.  During the development of the employee’s Part E claim, his file 
was referred to the SOL, and on March 14, 2007, that office issued a memorandum in which it found 
that the evidence supports a conclusion that the employee’s “work on the Metallurgical Project was 
performed pursuant to Contract No. W-7405-eng-175 between MIT and the MED, thus meeting the test
of § 7384l(12)(A).”  The FAB agrees with that conclusion.   
The employee then argued that the MMP also meets the second part of the two-part statutory definition 
of a “DOE facility,” in that the MED had “a proprietary interest” in the MMP, as required by subsection
(i) of 42 U.S.C. § 7384l(12)(B).  In support of this position, the employee alleged that “The MED paid 
all bills, provided all priorities, met all needs for civilian or military personnel, which would indicate a 
clear proprietary interest in the MMP.”  As set forth more fully in the Conclusions of Law section of 
this final decision, the evidence in the file does not provide sufficient support for the employee’s 
argument that the MED had “a proprietary interest” in the MMP.  In their March 14, 2007 
memorandum, SOL concluded that there is no evidence in the employee’s case file that the MED had 
“a proprietary interest” in any of the buildings, structures or premises in which he worked as a civilian 
employee at MIT’s Cambridge campus.  That conclusion is part of the totality of the evidence that FAB
has considered in this case, and FAB agrees with that conclusion.  
That conclusion is also supported by the employee’s own statements regarding ownership of the 
buildings in which he worked at MIT’s Cambridge campus.  His first identification of the buildings in 
which he worked during his civilian employment at MIT’s Cambridge campus was more than two 
years after he filed his Part E claim.  In a letter dated February 7, 2008, submitted after his claim was 



reopened by order of the Director of DEEOIC, the employee stated that all of his work for the MMP 
was performed in Buildings 4, 8 and 16 on MIT’s Cambridge campus.  He also asserted that those 
buildings were analogous to the buildings used at the Met Lab and the Ames Laboratory for MED work
during that same time period and argued that the classification of all three facilities should be the same 
because “facilities in all cases were owned by the universities.”  Consistent with the employee’s 
assertion that MIT owned the buildings and laboratories in which MMP research was performed, there 
is no probative evidence in the file establishing that the MED had a proprietary interest in any of these 
three buildings.
Alternatively, the employee argued that the MMP meets the second part of the two-part statutory 
definition of a “DOE facility” because the MED “entered into a contract with [MIT] to provide 
management and operation,” as required by subsection (ii) of 42 U.S.C. § 7384l(12)(B).  In support of 
this position, he argued that: 
The MED clearly entered into a contract with MIT to provide management and scientific 
operations.  I have never seen this contract. . . .  However, the Division of Industrial 
Cooperation at MIT did not do pro bono work.  A contract is certainly implied by analogy to 
other universities such as Chicago’s MetLab and Iowa State’s Ames Lab, both of which, by 
the way, have DOE classifications. 
However, the employee did not submit a contract or any other evidence that establishes that a 
“management and operation” contract was entered into between the MED and MIT for the work 
performed by the MMP.  As noted above, SOL concluded in their March 14, 2007 memorandum that 
the work of the MIT Metallurgical Project was performed pursuant to a contract between MIT and the 
MED—Contract No. W-7405-eng-175.  The employee’s case file does not include a copy of the actual 
contract and FAB has not been able to locate a copy of that contract.[8]  However, the SOL 
memorandum cites a page from Book VII, Volume I, Appendix K of the Manhattan District History, 
which describes the contract as follows: “Contract W-7405 eng-175 with Massachusetts Institute of 
Technology is a research and development contract involving work with Be as well as other metals and 
compounds.”[9]  Thus, based on available evidence, SOL concluded that the contract was not a 
contract “to provide management and operation,” but was, rather, a “research and development 
contract.”  This conclusion is consistent with DOE’s description of the facility at MIT’s Cambridge 
campus in the DOE Facility List.  That description references contract W-7405-eng-175 and the 
beryllium-related research that was conducted at MIT’s Cambridge campus pursuant to the contract.
[10]  There is no probative evidence in the file that the MIT-MED contract under which the employee 
worked was a “management or operation” contract, as asserted by the employee.  Thus, based on the 
totality of the evidence, the FAB concludes that the evidence is insufficient to establish that MIT’s 
Cambridge campus satisfies the statutory requirements of § 7384l(12)(B)(ii).           
By letter dated September 17, 2006, the employee supplemented his objection concerning the 
“proprietary interest” test of 42 U.S.C. § 7384l(11)(B)(i).  In that letter, the employee argued that 
Roget’s Thesaurus lists several synonyms for the term “proprietary interest,” including “vested 
interest” and “beneficiary interest,” and that by these broader definitions, the MED had a “proprietary 
interest” in the MMP.  The employee argued that since “all work of the MIT project was paid for by 
and directly benefited the MED,” the MED had a “proprietary interest” in the buildings in which the 
MMP work was performed.  
The FAB finds that the evidence supports the employee’s statement that the work on the MMP project 
was paid for by and directly benefited the MED.  Both the SOL memorandum and the DOE Facilities 
List support a finding that the MMP work was performed pursuant to Contract No. W-7405-eng-175 
between MIT and the MED, and FAB will assume that the MED met its payment obligations to MIT 
under the contract.  However, payment for work performed under the contract and receipt of benefits 
from the performance of the contract do not establish that the MED had a proprietary interest in the 
buildings in which the contract’s work was performed.  The structure of the statutory definition of a 



“Department of Energy facility” supports this conclusion.  The Act defines the term “Department of 
Energy facility” as:
[A]ny building, structure, or premise, including the grounds upon which such building, structure, 
or premise is located—
(A) in which operations are, or have been, conducted by, or on behalf of, the Department of 
Energy. . .; and
(B) with regard to which the Department of Energy has or had—

(i) a proprietary interest, or
(ii) entered into a contract with an entity to provide management and operation, 
management and integration, environmental remediation services, construction, or 
maintenance services.

42 U.S.C. § 7384l(12).  Thus, in order to satisfy the requirements of subsection (B) of the statutory 
definition, it must be established that DOE (or its predecessors, including the MED) either (i) had a 
proprietary interest in the buildings in which [Employee] worked, or (ii) had a contract with MIT to 
provide at least one of the specific types of services listed in the definition.  Thus, the “proprietary 
interest” test of subsection (B)(i) is an alternative to the “contract” test of subsection (B)(ii).  If 
evidence of payment and receipt of benefits under a type (B)(ii) contract was sufficient to meet the 
“proprietary interest” test of (B)(i), as the employee urged, there would be no need to have the 
alternative subsection (B)(i) test.  Thus, the meaning of “proprietary interest” proffered by the 
employee would render subsection (B)(i) superfluous.  
Additionally, as set forth more fully in the Conclusions of Law section of this decision, the employee’s 
alternative definitions of the phrase “proprietary interest” are not consistent with its ordinary meaning, 
that is, an interest characterized by ownership, use and control.  The employee has made no allegation, 
nor proffered any evidence, that the buildings in which he worked on MIT’s Cambridge campus during 
his civilian employment from January 26, 1945 to October 22, 1945, i.e., Buildings 4, 8 and 16, were 
owned, rented, or controlled by the MED for use by the MMP.  In fact, he repeatedly refers to those 
buildings as labs of the MIT Metallurgical Department owned by MIT, not labs owned by the MED.
[11]    
Finally, under cover letter dated October 26, 2006, the employee supplied additional factual evidence in
support of his argument that there was a contract between the MED and MIT for the MMP, and 
therefore the “contract” test of 42 U.S.C. § 7384l(11)(B)(ii) is satisfied and the MMP should be 
classified as a DOE facility.  As described above, FAB acknowledges that the employee’s civilian work 
at MIT was performed pursuant to a contract between MIT and the MED, but concludes that there is 
insufficient evidence to establish that the contract in question meets the requirements of 42 U.S.C. § 
7384l(12)(B)(ii), and therefore the buildings used for the MMP do not satisfy the statutory definition of
a “DOE facility.”     
After reviewing the written record of the case file and the employee’s objections described above, the 
FAB hereby makes the following:

FINDINGS OF FACT

1. On May 31, 2002, the employee filed a claim for benefits under Part B of EEOICPA based on 
the allegation that he had contracted beryllium sensitivity, CBD and pulmonary insufficiency 
due to his occupational exposure to beryllium as a mechanical engineer at MIT’s campus in 
Cambridge, Massachusetts. 

2. The employee was a civilian employee of MIT from January 26, 1945 to October 22, 1945, and 
worked on the MMP during that time period. 



3. During his period of civilian employment by MIT, the employee worked in Buildings 4, 8 and 
16 on MIT’s Cambridge campus.  The MED did not have a “proprietary interest” in any of 
those three buildings, which were instead owned by MIT. 

4. The employee’s work on the MMP was performed pursuant to Contract No. W-7405-eng-175 
between MIT and the MED (a predecessor agency of DOE). 

5. During the period of the employee’s civilian employment by MIT, Contract No. 
W-7405-eng-175 was a research and development contract and was not a contract to provide 
management and operation, management and integration, environmental remediation services, 
construction, or maintenance services at MIT’s Cambridge campus. 

6. Prior to January 26, 1945 and after October 22, 1945, the employee was an active enlisted 
member of the U.S. Army. 

7. On May 30, 2003, the FAB issued a final decision accepting the employee’s Part B claim for 
beryllium sensitivity and awarding him medical benefits and sensitivity monitoring retroactive 
to his filing date of May 31, 2002. 

8. The employee was diagnosed with CBD on July 2, 2003. 

9. On August 5, 2003, the employee filed a second claim under Part B of EEOICPA for his CBD. 

10.On September 22, 2003, the FAB issued a final decision accepting the employee’s Part B claim 
for CBD and awarding him a lump sum of $150,000.00, plus medical benefits for his CBD 
retroactive to May 31, 2002. 

11.On November 25, 2005, the employee filed a claim under Part E of EEOICPA based on his 
CBD. 

12.For purposes of EEOICPA, MIT’s Cambridge campus is classified as an AWE facility for the 
time period 1942 through 1946, and as a beryllium vendor facility for the time period 1943 
through 1946.  While MIT’s Cambridge campus is not classified as a DOE facility, the Hood 
Building, which was located adjacent to MIT’s Cambridge campus prior to its demolition, is 
classified as a DOE facility for the time period 1946 through 1963. 

Based on the above findings of fact, the undersigned makes the following:    

CONCLUSIONS OF LAW

Regulations governing the implementation of EEOICPA allow claimants 60 days from the date of the 
district office’s recommended decision to submit to the FAB any written objections to the 
recommended decision, or a written request for a hearing.  See 20 C.F.R. §§ 30.310 and 30.311.  On 
May 4, 2006, June 26, 2006, September 17, 2006 and October 26, 2006, the employee filed written 
objections to the recommended decision, but did not request a hearing.  Pursuant to 20 C.F.R. §§ 
30.312 and 30.313, the FAB has considered the objections by means of a review of the written record 
of this case.  After a thorough review of the record in this case, the FAB concludes that no further 
investigation of the employee’s objections is warranted, and the FAB now issues a final decision on the



employee’s Part E claim.   

In order to be afforded coverage under Part E of EEOICPA, a claimant must establish that, among other
things, he is a “covered DOE contractor employee.”  42 U.S.C. §§ 7385s(1), 7385s-1, 7385s-8.  To 
prove that he is a “covered DOE contractor employee” for purposes of Part E eligibility, the employee 
must establish:  (1) that he was a “DOE contractor employee” and (2) that he “contracted a covered 
illness through exposure at a Department of Energy facility.”  42 U.S.C. § 7385s(1).  As a result of this 
statutory scheme, only DOE contractor employees are eligible for benefits under Part E, whereas 
employees of an AWE or a beryllium vendor are excluded from such coverage.[12]  

The Act defines the term “Department of Energy contractor employee,” in pertinent part, as follows: 
“An individual who is or was employed at a Department of Energy facility by—(i) an entity that 
contracted with the Department of Energy to provide management and operating, management and 
integration, or environmental remediation at the facility; or (ii) a contractor or subcontractor that 
provided services, including construction and maintenance at the facility.”  42 U.S.C. § 7384l(11)(B) 
(emphasis added).  Thus, in order to be considered a “Department of Energy contractor employee,” a 
claimant must have been employed at a DOE facility.  The statutory definition of a “Department of 
Energy facility” is: 

“[A]ny building, structure, or premise, including the grounds upon which such building, 
structure, or premise is located—

(A) in which operations are, or have been, conducted by, or on behalf of, the 
Department of Energy. . .; and
(B) with regard to which the Department of Energy has or had—

(i) a proprietary interest, or
(ii) entered into a contract with an entity to provide management and 
operation, management and integration, environmental remediation 
services, construction, or maintenance services.

 
42 U.S.C. § 7384l(12).  Therefore, in order to be eligible for benefits under Part E, a claimant must 
prove that he is or was employed as a civilian employee of a DOE contractor or subcontractor at a 
facility that meets the requirements of both subsection (A) and subsection (B) of § 7384l(12).

The FAB concludes that the employee has established that he was a civilian employee of MIT from 
January 26, 1945 to October 22, 1945, and that he worked in various laboratories in Buildings 4, 8 and 
16 on the MIT campus in Cambridge, Massachusetts, during that time period.  The evidence further 
establishes that the employee’s work for the MMP during that period was performed pursuant to a 
contract that MIT entered into with the MED to perform research and development on beryllium and 
other metals and compounds in support of the Manhattan Project.  Based on the totality of the evidence,
FAB concludes that MIT’s Cambridge campus satisfies subsection (A) of the statutory definition of a 
“Department of Energy facility.” 42 U.S.C. § 7384l(12)(A).   

The evidence in support of subsection (B) of § 7384l(12), however, is lacking.  Subsection (B) requires 
that in order for a building, structure or premise to be deemed a “Department of Energy facility,” the 
evidence must establish that it is a building, structure, or premise “with regard to which the Department
of Energy has or had—(i) a proprietary interest, or (ii) entered into a contract with an entity to provide 
management and operation, management and integration, environmental remediation services, 
construction, or maintenance services.”  Neither the “proprietary interest” test nor the alternative 
“contract” test has been satisfied by a preponderance of the evidence in this claim.   



The statute and the governing regulations do not define the term “proprietary interest,” as that term is 
used in subsection (B)(i) of § 7384l(12).  Black’s Law Dictionary defines the term as:  “The interest of 
an owner of property together with all rights appurtenant thereto such as the right to vote shares of 
stock and right to participate in managing if the person has a proprietary interest in the shares.”  Black’s
Law Dictionary, p.1098 (5th ed. 1979).  See also Evans v. U. S., 349 F.2d 653, 658 (5th Cir. 1965) 
(holding that the phrase “proprietary interest” is “not so technical, or ambiguous, as to require a 
specific definition” and assuming that the jury in that case gave the phrase “its common ordinary 
meaning, such as ‘one who has an interest in, control of, or present use of certain property.’”)  
Employing the common accepted definition of the term, in order to meet the “proprietary interest” test, 
the evidence must establish that the MED had rights of ownership, use, or control in the buildings in 
which the employee worked at MIT’s Cambridge campus from January 26, 1945 to October 22, 1945.  
The employee has proffered no such evidence.  To the contrary, in a letter dated February 7, 2008, he 
asserted that those buildings were owned by MIT, and in a May 30, 2006 email he referred to the 
laboratories in those buildings as “Metallurgical Dept labs.”  He has likewise offered no probative 
evidence that the MED controlled the buildings in question or rented space in them.         

With regard to the “contract” test of subsection (B)(ii) of § 7384l(12), there is evidence of the existence
of a contract between MIT and the MED for the work that was performed by the employee’s group on 
the MMP; specifically, Contract No. W-7405-eng-175.  However, based on the totality of the evidence, 
the FAB concludes that that contract was not entered into “to provide management and operation, 
management and integration, environmental remediation services, construction, or maintenance 
services”; rather, it was a much narrower “research and development contract involving work with Be 
[beryllium] as well as other metals and compounds.”  Since the contract was not one of the limited 
types enumerated by Congress in its statutory definition of “Department of Energy facility,” the FAB 
concludes that Congress did not intend buildings such as those in which the employee worked to be 
designated as DOE facilities for purposes of EEOICPA.             

The EEOICPA regulations at § 30.111(a) state that the claimant bears the burden of proving “by a 
preponderance of the evidence” the existence of every criterion under any compensable claim category 
set forth in § 30.110.  “Proof by a preponderance of the evidence means it is more likely than not that a 
given proposition is true.”  20 C.F.R. § 30.111(a).  The FAB concludes that the totality of the evidence 
in the case file is insufficient to establish by a preponderance of the evidence that the employee meets 
the statutory definition of a “Department of Energy contractor employee” because the evidence is 
insufficient to establish that he was employed at a “Department of Energy facility” during his civilian 
employment at MIT’s Cambridge campus.  Accord EEOICPA Fin. Dec. No. 10033981-2006 (Dep’t of 
Labor, November 27, 2006).  Therefore, the employee has not established that he is a “covered DOE 
contractor employee” and he is not entitled to benefits under Part E of EEOICPA.   As a result, the FAB
hereby denies the employee’s claim under Part E.  

Washington, DC

Thomas R. Daugherty

Hearing Representative

Final Adjudication Branch

[1]  Pub. Law 108-375, § 3161 (October 28, 2004).



[2]  As of the date of the March 9, 2006 letter, MIT’s campus was designated as an AWE facility and a beryllium vendor 
facility for the time period 1942 through 1963.  On October 10, 2007, the designation of MIT’s campus was modified in two
ways; first, the dates of the AWE facility and beryllium vendor facility designations were changed such that MIT’s 
Cambridge campus is now designated as an AWE facility from 1942 through 1946 and as a beryllium vendor facility from 
1943 through 1946; second, the Hood Building, which was adjacent to MIT’s campus, was determined to be a DOE facility 
for the period 1946 through 1963.  See EEOICPA Circular No. 08-01 (issued October 10, 2007) and the entry for MIT on 
the DOE Facility List at http://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist/showfacility.cfm.

[3]  See the entry for MIT on the DOE Facility List at 
http://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist/showfacility.cfm.

[4]  Id.  

[5]  See the entry for the Metallurgical Laboratory on the DOE Facility List at 
http://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist/showfacility.cfm.

[6]  See the entry for the Ames Laboratory on the DOE Facility List at 
http://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist/showfacility.cfm.  

[7]  The Ames Laboratory was established at Iowa State College in Ames, Iowa, on May 17, 1947.  The college was 
subsequently renamed Iowa State University.  Work done for the MED at Iowa State College between 1942 and May 16, 
1947 is covered under the DOE facility designation, as is all work done in the Ames Laboratory facilities since that date.  
See http://www.external.ameslab.gov/final/About/Aboutindex.htm.

[8]The FAB notes that it is the claimant’s responsibility to establish entitlement to benefits under the Act.  Subject to certain 
limited exceptions expressly provided in the Act and regulations, the claimant bears the burden of providing “all written 
medical documentation, contemporaneous records, or other records and documents necessary to establish any and all 
criteria for benefits set forth in these regulations.”  20 C.F.R. § 30.111(a).  See also EEOICPA Fin Dec. No. 10432-2004 
(Dep’t of Labor, September 13, 2004).  

[9]  A copy of this page has been placed in the case file and a copy has been forwarded to the employee with this decision.

[10]  See the entry for MIT on the DOE Facility List at 
http://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist/showfacility.cfm.   

[11]  See the employee’s email to the EEOICPA Ombudsman dated May 30, 2006, and his letter to FAB dated February 7, 
2008.

[12]  Although they are not covered under Part E of EEOICPA, atomic weapons employees and beryllium vendor 
employees are covered under Part B of EEOICPA.  Additionally, Congress has stated that EEOICPA was established to 
compensate “civilian” men and women who performed duties uniquely related to nuclear weapons production and testing.  
See 42 U.S.C. § 7384(a)(8).  Consequently, members of the military are not covered by EEOICPA.  See EEOICPA Fin. Dec.
No. 57276-2004 (Dep’t of Labor, October 26, 2004). 

EEOICPA Order No. 20120912-81095-1 (Dep’t of Labor, May 30, 2013)
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CLAIMANT: [Name Deleted]
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DOCKET NUMBER: 20120912-81095-1



DECISION DATE: May 30, 2013

NOTICE OF DENIAL OF

REQUEST FOR RECONSIDERATION

This is the response to the May 9, 2013 request for reconsideration of the April 10, 2013 decision of the
Final Adjudication Branch (FAB) on this claim for chronic beryllium disease (CBD) under Part B of 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA), 42 U.S.C. § 7384 et seq.  In that decision, FAB concluded that while the employee 
worked for the Allied Chemical Corporation from January 15, 1959 to June 29, 1964 at its facility in 
Metropolis, Illinois, he was nevertheless not entitled to benefits under Part B for CBD because the 
Allied Chemical Corporation is an Atomic Weapons Employer (AWE), and employees of AWEs are 
only potentially eligible to receive Part B benefits for radiogenic cancer.

In support of the May 9, 2013 reconsideration request, the employee’s representative raised a number 
of interwoven and somewhat confusing arguments, all of which he raised previously in the adjudication
of this claim for CBD.  To the extent I can discern what they are, those arguments are as follows:

1.  Because the Division of Energy Employees Occupational Illness Compensation (DEEOIC) does not
dispute that “operations” on behalf of the Atomic Energy Commission (AEC) and the Energy Research 
and Development Administration (ERDA) took place at the Metropolis plant, FAB should have 
concluded that there was a contractual relationship between the AEC, and also ERDA, and the Allied 
Chemical Corporation such that the Metropolis plant meets the definition of a “DOE facility” set out in 
§ 7384l(12) of EEOICPA.[1]

2.  DEEOIC has wrongly refused to acknowledge that there are suggestions that beryllium was present 
at the Allied Chemical Corporation’s Metropolis plant.

3.  DEEOIC has wrongly refused to recognize the presence of uranium “daughter” products that were 
associated with the processing work that occurred at the Allied Chemical Corporation’s Metropolis 
worksite.

4.  The Metropolis worksite will be designated for remediation under the Formerly Utilized Sites 
Remedial Action Program (FUSRAP), and therefore workers employed there doing clean-up will be 
covered under Part E.

5.  DEEOIC failed to follow prior FAB decisions regarding atomic weapons employees, as well as 
EEOICPA Circular No. 08-05 (issued May 2, 2008) on the status of the Office of Scientific and 
Technical Information (OSTI) worksite in Oak Ridge, Tennessee as a DOE facility and EEOICPA 
Bulletin No. 07-15 (issued May 9, 2007) on the class of Allied Chemical Corporation employees added
to the Special Exposure Cohort (SEC), in its adjudication of the employee’s Part B claim for CBD.

6.  Employees of a contractor that had allegedly concealed transuranics at the Metropolis worksite from

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/20120912-81095-1.htm#_ftn1


the NRC were hired by DEEOIC to compile both Site Exposure Matrices (SEM) information for the 
Metropolis worksite, as well as for the site profile used by NIOSH to perform dose reconstructions for 
workers at that same worksite, and this created an impermissible conflict of interest.

In support of the above arguments on reconsideration, the representative submitted additional copies of 
the following evidence that was already in the employee’s file:  (1) copies of 5 U.S.C. §§ 702 and 706; 
(2) a report of a June 22, 2006 public meeting that NIOSH held on the site profile used for performing 
dose reconstructions for workers at the Metropolis worksite; (3) a partial copy (provenance unknown) 
of an agreement by which the Allied Chemical Corporation undertook to covert natural uranium 
concentrates owned by an unidentified entity into uranium hexafluoride[2]; (4) a partial manifest 
(provenance also unknown) purporting to list chemicals that the Allied Chemical Corporation stored at 
an unspecified location for DOE; (5) extracts from EEOICPA Circular No. 08-05; (6) extracts from 
EEOICPA Bulletin No. 07-15; (7) extracts of general information from the FUSRAP website; (8) 
extracts from November 5, 2012 DOE memoranda on allegations of conflicts of interest among 
contractors performing remediation work for DOE at the Portsmouth Gaseous Diffusion Plant and at 
the Oak Ridge Reservation; (9) a copy of a September 1, 2010 medical report already in the case file; 
(10) a copy of the employee’s August 13, 2012 statement already in the case file; and (11) extracts from
EEOICPA Fin. Dec. No. 10043931-2006 (Dep’t of Labor, March 10, 2008).  In addition, the 
employee’s representative also submitted new evidence consisting of extracts from EEOICPA Fin Dec. 
No. 2158-2003 (Dep’t of Labor, July 11, 2008), EEOICPA Fin. Dec. No. 25833-2004 (Dep’t of Labor, 
October 20, 2004), and EEOICPA Fin. Dec. No. 55211-2004 (Dep’t of Labor, September 16, 2004). 

After careful consideration of the above arguments and evidence, and for the reasons set forth below, 
the employee’s request for reconsideration is hereby denied.

With regard to the first argument, the benefits available under Part B of EEOICPA are only payable to 
claimants who meet their burden of proof to satisfy the eligibility requirements set out in the statute.  In
this Part B claim for CBD, the employee alleges that he qualifies as a DOE contractor employee 
because he worked at the Allied Chemical Corporation’s Metropolis plant, which he asserts fits within 
the statutory definition of a DOE facility set out in § 7384l(12).  However, even though DEEOIC does 
not dispute that “operations” occurred at the Metropolis plant, since there is ample evidence showing 
that the Allied Chemical Corporation processed natural uranium concentrates into uranium 
hexafluoride for the AEC at that location, first under a processing contract with the AEC that ran from 
1959 through June 30, 1964[3], and thereafter for both the AEC and ERDA on an “as needed” basis 
through 1976[4], it is not enough to merely establish that “operations” occurred at a worksite.  The 
representative contends that the Allied Chemical Corporation’s Metropolis plant meets the statutory 
definition of a DOE facility because DOE or one of its predecessor agencies “entered into a contract 
with an entity to provide management and operation, management and integration, environmental 
remediation services, construction, or maintenance services” as required by § 7384l(12)(B)(ii).  
However, FAB concludes that none of the submissions from the representative contained any 
persuasive arguments or factual evidence in support of the assertion that the contractual relationship 
between the Allied Chemical Corporation and the AEC/ERDA satisfies the statutory requirements of § 
7384l(12)(B)(ii) of EEOICPA.  Therefore, the employee has not met his burden of proof to establish 
this crucial point.

In response to the second argument listed above, the question of whether or not beryllium was present 
at the Metropolis plant is irrelevant to the employee’s claim for CBD under Part B, because atomic 
weapons employees are not eligible for benefits due to that particular “occupational illness.”  Under § 
7384l(7) of EEOICPA, the term “covered beryllium employee” only refers to employees who worked 

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/20120912-81095-1.htm#_ftn4
http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/20120912-81095-1.htm#_ftn3
http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/20120912-81095-1.htm#_ftn2


at either DOE facilities or beryllium vendor facilities, while the employee here worked at an AWE 
facility.

As for the third argument, this concerns the amount of radiation to which the employee was exposed 
while working at the Allied Chemical Corporation’s Metropolis plant, and that question is within the 
exclusive jurisdiction of the National Institute for Occupational Safety and Health (NIOSH), not 
DEEOIC, as noted in 20 C.F.R. § 30.2(b) (2013).  In addition, the radiation to which he was exposed is 
irrelevant to his Part B claim for CBD, which was the only claim of the employee that was addressed 
by FAB on April 10, 2013.

With respect to the fourth argument, the assertion that the Allied Chemical Corporation’s Metropolis 
plant will be designated for remediation is based on a belief that such designation will be made in the 
future.  However, as of the present time, the Metropolis plant has not been so designated under 
FUSRAP.[5]  Furthermore, even if the Metropolis plant had been designated for remediation under 
FUSRAP, such designation would be irrelevant to the employee’s Part B claim for CBD.

As for the fifth argument set out above, the FAB decisions in question are irrelevant to this CBD claim 
because they provide no support for the argument that the Metropolis plant is a DOE facility.  Also, the 
reason why DEEOIC determined in EEOICPA Circular No. 08-05 that OSTI was a DOE facility was 
based, in part, on the fact that DOE and its predecessor agencies had a “proprietary interest” in that 
worksite under 42 U.S.C. § 7384l(12)(B)(i), and neither DOE nor any of its predecessor agencies has 
ever had such an interest in the Metropolis plant, which has always been owned by the Allied Chemical
Corporation and its corporate successors.  In addition, EEOICPA Bulletin No. 07-15 only concerns the 
class of Allied Chemical Corporation employees, all of whom are atomic weapons employees, that was 
added to the SEC and does not support the employee’s belief that the Metropolis plant is a DOE 
facility.

And finally, with respect to the sixth argument, DEEOIC did not hire the contractors that prepared the 
site profile used by NIOSH to perform dose reconstructions for workers at the Allied Chemical 
Corporation’s Metropolis plant, NIOSH did.  Also, there is no toxic substance exposure profile for the 
Metropolis plant in SEM because it is an AWE facility, and SEM only contains profiles of worksites 
that are either DOE facilities or uranium mines and mills covered under Part E.  And more importantly, 
this argument is irrelevant to both the employee’s Part B claim and his representative’s assertion that 
the Metropolis plant satisfies the statutory definition of a DOE facility.

Therefore, I must deny the employee’s request for reconsideration because he has not submitted any 
arguments or evidence that would justify reconsideration of the April 10, 2013 final decision on his 
Part B claim for CBD.  That decision of FAB is therefore final on the date of issuance of this denial of 
the request for reconsideration.  See 20 C.F.R. § 30.319(c)(2).

Washington, DC

David F. Howell

Hearing Representative

Final Adjudication Branch
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[1]  The representative apparently believes that the Nuclear Regulatory Commission (NRC) is a predecessor agency of 
DOE.  This is incorrect, since the NRC and DOE were created simultaneously when ERDA was split into two agencies on 
October 1, 1977 by the “Department of Energy Organization Act,” Pub. L. 95-91, 91 Stat. 565.

 

[2]  While the representative may believe that this agreement is a contract between DOE (or one of its predecessor agencies)
and the Allied Chemical Corporation, the language used in the part of the agreement in the file suggests that it was actually 
an example of the type of agreement that the Allied Chemical Corporation entered into to process uranium concentrates 
owned by private nuclear power plants.  These agreements became possible following passage of the Private Ownership of 
Special Nuclear Materials Act, Pub. L. No. 88-489, 73 Stat. 602 (August 26, 1964).  See 42 U.S.C. § 2011 note.  See also 
Opinion No. B-207463 (Comp. Gen. December 27, 1984), 1984 WL 47145.

 

[3]  See http://www.converdyn.com/metropolis/mtwhistory.html and 
http://www.Honeywell-metropolisworks.com/about-metropolis.php (both sites last visited on March 26, 2013).  See also 
“Annual Report to Congress of the Atomic Energy Commission for 1964” (January 1965), p. 48.

 

[4]  E.g., “Annual Report to Congress of the Atomic Energy Commission for 1959” (January 1960), p. 63; “Annual Report 
to Congress of the Atomic Energy Commission for 1964” (January 1965), p. 48; “Annual Report to Congress of the Atomic 
Energy Commission for 1965” (January 1966), p. 37; “Annual Report to Congress of the Atomic Energy Commission for 
1966” (January 1967), p. 362; “Annual Report to Congress of the Atomic Energy Commission for 1967” (January 1968), p. 
274.

 

[5]  A comprehensive listing of all covered worksites designated for remediation under FUSRAP can be found at the 
following DOE website:  http://energy.gov/lm/sites/lm-sites/considered-sites (last visited May 21, 2013).  A review of the 
website reveals that the Allied Chemical Corporation’s Metropolis plant is not listed as a covered worksite under FUSRAP.

EEOICPA Fin. Dec. No. 20121127-84623-1 (Dep’t of Labor, April 30, 2013)

EMPLOYEE: [Name Deleted]

CLAIMANT: [Name Deleted]

FILE NUMBER: [Number Deleted]

DOCKET NUMBER: 20121127-84623-1 

DECISION DATE: April 30, 2013



NOTICE OF FINAL DECISION 

FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch (FAB) concerning the above-noted claim for 
benefits under Part E of the Energy Employees Occupational Illness Compensation Program Act of 
2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the claim for 
liver cancer, a liver transplant, liver disease, diabetes and hypertension under Part E is hereby denied.  

STATEMENT OF THE CASE

On April 30, 2010, the claimant filed a Form EE-1, claiming benefits under Part B of EEOICPA for 
liver cancer.  In support of that claim, the claimant submitted an employment history stating that he 
worked at the Allied Chemical Corporation’s worksite in Metropolis, Illinois, beginning on February 
16, 2004.  The Metropolis worksite has been designated as an Atomic Weapons Employer (AWE) 
facility by the Department of Energy (DOE), for the covered period of 1959 through 1976, with a 
period of residual radioactive contamination of 1977 to March 1, 2011.[1]  This claimed employment 
was accepted by the Division of Energy Employees Occupational Illness Compensation (DEEOIC) as 
factual through at least May 22, 2010, which is the date that the claimant’s employer verified he was 
still employed.
During the adjudication of the claimant’s Part B claim, which included a referral to the National 
Institute for Occupational Safety and Health (NIOSH) for a radiation dose reconstruction, his 
authorized representative submitted a facsimile on March 26, 2011 in which he contended that 
DEEOIC should either designate the Metropolis worksite as a DOE facility, or in the alternative, that it 
should find that the corporate successor to the Allied Chemical Corporation—Honeywell International
—was a subcontractor to the DOE contractor at the Paducah Gaseous Diffusion Plant, and also award 
the claimant benefits under Part E of EEOICPA.  The representative’s arguments were considered and 
rejected in an April 12, 2011 memorandum from DEEOIC’s Policy Branch, which concluded that there 
was no evidence in support of either contention, after which FAB issued an April 14, 2011 final 
decision denying the claimant’s Part B claim.  FAB’s denial of the claimant’s Part B claim was based 
on NIOSH’s dose reconstruction, and the finding that it was not “at least as likely as not” (a 50% or 
greater threshold for compensability) that his liver cancer was due to the radiation doses he had 
received while working at the Allied Chemical Corporation’s Metropolis worksite.  FAB did not, 
however, make any determination on the claimant’s eligibility under Part E of EEOICPA it its April 14, 
2011 final decision.
By facsimile dated May 14, 2011, the representative requested reconsideration of FAB’s April 14, 2011 
final decision and repeated his earlier arguments in support of his contention that the Metropolis 
worksite should be determined to meet the statutory definition of a DOE facility set out in § 7384l(12) 
of EEOICPA.  However, FAB denied this request on June 21, 2011, on the ground that the April 14, 
2011 final decision only addressed the claimant’s Part B claim, and therefore his authorized 
representative’s contentions regarding his eligibility under Part E were irrelevant to that determination.
By letter dated October 2, 2012, the Cleveland district office of DEEOIC acknowledged that the 
claimant’s authorized representative had made a claim for benefits under Part E of EEOICPA on his 
behalf during the adjudication of his Part B claim, and asked the claimant to submit another Form EE-1
so it could properly develop his Part E claim.  As part of this letter, the district office reminded him of 
the following:
As you are also aware, the evidence submitted by your authorized representative in regard to changing 
the designation of the Allied Chemical facility to a DOE facility was submitted to [DEEOIC’s Policy 
Branch].  The policy branch evaluated the evidence presented and determined that the Allied Chemical 
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Plant in Metropolis, IL does not meet the definition of a DOE facility and cannot be considered as such 
for administration of the EEOICPA.

The district office enclosed a copy of the Policy Branch’s April 12, 2011 determination with its October
2, 2012 letter, and informed the claimant that it was his burden of proof to establish that he had covered
employment at a DOE facility in support of his claim for benefits under Part E of EEOICPA.
On October 19, 2012, the claimant filed the requested Form EE-1, in which he claimed benefits under 
Part E for liver cancer, a liver transplant, liver disease, diabetes and hypertension due to his verified 
employment at the Metropolis worksite.  In a development letter dated October 24, 2012, the district 
office repeated the substance of its October 2, 2012 letter, and asked again that he submit evidence that 
could support designating the Metropolis worksite as a DOE facility.
No new evidence was received in response to the October 24, 2012 letters.  Thus, on November 27, 
2012, the Cleveland district office issued a recommended decision to deny the claimant’s Part E claim, 
on the ground that the evidence of record failed to establish that he had worked at a DOE facility.  The 
claimant’s representative thereafter submitted a timely facsimile in which he objected to the November 
27, 2012 recommended decision and requested an oral hearing, which was held in Paducah, Kentucky, 
on January 16, 2013.

OBJECTIONS

In his December 4, 2012 facsimile objecting to the recommendation to deny the claimant’s Part E 
claim, the representative made the following five arguments (which are each followed by a response):

6. DEEOIC has wrongly refused to recognize the presence of uranium “daughter” products 
associated with the processing work that occurred at the Allied Chemical Corporation’s 
Metropolis worksite.  RESPONSE:  This argument involves the amount of radiation to which 
the claimant was exposed, and this issue is within the exclusive jurisdiction of NIOSH, not 
DEEOIC, as noted in 20 C.F.R. § 30.2(b) (2013). 

7. The Metropolis worksite is a DOE facility because “operations” on behalf of DOE and its 
predecessor agencies took place there.  RESPONSE:  While DEEOIC does not dispute that 
“operations” took place at the worksite, this fact alone is insufficient to support the requested 
determination that the Metropolis plant is a DOE facility, as that statutory term is defined in § 
7384l(12) of EEOICPA.  

8. DEEOIC determined that the Office of Scientific and Technical Information (OSTI) worksite in 
Oak Ridge, Tennessee, was a DOE facility when a Part E claim was filed by a worker at that 
location, and it should do the same in connection with the Allied Chemical Corporation’s 
Metropolis worksite.  RESPONSE:  The determination by DEEOIC that OSTI was a DOE 
facility was based, in part, on the fact that DOE and its predecessor agencies had a “proprietary 
interest” in that worksite under 42 U.S.C. § 7384l(12)(B)(i), and neither DOE nor any of its 
predecessor agencies has ever had such an interest in the Metropolis worksite, which has always
been owned by the Allied Chemical Corporation and its corporate successors. 

9. The Metropolis worksite was designated for remediation under the Formerly Utilized Sites 
Remedial Action Program (FUSRAP), and therefore workers employed there doing clean-up are
covered under Part E.  RESPONSE:  This assertion is not correct, because the Metropolis 
worksite has not been designated for remediation under FUSRAP.[2] 

10.Employees of a contractor that had allegedly concealed transuranics at the Metropolis worksite 
from the Nuclear Regulatory Commission were hired by DEEOIC to compile both Site 
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Exposure Matrices (SEM) information for the Metropolis worksite, as well as for the site profile
used by NIOSH to perform dose reconstructions for workers at that same worksite, and this 
created an impermissible conflict of interest.  RESPONSE:  DEEOIC did not hire the 
contractors that prepared the site profile used by NIOSH to perform dose reconstructions, 
NIOSH did.  Also, there is no toxic substance exposure profile for the Metropolis worksite in 
SEM because it is an AWE facility (SEM only contains profiles of worksites that are either 
DOE facilities or uranium mines and mills covered under Part E).  And more importantly, this 
argument is irrelevant to both the claimant’s Part E claim and his belief that the Allied Chemical
Corporation’s Metropolis worksite satisfies the statutory definition of a DOE facility. 

At the January 16, 2013 oral hearing, the claimant, his wife and a former worker at the Paducah 
Gaseous Diffusion Plant provided testimony in support of the claim.  However, this testimony (most of 
which involved the United States Enrichment Corporation, which has both owned and operated the 
Paducah Gaseous Diffusion Plant[3] since July 28, 1998, rather than either DOE or the Allied Chemical
Corporation) was entirely irrelevant to, and provided no support for, the argument that the Allied 
Chemical Corporation’s Metropolis worksite meets the definition of a DOE facility, because it failed to 
establish that DOE (or its predecessor agencies) either had a “proprietary interest” in the worksite, or 
had entered into one of the specific types of contracts that are listed in § 7384l(12)(B)(ii) with an entity 
at the worksite.

The representative also submitted a “hearing brief” on that date that repeated his prior arguments and 
included copies of: (1) Executive Order 13179; (2) 5 U.S.C. §§ 702 and 706; (3) a report of a June 22, 
2006 public meeting that NIOSH held concerning the site profile for performing dose reconstructions 
for workers at the Metropolis worksite; (4) a partial copy (provenance unknown) of an agreement by 
which the Allied Chemical Corporation undertook to covert natural uranium concentrates owned by an 
unidentified entity into uranium hexafluoride[4]; (5) a partial manifest (provenance also unknown) 
purporting to list chemicals that the Allied Chemical Corporation stored at an unspecified location for 
DOE; (6) extracts from EEOICPA Fin. Dec. No. 10043931-2006 (Dep’t of Labor, March 10, 2008); (7)
extracts from EEOICPA Circular No. 08-05 (issued May 2, 2008); (8) extracts from EEOICPA Bulletin 
No. 07-15 (issued May 9, 2007); (9) extracts of general information from the FUSRAP website; (10) 
extracts from a November 5, 2012 DOE memorandum on allegations of conflicts of interest among 
contractors performing remediation work for DOE at the Portsmouth Gaseous Diffusion Plant and at 
the Oak Ridge Reservation; and (11) extracts from multiple documents and databases posted on both 
DOE and DEEOIC websites relating to SEM, notices published in the Federal Register, § 7384 of 
EEOICPA and the regulations implementing EEOICPA.  However, as was the case with his arguments 
discussed above, the copies submitted as part of the representative’s “hearing brief” are entirely 
irrelevant to the claimant’s Part E claim and fail to establish, or even suggest, that the Allied Chemical 
Corporation’s Metropolis worksite meets the statutory definition of a DOE facility.

Following the hearing, the claimant’s representative submitted a February 12, 2013 facsimile 
containing: (1) copies of items already in the case file; (2) a complaint alleging employment 
discrimination from the former Paducah employee who had testified at the January 13, 2013 oral 
hearing; (3) emails from that same former Paducah employee; (4) a January 30, 2013 interim response 
from DEEOIC to a Freedom of Information Act request filed by the representative; (5) additional 
extracts from the FUSRAP and DEEOIC websites; and (6) factual allegations made by another 
purported Part E claimant (not the claimant involved in this decision) regarding the work performed at 
the Allied Chemical Corporation’s Metropolis worksite.  Once again, however, this evidence has been 
reviewed and fails to provide any support for the claimant’s assertion that the Metropolis worksite is a 
DOE facility. 
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And finally on March 4, 2013, the representative sent yet another facsimile; this one forwarded copies 
of three FAB decisions the representative believed supported the claimant’s Part E claim: (1) EEOICPA
Fin Dec. No. 2158-2003 (Dep’t of Labor, July 11, 2008); (2) EEOICPA Fin. Dec. No. 25833-2004 
(Dep’t of Labor, October 20, 2004); and (3) EEOICPA Fin. Dec. No. 55211-2004 (Dep’t of Labor, 
September 16, 2004).  However, all of these FAB decisions are factually distinguishable from the Part 
E claim at issue in this final decision and fail to establish that the Allied Chemical Corporation’s 
Metropolis worksite is a DOE facility.

After carefully considering the entirety of the evidence now in the case file, FAB hereby makes the 
following:

FINDINGS OF FACT

1.      The claimant filed a Form EE-1, claiming benefits for multiple alleged conditions under Part E of
EEOICPA, on October 19, 2012.

2.      The claimant has verified employment at the Allied Chemical Corporation’s Metropolis, Illinois, 
worksite from February 16, 2004 through at least May 22, 2010.

3.      The Allied Chemical Corporation’s Metropolis worksite has been designated as an AWE facility 
for the covered period from 1959 through 1976 by DOE.  In addition, NIOSH has also identified a 
period of residual radioactive contamination at the worksite from 1977 through March 1, 2011.

4.      While the case file contains evidence establishing that “operations” by or on behalf of two of 
DOE’s predecessor agencies were conducted at the Allied Chemical Corporation’s Metropolis worksite,
which processed uranium concentrates into uranium hexafluoride for the Atomic Energy Commission 
(AEC), and the Energy Research and Development Administration (ERDA) after the AEC was 
abolished, from 1959 through 1976, there is no evidence that these two predecessor agencies either had
a “proprietary interest” in the Metropolis worksite, or had entered into one of the enumerated types of 
contracts listed in 42 U.S.C. § 7384l(12)(B)(ii) with an entity at the worksite.

Based on the above-noted findings of fact, FAB also hereby makes the following:

CONCLUSIONS OF LAW

The benefits available under Part E of EEOICPA are only payable to claimants who satisfy the 
eligibility requirements set out in the statute.  In this Part E claim, the claimant alleges that he qualifies 
as a DOE contractor employee because he worked at the Allied Chemical Corporation’s Metropolis 
worksite, which he believes fits within the statutory definition of a DOE facility set out in § 7384l(12). 
However, FAB concludes otherwise, and accordingly the claimant is not entitled to Part E benefits, as 
alleged.

As noted above, DEEOIC does not dispute that “operations” occurred at the Metropolis worksite, 
because there is ample evidence showing that the Allied Chemical Corporation processed natural 
uranium concentrates into uranium hexafluoride for the AEC at that location, first pursuant to a 
processing contract with the AEC that ran from 1959 through June 30, 1964[5], and thereafter for both 
the AEC and ERDA on an “as needed” basis through 1976.[6]  Therefore, this final decision need not 
address the bulk of the arguments put forward by the claimant’s representative, because they were 



made to prove this already accepted requirement of § 7384l(12)(A) of EEOICPA.[7]

However, it is not enough to merely establish that “operations” occurred at a worksite.  Before 
DEEOIC can determine that the Allied Chemical Corporation’s Metropolis worksite meets the statutory
definition of a DOE facility, the claimant must also prove either that DOE or one of its predecessor 
agencies had a “proprietary interest” in the Metropolis worksite as required by § 7384l(12)(B)(i), or 
that DOE or one of its predecessor agencies “entered into a contract with an entity to provide 
management and operation, management and integration, environmental remediation services, 
construction, or maintenance services” as required by § 7384l(12)(B)(ii).  Pursuant to 20 C.F.R. § 
30.111(a), the claimant has the burden of proving at least one of these two statutory requirements “by a 
preponderance of the evidence.”  That same section also notes that “Proof by a preponderance of the 
evidence means that it is more likely than not that the proposition to be proved it true.”  However, and 
as discussed above, FAB concludes none of the submissions from the claimant’s representative 
contained any persuasive arguments or factual evidence in support of either of these statutory 
requirements.

Thus, FAB concludes that the claimant has failed to prove that the Allied Chemical Corporation 
worksite in Metropolis, Illinois meets the statutory definition of a DOE facility, and that he has also 
failed to prove that he is a DOE contractor employee who worked at a DOE facility under Part E of 
EEOICPA.  Accordingly, FAB hereby denies his Part E claim.

Jacksonville, FL

Wendell Perez

Hearing Representative

Final Adjudication Branch

[1]  See http://www.hss.energy.gov/HealthSafety/fwsp/advocacy/faclist/showfacility.cfm (last visited April 17, 2013).

[2]  A comprehensive listing of all covered worksites designated for remediation under FUSRAP can be found at the 
following DOE website:  http://energy.gov/lm/sites/lm-sites/considered-sites (last visited April 16, 2013).  A review of the 
website reveals that the Allied Chemical Corporation’s Metropolis worksite is not listed as a covered worksite under 
FUSRAP.

[3]  See http://www.usec.com/gaseous-diffusion/paducah-gdp/paducah-history (last visited on March 26, 2013).

[4]  While the representative may believe that this agreement is a contract between DOE (or one of its predecessor agencies)
and the Allied Chemical Corporation, the language used in the part of the agreement in the file suggests that it was actually 
an example of the type of agreement that the Allied Chemical Corporation entered into to process uranium concentrates 
owned by private nuclear power plants.  These agreements became possible following passage of the Private Ownership of 
Special Nuclear Materials Act, Pub. L. No. 88-489, 73 Stat. 602 (August 26, 1964).  See 42 U.S.C. § 2011 note.  See also 
Opinion No. B-207463 (Comp. Gen. December 27, 1984), 1984 WL 47145.

[5]  See http://www.converdyn.com/metropolis/mtwhistory.html and 
http://www.Honeywell-metropolisworks.com/about-metropolis.php (both sites last visited on March 26, 2013).  See also 
“Annual Report to Congress of the Atomic Energy Commission for 1964” (January 1965), p. 48.

[6]  E.g., “Annual Report to Congress of the Atomic Energy Commission for 1959” (January 1960), p. 63; “Annual Report 
to Congress of the Atomic Energy Commission for 1964” (January 1965), p. 48; “Annual Report to Congress of the Atomic 
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Energy Commission for 1965” (January 1966), p. 37; “Annual Report to Congress of the Atomic Energy Commission for 
1966” (January 1967), p. 362; “Annual Report to Congress of the Atomic Energy Commission for 1967” (January 1968), p. 
274.

[7]  During the development of this Part E claim, the representative seemed to be confusing the term “operations” in 
subsection (A) of § 7384l(12) with the “management and operations” type of contract in subsection (B)(ii).  They are clearly
not the same thing.  A history of DOE’s use of “management and operations” contracts, and a description of their features, is
in Chapter 17.6 (October 2007) of DOE’s Acquisition Guide at http://energy.gov/sites/prod/files/17.6_Origin
%2C_Characteristics%2C_and_Significance_of_the_DOE%27s_Management_and_Operating_0.pdf.

Determination by DOL 

EEOICPA Fin. Dec. No. 10083-2007 (Dep’t of Labor, June 6, 2007)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch (FAB) concerning the above claim for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  Upon a careful review of the facts, FAB concludes 
that the evidence of record is insufficient to allow compensation.  Accordingly, the claim for survivor 
benefits under Part B is denied. 

STATEMENT OF THE CASE

On July 31, 2001, [Claimant] filed a Form EE-2 claiming for survivor benefits under EEOICPA as the 
spouse of [Employee], based on the condition of myelofibrosis.  She submitted a certificate showing 
that she and [Employee] were married, and a copy of his death certificate identifying her as his spouse 
at the time he died on March 26, 1987 due to pneumonia, agnogenic myeloid metaplasia and chronic 
obstructive pulmonary disease.

[Claimant] submitted medical documentation including narrative reports, stating that her spouse had a 
diagnosis of myelofibrosis as early as the autumn of 1983.  She also filed a Form EE-3 alleging that her
spouse was employed at the National Bureau of Standards (NBS) Radioactivity Lab in Washington, 
D.C. from May 18, 1931 through May 1948.  Her spouse’s employment as a federal employee with the 
NBS was verified from May 26, 1931 to May 14, 1948.   The NBS facility on Van Ness Street was 
initially designated as a covered Atomic Weapons Employer (AWE) under EEOICPA by the 
Department of Energy (DOE) from 1943 through 1952.

On November 30, 2005, the NBS was removed as a covered AWE by DOE per notice in the Federal 
Register.[1]  DOE took this action when it determined that Congress established the NBS in 1901, and 
that Congress changed its name to the National Institute of Standards and Technology in 1988 as part 
of the Omnibus Trade and Competitiveness Act, and that it is a non-regulatory federal agency currently
located within the Commerce Department’s Technology Administration.  DOE also determined that 
NBS never came under the organizational hierarchy of the Manhattan Engineer District (MED), the 
Atomic Energy Commission (AEC), or DOE itself.  Hence, DOE concluded that the NBS facility on 
Van Ness Street was erroneously designated as an AWE facility because it is a facility of an agency of 
the United States, and the definition of an AWE specifically excludes agencies of the United States.



On March 1, 2006, the Cleveland district office advised [Claimant] that the NBS facility on Van Ness 
Street is not considered to be a covered AWE facility under EEOICPA, and requested that she submit 
any additional information she possessed that would lend itself to classifying this facility as an AWE 
facility within 30 days.  [Claimant] responded to this request and submitted thirteen documents she 
believed would support a determination that this facility should be reclassified as a “DOE facility” 
under EEOICPA.  

On September 25, 2006, after reviewing the evidence of record, the additional thirteen documents 
submitted, and historical research conducted on the NBS facility on Van Ness Street, the Chief of the 
Branch of Policies, Regulations and Procedures concluded that the NBS facility on Van Ness Street 
does not meet the definition of a DOE facility for the purposes of EEOICPA.  While it was noted that 
this facility did perform valuable work for both the MED and the AEC, there was no evidence 
supporting that there was either a proprietary interest or the existence of a management and operation, 
management and integration, environmental remediation services, construction, or maintenance 
services contract between either the MED or the AEC and NBS.  Based on this, it could not be 
considered a DOE facility. 

On October 12, 2006, the Cleveland district office recommended denial of [Claimant]’s claim for 
survivor benefits, finding that the evidence of record did not establish that [Employee] was a covered 
employee with cancer under EEOICPA, as there was insufficient evidence that he was employed by 
either an AWE or a DOE contractor at an AWE facility or a DOE facility, as those terms are defined in 
the statute.  Accordingly, the district office recommended denial of [Claimant]’s claim for survivor 
benefits. 

OBJECTIONS 

On December 11, 2006, FAB received [Claimant]’s letter of objection to the recommended decision 
with her request for an oral hearing, which was held on March 13, 2007 in Seattle, Washington, 
attended by her daughter and authorized representative, [Claimant’s daughter], and her husband.  In 
summary, [Claimant]’s letter of objection and her testimony at the hearing indicated that she disagreed
with the recommended decision and that she has requested copies of the necessary contractual 
documents through a Freedom of Information Act (FOIA) to the U.S. Department of Labor (DOL), 
which has since been turned over to DOE for response, as DOL does not have the documents she 
requested.  [Claimant] indicated that she is still waiting for a response from DOE with the documents 
she needs to support her objection to the delisting of this facility from the covered facilities list.  
[Claimant] believes the work done by NBS was more than just research and development, the 
employees were in charge of quality control, analyzed samples from production plants, devised more 
effective methods of analysis, furnished personnel and facilities, helped in start-up operations of major 
production plants and provided guidance for the control program.  [Claimant] argued these 
responsibilities clearly fall into the areas of management and operations, which were the 
responsibilities of contractors. 

In reviewing all of the evidence of record, including all of the documents submitted at the hearing, 
there remains insufficient evidence to establish that there was either a proprietary interest or the 
existence of a management and operation, management and integration, environmental remediation 
services, construction, or maintenance services contract between either the MED or the AEC and the 
NBS.  While [Claimant] argued that the work done by employees of the NBS at its facility on Van 
Ness Street constitutes work related to “management and operations which were the responsibilities of 
contractors,” she did not provide supporting documentation showing that a proprietary interest or 



contractual relationship existed between the NBS and the MED, or the AEC/DOE.  Therefore, the NBS
facility on Van Ness Street cannot be considered a “DOE facility” for the purposes of EEOICPA.

After considering the evidence of record, FAB hereby makes the following:

FINDINGS OF FACT

1.      On July 31, 2001, [Claimant] filed a claim for survivor benefits under EEOICPA.

2.      [Claimant] is the surviving spouse of the employee.

3.   In 1983, the employee was diagnosed as having myelofibrosis, which is also known as agnogenic 
myeloid metaplasia.    

4.   [Claimant] did not submit sufficient evidence that [Employee]’s employment at the NBS facility 
on Van Ness Street meets the criteria to be considered “covered employment” under EEOICPA. 

Based on the above-noted findings of fact, FAB hereby also makes the following:

CONCLUSIONS OF LAW

Although the NBS facility on Van Ness Street was once designated as an AWE facility by DOE, DOE 
later determined that this facility does not qualify as an AWE facility for the purposes of EEOICPA, 
and consequently removed its designation as an AWE facility in a notice published in the Federal 
Register on November 30, 2005.

[Claimant]’s objection to the removal of this facility as an AWE facility by DOE relates to her belief 
that the NBS facility on Van Ness Street should be reclassified as a “DOE facility,” and that the work 
completed by the employees of the NBS at this facility, namely [Employee], was consistent with the 
work completed by other employees of DOE contractors.  While this may be accurate, the type of work
completed alone is not the determinative criteria required for a facility to be considered a “DOE 
facility” under EEOICPA.  It must also be shown that the AEC/DOE has or had a proprietary interest, 
or entered into a contract with an entity to provide management and operation, management and 
integration, environmental remediation services, construction, or maintenance services; the evidence of
record is currently insufficient to meet this requirement.  

It is the claimant’s responsibility to establish entitlement to benefits under EEOICPA.  The regulations 
at § 30.111(a) provide that the claimant bears the burden of proving by a preponderance of the evidence
the existence of each and every criterion under any compensable claim category set forth in § 30.110.  
Proof by a preponderance of the evidence means that it is more likely than not that the proposition to be
proved is true.  Subject to the exceptions expressly provided in EDEOICPA and the regulations, the 
claimant also bears the burden of providing all written medical documentation, contemporaneous 
records, or other records and documents necessary to establish any and all criteria for benefits set forth 
in the regulations.  See 20 C.F.R. § 30.111(a).  If [Claimant] obtains evidence in the future that she 
believes satisfies this criteria, she should submit this to the district office for consideration with a 
request for reopening of the claim.

FAB is bound by the criteria and provisions of EEOICPA and has no authority to depart from it or 



EEOICPA’s implementing regulations.  Therefore, [Claimant]’s claim must be denied for lack of 
evidence that [Employee] was a covered employee as defined by the statute.  

Seattle, Washington

Kelly Lindlief

Hearing Representative

Final Adjudication Branch

[1]  70 Fed. Reg. 71815 (November 30, 2005).

EEOICPA Fin. Dec. No. 10432-2004 (Dep’t of Labor, September 13, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  Upon a careful review of the facts and an independent review of the record, the 
Final Adjudication Branch concludes that the evidence of record is insufficient to allow compensation 
under the Act.  Accordingly, your claim for benefits is denied.

STATEMENT OF THE CASE

On September 24, 2001, you filed a claim, Form EE-1, for benefits under the EEOICPA based on 
prostate cancer, stomach cancer, other lung condition specified as a spot, goiter and an unspecified 
throat condition.  

Medical evidence submitted in support of your claim included a surgical pathology report dated 
January 9, 1995 that showed a diagnosis of adenocarcinoma of the stomach and a hospital discharge 
summary dated January 11, 1995 that showed a diagnosis of gastric carcinoma.  The medical evidence 
also showed diagnoses of benign prostatic hyperplasia in January 1995; multinodular goiter, status 
post; right thyroid lobectomy in March 1997; and stable pulmonary nodules in February 2000.  

You provided an employment history on Form EE-3 indicating that you were employed at INCO, 
Reduction Pilot Plant (RPP) in Huntington, West Virginia from October 11, 1952 to 1986.  The 
Huntington Pilot Plant in Huntington, West Virginia is recognized as a DOE facility from 1951 to 1963,
and from 1978 to 1979.  See Department of Energy Worker Advocacy Facilities List.  

On October 5, 2001, the Cleveland district office notified you that your claims for a goiter, lung and 
throat conditions were not covered under the Act.  

On January 14, 2002, the Department of Energy (DOE) reported that they had no employment 
information on you.  On January 29, 2002, the Cleveland district office notified you that DOE does not 
have any employment record to show that you worked for INCO at the RPP during the period of your 
employment.  You were advised to furnish any document or documents (copy of security clearance, ID 
card, SSA records, etc.) that would establish your employment at INCO from 1952 to 1986.  You were 



also advised that you could ask others to affirm your employment by INCO by completing and 
returning an Employment History Affidavit (Form EE-4).  You were asked to provide the requested 
evidence within 30 days of the letter.  

In response on April 8, 2002, you submitted a copy of your Itemized Statement of Earnings from the 
Social Security Administration (SSA) that showed you received earnings from INCO Alloys 
International Inc. from 1952 to 1986.  

On December 8, 2003, the Cleveland district office requested the DOE’s corporate verifier for INCO to
determine whether you worked in the RPP.  On December 15, 2003, the DOE’s corporate verifier 
reported that no record was found to establish that you were assigned and/or worked in the RPP while 
employed by INCO from 1952 to 1986.  

On January 27, 2004, the Cleveland district office explained that while the evidence shows that you 
worked at INCO in Huntington, West Virginia from 1952 to 1986, there is no evidence showing that 
you were assigned and/or worked in the RPP, the covered nuclear portion of the facility, while 
employed by INCO from 1952 to 1986.  The SSA records you submitted merely show that you 
received earnings from INCO from 1952 to 1986; however they do not place you within the RPP.  They
requested that you provide any documents that would show that you were assigned by INCO to work at
the RPP, the covered nuclear portion of the facility.  No response to this request was received.  

On July 1, 2004, the district office issued a recommended decision which concluded that you are not 
entitled to compensation under 42 U.S.C. § 7384s because the evidence failed to establish that the you 
are a covered employee, as defined by 42 U.S.C. § 7384l(1); and that you did not provide sufficient 
evidence to show that you were employed at an “atomic weapons employer facility” as defined in 42 
U.S.C. § 7384l(5) nor that you were employed at a “Department of Energy facility” as defined by 42 
U.S.C. § 7384l(12).  

FINDINGS OF FACT

1. You filed a claim for benefits under the EEOICPA on September 24, 2001. 

2. You were employed by INCO Alloys International Inc. in Huntington, West Virginia from 1956 
to 1986.  

3. The DOE’s corporate verifier for INCO confirmed that they have no record that you worked at
 the RPP, the covered nuclear portion of that facility.  The Huntington Pilot Plant was a 
Department of Energy (DOE) facility from 1951 to 1963 and from 1978 to 1979.  INCO was 
the DOE contractor at that facility from 1951 to 1963.  

4. You did not provide sufficient employment evidence to establish that you were assigned by 
INCO to work in the RPP.  

5. You were advised of the deficiencies in your claim and provided with the opportunity to correct 
them.  

CONCLUSIONS OF LAW



I have reviewed the recommended decision issued by the Cleveland district office on July 1, 2004.  I 
find that you have not filed any objections to the recommended decision, and that the sixty-day period 
for filing such objections has expired.  See 20 C.F.R. §§ 30.310(a), 30.316(a).

In order to be afforded coverage under the Energy Employees Occupational Illness Compensation 
Program Act, you must establish that you have been diagnosed with a designated occupational illness 
incurred as a result of exposure to silica, beryllium, and/or radiation:  cancer, beryllium sensitivity, 
chronic beryllium disease, and silicosis.  See 42 U.S.C. § 7384l(15); 20 C.F.R. § 30.110(a).  Further, 
the illness must have been incurred while in the performance of duty for the Department of Energy and 
certain of its vendors, contractors, and subcontractors, or for an atomic weapons employer or facility.  
See 42 U.S.C. §§ 7384l(4)-(7), (9), (11).  

Additionally, in order to be afforded coverage as a “covered employee with cancer,” you must show 
that you were a DOE employee, a DOE contractor employee, or an atomic weapons employee, who 
contracted cancer after beginning employment at a DOE facility or an atomic weapons employer 
facility.  See 42 U.S.C. § 7384l(9); 20 C.F.R. § 30.210(b).  While you did provide evidence of a 
diagnosis of stomach cancer, the record in its current posture lacks proof that you worked in covered 
employment under the Act.  

The record shows that by letters dated January 29, 2002 and January 25, 2004, you were requested to 
provide the required information to prove you had covered employment under the Act.  

It is the claimant’s responsibility to establish entitlement to benefits under the Act.  The EEOICPA 
regulations at § 30.111(a) state that the claimant bears the burden of proving by a preponderance of the 
evidence, the existence of every criterion under any compensable claim category set forth in § 30.110.  
Proof by a preponderance of the evidence means it is more likely than not that a given proposition is 
true.  Subject to the exceptions expressly provided in the Act and regulations, the claimant also bears 
the burden of providing to the Office of Workers’ Compensation Programs all written medical 
documentation, contemporaneous records, or other records and documents necessary to establish all 
criteria for benefits set forth in the regulations.  See 20 C.F.R. § 30.111(a).  

The record in this case shows that you did not submit proof that you had covered employment under 
the Act.  Therefore, your claim must be denied for lack of evidence showing that you had covered 
employment under the EEOICPA.  

For the above reasons the Final Adjudication Branch concludes that the evidence of record is 
insufficient to allow compensation under the Act.  Accordingly, your claim for benefits is denied.

Cleveland, Ohio

Debra A. Benedict

Acting District Manager

Final Adjudication Branch

EEOICPA Order No. 50245-2004 (Dep’t of Labor, April 14, 2011)



ORDER DENYING REQUEST FOR RECONSIDERATION

This is the response to the claimant’s December 28, 2010 request for reconsideration of the November 
30, 2010 decision of the Final Adjudication Branch (FAB) on his survivor claim under both Part B and 
Part E of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA), 42 U.S.C. § 7384 et seq.  In that decision, FAB concluded that with respect to Part B, the 
employee’s pancreatic cancer was not sustained “in the performance of duty,” as that term is defined in 
§ 7384n(b), because it is not “at least as likely as not” (a 50% or greater probability) that such cancer 
was related to the radiation doses she received during her covered employment at a Department of 
Energy (DOE) facility—Hangar 481, Kirtland Air Force Base (AFB)—from March 1, 1989 through 
June 30, 1994.  FAB also concluded that with respect to Part E of EEOICPA, the employee was not a 
“covered DOE contractor employee,” as that term is defined in § 7385s(1), because it is also not at 
least as likely as not that her exposure to toxic substances at Hangar 481 was a significant factor in 
aggravating, contributing to, or causing her pancreatic cancer.  It was because of these two conclusions 
that the claim for survivor benefits due to the employee’s pancreatic cancer under Part B, and for her 
death due to pancreatic cancer under E, was denied.  A decision on the Part E claim for the employee’s 
death due to acoustic neuroma, however, was deferred pending further development. 

In support of his December 28, 2010 reconsideration request, the claimant raised a number of 
interwoven and somewhat confusing arguments.  To the extent that I can discern what they are, his 
arguments in support of his request are as follows.

1.  FAB should have found that the period of the employee’s covered employment began when she 
started work for Ross Aviation at Hangar 481, Kirtland AFB, on December 9, 1985, rather than when 
Hangar 481 became a covered DOE facility on March 1, 1989, because Ross Aviation had contracts 
with DOE and its predecessor agencies starting in 1970, and because those contracts show that Ross 
Aviation began working at Hangar 481 in 1984.  In conjunction with this argument, which the claimant 
raised earlier in the adjudication of his claim, he asserts that copies of the contracts in question that he 
submitted have either never been considered, or were not considered by the appropriate agency of the 
Department of Labor.

2.  FAB wrongly found that the employee’s diagnosed acoustic neuroma was not an “occupational 
illness” that is compensable under Part B that should have been taken into account during the dose 
reconstruction process and the determination of the probability of causation for the Part B claim.

3.  FAB wrongly concluded that the effect of the employee’s alleged exposure to radiation prior to 
beginning her employment with Ross Aviation on December 9, 1985, as well as her alleged 
“non-employment” exposure during her accepted covered employment, could not be taken into account
when it determined the probability of causation for her pancreatic cancer.  The claimant contends that 
these alleged exposures to radiation can be inferred from evidence in the file and must be taken into 
account, because 42 U.S.C. § 7384n(c)(3)(C) provides that the regulatory guidelines for determining 
the probability of causation for cancer under Part B “shall take into consideration. . .other relevant 
factors.”  As was the case with the claimant’s first argument noted above, he made this particular 
argument previously in the adjudication of his claim.

4.  FAB wrongly concluded that the alleged radiation exposure of the employee “in other 
employments” was not covered under EEOICPA.  The claimant contends that this alleged radiation 
exposure should have been taken into account and “added to the worker’s total exposure. . . .”  While 



he acknowledges that the dose reconstruction methodology that the National Institute for Occupational 
Safety and Health (NIOSH) used to estimate the radiation dose of the employee is binding on FAB, he 
believes that FAB should have determined that his objections concerning the application of that 
methodology, as it related to the alleged exposures in question, needed to be considered by NIOSH and 
therefore should have returned the Part B claim to the district office for referral to NIOSH for such 
consideration.  To support this argument regarding the employee’s radiation dose, he asserts that:

[G]eneral principles of workers [sic] compensation law contemplate that a worker who was exposed to 
radiation in multiple employments, like the worker in this case, is not limited to an analysis of exposure
during the last term of injurious employment.  Rather, in such cases the sum total of the worker’s 
exposure during successive employments should be taken into account in assessing the effect of the 
worker’s last injurious exposure to radiation, and in so doing the exposure with the last employer. . .is 
given its due weight in contributing to the onset of a subsequently occurring cancer.  

Similar to the first and third arguments listed above, the claimant raised this argument previously in the
adjudication of his EEOICPA claim.

5.  The claimant was not afforded the opportunity to present his objections regarding the dose 
reconstruction for the employee to NIOSH, which he acknowledges is “the agency which most 
logically has the expertise to evaluate the merits” of his position.  Therefore, the claimant believes that 
FAB should have returned his Part B claim to the district office for referral to NIOSH so it could 
consider his contention that the dose reconstruction for the employee should have included her 
non-employment and “other employments” exposures.

After careful consideration of these arguments, and for the reasons set forth below, the request for 
reconsideration is hereby denied.

With regard to the first argument noted above, and as set out in FAB’s November 30, 2010 decision, 
there is no dispute that Ross Aviation performed work under contracts it had with DOE and its 
predecessor agencies as early as February of 1970, and that the evidence establishes that the employee 
started working for Ross Aviation on December 9, 1985.  The pertinent question for the purposes of the
claimant’s survivor claim, however, concerns where Ross Aviation did its work under its contracts with 
DOE that covered the period of the employee’s employment from December 9, 1985 through June 30, 
1994.  Contrary to the claimant’s allegations noted above, the contracts at issue have, in fact, been 
previously reviewed by the Director of the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC), which is the division of the Office of Workers’ Compensation Programs that
administers EEOICPA[1], when NIOSH provided her with copies of them and asked, in a September 
30, 2009 letter regarding the petition to add a class of employees at Hangar 481 to the Special Exposure
Cohort the claimant filed with NIOSH, whether those contracts were sufficient to expand the “covered”
period of Hangar 481 as a DOE facility.  In her February 2, 2010 response, the Director noted that after 
carefully reviewing those contracts, it was her conclusion that they did not support changing the 
determination that Ross Aviation was a DOE contractor at Hangar 481, Kirtland AFB, for the period 
March 1, 1989 through February 29, 1996.  Those same contracts were also carefully considered yet 
again when the claimant submitted copies of them to the case file in support of his claim, and are 
briefly described below:

 Contract No. AT(29-2)-2859 (covering February 1, 1970 through January 31, 1973) states that 
Ross Aviation would be performing air transport services for the Atomic Energy Commission 



(AEC) “at the Albuquerque Sunport, , .”  There is no mention in this contract that any of the 
work being done by Ross Aviation will be done at Kirtland AFB. 

 Contract No. AT(29-2)-3276 (covering February 1, 1973 through January 31, 1974, with 
multiple modifications that extended the coverage to February 28, 1979 and changed the 
contract number to E(29-2)-3276 when the AEC was replaced by the Energy Research and 
Development Administration (ERDA)) states that the “main operations base shall be maintained
at the Contractor’s facility at the Albuquerque International Airport. . . .”  Again, there is no 
mention in this contract or its modifications that any of the work being done by Ross Aviation 
will be done at Kirtland AFB. 

 Modification number A011 to Contract No. EY-76-C-04-3276 (extending the coverage of that 
contract from March 1, 1979 through February 29, 1984 and changing the contract number to 
DE-AC04-76DP03276 when ERDA was replaced by DOE) states that the “main operations 
base shall be maintained at the Government’s existing facility at the Albuquerque International 
Airport. . . .”  This modification also fails to state that any of the work being done by Ross 
Aviation will be done at Kirtland AFB. 

 Modification number M016 to Contract No. DE-AC04-76DP03276 (covering the period of 
March 1, 1980 to February 28, 1981) states that the location at which Ross Aviation is 
maintaining and flying Government-furnished aircraft is “the Main Base - .”[2]  Once again, 
there is no mention in this modification that any of the work being done by Ross Aviation will 
be done at Kirtland AFB. 

 Contract No. DE-AC04-89AL52318 (covering March 1, 1989 through February 28, 1990, with 
extensions through February 29, 1996) is the earliest contract that describes the location at 
which Ross Aviation is working as “Government-owned facilities located on Kirtland Air Force 
Base, New Mexico.”  Because Contract No. DE-AC04-89AL52318 is a “Management and 
Operations” contract, this also means that Ross Aviation became a DOE contractor at that time 
within the meaning of 42 U.S.C. § 7384l(12)(B)(ii), because it was an “entity” that entered into 
a “management and operations” contract with DOE at a DOE facility, i.e., Hangar 481, Kirtland 
AFB. 

As noted above, and as previously stated in FAB’s November 30, 2010 decision, there is no probative 
and persuasive evidence specifying that Ross Aviation performed its work under a contract with DOE 
at Hangar 481, Kirtland AFB, prior to March 1, 1989.  In this regard, and again as pointed out by FAB 
in the November 30, 2010 decision, the non-contractual evidence the claimant submitted in support of 
this argument is of diminished probative value when compared to the actual contracts described above. 
Accordingly, there is no basis for extending the covered period for that facility to include the earlier 
period that the employee worked there beginning on December 9, 1985, and this argument does not 
warrant reconsideration of FAB’s November 30, 2010 decision.

As for the second argument described above, FAB’s November 30, 2010 decision specifically informed
the claimant that acoustic neuroma is not an “occupational illness,” as that term is defined in § 
7384l(15), and therefore is not compensable under Part B.  While he contends that acoustic neuroma is 
a cancer and therefore it should have been taken into account by NIOSH when it reconstructed the 
employee’s radiation dose and by DEEOIC when it determined the probability of causation based on 
that dose reconstruction, acoustic neuroma is actually a benign tumor of the eighth cranial nerve.  The 



only reference to that illness in the medical evidence is in an August 11, 2000 report by Dr. Jorge 
Sedas, in which Dr. Sedas related the employee’s history of a “right-sided acoustic tumor – stable”; 
there is no medical evidence in the file showing that the reported tumor was malignant (cancer).  The 
provisions of 42 U.S.C. § 7384n(b), (c), and (d) regarding the dose reconstruction process and the 
determination of probability of causation are applicable only for the purpose of determining whether 
cancer was sustained in the performance of duty.  For those reasons, this second argument also does 
not warrant reconsideration of the November 30, 2010 decision of FAB.

In the third argument described above, the claimant contends that FAB should have taken the 
employee’s alleged exposure to radiation prior to beginning her employment with Ross Aviation and 
her alleged non-employment exposure during her accepted covered employment, which he asserts can 
be inferred from the evidence in the file, into account as “other relevant factors” when it determined the
probability of causation for the employee’s pancreatic cancer under Part B.  While he is correct that § 
7384n(c)(3)(C) of EEOICPA directs that the regulatory guidelines for determining the probability of 
causation for cancer claimed under Part B “shall take into consideration. . .other relevant factors,” the 
task of devising these guidelines (and taking those “other relevant factors” into account) pursuant to 
that statutory directive was assigned to the Secretary of Health and Human Services (HHS), not the 
Secretary of Labor, by the President in Sec. 2(b)(i)(A) of Executive Order 13179 of December 7, 2000. 
65 Fed. Reg. 77487 (December 11, 2000).[3]  While DEEOIC is required by 42 C.F.R. § 81.20(b) to 
apply the HHS regulatory guidelines, which have been incorporated into the NIOSH Interactive 
RadioEpidemiological Program (NIOSH-IREP), DEEOIC does not have the authority to alter the 
guidelines to take into account the particular non-covered employment exposures the claimant alleges 
that the employee experienced both prior to and away from her covered employment at Hangar 481 as 
“other relevant factors” when determining the probability of causation for her pancreatic cancer under 
Part B.  On the contrary, as Paragraph 2.0 of the User’s Guide the for the Interactive 
RadioEpidemiological Program (NIOSH-IREP) states:

The NIOSH-IREP computer code is a web-based program that estimates the probability that an 
employee’s cancer was caused by his or her individual radiation dose.  Personal information (e.g., birth 
year, year of cancer diagnosis, gender) and exposure information (e.g., exposure year, dose) may be 
entered manually or through the use of an input file.  For application by the U.S. Department of Labor 
(DOL), the input file option is used to preset all personal information, exposure information, and 
system variables.  These input files are created by NIOSH for each individual claim and transmitted to 
the appropriate DOL district office for processing.[4] (emphasis added)

Accordingly, the claimant’s third argument also does not warrant granting his request to reconsider 
FAB’s November 30, 2010 decision.

In the fourth argument in support of the claimant’s request, he contends that the employee’s alleged 
radiation exposures “in other employments” should have been taken into account and “added to the 
worker’s total exposure” as “other relevant factors.”  As FAB’s November 30, 2010 decision noted, the 
issue of what radiation dose to include is exclusively under the control of NIOSH, pursuant to the 
President’s assignment of the task of performing dose reconstructions to the Secretary of HHS (which 
then re-delegated it to NIOSH) in Sec. 2(b)(iii) of Executive Order 13179.  Also, the statute itself, at § 
7384n(d)(1), restricts the dose to be used to determine probability of causation to radiation exposure 
that occurred solely “at a facility,” which in the employee’s case, means the dose she received when 
Hangar 481 was a DOE facility—March 1, 1989 through June 30, 1994.  HHS has issued regulations 
governing the dose reconstruction process at 42 C.F.R. part 82, and those regulations do not provide for
any consideration of pre-employment and non-employment radiation exposures in estimating radiation 



dose incurred at a DOE facility, regardless of the claimant’s belief that principles of workers’ 
compensation require such consideration.  Because consideration of the “other relevant factors” 
referred to in 42 U.S.C. § 7384n(c)(3)(C), which as noted above, refers solely to the determination of 
probability of causation, this fourth argument also does not warrant reconsideration of the November 
30, 2010 FAB decision on the claim.

Finally, in the fifth argument, the claimant asserts that FAB should have returned his Part B claim to the
district office for referral to NIOSH, so NIOSH could consider his contention that the dose 
reconstruction for the employee should have included non-employment and “other employments” 
exposures.  While there is no dispute that NIOSH is “the agency which most logically has the expertise 
to evaluate the merits” of his position, the fact remains that the claimant was provided with the 
opportunity, at multiple points during the dose reconstruction process at NIOSH, to submit whatever 
evidence he had regarding the employee’s radiation exposures for consideration by NIOSH.  Further, as
discussed above, the types of exposures at issue here are simply not covered under EEOICPA.  
Therefore, there was no reason for FAB to return the Part B claim to the district office for referral to 
NIOSH, and this final argument, like the preceding four, does not provide a sufficient basis for 
reconsidering FAB’s November 30, 2010 decision.

I must deny the request for reconsideration because the claimant has not submitted any argument or 
evidence which justifies reconsideration of the November 30, 2010 final decision.  That decision of 
FAB is therefore final on the date of issuance of this denial of the request for reconsideration.  See 20 
C.F.R. § 30.319(c)(2).

Cleveland

Tracy Smart

Hearing Representative

Final Adjudication Branch

[1]  The sources of authority for administering EEOICPA are set out at 20 C.F.R. § 30.1,which states that the Director of the 
Office of Workers’ Compensation Programs (and his designee the Director of DEEOIC) has the primary responsibility to 
administer EEOICPA, except for those activities assigned to other agencies.  This responsibility includes the “exclusive 
authority to. . . interpret the provisions of EEOICPA,” among them the statutory definition of “Department of Energy 
facility” at § 7384l(12).

[2]  The case file also contains numerous other modifications of Contract No. DE-AC04-76DP03276, but those other 
modifications also do not include a “Statement of Work” provision identifying the location where Ross Aviation was to 
perform its work; thus, they are not described above.  For example, modification number M062 extended the provisions of 
that contract to cover the period from March 1, 1984 through February 28, 1989 (during which the employee began working
for Ross Aviation), but contained no language whatsoever that described where Ross Aviation performed its work for DOE.

[3]  See also 20 C.F.R. § 30.2(b) (“. . .HHS has promulgated regulations at 42 CFR part 81 that set out guidelines that 
OWCP follows when it assesses the compensability of an employee’s radiogenic cancer”) and 20 C.F.R. § 30.213(b) 
(“HHS’s regulations satisfy the legal requirements in section 7384n(c) of the Act, which also sets out OWCP’s obligation to 
use them in its adjudication of claims for radiogenic cancer filed under Part B of the Act, and provide the factual basis for 
OWCP to determine if the ‘probability of causation’ (PoC) that an employee’s cancer was sustained in the performance of 
duty is 50% or greater (i.e., it is ‘at least as likely as not’ causally related to employment), as required under section 
7384n(b)”).



[4]  See: http://www.cdc.gov/niosh/ocas/pdfs/irep/irepug56.pdf(last visited April 13, 2011).

EEOICPA Fin. Dec. No. 51955-2009 (Dep’t of Labor, December 18, 2009)

   NOTICE OF FINAL DECISION FOLLOWING REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch (FAB), following a review of the written record, 
concerning the above claim filed under the Energy Employees Occupational Illness Compensation 
Program Act of 2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth 
below, the claim for thirty primary cancers under Part B is denied.  Adjudication of the claim for these 
same cancers under Part E of EEOICPA is deferred pending further development.    

STATEMENT OF THE CASE

On December 5, 2003, [Employee] filed a claim for benefits under Part B of EEOICPA for cancers of 
the “skin, facial, squamous, basal cell (10-12)” and the “neck-myoepithelial.”  On the same date, 
[Employee] filed a request for assistance with the Department of Energy (DOE) under former Part D 
of EEOICPA for the same conditions.  Following the repeal of Part D and the enactment of Part E, the 
request for assistance was considered a claim for benefits under Part E.

On Form EE-3, [Employee] indicated that from 1963 to 1992 he worked for Precision Forge in both
 Santa Monica and Oxnard, California, and also indicated that 90% of his work was for the Rocky Flats
Plant.  [Employee] described his work and positions as follows:

Forging operator (10 years); foreman of forge shop (12 years); manufacturing supervisor – forged parts
from depleted uranium.  Did experimental forging of beryllium.  

In a November 12, 2003 document that he submitted with his claim, [Employee] stated the following:  

I have worked for a small forging company in California from 1962 until retirement in 1992.  Precision
Forge was originally a private company, which sub-contracted to Dow Chemical when Rocky Flats 
started.  We became part of Rockwell Corporation around 1985 and then later to EG&G. . . .  The last 
ten years I worked as a facility engineer and finally product development.  The period of concern was 
approximately 1965 thru 1980 when the plant was in Santa Monica, California.

On a Form EE-5 dated January 8, 2004, DOE verified that [Employee] was a DOE contractor 
employee for Dow Chemical, Rockwell International, and EG&G Rocky Flats, Inc., all DOE 
contractors, from July 10, 1963 to August 31, 1992 at the Rocky Flats Plant, a DOE facility.[1]  The 
verification did not indicate [Employee]’s specific work location.

To determine the probability that [Employee]’s diagnosed cancers were related to occupational 
exposure to radiation at a DOE facility, the district office referred the claim for radiation dose 
reconstruction to the National Institute for Occupational Safety and Health (NIOSH) on April 23, 
2004.  Based on medical evidence that [Employee] had submitted, the referral specified the diagnosis 
dates and locations of six basal cell carcinomas (BCC’s), three squamous cell carcinomas (SCC’s), 
myoepithelioma (right neck), and salivary gland carcinoma.  The employment location and dates of 
employment provided to NIOSH were as follows:  Rocky Flats Plant, 7/10/1963 – 8/31/1992.

On June 4, 2004, the district office received medical records establishing diagnoses of two primary 



BCC’s that were not previously claimed.  Therefore, on June 7, 2004, the district office submitted an 
amended referral to NIOSH, specifying the additional BCC locations and diagnosis dates.

During a June 24, 2004 dose reconstruction interview conducted by NIOSH, [Employee] indicated that
his work location was at 2052 Colorado St., Santa Monica, California, not at the Rocky Flats Plant.

On January 28 and January 31, 2005, the district office received medical records that established the 
diagnosis and treatment of four primary SCC’s that were not previously claimed.  As a result, on April 
20, 2005, the district office submitted a second amended referral to NIOSH specifying the additional 
SCC locations and diagnosis dates. 

In view of apparent discrepancies between [Employee]’s work locations as provided on his EE-1 claim
form, his EE-3 Employment History (Santa Monica and Oxnard, California), and his statement of work
location (Santa Monica, California) during the June 24, 2004 NIOSH telephone interview, all of which 
indicated that he did not work at the Rocky Flats Plant, and the DOE verification of his employment at 
the Rocky Flats Plant in Golden, Colorado during the same employment period, clarification of 
[Employee]’s work location and period of covered employment became necessary.  On November 28, 
2006, during a telephone conversation with the a claims examiner, [Employee] again stated that he 
worked for Precision Forge in California, which did work for the Rocky Flats Plant.  By letter of 
December 4, 2006, the district office summarized that telephone conversation and informed the 
employee that Precision Forge and Macrodyne were not covered facilities under EEOICPA.  

On March 1, 2007, the district office referred the question of [Employee]’s covered employment 
period to the Division of Energy Employees Occupational Illness Compensation (DEEOIC), Branch of 
Policy, Regulation and Procedures (BPRP) for resolution.  The question presented was whether in 
adjudicating [Employee]’s claim, the district office should use the employment verified by the DOE—
July 10, 1963 to August 31, 1992 at the Rocky Flats Plant.

In a memorandum dated July 16, 2007, BPRP noted that a review of all of the employment evidence of 
record revealed that [Employee] did not work at the Rocky Flats Plant.  Instead, he worked from 1962 
through 1980 for Precision Forge in Santa Monica, California and then for Macrodyne Industries, 
which purchased Precision Forge and moved the facility to Oxnard, California.  BPRP noted that 
Precision Forge/Macrodyne produced parts for the Rocky Flats Plant and determined that in 1984, 
DOE purchased the Oxnard plant and transferred employees onto the same contract as those personnel 
operating the Rocky Flats Plant.  

Based on a review of the activities at Precision Forge/Macrodyne prior to its acquisition by DOE in 
1984, BPRP determined that prior to the 1984 acquisition, neither the Santa Monica location nor the 
Oxnard location could be considered a “DOE facility,” as that statutory term is defined in EEOICPA, 
because DOE had no “proprietary interest” in either location and had not entered into a contract with an
entity for management and operation, management and integration, environmental remediation 
services, construction or maintenance services at either location. Accordingly, BPRP determined that 
neither [Employee]’s employment at the Santa Monica location nor his employment at the Oxnard 
location prior to 1984 constituted covered employment under EEOICPA. 

However, BPRP further found that upon its acquisition by DOE in 1984, when the facility became 
known as the High Energy Rate Forging (HERF) Facility, the Oxnard location satisfied the statutory 
requirements to be regarded as a DOE facility because DOE owned the HERF Facility in Oxnard and 



used its management and operating contractor to run the plant.  Thus, BPRP also concluded that the 
HERF Facility should be considered a DOE facility for EEOICPA purposes for the period 1984-1997.  
Based on the above-noted findings, BPRP directed the district office to proceed with adjudication with 
a finding that [Employee] was an EEOICPA covered employee for the period from 1984 to August 31, 
1992.

On August 27, 2007, [Employee] submitted medical records establishing the diagnosis of additional 
skin cancers.  In addition, the district office obtained records from the DOE Case Management System,
which included diagnostic evidence of additional unclaimed primary skin cancers:  four BCC’s, three 
SCC’s, myeloepithelial carcinoma of the left cheek, and carcinoma of the face.  On September 25, 
2007, the district office submitted an amended NIOSH referral summary specifying 26 diagnosed 
cancers and diagnosis dates.  This amendment also identified the employee’s covered employment 
location as the HERF Facility with a start date of January 1, 1984 and ending date of August 31, 1992.

By letter dated September 26, 2007, [Employee] informed the district office that he had been assigned 
to oversee the installation and start-up of a new large HERF Hammer at the Hanford facility in 
Washington.  On December 14, 2007, DOE verified that [Employee] had visited the Hanford Site, a 
DOE facility, from October 28, 1986 to December 13, 1986; from November 27 to 30, 1990; and from 
February 5, 1991 to March 9, 1991.  Because a Department of Labor Health Physicist determined that 
the additional Hanford employment could affect the dose reconstruction, on January 8, 2008, the 
district office resubmitted [Employee]’s dose reconstruction referral to NIOSH with the Hanford 
facility employment included.  

On October 2, 2008, [Employee] submitted medical evidence establishing the diagnosis of two primary
BCC’s that had not been previously claimed and on October 8, 2008, the district office submitted an 
amended NIOSH referral including those cancers.  On May 27, 2009, the district office submitted yet 
another amended NIOSH referral summary that included two more BCC’s shown by previously 
submitted medical records (but not reported to NIOSH), thus increasing the number of reported 
diagnosed primary cancers to 30.  The final amended referral provided the diagnosis dates and 
locations of the additional cancers. 

Altogether, in support of [Employee]’s claim, the district office received medical evidence that 
established pathological diagnoses of the following 30 primary cancers reported to NIOSH for dose 
reconstruction:

-         SCC of the forehead, diagnosed June 13, 1996. 

-         BCC of the upper lip, diagnosed July 15, 1996. 

-         BCC - 3 of the face, diagnosed October 1, 1997.

-         BCC - 2 of the face, diagnosed October 1, 1997.

-         BCC of the face, diagnosed January 4, 2000. 

-         BCC -2 of the right shoulder, diagnosed August 18, 2001.

-         BCC, of the right cheek, diagnosed October 3, 2001.



-         BCC of the forehead, diagnosed October 3, 2001.

-         SCC of the nose, diagnosed January 8, 2002.

-         Myoepithelial carcinoma of the right cheek, diagnosed February 1, 2002; 

-         Myoepithelioma of the right neck, diagnosed February 8, 2002.

-         Carcinoma of the salivary gland, diagnosed February 20, 2002.

-         SCC of the right nasal tissue, diagnosed August 20, 2002.

-         SCC of the upper right neck, diagnosed September 10, 2002. 

-         SCC of the lower right neck, diagnosed September 10, 2002.

-         SCC of the right nasal tissue, diagnosed April 7, 2003. 

-         SCC of the right cheek, diagnosed April 18, 2003. 

-         BCC of the right posterior ear, diagnosed August 22, 2003.

-         SCC of the right eyebrow, diagnosed August 22, 2003.

-         SCC of the left check, diagnosed November 8, 2004.

-         SCC of the face, diagnosed November 30, 2004.

-         Carcinoma of the face, diagnosed June 12, 2007.

-         BCC of the right ear, diagnosed August 17, 2007. 

-         SCC of the right superior pinna, diagnosed August 17, 2007.

-         BCC of the forehead, diagnosed March 13, 2008.

-         BCC of the left shoulder, diagnosed June 3, 2008.

On July 1, 2009, [Employee] signed Form OCAS-1, indicating that he was not in possession of any 
additional information that had not already been provided to NIOSH for completing his dose 
reconstruction. 

On July 23, 2009, the district office received the final NIOSH Report of Dose Reconstruction and used 
the information provided in that report to determine that there was a 4.76% probability that 
[Employee]’s cancers were caused by radiation exposures during employment at a covered facility.  On
August 21, 2009, the district office issued a recommended decision to deny the claim under Part B, on 
the ground that it was not “at least as likely as not” that [Employee]’s cancers were caused by 
employment-related radiation exposures.   



The Notice of Recommended Decision was mailed to an incomplete address and was returned 
undelivered.  On August 31, 2009, the Notice of Recommended Decision was reissued and mailed to 
the correct address of record.

OBJECTIONS

On October 5, 2009, FAB received [Employee]’s September 25, 2009 statement of objections to the 
recommended decision.  [Employee] did not submit additional evidence with his statement of 
objections.  His objections are as follows:

1.      The recommended decision was mailed to an incorrect address, which delayed his receipt of the 
correspondence.

2.      Finding of fact # 2 of the recommended decision showed him as visiting the Hanford Site from 
November 27, 1990 to November 20, 1990.

3.      Finding of fact # 3 said that “Mr. Johnson was diagnosed. . . .”

4.      The recommendation was based on the last ten years of a 30-year career in the nuclear weapons 
complex.  Ninety percent of all work done in the early years 1964-1980 (by Precision Forge in Santa 
Monica) were projects initiated by engineers at the Rocky Flats Plant, the Sandia Laboratory, the 
Lawrence Livermore National Laboratory and involved experimental work on depleted uranium for 
other organizations.

Objections 1, 2 and 3 pertain to regrettable administrative errors.  Although, these errors should not 
have occurred, they do not affect the outcome of [Employee]’s Part B claim.  The recommended 
decision was mailed to an incorrect address.  To preserve [Employee]’s right to object, the 
recommended decision was reissued with a new date.  The correct starting and ending dates for 
[Employee]’s 1990 Hanford visit, as verified by DOE, are November 27 to 30, 1990.  Referring to 
“November 20, 1990” as the ending date of this visit is an obvious typographical error that should have
been caught.  However, the dates of [Employee]’s Hanford visits reported to NIOSH for use in dose 
reconstruction were correct.  The reported dates for his Hanford visits are as follows:  October 28, 1986
to December 13, 1986; November 27 to 30, 1990; and February 5, 1991 to March 9, 1991.  There is no 
explanation for the appearance of an incorrect name in finding of fact # 3.  The information regarding 
cancer diagnoses and dates were drawn from [Employee]’s medical records.  In reviewing 
[Employee]’s claim, FAB has independently examined each of his medical records and compared the 
results to the information used by NIOSH in preparing the dose reconstruction. These administrative 
errors are unfortunate, but do not affect the decision on [Employee]’s claim.  

Objection 4 objects to limiting [Employee]’s covered employment to his employment at the HERF 
Facility in Oxnard from the time the facility was acquired by DOE in 1984 to his retirement in 1992.  
[Employee] based his objection on his earlier work as a Precision Forge employee, which he stated 
involved work on projects initiated by engineers at a number of covered facilities, as well as 
experimental work with depleted uranium for DARPA (Defense Advanced Research Projects Agency). 
Other than [Employee]’s employment at the HERF Facility from 1984 until his 1992 retirement and 
his visits to the Hanford facility, neither [Employee]’s objections nor any of the statements made 
during the development of his claim has indicated that he performed work at any DOE facility as the 
employee of a DOE contractor or subcontractor.  Moreover, [Employee] has not submitted any 



additional evidence to establish that prior to his covered employment at the HERF Facility and at 
Hanford, he had covered employment as a contractor or subcontractor employee at other DOE 
facilities.

DEEOIC has considered the question of whether [Employee]’s employment with Precision Forge prior
to the acquisition of the HERF Facility by DOE in 1984 constitutes covered employment under 
EEOICPA.  Based on a thorough review of the evidence, DEEOIC has determined that the Precision 
Forge facility in Santa Monica was not a covered DOE facility, and that the Macrodyne facility in 
Oxnard was not a covered DOE facility under EEOICPA until it was acquired by DOE in 1984.  In 
addition, DEEOIC has considered whether the Precision Forge/Macrodyne locations prior to 1984 
could be considered Atomic Weapons Employer (AWE) facilities and found that the sites had not been 
designated as AWE facilities by the Secretary of Energy, as required by the statute, and found no 
factual basis to support a making a recommendation to DOE that the sites be officially designated as 
AWE facilities.  [Employee]’s objection # 4 does not present any information that has not already been 
considered by DEEOIC, and no evidence was submitted that warrants further development.

Based on a review of the evidence in the case file, FAB hereby makes the following:

FINDINGS OF FACT

1.      On December 5, 2003, [Employee] filed a claim for benefits under EEOICPA. 
2.      [Employee] was a DOE contractor employee at the HERF Facility, a DOE facility, from January 
1, 1984 to August 31, 1992. 
3.      DEEOIC has determined that the Precision Forge facility in Santa Monica, California, and the 
Macrodyne facility at Oxnard, California, prior to its acquisition by DOE in 1984, were not DOE 
facilities, nor had DOE designated them as AWE facilities under EEOICPA.  
4.      NIOSH reported annual dose estimates for [Employee]’s cancers from the date of initial radiation
exposure during covered employment to the dates of diagnosis for each cancer.  A summary and 
explanation of information and methods applied to produce these dose estimates, including his 
involvement through an interview and review of the dose report, are documented in the final “NIOSH 
Report of Dose Reconstruction under EEOICPA.” 
5.      Based on the dose reconstruction performed by NIOSH, FAB calculated the probability of 
causation (the likelihood that the cancers were caused by radiation exposure incurred while working at 
a covered facility) for [Employee]’s multiple cancers to be 4.76%, which is less than 50%.  
Therefore, based on a review of the aforementioned facts, FAB also makes the following:

CONCLUSIONS OF LAW

Section 30.111(a) of the implementing regulations states that “Except where otherwise provided in the 
Act and these regulations, the claimant bears the burden of proving by a preponderance of the evidence
the existence of each and every criterion necessary to establish eligibility under any compensable claim
category set forth in § 30.110 [and] the claimant also bears the burden of providing to OWCP all 
written medical documentation, contemporaneous records, or other records and documents necessary to
establish any and all criteria for benefits set forth in these regulations.”  20 C.F.R. § 30.111(a) (2009).  
[Employee] did not submit any additional evidence following issuance of the recommended decision.

Part B of EEOICPA provides compensation for DOE employees or DOE contractor employees who 
contracted cancer after beginning employment at a DOE facility, or Atomic Weapons Employees who 



contracted cancer after beginning employment at an AWE facility, as a covered employee with cancer, 
if and only if that individual is determined to have sustained cancer in the performance of duty.  42 
U.S.C. § 7384l(9)(B).  An employee with cancer shall be determined to have sustained that cancer in 
the performance of duty if and only if the cancer was at least as likely as not related to employment at 
the facility.  42 U.S.C. § 7384(n)(b).  A cancer is at least as likely as not related to employment if the 
probability of causation that the cancer was sustained in the performance of duty is 50% or greater.  
See 20 C.F.R. § 30.213(b).  

[Employee] has urged that his entire employment with Precision Forge and Macrodyne beginning in 
1963 should be considered as covered employment under EEOICPA.   DEEOIC has determined that 
the Precision Forge facility in Santa Monica and the Oxnard site prior to its acquisition by DOE in 
1984 did not meet the requirements for being considered DOE facilities because DOE did not have a 
proprietary interest in those sites and had not entered into a contract with an entity to provide 
management and operation, management and integration, environmental remediation services, 
construction, or maintenance services at those locations.  See 42 U.S.C. § 7384l(12).  However, 
DEEOIC has determined that from 1984 to 1997, DOE owned the HERF Facility in Oxnard and used 
its management and operating contractor to run the plant, thereby meeting the legal definition of a DOE
facility during that period.

As provided by § 7384n(c) of EEOICPA and the implementing regulations, [Employee]’s periods of 
covered employment at the HERF Facility and his Hanford visits were reported to NIOSH, together 
with [Employee]’s 30 cancer diagnoses and diagnosis dates, for radiation dose reconstruction.  
Pursuant to § 81.20 and § 81.25 of the Health and Human Services (HHS) regulations, FAB used the 
information provided in the final NIOSH Report of Dose Reconstruction to determine that there was a 
4.76% probability that that [Employee]’s cancers were caused by occupational radiation exposure 
during covered employment at a DOE facility.  42 C.F.R. §§ 81.20, 81.25 (2009).  See also 20 C.F.R § 
30.213(b).[2]

Pursuant to §§ 7384l(9)(B) and 7384n(b) of EEOICPA, “a covered employee with cancer” is an 
individual who is determined to have sustained his/her cancer in the performance of duty if that cancer 
was “at least as likely as not” (a 50% or greater probability) related to employment at a covered 
facility.  Using data from the NIOSH dose reconstruction, FAB has determined that the probability of 
causation that [Employee]’s cancers are related to covered employment is 4.76%, which is less than 
50%.  Therefore, the evidence does not establish that [Employee]’s cancers were “at least as likely as 
not” related to his employment at a covered facility.  Accordingly, [Employee]’s claim for benefits for 
multiple cancers under Part B.

Washington, DC

John P. Davidson

Hearing Representative

Final Adjudication Branch

[1]  See  http://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist/showfacility.cfm (retrieved December 10, 2009).. 

[2] This regulation states that HHS regulations satisfy the legal requirements in § 7384n(c), which also sets out OWCP’s 
obligation to use them in its adjudication of claims under Part B, and provide the factual basis for OWCP to determine if the



probability of causation that an employee’s cancer was sustained in the performance of duty is 50% or greater (i.e., it is “at 
least as likely as not” causally related to employment).  

EEOICPA Fin. Dec. No. 54251-2004 (Dep’t of Labor, November 1, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claim for benefits is
denied.  A copy of this decision was mailed to your authorized representative.

STATEMENT OF THE CASE

On February 9, 2004, you filed a Form EE-2, Claim for Survivor’s Benefits under the EEOICPA.  The 
claim was based, in part, on the assertion that your late husband was an employee of a Department of 
Energy (DOE) contractor at a DOE facility.  You stated on the Form EE-2 that you were filing for the 
lung and brain cancer of [Employee] (hereinafter “the employee”).  You submitted evidence that the 
employee was diagnosed with lung cancer on March 27, 2003, with metastasis to the brain.   

On the Form EE-3, Employment History, you stated the employee was employed by Reactive Metals, 
Inc., Ashtabula, Ohio, from December 6, 1965 through August 11, 1992.  The district office confirmed 
this employment through the corporate verifier as December 6, 1965 to August 11, 1992, at the 
Sodium, not the Extrusion, Plant.  According to the corporate verifier, the Extrusion Plant is the only 
EEOICPA covered plant at the Reactive Metals facility.       

Because the file did not contain verification of covered employment, the district office sent you letters 
dated February 23, 2004, March 24, 2004, May 19, 2004 and July 19, 2004.  The letters explained the 
needed information, requested such evidence, and allowed time for response.  

In response to these letters, you submitted retirement and pension information and tax documents 
concerning employment with Reactive Metals.  This information did not place the employee at the 
Extrusion Plant, or in other EEOICPA covered employment.   

The Energy Employees Occupational Illness Compensation Program Act established a compensation 
program to provide a lump sum payment of $150,000 and medical benefits as compensation to eligible 
covered employees who have been diagnosed with a specific occupational illness incurred as a result of
their exposure to radiation, beryllium, or silica while in the performance of duty for the DOE and 
certain of its vendors, contractors, and subcontractors.  Eligible survivors may receive lump sum 
compensation, if applicable.  Those “occupational illnesses” covered by the EEOICPA are specifically 
described in § 7384l(15) of the Act as “covered beryllium illness, cancer referred to in section 7384l(9)
(B)[1] of this title, specified cancer, or chronic silicosis, as the case may be.”  42 U.S.C. § 7384l(15).  
There are no provisions under the EEOICPA to cover any other illnesses, even if that illness may be 
related to employment at a covered facility.  To be covered under the Act, employees with cancer must 
have worked at an atomic weapons employer facility or a Department of Energy facility as defined in 
the Act, and designated in the DOE Facility List Database.  42 U.S.C. §§ 7384l(5), 7384l(12).  In this 
case, although the employee worked at the Reactive Metals, Inc. facility in Ashtabula, Ohio, he was not
employed at the Extrusion Plant and thus not a covered employee under the Act.         

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/54251-2004--20041101.htm#_ftn1


Because the file contained no evidence of covered employment, the Cleveland district office issued a 
recommended denial on August 25, 2004.  The decision found that the evidence did not establish the 
employee could be considered a covered employee with cancer as defined in the Act.  

Attached to the recommended decision was a notice of claimant rights, which stated that you had 60 
days in which to file an objection to the recommended decision and/or request a hearing.  You were 
also advised that, if there was no timely objection filed, the recommended decision would be affirmed 
and you would be deemed to have waived the right to challenge the decision.  This 60-day period 
expired on October 24, 2004.  

The implementing regulations provide that “Within 60 days from the date the recommended decision is
issued, the claimant must state, in writing, whether he or she objects to any of the findings of fact 
and/or conclusions of law contained in such decision, including HHS’s reconstruction of the radiation 
dose to which the employee was exposed (if any), and whether a hearing is desired.”  20 C.F.R. § 
30.310(a).  The implementing regulations further state that, “If the claimant does not file a written 
statement that objects to the recommended decision and/or requests a hearing with the period of time 
allotted in section 30.310, or if the claimant waives any objections to all or part of the recommended 
decision, the FAB will issue a decision accepting the recommendation of the district office, either in 
whole or in part.”  20 C.F.R. § 30.316(a).  In this case, you did not file any objections to the 
recommended decision or a hearing request.

FINDINGS OF FACT

1. On February 9, 2004, you filed a Form EE-2, Claim for Benefits under the EEOICPA. 

2. You claimed the following medical conditions:  lung and brain cancer. 

3. The employee was diagnosed with lung cancer with metastasis to the brain. 

4. The employee was employed at the Sodium Plant, Reactive Metals, Inc., Ashtabula, Ohio, from 
December 6, 1965 to August 11, 1992. 

5. In proof of your survivorship, you submitted your marriage certificate and the employee’s death
certificate.  Therefore, you have established that you are a survivor as defined by the 
implementing regulations.  20 C.F.R. § 30.5(ee). 

6. The district office issued the recommended decision on August 25, 2004. 

CONCLUSIONS OF LAW

The undersigned has reviewed the facts and the recommended decision issued by the district office on 
August 25, 2004, and finds that the evidence does not establish that the employee was employed at an 
atomic weapons employer facility or a Department of Energy facility as defined in the Act and 
designated in the DOE Facility List Database.  42 U.S.C. §§ 7384l(5), 7384l(12).  For that reason, you 
are not entitled to compensation as the survivor of the employee.  

42 U.S.C. §§ 7384s(a), 7384s(e). 



Jacksonville, FL

Jeana F. LaRock

District Manager

[1] 42 U.S.C. § 7384l(9)(B) describes a “covered employee with cancer” as “An individual with cancer specified in 
subclause (I), (II), or (III) of clause (ii), if and only if that individual is deemed to have sustained that cancer in the 
performance of duty in accordance with section 7384n(b)” of the EEOICPA.  Clause (ii) states that to be covered for cancer,
the employee must have been a DOE employee, DOE contractor employee or an atomic weapons employee who contracted 
the cancer after beginning such employment.

EEOICPA Fin. Dec. No. 56578-2004 (Dep’t of Labor, September 30, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  Upon a careful review of the facts and an independent review of the record, the 
Final Adjudication Branch concludes that the evidence of record is insufficient to allow compensation 
under the Act.  Accordingly, your claim for benefits is denied. 

STATEMENT OF THE CASE

On April 9, 2004, you filed Form EE-2 (Claim for Survivor Benefits under the EEOICPA) based on the
condition of liver cancer (metastatic hepatobiliary carcinoma).  You also submitted a Form EE-3 
(Employment History), on which you indicated that [Employee] (the employee) worked at Bechtel 
Plant Machinery, Incorporated (Westinghouse Plant Apparatus Division) from October 1970 to August 
1989, and with Westinghouse at the Naval Reactors Facility in Scoville, Idaho, from July 1, 1957 to 
July 31, 1961, July 1, 1965 to September 30, 1967, and September 1, 1968 to October 31, 1970.   You 
also provided dosimetry records associated with the Bettis Atomic Power Laboratory, the New London
Submarine Base, the Westinghouse Plant Apparatus Division, and the Naval Reactors Facility.

The medical documentation of record indicated that the employee was diagnosed as having moderately 
to poorly differentiated adenocarcinoma of the liver (favored to be a hepatobiliary primary cancer). 

Information obtained from a Department of Energy representative and the Oak Ridge Institute for 
Science and Education (ORISE) database was negative for employment information pertaining to the 
employee.  

By letters dated April 26 and June 9, 2004, the Seattle district office notified you that they had 
completed the initial review of your claim for benefits under the EEOICPA, but that additional 
employment evidence was needed in order to establish a claim.  You were also notified that 
employment related to the Naval Nuclear Propulsion Program was specifically excluded from coverage
under the EEOICPA.  You were requested to provide documentation of covered employment under the 
Act within thirty days of the district office letters.

By letter received on May 16, 2004, you advised the Seattle district office that you previously provided
the employee’s complete employment history and documentation, which only included work performed



at facilities dedicated to the Naval Nuclear Propulsion Program. 

On July 26, 2004, the Seattle district office recommended denial of your claim for compensation.   The 
district office concluded that the employee does not qualify as a covered employee under § 7384l of the
Act.  See 42 U.S.C. §§ 7384l.  The district office also concluded that the evidence of record was 
insufficient to establish that the employee was present at a covered facility, while working for the 
Department of Energy or any of its covered contractors, subcontractors or vendors, during a covered 
time period.  See 42 U.S.C. § 7384l(10)-(12).  Finally, the district office concluded that you are not 
entitled to compensation as outlined under § 7384s of the EEOICPA.  See 42 U.S.C. § 7384s.  

FINDINGS OF FACT

1. You filed a claim for survivor benefits on April 9, 2004. 

2. The employee was diagnosed as having liver cancer, a covered occupational illness under the 
EEOICPA. 

3. You did not provide sufficient evidence to establish that the employee engaged in covered 
employment under the EEOICPA. 

CONCLUSIONS OF LAW

The undersigned has reviewed the recommended decision issued by the Seattle district office on July 
26, 2004.  I find that you have not filed any objections to the recommended decision as provided by § 
30.316(a) of the regulations, and that the sixty-day period for filing such objections, as provided for in 
§ 30.310(a) has expired.  See 20 C. F. R. §§ 30.310(a), 30.316(a).

In order to be afforded coverage under Part B of the Energy Employees Occupational Illness 
Compensation Program Act, you must establish that the employee was diagnosed with a designated 
occupational illness incurred as a result of exposure to silica, beryllium, and/or  radiation:  cancer, 
beryllium sensitivity, chronic beryllium disease, and silicosis.  See 42 U.S.C. § 7384l(15); 20 C.F.R. § 
30.110(a).  Further, the illness must have been incurred while in the performance of duty for the 
Department of Energy and certain of its vendors, contractors, and subcontractors, or for an atomic 
weapons employer or facility.  See 42 U.S.C. § 7384l(4)-(7), (9) and (11).

In order to be afforded coverage as a “covered employee with cancer,” you must show that the 
employee was a DOE employee, a DOE contractor employee, or an atomic weapons employee, who 
contracted cancer after beginning employment at a DOE facility or an atomic weapons employer 
facility.  See 42 U.S.C. § 7384l(9); 20 C.F.R. § 30.210(b).  

Further, § 7384l(12) of the Act provides a definition of a Department of Energy facility and specifically
exempts the Nuclear Propulsion Program.  

The term “Department of Energy facility” means any building, structure, or premise, including 
the grounds upon which such building, structure, or premise is located—

(A)       in which operations are, or have been, conducted by, or on 
behalf of, the Department of Energy (except for buildings, structures, 
premises, grounds,



or operations covered by Executive Order No. 12344, dated February 1,
1982 (42 U.S.C. 7158 note), pertaining to the Naval Nuclear Propulsion
Program) (emphasis added).

42 U.S.C. § 7384l(12)(A).  

In this case, the employment evidence you provided indicated that the employee worked at the Naval 
Reactors Facility (NRF), the New London Submarine Base, the Westinghouse Plant Apparatus Division
(Bechtel Plant Machinery, Inc.) and the Bettis Atomic Power Laboratory, which provided products and 
services to the Naval Nuclear Propulsion Program.  Consequently, this employment is specifically 
excluded from coverage under the Act.  See 42 U.S.C. § 7384l(12)(A).

It is the claimant’s responsibility to establish entitlement to benefits under the Act.  The EEOICPA 
regulations at § 30.111(a) state that the claimant bears the burden of proving by a preponderance of the 
evidence, the existence of each and every criterion under any compensable claim category set forth in §
30.110.  Proof by a preponderance of the evidence means that it is more likely than not that the 
proposition to be proved is true.  Subject to the exceptions expressly provided in the Act and 
regulations, the claimant also bears the burden of providing to the Office of Workers’ Compensation 
Programs all written medical documentation, contemporaneous records, or other records and 
documents necessary to establish any and all criteria for benefits set forth in the regulations.  See 20 
C.F.R. § 30.111(a). 

For the above reasons, the Final Adjudication Branch concludes that the evidence of record is 
insufficient to allow compensation under the Act.  Accordingly, your claim for benefits is denied. 

Seattle, WA

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch 

EEOICPA Fin. Dec. No. 10038639-2007 (Dep’t of Labor, Nov. 12, 2008)

NOTICE OF FINAL DECISION FOLLOWING REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch (FAB) concerning the above claim for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons stated below, the claim for chronic 
obstructive pulmonary disease (COPD) under Part E of EEOICPA is denied.

STATEMENT OF THE CASE

On August 9, 2005, the employee filed a claim for benefits under Part E of EEOICPA and alleged that 
he had contracted COPD.  In support of his claim, he submitted an employment history stating that he 
was employed as a security officer by EG&G Special Projects at the Nevada Test Site (NTS) from 
January 1981 to October 1990, and that he wore a dosimetry badge while employed.  The Oak Ridge 
Institute for Science and Education (ORISE) database did not contain information to verify this 
employment.  The Department of Energy (DOE) verified the employee’s employment with Edgerton, 
Germeshausen, and Grier Special Projects and stated, “This was not a DOE-funded project and was not



associated with the DOE Nevada Test Site work.”   

On June 15, 2007, the district office issued a recommended decision to deny the claim on the ground 
that the medical evidence of record was insufficient to establish the diagnosis of COPD.  However, on 
December 20, 2007, FAB issued an order remanding the case for further development after the 
employee submitted medical evidence that supported the diagnosis of COPD.  As a result, the claim 
was returned to the district office for further development and the issuance of a new recommended 
decision.

By letter dated January 25, 2008, the Seattle district office informed the employee that under Part E of 
EEOICPA, an employee must have worked for a DOE contractor or subcontractor at a DOE facility 
during a covered time period, and that to date, DOE had verified his employment by EG&G Special 
Projects at the Nevada Test Site from January 1, 1981 to October 31, 1990.  He was informed that DOE
had indicated that EG&G Special Projects was not a DOE funded project and that any employment for 
these projects took place outside the borders of the NTS, and therefore was not covered employment 
under EEOICPA.  The district office asked him to submit evidence to establish that EG&G Special 
Projects was involved in operations for DOE or on behalf of DOE at the NTS.    

In a response received by the district office on February 14, 2008, the employee submitted an affidavit 
on Form EE-4 from a work associate, who asserted that the employee was employed as a security 
officer by EG&G Special Projects at NTS from January 5, 1981 to October 15, 1990.  The employee 
also submitted an affidavit from his wife, who asserted that he was employed as a security officer by 
EG&G Special Projects at NTS from January 5, 1981 to October 15, 1990.  

On February 29, 2008, the district office issued a new recommended decision to deny the employee’s 
claim for COPD under Part E, on the ground that the evidence was insufficient to establish that he was 
present at a covered facility while working for DOE or any of its covered contractors, subcontractors, 
or vendors during a covered time period.   

OBJECTIONS

On March 12, 2008, FAB received the employee’s written objections to the recommended decision.  In 
his objection letter, he stated the following:

I am submitting a copyrighted article from the Las Vegas Review Journal dated Thursday, December 
16, 1999.  In this article there is a discussion of President Clinton signing into law, under the military 
lands withdrawal act of 1999.  The document in question was signed on , and the Department of Energy
released the article to the press approximately two months later.  In the document President Clinton 
signed over to the Air Force control over Department of Energy property in the rectangle around 
Groom Lake which is the northeastern corner of the test site this land was previously used by the Air 
Force under an agreement with the Atomic Energy Commission that dates back to 1958, the location is 
commonly known as Area 51.  This article makes perfectly clear, prior to the property was under the 
control of the Department of Energy.  As to the funding of EG&G Special Projects, their funding came 
directly from the Department of Energy in the form of laundered money that was approved for projects 
approved by Congress for the Nevada Test Site.  The cost overruns were then used to fund the black 
projects at Area 51.  By using approved monies in this manner, further protected the activities that 
occurred at Area 51 (projects that cannot be investigated by Congress).  Also the general manager for 
all projects at Area 51, that person’s name is was [General Manager], who was in charge of all 



subcontractors at Area 51.  [General Manager] was an employee of Reynolds Electrical & 
Engineering the prime contractor at the NTS, a company owned by EG&G.  

On August 5, 2008, the Division of Energy Employees Occupational Illness Compensation (DEEOIC) 
issued EEOICPA Circular No. 08-06 which states the following:

The Nevada Test Site is a covered DOE facility for the period 1951-present.  The DEEOIC considers 
Area 51 part of NTS for the period 1958-1999.  The DOE categorizes Reynolds Electrical and 
Engineering Company (REECo) and Bechtel , Inc. as “captive contractors,” for the DOE and its 
predecessors, including both the Atomic Energy Commission (AEC) and the Energy Research and 
Development Agency (ERDA).  This means that employees of REECo and Bechtel who worked at the 
NTS, including Area 51, are DOE contractor employees, regardless of what information may 
previously have been received from DOE. 

By letter dated October 17, 2008, DOE confirmed for FAB that EG&G Special Projects was not a DOE
contractor at the Nevada Test Site.

After considering the evidence of record, FAB hereby makes the following:

FINDINGS OF FACT

1.      The employee was employed by EG&G Special Projects from January 5, 1981 to October 15, 
1990. 

2.      The case file does not contain sufficient evidence to establish that the employee worked for a 
DOE contractor or subcontractor at the NTS.

Based on the above-noted findings of fact, FAB also hereby makes the following:

CONCLUSIONS OF LAW

The term “covered DOE contractor employee” used in Part E is defined as a DOE contractor employee 
determined to have contracted a covered illness through exposure at a DOE facility.  See 42 U.S.C. § 
7385s(1).  The term “covered illness” means an illness or death resulting from exposure to a toxic 
substance.  42 U.S.C. § 7385s(2).

DEEOIC has researched the issue of claimed employment at Area 51 of NTS, and considers Area 51 to 
be part of NTS for the period 1958-1999.  As noted above, DOE categorizes REECo and Bechtel 
Nevada, Inc. as “captive contractors” for DOE and its predecessors; this means that employees of 
REECo and Bechtel who worked at NTS (including Area 51 during the period 1958-1999) are DOE 
contractor employees.  Also as noted above, DOE has confirmed that EG&G Special Projects was not a
DOE contractor at NTS.

It is the claimant’s responsibility to establish entitlement to benefits under EEOICPA.  The regulations 
at 20 C.F.R. § 30.111(a) state that the claimant bears the burden of proving, by a preponderance of the 
evidence, the existence of each and every criterion under any compensable claim category.  Proof by a 
preponderance of the evidence means that it is more likely than not that the proposition to be proved is 
true.  See 20 C.F.R. § 30.111(a) (2008).



As found above, the evidence of record establishes that the employee worked for EG&G Special 
Projects, but does not establish that he is a “covered DOE contractor employee” as defined by 42 
U.S.C. § 7385s(1), because he did not work for a DOE contractor or subcontractor.  Therefore, the 
claim must be denied for lack of covered employment under Part E of EEOICPA.

Washington, 

Amanda M. Fallon

Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 10043931-2006 (Dep’t of Labor, March 10, 2008)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) on the employee’s claim for benefits under
Part E of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the employee’s claim is denied.

STATEMENT OF THE CASE

On May 31, 2002, the employee filed a claim for benefits under Part B of EEOICPA and alleged that he
had contracted beryllium sensitivity, chronic beryllium disease (CBD) and pulmonary insufficiency due
to occupational exposure to beryllium as a mechanical engineer at the Massachusetts Institute of 
Technology campus in Cambridge, Massachusetts (MIT).  In support of his claim, he filed a Form EE-3
on which he alleged that he had been employed by “U.S. Army, (T-4) Special Engineering Detachment,
Manhattan District, Corps of Engineers, assigned to Metallurgical Project, U of Chicago, Mass. Inst. of 
Tech Location,” at Oak Ridge, Tennessee, and as a radiation monitor at Bikini Atoll from May through 
August 1946.  On that form, the employee alleged that he was assigned to the “Beryllium Group” at 
MIT from November 1945 to May 1946.

By letter dated June 10, 2002, the Denver district office of the Division of Energy Employees 
Occupational Illness Compensation (DEEOIC) confirmed receipt of the employee’s claim and 
informed him that coverage under EEOICPA is limited to civilian employees of the Department of 
Energy (DOE), its predecessor agencies and certain of its contractors and subcontractors, and that 
military personnel are not similarly covered.  The employee then submitted several documents 
regarding his employment, including a June 17, 2002 letter in which he clarified that:  (1) he joined the 
Army in 1942; (2) he was called to active duty in May 1943; and (3) he was assigned to the K-25 
Gaseous Diffusion Plant in Oak Ridge in September 1944.  He stated that shortly afterward, he was 
transferred to the “Metallurgical Project” at MIT, still as an enlisted member of the Army, and worked 
there until May 1946 when he was transferred back to Oak Ridge and trained for his subsequent job at 
Operation Crossroads in the Pacific.

Employment records provided by MIT on April 24, 2003 indicate:  (1) that the employee was initially 
assigned to work at MIT as an enlisted member of the U.S. Army on December 1, 1944; (2) that on 
January 26, 1945, a change in his Army status allowed MIT to hire him directly as a civilian employee 
on the same project; and (3) that he was recalled to active military duty in the Army on October 22, 



1945, but continued to work on the project at MIT until May 2, 1946.  In a letter dated May 10, 2003, 
the employee provided a detailed work history, with supporting documents, that was consistent with the
information provided by MIT and confirmed that he was a civilian employee of MIT at MIT’s 
Cambridge campus from January 26, 1945 to October 22, 1945.  Neither DOE nor its Oak Ridge 
Operations Office was able to verify the employee’s alleged employment at Oak Ridge or at Bikini 
Atoll, but the enlistment records in his case file are consistent with his claim of military employment at 
these two locations.  

On May 15, 2003, the Denver district office issued a recommended decision to accept the employee’s 
claim for beryllium sensitivity, and on May 30, 2003 the FAB issued a final decision consistent with 
the district office’s recommendation.  In that decision, the FAB awarded the employee medical benefits
and monitoring for his beryllium sensitivity, retroactive to his filing date of May 31, 2002.  Thereafter, 
on September 11, 2003, the Denver district office issued a recommended decision to accept the 
employee’s Part B claim for CBD, based on the recommended findings that he had covered civilian 
employment at MIT from January 26, 1945 to October 22, 1945, and that he had been diagnosed with 
CBD on July 2, 2003.  On September 22, 2003, the FAB issued a final decision accepting the 
employee’s Part B claim for CBD and awarding him a lump-sum of $150,000.00 plus medical benefits 
for his CBD, retroactive to May 31, 2002.  In this final decision, the FAB concluded that the employee 
was a “covered beryllium employee” and that he had been diagnosed with CBD consistent with the 
criteria set out in EEOICPA. 

Following the 2004 amendments to EEOICPA that included the enactment of new Part E[1], the 
employee filed a claim based on his CBD under Part E of EEOICPA on November 25 , 2005.  Shortly 
thereafter, the employee’s new Part E claim was transferred to the Cleveland district office of DEEOIC 
for adjudication.  By letter dated March 9, 2006, the Cleveland district office informed the employee 
that he did not meet the eligibility requirements under Part E of EEOICPA.  The district office 
explained that Part E differs from Part B in that Part E only provides benefits for civilian employees of 
DOE contractors and subcontractors (or their eligible survivors), but does not provide benefits for 
employees of the other types of employers that are covered under Part B, i.e., atomic weapons 
employers or beryllium vendors.  The letter provided the employee with an opportunity to submit 
additional evidence “[i]f you intend to claim additional employment or intend to provide evidence that 
MIT should be designated as a DOE facility. . . .”  Included with the letter was a print-out of the 
Department of Energy (DOE) Facility List entry for MIT, which indicated that at that time, MIT’s 
Cambridge campus was designated only as an atomic weapons employer (AWE) facility and a 
beryllium vendor facility, but not a DOE facility.[2] 

On April 17, 2006, the Cleveland district office issued a recommended decision to deny the employee’s
Part E claim for his CBD, based on their recommended finding that the evidence in the file was 
insufficient to establish that he was a “covered DOE contractor employee,” as that term is defined in § 
7384l(11) of EEOICPA, because it failed to establish that his civilian employment at MIT was at a 
“Department of Energy facility,” as that second term is defined in § 7384l(12) of EEOICPA.  The 
employee filed objections to the recommended decision in letters to the FAB dated May 4, 2006, June 
26, 2006, September 17, 2006 and October 26, 2006, and submitted several affidavits, exhibits and 
other factual evidence in support of his objections.  All of the employee’s objections were made in 
support of his position on one point—that DEEOIC should determine that MIT’s Cambridge campus, 
or a portion thereof, is a “DOE facility” for the purposes of his Part E claim.

On June 6, 2006, the FAB referred the employee’s Part E claim to DEEOIC’s Branch of Policy, 
Regulations and Procedures (BPRP) for guidance on the issue of whether the evidence submitted by the



employee warranted the requested determination regarding MIT’s Cambridge campus.  On December 
21, 2006, BPRP referred the issue to the Office of the Solicitor of Labor (SOL).  On March 14, 2007, 
SOL issued an opinion in which it concluded that the evidence in the case file was insufficient to 
establish that MIT’s campus meets the statutory definition of a “Department of Energy facility.”  Based
on that conclusion, SOL advised BPRP that DEEOIC could reasonably determine that the employee 
was ineligible for benefits under Part E as he was not a “covered Department of Energy contractor 
employee.”

On May 4, 2007, the FAB issued a final decision denying the employee’s Part E claim.  In its final 
decision, the FAB restated both the employee’s objections and the opinion of SOL.  The FAB found 
that while MIT’s Cambridge campus was recognized as both an AWE facility and a beryllium vendor 
facility during the period of the employee’s civilian employment there, the evidence was insufficient to 
establish that it also satisfied the statutory definition of a “DOE facility” during that time period.  Thus,
the FAB concluded that the employee was not a “covered DOE contractor employee,” as that term is 
defined in EEOICPA. 

By letter dated May 24, 2007, the employee filed a request for reconsideration of the FAB’s final 
decision and on July 17, 2007, the FAB issued a denial of the employee’s request.  In its denial, the 
FAB restated the employee’s objections and based its denial on the conclusion that he had not 
submitted any new evidence or arguments that would justify reconsidering the May 4, 2007 final 
decision.  On January 25, 2008, the Director of DEEOIC issued an Order vacating both the FAB’s May 
4, 2007 final decision on the employee’s Part E claim and its July 17, 2007 denial of the employee’s 
request for reconsideration.  In his Order, the Director indicated that while the FAB had restated the 
employee’s objections in its final decision, it had not explicitly analyzed each of those objections.  
Because of this, the Director vacated the FAB’s decisions and returned the employee’s Part E claim to 
the FAB “for issuance of a new final decision that gives appropriate consideration to the employee’s 
objections to the Cleveland district office of DEEOIC’s recommended denial of his Part E claim.”    

OBJECTIONS
As noted above, the employee objected to the recommended denial of his Part E claim in a letter dated 
May 4, 2006 and urged that MIT’s Cambridge campus was misclassified and should be determined to 
be a DOE facility.  The employee’s first argument urged that the work of the Metallurgical Project at 
MIT was “nuclear weapons related.”  The evidence supports this argument.  The DOE Facility List 
entry for MIT describes the uranium metallurgical work and beryllium work performed at MIT in 
support of the U.S. Army Corps of Engineers Manhattan Engineer District (MED) during the period 
1942 through 1946.[3]   This work—a portion of which was performed by the employee—supports the 
determination that MIT’s Cambridge campus is both an AWE facility from 1942 through 1946, and a 
beryllium vendor facility from 1943 through 1946.
The employee’s second argument was that DEEOIC previously determined that MIT’s Cambridge 
campus was a DOE facility.  In support of this position, the employee correctly pointed out that in its 
May 15, 2003 recommended decision on his Part B claim, the Denver district office stated that 
“Massachusetts Institute of Technology initially became a DOE facility in 1942.”  The FAB 
acknowledges that the Denver district office made that erroneous historical statement in its 
recommended decision on the employee’s Part B claim; however, that error was not carried forward in 
any of the subsequent recommended decisions on the employee’s several claims, nor was it repeated in 
any finding of fact or conclusion of law in any of the FAB’s final decisions issued on the employee’s 
several claims.  In issuing a final agency decision on a claim under EEOICPA, the FAB is not bound by
a historical inaccuracy contained in a recommended decision issued by a DEEOIC district office.  See 
EEOICPA Fin. Dec. No. 10028664-2006 (Dep’t of Labor, August 24, 2006).    



The employee also argued that the MED was a predecessor agency of DOE.  The FAB agrees with this 
historical point.  42 U.S.C. § 7384l(10).
The employee argued that “beryllium work was done at MIT and that acute beryllium disease 
resulted.”  The FAB agrees.  The DOE Facility List description of the work that was performed at MIT 
describes beryllium work performed at the MIT Cambridge campus, and that work supports the 
designation of MIT as a beryllium vendor during the period 1943 through 1946.  That description also 
refers to “a number of cases of beryllium disease at MIT” prior to the fall of 1946.[4]  
The employee submitted evidence that the Metallurgical Laboratory (Met Lab) in Chicago, Illinois, is 
classified as an AWE facility, a beryllium vendor facility and a DOE facility, and argued that the work 
performed at MIT’s Cambridge campus “was just an extension of” the work performed under Dr. 
Arthur Compton at the Met Lab.  The FAB agrees that the Met Lab was designated as an AWE facility 
(1942-1952), a beryllium vendor facility (1942-1946) and a DOE facility (1982-1983, 1987).[5]  The 
FAB notes, however, that like MIT’s Cambridge campus, the Met Lab is classified only as an AWE 
facility and a beryllium vendor facility during the time of their early uranium and metallurgical work in
the 1940s.  The Met Lab is classified as a DOE facility only during the periods of remediation work 
that was performed there in the 1980s.  These classifications are consistent with those for MIT’s 
Cambridge campus.  The FAB concludes that the evidence in the file is insufficient to establish that the 
work performed at MIT’s Cambridge campus “was just an extension of” the work performed at the Met
Lab.  The work performed at MIT’s Cambridge campus was performed pursuant to a contract between 
the MED and MIT, and there is no evidence in the file to corroborate the employee’s claim that the Met
Lab directed or controlled the MIT Metallurgical Project.  
The employee also submitted evidence showing that the Ames Laboratory in Ames, Iowa, is classified 
as a DOE facility, but made no argument in his May 4, 2006 letter as to the relevance of this 
information.  In a letter dated February 7, 2008, the employee clarified his argument regarding the 
Ames Laboratory by asserting that the Met Lab and the Ames Laboratory “were both classified as DOE
Employers while MIT was not, even though the work was analogous and facilities in all cases were 
owned by the universities. . . .  The precedents established by these classifications seems not to have 
been considered.”  The FAB acknowledges that the Ames Laboratory is designated as a DOE facility 
(1942-present),[6] but points out that there is no probative evidence in the case file that corroborates 
the employee’s argument that the work performed at the Ames Laboratory was analogous to the work 
that was performed at MIT’s Cambridge campus, or that the contracts for such work were similar in 
type to the pertinent MED contract with MIT, or that the buildings used at the Ames Laboratory were 
owned by the associated university.[7]  The regulations governing EEOICPA place upon the claimant 
the burden to produce evidence necessary to establish all criteria for benefits and to prove the existence
of all elements necessary to establish eligibility for benefits.  20 C.F.R. § 30.111(a).  The employee’s 
bare assertions regarding the Met Lab and the Ames Laboratory are not, without supporting factual 
evidence, sufficient to establish his precedent argument and, thus, do not provide probative support for 
his claim.      
The employee also argued that his work was recognized by the Secretary of War as “essential to the 
production of the Atomic Bomb.”  The FAB does not dispute this point.
In his letter dated June 26, 2006, the employee modified his objection to the recommended decision by 
stating that the MIT Metallurgical Project (MMP), not the entire MIT Cambridge campus, should be 
classified as a DOE facility.  In support of that objection, he argued that “if the MMP was reclassified 
to meet the requirements of ‘Department of Energy’ Facility,’” then he would satisfy the statutory 
requirements of a “Department of Energy contractor employee.”  Based on the totality of the evidence 
in the case file, the FAB concludes that the evidence does not provide sufficient support for this 
argument.  Even if the MMP were to be classified as a DOE facility during the employee’s period of 
civilian employment there, he would still have to submit factual evidence sufficient to establish that he 
was employed by “(i) an entity that contracted with the Department of Energy to provide management 



and operating, management and integration, or environmental remediation at the facility; or (ii) a 
contractor or subcontractor that provided services, including construction and maintenance, at the 
facility.”  42 U.S.C. § 7384l(11)(B).  The evidence does not support a conclusion that he was so 
employed, because it does not establish that his employer, MIT, contracted with DOE (or any of its 
predecessor agencies) “to provide management and operating, management and integration, [] 
environmental remediation, [or] services, including construction and maintenance, at the facility.”
The employee also argued that the MMP meets the first part of the two-part statutory definition of a 
“DOE facility.”  In support of this argument, he asserted that the evidence in the file proves that the 
MMP is a building, structure or premise “in which operations are, or have been, conducted by, or on 
behalf of, the Department of Energy,” pursuant to 42 U.S.C. § 7384l(12)(A).  The FAB agrees that the 
evidence supports this conclusion.  During the development of the employee’s Part E claim, his file 
was referred to the SOL, and on March 14, 2007, that office issued a memorandum in which it found 
that the evidence supports a conclusion that the employee’s “work on the Metallurgical Project was 
performed pursuant to Contract No. W-7405-eng-175 between MIT and the MED, thus meeting the test
of § 7384l(12)(A).”  The FAB agrees with that conclusion.   
The employee then argued that the MMP also meets the second part of the two-part statutory definition 
of a “DOE facility,” in that the MED had “a proprietary interest” in the MMP, as required by subsection
(i) of 42 U.S.C. § 7384l(12)(B).  In support of this position, the employee alleged that “The MED paid 
all bills, provided all priorities, met all needs for civilian or military personnel, which would indicate a 
clear proprietary interest in the MMP.”  As set forth more fully in the Conclusions of Law section of 
this final decision, the evidence in the file does not provide sufficient support for the employee’s 
argument that the MED had “a proprietary interest” in the MMP.  In their March 14, 2007 
memorandum, SOL concluded that there is no evidence in the employee’s case file that the MED had 
“a proprietary interest” in any of the buildings, structures or premises in which he worked as a civilian 
employee at MIT’s Cambridge campus.  That conclusion is part of the totality of the evidence that FAB
has considered in this case, and FAB agrees with that conclusion.  
That conclusion is also supported by the employee’s own statements regarding ownership of the 
buildings in which he worked at MIT’s Cambridge campus.  His first identification of the buildings in 
which he worked during his civilian employment at MIT’s Cambridge campus was more than two 
years after he filed his Part E claim.  In a letter dated February 7, 2008, submitted after his claim was 
reopened by order of the Director of DEEOIC, the employee stated that all of his work for the MMP 
was performed in Buildings 4, 8 and 16 on MIT’s Cambridge campus.  He also asserted that those 
buildings were analogous to the buildings used at the Met Lab and the Ames Laboratory for MED work
during that same time period and argued that the classification of all three facilities should be the same 
because “facilities in all cases were owned by the universities.”  Consistent with the employee’s 
assertion that MIT owned the buildings and laboratories in which MMP research was performed, there 
is no probative evidence in the file establishing that the MED had a proprietary interest in any of these 
three buildings.
Alternatively, the employee argued that the MMP meets the second part of the two-part statutory 
definition of a “DOE facility” because the MED “entered into a contract with [MIT] to provide 
management and operation,” as required by subsection (ii) of 42 U.S.C. § 7384l(12)(B).  In support of 
this position, he argued that: 
The MED clearly entered into a contract with MIT to provide management and scientific 
operations.  I have never seen this contract. . . .  However, the Division of Industrial 
Cooperation at MIT did not do pro bono work.  A contract is certainly implied by analogy to 
other universities such as Chicago’s MetLab and Iowa State’s Ames Lab, both of which, by 
the way, have DOE classifications. 
However, the employee did not submit a contract or any other evidence that establishes that a 
“management and operation” contract was entered into between the MED and MIT for the work 



performed by the MMP.  As noted above, SOL concluded in their March 14, 2007 memorandum that 
the work of the MIT Metallurgical Project was performed pursuant to a contract between MIT and the 
MED—Contract No. W-7405-eng-175.  The employee’s case file does not include a copy of the actual 
contract and FAB has not been able to locate a copy of that contract.[8]  However, the SOL 
memorandum cites a page from Book VII, Volume I, Appendix K of the Manhattan District History, 
which describes the contract as follows: “Contract W-7405 eng-175 with Massachusetts Institute of 
Technology is a research and development contract involving work with Be as well as other metals and 
compounds.”[9]  Thus, based on available evidence, SOL concluded that the contract was not a 
contract “to provide management and operation,” but was, rather, a “research and development 
contract.”  This conclusion is consistent with DOE’s description of the facility at MIT’s Cambridge 
campus in the DOE Facility List.  That description references contract W-7405-eng-175 and the 
beryllium-related research that was conducted at MIT’s Cambridge campus pursuant to the contract.
[10]  There is no probative evidence in the file that the MIT-MED contract under which the employee 
worked was a “management or operation” contract, as asserted by the employee.  Thus, based on the 
totality of the evidence, the FAB concludes that the evidence is insufficient to establish that MIT’s 
Cambridge campus satisfies the statutory requirements of § 7384l(12)(B)(ii).           
By letter dated September 17, 2006, the employee supplemented his objection concerning the 
“proprietary interest” test of 42 U.S.C. § 7384l(11)(B)(i).  In that letter, the employee argued that 
Roget’s Thesaurus lists several synonyms for the term “proprietary interest,” including “vested 
interest” and “beneficiary interest,” and that by these broader definitions, the MED had a “proprietary 
interest” in the MMP.  The employee argued that since “all work of the MIT project was paid for by 
and directly benefited the MED,” the MED had a “proprietary interest” in the buildings in which the 
MMP work was performed.  
The FAB finds that the evidence supports the employee’s statement that the work on the MMP project 
was paid for by and directly benefited the MED.  Both the SOL memorandum and the DOE Facilities 
List support a finding that the MMP work was performed pursuant to Contract No. W-7405-eng-175 
between MIT and the MED, and FAB will assume that the MED met its payment obligations to MIT 
under the contract.  However, payment for work performed under the contract and receipt of benefits 
from the performance of the contract do not establish that the MED had a proprietary interest in the 
buildings in which the contract’s work was performed.  The structure of the statutory definition of a 
“Department of Energy facility” supports this conclusion.  The Act defines the term “Department of 
Energy facility” as:
[A]ny building, structure, or premise, including the grounds upon which such building, structure, 
or premise is located—
(A) in which operations are, or have been, conducted by, or on behalf of, the Department of 
Energy. . .; and
(B) with regard to which the Department of Energy has or had—

(i) a proprietary interest, or
(ii) entered into a contract with an entity to provide management and operation, 
management and integration, environmental remediation services, construction, or 
maintenance services.

42 U.S.C. § 7384l(12).  Thus, in order to satisfy the requirements of subsection (B) of the statutory 
definition, it must be established that DOE (or its predecessors, including the MED) either (i) had a 
proprietary interest in the buildings in which [Employee] worked, or (ii) had a contract with MIT to 
provide at least one of the specific types of services listed in the definition.  Thus, the “proprietary 
interest” test of subsection (B)(i) is an alternative to the “contract” test of subsection (B)(ii).  If 
evidence of payment and receipt of benefits under a type (B)(ii) contract was sufficient to meet the 
“proprietary interest” test of (B)(i), as the employee urged, there would be no need to have the 
alternative subsection (B)(i) test.  Thus, the meaning of “proprietary interest” proffered by the 



employee would render subsection (B)(i) superfluous.  
Additionally, as set forth more fully in the Conclusions of Law section of this decision, the employee’s 
alternative definitions of the phrase “proprietary interest” are not consistent with its ordinary meaning, 
that is, an interest characterized by ownership, use and control.  The employee has made no allegation, 
nor proffered any evidence, that the buildings in which he worked on MIT’s Cambridge campus during 
his civilian employment from January 26, 1945 to October 22, 1945, i.e., Buildings 4, 8 and 16, were 
owned, rented, or controlled by the MED for use by the MMP.  In fact, he repeatedly refers to those 
buildings as labs of the MIT Metallurgical Department owned by MIT, not labs owned by the MED.
[11]    
Finally, under cover letter dated October 26, 2006, the employee supplied additional factual evidence in
support of his argument that there was a contract between the MED and MIT for the MMP, and 
therefore the “contract” test of 42 U.S.C. § 7384l(11)(B)(ii) is satisfied and the MMP should be 
classified as a DOE facility.  As described above, FAB acknowledges that the employee’s civilian work 
at MIT was performed pursuant to a contract between MIT and the MED, but concludes that there is 
insufficient evidence to establish that the contract in question meets the requirements of 42 U.S.C. § 
7384l(12)(B)(ii), and therefore the buildings used for the MMP do not satisfy the statutory definition of
a “DOE facility.”     
After reviewing the written record of the case file and the employee’s objections described above, the 
FAB hereby makes the following:

FINDINGS OF FACT

1. On May 31, 2002, the employee filed a claim for benefits under Part B of EEOICPA based on 
the allegation that he had contracted beryllium sensitivity, CBD and pulmonary insufficiency 
due to his occupational exposure to beryllium as a mechanical engineer at MIT’s campus in 
Cambridge, Massachusetts. 

2. The employee was a civilian employee of MIT from January 26, 1945 to October 22, 1945, and 
worked on the MMP during that time period. 

3. During his period of civilian employment by MIT, the employee worked in Buildings 4, 8 and 
16 on MIT’s Cambridge campus.  The MED did not have a “proprietary interest” in any of 
those three buildings, which were instead owned by MIT. 

4. The employee’s work on the MMP was performed pursuant to Contract No. W-7405-eng-175 
between MIT and the MED (a predecessor agency of DOE). 

5. During the period of the employee’s civilian employment by MIT, Contract No. 
W-7405-eng-175 was a research and development contract and was not a contract to provide 
management and operation, management and integration, environmental remediation services, 
construction, or maintenance services at MIT’s Cambridge campus. 

6. Prior to January 26, 1945 and after October 22, 1945, the employee was an active enlisted 
member of the U.S. Army. 

7. On May 30, 2003, the FAB issued a final decision accepting the employee’s Part B claim for 
beryllium sensitivity and awarding him medical benefits and sensitivity monitoring retroactive 
to his filing date of May 31, 2002. 



8. The employee was diagnosed with CBD on July 2, 2003. 

9. On August 5, 2003, the employee filed a second claim under Part B of EEOICPA for his CBD. 

10.On September 22, 2003, the FAB issued a final decision accepting the employee’s Part B claim 
for CBD and awarding him a lump sum of $150,000.00, plus medical benefits for his CBD 
retroactive to May 31, 2002. 

11.On November 25, 2005, the employee filed a claim under Part E of EEOICPA based on his 
CBD. 

12.For purposes of EEOICPA, MIT’s Cambridge campus is classified as an AWE facility for the 
time period 1942 through 1946, and as a beryllium vendor facility for the time period 1943 
through 1946.  While MIT’s Cambridge campus is not classified as a DOE facility, the Hood 
Building, which was located adjacent to MIT’s Cambridge campus prior to its demolition, is 
classified as a DOE facility for the time period 1946 through 1963. 

Based on the above findings of fact, the undersigned makes the following:    

CONCLUSIONS OF LAW

Regulations governing the implementation of EEOICPA allow claimants 60 days from the date of the 
district office’s recommended decision to submit to the FAB any written objections to the 
recommended decision, or a written request for a hearing.  See 20 C.F.R. §§ 30.310 and 30.311.  On 
May 4, 2006, June 26, 2006, September 17, 2006 and October 26, 2006, the employee filed written 
objections to the recommended decision, but did not request a hearing.  Pursuant to 20 C.F.R. §§ 
30.312 and 30.313, the FAB has considered the objections by means of a review of the written record 
of this case.  After a thorough review of the record in this case, the FAB concludes that no further 
investigation of the employee’s objections is warranted, and the FAB now issues a final decision on the
employee’s Part E claim.   

In order to be afforded coverage under Part E of EEOICPA, a claimant must establish that, among other
things, he is a “covered DOE contractor employee.”  42 U.S.C. §§ 7385s(1), 7385s-1, 7385s-8.  To 
prove that he is a “covered DOE contractor employee” for purposes of Part E eligibility, the employee 
must establish:  (1) that he was a “DOE contractor employee” and (2) that he “contracted a covered 
illness through exposure at a Department of Energy facility.”  42 U.S.C. § 7385s(1).  As a result of this 
statutory scheme, only DOE contractor employees are eligible for benefits under Part E, whereas 
employees of an AWE or a beryllium vendor are excluded from such coverage.[12]  

The Act defines the term “Department of Energy contractor employee,” in pertinent part, as follows: 
“An individual who is or was employed at a Department of Energy facility by—(i) an entity that 
contracted with the Department of Energy to provide management and operating, management and 
integration, or environmental remediation at the facility; or (ii) a contractor or subcontractor that 
provided services, including construction and maintenance at the facility.”  42 U.S.C. § 7384l(11)(B) 
(emphasis added).  Thus, in order to be considered a “Department of Energy contractor employee,” a 
claimant must have been employed at a DOE facility.  The statutory definition of a “Department of 
Energy facility” is: 



“[A]ny building, structure, or premise, including the grounds upon which such building, 
structure, or premise is located—

(A) in which operations are, or have been, conducted by, or on behalf of, the 
Department of Energy. . .; and
(B) with regard to which the Department of Energy has or had—

(i) a proprietary interest, or
(ii) entered into a contract with an entity to provide management and 
operation, management and integration, environmental remediation 
services, construction, or maintenance services.

 
42 U.S.C. § 7384l(12).  Therefore, in order to be eligible for benefits under Part E, a claimant must 
prove that he is or was employed as a civilian employee of a DOE contractor or subcontractor at a 
facility that meets the requirements of both subsection (A) and subsection (B) of § 7384l(12).

The FAB concludes that the employee has established that he was a civilian employee of MIT from 
January 26, 1945 to October 22, 1945, and that he worked in various laboratories in Buildings 4, 8 and 
16 on the MIT campus in Cambridge, Massachusetts, during that time period.  The evidence further 
establishes that the employee’s work for the MMP during that period was performed pursuant to a 
contract that MIT entered into with the MED to perform research and development on beryllium and 
other metals and compounds in support of the Manhattan Project.  Based on the totality of the evidence,
FAB concludes that MIT’s Cambridge campus satisfies subsection (A) of the statutory definition of a 
“Department of Energy facility.” 42 U.S.C. § 7384l(12)(A).   

The evidence in support of subsection (B) of § 7384l(12), however, is lacking.  Subsection (B) requires 
that in order for a building, structure or premise to be deemed a “Department of Energy facility,” the 
evidence must establish that it is a building, structure, or premise “with regard to which the Department
of Energy has or had—(i) a proprietary interest, or (ii) entered into a contract with an entity to provide 
management and operation, management and integration, environmental remediation services, 
construction, or maintenance services.”  Neither the “proprietary interest” test nor the alternative 
“contract” test has been satisfied by a preponderance of the evidence in this claim.   

The statute and the governing regulations do not define the term “proprietary interest,” as that term is 
used in subsection (B)(i) of § 7384l(12).  Black’s Law Dictionary defines the term as:  “The interest of 
an owner of property together with all rights appurtenant thereto such as the right to vote shares of 
stock and right to participate in managing if the person has a proprietary interest in the shares.”  Black’s
Law Dictionary, p.1098 (5th ed. 1979).  See also Evans v. U. S., 349 F.2d 653, 658 (5th Cir. 1965) 
(holding that the phrase “proprietary interest” is “not so technical, or ambiguous, as to require a 
specific definition” and assuming that the jury in that case gave the phrase “its common ordinary 
meaning, such as ‘one who has an interest in, control of, or present use of certain property.’”)  
Employing the common accepted definition of the term, in order to meet the “proprietary interest” test, 
the evidence must establish that the MED had rights of ownership, use, or control in the buildings in 
which the employee worked at MIT’s Cambridge campus from January 26, 1945 to October 22, 1945.  
The employee has proffered no such evidence.  To the contrary, in a letter dated February 7, 2008, he 
asserted that those buildings were owned by MIT, and in a May 30, 2006 email he referred to the 
laboratories in those buildings as “Metallurgical Dept labs.”  He has likewise offered no probative 
evidence that the MED controlled the buildings in question or rented space in them.         

With regard to the “contract” test of subsection (B)(ii) of § 7384l(12), there is evidence of the existence
of a contract between MIT and the MED for the work that was performed by the employee’s group on 



the MMP; specifically, Contract No. W-7405-eng-175.  However, based on the totality of the evidence, 
the FAB concludes that that contract was not entered into “to provide management and operation, 
management and integration, environmental remediation services, construction, or maintenance 
services”; rather, it was a much narrower “research and development contract involving work with Be 
[beryllium] as well as other metals and compounds.”  Since the contract was not one of the limited 
types enumerated by Congress in its statutory definition of “Department of Energy facility,” the FAB 
concludes that Congress did not intend buildings such as those in which the employee worked to be 
designated as DOE facilities for purposes of EEOICPA.             

The EEOICPA regulations at § 30.111(a) state that the claimant bears the burden of proving “by a 
preponderance of the evidence” the existence of every criterion under any compensable claim category 
set forth in § 30.110.  “Proof by a preponderance of the evidence means it is more likely than not that a 
given proposition is true.”  20 C.F.R. § 30.111(a).  The FAB concludes that the totality of the evidence 
in the case file is insufficient to establish by a preponderance of the evidence that the employee meets 
the statutory definition of a “Department of Energy contractor employee” because the evidence is 
insufficient to establish that he was employed at a “Department of Energy facility” during his civilian 
employment at MIT’s Cambridge campus.  Accord EEOICPA Fin. Dec. No. 10033981-2006 (Dep’t of 
Labor, November 27, 2006).  Therefore, the employee has not established that he is a “covered DOE 
contractor employee” and he is not entitled to benefits under Part E of EEOICPA.   As a result, the FAB
hereby denies the employee’s claim under Part E.  

Washington, DC

Thomas R. Daugherty

Hearing Representative

Final Adjudication Branch

[1]  Pub. Law 108-375, § 3161 (October 28, 2004).

[2]  As of the date of the March 9, 2006 letter, MIT’s campus was designated as an AWE facility and a beryllium vendor 
facility for the time period 1942 through 1963.  On October 10, 2007, the designation of MIT’s campus was modified in two
ways; first, the dates of the AWE facility and beryllium vendor facility designations were changed such that MIT’s 
Cambridge campus is now designated as an AWE facility from 1942 through 1946 and as a beryllium vendor facility from 
1943 through 1946; second, the Hood Building, which was adjacent to MIT’s campus, was determined to be a DOE facility 
for the period 1946 through 1963.  See EEOICPA Circular No. 08-01 (issued October 10, 2007) and the entry for MIT on 
the DOE Facility List at http://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist/showfacility.cfm.

[3]  See the entry for MIT on the DOE Facility List at 
http://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist/showfacility.cfm.

[4]  Id.  

[5]  See the entry for the Metallurgical Laboratory on the DOE Facility List at 
http://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist/showfacility.cfm.

[6]  See the entry for the Ames Laboratory on the DOE Facility List at 
http://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist/showfacility.cfm.  

[7]  The Ames Laboratory was established at Iowa State College in Ames, Iowa, on May 17, 1947.  The college was 



subsequently renamed Iowa State University.  Work done for the MED at Iowa State College between 1942 and May 16, 
1947 is covered under the DOE facility designation, as is all work done in the Ames Laboratory facilities since that date.  
See http://www.external.ameslab.gov/final/About/Aboutindex.htm.

[8]The FAB notes that it is the claimant’s responsibility to establish entitlement to benefits under the Act.  Subject to certain 
limited exceptions expressly provided in the Act and regulations, the claimant bears the burden of providing “all written 
medical documentation, contemporaneous records, or other records and documents necessary to establish any and all 
criteria for benefits set forth in these regulations.”  20 C.F.R. § 30.111(a).  See also EEOICPA Fin Dec. No. 10432-2004 
(Dep’t of Labor, September 13, 2004).  

[9]  A copy of this page has been placed in the case file and a copy has been forwarded to the employee with this decision.

[10]  See the entry for MIT on the DOE Facility List at 
http://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist/showfacility.cfm.   

[11]  See the employee’s email to the EEOICPA Ombudsman dated May 30, 2006, and his letter to FAB dated February 7, 
2008.

[12]  Although they are not covered under Part E of EEOICPA, atomic weapons employees and beryllium vendor 
employees are covered under Part B of EEOICPA.  Additionally, Congress has stated that EEOICPA was established to 
compensate “civilian” men and women who performed duties uniquely related to nuclear weapons production and testing.  
See 42 U.S.C. § 7384(a)(8).  Consequently, members of the military are not covered by EEOICPA.  See EEOICPA Fin. Dec.
No. 57276-2004 (Dep’t of Labor, October 26, 2004). 

Naval nuclear propulsion program

EEOICPA Fin. Dec. No. 10568-2003 (Dep’t of Labor, June 16, 2003)

NOTICE OF FINAL DECISION REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42
U.S.C. § 7384 et seq. (EEOICPA or the Act).  On March 29, 2003, you wrote to the FAB and filed an 
objection to the March 11, 2003 recommended decision of the Cleveland district office.  Your objection
has been considered by means of a review of the written record.

STATEMENT OF THE CASE

On September 24, 2002, you filed a claim (Form EE-2), for survivor benefits under the EEOICPA and 
identified bladder cancer as the diagnosed condition being claimed.  You submitted an employment 
history form (EE-3) in which you stated that Morrison Knudson Co. employed your husband from 
September 29, 1974 to February 28, 1976, General Dynamics employed your husband from September 
26, 1976 to November 24, 1976, and that Cleveland Wrecking employed your husband until May 31, 
1988[1].  You stated that your husband wore a dosimetry badge while employed.  You submitted a copy
of your husband’s death certificate which indicates he died on April 9, 1998 due to bladder cancer and 
renal failure.  You submitted a copy of your marriage certificate which shows that you were married to 
the deceased employee on June 14, 1956.  You submitted medical evidence which included Dr. Karen 
Harris’ December 30, 1997 needle aspirate report in which she diagnosed your husband with 
transitional cell carcinoma.  The medical evidence also included a copy of the Sewickley Valley 
Hospital discharge summary in which Dr. Scott Piranian diagnosed your husband with transitional cell 



carcinoma of the bladder with bony metastases and lymphatic metastases.  

On November 14, 2001, Department of Energy (DOE) representative Roger Anders advised the district
office via Form EE-5 that the employment history you provided contained information that was not 
accurate.  In an attachment, Mr. Anders advised that your husband worked at a portion of a facility 
whose activities came under the auspices of the DOE’s Naval Nuclear Propulsion Program.  The 
Cleveland district office issued a recommended decision on March 11, 2003, in which it concluded that
the evidence of record did not establish that your husband was a covered employee with cancer under §
7384l(9) of the EEOICPA because he was not a DOE employee or contractor employee at a DOE 
facility, nor an atomic weapons employee at an atomic weapons employer facility as those facilities are 
defined in §§ 7384l(4) and 7384l(12) of the EEOICPA.  42 U.S.C. §§ 7384l(4), 7384l(9), 7384l(12).  

OBJECTIONS

Section 30.310(a) of the EEOICPA implementing regulations provides that, “[w]ithin 60 days from the 
date the recommended decision is issued, the claimant must state, in writing, whether he or she objects 
to any of the findings of fact and/or conclusions of law contained in such decision, including HHS’s 
reconstruction of the radiation dose to which the employee was exposed (if any), and whether a hearing
is desired.”  20 C.F.R. § 30.310(a).  Section 30.312 of the EEOICPA implementing regulations provides
that, “[i]f the claimant files a written statement that objects to the recommended decision within the 
period of time allotted in § 30.310 but does not request a hearing, the FAB will consider any objections 
by means of a review of the written record.”  20 C.F.R. § 30.312.  On March 29, 2003, you wrote to the
FAB and advised that you objected to the recommended decision of the Cleveland district office.  You 
stated that your husband worked as a laborer dismantling the old atomic power plant at Shippingport, 
PA and he worked side by side with employees that were covered.  You stated that it was discrimination
for your husband not to be considered covered under the EEOICPA.  Your objection has been 
considered by means of review of the written record.

STATEMENT OF THE LAW

The EEOICPA was established to provide compensation benefits to covered employees (or their 
eligible survivors) that have been diagnosed with designated illnesses incurred as a result of their 
exposure to radiation, beryllium, or silica, while in the performance of duty for the DOE and certain of 
its vendors, contractors and subcontractors.  The EEOICPA, at § 7384l(1), defines the term “covered 
employee” as (A) a covered beryllium employee, (B) a covered employee with cancer, and (C) to the 
extent provided in § 7384r, a covered employee with chronic silicosis (as defined in that section).  42 
U.S.C. §§ 7384l(1), 7384r.  To establish entitlement to benefits under the EEOICPA due to cancer, you 
must establish that the deceased employee contracted the cancer after beginning work at a DOE or 
atomic weapons employer facility.  42 U.S.C. § 73841(9).  The EEOICPA, at § 7384l(12)(A), defines 
the term DOE facility “as any building, structure, or premise, including the grounds upon which such 
building, structure, or premise is located…in which operations are, or have been, conducted by, or on 
behalf of, the Department of Energy (except for buildings, structures, premises, grounds, or operations 
covered by Executive Order No. 12344, dated February 1, 1982 (42 U.S.C. § 7158 note), pertaining to 
the Naval Nuclear Propulsion Program).”  42 U.S.C. § 7384l(12).  

It is the claimant’s responsibility to establish entitlement to benefits under the EEOICPA.  The 
EEOICPA regulation at § 30.111(a) states, “the claimant bears the burden of proving by a 
preponderance of the evidence the existence of each and every criterion necessary to establish 



eligibility under any compensable claim category set forth in § 30.110.  Proof by a preponderance of 
the evidence means that it is more likely than not that the proposition to be proved is true.  Subject to 
the exceptions expressly provided in the Act and these regulations, the claimant also bears the burden 
of providing to OWCP all written medical documentation, contemporaneous records, or other records 
and documents necessary to establish any and all criteria for benefits set forth in these regulations.”   20
C.F.R. §§ 30.110, 30.111(a).

After considering the written record of the claim and after conducting further development of the claim
as was deemed necessary, the FAB hereby makes the following:

FINDINGS OF FACT

1. You filed a claim for survivor benefits under the EEOICPA on September 24, 2001. 

2. Your husband was employed at the Shippingport Atomic Power Plant with the portion of the 
facility whose activities came under the auspices of the Department of Energy’s Naval Nuclear 
Propulsion Program. 

3. Dr. Karen Harris diagnosed your husband with transitional cell carcinoma on December 30, 
1997. 

4. Your husband died on April 9, 1998, due to bladder cancer and renal failure. 

5. You are the surviving spouse of [Employee]. 

Based on the above-noted findings of fact in this claim, the FAB hereby also makes the following:

CONCLUSION OF LAW

Pursuant to § 7384l(12)(A) of the EEOICPA and § 30.5(v)(1) of the implementing regulations, 
employees engaged in Naval Nuclear Propulsion Program activities are excluded from coverage under 
the EEOICPA.  The evidence of record establishes that your husband was a Naval Nuclear Propulsion 
Program employee; therefore he does not meet the definition of a covered employee with cancer as 
defined in § 7384l(9) of the EEOICPA and § 30.210 of the implementing regulations.  Because your 
husband was not a covered employee with cancer, your claim for benefits is denied.

Washington, DC

Thomasyne L. Hill

Hearing Representative

Final Adjudication Branch

[1] The beginning date indicated on the employment history form was distorted during the creation of the claim record.

EEOICPA Fin. Dec. No. 56578-2004 (Dep’t of Labor, September 30, 2004)



NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  Upon a careful review of the facts and an independent review of the record, the 
Final Adjudication Branch concludes that the evidence of record is insufficient to allow compensation 
under the Act.  Accordingly, your claim for benefits is denied. 

STATEMENT OF THE CASE

On April 9, 2004, you filed Form EE-2 (Claim for Survivor Benefits under the EEOICPA) based on the
condition of liver cancer (metastatic hepatobiliary carcinoma).  You also submitted a Form EE-3 
(Employment History), on which you indicated that [Employee] (the employee) worked at Bechtel 
Plant Machinery, Incorporated (Westinghouse Plant Apparatus Division) from October 1970 to August 
1989, and with Westinghouse at the Naval Reactors Facility in Scoville, Idaho, from July 1, 1957 to 
July 31, 1961, July 1, 1965 to September 30, 1967, and September 1, 1968 to October 31, 1970.   You 
also provided dosimetry records associated with the Bettis Atomic Power Laboratory, the New London
Submarine Base, the Westinghouse Plant Apparatus Division, and the Naval Reactors Facility.

The medical documentation of record indicated that the employee was diagnosed as having moderately 
to poorly differentiated adenocarcinoma of the liver (favored to be a hepatobiliary primary cancer).  

Information obtained from a Department of Energy representative and the Oak Ridge Institute for 
Science and Education (ORISE) database was negative for employment information pertaining to the 
employee.  

By letters dated April 26 and June 9, 2004, the Seattle district office notified you that they had 
completed the initial review of your claim for benefits under the EEOICPA, but that additional 
employment evidence was needed in order to establish a claim.  You were also notified that 
employment related to the Naval Nuclear Propulsion Program was specifically excluded from coverage
under the EEOICPA.  You were requested to provide documentation of covered employment under the 
Act within thirty days of the district office letters.

By letter received on May 16, 2004, you advised the Seattle district office that you previously provided
the employee’s complete employment history and documentation, which only included work performed
at facilities dedicated to the Naval Nuclear Propulsion Program. 

On July 26, 2004, the Seattle district office recommended denial of your claim for compensation.   The 
district office concluded that the employee does not qualify as a covered employee under § 7384l of the
Act.  See 42 U.S.C. §§ 7384l.  The district office also concluded that the evidence of record was 
insufficient to establish that the employee was present at a covered facility, while working for the 
Department of Energy or any of its covered contractors, subcontractors or vendors, during a covered 
time period.  See 42 U.S.C. § 7384l(10)-(12).  Finally, the district office concluded that you are not 
entitled to compensation as outlined under § 7384s of the EEOICPA.  See 42 U.S.C. § 7384s.  

FINDINGS OF FACT

1. You filed a claim for survivor benefits on April 9, 2004. 



2. The employee was diagnosed as having liver cancer, a covered occupational illness under the 
EEOICPA. 

3. You did not provide sufficient evidence to establish that the employee engaged in covered 
employment under the EEOICPA. 

CONCLUSIONS OF LAW

The undersigned has reviewed the recommended decision issued by the Seattle district office on July 
26, 2004.  I find that you have not filed any objections to the recommended decision as provided by § 
30.316(a) of the regulations, and that the sixty-day period for filing such objections, as provided for in 
§ 30.310(a) has expired.  See 20 C. F. R. §§ 30.310(a), 30.316(a).

In order to be afforded coverage under Part B of the Energy Employees Occupational Illness 
Compensation Program Act, you must establish that the employee was diagnosed with a designated 
occupational illness incurred as a result of exposure to silica, beryllium, and/or  radiation:  cancer, 
beryllium sensitivity, chronic beryllium disease, and silicosis.  See 42 U.S.C. § 7384l(15); 20 C.F.R. § 
30.110(a).  Further, the illness must have been incurred while in the performance of duty for the 
Department of Energy and certain of its vendors, contractors, and subcontractors, or for an atomic 
weapons employer or facility.  See 42 U.S.C. § 7384l(4)-(7), (9) and (11).  

In order to be afforded coverage as a “covered employee with cancer,” you must show that the 
employee was a DOE employee, a DOE contractor employee, or an atomic weapons employee, who 
contracted cancer after beginning employment at a DOE facility or an atomic weapons employer 
facility.  See 42 U.S.C. § 7384l(9); 20 C.F.R. § 30.210(b).  

Further, § 7384l(12) of the Act provides a definition of a Department of Energy facility and specifically
exempts the Nuclear Propulsion Program.  

The term “Department of Energy facility” means any building, structure, or premise, including 
the grounds upon which such building, structure, or premise is located—

(A)       in which operations are, or have been, conducted by, or on 
behalf of, the Department of Energy (except for buildings, structures, 
premises, grounds,
or operations covered by Executive Order No. 12344, dated February 1,
1982 (42 U.S.C. 7158 note), pertaining to the Naval Nuclear Propulsion
Program) (emphasis added).

42 U.S.C. § 7384l(12)(A).  

In this case, the employment evidence you provided indicated that the employee worked at the Naval 
Reactors Facility (NRF), the New London Submarine Base, the Westinghouse Plant Apparatus Division
(Bechtel Plant Machinery, Inc.) and the Bettis Atomic Power Laboratory, which provided products and 
services to the Naval Nuclear Propulsion Program.  Consequently, this employment is specifically 
excluded from coverage under the Act.  See 42 U.S.C. § 7384l(12)(A).

It is the claimant’s responsibility to establish entitlement to benefits under the Act.  The EEOICPA 
regulations at § 30.111(a) state that the claimant bears the burden of proving by a preponderance of the 
evidence, the existence of each and every criterion under any compensable claim category set forth in §



30.110.  Proof by a preponderance of the evidence means that it is more likely than not that the 
proposition to be proved is true.  Subject to the exceptions expressly provided in the Act and 
regulations, the claimant also bears the burden of providing to the Office of Workers’ Compensation 
Programs all written medical documentation, contemporaneous records, or other records and 
documents necessary to establish any and all criteria for benefits set forth in the regulations.  See 20 
C.F.R. § 30.111(a). 

For the above reasons, the Final Adjudication Branch concludes that the evidence of record is 
insufficient to allow compensation under the Act.  Accordingly, your claim for benefits is denied. 

Seattle, WA

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch 

EEOICPA

Amendments to 

EEOICPA Fin. Dec. No. 9855-2002 (Dep’t of Labor, August 26, 2002)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for benefits is 
denied.

On September 20, 2001, you filed Form EE-2, Claim for Survivor Benefits under the Energy 
Employees Occupational Illness Compensation Program, with the Denver district office.  You stated 
that your husband, [Employee], had died on May 15, 1991 as a result of adenocarcinoma in the liver, 
and that he was employed at a Department of Energy facility. You included with your application, a 
copy of your marriage certificate, [Employee]’s resume/biography, and his death certificate.  You 
submitted a letter dated January 5, 2000, from Allen M. Goldman, Institute of Technology, School of 
Physics and Astronomy, and a packet of information which included the university’s files relating to 
your husband based on your request for his personnel, employee exposure, and medical records.  Also 
submitted was a significant amount of medical records that did establish your husband had been 
diagnosed with adenocarcinoma in the liver.  

On March 1, 2002, Loretta from the Española Resource Center telephoned the Denver district office to 
request the status of your claim.  The claims examiner returned her telephone call on the same date and 
explained the provision in the Act which states that in order to be eligible for compensation, the spouse 
must have been married to the worker for at least one year prior to the date of his death.  Your marriage
certificate establishes you were married on, May 30, 1990.  [Employee]’s death certificate establishes 
he died on May 15, 1991.

On March 5, 2002, the Denver district office issued a recommended decision finding that the evidence 



of record had not established that you were married for one year prior to your husband’s death, and 
therefore you were not entitled to compensation benefits under the EEOICPA.  

Pursuant to § 30.316(a) of the implementing regulations, a claimant has 60 days in which to file 
objections to the recommended decision, as allowed under § 30.310(b) of the implementing regulations
(20 C.F.R. § 30.310(b)).  

On April 12, 2002, the Final Adjudication Branch received a letter from you that stated you objected to 
the findings of the recommended decision.  You requested a hearing and a review of the written record. 
You stated that the original law signed by President Clinton provided you with coverage, but when the 
law changed to include children under 18, the change in the law adversely affected you.  You stated that
you had documents that demonstrated you had a 10-year courtship with your spouse.  You also stated 
you presented testimony as an advocate in Española.  Included with your letter of objection were the 
following documents:

·        a copy of Congressman Tom Udall’s “Floor Statement on the Atomic Workers Compensation
Act”; 

·        an e-mail from Bob Simon regarding the inclusion of Los Alamos National Laboratory 
workers in the Senate Bill dated July 5, 2000; 

·        an e-mail from Louis Schrank regarding the Resource Center in Española;

·         a “Volunteer Experience Verification Form”, establishing you volunteered as a “Policy 
Advisor and Volunteer Consultant to the Department of Energy, Members of Congress, 
Congressional Committees, and many organizations on critical health issues effecting nuclear 
weapons workers with occupational illnesses”; 

·        a transcript of proceedings from the March 18, 2000 Public Hearing in Española , New 
Mexico;

·         a letter from you to John Puckett, HSE Division Leader, Chairperson, “Working Group 
Formed to Address Issues Raised by Recent Reports of Excess Brain Tumors in the Community of
Los Alamos” and dated June 27, 1991; 

·        a letter to you from Terry L. Thomas, Ph.D., dated July 31, 1991, regarding the 
epidemiologic studies planned for workers at Los Alamos National Laboratory; a memorandum 
entitled “LANL Employee Representative for Cancer Steering Committee”, dated September 25, 
1991;

·         a copy of the “Draft Charter of the Working Group to Address Los Alamos Community 
Health Concerns”, dated June 27, 1991; 

·        an article entitled “Register of the Repressed: Women’s Voice and Body in the Nuclear 
Weapons Organization”; and 

·        a psychological report from Dr. Anne B. Warren; which mentions you and [Employee] had a
“10 or 11 year courtship”.



On May 20, 2002, you submitted a copy of the Last Will and Testament of [Employee], wherein he 
“devises to you, his wife, the remainder of his estate if you survive him for a period of seven hundred 
twenty (720) hours.” You stated you believed this provided you with common law marriage rights for 
the 720 hours mentioned in the will.

An oral hearing was held on June 18, 2002 at the One-Stop Career Center in Española, New Mexico. 
You presented additional evidence for consideration that included:  a copy of a house “Inspection 
Report” by Architect Steven G. Shaw, addressed to both you and [Employee], dated August 11, 1989 
(exhibit one); a copy of a Quitclaim Deed (Joint Tenants) for you and [Employee], dated October 27, 
1989 (exhibit two); a Los Alamos County Assessor Notice of Valuation or Tentative Notice of Value 
(undated), for a home on Walnut Street, and addressed to both you and [Employee] (exhibit three); and
a Power of Attorney dated August 5, 1989, between you and [Employee] (exhibit four).

Pursuant to § 30.314(f) of the implementing regulations, a claimant has 30 days after the hearing is 
held to submit additional evidence or argument.  

No further evidence was submitted for consideration within that time period.

Section 30.111(a) of the regulations (20 C.F.R. § 30.111(a)) states that, "Except where otherwise 
provided in the Act and these regulations, the claimant bears the burden of proving by a preponderance 
of the evidence the existence of each and every criterion necessary to establish eligibility under any 
compensable claim category set forth in § 30.110.  Proof by a preponderance of the evidence means 
that it is more likely than not that the proposition to be proved is true.  Subject to the exceptions 
expressly provided in the Act and these regulations, the claimant also bears the burden of providing to 
OWCP all written medical documentation, contemporaneous records, or other records and documents 
necessary to establish any and all criteria for benefits set forth in these regulations."   

The undersigned has carefully reviewed the hearing transcript and additional evidence received at the 
hearing, as well as the evidence of record and the recommended decision issued on March 5, 2002. 

The record fails to establish that you were married to [Employee] one year prior to his death, as 
required by the EEOICPA. The entire record and the exhibits were thoroughly reviewed.  Included in 
Exhibit One, was the August 11, 1989 inspection report of the home located on Walnut Street, a copy of
a bill addressed to both you and [Employee] for the inspection service, and an invoice from A-1 
Plumbing, Piping & Heat dated August 14, 1989.  Although some of these items were addressed to both
you and [Employee], none of the records submitted are sufficient to establish that you were married to 
your husband for one year prior to his death as required under the Act. 42 U.S.C. § 7384s(e)(3)(A).

The evidence entered into the record as Exhibit Two, consists of a Quitclaim Deed dated October 27, 
1989, showing [Employee], a single man, and [Claimant], a single woman living at the same address 
on Walnut Street as joint tenants. Exhibit Three consists of a Notice of Valuation of the property on 
Walnut Street in Los Alamos County and is addressed to both you and [Employee]. Although this 
evidence establishes you were living together in 1989 in Los Alamos County, New Mexico, it is not 
sufficient evidence to establish you were married to your husband for one year prior to his death as 
required under the Act. 42 U.S.C. § 7384s(e)(3)(A).

Exhibit Four consists of a copy of a Power of Attorney between you and [Employee] regarding the real
estate located on Walnut Street. This evidence is not sufficient to establish you were married for one 



year prior to his death. 42 U.S.C. § 7384s(e)(3)(A).

The Act is clear in that it states, “the “spouse” of an individual is a wife or husband of that individual 
who was married to that individual for at least one year immediately before the death of that 
individual.”  

During the hearing you stated that there is a federal law, the Violence Against Women Act, that 
acknowledges significant other relationships and provides protection for a woman regardless of 
whether she is married to her husband one year or not.  You also stated that you believed there was “a 
lack of dialogue” between the RECA program and the EEOICP concerning issues such as yours.  
Additionally, on August 15, 2002, you sent an email to the Final Adjudication Branch.  The hearing 
transcript was mailed out on July 23, 2002.  Pursuant to § 30.314(e) of the implementing regulations, a 
claimant is allotted 20 days from the date it is sent to the claimant to submit any comments to the 
reviewer.  Although your email was beyond the 20-day period, it was reviewed and considered in this 
decision.  In your email you stated the issue of potential common law marriage was raised.  You stated 
that you presented the appropriate documentation that may support a common law marriage to the 
extent permitted by New Mexican law.  You stated that the one-year requirement was adopted from the 
RECA and that you have not been able to determine how DOJ has interpreted this provision.  Also, you
stated that the amendments of December 28, 2001 should not apply to your case because you filed your
claim prior to the enactment of the amendments.  You stated you did not believe the amendments 
should be applied retroactively.

Section 7384s (e)(3)(A), Compensation and benefits to be provided, states: 

The “spouse” of an individual is a wife or husband of that individual who was married to that 
individual for at least one year immediately before the death of that individual.”

Section 7384s(f) states:

EFFECTIVE DATE—This section shall take effect on July 31, 2001, unless Congress otherwise 
provides in an Act enacted before that date.

There is no previous enacted law that relates to compensation under the EEOICPA.  Therefore, the 
amendments apply retroactively to all claimants.

A couple cannot become legally married in New Mexico by living together as man and wife under New
Mexico’s laws.  However, a couple legally married via common law in another state is regarded as 
married in all states.  The evidence of record does not establish you lived with [Employee] in a 
common law state.  Because New Mexico does not recognize common law marriages, the time you 
lived with [Employee] prior to your marriage is insufficient to establish you were married to him for 
one year prior to his death. 

Regarding your reference to the difference between how Native American widows are treated and 
recognized in their marriages, and how you are recognized in your marriage, Indian Law refers 
primarily to that body of law dealing with the status of the Indian tribes and their special relationship to
the federal government.  The existing federal-tribal government-to-government relationship is 
significant given that the United States has a unique legal relationship with Indian tribal governments 
as set forth in the Constitution of the United States, treaties, statutes, Executive Orders, and court 



decisions. Since the formation of the Union, the United States has recognized Indian tribes as domestic 
dependent nations under its protection and has affirmed the Navajo Nation’s sovereignty.  The laws that
apply to the Native Americans do not apply in your case.

The undersigned finds that you have not established you are an eligible survivor as defined in 42 
U.S.C. § 7384s(e)(3)(A).  It is the decision of the Final Adjudication Branch that your claim is denied.

August 26, 2002

Denver, CO

Janet R. Kapsin

Hearing Representative

Final Adjudication Branch

In general 

EEOICPA Fin. Dec. No. 37038-2003 (Dep’t of Labor, November 7, 2007)

NOTICE OF FINAL DECISION FOLLOWING REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch (FAB) concerning the above claims for 
compensation under Part B and Part E of the Energy Employees Occupational Illness Compensation 
Program Act of 2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons stated below, 
[Claimant #1]’s claim for survivor benefits under Part B and Part E are denied.  [Claimant #2]’s claim
for survivor benefits under Part B is accepted, but his claim under Part E is denied.

STATEMENT OF THE CASE

On October 15, 2002, [Claimant #1] filed a Form EE-2 with the Seattle district office of the Division 
of Energy Employees Occupational Illness Compensation (DEEOIC) in which he claimed survivor 
benefits under Part B of EEOICPA as a child of [Employee].  In support of his claim, he alleged that 
[Employee] had been employed by J.A. Jones Construction, a Department of Energy (DOE) 
subcontractor at the Hanford site, and that [Employee] had been diagnosed with lung cancer in 1999.  
[Claimant #1] submitted a large number of documents in support of his claim that included, among 
other things:  copies of a September 24, 1992 court order documenting the legal change of his name 
from “[Claimant #1’s former name]” to “[Claimant #1]” and his October 6, 1992 amended birth 
certificate with this new name[1]; medical evidence of [Employee]’s lung cancer; copies of the death 
certificates for both [Employee] and [Employee’s Spouse]; a copy of “Letters Testamentary” 
documenting that [Claimant #1] was an executor of [Employee]’s estate; a U.S. Marine Corps Form 
D-214 noting [Claimant #1]’s use of the name “[Claimant #1]” when he was transferred to the Marine
Corps Reserve on September 4, 1964; and a September 21, 2001 statement in which [Claimant #1] 
related the following about his childhood:

As my real dad was unknown.  My mother died when I was 6.  [Claimant #1’s Father as listed on his 
birth certificate] was a family friend of my mom’s.  Just to give me a last name as she was unwed & 



pregnant with me.  My Dad [Employee] & My Mom [Employee’s Spouse] actually was my uncle & 
aunt but I lived with them from the time I was 3 years old.  So I consider them my Dad & Mom.  As I 
joined the USMC with the [Employee’s Surname] name. . . .  

On December 16, 2002, the Seattle district office verified [Employee]’s employment by consulting the 
ORISE database and on December 17, 2002, it issued a recommended decision to deny [Claimant 
#1]’s Part B claim.  The recommendation to deny was based on the conclusion that [Claimant #1] had 
failed to submit sufficient evidence to establish his eligibility as a surviving child of [Employee].  On 
January 29, 2003, FAB issued an order remanding the claim to the Seattle district office for further 
development on the issue of whether [Claimant #1] was [Employee]’s stepchild.  In that order, FAB 
noted that new procedures had gone into effect shortly after the recommended decision had been issued
that required all claims in which claimants were alleging to be stepchildren of deceased covered 
workers to be forwarded to the National Office of DEEOIC for referral to the Office of the Solicitor, 
and directed the Seattle district office to comply with those procedures upon completion of further 
development on the question of whether [Claimant #1] was [Employee]’s stepchild.

By letter dated February 11, 2003, [Claimant #1]’s representative submitted a February 6, 2003 
statement from [Employee’s Sister], who stated the following:

[Claimant #1] came to live with [Employee] and [Employee’s Spouse] in 1946 and he was three 
years old at the time.  He lived with them until he was 18 or 19.  At that time he joined the Marines.  
[Employee] was his soul [sic] provider during those years and loved him as his son.  Their relationship 
has always been that of a father and son and continued until [Employee] passed away a few years ago.

[Claimant #1]’s representative also submitted copies of [Claimant #1]’s “Pupil Health Card” and 
“Pupil’s Cumulative Record” from the Kiona-Benton School District, both of which listed [Claimant 
#1]’s last name as “[Claimant #1’s Stepfather’s surname]” (crossed out and replaced with 
“[Employee’s surname]”) and noted that he lived with his “Uncle.”  The “Pupil’s Cumulative Record”
also listed “[Claimant #1’s Stepfather]” as [Claimant #1]’s father.  Shortly thereafter, [Claimant #2] 
filed a claim for survivor benefits on March 31, 2003 and alleged that he was the stepson of 
[Employee].

In an April 10, 2003 inquiry, the Seattle district office asked [Claimant #1] who [Claimant #1’s 
Stepfather] was (his father on the “Pupil’s Cumulative Record”).  In an April 12, 2003 reply, 
[Claimant #1] stated the following:

My mother [Claimant #1’s Mother] married [Claimant #1’s Stepfather] [in] 1945[.]  They had (2) 
girls [Claimant #1’s Stepsisters]. . . [Claimant #1’s Stepfather] was my stepfather until [Claimant 
#1’s Mother]’s death in 1949 at which time the girls & I were separated as [Claimant #1’s 
Stepfather] didn’t like me as I wasn’t his child.  The girls were adopted out and I went with my 
parents [Employee] & [Employee’s Spouse].

* * *

[I lived with [Employee and Employee’s Spouse] in] 1943-1944 as [Claimant #1’s Mother] was 
unwed.  Then my mother [] passed away [January] 23, 1949.  I lived with [Employee] & [Employee’s 
Spouse] from 1949-1960.  They were my sole survivorship [sic].  Then I went in USMC 1960.



In a response to a separate April 10, 2003 inquiry that was received by the Seattle district office on 
April 23, 2003, [Claimant #2] indicated that his mother [Employee’s Spouse] had married 
[Employee] (his alleged step-parent) on October 24, 1940 when he was five years old, and that he had 
resided in their household for the next 15 years.  [Claimant #2] also submitted a copy of his birth 
certificate, which showed that his mother was “[Employee’s Spouse],” and his father was “[Claimant 
#2’s Father].”

By letters dated May 1, 2003, the district office notified both [Claimant #1] and [Claimant #2] that 
the case had been referred to the National Institute for Occupational Safety and Health (NIOSH) for 
reconstruction of [Employee]’s radiation dose.  Thereafter, on June 19, 2003, the district office 
transferred the case to the National Office of DEEOIC for referral to the Office of the Solicitor as 
directed in the January 29, 2003 remand order of the FAB.  However, rather than taking this action[2], 
the National Office returned the case to the district office on September 29, 2003 with a memorandum 
from the Chief of the Branch of Policies, Regulations and Procedures (BPRP) of the same date.  In that 
memorandum, the Chief reviewed the evidence then in the case file and concluded that while 
[Claimant #2] met the statutory definition of [Employee]’s “child,” [Claimant #1] would not absent 
the submission of additional evidence showing that he had been legally adopted by [Employee].  Upon 
return of the file, the Seattle district office wrote to [Claimant #1] on October 3 and 21, 2003 and 
requested that he submit any evidence in his possession that would establish that he had been legally 
adopted by [Employee].  No response was received to these requests.

No further action took place with respect to this matter pending receipt of NIOSH’s dose reconstruction
report until June 9, 2005, on which date [Claimant #1]’s representative informed the district office that
his client wished to expand his Part B claim to include a claim under the recently enacted Part E of 
EEOICPA.  On October 27, 2005, the district office sent a third letter to [Claimant #1] stating that 
while he had provided sufficient evidence to show that he had lived as a dependent in his uncle and 
aunt’s household, no documentation had been provided showing that he had ever been adopted by his 
uncle.  In a November 3, 2005 response to that letter, [Claimant #1]’s representative argued that 
because the definition of “child” in EEOICPA is inclusive rather than exclusive, [Claimant #1] met the
definition of “child” by being the “de facto child” of [Employee], based on a recent state court decision
in a Washington child visitation case (issued that same day) that adopted an equitable theory of de facto
parentage.  In the visitation case cited, the court created a four-part test for an individual to be a 
considered a “de facto parent” and to be granted the rights and privileges of a parent.[3]

[Claimant #1]’s representative also argued that [Claimant #1] should be considered a child of 
[Employee] under the definition of the term “child” that appears in Title 51 of the Washington Revised 
Code, which codifies that state’s industrial insurance law.[4]  The term “child” is defined therein as, 
among other things, a “dependent child that is in legal custody and control of the worker.”  The term 
“dependent” under that title is defined as including relatives of the worker who at the time of the 
accident are actually and necessarily dependent on the worker.  Through a letter dated November 10, 
2005, [Claimant #1]’s representative added to his prior argument by alleging that “[Employee] would 
have adopted [Claimant #1] , but it wasn’t necessary at the time because the schools he attended and 
the military accepted [Employee] as [Claimant #1]’s father and allowed [Employee] to sign legal 
documents on [Claimant #1]’s behalf when he was still a minor.”  

On October 18, 2005, the Seattle district office received the “NIOSH Report of Dose Reconstruction 
under EEOICPA,” dated September 29, 2005, which provided estimated doses of radiation to the 
primary cancer site of the lung.  Based on these dose estimates, the district office calculated the 
probability of causation (PoC) for [Employee]’s lung cancer by entering his specific information into a



computer program developed by NIOSH called NIOSH-IREP.  The PoC was determined using the 
“upper 99% credibility limit,” which helps minimize the possibility of denying claims of employees 
with cancers that are likely to have been caused by occupational radiation exposures.  The PoC for the 
primary cancer of the lung was determined to be 52.89% using NIOSH-IREP.  Based on this PoC, the 
Seattle district office issued a November 16, 2005 recommended decision to accept [Claimant #2]’s 
Part B claim.  However, it recommended denial of [Claimant #2]’s Part E claim on the ground that he 
was not a “covered child” under that other Part.  It also recommended denying [Claimant #1]’s Part B 
and E claims on the ground that he had failed to establish that he was a surviving child of [Employee]. 
The recommended decision, however, did not fully discuss the legal arguments for the expansion of the
term “child” made by [Claimant #1]’s representative.  In a January 12, 2006 letter that was received on
January 17, 2006, [Claimant #1]’s representative objected to this recommended decision and requested
an oral hearing before FAB, which took place on March 30, 2006.  At the hearing, [Claimant #1]’s 
representative made the same arguments he had made in his written objections.  

On July 15, 2006, FAB returned the case to BPRP for guidance on the legal arguments raised by 
[Claimant #1]’s representative at the March 30, 2006 hearing.  On December 12, 2006[5], BPRP 
requested a legal opinion on the matter from the Office of the Solicitor and on February 26, 2007, the 
Office of the Solicitor provided BPRP with a legal opinion that evaluated the arguments raised by 
[Claimant #1]’s representative.  On March 1, 2007, BPRP contacted FAB and advised it of the 
guidance it had received.  However, by that point in time, the November 16, 2005 recommended 
decision had automatically become a “final” decision of the FAB on January 17, 2007 pursuant to 20 
C.F.R. § 30.316(c), the one-year anniversary of the date the representative’s objections to the 
recommended decision were received by FAB.

On March 9, 2007, [Claimant #1] filed a petition in the United States District Court for the Eastern 
District of Washington seeking review of the January 17, 2007 “final decision” on his claim under Parts
B and E of EEOICPA (Civil Action No. CV-07-5011-EFS).  Shortly thereafter, the Director of DEEOIC
issued an order on April 30, 2007 vacating that same “final decision” on the claims of both [Claimant 
#1] and [Claimant #2] and returning them to the Seattle district office for further development and 
consideration of the Office of the Solicitor’s February 26, 2007 opinion, to be followed by the issuance 
of new recommended and final decisions.  The case was subsequently transferred to the national office 
of DEEOIC for further action in light of the filing of the above-noted petition.

On September 14, 2007, the national office of DEEOIC issued a recommended decision:  (1) to deny 
[Claimant #1]’s claim for survivor benefits under Parts B and E on the ground that he was not a 
surviving “child” of [Employee], as that statutory term is defined in §§ 7384s(e)(3) and 7385s-3(d)(3) 
of EEOICPA; (2) to accept [Claimant #2]’s claim for survivor benefits under Part B on the ground that
as [Employee]’s stepchild, he was a surviving “child” of [Employee] under § 7384s(e)(3); and (3) to 
deny [Claimant #2]’s claim for survivor benefits under Part E on the ground that although he was a 
“child” of [Employee] under § 7385s-3(d)(3), he did not meet the definition of a “covered child” in § 
7385s-3(d)(2).  The case was transferred to FAB and on October 3, 2007, it received [Claimant #2]’s 
signed, written waiver of all objections to the September 14, 2007 recommended decision.  On October
17, 2007, [Claimant #2] also submitted a signed statement indicating that had not received any money 
from a tort suit for [Employee]’s radiation exposure, and that he had not been convicted of fraud in 
connection with any application for or receipt of EEOICPA benefits or any other state or federal 
workers’ compensation benefits.  On September 27, 2007, FAB received written objections to the 
September 14, 2007 recommended decision and a request for review of the written record from 
[Claimant #1]’s representative, dated September 26, 2007.



OBJECTIONS

In his September 26, 2007 submission, [Claimant #1]’s representative objected to the seventh 
“Conclusion of Law” in the recommended decision, which is the one that concluded that [Claimant 
#1] was not a surviving “child” of [Employee] under either Part B or Part E of EEOICPA and rejected 
the representative’s contentions that Washington workers’ compensation law and a child visitation 
decision supported [Claimant #1]’s claim.  The representative repeated his earlier argument regarding 
the non-exhaustive nature of the definition of “child” under EEOICPA and alleged that DEEOIC had 
ignored this point when it “made its recommended decision of denial on the basis that [Claimant #1] 
does not qualify as a surviving child of [Employee] since [Claimant #1] was neither a recognized 
natural child, a stepchild or an adopted child [of [Employee].”[6]

[Claimant #1]’s representative also repeated his argument that Washington workers’ compensation law
should apply in [Claimant #1]’s EEOICPA claim because EEOICPA is a “federal worker’s [sic] 
compensation statute.”  Based on this premise, the representative asserted that the concept of 
dependence alone should be determinative of [Claimant #1]’s status as [Employee]’s child.

Finally, the representative argued that the “general rule of law” pronounced in the child visitation case 
was “not limited to the facts in the particular case.”  Rather, he asserted, “the application of the de facto
concept is broadly [sic] subject only to the factors enumerated in the general rule developed in the 
decision.”  The representative then quoted from the portion of the decision in which the court set out 
four criteria that an individual would have to meet in order to have “standing as a de facto parent” in a 
child visitation proceeding, and asserted that [Claimant #1] was [Employee]’s “de facto child.”

After considering the recommended decision and all of the evidence in the case file, FAB hereby makes
the following:

FINDINGS OF FACT

1.         [Claimant #1] and [Claimant #2] filed claims for survivor benefits under Part B of EEOICPA 
on October 15, 2002 and March 31, 2003, respectively, and both later expanded their claims to include 
Part E.

2.         [Employee] was employed at the Hanford facility by DOE subcontractors from January 1, 1950
to April 15, 19 55, from September 14, 1956 to March 15, 1957, from March 22, 1957 to April 26, 
1957, from March 3 to 4, 1960, and from September 14, 1960 to March 4, 1977.

3.         On July 1, 1999, [Employee] was diagnosed with lung cancer.  The date of this diagnosis was 
after he had begun covered employment.

4.         NIOSH reported annual dose estimates for the lung from the date of initial radiation exposure 
during covered employment to the date of the cancer’s first diagnosis.  A summary and explanation of 
the information and methods applied to produce these dose estimates, including [Claimant #1]’s and 
[Claimant #2]’s involvement through their interviews and reviews of the draft dose reconstruction 
report, are documented in the “NIOSH Report of Dose Reconstruction under EEOICPA” dated 
September 29, 2005.

5.         Using the dose estimates from NIOSH’s September 29, 2005 report, DEEOIC determined that 



the probability of causation (PoC) was 52.89% and established that it was “at least as likely as not” that
[Employee]’s lung cancer was sustained in the performance of duty.

6.         [Claimant #1] was born on June 14, 1942 and is the child of [Claimant #1’s Mother] and an 
unknown father.  From 1943 to 1944, he lived with his uncle and aunt, [Employee and Employee’s 
Spouse] ([Sister of Claimant #1’s Mother]).  In 1945, [Claimant #1’s Mother] married [Claimant 
#1’s Stepfather], and [Claimant #1] was reunited with his mother and lived with her and [Claimant 
#1’s Stepfather].  [Claimant #1’s Mother] died on January 23, 1949, after which [Claimant #1] was 
again sent to live with his aunt and uncle.  [Claimant #1]’s stepfather died in 1952.  [Claimant #1] 
lived with his uncle the employee, his aunt and his cousin [Claimant #2] from 1949 until he enlisted in
the U.S. Marine Corps in 1960.

7.         [Claimant #2] is the stepchild of [Employee] as established by his birth certificate, his school 
records, and the marriage of his mother [Employee’s Spouse] to [Employee].

8.         At the time of [Employee]’s death, [Claimant #2] was not under the age of 18, or under the age
of 23 and continuously enrolled as a full-time student in an institution of higher learning, or any age 
and incapable of self-support.

Based on the above-noted findings of fact, and after considering the objections to the recommended 
decision in this case, FAB hereby makes the following:

CONCLUSIONS OF LAW

The first issue in this case is whether [Employee] qualifies as a “covered employee with cancer” for 
the purposes of Part B of EEOICPA.  For this case, the relevant portion of the definition of a “covered 
employee with cancer” is “[a] Department of Energy contractor employee who contracted that cancer 
after beginning employment at a Department of Energy facility, [] if and only if that individual is 
determined to have sustained that cancer in the performance of duty in accordance with section 
7384n(b) of this title.”  42 U.S.C. § 7384l(9)(B).  As found above, [Employee] was employed at the 
Hanford facility by DOE subcontractors for intermittent periods from January 1, 1950 to March 4, 
1977, and was first diagnosed with lung cancer after he had begun working at the Hanford facility.

In accordance with 42 U.S.C. § 7384n(d), NIOSH produced dose estimates of the annual radiation 
exposures to [Employee]’s lungs, and DEEOIC calculated the PoC for his lung cancer based on those 
estimates consistent with § 7384n(c)(3).  Since the PoC was calculated to be 52.89%, it established that
it was “at least as likely as not” that [Employee]’s lung cancer was sustained in the performance of 
duty under § 7384n(b).  Therefore, [Employee] qualifies as a “covered employee with cancer” under 
Part B, as that term is defined by § 7384l(9)(B), because he was employed at a DOE facility by DOE 
subcontractors and sustained cancer in the performance of duty.  As a result, his cancer is an 
“occupational illness” under Part B, as defined by § 7384l(15), and he is also a “covered employee,” as 
that term is defined by § 7384l(1)(B).  Pursuant to 42 U.S.C. § 7385s-4(a), this conclusion also 
constitutes a determination under Part E of EEOICPA that [Employee] contracted his lung cancer 
through exposure to a toxic substance at a DOE facility.  However, because he is a deceased covered 
employee, only his eligible survivors are entitled to share in the compensation payable under Part B 
and Part E of EEOICPA.

The second issue in this case is whether [Claimant #1] or [Claimant #2] is a “child” of [Employee] 



under both Parts B and E of EEOICPA.  The statutory term “child,” which has the same definition in 
both Parts B and E, “includes a recognized natural child, a stepchild who lived with an individual in a 
regular parent-child relationship, and an adopted child.”  42 U.S.C. §§ 7384s(e)(3)(B), 7385s-3(d)(3).  
Both of these definitions use the non-exhaustive term “includes” and identify three classes of persons 
that are considered to be children of an individual for purposes of paying survivor benefits under Parts 
B and E of EEOICPA.

There are well-established definitions for the three classes of persons included in the two statutory 
provisions at issue:  (1) a “recognized natural child” is an illegitimate child of an individual, who has 
been recognized or acknowledged as a child by that individual; (2) a “stepchild” is someone who meets
the criteria currently described in Chapter 2-200.5c (September 2004) of the Federal (EEOICPA) 
Procedure Manual; and (3) an “adopted child” is someone who satisfies the legal criteria for that status 
under state law.

The use of the term “includes” in both § 7384s(e)(3) and § 7385s-3(d)(3) is evidence that Congress 
intended the term “child” to refer to more than just the three classes of persons noted above, as is the 
fact that those three specified classes do not include legitimate issue (and posthumously born legitimate
issue).  Thus, the definition of the term “child” is properly left to DEEOIC as the agency that is charged
with the administration of the compensation programs established by EEOICPA.  See 20 C.F.R. § 30.1 
(2007).  As an exercise of that authority, DEEOIC concludes that there is no dispute that legitimate 
issue are children of an individual.  Furthermore, unrecognized or unacknowledged illegitimate issue 
(and posthumously born illegitimate issue) also fall within the definition of “child” since denying 
EEOICPA survivor benefits to these other illegitimate children would violate the Constitution.[7]  For 
brevity’s sake, DEEOIC will use the term “biological” children to mean all issue of an individual 
(including posthumously born issue), whether  legitimate or illegitimate.  Under this terminology, a 
“recognized natural child” is one type of biological child.  Accordingly, DEEOIC concludes that a 
“child” of an individual under both Part B and Part E of EEOICPA can only be a biological child, a 
stepchild, or an adopted child of that individual.

As noted above in the “Objections” section of this decision, [Claimant #1]’s representative argues that 
Washington workers’ compensation law should apply in [Claimant #1]’s EEOICPA claim because 
EEOICPA is a “federal worker’s [sic] compensation statute.”  In his view, [Claimant #1] should be 
found to be a “child” under EEOICPA because he meets the definition of a “child” in Title 51 of 
Washington’s Revised Code, which defines a “child” as “every natural born child, posthumous child, 
stepchild, child legally adopted prior to the injury, child born after the injury. . .and dependent child in 
the legal custody and control of the worker. . . .”(emphasis added).[8]  However, there is no evidence in
the case file that [Claimant #1] is the natural born child, posthumous child, stepchild, child legally 
adopted prior to the injury or child born after the injury of [Employee].

There is also no allegation or evidence in the case file that [Employee or Employee’s Spouse] ever 
had legal custody of [Claimant #1].  Instead, it appears that after the death of his mother, [Claimant 
#1] merely lived with his aunt and uncle who had, at most, physical custody of their nephew.  Even 
assuming that [Employee] had “legal custody” of [Claimant #1] (a prerequisite of the definitional 
phrase at issue), there is nothing in either § 7384s(e)(3) or § 7385s-3(d)(3), or in EEOICPA as a whole, 
that suggests that a person claiming to be a “child” of a deceased covered employee should be able to 
establish that status by proving merely that they are or were “dependant” on that individual.  Therefore,
DEEOIC has concluded that persons who are or were only “dependant” on an individual are not 
“children” of that individual under EEOICPA, which is not a “federal worker’s [sic] compensation 
statute” (those types of statutes are “wage-replacement” statutes[9]), as [Claimant #1]’s representative 



believes, where issues of dependency are often relevant to questions of survivor eligibility.[10]

[Claimant #1]’s representative also argues that [Claimant #1] should be considered a “de facto child” 
of [Employee] based on a recent decision in a visitation dispute in Washington.  The dispute involved 
two parties who could not legally marry one another but had agreed to raise a biological child of one of
the parties together.  When the party who had no biological or legal relationship to the child sued to 
obtain visitation rights after the parties had terminated their agreement, the court considered whether 
the party was a “de facto parent.”[11]  [Claimant #1]’s representative argues that [Employee] would 
have met the court’s four-part test[12] to be his client’s “de facto parent” and as a consequence, 
[Claimant #1] should be considered to be the “de facto child” of [Employee].  There are, however, 
two flaws in this argument.  First, both the decision at issue and subsequent cases that have relied upon 
it are clearly within the state law realm of child custody and/or parental rights.  State courts in these 
types of cases are primarily concerned with the “best interests of the child,” which is an equitable 
concern that does not enter into EEOICPA’s definitions of “child,” and involve the creation or 
definition of rights and obligations of parents, not children.  Secondly, the decision cited by [Claimant 
#1]’s representative only contains a discussion of who can be considered a “de facto parent,” not a “de 
facto child.”  Therefore, the representative’s reliance on this decision is flawed not only because it is 
not controlling in the EEOICPA claims adjudication process, but also because it is based on an overly 
expansive reading of what the court actually stated.

Returning to the second issue in this case, DEEOIC concludes that [Claimant #2] is a “child” of 
[Employee] under Part B, as that term is defined in § 7384s(e)(3)(B), because he is [Employee]’s 
stepchild.  [Claimant #2] is also a “child” of [Employee] under Part E, as that term is defined in § 
7385s-3(d)(3), for the same reason—because he is [Employee]’s stepchild.  However, DEEOIC 
concludes that [Claimant #1] is not a “child” of [Employee] under either Part B or Part E because he 
is not a biological child of [Employee], or a stepchild of [Employee], or an adopted child of 
[Employee].

The third issue in this case is whether [Claimant #1] or [Claimant #2] is a “covered child” of 
[Employee] under Part E of EEOICPA.  In order to be eligible to receive a payment as a “child” of a 
deceased covered employee under Part E, a child of that employee must be a “covered child,” which is 
defined as “a child of the employee who, as of the employee’s death—(A) had not attained the age of 
18 years; (B) had not attained the age of 23 years and was a full-time student who had been 
continuously enrolled as a full-time student in one or more educational institutions since attaining the 
age of 18 years; or (C) had been incapable of self-support.”  42 U.S.C. § 7385s-3(d)(2).  

In this case, while [Claimant #2] is a “child” of [Employee] under Part E, he is not a “covered child,” 
as that term is defined in § 7385s-3(d)(2), because at the time of [Employee]’s death on February 21, 
2000, he was not under the age of 18, or under the age of 23 and continuously enrolled as a full-time 
student in an institution of higher learning, or any age and incapable of self-support.  As for [Claimant 
#1], since he is not a “child” of [Employee], as that term is defined in § 7385s-3(d)(3), because he is 
not a biological child, a stepchild or an adopted child of [Employee], he cannot be a “covered child” of
[Employee] under Part E because an individual alleging that status must also be a “child” in order to be
a “covered child” under the terms  of § 7385s-3(d)(2).

Accordingly, [Claimant #2] is entitled to survivor benefits for [Employee]’s lung cancer under Part B, 
as outlined in 42 U.S.C. § 7384s(a)(1), and the FAB hereby awards him lump-sum benefits of 
$150,000.00 for that occupational illness under Part B.  [Claimant #2]’s claim for survivor benefits 
under Part E for [Employee]’s death due to lung cancer is denied.  [Claimant #1]’s claim for survivor 



benefits under Parts B and E of EEOICPA for [Employee]’s condition of lung cancer and his death due 
to lung cancer, respectively, is denied.

Washington, D.C.

Carrie Rhodes

Hearing Representative

Final Adjudication Branch

[1]  On this birth certificate, [Claimant #1] is reported to be the child of “[Claimant #1’s Mother]” and  “[Claimant #1’s 
Father as listed on his birth certificate],” and [Claimant #1’s Mother] is reported to be married.  The informant for the 
birth certificate is listed as “[Mother of Claimant #1’s Mother]”.

[2]  Subsequent to FAB’s remand of the case for referral to the Office of the Solicitor, DEEOIC’s policy in this area changed
again such that the contemplated referral was not required.  This later change in policy was documented in EEOICPA 
Transmittal No. 04-01 (issued October 22, 2003).

[3]  In re Parentage of L.B., 122 P.3d 161 (Wash. 2005).

[4]  Wash. Rev. Code § 51.08.030 (2006).

[5]  This request was misdated by BPRP as April 13, 2004.  It was actually received in the Office of the Solicitor on 
December 12, 2006.

[6]  Despite this assertion, the seventh “Conclusion of Law” in the September 14, 2007 recommended decision actually 
stated that [Claimant #1] is not a “child” of [Employee] “because he is not a biological child of [Employee], or a stepchild
of [Employee], or an adopted child of [Employee].” (emphasis added)  The significance of the term “biological” in the 
quoted phrase is discussed at length below. 

[7]  See Weber v. Aetna Cas. & Sur. Company, 406 U.S. 164 (1972).

[8]  Wash. Rev. Code § 51.08.030 (2006).

[9]  Rather than replacing an injured worker’s wages during a period of disability with regular, periodic payments consisting
of a set percentage of the worker’s pre-injury wages, EEOICPA benefits are single, lump-sum payments in dollar amounts 
that are set by the terms of the statute.  For an in-depth discussion of the “wage-replacement” nature of workers’ 
compensation statutes, see Larson’s Workers’ Compensation Law, §§ 1.02 and 80.05[3] (2006).

[10]  DEEOIC’s position that dependency alone does not establish that an individual is a “child” is consistent with other 
systems where actual familial ties are paramount, such as Washington’s statutory provision on the subject of intestate 
succession.  See Wash. Rev. Code § 11.04.015.

[11]  Before an individual who is not a biological, adoptive or stepparent can be considered a “de facto parent” of a child, 
such individual must prove that:  the natural or legal parent of the child consented to and fostered the parent-like 
relationship; the individual and the child lived together in the same household; the individual assumed the many obligations 
of parenthood without expectation of financial compensation; and the individual has been in a parental role for a length of 
time sufficient to have established a bonded, dependent parental relationship with the child.  In re Parentage of L.B., 122 
P.3d at 176.

[12]  Without conceding that the court’s four-part test is applicable in this matter, DEEOIC notes that there is no evidence in
the file that [Claimant #1’s Mother] gave her consent to have her son live with [Employee and Employee’s Spouse] after 
her death in 1949.



Election of Remedies Under Part B

In general 

EEOICPA Fin. Dec. No. 2442-2004 (Dep’t of Labor, December 1, 2004)

REVIEW OF THE WRITTEN RECORD AND NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA or the Act).  See 42 U.S.C. § 7384 et seq.  Upon a careful review of the facts and an 
independent review of the record, the Final Adjudication Branch concludes that the evidence of record 
is insufficient to allow compensation under the Act.  Accordingly, your claim for benefits is denied. 

STATEMENT OF THE CASE

On July 25, 2001, you filed a Form EE-1 (Claim for Employee Benefits under the EEOICPA). You 
identified beryllium sensitivity and tuberculosis as the conditions being claimed.  As the claim was 
submitted prior to the start of the program, the date of filing is considered to be July 31, 2001, the 
effective date of the Act. 

You also provided a Form EE-3 (Employment History) in which you stated that you were employed at 
a Beryllium Plant in Reading, Pennsylvania sometime between 1943 and 1945.  On April 29, 2003, the 
corporate verifier for NGK Metals Corporation/Beryllium Corporation (Berylco) verified that you were
employed at Berylco from February 6, 1945 to October 23, 1945.  Berylco is recognized by the 
Department of Energy (DOE) as a covered beryllium vendor from 1943 to 1979.  See DOE, Office of 
Worker Advocacy Facility List.  

You submitted medical records in support of your claim including three reports of abnormal beryllium 
lymphocyte proliferation tests (BeLPT’s) performed on January 23, March 1, and May 11, 2001; as 
well as, a report of pulmonary testing performed on May 10, 2001.  Also submitted was a letter from 
Milton D. Rossman, M.D., dated May 29, 2001, stating that you were referred for beryllium evaluation 
as a result of abnormal BeLPTs and slightly reduced pulmonary function test (PFT) results.  The letter 
further stated that the PFTs exhibited reduced lung capacity and that a fiber-optic bronchoscopy yielded
19.8 percent lymphocytes.  Dr. Rossman also identified abnormal findings in you chest x-rays.  
However, Dr. Rossman could not definitively state whether or not your symptoms were due to 
interstitial lung disease or congestive heart failure.

Based on the information submitted, the Cleveland district office determined that sufficient medical 
evidence existed to award medical benefits for beryllium sensitivity monitoring.  Prior to issuing a 
decision awarding benefits, the district office on March 4, 2002, sent you Form EE/EN-15, and 
requested that you sign, complete, and return the documents, as they were required to determine 
whether or not you were a party to any litigation against a covered “beryllium vendor” or had received 
a settlement or court judgment arising out of litigation against a “beryllium vendor.”  

On April 2, 2002, you via legal counsel, requested withdrawal of your claim.  Subsequently, on April 3,
2003, you via legal counsel, later verified as your authorized representative, requested a reopening of 
your claim.  On May 8, 2003, the district office again sent you Form EE/EN-15, and requested that you



sign, complete, and return the documents.  On June 9, 2003, the district office received a completed 
Form EN-15 signed by your authorized representative.  In addition, your authorized representative 
indicated that you had not filed a tort suit against a beryllium vendor or atomic weapons employer in 
connection with either an occupational illness or a consequential injury for which you would be eligible
to receive compensation under the EEOICPA.  He listed the tort suit [Employee], et al. v. Cabot 
Corporation, et al. and attached a copy of the complaint.  The complaint seeks relief for damages 
allegedly sustained as a result of your alleged exposure to beryllium as “down-winders” living within 
six miles of the defendants’ facility in Reading, Pennsylvania.  Also, the complaint includes allegations 
that were based on your employment at the defendant’s Reading, Pennsylvania facility.  On June 10, 
2003, the district office again sent you Form EE/EN-15, and requested that you sign, complete, and 
return the documents, as your authorized representative does not have the authority to sign on your 
behalf.  See Federal (EEOICPA) Procedure Manual, Chapter 2-1200 (January 2002).

On June 30, 2003, the district office received a completed Form EN-15 signed by you, indicating the 
same effects initially indicated by your authorized representative.  You also provided additional 
medical evidence in support of chronic beryllium disease (CBD) including a narrative report and 
pulmonary function studies from Milton D. Rossman, M.D., dated March 14, 2002, indicating a 
condition consistent with CBD.  You submitted a computerized axial tomography (CT) scan of the 
chest dated April 11, 2002, showing scattered bilateral calcified and non-calcified lung nodules 
indicative of granulomas.  Further, you provided a narrative report and pulmonary function studies 
from Dr. Rossman, dated August 5, 2002, indicating a condition consistent with CBD.

On July 7, 2003, the district office advised you that the medical information submitted was sufficient to
establish a potential claim for CBD; however, it appeared that your lawsuit’s cause of action was in part
based on your covered employment, as well as, your beryllium illness, and thus could have an adverse 
affect on your claim for compensation.  You were also notified that your complaint would be forwarded
to our National Office, as well as, the Department of Labor’s Solicitor’s Office, to determine if the 
district office’s interpretation of your lawsuit’s cause of action was accurate.  In addition, you were 
notified that according to the district office’s present interpretation of your lawsuit’s cause of action, as 
well as, the governing statute and regulations, you would not be eligible for compensation benefits.  
Further, the district office informed you that based on the medical evidence submitted you would have 
to dismiss your lawsuit by September 1, 2003, to not be disqualified for compensation.  

On July 30, 2003, the district office received a statement from your authorized representative that “any 
reasonable interpretation of the Complaint, particularly viewing Paragraphs 16 through 20 inclusive of 
the Complaint, makes clear that [Employee]’s lawsuit is based upon his exposure as a resident near the 
Reading plant and nothing more.”  It is further indicated that the facts the district office is considering 
are “incidental to the main cause of action which is one for environmental harm.”  

In order to resolve the issue of whether or not your complaint against Cabot Corporation constituted a 
tort claim your case was forwarded to the Office of the Solicitor (SOL) for review and opinion.  On 
January 15, 2004, the SOL concluded that, “since the date that [Employee] was required by § 7385d(c)
to dismiss the portion of his tort suit that involved his employment-related exposure to beryllium 
passed before he did so, he is no longer potentially entitled to any EEOICPA benefits.”  Thus, you were
required to and did not dismiss any parts of the complaint falling within that description on or before 
April 30, 2003, also because more than 30 months elapsed before your tort suit was dismissed your 
potential entitlement to EEOICPA benefits were barred by operation of law.  See 42 U.S.C. § 7385d(c)
(2).  



On July 30, 2004, the Branch Chief of Policies, Regulations & Procedures, DEEOIC, sent a letter to the
district office noting that, “§ 7385d of the Act states that the tort suit must be dismissed before April 30,
2003 or the date that is 30 months after the date the individual first became aware that an illness 
covered by subtitle B of a covered employee may be connected to the exposure of the covered 
employee in the performance of duty under section 3623.  In this instance, a review of the medical 
evidence of file (and of the Form EE-1) reveals that the date you first became aware that your 
beryllium illness was related to employment was no later than May 29, 2001 (the date of Dr. Rossman’s
report indicated that you exhibited an abnormal proliferative response to beryllium, showed reduced 
lung capacity, and underwent a bronchoscopy yielding 19.8 percent lymphocytes, which serves as 
evidence that you had been diagnosed with a beryllium illness).  While there are indications that you 
were made “aware” of your beryllium illness as early as January 23, 2001, the date of the first 
abnormal BeLPT, a full review of the medical evidence indicates that you became fully “aware” of 
your condition on May 29, 2001.  

On July 28, 2004, the district office issued a recommended decision which concluded that you are a 
covered beryllium employee as defined by 42 U.S.C. § 7384l(7) and were exposed to beryllium in the 
performance of duty under 42 U.S.C. § 7384n.  You were diagnosed with a beryllium illness, which is a
covered occupational illness as defined by 42 U.S.C. § 7384l(8).  The recommended decision further 
concluded that 42 U.S.C. § 7385d establishes different deadlines, varying according to the date of the 
filing of a lawsuit, by which an EEOICPA claimant must make the election of remedy.  Because your 
lawsuit was filed on April 17, 2002, subsection 7385d(c) governs this date.  That provision states, in 
subsection (c)(2), that “an otherwise eligible individual” must “dismiss” the “covered tort suit” on or 
before April 30, 2003 or the date that is 30 months after the date the individual first became aware that 
an illness covered by Part B may be connected to the exposure of the covered employee in the 
performance of duty under § 3623.  In this instance, the 30 month date was November 29, 2003.  
Therefore, the recommended decision also concluded that, since the lawsuit was not dismissed until 
December 17, 2003, you are not eligible for compensation under the Act.  Further, the district office 
concluded that tuberculosis is not an occupational illness as defined by § 7384l(15) of the EEOICPA.

On September 17, 2004, an objection to the recommended decision was received via fax from your 
authorized representative.  The objections were based on issues related to your lawsuit, as well as, 
evidence in support of CBD.

FINDINGS OF FACT

1.         You filed a claim for benefits effective July 31, 2001 based on beryllium sensitivity and 
tuberculosis.

2.         You were employed with Berylco, from February 6, 1945 to October 23, 1945.  

3.         Berylco is a beryllium vendor.  

4.         You are a covered beryllium employee, working at Berylco during a covered time period when 
beryllium was present.  

5.         You were diagnosed with beryllium sensitivity and submitted medical evidence in support of 
the post-January 1, 1993 requirements for CBD, both considered occupational illnesses under the 
EEOICPA.  



6.         Tuberculosis is not an occupational illness covered under the EEOICPA.

7.         Your lawsuit against Cabot Corporation alleges a claim against a beryllium vendor arising out 
of a covered beryllium employee’s employment-related exposure to beryllium.

8.         You did not dismiss your lawsuit by November 29 , 2003.

CONCLUSIONS OF LAW

The regulations provide that a claimant may object to any or all of the findings of fact or conclusions of
law in the recommended decision.  See 20 C.F.R. § 30.310.  Further, the regulations provide that the 
Final Adjudication Branch will consider objections by means of a review of the written record, in the 
absence of a request for a hearing.  See 20 C.F.R. § 30.312.  

The Final Adjudication Branch reviewer will review the record forwarded by the district office and any
additional evidence and/or argument submitted by the claimant.  See 20 C.F.R. § 30.313.  
Consequently, the Final Adjudication Branch will consider all of the evidence of record in reviewing 
the claim, including evidence and argument included with the objection(s).

In order to be afforded coverage under the EEOICPA, you must establish that you had been diagnosed 
with a designated occupational illness resulting from the exposure to silica, beryllium, and/or 
radiation:  cancer, beryllium sensitivity, chronic beryllium disease, and silicosis.  See 42 U.S.C. § 
7384l(15); 20 C.F.R. § 30.110(a).  Further, the illness must have been incurred while in the 
performance of duty for the Department of Energy and certain of its vendors, contractors, and 
subcontractors, or for an atomic weapons employer.  See 42 U.S.C. § 7384l(4)-(7), (9), (11).  

The Final Adjudication Branch considered your objections to the recommended decision.  First, you 
indicate that your claim is not merely for beryllium sensitivity under the Act, but for CBD, which was 
diagnosed in your favor as of August 2002.  In addition, you submitted several duplicate copies of Dr. 
Rossman’s diagnostic report dated August 5, 2002.  On June 30, 2003, the district office received 
medical evidence in support of CBD.  You submitted a narrative report and pulmonary function studies 
from Dr. Rossman, dated March 14, 2002, indicating a condition consistent with CBD.  You submitted 
a CT scan of the chest dated April 11, 2002, showing scattered bilateral calcified and non-calcified lung
nodules indicative of granulomas.  Further, you provided narrative report and pulmonary function 
studies from Dr. Rossman, dated August 5, 2002, indicating a condition consistent with CBD.  

The Final Adjudication Branch notes that all medical evidence submitted to date is post-1993, and thus 
the statutory criteria on or after January 1, 1993, would apply.  For diagnoses on or after January 1, 
1993, beryllium sensitivity [based on an abnormal BeLPT], together with lung pathology consistent 
with CBD, including one of the following: 1) a lung biopsy showing granulomas or a lymphocytic 
process consistent with CBD; 2) a CT scan showing changes consistent with CBD; or 3) pulmonary 
function or exercise testing showing pulmonary deficits consistent with CBD.  See 42 U.S.C. § 
7384l(13)(A).  One of the three reports of abnormal BeLPT’s performed on January 23, March 1, and 
May 11, 2001, respectively, in combination with the results of Dr. Rossman’s pulmonary function 
study, dated March 14, 2002, are consistent with a diagnosis of CBD after January 1, 1993.  However, 
the condition of CBD is not in dispute, as the July 7, 2003 letter from the district office advised you 
that the medical information submitted was sufficient to establish a potential claim for CBD.  



Second, you indicate that, although you did bring a tort claim against a beryllium vendor, it proceeded 
solely on the basis of long-standing, non-occupational exposure based upon nearby residency and 
employment outside of the beryllium vendor’s plant, not occupational exposure while employed by a 
beryllium vendor.  The SOL opined that six counts set forth in your April 17, 2002 complaint, rely, at 
least in part, upon your exposure to beryllium while working for the defendant beryllium vendor, 
including one count brought by your spouse for loss of consortium.  Specifically, paragraphs 6 and 21 
of the complaint alleged that you had also been exposed to beryllium in the course of your employment
at the defendants’ Reading plant in the early 1940’s.  In addition, paragraph 24 of the complaint alleged
that you had sustained CBD due to the above exposures, and paragraph 48 alleged that your spouse 
“has and will in the future be deprived of her husband’s services, companionship and society and 
hereby claims loss of consortium to her great detriment and loss.”  The SOL concluded that paragraph 
6 and 21 of the complaint alleged that you had been exposed to beryllium while working at the 
defendants’ Reading plant, and these paragraphs were incorporated into all six of the claims raised in 
the complaint.  

Third, you indicate that based on an expert medical report prepared in connection with your legal claim
concludes that your exposures from residing and working within the community was the medical cause 
of your CBD.  In addition, you submitted several duplicate copies of the expert medical report from 
Lisa Maier, M.D., M.S.P.H.  You specifically refer to page 17 of the report for conclusion on causation. 
On page 17 of the report, Dr. Maier states that “it is my medical opinion that his exposures primarily 
from residing and working with the community surrounding the beryllium facility caused or 
contributed substantially to his development of chronic beryllium disease.”  In addition, on page 16 of 
the report, Dr. Maier states that “he may have also had some exposure while working for a very limited 
time in the Reading beryllium facility.”  This report is in further support of your beryllium illness, 
which, as previously discussed, is not in dispute.  Further, issues related to environmental exposure are 
not issues covered under the EEOICPA, as there is no provision under the EEOICPA for conditions that
are not occupationally related.  

The Final Adjudication Branch notes that issues related to environmental exposure will not be 
considered as it has no bearing on the outcome of the decision

In the fourth, fifth, sixth, and seventh parts of your objection, you indicate the following: 1) “The 
Department of Labor, through its solicitor’s office, has clearly ruled in previous claims that a claimant 
may bring an action for his environment or non-occupational exposure to beryllium and simultaneously
maintain a claim under the Act;” 2) As you are not a plaintiff in any lawsuit which requires dismissal 
under the Act, there is therefore, no obligation to dismiss such a lawsuit as contemplated under 42 
U.S.C. § 7385d(c); 3) Notwithstanding that you did not have an obligation to dismiss a lawsuit, your 
lawsuit, “was marked dismissed upon the dockets, as noted by the recommended decision of July 28, 
2004, on December 17, 2003;” and 4) “As the claim herein one for CBD, of which the claimant was 
made “aware” as defined under 20 C.F.R § 30.618(c)(2), a dismissal of a lawsuit occurred within 30 
months after the date of the claimant’s diagnosis for CBD on August 5, 2002.”  Based on these 
objections you demanded that your claim for benefits be approved.  

As noted by the SOL, each of the six counts were based at least in part, upon your exposure to 
beryllium while working for the defendant beryllium vendor and you were required to dismiss any 
parts of your complaint arising out of your employment-related exposure to beryllium at the Reading 
facility.  While as you indicated that the SOL has previously opined that an eligible claimant can 
maintain a lawsuit without the need for dismissal of an environmental claim and simultaneous present a
claim under the EEOICPA, your complaint is not solely an environmental claim, as your environmental



claim is not an issue in dispute.  As discussed in the SOL’s opinion you were required to dismiss any 
parts of your complaint arising out of your employment-related exposure to beryllium at the Reading 
facility and did not do so by the date required under the Act.  

In order to be eligible for benefits you must also satisfy the requirements under 42 U.S.C. § 7385d.  
SOL determined that in order to have preserved your eligibility for compensation under the EEOICPA, 
you were required to dismiss any parts of your complaint arising out of your employment related 
exposure to beryllium at the Reading facility by April 30, 2003.  The Branch of Policies, Regulations 
and Procedures noted that in addition to the April 30, 2003 date, the Act provides that if the date that is 
30 months after the date the individual first became aware that an illness covered by subtitle B of a 
covered employee may be connected to the exposure of the covered employee in the performance of 
duty under section 3623 is later, that later date is the date by which the complaint must be dismissed.

Section 30.111(a) of the regulations states that, "Except where otherwise provided in the Act and these 
regulations, the claimant bears the burden of proving by a preponderance of the evidence the existence 
of each and every criterion necessary to establish eligibility under any compensable claim category set 
forth in 20 C.F.R. § 30.110.  Proof by a preponderance of the evidence means that it is more likely than 
not that the proposition to be proved is true.  Subject to the exceptions expressly provided in the Act 
and regulations, the claimant also bears the burden of providing to the Office of Workers Compensation
Programs all written medical documentation, contemporaneous records, or other records and 
documents necessary to establish any and all criteria for benefits set forth in these regulations."  See 
20 C.F.R. § 30.111(a).  

In addition to meeting the EEOICPA requirements for a covered occupational illness and for covered 
employment, in cases where tort claims have been filed, 42 U.S.C. § 7385d establishes different 
deadlines, varying according to the date of the filing of a lawsuit, by which an EEOICPA claimant must
make the election of remedy.  If an otherwise eligible individual filed a tort case after the date of the 
enactment of the National Defense Authorization Act for Fiscal Year 2002, subsection 7385d(c) 
governs this date.  That provision states, in subsection (c)(2), that “an otherwise eligible individual” 
must “dismiss” the “covered tort suit” on or before April 30, 2003 or the date that is 30 months after the
date the individual first became aware that an illness covered by Part B may be connected to the 
exposure of the covered employee in the performance of duty under section 7384n.  

On July 7, 2003, the district office advised you that the medical information submitted was sufficient to
establish a potential claim for CBD; however, it appeared that your lawsuit’s cause of action was in part
based on your covered employment, as well as, your beryllium illness, and thus could have an adverse 
affect on your claim for compensation.  Further, the district office informed you that based on the 
medical evidence submitted you would have to dismiss your lawsuit by September 1, 2003, to not be 
disqualified for compensation.  While there are indications that you were made “aware” of your 
beryllium illness as early as January 23, 2001, the date of the first abnormal BeLPT, a full review of the
medical evidence indicates that you became fully “aware” of your condition on May 29, 2001.  Based 
on the medical evidence of record, you had until November 29, 2003, in order to dismiss the portions 
of your lawsuit based on occupational exposure to beryllium.  However, you did not do so until 
December 17, 2003.  

I have reviewed the evidence in the record and the recommended decision issued by the district office.  
A review of the evidence shows that you are a covered beryllium employee as defined by 42 U.S.C. § 
7384l(7) and were exposed to beryllium in the performance of duty under 42 U.S.C. § 7384n.  You also
were diagnosed with CBD, which is a covered occupational illness as defined by 42 U.S.C. § 7384(8)



(B) and met the criteria established for this diagnosis under 42 U.S.C. § 7384l(13)(A).  However, you 
did not dismiss the covered tort case as required by 42 U.S.C. § 7385d(c)(2).

Since no evidence was submitted establishing that the lawsuit was timely dismissed your claim for 
compensation is denied pursuant to the provisions of 42 U.S.C. § 7385d(c)(2).  In addition your claim 
based on tuberculosis is denied, as tuberculosis is not a covered occupational illness defined by § 
7384l(15) of the EEOICPA.

Cleveland, Ohio

Debra A. Benedict

Acting District Manager

Final Adjudication Branch

EEOICPA Fin. Dec. No. 5781-2002 (Dep’t of Labor, September 12, 2006)

NOTICE OF FINAL DECISION FOLLOWING A REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for benefits is 
denied, effective June 4, 2003.

STATEMENT OF THE CASE

On August 2, 2001, you filed a Form EE-1 (Claim for Benefits under EEOICPA) based on beryllium 
sensitivity.  You provided a copy of a report of Proliferation Studies, dated March 6, 1998, stated that a 
significant proliferative response to beryllium salts was observed.  The Department of Energy (DOE) 
verified that you worked at the Beryllium Corporation of America in Reading, PA, from January 13, 
1960 to February 28, 1993.  The Beryllium Corporation of America in Reading, PA, is recognized as a 
covered beryllium vendor from 1947 to 1979.  See DOE, Office of Worker Advocacy, Facility List.

On July 29, 2002, the Cleveland district office received a completed Form EN-15, signed and dated by 
you on July 24, 2002.  In response to a question on that form, you stated that you had not filed a tort 
suit against a beryllium vendor in connection with an occupational illness for which you would be 
eligible to receive compensation under the EEOICPA.  Above your signature, that form notified you 
that you must immediately report to OWCP (Office of Workers’ Compensation Programs) any third 
party settlements you receive and any tort suits you file against a beryllium vendor.



On October 29, 2002, the Final Adjudication Branch (FAB) issued a final decision which concluded 
that, because you are a covered beryllium employee who had been found to have beryllium sensitivity, 
you were entitled to beryllium sensitivity monitoring beginning on August 2, 2001.

On June 4, 2003, you and approximately 50 other plaintiffs filed a tort suit against the Beryllium 
Corporation of America and its successors in the Court of Common Pleas of Philadelphia County, PA.  
Paragraph 55 of the complaint stated that the plaintiffs “resided and/or worked in close proximity to the
plant, commuted to and/or worked within the plant. . . .”  Paragraph 65 stated that “[d]uring each of the 
plaintiffs’ residence and/or employment. . .they were exposed to unlawful, dangerous and unhealthful 
emissions of beryllium resulting in serious and permanent injury, or the need for medical monitoring. . .
.”  Under Count I (Paragraph 80) of that suit, you alleged that, as a direct and proximate result of the 
negligence, carelessness, and recklessness, of the defendants, you sustained, “occupational and 
non-occupational exposure resulting in beryllium sensitivity,” for which you demanded “judgment 
against the defendants. . .in an amount in excess of Fifty Thousand ($50,000) Dollars.”

The complaint was dismissed by the court on August 5, 2003.  The court ruled that the complaint had 
improperly joined multiple unrelated plaintiffs and ordered that the plaintiffs be severed.  You filed an 
amended complaint on September 18, 2003, and second and third amended complaints in April and 
May 2004.  Each amended complaint alleged damages from your occupational exposure to beryllium.  
No evidence has been received to show that this tort suit has been dismissed.

The tort suit was reviewed by the Counsel for Energy Employees Compensation, Division of Federal 
Employees’ and Energy Workers’ Compensation.  The Counsel reported in a memorandum dated 
January 4, 2005, that an examination of your complaint revealed that your claims relied, at least in part,
on your exposure to beryllium while working at the Reading plant and that your wife’s consortium 
claim was derivative of your work-related exposure to beryllium.  For that reason, it was determined 
that at least some aspects of your suit clearly fall within the statutory definition of a covered tort case 
subject to 42 U.S.C. § 7385d, because it includes claims against beryllium vendors that arise out of the 
exposure of a covered beryllium employee, while so employed, to beryllium.

The Counsel further noted that 42 U.S.C. § 7385d(c) explicitly bars further receipt of benefits under 
Part B of the Act by any beneficiary who files a tort suit covered under 42 U.S.C. § 7385d(d) after 
April 30, 2003, if that date is more than 30 months after the diagnosis of a covered beryllium disease.  
Because you filed your suit on June 4, 2003, you could not have dismissed that suit within the time 
limits specified in 42 U.S.C. § 7385d(c).  For those reasons, the Counsel determined that you no longer
had any eligibility for benefits under Part B of the Act, by operation of law, as of June 4, 2003.

The Counsel also noted that a claimant who accepts EEOICPA benefits has legal obligations under the 
Act.  At the time you accepted benefits, you had signed a Form EN-15 and certified that you knew you 
must immediately report to OWCP any tort suit you filed against a beryllium vendor.



On March 28, 2006, the Director, Division of Energy Employees Occupational Illness Compensation 
(DEEOIC), issued an order vacating the final decision of October 29, 2002, and directing the Cleveland
district office to issue a new recommended decision terminating entitlement to benefits under 
EEOICPA effective June 4, 2003.  On April 19, 2006, the district office issued a recommended decision
pursuant to the Director’s order.

OBJECTIONS

On June 16, 2006, the Final Adjudication Branch received your statement of objection to the 
recommended decision.  You presented the following objections:

1. You argue that bases for your claims in your tort suit are environmental in nature.

2. You argue that a Memorandum Opinion of an Associate Solicitor for Employee Benefits in the 
matter of [Name Deleted] affirmed that a claimant can maintain both a claim under the 
EEOICPA for occupational exposure to beryllium and a separate tort suit for environmental 
exposure to beryllium

3. You argue that your complaint is identical to the one filed by [Name Deleted], Docket No. 
12401-2002, who brought an exposure claim as a result of the operations of the Reading plant.  
You state that your and [Name Deleted] lawsuits are identical and that [Name Deleted] was 
awarded benefits by the Final Adjudication Branch.

While a claimant may maintain a claim under the EEOICPA based on occupational exposure to 
beryllium and a separate tort suit based on environmental exposure to beryllium, your tort suit 
specifically alleges occupational and environmental exposure to beryllium.  A review of [Name 
Deleted]’s suit fails to reveal any reference to occupational exposure as the basis of his claim for 
damages.  For that reason, your tort suit and [Name Deleted]’s tort suit are not identical.

Because your complaint and demand for damages relies, at least in part, on your exposure to beryllium 
while working at the Reading plant, and because your wife’s consortium claim is derivative of your 
work-related exposure to beryllium, your suit is a “covered tort case” under the provisions of 42 U.S.C.
§ 7385d(d).  As such, 42 U.S.C. § 7385d(c) requires that your suit must be dismissed no later than April
30, 2003; as that date is later than the date that is 30 months from the date you were determined to have
been sensitized to beryllium.  (Beryllium sensitivity was first identified on March 6, 1998.  September 
6, 2000, is 30 months from that date.)

FINDINGS OF FACT

1.         You were awarded medical monitoring for beryllium sensitivity, effective 
August 2, 2001, by final decision issued on October 29, 2002.

2.                  You filed a tort suit on June 4, 2003, against a beryllium vendor based on injuries incurred
on account of exposure for which you had been found to be entitled to compensation under Part B of 
the Act in the form of medical monitoring for beryllium sensitivity.

3.                  The Director, DEEOIC, vacated the final decision of October 29, 2002.



CONCLUSIONS OF LAW

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision, pursuant to 20 C.F.R. § 30.310.  In reviewing any objections submitted, the FAB will 
review the written record, in the manner specified in 20 C.F.R. § 30.313, to include any additional 
evidence or argument submitted by the claimant, and conduct any additional investigation determined 
to be warranted in the case.  I have reviewed the record in this case, as well as the written objections 
and must conclude that no further investigation is warranted.

I find that the tort suit you and your wife filed on June 4, 2003, against a beryllium vendor, is a 
“covered tort suit” as defined by 42 U.S.C. § 7385d(d).  Because you could not have dismissed that suit
by the latest date provided by 42 U.S.C. § 7385d(c)(3), April 30, 2003, I find that you are no longer 
entitled to medical monitoring for beryllium sensitivity effective June 4, 2003.
Cleveland, OH

Anthony Zona

Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 2442-2004 (Dep’t of Labor, December 1, 2004)

REVIEW OF THE WRITTEN RECORD AND NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA or the Act).  See 42 U.S.C. § 7384 et seq.  Upon a careful review of the facts and an 
independent review of the record, the Final Adjudication Branch concludes that the evidence of record 
is insufficient to allow compensation under the Act.  Accordingly, your claim for benefits is denied. 

STATEMENT OF THE CASE

On July 25, 2001, you filed a Form EE-1 (Claim for Employee Benefits under the EEOICPA). You 
identified beryllium sensitivity and tuberculosis as the conditions being claimed.  As the claim was 
submitted prior to the start of the program, the date of filing is considered to be July 31, 2001, the 
effective date of the Act.  

You also provided a Form EE-3 (Employment History) in which you stated that you were employed at 
a Beryllium Plant in Reading, Pennsylvania sometime between 1943 and 1945.  On April 29, 2003, the 
corporate verifier for NGK Metals Corporation/Beryllium Corporation (Berylco) verified that you were
employed at Berylco from February 6, 1945 to October 23, 1945.  Berylco is recognized by the 
Department of Energy (DOE) as a covered beryllium vendor from 1943 to 1979.  See DOE, Office of 
Worker Advocacy Facility List.  

You submitted medical records in support of your claim including three reports of abnormal beryllium 
lymphocyte proliferation tests (BeLPT’s) performed on January 23, March 1, and May 11, 2001; as 
well as, a report of pulmonary testing performed on May 10, 2001.  Also submitted was a letter from 



Milton D. Rossman, M.D., dated May 29, 2001, stating that you were referred for beryllium evaluation 
as a result of abnormal BeLPTs and slightly reduced pulmonary function test (PFT) results.  The letter 
further stated that the PFTs exhibited reduced lung capacity and that a fiber-optic bronchoscopy yielded
19.8 percent lymphocytes.  Dr. Rossman also identified abnormal findings in you chest x-rays.  
However, Dr. Rossman could not definitively state whether or not your symptoms were due to 
interstitial lung disease or congestive heart failure.

Based on the information submitted, the Cleveland district office determined that sufficient medical 
evidence existed to award medical benefits for beryllium sensitivity monitoring.  Prior to issuing a 
decision awarding benefits, the district office on March 4, 2002, sent you Form EE/EN-15, and 
requested that you sign, complete, and return the documents, as they were required to determine 
whether or not you were a party to any litigation against a covered “beryllium vendor” or had received 
a settlement or court judgment arising out of litigation against a “beryllium vendor.”  

On April 2, 2002, you via legal counsel, requested withdrawal of your claim.  Subsequently, on April 3,
2003, you via legal counsel, later verified as your authorized representative, requested a reopening of 
your claim.  On May 8, 2003, the district office again sent you Form EE/EN-15, and requested that you
sign, complete, and return the documents.  On June 9, 2003, the district office received a completed 
Form EN-15 signed by your authorized representative.  In addition, your authorized representative 
indicated that you had not filed a tort suit against a beryllium vendor or atomic weapons employer in 
connection with either an occupational illness or a consequential injury for which you would be eligible
to receive compensation under the EEOICPA.  He listed the tort suit [Employee], et al. v. Cabot 
Corporation, et al. and attached a copy of the complaint.  The complaint seeks relief for damages 
allegedly sustained as a result of your alleged exposure to beryllium as “down-winders” living within 
six miles of the defendants’ facility in Reading, Pennsylvania.  Also, the complaint includes allegations 
that were based on your employment at the defendant’s Reading, Pennsylvania facility.  On June 10, 
2003, the district office again sent you Form EE/EN-15, and requested that you sign, complete, and 
return the documents, as your authorized representative does not have the authority to sign on your 
behalf.  See Federal (EEOICPA) Procedure Manual, Chapter 2-1200 (January 2002).

On June 30, 2003, the district office received a completed Form EN-15 signed by you, indicating the 
same effects initially indicated by your authorized representative.  You also provided additional 
medical evidence in support of chronic beryllium disease (CBD) including a narrative report and 
pulmonary function studies from Milton D. Rossman, M.D., dated March 14, 2002, indicating a 
condition consistent with CBD.  You submitted a computerized axial tomography (CT) scan of the 
chest dated April 11, 2002, showing scattered bilateral calcified and non-calcified lung nodules 
indicative of granulomas.  Further, you provided a narrative report and pulmonary function studies 
from Dr. Rossman, dated August 5, 2002, indicating a condition consistent with CBD.

On July 7, 2003, the district office advised you that the medical information submitted was sufficient to
establish a potential claim for CBD; however, it appeared that your lawsuit’s cause of action was in part
based on your covered employment, as well as, your beryllium illness, and thus could have an adverse 
affect on your claim for compensation.  You were also notified that your complaint would be forwarded
to our National Office, as well as, the Department of Labor’s Solicitor’s Office, to determine if the 
district office’s interpretation of your lawsuit’s cause of action was accurate.  In addition, you were 
notified that according to the district office’s present interpretation of your lawsuit’s cause of action, as 
well as, the governing statute and regulations, you would not be eligible for compensation benefits.  
Further, the district office informed you that based on the medical evidence submitted you would have 
to dismiss your lawsuit by September 1, 2003, to not be disqualified for compensation.  



On July 30, 2003, the district office received a statement from your authorized representative that “any 
reasonable interpretation of the Complaint, particularly viewing Paragraphs 16 through 20 inclusive of 
the Complaint, makes clear that [Employee]’s lawsuit is based upon his exposure as a resident near the 
Reading plant and nothing more.”  It is further indicated that the facts the district office is considering 
are “incidental to the main cause of action which is one for environmental harm.”  

In order to resolve the issue of whether or not your complaint against Cabot Corporation constituted a 
tort claim your case was forwarded to the Office of the Solicitor (SOL) for review and opinion.  On 
January 15, 2004, the SOL concluded that, “since the date that [Employee] was required by § 7385d(c)
to dismiss the portion of his tort suit that involved his employment-related exposure to beryllium 
passed before he did so, he is no longer potentially entitled to any EEOICPA benefits.”  Thus, you were
required to and did not dismiss any parts of the complaint falling within that description on or before 
April 30, 2003, also because more than 30 months elapsed before your tort suit was dismissed your 
potential entitlement to EEOICPA benefits were barred by operation of law.  See 42 U.S.C. § 7385d(c)
(2).  

On July 30, 2004, the Branch Chief of Policies, Regulations & Procedures, DEEOIC, sent a letter to the
district office noting that, “§ 7385d of the Act states that the tort suit must be dismissed before April 30,
2003 or the date that is 30 months after the date the individual first became aware that an illness 
covered by subtitle B of a covered employee may be connected to the exposure of the covered 
employee in the performance of duty under section 3623.  In this instance, a review of the medical 
evidence of file (and of the Form EE-1) reveals that the date you first became aware that your 
beryllium illness was related to employment was no later than May 29, 2001 (the date of Dr. Rossman’s
report indicated that you exhibited an abnormal proliferative response to beryllium, showed reduced 
lung capacity, and underwent a bronchoscopy yielding 19.8 percent lymphocytes, which serves as 
evidence that you had been diagnosed with a beryllium illness).  While there are indications that you 
were made “aware” of your beryllium illness as early as January 23, 2001, the date of the first 
abnormal BeLPT, a full review of the medical evidence indicates that you became fully “aware” of 
your condition on May 29, 2001.  

On July 28, 2004, the district office issued a recommended decision which concluded that you are a 
covered beryllium employee as defined by 42 U.S.C. § 7384l(7) and were exposed to beryllium in the 
performance of duty under 42 U.S.C. § 7384n.  You were diagnosed with a beryllium illness, which is a
covered occupational illness as defined by 42 U.S.C. § 7384l(8).  The recommended decision further 
concluded that 42 U.S.C. § 7385d establishes different deadlines, varying according to the date of the 
filing of a lawsuit, by which an EEOICPA claimant must make the election of remedy.  Because your 
lawsuit was filed on April 17, 2002, subsection 7385d(c) governs this date.  That provision states, in 
subsection (c)(2), that “an otherwise eligible individual” must “dismiss” the “covered tort suit” on or 
before April 30, 2003 or the date that is 30 months after the date the individual first became aware that 
an illness covered by Part B may be connected to the exposure of the covered employee in the 
performance of duty under § 3623.  In this instance, the 30 month date was November 29, 2003.  
Therefore, the recommended decision also concluded that, since the lawsuit was not dismissed until 
December 17, 2003, you are not eligible for compensation under the Act.  Further, the district office 
concluded that tuberculosis is not an occupational illness as defined by § 7384l(15) of the EEOICPA.

On September 17, 2004, an objection to the recommended decision was received via fax from your 
authorized representative.  The objections were based on issues related to your lawsuit, as well as, 
evidence in support of CBD.



FINDINGS OF FACT

1.         You filed a claim for benefits effective July 31, 2001 based on beryllium sensitivity and 
tuberculosis.

2.         You were employed with Berylco, from February 6, 1945 to October 23, 1945.  

3.         Berylco is a beryllium vendor.  

4.         You are a covered beryllium employee, working at Berylco during a covered time period when 
beryllium was present.  

5.         You were diagnosed with beryllium sensitivity and submitted medical evidence in support of 
the post-January 1, 1993 requirements for CBD, both considered occupational illnesses under the 
EEOICPA.  

6.         Tuberculosis is not an occupational illness covered under the EEOICPA.

7.         Your lawsuit against Cabot Corporation alleges a claim against a beryllium vendor arising out 
of a covered beryllium employee’s employment-related exposure to beryllium.

8.         You did not dismiss your lawsuit by November 29 , 2003.

CONCLUSIONS OF LAW

The regulations provide that a claimant may object to any or all of the findings of fact or conclusions of
law in the recommended decision.  See 20 C.F.R. § 30.310.  Further, the regulations provide that the 
Final Adjudication Branch will consider objections by means of a review of the written record, in the 
absence of a request for a hearing.  See 20 C.F.R. § 30.312.  

The Final Adjudication Branch reviewer will review the record forwarded by the district office and any
additional evidence and/or argument submitted by the claimant.  See 20 C.F.R. § 30.313.  
Consequently, the Final Adjudication Branch will consider all of the evidence of record in reviewing 
the claim, including evidence and argument included with the objection(s).

In order to be afforded coverage under the EEOICPA, you must establish that you had been diagnosed 
with a designated occupational illness resulting from the exposure to silica, beryllium, and/or 
radiation:  cancer, beryllium sensitivity, chronic beryllium disease, and silicosis.  See 42 U.S.C. § 
7384l(15); 20 C.F.R. § 30.110(a).  Further, the illness must have been incurred while in the 
performance of duty for the Department of Energy and certain of its vendors, contractors, and 
subcontractors, or for an atomic weapons employer.  See 42 U.S.C. § 7384l(4)-(7), (9), (11).  

The Final Adjudication Branch considered your objections to the recommended decision.  First, you 
indicate that your claim is not merely for beryllium sensitivity under the Act, but for CBD, which was 
diagnosed in your favor as of August 2002.  In addition, you submitted several duplicate copies of Dr. 
Rossman’s diagnostic report dated August 5, 2002.  On June 30, 2003, the district office received 
medical evidence in support of CBD.  You submitted a narrative report and pulmonary function studies 
from Dr. Rossman, dated March 14, 2002, indicating a condition consistent with CBD.  You submitted 



a CT scan of the chest dated April 11, 2002, showing scattered bilateral calcified and non-calcified lung
nodules indicative of granulomas.  Further, you provided narrative report and pulmonary function 
studies from Dr. Rossman, dated August 5, 2002, indicating a condition consistent with CBD.  

The Final Adjudication Branch notes that all medical evidence submitted to date is post-1993, and thus 
the statutory criteria on or after January 1, 1993, would apply.  For diagnoses on or after January 1, 
1993, beryllium sensitivity [based on an abnormal BeLPT], together with lung pathology consistent 
with CBD, including one of the following: 1) a lung biopsy showing granulomas or a lymphocytic 
process consistent with CBD; 2) a CT scan showing changes consistent with CBD; or 3) pulmonary 
function or exercise testing showing pulmonary deficits consistent with CBD.  See 42 U.S.C. § 
7384l(13)(A).  One of the three reports of abnormal BeLPT’s performed on January 23, March 1, and 
May 11, 2001, respectively, in combination with the results of Dr. Rossman’s pulmonary function 
study, dated March 14, 2002, are consistent with a diagnosis of CBD after January 1, 1993.  However, 
the condition of CBD is not in dispute, as the July 7, 2003 letter from the district office advised you 
that the medical information submitted was sufficient to establish a potential claim for CBD.  

Second, you indicate that, although you did bring a tort claim against a beryllium vendor, it proceeded 
solely on the basis of long-standing, non-occupational exposure based upon nearby residency and 
employment outside of the beryllium vendor’s plant, not occupational exposure while employed by a 
beryllium vendor.  The SOL opined that six counts set forth in your April 17, 2002 complaint, rely, at 
least in part, upon your exposure to beryllium while working for the defendant beryllium vendor, 
including one count brought by your spouse for loss of consortium.  Specifically, paragraphs 6 and 21 
of the complaint alleged that you had also been exposed to beryllium in the course of your employment
at the defendants’ Reading plant in the early 1940’s.  In addition, paragraph 24 of the complaint alleged
that you had sustained CBD due to the above exposures, and paragraph 48 alleged that your spouse 
“has and will in the future be deprived of her husband’s services, companionship and society and 
hereby claims loss of consortium to her great detriment and loss.”  The SOL concluded that paragraph 
6 and 21 of the complaint alleged that you had been exposed to beryllium while working at the 
defendants’ Reading plant, and these paragraphs were incorporated into all six of the claims raised in 
the complaint.  

Third, you indicate that based on an expert medical report prepared in connection with your legal claim
concludes that your exposures from residing and working within the community was the medical cause 
of your CBD.  In addition, you submitted several duplicate copies of the expert medical report from 
Lisa Maier, M.D., M.S.P.H.  You specifically refer to page 17 of the report for conclusion on causation. 
On page 17 of the report, Dr. Maier states that “it is my medical opinion that his exposures primarily 
from residing and working with the community surrounding the beryllium facility caused or 
contributed substantially to his development of chronic beryllium disease.”  In addition, on page 16 of 
the report, Dr. Maier states that “he may have also had some exposure while working for a very limited 
time in the Reading beryllium facility.”  This report is in further support of your beryllium illness, 
which, as previously discussed, is not in dispute.  Further, issues related to environmental exposure are 
not issues covered under the EEOICPA, as there is no provision under the EEOICPA for conditions that
are not occupationally related.  

The Final Adjudication Branch notes that issues related to environmental exposure will not be 
considered as it has no bearing on the outcome of the decision.

In the fourth, fifth, sixth, and seventh parts of your objection, you indicate the following: 1) “The 
Department of Labor, through its solicitor’s office, has clearly ruled in previous claims that a claimant 



may bring an action for his environment or non-occupational exposure to beryllium and simultaneously
maintain a claim under the Act;” 2) As you are not a plaintiff in any lawsuit which requires dismissal 
under the Act, there is therefore, no obligation to dismiss such a lawsuit as contemplated under 42 
U.S.C. § 7385d(c); 3) Notwithstanding that you did not have an obligation to dismiss a lawsuit, your 
lawsuit, “was marked dismissed upon the dockets, as noted by the recommended decision of July 28, 
2004, on December 17, 2003;” and 4) “As the claim herein one for CBD, of which the claimant was 
made “aware” as defined under 20 C.F.R § 30.618(c)(2), a dismissal of a lawsuit occurred within 30 
months after the date of the claimant’s diagnosis for CBD on August 5, 2002.”  Based on these 
objections you demanded that your claim for benefits be approved.  

As noted by the SOL, each of the six counts were based at least in part, upon your exposure to 
beryllium while working for the defendant beryllium vendor and you were required to dismiss any 
parts of your complaint arising out of your employment-related exposure to beryllium at the Reading 
facility.  While as you indicated that the SOL has previously opined that an eligible claimant can 
maintain a lawsuit without the need for dismissal of an environmental claim and simultaneous present a
claim under the EEOICPA, your complaint is not solely an environmental claim, as your environmental
claim is not an issue in dispute.  As discussed in the SOL’s opinion you were required to dismiss any 
parts of your complaint arising out of your employment-related exposure to beryllium at the Reading 
facility and did not do so by the date required under the Act.  

In order to be eligible for benefits you must also satisfy the requirements under 42 U.S.C. § 7385d.  
SOL determined that in order to have preserved your eligibility for compensation under the EEOICPA, 
you were required to dismiss any parts of your complaint arising out of your employment related 
exposure to beryllium at the Reading facility by April 30, 2003.  The Branch of Policies, Regulations 
and Procedures noted that in addition to the April 30, 2003 date, the Act provides that if the date that is 
30 months after the date the individual first became aware that an illness covered by subtitle B of a 
covered employee may be connected to the exposure of the covered employee in the performance of 
duty under section 3623 is later, that later date is the date by which the complaint must be dismissed.

Section 30.111(a) of the regulations states that, "Except where otherwise provided in the Act and these 
regulations, the claimant bears the burden of proving by a preponderance of the evidence the existence 
of each and every criterion necessary to establish eligibility under any compensable claim category set 
forth in 20 C.F.R. § 30.110.  Proof by a preponderance of the evidence means that it is more likely than 
not that the proposition to be proved is true.  Subject to the exceptions expressly provided in the Act 
and regulations, the claimant also bears the burden of providing to the Office of Workers Compensation
Programs all written medical documentation, contemporaneous records, or other records and 
documents necessary to establish any and all criteria for benefits set forth in these regulations."  See 
20 C.F.R. § 30.111(a).  

In addition to meeting the EEOICPA requirements for a covered occupational illness and for covered 
employment, in cases where tort claims have been filed, 42 U.S.C. § 7385d establishes different 
deadlines, varying according to the date of the filing of a lawsuit, by which an EEOICPA claimant must
make the election of remedy.  If an otherwise eligible individual filed a tort case after the date of the 
enactment of the National Defense Authorization Act for Fiscal Year 2002, subsection 7385d(c) 
governs this date.  That provision states, in subsection (c)(2), that “an otherwise eligible individual” 
must “dismiss” the “covered tort suit” on or before April 30, 2003 or the date that is 30 months after the
date the individual first became aware that an illness covered by Part B may be connected to the 
exposure of the covered employee in the performance of duty under section 7384n.  



On July 7, 2003, the district office advised you that the medical information submitted was sufficient to
establish a potential claim for CBD; however, it appeared that your lawsuit’s cause of action was in part
based on your covered employment, as well as, your beryllium illness, and thus could have an adverse 
affect on your claim for compensation.  Further, the district office informed you that based on the 
medical evidence submitted you would have to dismiss your lawsuit by September 1, 2003, to not be 
disqualified for compensation.  While there are indications that you were made “aware” of your 
beryllium illness as early as January 23, 2001, the date of the first abnormal BeLPT, a full review of the
medical evidence indicates that you became fully “aware” of your condition on May 29, 2001.  Based 
on the medical evidence of record, you had until November 29, 2003, in order to dismiss the portions 
of your lawsuit based on occupational exposure to beryllium.  However, you did not do so until 
December 17, 2003.  

I have reviewed the evidence in the record and the recommended decision issued by the district office.  
A review of the evidence shows that you are a covered beryllium employee as defined by 42 U.S.C. § 
7384l(7) and were exposed to beryllium in the performance of duty under 42 U.S.C. § 7384n.  You also
were diagnosed with CBD, which is a covered occupational illness as defined by 42 U.S.C. § 7384(8)
(B) and met the criteria established for this diagnosis under 42 U.S.C. § 7384l(13)(A).  However, you 
did not dismiss the covered tort case as required by 42 U.S.C. § 7385d(c)(2).

Since no evidence was submitted establishing that the lawsuit was timely dismissed your claim for 
compensation is denied pursuant to the provisions of 42 U.S.C. § 7385d(c)(2).  In addition your claim 
based on tuberculosis is denied, as tuberculosis is not a covered occupational illness defined by § 
7384l(15) of the EEOICPA.

Cleveland, Ohio

Debra A. Benedict

Acting District Manager

Final Adjudication Branch

EEOICPA Fin. Dec. No. 5781-2002 (Dep’t of Labor, September 12, 2006)

NOTICE OF FINAL DECISION FOLLOWING A REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for benefits is 
denied, effective June 4, 2003.

STATEMENT OF THE CASE

On August 2, 2001, you filed a Form EE-1 (Claim for Benefits under EEOICPA) based on beryllium 
sensitivity.  You provided a copy of a report of Proliferation Studies, dated March 6, 1998, stated that a 
significant proliferative response to beryllium salts was observed.  The Department of Energy (DOE) 
verified that you worked at the Beryllium Corporation of America in Reading, PA, from January 13, 
1960 to February 28, 1993.  The Beryllium Corporation of America in Reading, PA, is recognized as a 



covered beryllium vendor from 1947 to 1979.  See DOE, Office of Worker Advocacy, Facility List.

On July 29, 2002, the Cleveland district office received a completed Form EN-15, signed and dated by 
you on July 24, 2002.  In response to a question on that form, you stated that you had not filed a tort 
suit against a beryllium vendor in connection with an occupational illness for which you would be 
eligible to receive compensation under the EEOICPA.  Above your signature, that form notified you 
that you must immediately report to OWCP (Office of Workers’ Compensation Programs) any third 
party settlements you receive and any tort suits you file against a beryllium vendor.



On October 29, 2002, the Final Adjudication Branch (FAB) issued a final decision which concluded 
that, because you are a covered beryllium employee who had been found to have beryllium sensitivity, 
you were entitled to beryllium sensitivity monitoring beginning on August 2, 2001.

On June 4, 2003, you and approximately 50 other plaintiffs filed a tort suit against the Beryllium 
Corporation of America and its successors in the Court of Common Pleas of Philadelphia County, PA.  
Paragraph 55 of the complaint stated that the plaintiffs “resided and/or worked in close proximity to the
plant, commuted to and/or worked within the plant. . . .”  Paragraph 65 stated that “[d]uring each of the 
plaintiffs’ residence and/or employment. . .they were exposed to unlawful, dangerous and unhealthful 
emissions of beryllium resulting in serious and permanent injury, or the need for medical monitoring. . .
.”  Under Count I (Paragraph 80) of that suit, you alleged that, as a direct and proximate result of the 
negligence, carelessness, and recklessness, of the defendants, you sustained, “occupational and 
non-occupational exposure resulting in beryllium sensitivity,” for which you demanded “judgment 
against the defendants. . .in an amount in excess of Fifty Thousand ($50,000) Dollars.”

The complaint was dismissed by the court on August 5, 2003.  The court ruled that the complaint had 
improperly joined multiple unrelated plaintiffs and ordered that the plaintiffs be severed.  You filed an 
amended complaint on September 18, 2003, and second and third amended complaints in April and 
May 2004.  Each amended complaint alleged damages from your occupational exposure to beryllium.  
No evidence has been received to show that this tort suit has been dismissed.

The tort suit was reviewed by the Counsel for Energy Employees Compensation, Division of Federal 
Employees’ and Energy Workers’ Compensation.  The Counsel reported in a memorandum dated 
January 4, 2005, that an examination of your complaint revealed that your claims relied, at least in part,
on your exposure to beryllium while working at the Reading plant and that your wife’s consortium 
claim was derivative of your work-related exposure to beryllium.  For that reason, it was determined 
that at least some aspects of your suit clearly fall within the statutory definition of a covered tort case 
subject to 42 U.S.C. § 7385d, because it includes claims against beryllium vendors that arise out of the 
exposure of a covered beryllium employee, while so employed, to beryllium.

The Counsel further noted that 42 U.S.C. § 7385d(c) explicitly bars further receipt of benefits under 
Part B of the Act by any beneficiary who files a tort suit covered under 42 U.S.C. § 7385d(d) after 
April 30, 2003, if that date is more than 30 months after the diagnosis of a covered beryllium disease.  
Because you filed your suit on June 4, 2003, you could not have dismissed that suit within the time 
limits specified in 42 U.S.C. § 7385d(c).  For those reasons, the Counsel determined that you no longer
had any eligibility for benefits under Part B of the Act, by operation of law, as of June 4, 2003.

The Counsel also noted that a claimant who accepts EEOICPA benefits has legal obligations under the 
Act.  At the time you accepted benefits, you had signed a Form EN-15 and certified that you knew you 
must immediately report to OWCP any tort suit you filed against a beryllium vendor.



On March 28, 2006, the Director, Division of Energy Employees Occupational Illness Compensation 
(DEEOIC), issued an order vacating the final decision of October 29, 2002, and directing the Cleveland
district office to issue a new recommended decision terminating entitlement to benefits under 
EEOICPA effective June 4, 2003.  On April 19, 2006, the district office issued a recommended decision
pursuant to the Director’s order.

OBJECTIONS

On June 16, 2006, the Final Adjudication Branch received your statement of objection to the 
recommended decision.  You presented the following objections:

1. You argue that bases for your claims in your tort suit are environmental in nature.

2. You argue that a Memorandum Opinion of an Associate Solicitor for Employee Benefits in the 
matter of [Name Deleted] affirmed that a claimant can maintain both a claim under the 
EEOICPA for occupational exposure to beryllium and a separate tort suit for environmental 
exposure to beryllium

3. You argue that your complaint is identical to the one filed by [Name Deleted], Docket No. 
12401-2002, who brought an exposure claim as a result of the operations of the Reading plant.  
You state that your and [Name Deleted] lawsuits are identical and that [Name Deleted] was 
awarded benefits by the Final Adjudication Branch.

While a claimant may maintain a claim under the EEOICPA based on occupational exposure to 
beryllium and a separate tort suit based on environmental exposure to beryllium, your tort suit 
specifically alleges occupational and environmental exposure to beryllium.  A review of [Name 
Deleted]’s suit fails to reveal any reference to occupational exposure as the basis of his claim for 
damages.  For that reason, your tort suit and [Name Deleted]’s tort suit are not identical.

Because your complaint and demand for damages relies, at least in part, on your exposure to beryllium 
while working at the Reading plant, and because your wife’s consortium claim is derivative of your 
work-related exposure to beryllium, your suit is a “covered tort case” under the provisions of 42 U.S.C.
§ 7385d(d).  As such, 42 U.S.C. § 7385d(c) requires that your suit must be dismissed no later than April
30, 2003; as that date is later than the date that is 30 months from the date you were determined to have
been sensitized to beryllium.  (Beryllium sensitivity was first identified on March 6, 1998.  September 
6, 2000, is 30 months from that date.)

FINDINGS OF FACT

1.         You were awarded medical monitoring for beryllium sensitivity, effective August 2, 2001, by 
final decision issued on October 29, 2002.

2.                  You filed a tort suit on June 4, 2003, against a beryllium vendor based on injuries incurred
on account of exposure for which you had been found to be entitled to compensation under Part B of 
the Act in the form of medical monitoring for beryllium sensitivity.

3.                  The Director, DEEOIC, vacated the final decision of October 29, 2002.



CONCLUSIONS OF LAW

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision, pursuant to 20 C.F.R. § 30.310.  In reviewing any objections submitted, the FAB will 
review the written record, in the manner specified in 20 C.F.R. § 30.313, to include any additional 
evidence or argument submitted by the claimant, and conduct any additional investigation determined 
to be warranted in the case.  I have reviewed the record in this case, as well as the written objections 
and must conclude that no further investigation is warranted.

I find that the tort suit you and your wife filed on June 4, 2003, against a beryllium vendor, is a 
“covered tort suit” as defined by 42 U.S.C. § 7385d(d).  Because you could not have dismissed that suit
by the latest date provided by 42 U.S.C. § 7385d(c)(3), April 30, 2003, I find that you are no longer 
entitled to medical monitoring for beryllium sensitivity effective June 4, 2003.
Cleveland, OH

Anthony Zona

Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 4846-2004 (Dep’t of Labor, November 23, 2004)

REVIEW OF THE WRITTEN RECORD AND NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA or the Act).  See 42 U.S.C. § 7384 et seq.  Upon a careful review of the facts and an 
independent review of the record, the Final Adjudication Branch concludes that the evidence of record 
is insufficient to allow compensation under the Act.  Accordingly, your claim for benefits is denied.

STATEMENT OF THE CASE

On August 1, 2001, you filed a claim, Form EE-1, for benefits under the EEOICPA.  You identified the 
diagnosed condition being claimed as chronic beryllium disease (CBD).  You provided medical 
documentation showing findings consistent with CBD as of January 31, 2000.  You provided a 
pulmonary function test report, dated February 5, 2002, which shows an obstructive ventilatory defect 
of moderate severity and the report of a beryllium lymphocyte proliferation test, based on blood drawn 
on January 31, 2000, which was normal.  A pathology report of a biopsy specimen taken on January 31,
2000, shows findings of non-necrotizing granulomas, which the pathologist stated is a feature 
consistent with a clinical diagnosis of pulmonary berylliosis.  Dr. Raed A. Dweik reviewed the results 
of that test and reported on March 17, 2000, that non-necrotizing granulomas were superimposed on 
features of emphysema.  He states that these findings are consistent with CBD superimposed on 
emphysema.

You also provided a Form EE-3 (Employment History) in which you state that you worked for 
Pinkerton Guard at Brush Wellman Inc., in Elmore, OH, from 1976 to 1980.  Based on evidence from 
Brush Wellman Inc., information in a doctor’s narrative filed in support of an Ohio Bureau of Workers’ 



Compensation claim, and information in a Journal Entry and Opinion from the Cuyahoga Court of 
Common Pleas, it was determined that you had been employed as a subcontractor employee at Brush 
Wellman Inc., in Elmore, OH, from at least the end of 1975 to the beginning of 1978.  The Brush 
Beryllium Co. in Elmore, OH, is recognized as a covered beryllium vendor from 1957 to 2001.  See 
DOE Office of Worker Advocacy Facility List.

You also provided a copy of a tort suit that you had filed against Brush Wellman Inc. in which you 
alleged that you had developed CBD due to exposure to beryllium in the course of your employment.  
The date of filing of this tort suit was not indicated.

On January 17, 2003, the Cleveland district office sent you a letter which advised you that you must 
report the outcome of your lawsuit against Brush Wellman.  You were instructed to report whether the 
suit had been dismissed, if you had received a settlement, and the amount of any such settlement.  On 
January 30, 2003, the district office received your statement that you had filed the suit in early 
February or March 2000 and that you had taken no action regarding the suit as of January 26, 2003.  In 
a telephone conversation with the district office on April 17, 2003, you stated that you had not dropped 
the lawsuit, but would consider doing so within the next 30 days.  You were advised that, if the suit was
not dismissed by December 30, 2003, benefits could not be paid even if you were found to be 
otherwise entitled to compensation under the EEOICPA.  This conversation was followed by a letter to 
you from the district office on April 24, 2003, in which you expressed your awareness that you must 
dismiss the suit prior to December 31, 2003, in order to be eligible for benefits under the EEOICPA.  
You were provided a pamphlet titled, “How a Tort Action Affects Your Right to EEOICPA Benefits.”

On August 26, 2003, the district office sent you a letter in response to a telephone call from your wife 
in which she had stated that your lawsuit had been dismissed.  You were requested to provide evidence 
that the suit was dismissed and a statement of any monies paid to you or your wife by Brush Wellman 
within 14 days of that letter.  On October 2, 2003, the district office received a copy of a Notice of 
Dismissal from the Court of Appeals, Eighth Appellate District, Cuyahoga County, filed with the court 
on September 26, 2003, requesting the court to issue an order dismissing the appeal with prejudice.  On
October 15, 2003, the district office received a letter from your authorized representative stating that 
neither you, nor any other person, had received compensation from a third party, other than Ohio 
Workers’ Compensation benefits, as a result of any legal action filed on your behalf.  On November 11,
2003, the district office received a Journal Entry and Opinion of the Cuyahoga Court of Common Pleas
stating that defendant Brush Wellman’s Motion for Summary Judgment was granted.  The document is 
undated.

On February 5, 2004, the district office issued a recommended decision concluding that you are a 
covered beryllium employee who has been diagnosed with CBD and that you are entitled to 
compensation in the amount of $150,000 pursuant to 42 U.S.C. § 7384s(a)(1).  The district office also 
concluded that you are entitled to medical benefits for CBD, effective August 1, 2001, as those benefits
are described in 42 U.S.C. § 7384t.

On February 10, 2004, the Final Adjudication Branch (FAB) received written notification that you 
waive any and all objections to the recommended decision.  Also on that date, the FAB obtained a copy
of the docket of your tort suit from the Cuyahoga Court of Common Pleas.  The docket shows that you 
filed your complaint on July 18, 2000.  The Motion for Summary Judgment by Brush Wellman was 
granted on July 18, 2003.  You filed a Notice of Appeal on August 18, 2003.  On October 8, 2003, your 
Notice of Dismissal was treated by the court as a Motion to Dismiss and was granted.



Because the FAB was unable to determine on the facts in the record of your case whether your tort 
action was pending or had been dismissed as of December 31, 2003, within the meaning of 42 U.S.C. §
7385d, your claim was remanded to the Cleveland district office for further development of this issue.

The district office referred the issue of whether or not you had dismissed your tort action by December 
31, 2003, to the Branch of Policies, Regulations, and Procedures of DEEOIC for guidance.  The Branch
ascertained that the matter was a covered tort case within the meaning of 42 U.S.C. § 7384d(d), and 
had to have been dismissed before December 31, 2003, to preserve your potential eligibility for 
benefits under the EEOICPA.  Therefore, because your tort suit was not dismissed prior to that 
deadline, you are not eligible for benefits by operation of law.

On June 21, 2004, the Cleveland district office issued a recommended decision concluding that you are
not eligible for compensation under the Act because you had filed a tort case before October 30, 2000, 
which had remained pending as of December 28, 2001, and that your tort case was not dismissed 
before December 31, 2003, as required by 42 U.S.C. § 7384d(a).

On June 29, 2004, the FAB received your statement objecting to the recommended decision and 
requesting an oral hearing.  You were advised by letter of July 19, 2004, that a hearing was scheduled 
for August 20, 2004.  In a letter dated August 26, 2004, the FAB indicated that your communications 
had agreed that you were withdrawing your request for a hearing and that a period of 30 days was 
being allowed for you to submit additional evidence and/or arguments regarding your objection.  On 
September 1, 2004, the FAB received additional arguments and evidence regarding your objection to 
the recommended decision of June 21, 2004.

FINDINGS OF FACT

1. You filed a claim for benefits on August 1, 2001. 

2. You were employed at the Brush Beryllium Company in Elmore, OH, as a subcontractor 
employee with Pinkerton, from approximately 1975 to 1978. 

3. The medical evidence is consistent with a diagnosis of CBD from at least January 31, 2000. 

4. You had filed a tort case against Brush Wellman Inc., on July 18, 2000, which remained pending
on December 28, 2001, and was not dismissed before December 31, 2003. 

CONCLUSIONS OF LAW

The regulations provide that a claimant may object to any or all of the findings of fact or conclusions of
law in the recommended decision.  Further, the regulations provide that the Final Adjudication Branch 
will consider objections by means of a review of the written record, in the absence of a request for a 
hearing.  See 20 C.F.R. §§ 30.310 and 30.312.

You filed a claim for benefits under the EEOICPA based on CBD due to exposure to beryllium while 
employed by a beryllium vendor listed in 42 U.S.C. § 7384l(6).  You provided evidence sufficient to 
establish that you had been exposed to beryllium while employed at Brush Beryllium Company in 
Elmore, OH, (later known as Brush Wellman Inc.), and provided medical findings consistent with a 
diagnosis of CBD.



The EEOICPA requires an election of remedy for beryllium employees.  The law states that, if an 
otherwise eligible individual filed a tort case alleging a claim against a beryllium vendor before 
October 30, 2000, and if such case remained pending on December 28, 2001, the date of enactment of 
the National Defense Authorization Act for Fiscal Year 2002, and if such individual does not dismiss 
such tort case before December 31, 2003, such individual shall not be eligible for compensation or 
benefits under the Act.  See 42 U.S.C. § 7385d(a) and (d).

The evidence shows that you filed a tort case on July 18, 2000, against Brush Wellman Inc.  This case 
was filed against a beryllium vendor listed in 42 U.S.C. § 7384l(6)(B) and was filed before October 30,
2000.

On August 1, 2001, you filed a claim for benefits under the Act based on CBD due to exposure to 
beryllium while employed at Brush Beryllium Company, later known as Brush Wellman Inc.  On 
August 14, 2001, the district office received a copy of the complaint (tort case) which you had filed 
against Brush Wellman Inc.  The date of filing was not shown on that document.  On December 28, 
2001, the National Defense Authorization Act for Fiscal Year 2002 was enacted.

On January 17, 2003, the Cleveland district office sent you a letter which advised you that you must 
report the outcome of your lawsuit against Brush Wellman.  You were instructed to report whether the 
suit had been dismissed, if you had received a settlement, and the amount of any such settlement.  On 
January 30, 2003, the district office received your statement that you had filed the suit in early 
February or March 2000 and that you had taken no action regarding the suit as of January 26, 2003.

In a telephone conversation with the district office on April 17, 2003, you stated that you had not 
dropped the lawsuit, but would consider doing so within the next 30 days.  You were advised that, if the
suit was not dismissed by December 30, 2003, benefits could not be paid even if you were found to be 
otherwise entitled to compensation under the EEOICPA.  This conversation was followed by a letter to 
you from the district office on April 24, 2003, which stated that you had expressed your awareness that 
you must dismiss the suit prior to December 31, 2003, in order to be eligible for benefits under the 
EEOICPA.  You were provided a pamphlet titled, “How a Tort Action Affects Your Right to EEOICPA 
Benefits.”



On July 18, 2003, a Motion for Summary Judgment, filed by Brush Wellman, was granted.  You filed a 
Notice of Appeal in the Court of Appeals, Eighth Appellate District, Cuyahoga County, Ohio, on 
August 18, 2003.  On October 8, 2003, your Notice of Dismissal was treated by that court as a Motion 
to Dismiss and was granted.

In your objection you agree that you filed a tort case against Brush Wellman Inc., on July 18, 2000.  
You state that a summary judgment was granted in favor of Brush Wellman Inc., on July 17, 2003, and 
that an appeal of that judgment was filed with the Eighth District Court of Appeals.  You argue that, by 
appealing this matter, you preserved all right to the underlying lawsuit until a review of the matter was 
conducted by the higher court and that, on that basis, the case was still “alive and viable” during the 
appeal process.  You state that you filed a Notice of Dismissal with the Appeals Court on October 9, 
2003, which the court granted.  Each of these stipulations is, essentially, consistent with the evidence 
described above.

You argue that Ohio law governs the dismissal action and the FAB agrees with that argument.  You 
further state that by dismissing your appeal of the Summary Judgment of the Court of Common Pleas, 
you “voluntarily allowed the dismissal of [your] underlying suit to become effective.”  However, there 
is no evidence showing that your underlying suit was dismissed when your appeal from the Summary 
Judgment of the Court of Common Pleas was dismissed.  Your “Notice of Dismissal”, stamped as filed 
with the Clerk of Courts of Cuyahoga County on September 26, 2003, requests the court for an order 
“dismissing his appeal with prejudice.”  A copy of the docket of your case as recorded by the Cuyahoga
Court of Common Pleas contains an entry dated October 8, 2003, which states, “Appellant’s notice of 
dismissal is treated as a motion to dismiss and is granted at appellant’s costs.”  The subsequent entry, 
dated October 9, 2003, states, “***C/A***J.E. sua sponte, appeal is dismissed per entry No. 
352851. . .Notice issued.”  The FAB agrees that the appeal was voluntarily dismissed.  However, the 
evidence of record makes no mention of any change of status in the summary judgment granted in 
favor of Brush Wellman Inc. on July 18, 2003.  On the basis of the evidence of record, that summary 
judgment stands as the final action on your tort case against Brush Wellman Inc.; originally filed on 
July 18, 2000.  No evidence has been presented to show that, under Ohio law, your underlying suit was 
dismissed.

You argue that a reasonable reading of 20 C.F.R. § 30.618(a) would lead one to conclude that any 
dismissal as a result of a “final court decision against (the claimant)” in suits prior to December 28, 
2001, would not be fatal to your claim.  Alternatively, you argue that if you did not dismiss your claim 
because there was an adverse ruling in the lower court, then “Section 30.618 of the Rules recognizes 
this situation and creates a mechanism by which [you] can still receive benefits.”  The cited section, 20 
C.F.R. § 30.618, is titled, What happens if this type of tort suit is filed after December 28, 2001?”  This 
section of the regulations corresponds with 42 U.S.C. § 7384d(c), and both the statute and the 
regulation specifically apply to tort cases filed after December 28, 2001.  As demonstrated by the 
evidence and as you have stipulated, your tort case was filed before October 30, 2000.  As such, the 
status of your claim for benefits under the EEOICPA is governed by 42 U.S.C. § 7385d(a) and 20 
C.F.R. § 30.616.  The cited section, 20 C.F.R. § 30.618(a), does not apply to your case.

You argue that administrative agencies are required to adhere to their own precedents or to explain any 
deviations from them.  You cite three EEOICPA cases in which the claimants had a summary judgment 
against them in the lower court, appealed that judgment, subsequently dismissed their appeal, and were 
awarded compensation under the Act.  You state that you relied on the procedures in those cases and 
would not have dismissed your appeal but for the fact that you believed that benefits were available to 
you under the Act.  However, neither the statute nor the Department of Labor’s implementing 



regulations provide that final decisions under the Act are always precedential in nature.  You were 
advised in April 2003 that your tort case must be dismissed prior to December 31, 2003.  In spite of 
that notice you elected to continue with litigation of your case, resulting in a summary judgment 
against you in July 2003.  Your continuation of litigation after you had been placed on notice that your 
case must be dismissed in order to be eligible for compensation under the EEOICPA is an election of 
litigation as your remedy rather than compensation under the Act.  The manner in which similar cases 
may have been decided has no bearing on the application of statutory requirements to the facts in your 
claim.

Finally, you state that the administration, Congress, and various agencies have publicly stated that their 
policy was to give the benefit of the doubt to the worker when determining eligibility for awards.  You 
refer to the dose reconstruction regulations of the National Institute for Occupational Safety and 
Health, 42 C.F.R. part 82, which states that any uncertainties in a dose reconstruction will be handled to
the advantage, rather than the detriment, of a claim.  The standard for accomplishing dose 
reconstruction is found in 42 U.S.C. § 7384n(b) which provides that cancer shall be determined to have
been sustained in the performance of duty if, and only if, the cancer was at least as likely as not 
sustained in the performance of duty.  Because of that statutory standard, a probability of causation of 
50% or more is sufficient to establish that a cancer was sustained in the performance of duty.  That 
standard was also adopted by NIOSH for consideration of other aspects of dose reconstruction.

However, the Act does not specify the standard of proof to be used by the Office of Workers’ 
Compensation Programs (OWCP) in determining entitlement to benefits under the Act.  The OWCP 
published 20 C.F.R. § 30.111(a) to specify the claimant’s responsibility with regard to burden of proof. 
That regulation provides that, “[e]xcept where otherwise provided in the Act and these regulations, the 
claimant bears the burden of proving by a preponderance of the evidence the existence of each and 
every criterion necessary to establish eligibility under any compensable claim category.”

Even if the standard of proof was to give the benefit of the doubt to the claimant, you have not 
established that any doubt existed in the processing of your claim.  You were advised that you must 
dismiss your tort case in order to be eligible for payment of compensation under the Act, but chose to 
proceed with your litigation against Brush Wellman, resulting in a summary judgment in their favor.  
That judgment of the court was not vacated and the tort suit was not dismissed before December 31, 
2003.  On the basis of those facts there is no “doubt” to be resolved in your favor.

Your lawsuit was filed on July 18, 2000, and was still pending before the Court of Common Pleas for 
Cuyahoga County, Ohio, as of December 28, 2001, thus 42 U.S.C. § 7385d(a)(2) governs this matter.  
That section provides that a claimant with a covered tort case within that time frame must “dismiss 
such tort case before December 31, 2003,” in order to be eligible for EEOICPA benefits.

The mere dismissal of your appeal to the Court of Appeals was insufficient to satisfy the requirement of
42 U.S.C. § 7385d(a)(2) that the tort case be dismissed.  Without more, the dismissal of your appeal of 
your tort suit only resulted in the underlying judgment for the defendant becoming final.  The statutory 
requirement cannot be met by an order allowing summary judgment on the merits to become final and 
effective.

Under Rule 41(A) of the Ohio Rules of Civil Procedure, a plaintiff may not “voluntarily dismiss” an 
action in a Court of Common Pleas once judgment has been entered.  Thus, in order for you to have 
timely dismissed your tort suit you would have had to have obtained an order of the Court of Appeals 



vacating the Court of Common Pleas’ entry of summary judgment or otherwise gotten the Court of 
Common Pleas judgment vacated and, once successful in vacating the judgment, then dismissed your 
tort suit prior to December 31, 2003.

Since you did not dismiss your tort case prior to December 31, 2003, as required by 42 U.S.C. 
§ 7385d(a)(2), your claim must be denied because your entitlement to benefits under the Act is barred 
by operation of law.

Cleveland, Ohio

Debra A. Benedict

Acting District Manager

Final Adjudication Branch

EEOICPA Fin. Dec. No. 80675-2007 (Dep’t of Labor, December 19, 2006)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA or the Act), 42 U.S.C. § 7384 et seq.  For the reasons stated below, your claim for benefits 
is denied.

STATEMENT OF THE CASE

On November 23, 2004, the FAB issued a final decision on [Employee]’s claim for benefits for chronic
beryllium disease (CBD) under Part B of EEOICPA.[1]  The FAB found that [Employee] had filed a 
tort case against Brush Wellman, Inc. on July 18, 2000, which remained pending on December 28, 
2001, and was not dismissed before December 31, 2003.  For that reason, the FAB denied his claim 
because entitlement to benefits under the Act is barred by operation of law under those circumstances.

On September 22, 2005, the U.S. District Court for the Northern District of Ohio, Western Division, 
dismissed [Employee]’s petition seeking review of the November 23, 2004 final decision.[2]  The 
Court held that [Employee] did not dismiss his case within the time required by the EEOICPA.

On September 21, 2006, you filed a Form EE-2 claiming benefits as the surviving spouse of 
[Employee].  You identified the diagnosed condition being claimed as CBD.  You did not provide a 
copy of a marriage certificate showing that you and [Employee] were husband and wife for at least one
year immediately prior to his death.  You submitted a copy of [Employee]’s death certificate showing 
that he died on June 16, 2006, and identifying [Employee’s wife] as his surviving spouse.

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/80675-2007--20061219.htm#_ftn2
http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/80675-2007--20061219.htm#_ftn1


A review of the complaint filed against Brush Wellman, Inc. on July 18, 2000 identifies you as a 
plaintiff in that tort action.  A motion for summary judgment filed by Brush Wellman, Inc. was granted 
by the court on July 18, 2003.

On October 5, 2006, the Cleveland district office recommended denial of your claim for compensation 
as you are not eligible for compensation because you were a party to a tort suit, filed before October 
30, 2000, which had not been dismissed by December 31, 2003, as required by the Act.  For that 
reason, the district office recommended that your claim be denied.

After considering the recommended decision and all the evidence in the case file, the FAB hereby 
makes the following:

FINDINGS OF FACT

1.         You filed a claim for benefits on September 21, 2006.

2.         You filed a tort suit against Brush Wellman, Inc. on July 18, 2000, which remained pending on 
December 28, 2001 and was not dismissed before December 31, 2003.
Based on the above-noted findings of fact in this claim, the FAB hereby makes the following: 

CONCLUSIONS OF LAW

I have reviewed the recommended decision issued by the district office on October 5, 2006.  I find that 
you have not filed any objections to the recommended decision and that the sixty-day period for filing 
such objections has expired.  See 20 C.F.R. §§ 30.310(a) and 30.316(a).

The FAB finds that because the tort suit, filed on July 18, 2000, in which you were a plaintiff against 
Brush Wellman, Inc. and which was based on [Employee] having incurred CBD during his 
employment at that facility, was resolved by the granting of summary judgment for Brush Wellman, 
Inc. on July 18, 2003.  Your tort suit was pending on December 28, 2001 and, as required by 42 U.S.C. 
§ 7385d(a)(2), must have been dismissed by December 31, 2003.  As explained by the U.S. District 
Court in its decision of September 22, 2005, “[t]he Act required [you] to either choose between 
statutory benefits or attempt recovery through a tort suit against the employer.  By pursuing [your] 
claim until an adverse summary judgment, [you] elected litigation.”

For the above reasons, the FAB concludes that entitlement to benefits under the Act is barred by 
operation of law.  Accordingly, your claim for benefits is denied.

Cleveland, OH

Anthony Zona, Hearing Representative

Final Adjudication Branch

[1]  EEOICPA Fin. Dec. No. 4846-2004 (Dep’t of Labor, November 23, 2004).

[2]  [Employee] v. Chao, 395 F. Supp. 2d 625 (N.D. Ohio 2005).



Final Adjudication Branch 

Discretion of

EEOICPA Fin. Dec. No. 4216-2002 (Dep’t of Labor, April 18, 2005)

FINAL DECISION AFTER A REVIEW OF WRITTEN RECORD

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000 (EEOICPA or 
the Act).  42 U.S.C. § 7384 et seq.  

Since you filed a letter of objection, but did not specifically request a hearing, a review of the written 
record was performed, in accordance with 20 C.F.R. § 30.312 of the implementing regulations.  A 
claimant who receives a recommended denial from the district office is entitled to file objections to the 
decision, in accordance with 20 C.F.R. § 30.310 of the implementing regulations.  The same section of 
the regulations provides that in filing objections, the claimant must identify his/her objections as 
specifically as possible.  In reviewing any objections submitted, under 20 C.F.R. § 30.313 of the 
implementing regulations, the Final Adjudication Branch will review the written record, any additional 
evidence or argument submitted by the claimant, and conduct any additional investigation determined 
to be warranted in the case.

For the reasons set forth below, the FAB accepts your claim for medical benefits for the conditions of 
bladder cancer to include the carcinoma in situ of the right distal ureter; and reverses the decision of the
district office denying entitlement to medical benefits for prostate cancer.  Thus the FAB also accepts 
your claim for medical benefits for metastatic prostate cancer.  

STATEMENT OF THE CASE

You were previously awarded benefits under the EEOICPA which included a lump sum payment of 
$150,000, and medical benefits effective July 31, 2001, for bladder cancer (specifically papillary 
transitional cell carcinoma of the left ureter). 

You subsequently submitted a new Form EE-1 (Claim for Benefits under the EEOICPA) on July 21, 
2004, which identified bladder cancer diagnosed on May 30, 2004, and prostate cancer diagnosed on 
June 3, 2004.  You submitted medical evidence which included a surgical pathology consultation from 
the Mayo Clinic, dated June 12, 2004, based on a biopsy of the bladder on May 30, 2004, and prostate 
chips from a transurethral resection, obtained on June 3, 2004, that shows final diagnoses of urothelial 
carcinoma in situ and non-invasive papillary urothelial carcinoma of the urinary bladder; and invasive 
grade 3 urothelial carcinoma of the prostate chips.  A narrative report from Daniel W. Visscher, M.D., at
the Mayo Clinic, dated June 11, 2004, was also submitted in which he discusses that they agree with 
the assessment that the focus of invasive carcinoma in the prostate chips correspond to a urothelial 
carcinoma, and the fact that they did not identify any areas of conventional prostatic adenocarcinoma.
 A narrative report from Dr. Christopher Schmidt, dated October 21, 2004, noted that you underwent a 
transurethral resection of the prostate on June 3, 2004, and noted that the pathology report revealed a 
microscopic focus of invasive urothelial carcinoma.  He noted that in summary, you now had a 
transitional cell carcinoma that had spread from the bladder and was now invasive into the prostatic 
ducts.  



You previously had submitted your employment history on Form EE-3, indicating that you worked at 
the Portsmouth Gaseous Diffusion Plant (GDP) in Piketon, Ohio, from November 1980 to October 
1994, and that you did wear a dosimetry badge.  On September 21, 2001, the Department of Energy 
verified your employment at Portsmouth GDP from November 3, 1980 to November 30, 1994.  The 
Portsmouth Gaseous Diffusion Plant in Piketon, Ohio is recognized as a Department of Energy facility 
from 1954 to July 28, 1998; from July 29, 1998 to present (remediation); and from May 2001 to 
present (cold standby).  See Department of Energy, Office of Worker Advocacy Facilities List.  

On December 22, 2004, the Cleveland district office issued a recommended decision that concluded 
you are a member of the Special Exposure Cohort, as defined 42 U.S.C. § 7384l(14)(A).  Further, the 
district office concluded that you were diagnosed with bladder cancer, which is a specified cancer as 
defined by 42 U.S.C. § 7384l(17)(A).  In addition, the district office concluded that since you were 
previously compensated in the amount of $150,000, pursuant to 42 U.S.C. § 7384s(a)(1), for left ureter 
cancer, you are not eligible for an additional payment.  The district office concluded that you are 
entitled to medical benefits for bladder cancer, effective July 21, 2004, pursuant to 42 U.S.C. § 7384t.  
The district office also concluded that they did not receive evidence, required by 20 C.F.R. §§ 30.211 
and 30.214, to establish that you had prostate cancer, and thus you are not established as a covered 
employee with prostate cancer as shown in 42 U.S.C. § 7384l(9). 

OBJECTIONS

On February 2, 2005, the Final Adjudication Branch received your written objection to the 
recommended decision.  You indicated that you disagreed with the conclusion of law in the 
recommended decision that the district office did not receive evidence that you had prostate cancer.  
You indicated that the bladder cancer had invaded the prostate and that only option was surgery to 
remove both the bladder and the prostate due to the bladder cancer.  You noted that you had surgery on 
January 6, 2005, to remove the bladder and the prostate.  You indicated that Dr. Hafez, University of 
Michigan Medical Center, was the doctor who performed your surgery.  You stated “We feel 
[Employee] should have coverage for anything pertaining to his prostate due to the bladder cancer that 
invaded the prostate”.  Dr. Khaled Hafez M.D. signed your objection and stated that he “was in 
agreement with the above letter and am available for any further information regarding this case.”  You 
also attached additional medical evidence to your objection that included a copy of a surgical pathology
report, from biopsies of the bladder and prostate, obtained on November 18, 2004, that shows 
diagnoses of urothelial carcinoma (CIS) of the bladder; and invasive high grade urolthelial carcinoma, 
and flat carcinoma in situ of the prostate.  You also submitted an operative report that shows you 
underwent a radical cystoprostatectomy, right pelvic lymph node dissection, and ileal conduit urinary 
diversion on January 6, 2005.  You also submitted the subsequent surgical pathology report, from these 
procedures performed on January 6, 2005, that shows diagnoses of urothelial carcinoma in situ of the 
right distal ureter; and invasive urothelial carcinoma and flat carcinoma in situ, of the urinary bladder 
and prostate.  

FINDINGS OF FACT  

1. You filed a claim for employee benefits under the EEOICPA based on bladder and prostate 
cancer on July 21, 2004.  

2. You were employed at the Portsmouth GDP in Piketon, Ohio, from November 3, 1980 to 
November 30, 1994.  



3. You were employed at the Portsmouth GDP for a number of work days aggregating at least 250 
work days prior to February 1, 1992, and during such employment was monitored through the 
use of dosimetry badges.  

4. On May 30, 2004, you were diagnosed with urothelial carcinoma in situ, and non-invasive 
papillary urothelial carcinoma of the urinary bladder; on June 3, 2004, with invasive urothelial 
carcinoma of the prostate; and on January 6, 2005, with urothelial carcinoma in situ of the right 
distal ureter.  

CONCLUSIONS OF LAW

In order for you to be considered a “member of the Special Exposure Cohort,” you must have been a 
Department of Energy (DOE) employee, DOE contractor employee, or an atomic weapons employee 
who was so employed for a number of work days aggregating at least 250 work days before February 
1, 1992, at a gaseous diffusion plant located in Paducah, Kentucky, Portsmouth, Ohio, or Oak Ridge, 
Tennessee, and, during such employment worked in a job that was monitored through the use of 
dosimetry badges for exposure at the plant of the external parts of employee’s body; or had exposures 
comparable to a job that is or was monitored through the use of dosimetry badges, as outlined in 42 
U.S.C. § 7384l(14)(A).  

The evidence of record establishes that you worked in covered employment at the Portsmouth GDP 
from November 3, 1980 to November 30, 1994.  Portsmouth GDP is a covered facility beginning on 
September 1, 1954.  Consequently, you met the requirement of working more than an aggregate 250 
days at a covered facility.  See 42 U.S.C. § 7384l(14)(A).  On your employment history (Form EE-3) 
you stated that you did wear a dosimetry badge and DOE confirmed that you wore a dosimetry badge 
to monitor for radiation exposure while employed at the facility.  On that basis, you are found to meet 
the dosimetry badge requirement.  

Bladder cancer (specifically urothelial carcinoma of the bladder diagnosed on May 30, 2004, and 
urothelial carcinoma in situ of the right distal ureter diagnosed on January 6, 2005) are specified 
cancers under the Act and the medical evidence of record establishes a diagnosis of these bladder 
cancers.  Therefore, you are a member of the Special Exposure Cohort, who was diagnosed with a 
specified cancer.  See 42 U.S.C. § 7384l(17)(A).  Although prostate cancer is not a specified cancer, the
medical evidence clearly establishes that you were diagnosed with invasive urothelial carcinoma of the 
prostate on June 3, 2004, due to the spread of the urothelial carcinoma of the bladder that invaded the 
prostate.  Therefore, based on the additional medical evidence submitted with your objection, and the 
signed statement from Dr. Dr. Khaled Hafez M.D. contained in your objection, I find that the prostate 
cancer is a consequential disease under 20 C.F.R. §§ 30.210(c) and 30.214(b), because the evidence 
shows that it metastasized from your urothelial carcinoma of the bladder. 

For the reasons stated above, I accept your claim for benefits based on bladder cancer to include the 
right distal ureter cancer, and prostate cancer.  You are not entitled to any additional payment since you 
were previously compensated in the amount of $150,000, for your bladder cancer (specifically 
papillary transitional cell carcinoma of the left ureter previously diagnosed on September 20, 1996) , 
pursuant to 42 U.S.C. § 7384s.  You are entitled to medical benefits for your additional bladder cancers 
(specifically urothelial carcinoma of the urinary bladder, and urothelial carcinoma in situ of the right 
distal ureter) and for your prostate cancer that metastasized from your bladder cancer, effective July 21,
2004.  See 42 U.S.C. § 7384t.  



Cleveland, Ohio

Debra A. Benedict

District Manager

Final Adjudication Branch

EEOICPA Fin. Dec. No. 47148-2006 (Dep’t of Labor, May 16, 2008)

NOTICE OF FINAL DECISION

This decision of the Final Adjudication Branch (FAB) concerns the above claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, FAB accepts the claim under 
Part B of EEOICPA in the amount of $150,000.00 and under Part E in the amount of $125,000.00.
 Adjudication of the claim for survivor benefits for the conditions of diabetes and hypertension under 
Part E will not be undertaken, as maximum survivor benefits are being awarded.  

STATEMENT OF THE CASE

On July 15, 2003, [Claimant] filed a Form EE-2 claiming for survivor benefits under EEOICPA with 
the Department of Labor as the surviving spouse of [Employee].  She based her claim on the 
employee’s metastatic renal cell carcinoma.  On December 28, 2006, [Claimant] filed a second Form 
EE-2 for the conditions of renal cell carcinoma, diabetes, and hypertension.  

[Claimant] also submitted a Form EE-3 in which she alleged that [Employee] worked at the Lawrence
Livermore National Laboratory (LLNL) as a designer from June 19, 1956 to March 2, 2000.  The 
district office used the Oak Ridge Institute for Science and Education (ORISE) database to verify that 
[Employee] worked at LLNL from June 19, 1956 to March 2, 2000.  The Department of Energy (DOE)
verified that [Employee] was employed by the University of California Radiation Laboratory (UCRL) 
at LLNL beginning on June 19, 1956, and that he had dosimetry badges issued in association with his 
work with UCRL/LLNL at the Nevada Test Site (NTS) on March 13, 1972, March 30, 1972, May 5, 
1972 and April 24, 1973.  Employment records obtained from DOE indicate that [Employee] was 
employed as a draftsman and designer at LLNL. 

The record includes a copy of a marriage certificate showing [Claimant] and the employee were 
married on May 18, 1963, and a copy of [Employee]’s death certificate showing [Claimant] was 
married to the employee at the time of his death on March 2, 2000.  The death certificate identifies the 
immediate cause of death as respiratory failure and metastatic renal cell carcinoma, with diabetes 
mellitus, hypertension and hyperlipidemia listed as conditions that contributed to his death.  The 
medical evidence of record includes a November 16, 1999 pathology report in which Dr. Lena Scherba
diagnosed metastatic renal cell carcinoma with metastases to the left pleura.  

On March 15, 2006, FAB issued a final decision under Part B to deny [Claimant]’s claim for benefits, 
concluding that the employee’s renal cell carcinoma was not “at least as likely as not” (a 50% or 
greater probability) caused by radiation doses incurred while employed at LLNL.  On March 20, 2007,
the Seattle district office issued a recommended decision to deny [Claimant]’s claim for benefits 



under Part E of the Act.  The district office concluded that she did not provide sufficient evidence to 
show that toxic exposure at a DOE facility was “at least as likely as not” a significant factor in 
aggravating, contributing to or causing the employee’s metastatic renal cell carcinoma.  

On March 29, 2007, the National Institute for Occupational Safety and Health (NIOSH) issued 
OCAS-PEP-012, entitled “Program Evaluation Plan:  Evaluation of Highly Insoluble Plutonium 
Compounds.”  The PEP provided NIOSH’s plan for evaluating dose reconstructions for certain claims 
to determine the impact of highly insoluble plutonium compounds at particular sites, and specifically 
concluded that the existence of highly insoluble plutonium at LLNL should be considered for Type 
Super S plutonium in the dose reconstruction.  This change went into effect on February 6, 2007 and 
affected those cases with a dose reconstruction performed prior to that date that resulted in a less than 
50% Probability of Causation (PoC) with verified employment at LLNL.

On June 18, 2007, FAB remanded [Claimant]’s Part E claim for survivor benefits and instructed the 
district office to refer the case to NIOSH for rework of the dose reconstruction pursuant to EEOICPA 
Bulletin No. 07-19 (issued May 16, 2007), which determined that the existence of the highly insoluble 
plutonium at LLNL should be considered for Type Super S plutonium in the dose reconstruction.

On June 26, 2007, the Seattle district office returned the claim to NIOSH for a rework of the dose 
reconstruction.  On October 23, 2007, the district office received the NIOSH Report of Dose 
Reconstruction dated September 19, 2007.  Using the information provided in this report, the district 
office utilized the Interactive Radio Epidemiological Program (IREP) to determine the PoC of the 
employee’s renal cell carcinoma and reported in its recommended decision that there was a 26.76% 
probability that the employee’s metastatic renal cell carcinoma was caused by exposure to radiation at 
LLNL.

On November 9, 2007, a Director’s Order was issued vacating the final decision dated March 15, 
2006, and reopening [Claimant]’s claim under Part B of EEOICPA.  The Director’s Order directed the
district office to reopen her claim under Part B based on EEOICPA Bulletin No. 07-27 (issued August 
7, 2007) to reflect the revised dose reconstruction methodology to the calculation of the PoC and 
provided procedures for processing claims with a final decision to deny that may be affected by 
NIOSH’s OCAS-PEP-012.    

On February 7, 2008, the Seattle district office recommended denial of [Claimant]’s claim for survivor
benefits under Part B and Part E, finding that the employee’s cancer was not “at least as likely as not” 
(a 50% or greater probability) caused by radiation doses incurred while employed at the LLNL.  The 
district office concluded that the employee did not qualify as a “covered employee with cancer” under 
Part B; that the dose reconstruction estimates and the PoC calculations were properly performed, and 
that [Claimant] was not entitled to survivor benefits under Part B.  Further, the district office 
concluded that under Part E, the totality of the evidence did not provide sufficient evidence to show 
that exposure to a toxic substance at a DOE facility was “at least as likely as not” a significant factor in 
aggravating, contributing to or causing the claimed conditions of renal cell carcinoma, diabetes or 
hypertension.

In a letter received by FAB on May 15, 2008, [Claimant] indicated that neither she nor [Employee] 
had filed a lawsuit or received a settlement based on the claimed conditions.  She also indicated that 
they had never filed for or received any payments, awards or benefits from a state workers’ 
compensation claim in relation to the claimed illnesses, or pled guilty to or been convicted of any 



charges connected with an application for or receipt of federal or state workers’ compensation.  Further,
she indicated that [Employee] had no minor children or children incapable of self-support, who were 
not her natural or adopted children, at the time of his death.   

On March 3, 2008, the Secretary of Health and Human Services (HHS) designated the following class 
of employees for addition to the Special Exposure Cohort (SEC) in a report to Congress: Employees of 
DOE, its predecessor agencies and DOE contractors or subcontractors who were monitored for 
radiation exposure while working at LLNL from January 1, 1950 through December 31, 1973 for a 
number of work days aggregating at least 250 work days or in combination with work days within the 
parameters established for one or more other classes of employees in the SEC.  This addition to the 
SEC became effective April 2, 2008.

After considering the evidence of record, FAB hereby makes the following:

FINDINGS OF FACT

1.      On July 15, 2003 and December 28, 2006, [Claimant] filed a claim for benefits under 
EEOICPA.
2.      [Claimant] is the surviving spouse of the employee and was married to him for at least one year 
immediately prior to his death.

3.      The employee worked at LLNL for an aggregate of at least 250 work days from June 19, 1956 to 
March 2, 2000, and was issued visitor dosimetry badges at the NTS on March 13, 1972, March 30, 
1972, May 5, 1972 and April 24, 1973.  The employee was monitored for radiation exposure, and 
qualifies as a member of the SEC.
4.      The employee was diagnosed with metastatic renal cell carcinoma, which is a “specified” cancer,
on November 16, 1999, after starting work at a DOE facility.   
5.      The evidence of record supports a causal connection between the employee’s death due to 
metastatic renal cell carcinoma and his exposure to radiation and/or a toxic substance at a DOE facility.

6.      [Claimant] has not filed or received any money (settlement, compensation, benefits, etc.) from a 
tort action or from a state workers’ compensation program based on the claimed condition. She has 
never pled guilty to or been convicted of any charges of having committed fraud in connection with an 
application for or receipt of benefits under EEOICPA or any federal or state workers’ compensation 
law.  The employee had no minor children or children incapable of self-support, who were not 
[Claimant]’s natural or adopted children, at the time of his death.

Based on the above-noted findings of fact, FAB hereby also makes the following:

CONCLUSIONS OF LAW

The undersigned has reviewed the recommended decision issued by the district office on February 7, 
2008.  [Claimant] has not filed any objections to the recommended decision, and the sixty-day period 
for filing such objections has expired.  See 20 C.F.R. §§ 30.310(a), 30.316(a).    

As noted above, on April 2, 2008 a new addition to the SEC became effective.  The evidence of record 
indicates that the employee worked in covered employment at LLNL from June 19, 1956 to March 2, 
2000, that he was issued visitor dosimetry badges at the NTS on March 13, 1972, March 30, 1972, May



5, 1972 and April 24, 1973, and that he was monitored for radiation exposure during his employment.  
The medical evidence shows that [Employee] was diagnosed with metastatic renal cell carcinoma on 
November 16, 1999, more than 5 years after his initial exposure to radiation.  

FAB may reverse a recommended decision to deny a claim if the portion of the claim denied by the 
district office is in posture for acceptance.  The evidence is sufficient to establish that the employee is a
member of the class added to the SEC who was diagnosed with metastatic renal cell carcinoma, a 
“specified” cancer, more than five years after initial exposure, and is therefore a “covered employee 
with cancer” under section 7384l(9)(A) of EEOICPA.  Further, [Claimant] is the surviving spouse of 
the employee, as defined by § 7384s(e)(1)(A), and is entitled to compensation in the amount of 
$150,000.00 under Part B.

Under § 7385s-4(a) of EEOICPA, if an employee has engaged in covered employment at a DOE 
facility and was determined under Part B to have contracted an “occupational” illness, the employee is 
presumed to have contracted a covered illness through exposure at that facility.  Further, if the 
employee would have been entitled to compensation under Part E and it is at least as likely as not that 
exposure to a toxic substance at a DOE facility was a significant factor in aggravating, contributing to, 
or causing the death of such employee, an eligible survivor would be entitled to survivor benefits 
under Part E..  See 42 U.S.C. § 7385s-3(1)(A) and (B).

The evidence of record establishes that the employee was a “covered DOE contractor employee” who 
was diagnosed with a “covered” illness, and therefore he would be eligible for benefits under Part E.
 Further, it is at least as likely as not that exposure to a toxic substance at a DOE facility was a 
significant factor in aggravating, contributing to, or causing the death of the employee.  [Claimant] is 
the employee’s “covered” spouse as defined by § 7385s-3(d)(1) and is therefore entitled to additional 
compensation in the amount of $125,000.00 under Part E.      

Accordingly, FAB reverses the recommended decision and accepts the claim for survivor benefits 
under Part B of $150,000.00, and also under Part E for an additional $125,000.00.

Seattle, Washington

Keiran Gorny

Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 62339-2005 (Dep’t of Labor, November 18, 2005)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claim is accepted.  

STATEMENT OF THE CASE



On October 4, 2004, you filed a Form EE-1, Claim for Benefits under the EEOICPA, for beryllium 
sensitivity.  A review of the medical evidence revealed that along with beryllium sensitivity you were 
diagnosed with multiple skin cancers: basal cell carcinoma (BCC) of the right temple, diagnosed July 
25, 1995; BCC of the left face, diagnosed April 11, 2000; BCC of the right face, diagnosed March 12, 
2001[1], and BCCs of the upper and lower face, diagnosed August 2, 2004.[2]

On the Form EE-3, Employment History, you stated you were employed as a laborer by F. H. McGraw 
at the Paducah gaseous diffusion plant (GDP) in Paducah, Kentucky, for the period of January 1, 1951 
to December 25, 1954.  The evidence of record establishes you worked for F. H. McGraw at Paducah 
GDP for the claimed period of employment.

On February 1, 2005, a final decision and remand order was issued by the FAB accepting your claim 
for beryllium sensitivity and remanding your case for further development of chronic beryllium disease
(CBD).  The district office referred your claim to a district medical consultant (DMC) for review on 
September 14, 2005.
On the Form EE-1, you indicated that you were a member of the Special Exposure Cohort (SEC).  You 
established that you were diagnosed with multiple skin cancers.  To determine the probability of 
whether you sustained your cancer in the performance of duty, as required to establish entitlement 
under Part B of the Act, the district office referred your application package to the National Institute for
Occupational Safety and Health (NIOSH) for radiation dose reconstruction.  NIOSH reported annual 
dose estimates from the date of initial radiation exposure during covered employment, to the date the 
cancer was first diagnosed.  A summary and explanation of information and methods applied to 
produce these dose estimates, including your involvement through an interview and review of the dose 
report, are documented in the “NIOSH Report of Dose Reconstruction under EEOICPA.”  On August 
24, 2005, you signed Form OCAS-1, indicating that you had reviewed the NIOSH Draft Report of 
Dose Reconstruction and agreed that it identified all of the relevant information you provided to 
NIOSH.  The district office received the final NIOSH Report of Dose Reconstruction on August 29, 
2005.

Pursuant to the implementing NIOSH regulations, the district office used the information provided in 
this report to determine that there was a 55.97% combined probability that your cancers[3] were caused
by radiation exposure at the Paducah GDP.  42 C.F.R. § 81.20.  The Final Adjudication Branch 
confirmed the 55.97% combined probability.

On September 14, 2005, the Jacksonville district office issued a recommended decision finding that 
your skin cancer(s) were at least as likely as not caused by your employment at a Department of 
Energy (DOE) facility and concluding that that you are entitled to compensation in the amount of 
$150,000.  The district office’s recommended decision also concluded that you are entitled to medical 
benefits beginning October 4, 2004 for skin cancer.

On September 19, 2005, the Final Adjudication Branch received written notification that you waived 
any and all objections to the recommended decision.  

The district office had deferred adjudication of your claim for CBD until receipt of the DMC’s report.  
On October 6, 2005, the FAB received the October 2, 2005 report from Dr. Robert E. Sandblom.  Dr. 
Sandblom verified that the pulmonary function tests on record were consistent with chronic beryllium 
disease.



FINDINGS OF FACT

1.      You filed a Form EE-1, for beryllium sensitivity and review of the medical records revealed 
evidence of skin cancer and possible chronic beryllium disease.

2.      You were diagnosed with skin cancer (BCC) on July 25, 1995, April 11, 2000, and August 2, 
2004 (x2).

3.      You were employed at the Paducah GDP from January 1, 1951 to December 25, 1954.

4.      The probability that your cancer was caused by radiation at the Paducah GDP is 55.97%.  

5.      On September 14, 2005, the Jacksonville district office issued a recommended decision. 

6.      On September 19, 2005, the Final Adjudication Branch received written notification that you 
waived any and all objections to the recommended decision.  

7.      On October 6, 2005, the FAB received a report from the DMC, confirming a statutory diagnosis 
of CBD.

CONCLUSIONS OF LAW

I have reviewed the evidence of record and the recommended decision.  

To qualify as a member of the SEC under the Act, the following requirements must be satisfied: 

The employee was so employed for a number of work days aggregating at least 250 work days before 
February 1, 1992, at a gaseous diffusion plant located in Paducah, Kentucky, Portsmouth, Ohio, or Oak
Ridge, Tennessee. . . .  42 U.S.C. § 7384l(14)(A).

The evidence shows that you worked at the Paducah GDP from January 1, 1951 to December 25, 1954,
which equals more than 250 days prior to February 1, 1992.  Therefore, you qualify as a member of the
SEC.

However, in order to be entitled to benefits as a member of the SEC, you must have been diagnosed 
with a specified cancer as defined by the Act and implementing regulations.  42 U.S.C. § 7384l(17); 20 
C.F.R. § 30.5(ff) (2005).  Skin cancers are not a specified cancer.

A cancer is considered to have been sustained in the performance of duty if it was at least as likely as 
not (a 50% or greater probability) related to radiation doses incurred while working at a DOE facility.  
42 U.S.C. § 7384n(b); 42 C.F.R. Part 81.  I conclude that your skin cancers were at least as likely as not
caused by your employment at a Department of Energy (DOE) facility.  42 U.S.C. § 7384n(b).  
Therefore, you are a covered employee with cancer.  42 U.S.C. § 7384l(9)(B).  

The medical evidence is sufficient to establish that you have CBD.  Under Part B of the Act, CBD may 
be established by the following:

(A)  For diagnoses on or after January 1, 1993, beryllium sensitivity (as established in accordance with 



paragraph (8)(A)), together with lung pathology consistent with chronic beryllium disease, including—

(i) a lung biopsy showing granulomas or a lymphocytic process consistent with chronic 
beryllium disease;

(ii) a computerized axial tomography scan showing changes consistent with chronic 
beryllium disease; or

(iii) pulmonary function or exercise testing showing pulmonary deficits consistent with 
chronic beryllium disease.

42 U.S.C. § 7384l(13).

The beryllium lymphocyte proliferation test (BeLPT) of July 28, 2004 was positive.  Therefore, you 
have beryllium sensitivity, as previously established by final decision dated February 1, 2005.  
42 U.S.C. § 7384l(8).  

The DMC verified in his report of October 2, 2005 that pulmonary function tests on record were 
consistent with chronic beryllium disease, meeting criterion iii.  Office policy allows the FAB to accept
a claimed medical condition based on new evidence, if the case was in posture for acceptance of 
benefits for another condition.[4]  Therefore, I conclude that you are a covered beryllium employee and
that your chronic beryllium disease is a covered occupational illness.  42 U.S.C. §§ 7384l(7), 
7384l(13); 20 C.F.R. § 30.207.  

In accordance with Part B of the Act, you are entitled to $150,000 and medical benefits beginning 
October 4, 2004 for skin cancer and chronic beryllium disease.  42 U.S.C. §§ 7384s(a), 7384t.

Jacksonville, FL

Sidne Valdivieso
Hearing Representative

[1] Review of the pathology report shows this was not a BCC but rather a pilomatricoma, which may be either benign or 
malignant.  The pathology report did not specify which.  Therefore, this should not have been utilized in the dose 
reconstruction.  However, you had an additional cancer that was not utilized by NIOSH in the dose reconstruction, the BCC 
of the right lower face, diagnosed August 2, 2004, that the DOL health physicist has determined could be substituted for the 
pilomatricoma without negatively impacting the combined probability of causation. 

[2] You did not file a Form EE-1 for skin cancer or chronic beryllium disease, but any written communication that requests 
benefits under the Act will be considered a claim, including the submission of new medical evidence for review.

[3] NIOSH computed the percentage of causation for four BCCs to arrive at 55.97%.  When the percentage of causation is 
over 50% establishing that those cancers were at least as likely as not related to employment at a covered facility, 
calculation of the percentage of causation for the remaining cancers is not necessary.

[4] EEOICPA Bulletin No. 03-29 (issued June 30, 2003).

EEOICPA Fin. Dec. No. 10016501-2007 (Dep’t of Labor, May 7, 2007)

NOTICE OF FINAL DECISION  



This is the final decision of the Final Adjudication Branch (FAB) concerning the above claim for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the FAB reverses 
the recommended decision of the district office and accepts the claim under Part E of EEOICPA for 
medical benefits based on the covered illness of brain tumor (meningioma).   

STATEMENT OF CASE

On December 18, 2002, [Employee] filed a claim for benefits under Part B and the former Part D of 
EEOICPA claiming he developed a brain tumor, diagnosed in February of 1993, as the result of his 
work at a Department of Energy (DOE) facility.  On October 28, 2004, Part E of EEOICPA was 
enacted when Congress repealed Part D.  [Employee] alleged on his Form EE-3 that he was employed 
as a Hazard Reduction Technician (HRT) from April 14, 1984 to the date of his signature (December 
18, 2002) at the Rocky Flats Plant.[1] DOE confirmed his employment at the Rocky Flats Plant from 
April 16, 1984 to January 15, 2003. 

[Employee] submitted medical records in support of his claim.  Included in these medical records were
several surgical pathology reports, MRI reports and medical narratives, which document he was 
diagnosed with meningioma (a non-cancerous brain tumor) in February 1993 at the age of 31.  Then, he
developed several recurrences of the initial meningioma as well as new lesions in other parts of his 
brain.  Notably, his tumors were always referred to in these records as being “atypical, aggressive, and 
skull-based” and have resulted in his loss of hearing and other neurological deficits.     

On May 14, 2003, FAB issued a final decision denying [Employee]’s claim under Part B of EEOICPA,
because non-cancerous tumors of the brain are not compensable “occupational” illnesses under that 
Part. 

In September 2006, the district office initiated development of [Employee]’s claim under Part E.  
Under that Part, once the medical evidence substantiates a diagnosis of a claimed condition, the district 
office proceeds with a causation analysis to make a determination as to whether there is a causal 
connection between that condition and exposure to a toxic substance or substances at a DOE facility.  
The standard by which causation between an illness and employment is established is explained in 
Federal (EEOICPA) Procedure Manual Chapter E-500.3b:

Causation Test for Toxic Exposure.  Evidence must establish that there is a relationship between 
exposure to a toxic substance and an employee’s illness or death.  The evidence must show that it is “at 
least as likely as not” that such exposure at a covered DOE facility during a covered time period was a 
significant factor in aggravating, contributing to, or causing the employee’s illness or death, and that 
it is “at least as likely as not” that exposure to a toxic substance(s) was related to employment at a DOE
facility.

To assist employees in meeting this standard, the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) undertakes a variety of steps to collect necessary information to show that a 
claimed illness is linked to a toxic exposure.   Principally, DEEOIC has undertaken extensive data 
collection efforts with regard to the various types of toxic substances present at particular DOE 
facilities and the health effects these substances have on workers.  This data has been organized into the
Site Exposure Matrices (SEM).  SEM allows DEEOIC claims staff to identify illnesses linked to 
particular toxic substances, site locations where toxic materials were used, exposures based on different

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/10016501-2007.htm#_ftn1


job processes or job titles, and other pertinent facility data.  

In addition to the SEM data, DEEOIC works directly with DOE to collect individual employee 
exposure and medical records.  Contact is also made in certain situations to obtain information from 
Former Worker Screening Programs or trade groups that may have relevant exposure or medical 
information.   Relevant specialists in the areas of industrial hygiene and toxicology are also utilized in 
certain situations to evaluate and render opinions on claims made by employees.  DEEOIC also works 
directly with treating physicians or other medical specialists in an effort to obtain the necessary medical
evidence to satisfy the causation standard delineated under EEOICPA.  

On September 20, 2006, the district office notified [Employee] that after conducting extensive 
research, they had been unable to establish a causal connection between the development of his 
meningioma and exposure to a toxic substance or substances at the Rocky Flats Plant.  He was afforded
a period of 30 days to provide factual or medical evidence that established such a link.   

On October 17, 2006, the district office received a letter from [Employee]’s authorized representative, 
in which he indicated that he believed that [Employee]’s exposure to plutonium and his work in the 
glove boxes where he was exposed to radiation contributed to the development of his brain tumor.  He 
requested a copy of the file, which was provided by the district office on November 14, 2006.

On December 4, 2006, a letter was received from [Employee]’s representative, in which he detailed 
several instances, based on his review of [Employee]’s exposure records, when he had experienced 
plutonium contamination. 

Subsequently, on January 31, 2007, the district office issued a recommended decision to deny the claim
under Part E of EEOICPA, finding that the evidence of record was not sufficient to establish a causal 
relationship between the development of [Employee]’s meningioma and his exposure to toxic 
substances at the Rocky Flats Plant.  The recommended decision was then forwarded to FAB for 
review. 

[Employee]’s representative requested an oral hearing on February 12, 2007, and reiterated his 
contention that [Employee]’s exposure to radiation had contributed to the development of his 
meningioma.  By letter dated February 27, 2007, the representative provided results of his research into
the relationship between the development of meningioma and exposure to radiation.  He referenced 
fourteen medical articles that suggested such a relationship existed.

Upon review of the record, FAB determined that based on the contamination records in the file; 
[Employee]’s age at the time of diagnosis; his length of exposure to radiation at the time of diagnosis; 
the location of his meningiomas, the description of his meningiomas as being atypical, aggressive and 
skull-based; and the fact that the medical literature appears to support a relationship between exposure 
to radiation and the development of these types of tumor, that [Employee]’s record should be referred 
to a DEEOIC toxicologist.   

On April 11, 2007, a statement of accepted facts detailing [Employee]’s employment dates, labor 
categories, the work processes he had been engaged in, the buildings that he worked in, his exposure 
history, the number of positive contamination events he had experienced with resulting acute intakes of
plutonium, as well as his medical and case history was referred to a toxicologist. The toxicologist was 
asked to provide an opinion as to whether there was current scientific and/or medical evidence 



supporting a causal link between exposure to radiation and the development of meningioma and, if so, 
whether based on the specifics of [Employee]’s case, it is as likely as not that his exposure to radiation 
at the Rocky Flats Plant was a significant factor in causing, contributing to, or aggravating his 
meningioma.

On April 26, 2007, the toxicologist stated that the scientific and medical literature does support a 
“causal” relationship between ionizing radiation and meningiomas at levels below 1 siever (SV). 
Further, she opined with a reasonable degree of scientific certainty “[t]hat it is as likely as not that 
exposure to a toxic substance at a DOE facility during a covered time period was a significant factor in 
aggravating, contributing to, or causing the employee’s illness, and that it is ‘at least as likely as not’ 
that exposure to a toxic substance was related to employment at a DOE facility.”

On May 7, 2007, [Employee] affirmed he had never filed for or received any benefits for meningioma 
associated with a tort suit or state workers’ compensation claim.  Additionally, he stated that he had 
never pled guilty to or been convicted of any charges of fraud in connection with a state or federal 
workers’ compensation claim. 

After a careful review of the case file, FAB hereby makes the following:

FINDINGS OF FACT

1. On December 18, 2002, [Employee] filed a claim under Part E of EEOICPA for a brain tumor. 

2. [Employee] was employed by DOE contractors from April 16, 1984 to January 15, 2003 at the 
Rocky Flats Plant, a covered DOE facility. 

3. During [Employee]’s employment he was exposed to ionizing radiation. 

4. [Employee] was diagnosed with meningioma, a non-cancerous tumor of the brain, after he 
began his employment at the Rocky Flats Plant. 

5. The evidence of record supports a causal relationship between the development of 
[Employee]’s meningioma and exposure to ionizing radiation at the Rocky Flat Plant. 

6. Ionizing radiation is as least as likely as not a significant factor in causing, contributing to, or 
aggravating [Employee]’s meningioma.  

Based on the above-noted findings of fact in this claim, FAB hereby also makes the following:

CONCLUSIONS OF LAW

Pursuant to the regulations implementing EEOICPA, a claimant has 60 days from the date of issuance 
of the recommended decision to raise objections to that decision to FAB.  20 C.F.R § 30.310(a).  If an 
objection is not raised during the 60-day period, FAB will consider any and all objections to the 
recommended decision waived and issue a final decision affirming the district office’s recommended 
decision.  20 C.F.R. § 30.316(a).  

FAB received the letter of objection and request for an oral hearing.  A hearing was scheduled, but 



upon review of the evidence in the case file, FAB determined the claim was not in posture for a final 
decision and required a review by a toxicologist.  Based on this review, the recommended decision is 
hereby reversed and [Employee]’s claim for meningioma is accepted.  On May 7, 2007, he submitted a
written statement affirming that he agreed with the final decision to reverse the recommended decision 
and to accept his claim for meningioma.

FAB concludes that [Employee] is a covered DOE contractor employee with a covered illness who 
contracted that illness through exposure to a toxic substance at a DOE facility pursuant to 42 U.S.C. 
§ 7385s-4(c).  Therefore, [Employee]’s claim under Part E is accepted and he is awarded medical 
benefits for the treatment of meningioma pursuant to 42 U.S.C. § 7385s-8. 

Denver, CO

Paula Breitling

Hearing Representative

Final Adjudication Branch

[1] According to DOE’s website at:  http://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist/showfacility.cfm, the 
Rocky Flats Plant in Golden, Colorado is a covered DOE facility from 1951 to the present.

EEOICPA Fin. Dec. No. 10017018-2006 (Dep’t of Labor, July 18, 2007)

NOTICE OF FINAL DECISION AFTER REVIEW OF THE WRITTEN RECORD 

This is the decision of the Final Adjudication Branch (FAB) concerning the above claim for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  After a review of the record, FAB accepts the claim 
for impairment benefits under Part E of EEOICPA based on the covered illness of pharyngeal cancer 
and consequential condition of an unspecified disorder of the teeth and supporting structures.

STATEMENT OF THE CASE

On February 19, 2002, [Employee] filed a request for a review by a Physicians Panel under the former 
Part D of EEOICPA with the Department of Energy (DOE), and on July 16, 2003 he filed a Form EE-1 
claiming for benefits under Part B with the Department of Labor.  Both of these claims were based on 
cancer of the tongue, throat and lymph nodes.

On May 21, 2002, FAB issued a final decision accepting [Employee]’s claim for pharyngeal cancer 
under Part B.  In that decision, FAB concluded that he was a member of the Special Exposure Cohort 
because he belonged to the class of employees who worked at the Amchitka Island Nuclear Explosion 
Site and had been diagnosed with a “specified” cancer (of the pharynx) on October 31, 2001.  FAB 
therefore awarded [Employee] $150,000.00 and medical benefits for cancer of the pharynx.  

On March 31, 2006, FAB also issued a final decision accepting [Employee]’s claim for pharyngeal 
cancer under Part E, as well as for a consequential condition of an unspecified disorder of the teeth and 
supporting structures. In that second decision, FAB concluded that he was a covered DOE contractor 
employee with a “covered” illness (pharyngeal cancer), and that he had contracted that covered illness 



through exposure to a toxic substance while working at a DOE facility. FAB therefore awarded him 
medical benefits under Part E of EEOICPA, retroactive to February 19, 2002, for both his pharyngeal 
cancer and the consequential condition of an unspecified disorder of the teeth and supporting 
structures.

On May 10, 2006, the district office received [Employee]’s letter requesting an impairment rating for 
his cancer of the pharynx and his accepted consequential condition.  An impairment rating was 
performed by a District Medical Consultant (DMC), Dr. Coleen Weese.  In her March 16, 2007 report, 
Dr. Weese concluded that [Employee] had a 15% permanent impairment of the whole person due to his
pharyngeal cancer with metastasis to the lymph nodes.

The district office then referred the claim to another DMC, Dr. Marc Bodow, for a complete 
impairment rating that also included the accepted consequential condition of an unspecified disorder of 
the teeth and supporting structures, including xerostomia.  In his April 7, 2007 report, Dr. Bodow 
indicated that [Employee] had a 21% impairment of the whole person due to the pharyngeal cancer 
(with metastasis) and the disorder of the teeth and supporting structures.

The Seattle district office conducted a telephone interview with [Employee] in which he stated that he 
had received a settlement of $18,231.62 of state workers’ compensation benefits related to the medical 
conditions for which he had claimed EEOICPA benefits.  The record includes a Compromise and 
Release from the Alaska Workers’ Compensation Board that establishes that he received a settlement of
$18,231.62 for his cancer due to radiation exposure on Amchitka Island.

On April 12, 2007, the Seattle district office issued a recommended decision to accept [Employee]’s 
claim for permanent impairment based on his cancer of the pharynx and the consequential disorder of 
the teeth and supporting structures under Part E.  The district office found that he had a 21% 
impairment of the whole body as the result of those covered illnesses, and that he was entitled to 
$2,500.00 for each percentage point (21 x $2,500.00 = $52,500.00), which had to be coordinated with 
the $18,231.62 he had received in state workers’ compensation benefits, leaving a net recommended 
award of $34,268.38.

On April 23, 2007, FAB received [Employee]’s affirmation that neither he nor anyone in his family had
ever filed for or received any settlement or award from a tort suit related to his exposure to radiation, 
and that he had not pled guilty to or been convicted of any charges connected with an application for or
receipt of federal or state workers’ compensation.  He also confirmed that he had filed for and received 
an $18,231.62 settlement of a state workers’ compensation claim for the same medical conditions he 
had claimed for under EEOICPA.

OBJECTIONS

On May 7, 2007, FAB received [Employee]’s letter objecting to the recommended decision, indicating 
that he felt that 21% was not completely fair, and that he could only do 30% of what he used to do 
before he was diagnosed with cancer in 2001.  In that letter [Employee], listed a number of ways in 
which he alleged that his quality of life had decreased, such as the weakness he experienced due to the 
radiation treatments he was receiving for his cancer, and his inability to enjoy activities or travel.  
Lastly, he disagreed with the coordination of his Part E benefits with the settlement he had received 
from the Alaska Workers’ Compensation program.



In a subsequent June 4, 2007 submission, [Employee] provided FAB with letters written by his two 
best friends with their observations of his condition.  He also indicated that he had had an appointment 
three weeks ago with his physician, who had told him that his exhaustion was due to the radiation doses
he had been receiving in his neck and throat. Once the recommended decision on impairment has been 
issued and forwarded to FAB for the issuance of a final decision, an employee may submit new 
medical evidence or an additional impairment evaluation to challenge the evaluation upon which the 
recommended decision was based.  However, the employee bears the burden of proving that the new 
medical evidence or new impairment evaluation is of greater probative value than the evaluation used 
by the district office to determine the impairment rating.  20 C.F.R. § 30.908 (2007). In this case, 
[Employee] did not provide any medical evidence or an impairment evaluation that is of greater 
probative value than the impairment evaluation received from the second DMC.  In his report, that 
DMC provided medical rationale supporting his whole body permanent impairment rating of 21%, and 
explained how he had arrived at that percentage using the Fifth Edition of the American Medical 
Association’s Guides to the Evaluation of Permanent Impairment (the Guides).

As for the state workers’ compensation benefits [Employee] received, 20 C.F.R. § 30.626 notes that the
Division of Energy Employees Occupational Illness Compensation (DEEOIC) must reduce the 
compensation payable under Part E by the amount of benefits the claimant receives from a state 
workers’ compensation program by reason of the same covered illness, after deducting the reasonable 
costs to the claimant of obtaining those benefits.  If a covered Part E employee or a survivor of such 
employee receives benefits through a state workers’ compensation program pursuant to a claim for the 
same covered illness, DEEOIC will first determine the dollar value of the benefits received from a state
workers’ compensation program by including all benefits, other than medical and vocational 
rehabilitation benefits, received for the same covered illness or injury sustained as a consequence of a 
covered illness.  DEEOIC will then deduct the reasonable costs of obtaining those state workers’ 
compensation benefits, such as attorney fees and certain itemized costs (like filing, travel expenses, 
witness fees, and court reporter costs for transcripts), provided that adequate supporting documentation 
is submitted to DEEOIC for its consideration.  The Part E benefits that will be reduced consist of any 
unpaid monetary payments payable in the future and medical benefits payable in the future.  In those 
cases where it has not yet paid Part E benefits, DEEOIC will reduce such benefits on a dollar-for-dollar
basis, beginning with the current monetary payments first.  If the amount to be subtracted exceeds the 
monetary payments currently payable, DEEOIC will reduce ongoing EEOICPA medical benefits 
payable in the future by the amount of any remaining surplus.  This means that OWCP will apply the 
amount it would otherwise pay to reimburse the covered Part E employee for any ongoing medical 
treatment to the remaining surplus until it is absorbed (or until further monetary benefits become 
payable that are sufficient to absorb the surplus).

The record establishes that [Employee] received a state workers’ compensation settlement in the 
amount of $18,231.62 for mouth and throat cancer due to his work-related exposure to radiation at 
Amchitka Island.  It also establishes that his employers and the employers’ insurance carriers paid a 
separate amount of $6,768.38 for his attorney fees.

After considering the evidence of record, FAB hereby makes the following:

FINDINGS OF FACT

1. On February 19, 2002, [Employee] filed a claim under EEOICPA with DOE, and also with the 
Department of Labor on July 16, 2003. 



2. FAB issued a final decision accepting [Employee]’s Part B claim for cancer of the pharynx on 
May 21, 2002. 

3. FAB also issued a final decision accepting [Employee]’s Part E claim for cancer of the pharynx 
with metastasis to the lymph nodes and a consequential disorder of the teeth and supporting 
structures on March 31, 2006. 

4. [Employee] has a 21% whole body permanent impairment due to cancer of the pharynx with 
metastasis to the lymph nodes and a consequential disorder of the teeth and supporting 
structures, resulting in a gross impairment award of $52,500.00.  Following coordination of this 
gross award with [Employee]’s state workers’ compensation benefits of $18,231.62, the net 
impairment award payable is $34,268.38. 

Based on the above-noted findings of fact, FAB hereby also makes the following:

CONCLUSIONS OF LAW

[Employee] has previously been determined to be a covered DOE contractor employee who contracted
cancer of the pharynx with metastasis to the lymph nodes and a consequential disorder of the teeth 
through exposure to a toxic substance (radiation) at a DOE facility, the Amchitka Island Nuclear 
Explosion Site.  Applying the provisions of 42 U.S.C. § 7385s-2 and 20 C.F.R. § 30.901, he has an 
impairment rating of 21% in accordance with the Guides and the gross amount of his impairment 
award is $52,500.00.  However, [Employee] received a state workers’ compensation settlement in the 
amount of $18,231.62 for the same accepted conditions.  Therefore, his Part E benefits must be 
coordinated with those state workers’ compensation benefits, and the net amount of impairment 
benefits payable following coordination is  $34,268.38.

The undersigned notes [Employee]’s objections to the recommended decision; however, they do not 
change the outcome of this case.  FAB is bound by the provisions of EEOICPA and the regulations, and
has no authority to depart from them.  Accordingly, [Employee] is entitled to compensation for his 
permanent impairment in the amount of $34,268.38 under Part E.

Seattle, Washington

Kelly Lindlief

Hearing Representative

Final Adjudication Branch 

EEOICPA Fin. Dec. No. 10033309-2006 (Dep’t of Labor, November 9, 2007)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch (FAB) concerning the above claim for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the claim is 
approved for an award of impairment benefits under Part E of EEOICPA in the amount of $17,300.00 



(an award of 17% in impairment benefits of $42,500.00, reduced because of the required coordination 
with state workers’ compensation benefits by $25,200.00) based on the employee’s covered illness of 
lung cancer.  A decision on the claim for prostate cancer under both Parts B and E is deferred pending 
further development.

STATEMENT OF THE CASE

On November 4, 2002, [Employee] filed a claim for benefits under Part B and Part E (which was 
formerly Part D) of EEOICPA.  At that time, he identified lung cancer as the condition resulting from 
your employment at a Department of Energy (DOE) facility.  DOE confirmed that [Employee] was 
employed at the K-25 Plant in Oak Ridge, Tennessee from July 6, 1953 to April 7, 1961, and at the 
Y-12 Plant in Oak Ridge, Tennessee from January 16, 1967 to July 31, 1985.  In support of his claim, 
[Employee] submitted an August 11, 1994 surgical pathology report, signed by Dr. Stephen H. 
Harrison, showing a diagnosis of moderately to poorly differentiated adenocarcinoma of the left lung.

On January 7, 2002, FAB issued a final decision accepting his claim under Part B, finding that he was a
member of the Special Exposure Cohort, that he had been diagnosed with lung cancer, which is a 
“specified” cancer under EEOICPA, and awarding him compensation in the amount of $150,000.00 
and medical benefits under Part B for lung cancer.  On April 17, 2006, FAB also accepted 
[Employee]’s claim under Part E, finding that he had contracted lung cancer through exposure to a 
toxic substance at a DOE facility, and awarded him medical benefits for his “covered” illness of lung 
cancer under Part E.

On June 5, 2006, the district office received [Employee]’s request for an impairment evaluation under 
Part E and elected to have a Department of Labor physician perform the rating.  To determine his 
impairment rating, the district office referred [Employee]’s case file to a District Medical Consultant 
(DMC).  In a March 29, 2007 report, the DMC reviewed the medical evidence of record and concluded 
that it established that [Employee] had reached maximum medical improvement.  Using the Fifth 
Edition of the American Medical Association’s Guides to the Evaluation of Permanent Impairment (the
Guides), the DMC concluded that [Employee] had a 5% whole person impairment due to his accepted 
lung cancer.

On November 8, 2006, the district office received a copy of [Employee]’s state workers’ compensation
settlement of $25,200.00 for the condition of lung cancer.

On March 15, 2007, the Jacksonville district office issued a recommended decision finding that 
[Employee]’s covered illness of lung cancer resulted in a 5% whole body impairment and that he was 
entitled to $12,500.00 in impairment benefits under Part E of EEOICPA.  The district office also 
recommended that the $25,200.00 state workers’ compensation settlement be coordinated with his 
impairment benefits, leaving a surplus of $12,700.00 to be recovered out of future medical benefits 
until it was absorbed.

OBJECTIONS

On May 14, 2007, [Employee] timely filed a written objection to the recommended decision’s 
proposed award and requested an oral hearing to present his objections, which was held on August 1, 
2007 in Oak Ridge, Tennessee.  [Employee] was represented by Christopher H. Hayes, an attorney 
with the Energy Workers’ Legal Resource Center.  On August 8, 2007, a copy of the transcript of the 



hearing was sent to [Employee]. 

[Employee] submitted exhibits at the hearing, as follows:

 A copy of his state workers’ compensation settlement agreement, showing that he was paid 
$25,200.00. 

 A copy of an April 5, 2005 report by Dr. William R.C. Stewart, III, concluding that [Employee] 
had a 15% impairment to the whole person based on his lung cancer, without recurrence, which 
also noted that his impairment would be much higher if the cancer returned. 

 A copy of an August 23, 2006 letter and attached medical report from Dr. R. Hal Hughes, noting
that [Employee] was seen in his office on that date and that he had a 50% impairment to the 
whole person, based on the Fifth Edition of the Guides, Table 5-12. 

 A copy of a June 13, 2007 report of a medical examination, in which Dr. Norm Walton 
concluded that [Employee] had a 17% impairment of the whole person based on his lung 
cancer. 

At the hearing, [Employee] presented the following objections:  

1. He stated that he was seen by Dr. Stewart to obtain an impairment rating of 15% in 2005, and 
that that was the report upon which his state workers’ compensation settlement was based.  
[Employee] also stated that on August 23, 2006, Dr. Hughes, his current treating physician, 
supplied a letter referencing a 50% impairment to the whole person.  He stated that he saw Dr. 
Norm Walton at his attorney’s request on June 13, 2007, and that he gave him a 17% 
impairment rating to the whole person after a “hands-on examination” and “repeat breathing 
tests.”  

2. [Employee] stated that when he is seen in a doctors’ office, it is usually after he has taken his 
medication, such as an inhaler, which improves his breathing function.  He stated that his 
condition varies from day to day and within the day, being worse at night, especially if he does 
sleep propped up, and that he is not able to do activities such as “mow the yard.”  [Employee] 
argued that the DMC’s report did not take these considerations into account.  He also stated that
he was not given the opportunity to review the DMC’s report and object prior to the issuance of 
the recommended decision. 

3. [Employee] argued that, as to the probative value of these varying impairment rating reports, 
three of the four doctors writing reports had actually examined him, and that these physicians in
terms of their opinions, present a picture that’s more probative to the Department of Labor and 
present a more clear, clinical assessment of his impairment than the DMC’s evaluation based on
the records with which he was provided.  He argued that the report of his treating doctor, Dr. 
Hughes, would have the most probative opinion, as pulmonary function testing may be 
“somewhat variable” despite his being at maximum medical improvement, and he is Dr. 
Hughes’ regular patient.  

4. [Employee] also stated that his pulmonary function has been getting progressively worse, as 
compared to the mid-1990s when he had his surgery.  Thus, he alleged that he was worse than 



he was in 2005, when Dr. Stewart did his evaluation.  

Regarding these objections, FAB notes that impairment ratings are based on an individual’s current 
condition at maximum medical improvement, and that [Employee] has four separate impairment rating
reports in his file from four different physicians.  The DMC’s opinion is the only one given without 
benefit of a physical examination and gave a 5% impairment rating.  [Employee] alleges that his 
condition has worsened since the 2005 examination by Dr. Stewart, which gave a 15% impariment 
rating.  His treating physician gave a 50% impairment rating on August 23, 2006, and he states that this
is the doctor who is most familiar with his condition.  The latest impairment rating in the file, that of 
17% by Dr. Walton, was done based on a physical examination on June 13, 2007 and was specifically 
obtained for [Employee]’s Part E claim.  

Under the regulations implementing Part E of EEOICPA, the employee bears the burden of proving 
that the new impairment evidence he has submitted has more probative value than the evaluation used 
by the district office to determine the impairment rating.  The weighing of the probative value of these 
impairment ratings must take many variables into consideration, such as  whether that the opining 
physician possesses the requisite skills and requirements to provide a rating as set out under the 
regulations, whether the evaluation was conducted within 1 year of its receipt by the Division of 
Energy Employees Occupational Illness Compensation, whether the report addresses the covered 
illness, and whether the whole body percentage of impairment is listed with a clearly rationalized 
medical opinion as to its relationship to the covered illness.  See Federal (EEOICPA) Procedure 
Manual, Chapter E-900(10)(b).

As noted above, the DMC never actually examined [Employee] and the 2005 impairment rating was 
done more than 1 year before it was submitted to FAB.  Thus, neither of these reports has the most 
probative value for EEOICPA purposes.  FAB also notes that both Dr. Hughes and Dr. Walton 
submitted medical reports that are clear and well-rationalized with regard to the causal relationship of 
[Employee]’s impairment to the covered illness of lung cancer.  [Employee] testified that his condition
is getting progressively worse and has been since his 1994 diagnosis and subsequent surgery for lung 
cancer.  The most recent impairment rating in the file was done in June 2007 by Dr. Walton, nearly a 
year after the next more recent, which was done in August 2006 by Dr. Hughes.  Dr. Walton’s 
impairment rating also appears to be more consistent with the other impairment ratings that have been 
done for [Employee] by other physicians, in terms of the percentage of impairment.  Thus, FAB 
concludes that the most probative opinion with regard to [Employee]’s current level of impariment is 
the most current impariment rating by Dr. Walton, which gives a 17% impairment rating of the whole 
person.

At the hearing, [Employee] acknowledged that if his condition worsened, he could claim for additional
impairment based on the same covered illness after the passage of two years from his award.  FAB also
notes that [Employee] has a pending claim based on the condition of prostate cancer and that he may 
seek an impairment rating on a different covered illness before the passage of two years.  See 20 C.F.R. 
§ 30.912.

Following an independent review of the evidence of record, the undersigned hereby makes the 
following:

FINDINGS OF FACT



1. On November 4, 2002, [Employee] filed a claim for benefits under Part B and Part E of 
EEOICPA.  At that time, he identified lung cancer as the condition resulting from his 
employment at a DOE facility. 

2. On January 7, 2002, FAB issued a final decision that accepted [Employee]’s claim under Part 
B, finding that he was are a member of the Special Exposure Cohort, that he had been were 
diagnosed with lung cancer (a “specified” cancer), and awarding him a lump-sum of 
$150,000.00 and medical benefits for lung cancer. 

3. On April 17, 2006, FAB also accepted [Employee]’s claim under Part E, finding that he had 
contracted his lung cancer through exposure to a toxic substance at a DOE facility and awarding
him medical benefits for lung cancer under Part E. 

4. On March 5, 2007, a DMC reviewed the medical evidence of record and determined that 
according to the Guides, [Employee] had a 5% whole person impairment resulting from his 
accepted covered illness of lung cancer. 

5. On June 14, 2007, Dr. Norm Walton examined [Employee] and determined that he had a 
current impairment raring of 17% to the whole person as a result of his lung cancer. 

6. [Employee] received a state workers’ compensation settlement of $25,200.00 for his claimed 
condition of lung cancer. 

Based on the above-noted facts, the undersigned also hereby makes the following: 

CONCLUSIONS OF LAW

Under Part E of EEOICPA, a “covered DOE contractor employee” with a “covered illness” shall be 
entitled to impairment benefits based upon the extent of whole person impairment of all organs and 
body functions that are compromised or otherwise affected by his or her “covered illness.”  See 42 
U.S.C § 7385s-2(a); 20 C.F.R. § 30.901(a).  The impairment rating of an employee shall be determined 
in accordance with the Fifth Edition of the Guides.  42 U.S.C. § 7385s-2(b).  Section 7385s-2(a)(1) 
provides that for each percentage point of the impairment rating that is the result of a covered illness, 
the covered DOE contractor employee shall receive $2,500.00.

As noted above, [Employee] is a covered DOE contractor employee with the covered illness of lung 
cancer, and he has an impairment rating of 17% of  the whole person as a result of his covered illness 
based on the Guides.  The physician giving this impairment rating, Dr. Walton, evaluated [Employee]’s
condition based on a physical examination and also carefully reviewed his medical records, and his is 
the most probative medical opinion on impairment in the file, as discussed above.  [Employee] is 
therefore entitled to $42,500.00 in impairment benefits (17 x $2,500.00 = $42,500.00) under Part E of 
EEOICPA.  This amount must be coordinated with the amount [Employee] received in a state workers’
compensation settlement for his lung cancer, which was $25,200.00.  Thus, his net award of 
impairment benefits based on his lung cancer is $17,300.00.  A decision on [Employee]’s claim under 
Parts B and E for prostate cancer is deferred pending further development.

Washington, D.C. 



Carrie A. Rhoads

Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 10043931-2006 (Dep’t of Labor, March 10, 2008)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) on the employee’s claim for benefits under
Part E of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the employee’s claim is denied.

STATEMENT OF THE CASE

On May 31, 2002, the employee filed a claim for benefits under Part B of EEOICPA and alleged that he
had contracted beryllium sensitivity, chronic beryllium disease (CBD) and pulmonary insufficiency due
to occupational exposure to beryllium as a mechanical engineer at the Massachusetts Institute of 
Technology campus in Cambridge, Massachusetts (MIT).  In support of his claim, he filed a Form EE-3
on which he alleged that he had been employed by “U.S. Army, (T-4) Special Engineering Detachment,
Manhattan District, Corps of Engineers, assigned to Metallurgical Project, U of Chicago, Mass. Inst. of 
Tech Location,” at Oak Ridge, Tennessee, and as a radiation monitor at Bikini Atoll from May through 
August 1946.  On that form, the employee alleged that he was assigned to the “Beryllium Group” at 
MIT from November 1945 to May 1946.

By letter dated June 10, 2002, the Denver district office of the Division of Energy Employees 
Occupational Illness Compensation (DEEOIC) confirmed receipt of the employee’s claim and 
informed him that coverage under EEOICPA is limited to civilian employees of the Department of 
Energy (DOE), its predecessor agencies and certain of its contractors and subcontractors, and that 
military personnel are not similarly covered.  The employee then submitted several documents 
regarding his employment, including a June 17, 2002 letter in which he clarified that:  (1) he joined the 
Army in 1942; (2) he was called to active duty in May 1943; and (3) he was assigned to the K-25 
Gaseous Diffusion Plant in Oak Ridge in September 1944.  He stated that shortly afterward, he was 
transferred to the “Metallurgical Project” at MIT, still as an enlisted member of the Army, and worked 
there until May 1946 when he was transferred back to Oak Ridge and trained for his subsequent job at 
Operation Crossroads in the Pacific. 

Employment records provided by MIT on April 24, 2003 indicate:  (1) that the employee was initially 
assigned to work at MIT as an enlisted member of the U.S. Army on December 1, 1944; (2) that on 
January 26, 1945, a change in his Army status allowed MIT to hire him directly as a civilian employee 
on the same project; and (3) that he was recalled to active military duty in the Army on October 22, 
1945, but continued to work on the project at MIT until May 2, 1946.  In a letter dated May 10, 2003, 
the employee provided a detailed work history, with supporting documents, that was consistent with the
information provided by MIT and confirmed that he was a civilian employee of MIT at MIT’s 
Cambridge campus from January 26, 1945 to October 22, 1945.  Neither DOE nor its Oak Ridge 
Operations Office was able to verify the employee’s alleged employment at Oak Ridge or at Bikini 
Atoll, but the enlistment records in his case file are consistent with his claim of military employment at 
these two locations.  



On May 15, 2003, the Denver district office issued a recommended decision to accept the employee’s 
claim for beryllium sensitivity, and on May 30, 2003 the FAB issued a final decision consistent with 
the district office’s recommendation.  In that decision, the FAB awarded the employee medical benefits
and monitoring for his beryllium sensitivity, retroactive to his filing date of May 31, 2002.  Thereafter, 
on September 11, 2003, the Denver district office issued a recommended decision to accept the 
employee’s Part B claim for CBD, based on the recommended findings that he had covered civilian 
employment at MIT from January 26, 1945 to October 22, 1945, and that he had been diagnosed with 
CBD on July 2, 2003.  On September 22, 2003, the FAB issued a final decision accepting the 
employee’s Part B claim for CBD and awarding him a lump-sum of $150,000.00 plus medical benefits 
for his CBD, retroactive to May 31, 2002.  In this final decision, the FAB concluded that the employee 
was a “covered beryllium employee” and that he had been diagnosed with CBD consistent with the 
criteria set out in EEOICPA. 

Following the 2004 amendments to EEOICPA that included the enactment of new Part E[1], the 
employee filed a claim based on his CBD under Part E of EEOICPA on November 25 , 2005.  Shortly 
thereafter, the employee’s new Part E claim was transferred to the Cleveland district office of DEEOIC 
for adjudication.  By letter dated March 9, 2006, the Cleveland district office informed the employee 
that he did not meet the eligibility requirements under Part E of EEOICPA.  The district office 
explained that Part E differs from Part B in that Part E only provides benefits for civilian employees of 
DOE contractors and subcontractors (or their eligible survivors), but does not provide benefits for 
employees of the other types of employers that are covered under Part B, i.e., atomic weapons 
employers or beryllium vendors.  The letter provided the employee with an opportunity to submit 
additional evidence “[i]f you intend to claim additional employment or intend to provide evidence that 
MIT should be designated as a DOE facility. . . .”  Included with the letter was a print-out of the 
Department of Energy (DOE) Facility List entry for MIT, which indicated that at that time, MIT’s 
Cambridge campus was designated only as an atomic weapons employer (AWE) facility and a 
beryllium vendor facility, but not a DOE facility.[2] 

On April 17, 2006, the Cleveland district office issued a recommended decision to deny the employee’s
Part E claim for his CBD, based on their recommended finding that the evidence in the file was 
insufficient to establish that he was a “covered DOE contractor employee,” as that term is defined in § 
7384l(11) of EEOICPA, because it failed to establish that his civilian employment at MIT was at a 
“Department of Energy facility,” as that second term is defined in § 7384l(12) of EEOICPA.  The 
employee filed objections to the recommended decision in letters to the FAB dated May 4, 2006, June 
26, 2006, September 17, 2006 and October 26, 2006, and submitted several affidavits, exhibits and 
other factual evidence in support of his objections.  All of the employee’s objections were made in 
support of his position on one point—that DEEOIC should determine that MIT’s Cambridge campus, 
or a portion thereof, is a “DOE facility” for the purposes of his Part E claim.

On June 6, 2006, the FAB referred the employee’s Part E claim to DEEOIC’s Branch of Policy, 
Regulations and Procedures (BPRP) for guidance on the issue of whether the evidence submitted by the
employee warranted the requested determination regarding MIT’s Cambridge campus.  On December 
21, 2006, BPRP referred the issue to the Office of the Solicitor of Labor (SOL).  On March 14, 2007, 
SOL issued an opinion in which it concluded that the evidence in the case file was insufficient to 
establish that MIT’s campus meets the statutory definition of a “Department of Energy facility.”  Based
on that conclusion, SOL advised BPRP that DEEOIC could reasonably determine that the employee 
was ineligible for benefits under Part E as he was not a “covered Department of Energy contractor 
employee.”



On May 4, 2007, the FAB issued a final decision denying the employee’s Part E claim.  In its final 
decision, the FAB restated both the employee’s objections and the opinion of SOL.  The FAB found 
that while MIT’s Cambridge campus was recognized as both an AWE facility and a beryllium vendor 
facility during the period of the employee’s civilian employment there, the evidence was insufficient to 
establish that it also satisfied the statutory definition of a “DOE facility” during that time period.  Thus,
the FAB concluded that the employee was not a “covered DOE contractor employee,” as that term is 
defined in EEOICPA. 

By letter dated May 24, 2007, the employee filed a request for reconsideration of the FAB’s final 
decision and on July 17, 2007, the FAB issued a denial of the employee’s request.  In its denial, the 
FAB restated the employee’s objections and based its denial on the conclusion that he had not 
submitted any new evidence or arguments that would justify reconsidering the May 4, 2007 final 
decision.  On January 25, 2008, the Director of DEEOIC issued an Order vacating both the FAB’s May 
4, 2007 final decision on the employee’s Part E claim and its July 17, 2007 denial of the employee’s 
request for reconsideration.  In his Order, the Director indicated that while the FAB had restated the 
employee’s objections in its final decision, it had not explicitly analyzed each of those objections.  
Because of this, the Director vacated the FAB’s decisions and returned the employee’s Part E claim to 
the FAB “for issuance of a new final decision that gives appropriate consideration to the employee’s 
objections to the Cleveland district office of DEEOIC’s recommended denial of his Part E claim.”    

OBJECTIONS
As noted above, the employee objected to the recommended denial of his Part E claim in a letter dated 
May 4, 2006 and urged that MIT’s Cambridge campus was misclassified and should be determined to 
be a DOE facility.  The employee’s first argument urged that the work of the Metallurgical Project at 
MIT was “nuclear weapons related.”  The evidence supports this argument.  The DOE Facility List 
entry for MIT describes the uranium metallurgical work and beryllium work performed at MIT in 
support of the U.S. Army Corps of Engineers Manhattan Engineer District (MED) during the period 
1942 through 1946.[3]   This work—a portion of which was performed by the employee—supports the 
determination that MIT’s Cambridge campus is both an AWE facility from 1942 through 1946, and a 
beryllium vendor facility from 1943 through 1946.
The employee’s second argument was that DEEOIC previously determined that MIT’s Cambridge 
campus was a DOE facility.  In support of this position, the employee correctly pointed out that in its 
May 15, 2003 recommended decision on his Part B claim, the Denver district office stated that 
“Massachusetts Institute of Technology initially became a DOE facility in 1942.”  The FAB 
acknowledges that the Denver district office made that erroneous historical statement in its 
recommended decision on the employee’s Part B claim; however, that error was not carried forward in 
any of the subsequent recommended decisions on the employee’s several claims, nor was it repeated in 
any finding of fact or conclusion of law in any of the FAB’s final decisions issued on the employee’s 
several claims.  In issuing a final agency decision on a claim under EEOICPA, the FAB is not bound by
a historical inaccuracy contained in a recommended decision issued by a DEEOIC district office.  See 
EEOICPA Fin. Dec. No. 10028664-2006 (Dep’t of Labor, August 24, 2006).    
The employee also argued that the MED was a predecessor agency of DOE.  The FAB agrees with this 
historical point.  42 U.S.C. § 7384l(10).
The employee argued that “beryllium work was done at MIT and that acute beryllium disease 
resulted.”  The FAB agrees.  The DOE Facility List description of the work that was performed at MIT 
describes beryllium work performed at the MIT Cambridge campus, and that work supports the 
designation of MIT as a beryllium vendor during the period 1943 through 1946.  That description also 
refers to “a number of cases of beryllium disease at MIT” prior to the fall of 1946.[4]  
The employee submitted evidence that the Metallurgical Laboratory (Met Lab) in Chicago, Illinois, is 



classified as an AWE facility, a beryllium vendor facility and a DOE facility, and argued that the work 
performed at MIT’s Cambridge campus “was just an extension of” the work performed under Dr. 
Arthur Compton at the Met Lab.  The FAB agrees that the Met Lab was designated as an AWE facility 
(1942-1952), a beryllium vendor facility (1942-1946) and a DOE facility (1982-1983, 1987).[5]  The 
FAB notes, however, that like MIT’s Cambridge campus, the Met Lab is classified only as an AWE 
facility and a beryllium vendor facility during the time of their early uranium and metallurgical work in
the 1940s.  The Met Lab is classified as a DOE facility only during the periods of remediation work 
that was performed there in the 1980s.  These classifications are consistent with those for MIT’s 
Cambridge campus.  The FAB concludes that the evidence in the file is insufficient to establish that the 
work performed at MIT’s Cambridge campus “was just an extension of” the work performed at the Met
Lab.  The work performed at MIT’s Cambridge campus was performed pursuant to a contract between 
the MED and MIT, and there is no evidence in the file to corroborate the employee’s claim that the Met
Lab directed or controlled the MIT Metallurgical Project.  
The employee also submitted evidence showing that the Ames Laboratory in Ames, Iowa, is classified 
as a DOE facility, but made no argument in his May 4, 2006 letter as to the relevance of this 
information.  In a letter dated February 7, 2008, the employee clarified his argument regarding the 
Ames Laboratory by asserting that the Met Lab and the Ames Laboratory “were both classified as DOE
Employers while MIT was not, even though the work was analogous and facilities in all cases were 
owned by the universities. . . .  The precedents established by these classifications seems not to have 
been considered.”  The FAB acknowledges that the Ames Laboratory is designated as a DOE facility 
(1942-present),[6] but points out that there is no probative evidence in the case file that corroborates 
the employee’s argument that the work performed at the Ames Laboratory was analogous to the work 
that was performed at MIT’s Cambridge campus, or that the contracts for such work were similar in 
type to the pertinent MED contract with MIT, or that the buildings used at the Ames Laboratory were 
owned by the associated university.[7]  The regulations governing EEOICPA place upon the claimant 
the burden to produce evidence necessary to establish all criteria for benefits and to prove the existence
of all elements necessary to establish eligibility for benefits.  20 C.F.R. § 30.111(a).  The employee’s 
bare assertions regarding the Met Lab and the Ames Laboratory are not, without supporting factual 
evidence, sufficient to establish his precedent argument and, thus, do not provide probative support for 
his claim.      
The employee also argued that his work was recognized by the Secretary of War as “essential to the 
production of the Atomic Bomb.”  The FAB does not dispute this point.
In his letter dated June 26, 2006, the employee modified his objection to the recommended decision by 
stating that the MIT Metallurgical Project (MMP), not the entire MIT Cambridge campus, should be 
classified as a DOE facility.  In support of that objection, he argued that “if the MMP was reclassified 
to meet the requirements of ‘Department of Energy’ Facility,’” then he would satisfy the statutory 
requirements of a “Department of Energy contractor employee.”  Based on the totality of the evidence 
in the case file, the FAB concludes that the evidence does not provide sufficient support for this 
argument.  Even if the MMP were to be classified as a DOE facility during the employee’s period of 
civilian employment there, he would still have to submit factual evidence sufficient to establish that he 
was employed by “(i) an entity that contracted with the Department of Energy to provide management 
and operating, management and integration, or environmental remediation at the facility; or (ii) a 
contractor or subcontractor that provided services, including construction and maintenance, at the 
facility.”  42 U.S.C. § 7384l(11)(B).  The evidence does not support a conclusion that he was so 
employed, because it does not establish that his employer, MIT, contracted with DOE (or any of its 
predecessor agencies) “to provide management and operating, management and integration, [] 
environmental remediation, [or] services, including construction and maintenance, at the facility.”
The employee also argued that the MMP meets the first part of the two-part statutory definition of a 
“DOE facility.”  In support of this argument, he asserted that the evidence in the file proves that the 



MMP is a building, structure or premise “in which operations are, or have been, conducted by, or on 
behalf of, the Department of Energy,” pursuant to 42 U.S.C. § 7384l(12)(A).  The FAB agrees that the 
evidence supports this conclusion.  During the development of the employee’s Part E claim, his file 
was referred to the SOL, and on March 14, 2007, that office issued a memorandum in which it found 
that the evidence supports a conclusion that the employee’s “work on the Metallurgical Project was 
performed pursuant to Contract No. W-7405-eng-175 between MIT and the MED, thus meeting the test
of § 7384l(12)(A).”  The FAB agrees with that conclusion.   
The employee then argued that the MMP also meets the second part of the two-part statutory definition 
of a “DOE facility,” in that the MED had “a proprietary interest” in the MMP, as required by subsection
(i) of 42 U.S.C. § 7384l(12)(B).  In support of this position, the employee alleged that “The MED paid 
all bills, provided all priorities, met all needs for civilian or military personnel, which would indicate a 
clear proprietary interest in the MMP.”  As set forth more fully in the Conclusions of Law section of 
this final decision, the evidence in the file does not provide sufficient support for the employee’s 
argument that the MED had “a proprietary interest” in the MMP.  In their March 14, 2007 
memorandum, SOL concluded that there is no evidence in the employee’s case file that the MED had 
“a proprietary interest” in any of the buildings, structures or premises in which he worked as a civilian 
employee at MIT’s Cambridge campus.  That conclusion is part of the totality of the evidence that FAB
has considered in this case, and FAB agrees with that conclusion.  
That conclusion is also supported by the employee’s own statements regarding ownership of the 
buildings in which he worked at MIT’s Cambridge campus.  His first identification of the buildings in 
which he worked during his civilian employment at MIT’s Cambridge campus was more than two 
years after he filed his Part E claim.  In a letter dated February 7, 2008, submitted after his claim was 
reopened by order of the Director of DEEOIC, the employee stated that all of his work for the MMP 
was performed in Buildings 4, 8 and 16 on MIT’s Cambridge campus.  He also asserted that those 
buildings were analogous to the buildings used at the Met Lab and the Ames Laboratory for MED work
during that same time period and argued that the classification of all three facilities should be the same 
because “facilities in all cases were owned by the universities.”  Consistent with the employee’s 
assertion that MIT owned the buildings and laboratories in which MMP research was performed, there 
is no probative evidence in the file establishing that the MED had a proprietary interest in any of these 
three buildings.
Alternatively, the employee argued that the MMP meets the second part of the two-part statutory 
definition of a “DOE facility” because the MED “entered into a contract with [MIT] to provide 
management and operation,” as required by subsection (ii) of 42 U.S.C. § 7384l(12)(B).  In support of 
this position, he argued that: 
The MED clearly entered into a contract with MIT to provide management and scientific 
operations.  I have never seen this contract. . . .  However, the Division of Industrial 
Cooperation at MIT did not do pro bono work.  A contract is certainly implied by analogy to 
other universities such as Chicago’s MetLab and Iowa State’s Ames Lab, both of which, by 
the way, have DOE classifications. 
However, the employee did not submit a contract or any other evidence that establishes that a 
“management and operation” contract was entered into between the MED and MIT for the work 
performed by the MMP.  As noted above, SOL concluded in their March 14, 2007 memorandum that 
the work of the MIT Metallurgical Project was performed pursuant to a contract between MIT and the 
MED—Contract No. W-7405-eng-175.  The employee’s case file does not include a copy of the actual 
contract and FAB has not been able to locate a copy of that contract.[8]  However, the SOL 
memorandum cites a page from Book VII, Volume I, Appendix K of the Manhattan District History, 
which describes the contract as follows: “Contract W-7405 eng-175 with Massachusetts Institute of 
Technology is a research and development contract involving work with Be as well as other metals and 
compounds.”[9]  Thus, based on available evidence, SOL concluded that the contract was not a 



contract “to provide management and operation,” but was, rather, a “research and development 
contract.”  This conclusion is consistent with DOE’s description of the facility at MIT’s Cambridge 
campus in the DOE Facility List.  That description references contract W-7405-eng-175 and the 
beryllium-related research that was conducted at MIT’s Cambridge campus pursuant to the contract.
[10]  There is no probative evidence in the file that the MIT-MED contract under which the employee 
worked was a “management or operation” contract, as asserted by the employee.  Thus, based on the 
totality of the evidence, the FAB concludes that the evidence is insufficient to establish that MIT’s 
Cambridge campus satisfies the statutory requirements of § 7384l(12)(B)(ii).           
By letter dated September 17, 2006, the employee supplemented his objection concerning the 
“proprietary interest” test of 42 U.S.C. § 7384l(11)(B)(i).  In that letter, the employee argued that 
Roget’s Thesaurus lists several synonyms for the term “proprietary interest,” including “vested 
interest” and “beneficiary interest,” and that by these broader definitions, the MED had a “proprietary 
interest” in the MMP.  The employee argued that since “all work of the MIT project was paid for by 
and directly benefited the MED,” the MED had a “proprietary interest” in the buildings in which the 
MMP work was performed.  
The FAB finds that the evidence supports the employee’s statement that the work on the MMP project 
was paid for by and directly benefited the MED.  Both the SOL memorandum and the DOE Facilities 
List support a finding that the MMP work was performed pursuant to Contract No. W-7405-eng-175 
between MIT and the MED, and FAB will assume that the MED met its payment obligations to MIT 
under the contract.  However, payment for work performed under the contract and receipt of benefits 
from the performance of the contract do not establish that the MED had a proprietary interest in the 
buildings in which the contract’s work was performed.  The structure of the statutory definition of a 
“Department of Energy facility” supports this conclusion.  The Act defines the term “Department of 
Energy facility” as:
[A]ny building, structure, or premise, including the grounds upon which such building, structure, 
or premise is located—
(A) in which operations are, or have been, conducted by, or on behalf of, the Department of 
Energy. . .; and
(B) with regard to which the Department of Energy has or had—

(i) a proprietary interest, or
(ii) entered into a contract with an entity to provide management and operation, 
management and integration, environmental remediation services, construction, or 
maintenance services.

42 U.S.C. § 7384l(12).  Thus, in order to satisfy the requirements of subsection (B) of the statutory 
definition, it must be established that DOE (or its predecessors, including the MED) either (i) had a 
proprietary interest in the buildings in which [Employee] worked, or (ii) had a contract with MIT to 
provide at least one of the specific types of services listed in the definition.  Thus, the “proprietary 
interest” test of subsection (B)(i) is an alternative to the “contract” test of subsection (B)(ii).  If 
evidence of payment and receipt of benefits under a type (B)(ii) contract was sufficient to meet the 
“proprietary interest” test of (B)(i), as the employee urged, there would be no need to have the 
alternative subsection (B)(i) test.  Thus, the meaning of “proprietary interest” proffered by the 
employee would render subsection (B)(i) superfluous.  
Additionally, as set forth more fully in the Conclusions of Law section of this decision, the employee’s 
alternative definitions of the phrase “proprietary interest” are not consistent with its ordinary meaning, 
that is, an interest characterized by ownership, use and control.  The employee has made no allegation, 
nor proffered any evidence, that the buildings in which he worked on MIT’s Cambridge campus during 
his civilian employment from January 26, 1945 to October 22, 1945, i.e., Buildings 4, 8 and 16, were 
owned, rented, or controlled by the MED for use by the MMP.  In fact, he repeatedly refers to those 
buildings as labs of the MIT Metallurgical Department owned by MIT, not labs owned by the MED.



[11]    
Finally, under cover letter dated October 26, 2006, the employee supplied additional factual evidence in
support of his argument that there was a contract between the MED and MIT for the MMP, and 
therefore the “contract” test of 42 U.S.C. § 7384l(11)(B)(ii) is satisfied and the MMP should be 
classified as a DOE facility.  As described above, FAB acknowledges that the employee’s civilian work 
at MIT was performed pursuant to a contract between MIT and the MED, but concludes that there is 
insufficient evidence to establish that the contract in question meets the requirements of 42 U.S.C. § 
7384l(12)(B)(ii), and therefore the buildings used for the MMP do not satisfy the statutory definition of
a “DOE facility.”     
After reviewing the written record of the case file and the employee’s objections described above, the 
FAB hereby makes the following:

FINDINGS OF FACT

1. On May 31, 2002, the employee filed a claim for benefits under Part B of EEOICPA based on 
the allegation that he had contracted beryllium sensitivity, CBD and pulmonary insufficiency 
due to his occupational exposure to beryllium as a mechanical engineer at MIT’s campus in 
Cambridge, Massachusetts. 

2. The employee was a civilian employee of MIT from January 26, 1945 to October 22, 1945, and 
worked on the MMP during that time period. 

3. During his period of civilian employment by MIT, the employee worked in Buildings 4, 8 and 
16 on MIT’s Cambridge campus.  The MED did not have a “proprietary interest” in any of 
those three buildings, which were instead owned by MIT. 

4. The employee’s work on the MMP was performed pursuant to Contract No. W-7405-eng-175 
between MIT and the MED (a predecessor agency of DOE). 

5. During the period of the employee’s civilian employment by MIT, Contract No. 
W-7405-eng-175 was a research and development contract and was not a contract to provide 
management and operation, management and integration, environmental remediation services, 
construction, or maintenance services at MIT’s Cambridge campus. 

6. Prior to January 26, 1945 and after October 22, 1945, the employee was an active enlisted 
member of the U.S. Army. 

7. On May 30, 2003, the FAB issued a final decision accepting the employee’s Part B claim for 
beryllium sensitivity and awarding him medical benefits and sensitivity monitoring retroactive 
to his filing date of May 31, 2002. 

8. The employee was diagnosed with CBD on July 2, 2003. 

9. On August 5, 2003, the employee filed a second claim under Part B of EEOICPA for his CBD. 

10.On September 22, 2003, the FAB issued a final decision accepting the employee’s Part B claim 
for CBD and awarding him a lump sum of $150,000.00, plus medical benefits for his CBD 
retroactive to May 31, 2002. 



11.On November 25, 2005, the employee filed a claim under Part E of EEOICPA based on his 
CBD. 

12.For purposes of EEOICPA, MIT’s Cambridge campus is classified as an AWE facility for the 
time period 1942 through 1946, and as a beryllium vendor facility for the time period 1943 
through 1946.  While MIT’s Cambridge campus is not classified as a DOE facility, the Hood 
Building, which was located adjacent to MIT’s Cambridge campus prior to its demolition, is 
classified as a DOE facility for the time period 1946 through 1963. 

Based on the above findings of fact, the undersigned makes the following:    

CONCLUSIONS OF LAW

Regulations governing the implementation of EEOICPA allow claimants 60 days from the date of the 
district office’s recommended decision to submit to the FAB any written objections to the 
recommended decision, or a written request for a hearing.  See 20 C.F.R. §§ 30.310 and 30.311.  On 
May 4, 2006, June 26, 2006, September 17, 2006 and October 26, 2006, the employee filed written 
objections to the recommended decision, but did not request a hearing.  Pursuant to 20 C.F.R. §§ 
30.312 and 30.313, the FAB has considered the objections by means of a review of the written record 
of this case.  After a thorough review of the record in this case, the FAB concludes that no further 
investigation of the employee’s objections is warranted, and the FAB now issues a final decision on the
employee’s Part E claim.   

In order to be afforded coverage under Part E of EEOICPA, a claimant must establish that, among other
things, he is a “covered DOE contractor employee.”  42 U.S.C. §§ 7385s(1), 7385s-1, 7385s-8.  To 
prove that he is a “covered DOE contractor employee” for purposes of Part E eligibility, the employee 
must establish:  (1) that he was a “DOE contractor employee” and (2) that he “contracted a covered 
illness through exposure at a Department of Energy facility.”  42 U.S.C. § 7385s(1).  As a result of this 
statutory scheme, only DOE contractor employees are eligible for benefits under Part E, whereas 
employees of an AWE or a beryllium vendor are excluded from such coverage.[12]  

The Act defines the term “Department of Energy contractor employee,” in pertinent part, as follows: 
“An individual who is or was employed at a Department of Energy facility by—(i) an entity that 
contracted with the Department of Energy to provide management and operating, management and 
integration, or environmental remediation at the facility; or (ii) a contractor or subcontractor that 
provided services, including construction and maintenance at the facility.”  42 U.S.C. § 7384l(11)(B) 
(emphasis added).  Thus, in order to be considered a “Department of Energy contractor employee,” a 
claimant must have been employed at a DOE facility.  The statutory definition of a “Department of 
Energy facility” is: 

“[A]ny building, structure, or premise, including the grounds upon which such building, 
structure, or premise is located—

(A) in which operations are, or have been, conducted by, or on behalf of, the 
Department of Energy. . .; and
(B) with regard to which the Department of Energy has or had—

(i) a proprietary interest, or
(ii) entered into a contract with an entity to provide management and 
operation, management and integration, environmental remediation 



services, construction, or maintenance services.
42 U.S.C. § 7384l(12).  Therefore, in order to be eligible for benefits under Part E, a claimant must 
prove that he is or was employed as a civilian employee of a DOE contractor or subcontractor at a 
facility that meets the requirements of both subsection (A) and subsection (B) of § 7384l(12).

The FAB concludes that the employee has established that he was a civilian employee of MIT from 
January 26, 1945 to October 22, 1945, and that he worked in various laboratories in Buildings 4, 8 and 
16 on the MIT campus in Cambridge, Massachusetts, during that time period.  The evidence further 
establishes that the employee’s work for the MMP during that period was performed pursuant to a 
contract that MIT entered into with the MED to perform research and development on beryllium and 
other metals and compounds in support of the Manhattan Project.  Based on the totality of the evidence,
FAB concludes that MIT’s Cambridge campus satisfies subsection (A) of the statutory definition of a 
“Department of Energy facility.” 42 U.S.C. § 7384l(12)(A).   

The evidence in support of subsection (B) of § 7384l(12), however, is lacking.  Subsection (B) requires 
that in order for a building, structure or premise to be deemed a “Department of Energy facility,” the 
evidence must establish that it is a building, structure, or premise “with regard to which the Department
of Energy has or had—(i) a proprietary interest, or (ii) entered into a contract with an entity to provide 
management and operation, management and integration, environmental remediation services, 
construction, or maintenance services.”  Neither the “proprietary interest” test nor the alternative 
“contract” test has been satisfied by a preponderance of the evidence in this claim.   

The statute and the governing regulations do not define the term “proprietary interest,” as that term is 
used in subsection (B)(i) of § 7384l(12).  Black’s Law Dictionary defines the term as:  “The interest of 
an owner of property together with all rights appurtenant thereto such as the right to vote shares of 
stock and right to participate in managing if the person has a proprietary interest in the shares.”  Black’s
Law Dictionary, p.1098 (5th ed. 1979).  See also Evans v. U. S., 349 F.2d 653, 658 (5th Cir. 1965) 
(holding that the phrase “proprietary interest” is “not so technical, or ambiguous, as to require a 
specific definition” and assuming that the jury in that case gave the phrase “its common ordinary 
meaning, such as ‘one who has an interest in, control of, or present use of certain property.’”)  
Employing the common accepted definition of the term, in order to meet the “proprietary interest” test, 
the evidence must establish that the MED had rights of ownership, use, or control in the buildings in 
which the employee worked at MIT’s Cambridge campus from January 26, 1945 to October 22, 1945.  
The employee has proffered no such evidence.  To the contrary, in a letter dated February 7, 2008, he 
asserted that those buildings were owned by MIT, and in a May 30, 2006 email he referred to the 
laboratories in those buildings as “Metallurgical Dept labs.”  He has likewise offered no probative 
evidence that the MED controlled the buildings in question or rented space in them.         

With regard to the “contract” test of subsection (B)(ii) of § 7384l(12), there is evidence of the existence
of a contract between MIT and the MED for the work that was performed by the employee’s group on 
the MMP; specifically, Contract No. W-7405-eng-175.  However, based on the totality of the evidence, 
the FAB concludes that that contract was not entered into “to provide management and operation, 
management and integration, environmental remediation services, construction, or maintenance 
services”; rather, it was a much narrower “research and development contract involving work with Be 
[beryllium] as well as other metals and compounds.”  Since the contract was not one of the limited 
types enumerated by Congress in its statutory definition of “Department of Energy facility,” the FAB 
concludes that Congress did not intend buildings such as those in which the employee worked to be 
designated as DOE facilities for purposes of EEOICPA.             



The EEOICPA regulations at § 30.111(a) state that the claimant bears the burden of proving “by a 
preponderance of the evidence” the existence of every criterion under any compensable claim category 
set forth in § 30.110.  “Proof by a preponderance of the evidence means it is more likely than not that a 
given proposition is true.”  20 C.F.R. § 30.111(a).  The FAB concludes that the totality of the evidence 
in the case file is insufficient to establish by a preponderance of the evidence that the employee meets 
the statutory definition of a “Department of Energy contractor employee” because the evidence is 
insufficient to establish that he was employed at a “Department of Energy facility” during his civilian 
employment at MIT’s Cambridge campus.  Accord EEOICPA Fin. Dec. No. 10033981-2006 (Dep’t of 
Labor, November 27, 2006).  Therefore, the employee has not established that he is a “covered DOE 
contractor employee” and he is not entitled to benefits under Part E of EEOICPA.   As a result, the FAB
hereby denies the employee’s claim under Part E.  

Washington, DC

Thomas R. Daugherty

Hearing Representative

Final Adjudication Branch

[1]  Pub. Law 108-375, § 3161 (October 28, 2004).

[2]  As of the date of the March 9, 2006 letter, MIT’s campus was designated as an AWE facility and a beryllium vendor 
facility for the time period 1942 through 1963.  On October 10, 2007, the designation of MIT’s campus was modified in two
ways; first, the dates of the AWE facility and beryllium vendor facility designations were changed such that MIT’s 
Cambridge campus is now designated as an AWE facility from 1942 through 1946 and as a beryllium vendor facility from 
1943 through 1946; second, the Hood Building, which was adjacent to MIT’s campus, was determined to be a DOE facility 
for the period 1946 through 1963.  See EEOICPA Circular No. 08-01 (issued October 10, 2007) and the entry for MIT on 
the DOE Facility List at http://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist/showfacility.cfm.

[3]  See the entry for MIT on the DOE Facility List at 
http://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist/showfacility.cfm.

[4]  Id.  

[5]  See the entry for the Metallurgical Laboratory on the DOE Facility List at 
http://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist/showfacility.cfm.

[6]  See the entry for the Ames Laboratory on the DOE Facility List at 
http://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist/showfacility.cfm.  

[7]  The Ames Laboratory was established at Iowa State College in Ames, Iowa, on May 17, 1947.  The college was 
subsequently renamed Iowa State University.  Work done for the MED at Iowa State College between 1942 and May 16, 
1947 is covered under the DOE facility designation, as is all work done in the Ames Laboratory facilities since that date.  
See http://www.external.ameslab.gov/final/About/Aboutindex.htm.

[8]The FAB notes that it is the claimant’s responsibility to establish entitlement to benefits under the Act.  Subject to certain 
limited exceptions expressly provided in the Act and regulations, the claimant bears the burden of providing “all written 
medical documentation, contemporaneous records, or other records and documents necessary to establish any and all 
criteria for benefits set forth in these regulations.”  20 C.F.R. § 30.111(a).  See also EEOICPA Fin Dec. No. 10432-2004 
(Dep’t of Labor, September 13, 2004).  

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/10043931-2006.htm#_ftnref6


[9]  A copy of this page has been placed in the case file and a copy has been forwarded to the employee with this decision.

[10]  See the entry for MIT on the DOE Facility List at 
http://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist/showfacility.cfm.   

[11]  See the employee’s email to the EEOICPA Ombudsman dated May 30, 2006, and his letter to FAB dated February 7, 
2008.

[12]  Although they are not covered under Part E of EEOICPA, atomic weapons employees and beryllium vendor 
employees are covered under Part B of EEOICPA.  Additionally, Congress has stated that EEOICPA was established to 
compensate “civilian” men and women who performed duties uniquely related to nuclear weapons production and testing.  
See 42 U.S.C. § 7384(a)(8).  Consequently, members of the military are not covered by EEOICPA.  See EEOICPA Fin. Dec.
No. 57276-2004 (Dep’t of Labor, October 26, 2004). 

Effect of Director’s determination

EEOICPA Fin. Dec. No. 10032182-2006 (Dep’t of Labor, March 3, 2008)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, your claim is approved for 
impairment benefits in the amount of $195,000.00 based on lung cancer under Part E of EEOICPA, 
approved for $55,000.00 in wage-loss benefits under Part E, and approved for the consequential illness 
of coronary artery disease under Part E.  You received state workers’ compensation benefits of 
$126,173.60 for your covered illness of lung cancer, and this will be coordinated with your Part E 
benefits, leaving your net entitlement to compensation under Part E as $123,826.40.

STATEMENT OF THE CASE

On October 15, 2001, you filed a claim for benefits under Part E (formerly Part D) of EEOICPA and 
identified lung cancer as the illness that allegedly resulted from your employment at a Department of 
Energy (DOE) facility.  On February 20, 2004, the FAB issued a final decision concluding that you 
were entitled to lump-sum monetary and medical benefits for your lung cancer under Part B of 
EEOICPA.  Based on that conclusion, you were awarded $150,000.00 and medical benefits for your 
lung cancer under Part B.  On August 9, 2006, the FAB issued a final decision that also awarded you 
medical benefits under Part E of EEOICPA for your lung cancer.

On January 8, 2007, the district office received your request for impairment and wage-loss benefits 
under Part E based on your lung cancer.  You elected to have a physician selected by the Department of
Labor perform the impairment rating.  You also you stated that you first experienced wage-loss 
beginning in 1997, when you were “officially medically retired from work at Westinghouse Savannah 
River Plant” and that this wage-loss has continued since then.

The DOE confirmed your employment at the Savannah River Site (SRS) in Aiken, South Carolina from
April 23, 1984 to November 1, 1997.  You worked for E.I. DuPont and Westinghouse, two DOE 
contractors, during your employment at the SRS.  The medical evidence includes a January 3, 1995 
pathology report, signed by Dr. Sharon Daspit, which confirms a diagnosis of squamous cell carcinoma
of the left lung.  On April 25, 2007, the district office also received your request that your coronary 



artery disease be accepted as a consequential illness of your lung cancer, as it is related to your 
radiation treatment for your lung cancer.

To determine your “minimum impairment rating” (the percentage rating representing the extent of 
whole person impairment, based on the organ and body functions affected  by your covered illnesses 
and the extent of the impairment attributable to your covered illnesses), the district office referred your 
file material to a District Medical Consultant (DMC).  

On April 18, 2007, the DMC reviewed the medical evidence of record and determined that pursuant to 
Table 8-2 of the Fifth Edition of the American Medical Association’s Guides to the Evaluation of 
Permanent Impairment, your covered illness of lung cancer resulted in a Class 4 respiratory disorder 
that translated to a 73% whole person impairment.  The DMC also determined that pursuant to Table 
3.6a of the Guides, your coronary artery disease resulted in an 18% whole person impairment.  Using 
the combined values chart contained in the Guides, the DMC concluded that you had a 78% whole 
person impairment due to your covered illnesses of lung cancer and coronary artery disease.  The DMC
explicitly stated that your cardiac condition is “due to the radiation of the lung cancer, and such is a 
known complication of chest radiation.”

You submitted your Social Security Administration earnings statement, which shows that you last had 
recorded wages in 1997.  An April 8, 1997 letter from Dr. James R. Mobley states that your pulmonary 
and cardiovascular systems “are so marginal that any stress will possibly cause an exacerbation” of 
your problems, and that in his opinion you should be considered totally disabled from gainful 
employment.  

You submitted a copy of your “Compromise Settlement Agreement and Petition for Approval” 
confirming that you received a settlement of your state workers’ compensation claim totaling 
$126,713.60 for your lung cancer.

On June 8, 2007, the Jacksonville district office issued a recommended decision finding that your 
coronary artery disease was a consequential illness related to your lung cancer treatment, that your 
accepted illnesses of lung cancer and coronary artery disease resulted in a 78% whole body 
impairment, that you were entitled to $195,000.00 in impairment benefits, and calculating your 
wage-loss benefits as $55,000, which was capped when the total amount of Part E monetary benefits 
reached $250,000.00.  From this combined maximum amount of $250,000.00, the district office 
subtracted your $126,173.60 in state workers’ compensation benefits and recommended that you be 
awarded a net payment of $123,826.40 in monetary benefits under Part E of EEOICPA.

In its recommended decision, the district office stated that you had no earnings reported to Social 
Security for the years 1998 through 2006; however, it stated that since total Part E compensation was 
statutorily capped at $250,000.00 and it was recommending that you receive $195,000.00 in 
impairment benefits, your wage-loss benefits were only calculated for the years 1998 through 2001 
(you are entitled to $15,000 in wage-loss benefits for the qualifying calendar years 1998 through 2000, 
and $10,000.00 for the qualifying calendar year 2001).  This totals $55,000.00 in wage-loss benefits.

On June 15, 2007, the FAB received your waiver of your right to object to the findings of fact and 
conclusions of law contained in the recommended decision.

On July 13, 2007, the FAB remanded your claim, and stated that the recommended decision did not 



take into account the full amount of wage-loss benefits to which you are entitled.  The FAB stated that, 
“It is true that total compensation, excluding medical benefits, under Part E may not exceed $250,000; 
however, it is the final number after coordination of state workers’ compensation benefits that cannot 
exceed $250,000, not the benefit amount before state workers’ compensation benefits are subtracted.”

On November 21, 2007, the Director of DEEOIC issued a Director’s Order vacating the July 13, 2007 
remand order issued by the FAB.  The Director’s Order stated that the only way to interpret the 
regulations at 20 C.F.R. § 30.626(a), which state “the OWCP will reduce the compensation payable 
under Part E by the amount of benefits the claimant receives from a state workers’ compensation 
program by reason of the same covered illness,” is to stop calculating the benefits an employee is 
entitled to under Part E at $250,000.00, and then coordinate the state workers’ compensation benefits.  

Following an independent review of the evidence of record, the undersigned hereby makes the 
following:

FINDINGS OF FACT

1. On October 15, 2001, you filed a claim for benefits under Part E (formerly Part D) of 
EEOICPA.  You identified lung cancer as the illness you alleged resulted from your 
employment at a DOE facility.  

2. On February 20, 2004, the FAB issued a final decision determining that you were entitled to 
lump-sum and medical benefits for your lung cancer under Part B, and awarding you 
$150,000.00 and medical benefits for your lung cancer under Part B. 

3. On August 9, 2006, the FAB issued a final decision awarding you medical benefits under Part E 
of EEOICPA for your covered illness of lung cancer. 

4. Your coronary artery disease is a consequential illness of your lung cancer. 

5. On April 18, 2007, the DMC reviewed the medical evidence of record and determined that your 
covered illness of lung cancer and covered consequential illness of coronary artery disease 
resulted in a 78% whole person impairment. 

6. You last had recorded wages in 1997.  Your doctor states that your pulmonary and 
cardiovascular systems “are so marginal that any stress will possibly cause an exacerbation” of 
your problems, and that in his opinion you should be considered totally disabled from gainful 
employment. 

7. You were born on October 5, 1942 and turned 55 years old in 1997.  Your normal Social 
Security retirement age is 65 years. 

8. You received $126,173.60 in state workers’ compensation benefits for your lung cancer, based 
on exposure to ionizing radiation. 

Based on these facts, the undersigned hereby makes the following: 

CONCLUSIONS OF LAW



If the claimant waives any objections to all or part of the recommended decision, the FAB may issue a 
final decision accepting the recommendation of the district office, either in whole or in part.  20 C.F.R. 
§ 30.316(a).  You have waived your right to file objections to the findings of fact and conclusions of 
law issued in the May 9, 2007 recommended decision.

Under Part E of EEOICPA, a “covered DOE contractor employee” with a “covered illness” shall be 
entitled to impairment benefits based upon the extent of whole person impairment of all organs and 
body functions that are compromised or otherwise affected by the employee’s “covered illness.”  See 
42 U.S.C § 7385s-2(a); 20 C.F.R. § 30.901(a).  This “minimum impairment rating” shall be determined
in accordance with the Fifth Edition of the Guides.  See 42 U.S.C. § 7385s-2(b).  The statute provides 
that for each percentage point of the “minimum impairment rating” that is a result of a “covered 
illness,” the “covered DOE contractor employee” shall receive $2,500.00.  See 42 U.S.C. § 7385s-2(a)
(1).  

The evidence of record indicates that you are a covered DOE contractor employee with a covered 
illness of lung cancer and a covered consequential illness of coronary artery disease.  You have a 
“minimum impairment rating” of 78% of your whole body as a result of your covered illnesses of lung 
cancer and coronary artery disease, based on the Guides. You are therefore entitled to $195,000.00 in 
impairment benefits (78 x $2,500 = $195,000.00) under Part E of EEOICPA.

In order to be entitled to wage-loss benefits under Part E, you must submit factual evidence of your 
wage-loss and medical evidence that is of sufficient probative value to establish that the period of 
wage-loss at issue is causally related to your covered illness.  See Federal (EEOICPA) Procedure 
Manual, Chapter E-800.6b (September 2005).  You were born on October 5, 1942 and turned 55 years 
old in 1997.  Your normal Social Security retirement age is 65 years.  You last had recorded wages in 
1997 and have not had any wages since then.  Your doctor states that your pulmonary and 
cardiovascular systems “are so marginal that any stress will possibly cause an exacerbation” of your 
problems, and that in his opinion you should be considered totally disabled from gainful employment.  
This is sufficient to show that you had wage-loss related to your covered illnesses of lung cancer and 
coronary artery disease beginning in 1998.

Accordingly, your claim for wage-loss benefits under Part E of EEOICPA is accepted in the amount of 
$55,000.00.  You are entitled to $15,000.00 in wage-loss benefits for the qualifying calendar years 
1998 through 2000, and $10,000.00 for the qualifying calendar year 2001.  This totals $55,000.00 in 
wage-loss benefits, which together with your $195,000.00 in impairment benefits, totals the statutory 
maximum of $250,000.00.  Therefore, your wage-loss eligibility ends there.

All benefits payable under Part E of EEOICPA must be coordinated with the amount of any state 
workers’ compensation benefits that were paid to the claimant for the same covered illness or illnesses. 
See 42 U.S.C. § 7385s-11.  Based on the evidence in the file, this results in a reduction of the maximum
amount payable to you in impairment and wage-loss benefits, $250,000.00, by $126,173.60, resulting 
in a net entitlement of $123,826.40.

Therefore, your claim for the consequential illness of coronary artery disease is accepted under Part E.  
Your claim for impairment and wage-loss benefits under Part E for your lung cancer and coronary 
artery disease is also accepted, and you are awarded a net amount of $123,826.40.  

Washington, DC



Carrie A. Rhoads

Hearing Representative

Final Adjudication Branch

Hearings before 

EEOICPA Fin. Dec. No. 9855-2002 (Dep’t of Labor, August 26, 2002)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for benefits is 
denied.

On September 20, 2001, you filed Form EE-2, Claim for Survivor Benefits under the Energy 
Employees Occupational Illness Compensation Program, with the Denver district office.  You stated 
that your husband, [Employee], had died on May 15, 1991 as a result of adenocarcinoma in the liver, 
and that he was employed at a Department of Energy facility. You included with your application, a 
copy of your marriage certificate, [Employee]’s resume/biography, and his death certificate.  You 
submitted a letter dated January 5, 2000, from Allen M. Goldman, Institute of Technology, School of 
Physics and Astronomy, and a packet of information which included the university’s files relating to 
your husband based on your request for his personnel, employee exposure, and medical records.  Also 
submitted was a significant amount of medical records that did establish your husband had been 
diagnosed with adenocarcinoma in the liver.  

On March 1, 2002, Loretta from the Española Resource Center telephoned the Denver district office to 
request the status of your claim.  The claims examiner returned her telephone call on the same date and 
explained the provision in the Act which states that in order to be eligible for compensation, the spouse 
must have been married to the worker for at least one year prior to the date of his death.  Your marriage
certificate establishes you were married on, May 30, 1990.  [Employee]’s death certificate establishes 
he died on May 15, 1991.

On March 5, 2002, the Denver district office issued a recommended decision finding that the evidence 
of record had not established that you were married for one year prior to your husband’s death, and 
therefore you were not entitled to compensation benefits under the EEOICPA.  

Pursuant to § 30.316(a) of the implementing regulations, a claimant has 60 days in which to file 
objections to the recommended decision, as allowed under § 30.310(b) of the implementing regulations
(20 C.F.R. § 30.310(b)).  

On April 12, 2002, the Final Adjudication Branch received a letter from you that stated you objected to 
the findings of the recommended decision.  You requested a hearing and a review of the written record. 
You stated that the original law signed by President Clinton provided you with coverage, but when the 
law changed to include children under 18, the change in the law adversely affected you.  You stated that
you had documents that demonstrated you had a 10-year courtship with your spouse.  You also stated 



you presented testimony as an advocate in Española.  Included with your letter of objection were the 
following documents:

·        a copy of Congressman Tom Udall’s “Floor Statement on the Atomic Workers Compensation
Act”; 

·        an e-mail from Bob Simon regarding the inclusion of Los Alamos National Laboratory 
workers in the Senate Bill dated July 5, 2000; 

·        an e-mail from Louis Schrank regarding the Resource Center in Española;

·         a “Volunteer Experience Verification Form”, establishing you volunteered as a “Policy 
Advisor and Volunteer Consultant to the Department of Energy, Members of Congress, 
Congressional Committees, and many organizations on critical health issues effecting nuclear 
weapons workers with occupational illnesses”; 

·        a transcript of proceedings from the March 18, 2000 Public Hearing in Española , New 
Mexico;

·         a letter from you to John Puckett, HSE Division Leader, Chairperson, “Working Group 
Formed to Address Issues Raised by Recent Reports of Excess Brain Tumors in the Community of
Los Alamos” and dated June 27, 1991; 

·        a letter to you from Terry L. Thomas, Ph.D., dated July 31, 1991, regarding the 
epidemiologic studies planned for workers at Los Alamos National Laboratory; a memorandum 
entitled “LANL Employee Representative for Cancer Steering Committee”, dated September 25, 
1991;

·         a copy of the “Draft Charter of the Working Group to Address Los Alamos Community 
Health Concerns”, dated June 27, 1991; 

·        an article entitled “Register of the Repressed: Women’s Voice and Body in the Nuclear 
Weapons Organization”; and 

·        a psychological report from Dr. Anne B. Warren; which mentions you and [Employee] had a
“10 or 11 year courtship”.

On May 20, 2002, you submitted a copy of the Last Will and Testament of [Employee], wherein he 
“devises to you, his wife, the remainder of his estate if you survive him for a period of seven hundred 
twenty (720) hours.” You stated you believed this provided you with common law marriage rights for 
the 720 hours mentioned in the will.

An oral hearing was held on June 18, 2002 at the One-Stop Career Center in Española, New Mexico. 
You presented additional evidence for consideration that included:  a copy of a house “Inspection 
Report” by Architect Steven G. Shaw, addressed to both you and [Employee], dated August 11, 1989 
(exhibit one); a copy of a Quitclaim Deed (Joint Tenants) for you and [Employee], dated October 27, 
1989 (exhibit two); a Los Alamos County Assessor Notice of Valuation or Tentative Notice of Value 
(undated), for a home on Walnut Street, and addressed to both you and [Employee] (exhibit three); and



a Power of Attorney dated August 5, 1989, between you and [Employee] (exhibit four).

Pursuant to § 30.314(f) of the implementing regulations, a claimant has 30 days after the hearing is 
held to submit additional evidence or argument.  

No further evidence was submitted for consideration within that time period.

Section 30.111(a) of the regulations (20 C.F.R. § 30.111(a)) states that, "Except where otherwise 
provided in the Act and these regulations, the claimant bears the burden of proving by a preponderance 
of the evidence the existence of each and every criterion necessary to establish eligibility under any 
compensable claim category set forth in § 30.110.  Proof by a preponderance of the evidence means 
that it is more likely than not that the proposition to be proved is true.  Subject to the exceptions 
expressly provided in the Act and these regulations, the claimant also bears the burden of providing to 
OWCP all written medical documentation, contemporaneous records, or other records and documents 
necessary to establish any and all criteria for benefits set forth in these regulations."   

The undersigned has carefully reviewed the hearing transcript and additional evidence received at the 
hearing, as well as the evidence of record and the recommended decision issued on March 5, 2002. 

The record fails to establish that you were married to [Employee] one year prior to his death, as 
required by the EEOICPA. The entire record and the exhibits were thoroughly reviewed.  Included in 
Exhibit One, was the August 11, 1989 inspection report of the home located on Walnut Street, a copy of
a bill addressed to both you and [Employee] for the inspection service, and an invoice from A-1 
Plumbing, Piping & Heat dated August 14, 1989.  Although some of these items were addressed to both
you and [Employee], none of the records submitted are sufficient to establish that you were married to 
your husband for one year prior to his death as required under the Act. 42 U.S.C. § 7384s(e)(3)(A).

The evidence entered into the record as Exhibit Two, consists of a Quitclaim Deed dated October 27, 
1989, showing [Employee], a single man, and [Claimant], a single woman living at the same address 
on Walnut Street as joint tenants. Exhibit Three consists of a Notice of Valuation of the property on 
Walnut Street in Los Alamos County and is addressed to both you and [Employee]. Although this 
evidence establishes you were living together in 1989 in Los Alamos County, New Mexico, it is not 
sufficient evidence to establish you were married to your husband for one year prior to his death as 
required under the Act. 42 U.S.C. § 7384s(e)(3)(A).

Exhibit Four consists of a copy of a Power of Attorney between you and [Employee] regarding the real
estate located on Walnut Street. This evidence is not sufficient to establish you were married for one 
year prior to his death. 42 U.S.C. § 7384s(e)(3)(A).

The Act is clear in that it states, “the “spouse” of an individual is a wife or husband of that individual 
who was married to that individual for at least one year immediately before the death of that 
individual.”  

During the hearing you stated that there is a federal law, the Violence Against Women Act, that 
acknowledges significant other relationships and provides protection for a woman regardless of 
whether she is married to her husband one year or not.  You also stated that you believed there was “a 
lack of dialogue” between the RECA program and the EEOICP concerning issues such as yours.  
Additionally, on August 15, 2002, you sent an email to the Final Adjudication Branch.  The hearing 



transcript was mailed out on July 23, 2002.  Pursuant to § 30.314(e) of the implementing regulations, a 
claimant is allotted 20 days from the date it is sent to the claimant to submit any comments to the 
reviewer.  Although your email was beyond the 20-day period, it was reviewed and considered in this 
decision.  In your email you stated the issue of potential common law marriage was raised.  You stated 
that you presented the appropriate documentation that may support a common law marriage to the 
extent permitted by New Mexican law.  You stated that the one-year requirement was adopted from the 
RECA and that you have not been able to determine how DOJ has interpreted this provision.  Also, you
stated that the amendments of December 28, 2001 should not apply to your case because you filed your
claim prior to the enactment of the amendments.  You stated you did not believe the amendments 
should be applied retroactively.

Section 7384s (e)(3)(A), Compensation and benefits to be provided, states: 

The “spouse” of an individual is a wife or husband of that individual who was married to that 
individual for at least one year immediately before the death of that individual.”

Section 7384s(f) states:

EFFECTIVE DATE—This section shall take effect on July 31, 2001, unless Congress otherwise 
provides in an Act enacted before that date.

There is no previous enacted law that relates to compensation under the EEOICPA.  Therefore, the 
amendments apply retroactively to all claimants.

A couple cannot become legally married in New Mexico by living together as man and wife under New
Mexico’s laws.  However, a couple legally married via common law in another state is regarded as 
married in all states.  The evidence of record does not establish you lived with [Employee] in a 
common law state.  Because New Mexico does not recognize common law marriages, the time you 
lived with [Employee] prior to your marriage is insufficient to establish you were married to him for 
one year prior to his death. 

Regarding your reference to the difference between how Native American widows are treated and 
recognized in their marriages, and how you are recognized in your marriage, Indian Law refers 
primarily to that body of law dealing with the status of the Indian tribes and their special relationship to
the federal government.  The existing federal-tribal government-to-government relationship is 
significant given that the United States has a unique legal relationship with Indian tribal governments 
as set forth in the Constitution of the United States, treaties, statutes, Executive Orders, and court 
decisions. Since the formation of the Union, the United States has recognized Indian tribes as domestic 
dependent nations under its protection and has affirmed the Navajo Nation’s sovereignty.  The laws that
apply to the Native Americans do not apply in your case.

The undersigned finds that you have not established you are an eligible survivor as defined in 42 
U.S.C. § 7384s(e)(3)(A).  It is the decision of the Final Adjudication Branch that your claim is denied.

August 26, 2002

Denver, CO



Janet R. Kapsin

Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 43114-2003 (Dep’t of Labor, September 22, 2003)

FINAL DECISION AFTER REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended,  42 
U.S.C. § 7384 et seq. (EEOICPA or the Act). Since you submitted a letter of objection, but did not 
specifically request a hearing, a review of the written record was performed, in accordance with § 
30.312 of the implementing regulations.  20 C.F.R. § 30.312.

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision, in accordance with § 30.310 of the implementing regulations.  20 C.F.R. § 30.310.  In 
reviewing any objections submitted, under § 30.313 of the implementing regulations, the Final 
Adjudication Branch will review the written record, any additional evidence or argument submitted by 
the claimant, and conduct any additional investigation determined to be warranted in the case.  20 
C.F.R. § 30.313.

For the reasons set forth below, your claim for benefits is denied.

STATEMENT OF CASE

On March 18, 2003, you filed a claim for survivor benefits under the EEOICPA as the spouse of the 
employee.  On May 19, 2003, the Department of Justice (DOJ) verified that on May 31, 2002, you 
accepted compensation under § 4 of the Radiation Exposure Compensation Act in the amount of 
$75,000. 

42 U.S.C. § 7385j of the Energy Employees Occupational Illness Compensation Program Act states:  
“Except in accordance with § 7384u[1] of this title, an individual may not receive compensation or 
benefits under the compensation program for cancer and also receive compensation under the Radiation
Exposure Compensation Act (42 U.S.C. 2210 note) or § 1112 (c) of Title 38.”

The Denver district office advised you of the deficiencies in your claim and afforded you the 
opportunity to correct them.  There is no evidence in the file to indicate that you provided additional 
evidence to the district office for review. 

By a recommended decision dated July 2, 2003, the Denver district office recommended that your 
claim for benefits under the EEOICPA be denied.  In the recommendation, the district office found that:

1.      You filed a claim under EEOICPA on March 18, 2003; 

2.      You did not establish entitlement under the EEOICPA as you did not receive an 



award from the Department of Justice under § 5 of RECA.  You have not provided 
evidence that your husband could be covered under the EEOICPA as an employee of 
the Department of Energy or Atomic Weapons facility.  You have not claimed that 
your husband had a medical condition other than stomach cancer, a condition for 
which you have already been awarded benefits as your husband’s eligible survivor, 
under § 4 of RECA as an on-site participant.

By your letter of July 30, 2003, you requested assistance from Daniel K. Akaka, United States Senate 
in “appealing the decision that denied me compensation as an eligible beneficiary of a covered 
employee under the Energy Employees’ Occupational Illness Compensation Program Act (EEOICPA)
….”  You did not state specific objections to the recommended decision.  You included medical and 
employment records with your letter to Senator Akaka.  

FINDINGS OF FACT

On May 31, 2002, you accepted compensation under § 4 of the RECA for your husband’s cancer.

The additional medical records do not indicate that your husband was diagnosed with a condition 
covered under the EEOICPA, other than cancer.

CONCLUSIONS OF LAW

In accordance with 20 C.F.R. §30.313, I have reviewed the record in this case and conclude that no 
further investigation is warranted. 

I find that the decision of the district office is supported by the evidence and the law, and cannot be 
changed based on the objections and the additional evidence you submitted.  As explained in § 
30.110(b) of the implementing regulations, “Any claim that does not meet all of the criteria for at least 
one of these categories, as set forth in these regulations, must be denied.” 20 C.F.R. § 30.110(b).  The 
undersigned hereby denies payment of lump sum compensation and medical benefits.

Washington, DC 

Linda M. Parker

Hearing Representative

[1] § 7384u states: “An individual who receives, or has received, $100,000 under section 5 of the Radiation Exposure 
Compensation Act (42 U.S.C. 2210 note) for a claim made under that Act (hereinafter in this section referred to as a 
“covered uranium employee”), or the survivor of that covered uranium employee if the employee is deceased, shall receive 
compensation under this section in the amount of $50,000.”

Objections to a recommended decision

EEOICPA Fin. Dec. No. 1704-2003 (Dep’t of Labor, February 10, 2003)



NOTICE OF FINAL DECISIONREVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA).  On January 22, 
2003, Attorney Mike G. Nassios, your authorized representative, wrote to the FAB and filed objections 
to the November 27, 2002 recommended decision of the Jacksonville district office.  Your objections 
have been considered by means of a review of the written record. 

STATEMENT OF THE CASE

On August 9, 2001, you filed a claim (Form EE-1) for benefits under the EEOICPA.  You identified 
lung cancer as the diagnosed condition being claimed.  You stated that Paul Rankin employed you as a 
pipe layer and laborer at the K-25 and Y-12 Plants at Oak Ridge from 1958 to 1964.  Based upon the 
evidence of record, the Jacksonville district office issued a recommended decision on November 27, 
2002, in which it concluded that you were not employed as a contracted or subcontracted employee at 
an atomic weapons employer or facility, nor at a Department of Energy facility, as those terms are 
defined in § 7384l of the EEOICPA and § 30.5 of the EEOICPA regulations.  42 U.S.C. § 7384l.  20 
C.F.R. § 30.5.  The district office also concluded that you are not a covered employee as that term is 
defined in § 7384l(1) of the EEOICPA.  42 U.S.C. § 7384l(1).

OBJECTIONS 

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision, pursuant to § 30.310 of the EEOICPA regulations.  20 C.F.R. § 30.310.  On January 22, 
2003, your attorney filed objection to the recommended decision of the district office.  Your attorney 
stated it was your position that you have proven by a preponderance of the evidence that you were 
employed as a contracted or subcontracted employee at an atomic weapons employer or facility or a 
Department of Energy (DOE) facility as those terms are defined in §§ 7384l of the EEOICPA and 30.5 
of the EEOICPA regulations.  42 U.S.C. § 7384l.  20 C.F.R. § 30.5.  He also stated it was your position 
that you had presented more evidence than a self-serving affidavit of yourself, in that you presented the
affidavit of other individuals and the DOE cannot legitimately rebut this proof in that the DOE records 
are not always all inclusive.  On January 30, 2003, your attorney submitted an affidavit from Fay Webb
in which she stated that you were employed by Paul Rankin from February 1958 until December 1958 
at the Y-12 Plant and from October 1964 to December 1964 at the K-25 plant.  Mrs. Webb identified 
herself as the wife of your co-worker.

You stated in your employment history (Form EE-3) that Paul Rankin employed you as a pipe layer 
and laborer from 1958 to 1964 at the K-25 and Y-12 Plants in Oak Ridge, TN.  You submitted a copy of
the Social Security Administration (SSA) statement of earnings which show Paul Rankin employed 
you in the third quarter of 1958 and the fourth quarter of 1964.  Mr. Franklin Whetsell, who identified 
himself as a work associate, and your wife signed affidavits (Form EE-4) stating that you were 
employed by Paul Rankin from 1958 to 1964.  On June 7, 2002, you advised the district office in 
writing that you worked for Paul Rankin at Oak Ridge for two different jobs.  You stated that the first 
job began around February 1958 and ended December 1958 at Y-12 and the second job at K-25 began 
and ended in 1964.  On September 5, 2002, Frank Whetsell wrote to the district office in regards to the 
affidavit he submitted and advised that “his father” worked for Paul Rankin during the years 1958 
through 1964.  Mr. Whetsell explained that he was a “kid” at the time so he doesn’t remember specific 
dates but he does recall his father “talking about working out there.” 



ANALYSIS

The DOE has advised that it has no employment information regarding you.  There has been no 
evidence submitted that establishes that Paul Rankin, the employer for whom you claim you worked, 
was a contractor at the Y-12 or K-25 plant.  The employment history (Form EE-3) you submitted 
conflicts with the SSA earnings statement and the information in your letter of June 7, 2002.  You 
stated in your employment history that you worked for Paul Rankin at the Y-12 and K-25 plants from 
1958 to 1964 but you stated in your June 7, 2002 letter to the district office that you worked at Oak 
Ridge on two different jobs.  You stated that the first job was at the Y-12 plant and began around 
February 1958 and ended December 1958.  The second job was at the K-25 plant and it began and 
ended in 1964.  You also stated in your June 7, 2002 letter that you have no exact recollection of the 
dates.  The SSA earnings statement only shows earnings for the third quarter in 1958 and the fourth 
quarter in 1964 which would not total the 250 days required to establish that you are a member of the 
Special Exposure Cohort.  You submitted an affidavit from Franklin Whetsell in which he identified 
himself as a “work associate” and in response to the question to describe his knowledge of your 
employment history, he stated you were employed by Paul Rankin from 1958 to 1964 at the DOE 
facilities in Oak Ridge, TN (K-25 and Y-12).  However, on September 5, 2002, Mr. Whetsell advised 
the district office, by letter, that his father worked with you during the years 1958 through 1964.  He 
also stated that he was a kid at the time and he did not remember specific dates.  Mr. Whetsell’s letter 
conflicts with the information provided on his affidavit.  Your wife submitted an affidavit in which she 
stated that you worked for Paul Rankin at the Oak Ridge Facilities from 1958 to 1964 which conflicts 
with the information that you provided as clarification in your June 7, 2002 letter.  The information 
provided by Mrs. Webb in her affidavit is in conflict with the SSA earnings statement.

The EEOICPA regulations at § 30.111(c) allows for the acceptance of written affidavits or declarations
as  evidence  of  employment  history  for  the  purpose  of  establishing  eligibility.  Pursuant  to  the
EEOICPA regulations at § 30.111(a), the claimant bears the burden of proving by a preponderance of
the evidence the existence of each and every criterion under any compensable claim category set forth
in § 30.110. Proof by a preponderance of the evidence means that it is more likely than not that the
proposition to be proved is true.  20 C.F.R. §§ 30.111(a), 30.111(c).  A claimant will not be entitled to
any presumption otherwise provided for in the EEOICPA regulations if substantial evidence exists that
rebuts the existence of the fact that is the subject of the presumption.  See 20 C.F.R. § 30.111(d).  The
evidence  of  record  is  not  sufficient  to  establish  you  are  a  covered  employee  as  defined  in  the
EEOICPA.  See 42  U.S.C.  §§  7384l(1),  7384l(4),  7384l(7),  7384l(9),  7384l(11),  7384l(14).  The
evidence of record is not sufficient to establish that Paul Rankin was a contractor for the DOE.

CONCLUSION:

Based on my review of your case record and pursuant to the authority granted by § 30.316(b) of the 
EEOICPA regulations, I find that the district office’s November 27, 2002 recommended decision is 
correct and I accept those findings and the recommendation of the district office.

Therefore, I find that you are not entitled to benefits under the Act, and that your claim for 
compensation must be denied.  

Washington, DC

Thomasyne L. Hill



Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 30971-2002 (Dep’t of Labor, March 15, 2004)

NOTICE OF FINAL DECISIONREVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for benefits is 
denied.

STATEMENT OF THE CASE

On June 10, 2002, you filed a Claim for Survivor Benefits under the EEOICPA, form EE-2, with the 
Denver district office, as the spouse of the employee, for multiple myeloma.  You indicated on the EE-3
form that your husband was employed by the U.S. Coast and Geodetic Survey at various locations, 
including the Nevada Test Site, from early 1951 to December 1953.  

You also submitted marriage certificate and death certificates establishing that you were married to the 
employee from March 7, 1953 until his death on November 5, 1999, tax forms confirming his 
employment with the U.S. Coast and Geodetic Survey in 1951 and 1952 and a document from the 
Nevada Field Office of the Department of Energy (DOE) indicating that they had records of your 
husband having been exposed to radiation in 1951 and 1952.  Additionally, you submitted a document 
stating that your claim under the Radiation Exposure Compensation Act had been approved in the 
amount of $75,000; you stated that you had declined to accept the award and that was confirmed by a 
representative of the Department of Justice on August 12, 2002.

On July 1, 2002, you were informed of the medical evidence needed to support that your husband had 
cancer.  You submitted records of medical treatment, including a pathology report of April 19, 1993, 
confirming that he was diagnosed with multiple myeloma.    

On July 22, 2002, a DOE official stated that, to her knowledge, your husband’s employers were not 
Department of Energy contractors or subcontractors.  On July 29, 2002, you were advised of the type 
of evidence you could submit to support that your husband had employment which would give rise to 
coverage under the Act, and given 30 days to submit such evidence.  You submitted statements from 
co-workers confirming that he did work at the Nevada Test Site for a period from October to December
1951 and again for a few weeks in the spring of 1952.  

On August 29, 2002, the district office issued a recommended decision that concluded that you were 
not entitled to compensation benefits because the evidence did not establish that your husband was a 
covered employee. 

By letter dated September 20, 2002, your representative objected to the recommended decision, stating 
that your husband was a covered employee in that he worked at the Test Site while employed by the 
U.S. Coast and Geodetic Survey, which was a contractor of the Atomic Energy Commission (AEC), a 



predecessor agency of the DOE.  The representative also submitted documents which indicated that the
U.S. Coast and Geodetic Survey performed work, including offering technical advice and conducting 
surveys, for other government agencies, including the AEC and the military, and that it was covered by 
a cooperative agreement between the Secretary of Commerce and the Secretary of the Army.  On April 
1, 2003, the case was remanded to the district office for the purpose of determining whether your 
husband’s work at the Nevada Test Site was performed under a “contract” between the DOE and the 
U.S. Coast and Geodetic Survey.

The documents submitted by your representative were forwarded to the DOE, which responded on May
28, 2003 that dosimetry records existed for your husband “showing that he was with the USC&GS but 
after further research it was established that the USC&GS was in fact not a contractor or subcontractor 
of the AEC during those years.”  The documents were also reviewed by the Branch of Policy, 
Regulations and Procedures in our National Office.  On November 7, 2003, the district office issued a 
recommended decision to deny your claim.  The decision stated that the evidence submitted did not 
support that the U.S. Coast and Geodetic Survey was a contractor of the DOE at the Nevada Test Site, 
and, concluded that you were not entitled to benefits under § 7384s of the EEOICPA as your husband 
was not a covered employee under § 7384l.  42 U.S.C. §§ 7384l and 7384s. 

In a letter dated January 7, 2004, your representative objected to the recommended decision.  He did 
not submit additional evidence but did explain why he believes the evidence already submitted was 
sufficient to support that your husband was a covered employee under the Act.  Specifically, he stated 
that the evidence supported that your husband worked at the Nevada Test Site in 1951 and 1952 in the 
course of his employment with the U.S. Coast and Geodetic Survey, an agency which was performing a
survey at the request of the AEC, and that the latter agency issued him a badge which established that 
he was exposed to radiation while working there.  He argued that one must reasonably conclude from 
these facts that his work at the Nevada Test Site did constitute covered employment under the 
EEOICPA.  

FINDINGS OF FACT

You filed a claim for survivor benefits under the EEOICPA on June 10, 2002.

You were married to the employee from March 7, 1953 until his death on November 5, 1999.

Medical records, including a pathology report, confirmed he was diagnosed with multiple myeloma in 
April 1993.

In the course of his employment by the U.S. Coast and Geodetic Survey, your husband worked, and 
was exposed to radiation, at the Nevada Test Site, a DOE facility.  

The evidence does not support, and the Department of Energy has denied, that the U.S. Coast and 
Geodetic Survey was a contractor of the DOE at the time your husband worked at the Nevada Test Site.

CONCLUSIONS OF LAW

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision, pursuant to 20 C.F.R. § 30.310.  The same section of the regulations provides that in filing
objections, the claimant must identify his objections as specifically as possible.  In reviewing any 



objections submitted, under 20 C.F.R. § 30.313, the Final Adjudication Branch will review the written 
record, any additional evidence or argument submitted by the claimant, and conduct any additional 
investigation determined to be warranted in the case.  I have reviewed the record in this case and your 
representative’s letter of January 2, 2004 and must conclude that no further investigation is warranted.

The purpose of the EEOICPA, as stated in its § 7384d(b), is to provide for “compensation of covered 
employees and, where applicable, survivors of such employees, suffering from illnesses incurred by 
such employees in the performance of duty for the Department of Energy and certain of its contractors 
and subcontractors.”  42 U.S.C. § 7384d(b).   

A “covered employee with cancer” includes, pursuant to § 7384l(9)(B) of the Act, an individual who is 
a “Department of Energy contractor employee who contracted…cancer after beginning employment at 
a Department of Energy facility.”  Under § 7384l(11), a “Department of Energy contractor employee” 
may be an individual who “was employed at a Department of energy facility by…an entity that 
contracted with the Department of Energy to provide management and operating, management and 
integration, or environmental remediation at the facility; or…a contractor or subcontractor that 
provided services, including construction and maintenance, at the facility.”  42 U.S.C. § 7384l(9)(B),
(11).

EEOICPA Bulletin NO. 03-26 states that “a civilian employee of a state or federal government agency 
can be considered a ‘DOE contractor employee’ if the government agency employing that individual is 
(1) found to have entered into a contract with DOE for the accomplishment of…services it was not 
statutorily obligated to perform, and (2) DOE compensated the agency for that activity.”  The same 
Bulletin goes on to define a “contract” as “an agreement that something specific is to be done in return 
for some payment or consideration.”     

Section 30.111(a) states that “Except where otherwise provided in the Act and these regulations, the 
claimant bears the burden of proving by a preponderance of the evidence the existence of each and 
every criterion necessary to establish eligibility under any compensable claim category set forth in § 
30.110.”  20 C.F.R.  § 30.111(a).

As noted above, the evidence supports that your husband was exposed to radiation while working for 
the U.S. Coast and Geodetic Survey at the Nevada Test Site in late 1951 and early 1952, that he was 
diagnosed with multiple myeloma in April 1993, and that you were married to him from March 7, 1953
until his death on November 5, 1999.  

It does not reasonably follow from the evidence in the file that his work at the Nevada Test Site must 
have been performed under a “contract” between the U.S. Coast and Geodetic Survey and the AEC.  
Government agencies are not private companies and often cooperate with and provide services for 
other agencies without reimbursement.  The DOE issued radiation badges to military personnel, 
civilian employees of other government agencies, and visitors, who were authorized to be on a site but 
were not DOE employees or DOE contractor employees.  No evidence has been submitted that your 
husband’s work at the Nevada Test Site was pursuant to a “contract” between the U.S. Coast and 
Geodetic Survey and the AEC and the DOE has specifically denied that his employing agency was a 
contractor or subcontractor at that time.  Therefore, there is no basis under the Act to pay compensation
benefits for his cancer.

For the foregoing reasons, the undersigned must find that you have not established your claim for 



compensation under the EEOICPA and hereby denies that claim.

Washington, DC

Richard Koretz

Hearing Representative

EEOICPA Fin. Dec. No. 43114-2003 (Dep’t of Labor, September 22, 2003)

FINAL DECISION AFTER REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended,  42 
U.S.C. § 7384 et seq. (EEOICPA or the Act). Since you submitted a letter of objection, but did not 
specifically request a hearing, a review of the written record was performed, in accordance with § 
30.312 of the implementing regulations.  20 C.F.R. § 30.312.

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision, in accordance with § 30.310 of the implementing regulations.  20 C.F.R. § 30.310.  In 
reviewing any objections submitted, under § 30.313 of the implementing regulations, the Final 
Adjudication Branch will review the written record, any additional evidence or argument submitted by 
the claimant, and conduct any additional investigation determined to be warranted in the case.  20 
C.F.R. § 30.313.

For the reasons set forth below, your claim for benefits is denied.

STATEMENT OF CASE

On March 18, 2003, you filed a claim for survivor benefits under the EEOICPA as the spouse of the 
employee.  On May 19, 2003, the Department of Justice (DOJ) verified that on May 31, 2002, you 
accepted compensation under § 4 of the Radiation Exposure Compensation Act in the amount of 
$75,000. 

42 U.S.C. § 7385j of the Energy Employees Occupational Illness Compensation Program Act states:  
“Except in accordance with § 7384u[1] of this title, an individual may not receive compensation or 
benefits under the compensation program for cancer and also receive compensation under the Radiation
Exposure Compensation Act (42 U.S.C. 2210 note) or § 1112 (c) of Title 38.”

The Denver district office advised you of the deficiencies in your claim and afforded you the 
opportunity to correct them.  There is no evidence in the file to indicate that you provided additional 
evidence to the district office for review. 

By a recommended decision dated July 2, 2003, the Denver district office recommended that your 
claim for benefits under the EEOICPA be denied.  In the recommendation, the district office found that:

1.      You filed a claim under EEOICPA on March 18, 2003; 
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2.      You did not establish entitlement under the EEOICPA as you did not receive an 
award from the Department of Justice under § 5 of RECA.  You have not provided 
evidence that your husband could be covered under the EEOICPA as an employee of 
the Department of Energy or Atomic Weapons facility.  You have not claimed that 
your husband had a medical condition other than stomach cancer, a condition for 
which you have already been awarded benefits as your husband’s eligible survivor, 
under § 4 of RECA as an on-site participant.

By your letter of July 30, 2003, you requested assistance from Daniel K. Akaka, United States Senate 
in “appealing the decision that denied me compensation as an eligible beneficiary of a covered 
employee under the Energy Employees’ Occupational Illness Compensation Program Act (EEOICPA)
….”  You did not state specific objections to the recommended decision.  You included medical and 
employment records with your letter to Senator Akaka.  

FINDINGS OF FACT

On May 31, 2002, you accepted compensation under § 4 of the RECA for your husband’s cancer.

The additional medical records do not indicate that your husband was diagnosed with a condition 
covered under the EEOICPA, other than cancer.

CONCLUSIONS OF LAW

In accordance with 20 C.F.R. §30.313, I have reviewed the record in this case and conclude that no 
further investigation is warranted. 

I find that the decision of the district office is supported by the evidence and the law, and cannot be 
changed based on the objections and the additional evidence you submitted.  As explained in § 
30.110(b) of the implementing regulations, “Any claim that does not meet all of the criteria for at least 
one of these categories, as set forth in these regulations, must be denied.” 20 C.F.R. § 30.110(b).  The 
undersigned hereby denies payment of lump sum compensation and medical benefits.

Washington, DC 

Linda M. Parker

Hearing Representative

[1] § 7384u states: “An individual who receives, or has received, $100,000 under section 5 of the Radiation Exposure 
Compensation Act (42 U.S.C. 2210 note) for a claim made under that Act (hereinafter in this section referred to as a 
“covered uranium employee”), or the survivor of that covered uranium employee if the employee is deceased, shall receive 
compensation under this section in the amount of $50,000.”

EEOICPA Fin. Dec. No. 10568-2003 (Dep’t of Labor, June 16, 2003)

REVIEW OF THE WRITTEN RECORD NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 



under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42
U.S.C. § 7384 et seq. (EEOICPA or the Act).  On March 29, 2003, you wrote to the FAB and filed an 
objection to the March 11, 2003 recommended decision of the Cleveland district office.  Your objection
has been considered by means of a review of the written record.

STATEMENT OF THE CASE

On September 24, 2002, you filed a claim (Form EE-2), for survivor benefits under the EEOICPA and 
identified bladder cancer as the diagnosed condition being claimed.  You submitted an employment 
history form (EE-3) in which you stated that Morrison Knudson Co. employed your husband from 
September 29, 1974 to February 28, 1976, General Dynamics employed your husband from September 
26, 1976 to November 24, 1976, and that Cleveland Wrecking employed your husband until May 31, 
1988[1].  You stated that your husband wore a dosimetry badge while employed.  You submitted a copy
of your husband’s death certificate which indicates he died on April 9, 1998 due to bladder cancer and 
renal failure.  You submitted a copy of your marriage certificate which shows that you were married to 
the deceased employee on June 14, 1956.  You submitted medical evidence which included Dr. Karen 
Harris’ December 30, 1997 needle aspirate report in which she diagnosed your husband with 
transitional cell carcinoma.  The medical evidence also included a copy of the Sewickley Valley 
Hospital discharge summary in which Dr. Scott Piranian diagnosed your husband with transitional cell 
carcinoma of the bladder with bony metastases and lymphatic metastases.  

On November 14, 2001, Department of Energy (DOE) representative Roger Anders advised the district
office via Form EE-5 that the employment history you provided contained information that was not 
accurate.  In an attachment, Mr. Anders advised that your husband worked at a portion of a facility 
whose activities came under the auspices of the DOE’s Naval Nuclear Propulsion Program.  The 
Cleveland district office issued a recommended decision on March 11, 2003, in which it concluded that
the evidence of record did not establish that your husband was a covered employee with cancer under §
7384l(9) of the EEOICPA because he was not a DOE employee or contractor employee at a DOE 
facility, nor an atomic weapons employee at an atomic weapons employer facility as those facilities are 
defined in §§ 7384l(4) and 7384l(12) of the EEOICPA.  42 U.S.C. §§ 7384l(4), 7384l(9), 7384l(12).  

OBJECTIONS

Section 30.310(a) of the EEOICPA implementing regulations provides that, “[w]ithin 60 days from the 
date the recommended decision is issued, the claimant must state, in writing, whether he or she objects 
to any of the findings of fact and/or conclusions of law contained in such decision, including HHS’s 
reconstruction of the radiation dose to which the employee was exposed (if any), and whether a hearing
is desired.”  20 C.F.R. § 30.310(a).  Section 30.312 of the EEOICPA implementing regulations provides
that, “[i]f the claimant files a written statement that objects to the recommended decision within the 
period of time allotted in § 30.310 but does not request a hearing, the FAB will consider any objections 
by means of a review of the written record.”  20 C.F.R. § 30.312.  On March 29, 2003, you wrote to the
FAB and advised that you objected to the recommended decision of the Cleveland district office.  You 
stated that your husband worked as a laborer dismantling the old atomic power plant at Shippingport, 
PA and he worked side by side with employees that were covered.  You stated that it was discrimination
for your husband not to be considered covered under the EEOICPA.  Your objection has been 
considered by means of review of the written record.

STATEMENT OF THE LAW
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The EEOICPA was established to provide compensation benefits to covered employees (or their 
eligible survivors) that have been diagnosed with designated illnesses incurred as a result of their 
exposure to radiation, beryllium, or silica, while in the performance of duty for the DOE and certain of 
its vendors, contractors and subcontractors.  The EEOICPA, at § 7384l(1), defines the term “covered 
employee” as (A) a covered beryllium employee, (B) a covered employee with cancer, and (C) to the 
extent provided in § 7384r, a covered employee with chronic silicosis (as defined in that section).  42 
U.S.C. §§ 7384l(1), 7384r.  To establish entitlement to benefits under the EEOICPA due to cancer, you 
must establish that the deceased employee contracted the cancer after beginning work at a DOE or 
atomic weapons employer facility.  42 U.S.C. § 73841(9).  The EEOICPA, at § 7384l(12)(A), defines 
the term DOE facility “as any building, structure, or premise, including the grounds upon which such 
building, structure, or premise is located…in which operations are, or have been, conducted by, or on 
behalf of, the Department of Energy (except for buildings, structures, premises, grounds, or operations 
covered by Executive Order No. 12344, dated February 1, 1982 (42 U.S.C. § 7158 note), pertaining to 
the Naval Nuclear Propulsion Program).”  42 U.S.C. § 7384l(12).  

It is the claimant’s responsibility to establish entitlement to benefits under the EEOICPA.  The 
EEOICPA regulation at § 30.111(a) states, “the claimant bears the burden of proving by a 
preponderance of the evidence the existence of each and every criterion necessary to establish 
eligibility under any compensable claim category set forth in § 30.110.  Proof by a preponderance of 
the evidence means that it is more likely than not that the proposition to be proved is true.  Subject to 
the exceptions expressly provided in the Act and these regulations, the claimant also bears the burden 
of providing to OWCP all written medical documentation, contemporaneous records, or other records 
and documents necessary to establish any and all criteria for benefits set forth in these regulations.”   20
C.F.R. §§ 30.110, 30.111(a).

After considering the written record of the claim and after conducting further development of the claim
as was deemed necessary, the FAB hereby makes the following:

FINDINGS OF FACT

1. You filed a claim for survivor benefits under the EEOICPA on September 24, 2001. 

2. Your husband was employed at the Shippingport Atomic Power Plant with the portion of the 
facility whose activities came under the auspices of the Department of Energy’s Naval Nuclear 
Propulsion Program. 

3. Dr. Karen Harris diagnosed your husband with transitional cell carcinoma on December 30, 
1997. 

4. Your husband died on April 9, 1998, due to bladder cancer and renal failure. 

5. You are the surviving spouse of [Employee]. 

Based on the above-noted findings of fact in this claim, the FAB hereby also makes the following:

CONCLUSION OF LAW

Pursuant to § 7384l(12)(A) of the EEOICPA and § 30.5(v)(1) of the implementing regulations, 



employees engaged in Naval Nuclear Propulsion Program activities are excluded from coverage under 
the EEOICPA.  The evidence of record establishes that your husband was a Naval Nuclear Propulsion 
Program employee; therefore he does not meet the definition of a covered employee with cancer as 
defined in § 7384l(9) of the EEOICPA and § 30.210 of the implementing regulations.  Because your 
husband was not a covered employee with cancer, your claim for benefits is denied.

Washington, DC

Thomasyne L. Hill

Hearing Representative

Final Adjudication Branch

[1] The beginning date indicated on the employment history form was distorted during the creation of the claim record.

EEOICPA Fin. Dec. No. 15444-2003 (Dep’t of Labor, August 19, 2003)

REVIEW OF THE WRITTEN RECORD NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claims for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  On July 22, 2003, [Claimant 3] wrote to the FAB and 
filed objections to the June 26, 2003 recommended decision.  On July 26, 2003, [Claimant 2] 
submitted additional evidence in support of his claim for benefits under the EEOICPA.  The objections 
and additional evidence have been considered by means of a review of the written record.

STATEMENT OF THE CASE

On November 21, 2001, [Claimant 1], filed a claim for benefits as the surviving spouse of the 
deceased employee under the EEOICPA.  On November 21, 2001 and December 26, 2001, [Claimant 
2] and [Claimant 3] respectively filed claims for survivor benefits as the surviving children of the 
deceased employee under the EEOICPA.  The claimants identified lung and kidney cancer as the 
diagnosed conditions on which their claims were based.  [Claimant 1] submitted an employment 
history form (Form EE-3) in which she stated that Bethlehem Steel Co. employed the deceased 
employee in March 1950.  The claimants submitted a copy of a death certificate which shows the 
employee died on May 11, 1970, due to lung and kidney cancer and that [Claimant 1] was his 
surviving spouse.  [Claimant 1] submitted a copy of a marriage certificate which shows she married 
the deceased employee on September 1, 1951.  [Claimant 2] and [Claimant 3] submitted copies of 
their birth certificates which show the deceased employee was their father.  The claimants submitted a 
copy of Dr. R. Medina’s July 10, 1968 pathology report in which he diagnosed the deceased employee 
with clear cell adenocarcinoma of the kidney.  

On June 20, 2002, Department of Energy (DOE) representative Roger Anders advised, via Form EE-5, 
that the DOE had no employment information regarding the deceased employee.  Subsequently on July
10, 2002, Mr. Anders advised, via Form EE-5, that the employment history provided by the claimants 
was correct, but that DOE had additional employment information that was relevant to the claim.  In an
attached statement, Mr. Anders advised that Bethlehem Steel (Lackawanna, NY) employed the 
deceased employee from July 26, 1945 to September 8, 1945 and from March 22, 1950 to November 



27, 1969.  [Claimant 1] submitted an employment affidavit form (Form EE-4) in which she stated that 
Bethlehem Steel employed the deceased employee from March 22, 1950 to 1969 as a boiler repairman. 

On October 30, 2002, the Cleveland district office referred the evidence of record to the National 
Institute of Occupational Safety and Health (NIOSH) to assist in determining if the employee’s cancer 
was, at least as likely as not, related to his employment at Bethlehem Steel.  On November 19, 2002, 
NIOSH informed the claimants of the receipt of their claims for benefits under the EEOICPA and 
provided them an explanation of the dose reconstruction procedures.  On May 20, 2003, [Claimant 1] 
and [Claimant 3] each signed a Form OCAS-1, indicating that they had reviewed the NIOSH Draft 
Report of Dose Reconstruction and agreed that it identified all of the relevant information they 
provided to NIOSH.  On May 21, 2003, [Claimant 2] signed Form OCAS-1 indicating that he had 
reviewed the NIOSH Draft Report of Dose Reconstruction and agreed that it identified all of the 
relevant information he provided to NIOSH.  On May 29, 2003, NIOSH provided the district office 
with the Final Report of Dose Reconstruction under the EEOICPA.  

Based upon the evidence of record, the Cleveland district office issued a recommended decision on 
June 26, 2003, in which it found that:

1.      [Claimant 1], [Claimant 3], and [Claimant 2] each filed a claim for survivor benefits on 
November 21, 2001, December 26, 2001 and November 21, 2001 respectively.

2.      [Claimant 1] is the surviving spouse of [Employee], as she was married to him at the time of and
for at least one year immediately prior to his death.  There is no evidence that there is a living minor 
child of [Employee].

3.      [Employee] had covered employment and worked at Bethlehem Steel in Lackawanna, NY during
a covered period.

4.      On July 10, 1968, [Employee] was diagnosed with kidney cancer which metastasized to the 
lungs, ribs, cerebral area and abdominal area.

5.      The diagnosis of cancer was after [Employee] began covered employment.

6.      NIOSH reported annual dose estimates for the kidney cancer from the date of initial radiation 
exposure during covered employment, to the date of the cancer’s first diagnosis.  A summary and 
explanation of information and methods applied to produce these dose estimates, including the 
claimants’ involvement through an interview and review of the dose report, are documented in the 
“NIOSH Report of Dose Reconstruction under EEOICPA,” dated May 29, 2003.

7.      Based on the dose reconstruction performed by NIOSH, the Cleveland district office calculated 
the probability of causation (the likelihood that the cancer was caused by radiation exposure incurred 
while working at a covered facility) for the kidney cancer.  The Cleveland district office determined 
that the kidney cancer was “at least as likely as not” (a 50% or greater probability) related to 
employment at the covered facility, as required by the EEOICPA.

In light of its findings of fact in connection with this claim, the district office made the following 
conclusions of law:



[Employee] was a covered employee under § 7384l(1)(B) of the EEOICPA as he was a covered 
employee with cancer as that term is defined by § 7384l(9)(B) of the EEOICPA.  42 U.S.C. § 7384l(1)
(B), 7384l(9)(B).  

NIOSH performed dose reconstruction estimates in accordance with § 7384n(d) of the EEOICPA and §
82.26 of the HHS regulations.  42 U.S.C. § 7384n(d), 42 C.F.R. § 82.26.  The Department of Labor 
completed the Probability of Causation calculation in accordance with § 7384n(c)(3) of the EEOICPA 
and § 30.213 of the EEOICPA regulations, which references subpart E of 42 C.F.R. Part 81.  42 U.S.C. 
§ 7384n(c)(3), 20 C.F.R. 30.213.

As [Employee] was a covered employee and is now deceased, his survivor is entitled to compensation 
of $150,000.00, pursuant to § 7384s(a)(1) of the EEOICPA.  42 U.S.C. § 7384s(a)(1).  [Claimant 1] is 
the spouse of [Employee], pursuant to § 7384s(e)(3)(A) of the EEOICPA.  42 U.S.C. § 7384s(e)(3)
(A).  As there is no evidence of a living minor child of [Employee], the exception provided by § 
7384s(e)(1)(F) of the EEOICPA does not apply and pursuant to § 7384s(e)(1)(A) of the EEOICPA, 
[Claimant 1] is thus entitled to the aforementioned compensation of $150,000.00.  42 U.S.C. §§ 
7384ls(e)(1)(F), 7384s(e)(1)(A).  

On July 28, 2003, the Final Adjudication Branch received written notification from [Claimant 1] 
waiving any and all objections to the recommended decision.  

OBJECTIONS 

Section 30.310(a) of the EEOICPA implementing regulations provides that, “[w]ithin 60 days from the 
date the recommended decision is issued, the claimant must state, in writing, whether he or she objects 
to any of the findings of fact and/or conclusions of law contained in such decision, including HHS’s 
reconstruction of the radiation dose to which the employee was exposed (if any), and whether a hearing
is desired.”  20 C.F.R. § 30.310(a).  On July 22, 2003, [Claimant 3] filed written objections to the June
26, 2003 recommended decision.  In her letter, [Claimant 3] described the mental and financial 
hardship she experienced after her father’s death.  She also advised she was concerned that if her 
mother “passes on,” the case may be subjected to closure and she may never see the funds due her.  On 
July 26, 2003, [Claimant 2] submitted a copy of his birth certificate and high school diploma to the 
FAB for review.  He stated in his letter that he considered himself a minor going to school and that he 
graduated in June 1972. 

Section 30.313 of the EEOICPA implementing regulations provides that, in reviewing any objections 
submitted the Final Adjudication Branch will review the written record, any additional evidence or 
argument submitted by the claimant, and conduct any additional investigation determined to be 
warranted in the case.  20 C.F.R. § 30.313.  

After considering the written record of the claim forwarded by the Cleveland district office, the 
objections of [Claimant 3] and the evidence submitted by [Claimant 2], the FAB hereby makes the 
following: 

FINDINGS OF FACT

1.      [Claimant 1] and [Claimant 2] filed claims for survivor benefits on November 21, 2001.  
[Claimant 3] filed a claim for survivor benefits on December 26, 2001. 



2.      The Department of Energy confirmed that the deceased employee was employed from July 26, 
1945 to September 8, 1945 and from March 22, 1950 to November 27, 1969, by Bethlehem Steel 
(Lackawanna, NY), an atomic weapons employer.[1]

3.      The deceased employee was diagnosed with clear cell adenocarcinoma of the kidney on July 10, 
1968.

4.      The deceased employee died on May 11, 1970, due to lung and kidney cancer.

5.       [Claimant 1] was married to the deceased employee on September 1, 1951, and was his spouse 
at the time of death.

6.      On May 29, 2003, NIOSH completed a Final Report of Dose Reconstruction under the EEOICPA 
based on the evidence of record provided by the Cleveland district office.  The Final Adjudication 
Branch independently analyzed the information in that report and confirmed the 52.34% probability 
determined by NIOSH.  

Based on the above-noted findings of fact in this claim, the FAB hereby also makes the following:

CONCLUSIONS OF LAW

To establish eligibility for compensation as a result of cancer, it must first be established that the 
deceased employee was: (1) a member of the Special Exposure Cohort (SEC) who was a DOE 
employee, a DOE contractor employee, or an atomic weapons employee who contracted a specified 
cancer after beginning such employment; or (2) a DOE employee, a DOE contractor employee or an 
atomic weapons employee who contracted cancer (that has been determined pursuant to guidelines 
promulgated by Health and Human Services, “to be at least as likely as not related to such 
employment”), after beginning such employment.  42 U.S.C. § 7384l(9) and 20 C.F.R. § 30.210.  

Section 7384s(e)(1) of the EEOICPA provides that: “[i]n the case of a covered employee who is 
deceased at the time of payment of compensation under this section, whether or not the death is the 
result of the covered employee’s occupational illness, such payment may be made only as follows:

(A) If the covered employee is survived by a spouse who is living at the time of payment, such 
payment shall be made to such surviving spouse.

(B) If there is no surviving spouse described in subparagraph (A), such payment shall be made in equal 
shares to all children of the covered employee who are living at the time of payment.

[Employee] was an atomic weapons employee as defined by § 7384l(3) of the EEOICPA and he was a 
covered employee with cancer as defined by § 7384l(9)(B) as his renal cancer was at least as likely as 
not caused by his employment at an AWE facility, within the meaning of § 7384n of the Act.  42 U.S.C.
§§ 7384l(3), 7384l(9)(B), 7384n.  [Claimant 1] is entitled to compensation benefits in the amount of 
$150,000.00 as the eligible surviving spouse of [Employee] in accordance with §§ 7384s(a) and 
7384s(e) of the EEOICPA.  42 U.S.C. §§ 7384s(a), 7384s(e).  Additionally, [Claimant 3] and 
[Claimant 2] are surviving children of [Employee] but they are not entitled to benefits under the 
EEOICPA pursuant to § 7384s(e)(1)(B), which states that only “[if] there is no surviving spouse…
payment shall be made in equal shares to all children of the covered employee who are living at the 
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time of payment.”  42 U.S.C. § 7384s(e)(1)(B).  

Washington, DC

Thomasyne L. Hill 

Hearing Representative

Final Adjudication Branch

[1] U.S. Department of Energy. Bethlehem Steel.  Worker Advocacy Facility List.  Available: 
http://tis.eh.doe.gov/advocacy/faclist/showfacility.cfm [retrieved August 8, 2003].

EEOICPA Fin. Dec. No. 34771-2003 (Dep’t of Labor, July 21, 2003)

REVIEW OF THE WRITTEN RECORD AND NOTICE OF FINAL DECISION 

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claim for benefits is
denied.  

STATEMENT OF THE CASE

On August 14, 2002, you filed a Form EE-2 (Survivor’s Claim for Benefits under EEOICPA) seeking 
compensation as the eligible surviving beneficiary of your husband, [Employee].  On the EE-2 form, 
you indicated that he had been diagnosed with colon cancer.  In support of your claim, you submitted 
medical evidence that confirmed the diagnosis of the claimed condition.  You also indicated that 
[Employee] was a member of the Special Exposure Cohort having been employed at the West 
Kentucky Wildlife Management area near the Paducah Gaseous Diffusion Plant.

On September 10, 2002, the district office advised you that the corporate verifier, Oak Ridge Institute 
for Science and Education, had sent notice to the district office that it had no employment records for 
[Employee], and that the Social Security Earnings statement and affidavits submitted detail 
employment for the Department of Fish and Wildlife for the State of Kentucky.  The district office 
requested that you provide proof of employment with a contractor or subcontractor for the Department 
of Energy (DOE) within thirty days.  You did not respond to this request.   

The district office reviewed the record and found that you submitted a claim for compensation under 
the EEOICPA.  It was further found that no evidence was submitted that supported the claim that 
[Employee] had been employed at a facility covered under the Act.  Therefore, on October 30, 2002, 
the district office recommended the denial of your claim.

Section 30.316(b) of the EEOICPA implementing regulations states that if the claimant files objections 
to all or part of the recommended decision, the FAB reviewer will issue a decision on the claim after 
either the hearing or the review of the written record, and after completing such further development of
the case as he or she may deem necessary.   20 C.F.R. § 30.316(b).  On November 19, 2002, the Final 
Adjudication Branch received your letter of appeal.  In your statement of appeal, you objected to the 
conclusion that you did not submit evidence establishing employment at a covered facility for 



[Employee].  On May 21, 2003, you submitted additional evidence regarding employment for 
[Employee].  This additional evidence consisted of a licensing agreement between the Commonwealth 
of Kentucky and the U.S. Atomic Energy Commission dated October 22, 1959, and a 1989 wildlife 
compliance inspection of the area conducted by the General Services Administration.

FINDINGS OF FACT

1. You filed a claim for compensation as an eligible surviving beneficiary of [Employee]. 

2. [Employee] was employed by the Kentucky Department of Fish and Wildlife Resources. 

3. The Department of Energy indicated that there was no record of [Employee]’s employment at 
the Paducah Gaseous Diffusion Plant. 

4. You did not establish that there was a contractual relationship between the State of Kentucky, 
Department of Fish and Wildlife Resources and the Department of Energy.  

CONCLUSIONS OF LAW

In determining whether [Employee] was employed by a Department of Energy contractor due to 
services being rendered pursuant to a contract, the Final Adjudication Branch must examine two critical
issues.  Firstly, we must establish how a DOE contactor is defined under the Act.  Secondly, we must 
determine the nature of the agreement between the parties, and if that agreement contains the essential 
elements of a contract, i.e., mutual intent to contract and the exchange of consideration or payment.  

I conclude that the employee was not a DOE contractor employee.  The EEOICPA program has 
established how a DOE contractor and subcontractor are to be defined.  Program bulletin 03-27 sets 
forth the following definitions:

Contractor – An entity engaged in a contractual business arrangement with the Department of Energy 
to provide services, produce materials or manage operations at a beryllium vendor or Department of 
Energy facility.  

Subcontractor – An entity engaged in a contracted business arrangement with a beryllium vendor 
contractor or a contractor of the Department of Energy to provide a service at a beryllium vendor or 
Department of Energy facility.  EEOICPA Bulletin No. 03-27,  2003.

Therefore, an entity must be engaged in a contractual business arrangement to provide services to the 
DOE in order to be a contractor or subcontractor.   

The evidence submitted does not support the claim that [Employee]’s employer, the Kentucky 
Department of Fish and Wildlife Resources, had contracted with the Atomic Energy Commission or 
DOE to provide management and operating, management and integration, or environmental 
remediation at the facility.  Consequently, [Employee]’s employer does not meet the definition of a 
DOE contractor.  Furthermore, the mere existence of a formal written document authorizing a state or 
federal entity to perform work for DOE does not automatically make the entity a DOE contractor if the 
document and arrangement lack the elements necessary to constitute a contract.  The license in this 
case permitted the state of Kentucky, Department of Fish and Wildlife Resources to utilize DOE land as



a field trial area.

The Act is clear that its provisions extend compensation only to certain employees.  These “covered 
employees” are defined as covered employees with cancer, covered beryllium employees, and covered 
employees with silicosis.   The definition of a covered employee with cancer (who is a member of the 
Special Exposure Cohort[1]) is found in § 7384l(9)(A) of the Act.  That section states that in order to 
be considered a covered employee with cancer one must have been a Department of Energy employee 
or contractor employee who contracted the cancer after beginning employment at a Department of 
Energy facility, or an atomic weapons employee who contracted cancer after beginning employment at 
an atomic weapons facility.   42 U.S.C. § 7384l(9)(A).  

Based on the review of the record, the undersigned hereby concludes that the record supports the 
finding that [Employee] did not have covered employment as defined under the Act.  Because you 
have not established, with the required evidence, employment covered under the EEOICPA, your claim
for compensation must be denied. 

Washington, DC 

David E. Benedict         

Hearing Representative

[1] The Special Exposure Cohort differs from other Department of Energy and atomic weapon employees in that is 
comprised of individuals who were so employed for a number of work days aggregating at least 250 work days before 
February 1, 1992, at a gaseous diffusion plant located in Paducah, Kentucky, Portsmouth, Ohio, or Oak Ridge, Tennessee, 
and, during such employment were monitored through the use of dosimetry badges; or worked in a job that had exposures 
comparable to a job that is or was monitored through the use of dosimetry badges.  The Cohort also includes employees that
were employed before January 1, 1974, by the Department of Energy or a Department of Energy contractor or subcontractor
on Amchitka Island, Alaska, and was exposed to ionizing radiation in the performance of duty related to the Long Shot, 
Milrow, or Cannikin underground nuclear tests.  Individuals designated as a member of the Special Exposure Cohort by the 
President for purposes of the compensation program under section 7384q of this title are also included.  42 U.S.C. § 
7384l(9)(A); 42 U.S.C. § 7384l(14).

EEOICPA Fin. Dec. No. 10006507-2006 (Dep’t of Labor, November 25, 2009)

NOTICE OF FINAL DECISION FOLLOWING REVIEW OF THE WRITTEN RECORD

This decision of the Final Adjudication Branch (FAB) concerns the above claim for impairment 
benefits under Part E of the Energy Employees Occupational Illness Compensation Program Act of 
2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons stated below, the claim for an 
impairment award is accepted.  

STATEMENT OF THE CASE

On June 10, 2003, the employee filed a claim for benefits under Part B of EEOICPA as a uranium 
worker.  On December 10, 2003, FAB issued a final decision in which it found that the employee was a
uranium worker who had received $100,000.00 under section 5 of the Radiation Exposure 
Compensation Act (42 U.S.C. § 2210 note) for pneumoconiosis, pulmonary fibrosis and fibrosis of the 
lung.  Therefore, FAB concluded that the employee was entitled to a lump-sum award of $50,000.00 
under Part B and medical benefits for his pneumoconiosis, pulmonary fibrosis and fibrosis of the lung, 



retroactive to June 10, 2003.  

On February 14, 2005, the employee filed a claim under Part E for pneumoconiosis, fibrosis of the lung
and pulmonary fibrosis.  On June 7, 2006, FAB issued a final decision finding that the employee’s 
pneumoconiosis, pulmonary fibrosis and fibrosis of the lung were due to work-related exposure to 
toxic substances.  Therefore, FAB concluded that the employee was entitled to medical benefits for the 
covered illnesses of pneumoconiosis, pulmonary fibrosis and fibrosis of the lung under Part E of 
EEOICPA.  On December 13, 2006, FAB issued another final decision in which it found that the 
employee had a 25% permanent impairment of the whole body as a result of his accepted 
pneumoconiosis, pulmonary fibrosis and fibrosis of the lung, and awarded him $62,500.00 in 
impairment benefits under Part E of EEOICPA.

On April 3, 2008, the employee filed another claim for benefits under Part E of EEOICPA, for 
squamous cell cancer of the right upper lobe of the lung.  By final letter decision dated October 23, 
2008, the district office accepted that the employee’s lung cancer was a consequence of his accepted 
pneumoconiosis, pulmonary fibrosis and fibrosis of the lung.

On January 22, 2009, the district office received the employee’s claim for an increased impairment 
award.  In his letter to the district office, the employee indicated that he wished to have the Department 
of Labor arrange for a qualified physician to perform the impairment evaluation.  Accordingly, to 
determine the employee’s impairment rating (the percentage rating representing the extent of whole 
body impairment, based on the organ and body functions affected by his covered illnesses), his case 
was referred for review to a district medical consultant (DMC).  In a medical report dated April 7, 
2009, the DMC stated that the employee had reached maximum medical improvement for his accepted 
pneumoconiosis, pulmonary fibrosis, fibrosis of the lung and lung cancer.  Using the American Medical
Association’s Guides to the Evaluation of Permanent Impairment (AMA’s Guides), and based on 
pulmonary function tests performed on January 15, 2009, the DMC concluded that the employee had a 
26% whole body impairment as a result of his covered illnesses.

In a letter dated June 17, 2009, the employee indicated that he had not filed for or received any money 
under a state workers’ compensation program or related to a tort action for his covered illnesses.  

On August 17, 2009, the Denver district office issued a recommended decision in which it found that 
the employee had a 26% whole body impairment attributable to his pneumoconiosis, pulmonary 
fibrosis, fibrosis of the lung and lung cancer.  Therefore, the district office recommended that the 
employee be awarded compensation in the amount of $65,000.00, less the $62,500.00 that was 
previously awarded, under Part E of EEOICPA.

OBJECTION

On August 28, 2009, FAB received the employee’s objection to the recommended decision, in which he
indicated that he would forward an impairment evaluation from another physician.  Thereafter, the 
employee submitted a September 10, 2009 medical report by Dr. Karen B. Mulloy, an osteopath, in 
which she concluded that the employee had reached maximum medical improvement.  Dr. Mulloy used
the AMA’s Guides and opined that the employee had a Class 3 impairment due to an FEV1 of 58% of 

predicted.  See AMA’s Guides, table 5-12, page 107.  In addition, Dr. Mulloy identified the need for 
oxygen and reduced oxygen saturation, and indicated that the employee’s covered illnesses interfered 
with some of his activities of daily living, such as walking up stairs and doing activities around the 



house that require any exertion.  Based upon the foregoing, Dr. Mulloy concluded that the employee 
had a permanent impairment of 35% of the whole body as a result of his accepted pneumoconiosis, 
pulmonary fibrosis, fibrosis of the lung and lung cancer.

The employee also submitted an October 7, 2009 medical report by Dr. Annyce Mayer.  In that report, 
Dr. Mayer opined that the employee had a Class 3 impairment based on a limitation in his exercise 
tolerance, at least in part related to respiratory abnormalities.  Dr. Mayer also stated that the employee 
had a gas exchange abnormality that required the use of oxygen and that he does not perform activities 
that require much exertion.  Dr. Mayer did not indicate that the employee had reached maximum 
medical improvement or provide an opinion on the percentage of his whole person impairment as a 
result of his respiratory problems.

After considering the evidence of record, FAB hereby makes the following:

FINDINGS OF FACT

1. On June 7, 2006, FAB issued a final decision finding that the employee’s pneumoconiosis, 
pulmonary fibrosis and fibrosis of the lung were due to exposure to toxic substances, accepted 
his claim under Part E of EEOICPA and awarded him medical benefits for his covered 
illnesses.  

2. On December 13, 2006, FAB issued another final decision finding that the employee had a 
permanent impairment of 25% of the whole body due to his covered illnesses of 
pneumoconiosis, pulmonary fibrosis and fibrosis of the lung and awarded him $62,500.00 in 
impairment benefits. 

3. By letter decision dated October 23, 2008, the district office accepted that the employee’s lung 
cancer was a consequence of his accepted pneumoconiosis, pulmonary fibrosis and fibrosis of 
the lung. 

4. Based on the Fifth Edition of the AMA’s Guides, the medical evidence establishes that the 
impairment rating attributed to the employee’s pulmonary conditions is 35%. 

5. The employee has not received any settlement or award from a tort suit or state workers’ 
compensation claim in connection with his covered illnesses. 

Based on the above-noted findings of fact, FAB hereby also makes the following:

CONCLUSIONS OF LAW

Once a recommended decision on impairment has been issued and forwarded to the FAB, the employee
may submit new medical evidence or an additional impairment evaluation to challenge the impairment 
determination in the recommended decision.  When this occurs, the FAB reviewer must take many 
variables into consideration when weighing impairment evaluations for probative value.  In general, 
probative means “believable” and the FAB reviewer evaluates each report to determine which one, on 
the whole, is more believable based on the medical rationale provided and the evidence at hand.  
Federal (EEOICPA) Procedure Manual, Chapter 2-1300.10 (May 2009).  The FAB reviewer will 
determine the minimum impairment rating after he or she has evaluated all relevant evidence and 



argument in the record.  20 C.F.R. § 30.908(c) (2009).

The AMA’s Guides, at page 107, indicates that 

The classification system in Table #5-12 considers only pulmonary function measurements for an 
impairment rating.  It is recognized that pulmonary impairment can occur that does not significantly 
impact pulmonary function and exercise results but that does impact the ability to perform activities of 
daily living. . . .  In these limited cases, the physician may assign an impairment rating based on the 
extent and severity of pulmonary dysfunction and the inability to perform activities of daily living.

All three doctors identified pulmonary function test results that indicated the employee has an 
impairment at the lower end of Class 3.  However, Dr. Mayer and Dr. Mulloy identified the need for 
oxygen and indicated that the employee’s accepted pneumoconiosis, pulmonary fibrosis, fibrosis of the 
lung and lung cancer affect his activities of daily living, while the DMC only considered the results of 
pulmonary function tests.  

As Dr. Mulloy considered additional issues in evaluating the employee’s impairment, FAB concludes 
that Dr. Mulloy’s impairment report has greater probative value than the report relied upon by the 
district office.  Thus, FAB concludes that the employee has a permanent impairment that is due to the 
covered illnesses of pneumoconiosis, pulmonary fibrosis, fibrosis of the lung and lung cancer, and that 
his impairment rating is 35%. 

FAB further concludes that the employee is entitled to $2,500 for each percentage point of his 
impairment rating of 35%, and that the employee is entitled to compensation for impairment in the 
amount of $87,500.00, less the previously awarded $62,500.00, pursuant to 42 U.S.C. § 7385s-2(a)(1). 
Accordingly, FAB awards the employee net impairment benefits of $25,000.00 under Part E of 
EEOICPA.

Washington, DC

Tom Daugherty

Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 10010178-2007 (Dep’t of Labor, March 25, 2008)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This decision of the Final Adjudication Branch (FAB) concerns the employee’s claim for impairment 
benefits under Part E of the Energy Employees Occupational Illness Compensation Program Act of 
2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons stated below, the claim for an 
impairment award under Part E is approved.  A decision on the claim for wage-loss benefits under Part 
E of EEOICPA is deferred pending further development.

STATEMENT OF THE CASE



On June 7, 2002, the employee filed claims for benefits under Part B and former Part D of EEOICPA.  
On February 23, 2007, the FAB issued a final decision finding that he was employed by a covered 
Department of Energy (DOE) contractor at the Portsmouth Gaseous Diffusion Plant from May 11, 1953
to November 16, 1954; that he was diagnosed with kidney cancer on August 5, 1976, lung cancer on 
January 22, 2001, colon cancer on March 30, 2001, rectal cancer on October 22, 2001, and prostate 
cancer on November 10, 2004; that these cancers were at least as likely as not related to radiation 
exposure during his employment at a DOE facility; and that they were also related to his exposure to 
toxic substances during his employment at a DOE facility.  As a result, the FAB found that the 
employee was entitled to benefits under both Parts B and E of EEOICPA.

Earlier on January 16, 2007, the district office received the employee’s claim for wage-loss benefits 
and an impairment award under Part E of EEOICPA.  In support of his claim, the employee submitted a
pulmonary function analysis, dated February 28, 2007, from Kennewick General Hospital, which 
indicated that his FVC was 91% of normal, FEV-1 was 42% of normal,  and DLCO was 56% of 
predicted.  In a March 5, 2007 medical report, Dr. Arthur Cain identified lowered creatinine levels, 
post-radiation rectal pain, urinary frequency, and erectile dysfunction.  

To determine the percentage rating representing the extent of whole person impairment, based on the 
organ and body functions affected by the employee’s covered illness, the case was referred for review 
to a District Medical Consultant (DMC).  The DMC submitted a medical report, dated June 30, 2007, 
which indicated that the employee had reached maximum medical improvement for all of his covered 
illnesses.  Using the Fifth Edition of the American Medical Association’s Guides to the Evaluation of 
Permanent Impairment (the Guides), the DMC opined that the employee had 10% impairment of the 
whole person due to his kidney cancer, based on the loss of one kidney and satisfactory kidney 
functions.  For the employee’s prostate cancer, the DMC found that there was a Class 1 impairment due
to prostate and seminal vesicle dysfunction signs and symptoms, that the employee had not had 
surgery, and that he did not require continuous treatment.  The DMC found that there was 5% 
impairment of the whole person due to dysfunction secondary to radiation treatment for the prostate 
cancer.  Regarding the employee’s rectal cancer, the DMC found that there was Class 1 impairment 
based on no need for further treatment, no further complications, no diarrhea and no residual findings.  
The DMC found that there was 0% impairment of the whole person due to radiation treatment for the 
colon cancer.  Finally, as for the employee’s lung cancer, the DMC found that his FVC was 91% of 
normal and his FEV-1 was 42% of normal, and that that placed him in Class 2 (Table 5-12, page 107 of
the Guides).  The DMC found that there was 10% impairment of the whole person due to the lung 
condition.  However, the DMC indicated that 50% of this last impairment should be attributed to the 
employee’s smoking and non-covered illness emphysema.  Using the Combined Values Chart on page 
604 of the Guides, 10% for kidney cancer, 5% for prostate cancer, 0% for colon cancer, and 5% 
impairment for the lung cancer equates to a 19% impairment of the whole person.  

In a letter dated July 13, 2007, the employee indicated that he had not filed for or received any money 
from a state workers’ compensation program or related to a tort action for any of his covered illnesses.  

On August 4, 2007, the Cleveland district office issued a recommended decision to award the employee
Part E benefits for a 19% whole person impairment attributable to his kidney, colon/rectal, lung, and 
prostate cancers.  The district office recommended that he receive an impairment award in the amount 
of $47,500.00, and deferred making a recommendation on the employee’s claim for wage-loss pending 
further development.

OBJECTIONS



On September 27, 2007, the FAB received the written objections of the employee’s authorized 
representative and a request for an oral telephonic hearing, which was held on November 27, 2007.  A 
review of the written objections, an October 4, 2007 impairment evaluation performed by Dr. David P. 
Suchard, Dr. Suchard’s testimony during the telephonic hearing, and evidence the representative 
submitted subsequent to the hearing reveals the following:

In his October 4, 2007 evaluation and hearing testimony, Dr. Suchard indicated that the employee had 
reached maximum medical improvement for all of his covered illnesses.  Using the Fifth Edition of the 
Guides, he found that the employee’s FVC was 91% of normal, FEV-1 was 42% of normal, and DLCO 
was 56% of predicted, and placed him in Class 3 (Table 5-12 on page 107 of the Guides).  Dr. Suchard 
concluded that the employee had a 40% impairment of the whole person based on his lungs.  Dr. 
Suchard found that based on the loss of one kidney, no evidence of recurrence of cancer, occasional 
sharp pains associated with the surgical scar, and serum creatine reduction to 46 ml/min, that the 
employee was in the mid-range of a Class 2 impairment (Table 7-1, page 146), resulting in a 23% 
whole person impairment based on the employee’s kidneys.  Regarding the employee’s colorectal 
cancer, Dr. Suchard found that there was a Class 1 impairment based on a condition that required 
surgery and the need for ongoing periodic surveillance colonoscopies and the risk of developing new or
recurrent colorectal cancer (Table 6-4, page 128).  Dr. Suchard found that there was a 5% whole person
impairment because of dysfunction secondary to radiation and treatment for the colon cancer.

For the prostate cancer, Dr. Suchard found that the employee had an anal impairment associated with 
his radiation-induced proctitis and that this was a Class 2 impairment due to signs and symptoms of 
organic anal disease or anatomic loss or alteration associated with continual anal symptoms 
incompletely controlled by treatment (Table 6-5 on page 131).  Dr. Suchard found that there was a 15%
whole person impairment related to this anal disease.  Due to lower urinary tract function associated 
with the employee’s prostate cancer, Dr. Suchard found a Class 1 impairment due to lower urinary 
symptoms of urinary frequency, nocturia, and urinary hesitancy with decreased force of the urinary 
stream (Table 7-4 on page 153), resulting in a 5% whole person impairment related to his 
radiation-induced obstructive urethral disease.  Based on his reduced sexual function, Dr. Suchard also 
found a Class 1 impairment due to difficulties in maintaining an erection of sufficient rigidity and 
duration for sexual intercourse (Section 7.7 on page 156), resulting in a 10% whole person impairment 
related to decreased penile function.  However, because the Guides direct the evaluator to decrease the 
percentage impairments concerning male reproductive organs by 50% for men over 65, Dr. Suchard 
found that the employee only had a 5% whole person impairment with regard to his decreased penile 
function.  Using the Combined Values Chart on page 604 of the Guides, Dr. Suchard concluded that 
15% for anal disease, 5% for urethral disease, and 5% for sexual dysfunction equated to a 23% 
impairment to the whole person for the employee’s prostate cancer.

Using the same Combined Values Chart, Dr. Suchard concluded that 40% for the lung cancer, 23% for 
the kidney cancer, 5% for the colon cancer, and 23% for the prostate cancer equated to a 67% 
impairment of the whole person due to all of the employee’s covered illnesses.  Subsequent to the 
hearing, the authorized representative submitted a pulmonary function analysis dated November 29, 
2007 and the results of a December 11, 2007 endoscopy.  In an email dated December 21, 2007, Dr. 
Suchard indicated that the “pulmonary condition remains Class 2, no change in impairment 
assessment.”  He also indicated that the employee continued to have a 5% whole person impairment 
with regard to his Class 1 colorectal disorder impairment.

On the other hand and as noted above, in his June 30, 2007 report, the DMC noted that the employee’s 
FVC was 91% of normal and FEV-1 was 42% of normal, and placed him in Class 2.  However, Table 



5-12 of the Guides states that if the FEV-1 is between 41% and 59%, this would place an individual in 
Class 3.  Also, the DMC did not consider the DLCO test results, which were 56% of predicted and 
would also place an individual in Class 3.  Finally, the FAB notes that the DMC apportioned the 
impairment of the employee’s lungs to reflect the presence of a non-covered illness (emphysema).  
Regarding his kidney cancer, the FAB notes that the DMC did not take into consideration the pain from
the surgical site and the lowered serum creatine level.  In addition, he did not consider the need for 
ongoing periodic surveillance colonoscopies and the risk of developing new or recurrent colorectal 
cancer.  Finally, the FAB notes that the DMC did not consider any impairment that resulted from the 
employee’s anal problems that were associated with radiation-induced proctitis, lower urinary tract 
functions associated with prostate cancer, and reduced sexual function. 

Once a recommended decision on impairment has been issued, an employee may submit new medical 
evidence or an additional impairment evaluation to challenge the determination of the impairment in 
the recommended decision.  When this occurs, the FAB reviewer must take many variables into 
consideration when weighing the probative value of competing impairment evaluations.  While by no 
means exhaustive, the FAB reviewer considers whether the physician possesses the requisite skills and 
requirements to provide a rating; whether the evaluation was conducted within 1 year of its receipt by 
DEEOIC; whether it addresses the covered illness; and whether the whole body percentage of 
impairment is listed with a clearly rationalized medical opinion as to its relationship to the covered 
illness.  In general, probative means “believable” and the FAB reviewer considers each competing 
report to determine which one, on the whole, is more believable based on the medical rationale 
provided and the evidence in the case file.  See Federal (EEOICPA) Procedure Manual, Chapter 
E-900.10 (February 2006).  As noted above, the employee submitted medical evidence that the FAB 
concludes is well rationalized and of greater probative value than the DMC’s evaluation that was used 
by the district office to determine his percentage of permanent impairment.

After considering the evidence of record, the FAB hereby makes the following:

FINDINGS OF FACT

1. On February 23, 2007, the FAB issued a final decision finding that the employee was employed 
by a DOE contractor at the Portsmouth Gaseous Diffusion Plant from May 11, 1953 to 
November 16, 1954; that he was diagnosed with kidney cancer on August 5, 1976, lung cancer 
on January 22, 2001, colon cancer on March 30, 2001, rectal cancer on October 22, 2001, and 
prostate cancer on November 10, 2004; that these “occupational illnesses” were at least as likely
as not related to radiation exposure during employment at a DOE facility; and that they were 
also “covered illnesses” related to toxic substance exposure during employment at a DOE 
facility.  Consequently, it was found that he was entitled to benefits under both Parts B and E of 
EEOICPA.  

2. Based on the Fifth Edition of the Guides, the employee has a 40% impairment based on his lung
cancer, 23% based on his kidney cancer, 5% based on his colon cancer, and 23% based on his 
prostate cancer, for a total whole-body impairment of 67%. 

3. The employee has not received any settlement or award from a lawsuit or workers’ 
compensation claim in connection with his covered illnesses. 

Based on the above-noted findings of fact, the FAB hereby also makes the following:



CONCLUSIONS OF LAW

Section 30.316(b) of the implementing regulations provides that “if the claimant objects to all or part of
the recommended decision, the FAB reviewer will issue a final decision on the claim after either the 
hearing or the review of the written record, and after completing such further development of the case 
as he or she may deem necessary.”  20 C.F.R. § 30.316(b).  The undersigned has reviewed the record, 
including the employee’s objections in this case, and concludes that no further investigation is 
warranted.

If an employee submits an additional impairment evaluation that differs from the impairment 
evaluation relied upon by the district office, the FAB will review all relevant evidence of impairment in
the record, and will base its determinations regarding impairment upon the evidence it considers to be 
most probative.  The FAB will determine the minimum impairment rating after it has evaluated all 
relevant evidence and argument in the record.  See 20 C.F.R. § 30.908(c).

The FAB finds that Dr. Suchard’s impairment evaluation is more probative than the one relied on by 
the district office to determine the employee’s recommended whole person impairment, and that based 
on Dr. Suchard’s evaluation, his impairment rating is calculated to be 67%.  The FAB also finds that the
employee is entitled to $2,500.00 for each percentage point of the impairment rating attributed to his 
covered illnesses.  Therefore, the employee is hereby awarded impairment benefits under Part E of 
EEOICPA in the amount of $167,500.00 ($2,500.00 x 67) pursuant to 42 U.S.C. § 7385s-2(a)(1).

Washington, DC

Tom Daugherty

Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 10033981-2006 (Dep’t of Labor, November 27, 2006)

NOTICE OF FINAL DECISION

This decision of the Final Adjudication Branch (FAB) concerns your claim for compensation under the 
Energy Employees Occupational Illness Compensation Program Act of 2000, as amended (EEOICPA 
or the Act), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, your claim for benefits under Part
E of the Act is denied.  

STATEMENT OF THE CASE

On August 1, 2003, you filed a Form EE-2, Claim for Survivor Benefits, and a Request for Review by 
a Physicians Panel for the brain cancer of your late father, [Employee], hereinafter referred to as “the 
employee.”  The death certificate lists the cause of death on July 25, 2001 as malignant brain tumor 
with metastases.  In support of your claim for survivorship, you did not submit a birth certificate.  The 
death certificate indicates that the employee was divorced at the time of death.

On the form EE-3, Employment History, you stated the employee was employed by Gardinier, Inc. and 



Cargill Fertilizer, Inc. in Bartow, Florida, from 1970 to March 2000.  The district office verified 
employment with Gardinier and Cargill from December 1969 to March 2000.  The U.S. Phosphoric 
Plant Uranium Recovery Unit[1] in Tampa, Florida, was a covered atomic weapons employer from 
1951 to 1954 and from 1956 to 1961, prior to the employee’s employment there.

On February 9, 2004, the FAB issued a final decision to deny compensation to you under Part B of the 
Act, because you did not establish covered employment.  A request for reopening was denied on June 
13, 2005.  March 23, 2006, the Jacksonville district office issued a recommended decision concluding 
that your claim for benefits under Part E of the Act should be denied.  The recommended decision was 
returned by the U.S. Postal Service as undeliverable.  The recommended decision was reissued to the 
correct address on April 13, 2006.  The recommended decision informed you that you had sixty days to
file any objections, and that period ended on June 12, 2006.  You have not filed an objection to the 
recommended decision.  After considering the recommended decision and all the evidence in the case 
file, the FAB hereby makes the following:

FINDINGS OF FACT

1.         You filed a claim for survivor benefits under the Act based on the brain cancer of the employee. 

2.         You have not submitted evidence to establish you are a child of the employee.

3.         Employment at a covered DOE facility has not been verified.

Based on the above-noted findings of fact in this claim, the FAB hereby makes the following: 

CONCLUSIONS OF LAW

The implementing regulations provide that within 60 days from the date the recommended decision is 
issued, the claimant must state, in writing, whether he or she objects to any of the findings of fact 
and/or conclusions of law contained in such decision and whether a hearing is desired.  20 C.F.R. § 
30.310(a) (2005).  If the claimant does not file a written statement that objects to the recommended 
decision within the period of time allotted or if the claimant waives any objections to the recommended
decision, the FAB may issue a decision accepting the recommendation of the district office.  20 C.F.R. 
§ 30.316(a).

The eligibility criteria for claims under Part E of EEOICPA are discussed in § 30.230 of the 
regulations, which state that “the employee is a Department of Energy contractor employee as defined 
in § 30.5(w). . . .”  20 C.F.R. § 30.230(a).  Section 30.5(w) of the regulations and § 7384l of the Act 
define a Department of Energy contractor employee to be (1) an individual who is or was in residence 
at a DOE facility as a researcher for one or more periods aggregating at least 24 months; or (2) an 
individual who is or was employed at a DOE facility by:  (i) an entity that contracted with the DOE to 
provide management and operating, management and integration, or environmental remediation at the 
facility; or (ii) a contractor or subcontractor that provided services, including construction and 
maintenance, at the facility.  20 C.F.R. § 30.5(w); 42 U.S.C. § 7384l(11).  

I have reviewed the evidence of file and the recommended decision of the Jacksonville district office.  
Based upon a review of the case file materials, there is insufficient evidence to establish employment at
a covered facility during a covered period.  Furthermore, employees of atomic weapons employers are 



not DOE contractor employees.  

Since the evidence does not establish that the employee was a Department of Energy contractor 
employee, you are not entitled to benefits under the Act, and the claim for compensation is  denied.  42 
U.S.C. §§ 7385s-4(c) and 7385s-3(a).

Jacksonville, FL

Sidne M. Valdivieso 

Hearing Representative

Final Adjudication Branch

[1] Other names for the plant were Gardinier, Inc.; Cargill Fertilizer, Inc.; and U.S. Phosphoric Products Division of The 
Tennessee Corp.

Reconsideration before

EEOICPA Fin. Dec. No. 17520-2004 (Dep’t of Labor, September 14, 2004)

DENIAL OF REQUEST FOR RECONSIDERATION 

By letter dated June 28, 2004, you each requested an oral hearing in objection to the June 9, 2004 final 
decision of the Final Adjudication Branch.  Pursuant to § 30.319(c) of the implementing regulations, “a
hearing is not available as part of the reconsideration process.” 20 C.F.R. § 30.319(c).  For the reasons 
set forth below, your requests for reconsideration are denied.

The May 20, 2004 final decision found that you did not provide sufficient evidence to establish that the
employee’s colon cancer was “at least as likely as not” caused by her employment at the Savannah 
River Site.  It was on this basis that your claims for survivor benefits under the EEOICPA were denied.

I must deny your requests for reconsideration because you have not submitted any argument or 
evidence which justifies reconsideration of the final decision.  The decision of the Final Adjudication 
Branch is final on the date of issuance of this denial of your requests for reconsideration.  20 C.F.R. § 
30.319(c).

Washington, DC

Richard Koretz

Hearing Representative

EEOICPA Order No. 10001762-2007 (Dep’t of Labor, November 10, 2008)

ORDER GRANTING REQUEST FOR RECONSIDERATION AND REMAND ORDER 

This is in response to the employee’s November 6, 2007 request for reconsideration of the November 3,



2007 final decision of the Final Adjudication Branch (FAB).  For the reasons set forth below, the 
request for reconsideration is granted.  

Pursuant to the authority granted by § 30.317 of the EEOICPA regulations, and for the reasons set forth
below, the employee’s claim is remanded to the Seattle district office for further development and the 
issuance of a new decision.  See 20 C.F.R. § 30.317 (2007).

On December 14, 2004, [Employee] filed a claim under Part E of the Act, identifying “plaque in the 
left lung” as the claimed medical condition.  In an employment history, the employee stated that he 
worked as a pipe fitter and welder with J.A. Jones at the Hanford site in Richland, Washington from 
May 1, 1974 to March 31, 1985.  The employee also stated that he worked at the Hanford site with the 
following employers:  

·        United Nuclear Corporation (UNC) as a pipe fitter with unspecified dates of employment

·        Rockwell Hanford as a pipe fitter from February 1, 1987 to June 28, 1987

·        Westinghouse Hanford as a maintenance supervisor from June 29, 1987 to September 31, 1996

·        Dyncorp as a mechanical supervisor from October 10, 1996 to December 31, 2002

·        Fluor Hanford as a mechanical supervisor from January 1, 2003 to May 31, 2004

·        Delgen as a mechanical supervisor from June 1, 2004 until December 14, 2004

The Department of Energy (DOE) verified that the employee was employed at the Pacific Northwest 
National Laboratory (PNNL) in Richland, Washington from August 9, 1965 to January 21, 1966.  DOE 
also verified that he was employed at the Hanford site as listed below:

·        Douglas United Nuclear from March 16, 1966 to July 8, 1966 and August 22, 1966 to October 7, 
1966 

·        J.A. Jones from May 31, 1973 to August 31, 1973, May 7, 1974 to February 4, 1975, and 
February 6, 1975 to March 26, 1982

·        UNC from August 26, 1985 to December 19, 1985 and December 27, 1985 to January 17, 1986

·        Rockwell Hanford Operations from February 18, 1987 to June 28, 1987

·        Westinghouse Hanford Company from June 29, 1988 to April 8, 1988 and April 13, 1988 to 
September 30, 1996

·        Dyncorp from October 1, 1996 to February 18, 2001

·        Fluor Hanford from February 19, 2001 to December 31, 2005 (the date of verification)

On November 3, 2007, FAB issued a final decision under Part E of EEOICPA finding that the 
employee was not entitled to benefits for his claim for pleural plaques, on the ground that he had not 



submitted medical evidence to substantiate a diagnosis of pleural plaques.

On November 6, 2007, the employee submitted medical records to support a diagnosis of 
asbestos-related pleural plaques.  Dr. Lee W. Vance, in a medical narrative report dated June 3, 2002, 
diagnosed “pleural plaques compatible with lung disease due to asbestos exposure.”  Dr. Vance also 
confirmed that the employee had no evidence of interstitial lung disease or asbestosis.  Dr. Randol 
James, in a chest x-ray report dated June 14, 2002, diagnosed the employee with pleural thickening in 
the right interior.  The employee also submitted a CT scan of his chest, signed by Dr. Clarence May on 
December 21, 2001, that confirmed his diagnosis of pleural plaques due to a “previous asbestos 
exposure.”    

Submitted along with this evidence was a document called “Notice of Decision” from the Washington 
Department of Labor & Industries confirming the employee’s claim for state workers’ compensation, 
which was allowed for an asbestos-related lung disease.  The additional evidence that the employee 
submitted from the Washington Department of Labor & Industries indicates that he might have 
received compensation and/or medical benefits due to asbestos-related pleural plaques.  Due to the 
submission of this new medical documentation, additional development is needed to determine whether
the employee’s pleural plaques condition is related to toxic substance exposures while he was 
employed by DOE contractors/subcontractors at a DOE facility. 

The employee has clearly submitted a timely request for reconsideration, and FAB hereby grants his 
request.  Under 20 C.F.R. § 30.319(c)(1), instead of issuing a final decision after granting a request for 
reconsideration, FAB may remand the claim to the district office for further development.  Therefore, 
pursuant to that authority, as well as that granted by 20 C.F.R § 30.317, FAB remands this case to the 
Seattle district office.  On remand, the Seattle district office will consider the medical and other 
evidence in the file regarding the employee’s claimed condition and develop for further information as 
it deems necessary.  If the Seattle district office determines that the employee is entitled to benefits due 
to pleural plaques, it will need to determine whether his medical benefits need to be coordinated with 
any state workers’ compensation the employee may have received.  Upon further development, the 
employee will receive a new recommended decision with regard to his asbestos-related pleural plaques 
claim under Part E.

Washington, D.C. 

Susan G. Price

Hearing Representative 

Final Adjudication Branch

Time limit for issuance of final decision

EEOICPA Fin. Dec. No. 37038-2003 (Dep’t of Labor, November 7, 2007)

NOTICE OF FINAL DECISION FOLLOWING REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch (FAB) concerning the above claims for 
compensation under Part B and Part E of the Energy Employees Occupational Illness Compensation 



Program Act of 2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons stated below, 
[Claimant #1]’s claim for survivor benefits under Part B and Part E are denied.  [Claimant #2]’s claim
for survivor benefits under Part B is accepted, but his claim under Part E is denied.

STATEMENT OF THE CASE

On October 15, 2002, [Claimant #1] filed a Form EE-2 with the Seattle district office of the Division 
of Energy Employees Occupational Illness Compensation (DEEOIC) in which he claimed survivor 
benefits under Part B of EEOICPA as a child of [Employee].  In support of his claim, he alleged that 
[Employee] had been employed by J.A. Jones Construction, a Department of Energy (DOE) 
subcontractor at the Hanford site, and that [Employee] had been diagnosed with lung cancer in 1999.  
[Claimant #1] submitted a large number of documents in support of his claim that included, among 
other things:  copies of a September 24, 1992 court order documenting the legal change of his name 
from “[Claimant #1’s former name]” to “[Claimant #1]” and his October 6, 1992 amended birth 
certificate with this new name[1]; medical evidence of [Employee]’s lung cancer; copies of the death 
certificates for both [Employee] and [Employee’s Spouse]; a copy of “Letters Testamentary” 
documenting that [Claimant #1] was an executor of [Employee]’s estate; a U.S. Marine Corps Form 
D-214 noting [Claimant #1]’s use of the name “[Claimant #1]” when he was transferred to the Marine
Corps Reserve on September 4, 1964; and a September 21, 2001 statement in which [Claimant #1] 
related the following about his childhood:

As my real dad was unknown.  My mother died when I was 6.  [Claimant #1’s Father as listed on his 
birth certificate] was a family friend of my mom’s.  Just to give me a last name as she was unwed & 
pregnant with me.  My Dad [Employee] & My Mom [Employee’s Spouse] actually was my uncle & 
aunt but I lived with them from the time I was 3 years old.  So I consider them my Dad & Mom.  As I 
joined the USMC with the [Employee’s Surname] name. . . .  

On December 16, 2002, the Seattle district office verified [Employee]’s employment by consulting the 
ORISE database and on December 17, 2002, it issued a recommended decision to deny [Claimant 
#1]’s Part B claim.  The recommendation to deny was based on the conclusion that [Claimant #1] had 
failed to submit sufficient evidence to establish his eligibility as a surviving child of [Employee].  On 
January 29, 2003, FAB issued an order remanding the claim to the Seattle district office for further 
development on the issue of whether [Claimant #1] was [Employee]’s stepchild.  In that order, FAB 
noted that new procedures had gone into effect shortly after the recommended decision had been issued
that required all claims in which claimants were alleging to be stepchildren of deceased covered 
workers to be forwarded to the National Office of DEEOIC for referral to the Office of the Solicitor, 
and directed the Seattle district office to comply with those procedures upon completion of further 
development on the question of whether [Claimant #1] was [Employee]’s stepchild.

By letter dated February 11, 2003, [Claimant #1]’s representative submitted a February 6, 2003 
statement from [Employee’s Sister], who stated the following:

[Claimant #1] came to live with [Employee] and [Employee’s Spouse] in 1946 and he was three 
years old at the time.  He lived with them until he was 18 or 19.  At that time he joined the Marines.  
[Employee] was his soul [sic] provider during those years and loved him as his son.  Their relationship 
has always been that of a father and son and continued until [Employee] passed away a few years ago.

[Claimant #1]’s representative also submitted copies of [Claimant #1]’s “Pupil Health Card” and 



“Pupil’s Cumulative Record” from the Kiona-Benton School District, both of which listed [Claimant 
#1]’s last name as “[Claimant #1’s Stepfather’s surname]” (crossed out and replaced with 
“[Employee’s surname]”) and noted that he lived with his “Uncle.”  The “Pupil’s Cumulative Record”
also listed “[Claimant #1’s Stepfather]” as [Claimant #1]’s father.  Shortly thereafter, [Claimant #2] 
filed a claim for survivor benefits on March 31, 2003 and alleged that he was the stepson of 
[Employee].

In an April 10, 2003 inquiry, the Seattle district office asked [Claimant #1] who [Claimant #1’s 
Stepfather] was (his father on the “Pupil’s Cumulative Record”).  In an April 12, 2003 reply, 
[Claimant #1] stated the following:

My mother [Claimant #1’s Mother] married [Claimant #1’s Stepfather] [in] 1945[.]  They had (2) 
girls [Claimant #1’s Stepsisters]. . . [Claimant #1’s Stepfather] was my stepfather until [Claimant 
#1’s Mother]’s death in 1949 at which time the girls & I were separated as [Claimant #1’s 
Stepfather] didn’t like me as I wasn’t his child.  The girls were adopted out and I went with my 
parents [Employee] & [Employee’s Spouse].

* * *

[I lived with [Employee and Employee’s Spouse] in] 1943-1944 as [Claimant #1’s Mother] was 
unwed.  Then my mother [] passed away [January] 23, 1949.  I lived with [Employee] & [Employee’s 
Spouse] from 1949-1960.  They were my sole survivorship [sic].  Then I went in USMC 1960.

In a response to a separate April 10, 2003 inquiry that was received by the Seattle district office on 
April 23, 2003, [Claimant #2] indicated that his mother [Employee’s Spouse] had married 
[Employee] (his alleged step-parent) on October 24, 1940 when he was five years old, and that he had 
resided in their household for the next 15 years.  [Claimant #2] also submitted a copy of his birth 
certificate, which showed that his mother was “[Employee’s Spouse],” and his father was “[Claimant 
#2’s Father].”

By letters dated May 1, 2003, the district office notified both [Claimant #1] and [Claimant #2] that 
the case had been referred to the National Institute for Occupational Safety and Health (NIOSH) for 
reconstruction of [Employee]’s radiation dose.  Thereafter, on June 19, 2003, the district office 
transferred the case to the National Office of DEEOIC for referral to the Office of the Solicitor as 
directed in the January 29, 2003 remand order of the FAB.  However, rather than taking this action[2], 
the National Office returned the case to the district office on September 29, 2003 with a memorandum 
from the Chief of the Branch of Policies, Regulations and Procedures (BPRP) of the same date.  In that 
memorandum, the Chief reviewed the evidence then in the case file and concluded that while 
[Claimant #2] met the statutory definition of [Employee]’s “child,” [Claimant #1] would not absent 
the submission of additional evidence showing that he had been legally adopted by [Employee].  Upon 
return of the file, the Seattle district office wrote to [Claimant #1] on October 3 and 21, 2003 and 
requested that he submit any evidence in his possession that would establish that he had been legally 
adopted by [Employee].  No response was received to these requests.

No further action took place with respect to this matter pending receipt of NIOSH’s dose reconstruction
report until June 9, 2005, on which date [Claimant #1]’s representative informed the district office that
his client wished to expand his Part B claim to include a claim under the recently enacted Part E of 
EEOICPA.  On October 27, 2005, the district office sent a third letter to [Claimant #1] stating that 



while he had provided sufficient evidence to show that he had lived as a dependent in his uncle and 
aunt’s household, no documentation had been provided showing that he had ever been adopted by his 
uncle.  In a November 3, 2005 response to that letter, [Claimant #1]’s representative argued that 
because the definition of “child” in EEOICPA is inclusive rather than exclusive, [Claimant #1] met the
definition of “child” by being the “de facto child” of [Employee], based on a recent state court decision
in a Washington child visitation case (issued that same day) that adopted an equitable theory of de facto
parentage.  In the visitation case cited, the court created a four-part test for an individual to be a 
considered a “de facto parent” and to be granted the rights and privileges of a parent.[3]

[Claimant #1]’s representative also argued that [Claimant #1] should be considered a child of 
[Employee] under the definition of the term “child” that appears in Title 51 of the Washington Revised 
Code, which codifies that state’s industrial insurance law.[4]  The term “child” is defined therein as, 
among other things, a “dependent child that is in legal custody and control of the worker.”  The term 
“dependent” under that title is defined as including relatives of the worker who at the time of the 
accident are actually and necessarily dependent on the worker.  Through a letter dated November 10, 
2005, [Claimant #1]’s representative added to his prior argument by alleging that “[Employee] would 
have adopted [Claimant #1] , but it wasn’t necessary at the time because the schools he attended and 
the military accepted [Employee] as [Claimant #1]’s father and allowed [Employee] to sign legal 
documents on [Claimant #1]’s behalf when he was still a minor.”  

On October 18, 2005, the Seattle district office received the “NIOSH Report of Dose Reconstruction 
under EEOICPA,” dated September 29, 2005, which provided estimated doses of radiation to the 
primary cancer site of the lung.  Based on these dose estimates, the district office calculated the 
probability of causation (PoC) for [Employee]’s lung cancer by entering his specific information into a
computer program developed by NIOSH called NIOSH-IREP.  The PoC was determined using the 
“upper 99% credibility limit,” which helps minimize the possibility of denying claims of employees 
with cancers that are likely to have been caused by occupational radiation exposures.  The PoC for the 
primary cancer of the lung was determined to be 52.89% using NIOSH-IREP.  Based on this PoC, the 
Seattle district office issued a November 16, 2005 recommended decision to accept [Claimant #2]’s 
Part B claim.  However, it recommended denial of [Claimant #2]’s Part E claim on the ground that he 
was not a “covered child” under that other Part.  It also recommended denying [Claimant #1]’s Part B 
and E claims on the ground that he had failed to establish that he was a surviving child of [Employee]. 
The recommended decision, however, did not fully discuss the legal arguments for the expansion of the
term “child” made by [Claimant #1]’s representative.  In a January 12, 2006 letter that was received on
January 17, 2006, [Claimant #1]’s representative objected to this recommended decision and requested
an oral hearing before FAB, which took place on March 30, 2006.  At the hearing, [Claimant #1]’s 
representative made the same arguments he had made in his written objections.  

On July 15, 2006, FAB returned the case to BPRP for guidance on the legal arguments raised by 
[Claimant #1]’s representative at the March 30, 2006 hearing.  On December 12, 2006[5], BPRP 
requested a legal opinion on the matter from the Office of the Solicitor and on February 26, 2007, the 
Office of the Solicitor provided BPRP with a legal opinion that evaluated the arguments raised by 
[Claimant #1]’s representative.  On March 1, 2007, BPRP contacted FAB and advised it of the 
guidance it had received.  However, by that point in time, the November 16, 2005 recommended 
decision had automatically become a “final” decision of the FAB on January 17, 2007 pursuant to 20 
C.F.R. § 30.316(c), the one-year anniversary of the date the representative’s objections to the 
recommended decision were received by FAB.

On March 9, 2007, [Claimant #1] filed a petition in the United States District Court for the Eastern 



District of Washington seeking review of the January 17, 2007 “final decision” on his claim under Parts
B and E of EEOICPA (Civil Action No. CV-07-5011-EFS).  Shortly thereafter, the Director of DEEOIC
issued an order on April 30, 2007 vacating that same “final decision” on the claims of both [Claimant 
#1] and [Claimant #2] and returning them to the Seattle district office for further development and 
consideration of the Office of the Solicitor’s February 26, 2007 opinion, to be followed by the issuance 
of new recommended and final decisions.  The case was subsequently transferred to the national office 
of DEEOIC for further action in light of the filing of the above-noted petition.

On September 14, 2007, the national office of DEEOIC issued a recommended decision:  (1) to deny 
[Claimant #1]’s claim for survivor benefits under Parts B and E on the ground that he was not a 
surviving “child” of [Employee], as that statutory term is defined in §§ 7384s(e)(3) and 7385s-3(d)(3) 
of EEOICPA; (2) to accept [Claimant #2]’s claim for survivor benefits under Part B on the ground that
as [Employee]’s stepchild, he was a surviving “child” of [Employee] under § 7384s(e)(3); and (3) to 
deny [Claimant #2]’s claim for survivor benefits under Part E on the ground that although he was a 
“child” of [Employee] under § 7385s-3(d)(3), he did not meet the definition of a “covered child” in § 
7385s-3(d)(2).  The case was transferred to FAB and on October 3, 2007, it received [Claimant #2]’s 
signed, written waiver of all objections to the September 14, 2007 recommended decision.  On October
17, 2007, [Claimant #2] also submitted a signed statement indicating that had not received any money 
from a tort suit for [Employee]’s radiation exposure, and that he had not been convicted of fraud in 
connection with any application for or receipt of EEOICPA benefits or any other state or federal 
workers’ compensation benefits.  On September 27, 2007, FAB received written objections to the 
September 14, 2007 recommended decision and a request for review of the written record from 
[Claimant #1]’s representative, dated September 26, 2007.

OBJECTIONS

In his September 26, 2007 submission, [Claimant #1]’s representative objected to the seventh 
“Conclusion of Law” in the recommended decision, which is the one that concluded that [Claimant 
#1] was not a surviving “child” of [Employee] under either Part B or Part E of EEOICPA and rejected 
the representative’s contentions that Washington workers’ compensation law and a child visitation 
decision supported [Claimant #1]’s claim.  The representative repeated his earlier argument regarding 
the non-exhaustive nature of the definition of “child” under EEOICPA and alleged that DEEOIC had 
ignored this point when it “made its recommended decision of denial on the basis that [Claimant #1] 
does not qualify as a surviving child of [Employee] since [Claimant #1] was neither a recognized 
natural child, a stepchild or an adopted child [of [Employee].”[6]

[Claimant #1]’s representative also repeated his argument that Washington workers’ compensation law
should apply in [Claimant #1]’s EEOICPA claim because EEOICPA is a “federal worker’s [sic] 
compensation statute.”  Based on this premise, the representative asserted that the concept of 
dependence alone should be determinative of [Claimant #1]’s status as [Employee]’s child.

Finally, the representative argued that the “general rule of law” pronounced in the child visitation case 
was “not limited to the facts in the particular case.”  Rather, he asserted, “the application of the de facto
concept is broadly [sic] subject only to the factors enumerated in the general rule developed in the 
decision.”  The representative then quoted from the portion of the decision in which the court set out 
four criteria that an individual would have to meet in order to have “standing as a de facto parent” in a 
child visitation proceeding, and asserted that [Claimant #1] was [Employee]’s “de facto child.”



After considering the recommended decision and all of the evidence in the case file, FAB hereby makes
the following:

FINDINGS OF FACT

1.         [Claimant #1] and [Claimant #2] filed claims for survivor benefits under Part B of EEOICPA 
on October 15, 2002 and March 31, 2003, respectively, and both later expanded their claims to include 
Part E.

2.         [Employee] was employed at the Hanford facility by DOE subcontractors from January 1, 1950
to April 15, 19 55, from September 14, 1956 to March 15, 1957, from March 22, 1957 to April 26, 
1957, from March 3 to 4, 1960, and from September 14, 1960 to March 4, 1977.

3.         On July 1, 1999, [Employee] was diagnosed with lung cancer.  The date of this diagnosis was 
after he had begun covered employment.

4.         NIOSH reported annual dose estimates for the lung from the date of initial radiation exposure 
during covered employment to the date of the cancer’s first diagnosis.  A summary and explanation of 
the information and methods applied to produce these dose estimates, including [Claimant #1]’s and 
[Claimant #2]’s involvement through their interviews and reviews of the draft dose reconstruction 
report, are documented in the “NIOSH Report of Dose Reconstruction under EEOICPA” dated 
September 29, 2005.

5.         Using the dose estimates from NIOSH’s September 29, 2005 report, DEEOIC determined that 
the probability of causation (PoC) was 52.89% and established that it was “at least as likely as not” that
[Employee]’s lung cancer was sustained in the performance of duty.

6.         [Claimant #1] was born on June 14, 1942 and is the child of [Claimant #1’s Mother] and an 
unknown father.  From 1943 to 1944, he lived with his uncle and aunt, [Employee and Employee’s 
Spouse] ([Sister of Claimant #1’s Mother]).  In 1945, [Claimant #1’s Mother] married [Claimant 
#1’s Stepfather], and [Claimant #1] was reunited with his mother and lived with her and [Claimant 
#1’s Stepfather].  [Claimant #1’s Mother] died on January 23, 1949, after which [Claimant #1] was 
again sent to live with his aunt and uncle.  [Claimant #1]’s stepfather died in 1952.  [Claimant #1] 
lived with his uncle the employee, his aunt and his cousin [Claimant #2] from 1949 until he enlisted in
the U.S. Marine Corps in 1960.

7.         [Claimant #2] is the stepchild of [Employee] as established by his birth certificate, his school 
records, and the marriage of his mother [Employee’s Spouse] to [Employee].

8.         At the time of [Employee]’s death, [Claimant #2] was not under the age of 18, or under the age
of 23 and continuously enrolled as a full-time student in an institution of higher learning, or any age 
and incapable of self-support.

Based on the above-noted findings of fact, and after considering the objections to the recommended 
decision in this case, FAB hereby makes the following:

CONCLUSIONS OF LAW



The first issue in this case is whether [Employee] qualifies as a “covered employee with cancer” for 
the purposes of Part B of EEOICPA.  For this case, the relevant portion of the definition of a “covered 
employee with cancer” is “[a] Department of Energy contractor employee who contracted that cancer 
after beginning employment at a Department of Energy facility, [] if and only if that individual is 
determined to have sustained that cancer in the performance of duty in accordance with section 
7384n(b) of this title.”  42 U.S.C. § 7384l(9)(B).  As found above, [Employee] was employed at the 
Hanford facility by DOE subcontractors for intermittent periods from January 1, 1950 to March 4, 
1977, and was first diagnosed with lung cancer after he had begun working at the Hanford facility.

In accordance with 42 U.S.C. § 7384n(d), NIOSH produced dose estimates of the annual radiation 
exposures to [Employee]’s lungs, and DEEOIC calculated the PoC for his lung cancer based on those 
estimates consistent with § 7384n(c)(3).  Since the PoC was calculated to be 52.89%, it established that
it was “at least as likely as not” that [Employee]’s lung cancer was sustained in the performance of 
duty under § 7384n(b).  Therefore, [Employee] qualifies as a “covered employee with cancer” under 
Part B, as that term is defined by § 7384l(9)(B), because he was employed at a DOE facility by DOE 
subcontractors and sustained cancer in the performance of duty.  As a result, his cancer is an 
“occupational illness” under Part B, as defined by § 7384l(15), and he is also a “covered employee,” as 
that term is defined by § 7384l(1)(B).  Pursuant to 42 U.S.C. § 7385s-4(a), this conclusion also 
constitutes a determination under Part E of EEOICPA that [Employee] contracted his lung cancer 
through exposure to a toxic substance at a DOE facility.  However, because he is a deceased covered 
employee, only his eligible survivors are entitled to share in the compensation payable under Part B 
and Part E of EEOICPA.

The second issue in this case is whether [Claimant #1] or [Claimant #2] is a “child” of [Employee] 
under both Parts B and E of EEOICPA.  The statutory term “child,” which has the same definition in 
both Parts B and E, “includes a recognized natural child, a stepchild who lived with an individual in a 
regular parent-child relationship, and an adopted child.”  42 U.S.C. §§ 7384s(e)(3)(B), 7385s-3(d)(3).  
Both of these definitions use the non-exhaustive term “includes” and identify three classes of persons 
that are considered to be children of an individual for purposes of paying survivor benefits under Parts 
B and E of EEOICPA.

There are well-established definitions for the three classes of persons included in the two statutory 
provisions at issue:  (1) a “recognized natural child” is an illegitimate child of an individual, who has 
been recognized or acknowledged as a child by that individual; (2) a “stepchild” is someone who meets
the criteria currently described in Chapter 2-200.5c (September 2004) of the Federal (EEOICPA) 
Procedure Manual; and (3) an “adopted child” is someone who satisfies the legal criteria for that status 
under state law.

The use of the term “includes” in both § 7384s(e)(3) and § 7385s-3(d)(3) is evidence that Congress 
intended the term “child” to refer to more than just the three classes of persons noted above, as is the 
fact that those three specified classes do not include legitimate issue (and posthumously born legitimate
issue).  Thus, the definition of the term “child” is properly left to DEEOIC as the agency that is charged
with the administration of the compensation programs established by EEOICPA.  See 20 C.F.R. § 30.1 
(2007).  As an exercise of that authority, DEEOIC concludes that there is no dispute that legitimate 
issue are children of an individual.  Furthermore, unrecognized or unacknowledged illegitimate issue 
(and posthumously born illegitimate issue) also fall within the definition of “child” since denying 
EEOICPA survivor benefits to these other illegitimate children would violate the Constitution.[7]  For 
brevity’s sake, DEEOIC will use the term “biological” children to mean all issue of an individual 
(including posthumously born issue), whether  legitimate or illegitimate.  Under this terminology, a 



“recognized natural child” is one type of biological child.  Accordingly, DEEOIC concludes that a 
“child” of an individual under both Part B and Part E of EEOICPA can only be a biological child, a 
stepchild, or an adopted child of that individual.

As noted above in the “Objections” section of this decision, [Claimant #1]’s representative argues that 
Washington workers’ compensation law should apply in [Claimant #1]’s EEOICPA claim because 
EEOICPA is a “federal worker’s [sic] compensation statute.”  In his view, [Claimant #1] should be 
found to be a “child” under EEOICPA because he meets the definition of a “child” in Title 51 of 
Washington’s Revised Code, which defines a “child” as “every natural born child, posthumous child, 
stepchild, child legally adopted prior to the injury, child born after the injury. . .and dependent child in 
the legal custody and control of the worker. . . .”(emphasis added).[8]  However, there is no evidence in
the case file that [Claimant #1] is the natural born child, posthumous child, stepchild, child legally 
adopted prior to the injury or child born after the injury of [Employee]

There is also no allegation or evidence in the case file that [Employee or Employee’s Spouse] ever 
had legal custody of [Claimant #1].  Instead, it appears that after the death of his mother, [Claimant 
#1] merely lived with his aunt and uncle who had, at most, physical custody of their nephew.  Even 
assuming that [Employee] had “legal custody” of [Claimant #1] (a prerequisite of the definitional 
phrase at issue), there is nothing in either § 7384s(e)(3) or § 7385s-3(d)(3), or in EEOICPA as a whole, 
that suggests that a person claiming to be a “child” of a deceased covered employee should be able to 
establish that status by proving merely that they are or were “dependant” on that individual.  Therefore,
DEEOIC has concluded that persons who are or were only “dependant” on an individual are not 
“children” of that individual under EEOICPA, which is not a “federal worker’s [sic] compensation 
statute” (those types of statutes are “wage-replacement” statutes[9]), as [Claimant #1]’s representative 
believes, where issues of dependency are often relevant to questions of survivor eligibility.[10]

[Claimant #1]’s representative also argues that [Claimant #1] should be considered a “de facto child” 
of [Employee] based on a recent decision in a visitation dispute in Washington.  The dispute involved 
two parties who could not legally marry one another but had agreed to raise a biological child of one of
the parties together.  When the party who had no biological or legal relationship to the child sued to 
obtain visitation rights after the parties had terminated their agreement, the court considered whether 
the party was a “de facto parent.”[11]  [Claimant #1]’s representative argues that [Employee] would 
have met the court’s four-part test[12] to be his client’s “de facto parent” and as a consequence, 
[Claimant #1] should be considered to be the “de facto child” of [Employee].  There are, however, 
two flaws in this argument.  First, both the decision at issue and subsequent cases that have relied upon 
it are clearly within the state law realm of child custody and/or parental rights.  State courts in these 
types of cases are primarily concerned with the “best interests of the child,” which is an equitable 
concern that does not enter into EEOICPA’s definitions of “child,” and involve the creation or 
definition of rights and obligations of parents, not children.  Secondly, the decision cited by [Claimant 
#1]’s representative only contains a discussion of who can be considered a “de facto parent,” not a “de 
facto child.”  Therefore, the representative’s reliance on this decision is flawed not only because it is 
not controlling in the EEOICPA claims adjudication process, but also because it is based on an overly 
expansive reading of what the court actually stated.

Returning to the second issue in this case, DEEOIC concludes that [Claimant #2] is a “child” of 
[Employee] under Part B, as that term is defined in § 7384s(e)(3)(B), because he is [Employee]’s 
stepchild.  [Claimant #2] is also a “child” of [Employee] under Part E, as that term is defined in § 
7385s-3(d)(3), for the same reason—because he is [Employee]’s stepchild.  However, DEEOIC 
concludes that [Claimant #1] is not a “child” of [Employee] under either Part B or Part E because he 



is not a biological child of [Employee], or a stepchild of [Employee], or an adopted child of 
[Employee].

The third issue in this case is whether [Claimant #1] or [Claimant #2] is a “covered child” of 
[Employee] under Part E of EEOICPA.  In order to be eligible to receive a payment as a “child” of a 
deceased covered employee under Part E, a child of that employee must be a “covered child,” which is 
defined as “a child of the employee who, as of the employee’s death—(A) had not attained the age of 
18 years; (B) had not attained the age of 23 years and was a full-time student who had been 
continuously enrolled as a full-time student in one or more educational institutions since attaining the 
age of 18 years; or (C) had been incapable of self-support.”  42 U.S.C. § 7385s-3(d)(2).  

In this case, while [Claimant #2] is a “child” of [Employee] under Part E, he is not a “covered child,” 
as that term is defined in § 7385s-3(d)(2), because at the time of [Employee]’s death on February 21, 
2000, he was not under the age of 18, or under the age of 23 and continuously enrolled as a full-time 
student in an institution of higher learning, or any age and incapable of self-support.  As for [Claimant 
#1], since he is not a “child” of [Employee], as that term is defined in § 7385s-3(d)(3), because he is 
not a biological child, a stepchild or an adopted child of [Employee], he cannot be a “covered child” of
[Employee] under Part E because an individual alleging that status must also be a “child” in order to be
a “covered child” under the terms  of § 7385s-3(d)(2).

Accordingly, [Claimant #2] is entitled to survivor benefits for [Employee]’s lung cancer under Part B, 
as outlined in 42 U.S.C. § 7384s(a)(1), and the FAB hereby awards him lump-sum benefits of 
$150,000.00 for that occupational illness under Part B.  [Claimant #2]’s claim for survivor benefits 
under Part E for [Employee]’s death due to lung cancer is denied.  [Claimant #1]’s claim for survivor 
benefits under Parts B and E of EEOICPA for [Employee]’s condition of lung cancer and his death due 
to lung cancer, respectively, is denied.

Washington, D.C.

Carrie Rhodes

Hearing Representative

Final Adjudication Branch

[1]  On this birth certificate, [Claimant #1] is reported to be the child of “[Claimant #1’s Mother]” and  “[Claimant #1’s 
Father as listed on his birth certificate],” and [Claimant #1’s Mother] is reported to be married.  The informant for the 
birth certificate is listed as “[Mother of Claimant #1’s Mother]”.

[2]  Subsequent to FAB’s remand of the case for referral to the Office of the Solicitor, DEEOIC’s policy in this area changed
again such that the contemplated referral was not required.  This later change in policy was documented in EEOICPA 
Transmittal No. 04-01 (issued October 22, 2003).

[3]  In re Parentage of L.B., 122 P.3d 161 (Wash. 2005).

[4]  Wash. Rev. Code § 51.08.030 (2006).

[5]  This request was misdated by BPRP as April 13, 2004.  It was actually received in the Office of the Solicitor on 
December 12, 2006.



[6]  Despite this assertion, the seventh “Conclusion of Law” in the September 14, 2007 recommended decision actually 
stated that [Claimant #1] is not a “child” of [Employee] “because he is not a biological child of [Employee], or a stepchild
of [Employee], or an adopted child of [Employee].” (emphasis added)  The significance of the term “biological” in the 
quoted phrase is discussed at length below. 

[7]  See Weber v. Aetna Cas. & Sur. Company, 406 U.S. 164 (1972).

[8]  Wash. Rev. Code § 51.08.030 (2006).

[9]  Rather than replacing an injured worker’s wages during a period of disability with regular, periodic payments consisting
of a set percentage of the worker’s pre-injury wages, EEOICPA benefits are single, lump-sum payments in dollar amounts 
that are set by the terms of the statute.  For an in-depth discussion of the “wage-replacement” nature of workers’ 
compensation statutes, see Larson’s Workers’ Compensation Law, §§ 1.02 and 80.05[3] (2006).

[10]  DEEOIC’s position that dependency alone does not establish that an individual is a “child” is consistent with other 
systems where actual familial ties are paramount, such as Washington’s statutory provision on the subject of intestate 
succession.  See Wash. Rev. Code § 11.04.015.

[11]  Before an individual who is not a biological, adoptive or stepparent can be considered a “de facto parent” of a child, 
such individual must prove that:  the natural or legal parent of the child consented to and fostered the parent-like 
relationship; the individual and the child lived together in the same household; the individual assumed the many obligations 
of parenthood without expectation of financial compensation; and the individual has been in a parental role for a length of 
time sufficient to have established a bonded, dependent parental relationship with the child.  In re Parentage of L.B., 122 
P.3d at 176.

[12]  Without conceding that the court’s four-part test is applicable in this matter, DEEOIC notes that there is no evidence in
the file that [Claimant #1’s Mother] gave her consent to have her son live with [Employee and Employee’s Spouse] after 
her death in 1949.

Impairment Benefits

Assessing impairment evaluations at FAB 

EEOICPA Fin. Dec. No. 10005910-2006 (Dep’t of Labor, July 31, 2007)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch (FAB) concerning the above claim for impairment
benefits under Part E of the Energy Employees Occupational Illness Compensation Program Act of 
2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.   For the reasons set forth below, the claim for 
impairment benefits under Part E of EEOICPA based on the claimed condition of multiple myeloma 
disease is accepted. 

STATEMENT OF THE CASE

On January 20, 2004, [Employee] filed claims under both Part B and former Part D of EEOICPA.  He 
identified multiple myeloma as the claimed condition he alleged resulted from exposure to toxic 
substances during his employment at a Department of Energy (DOE) facility.  Subsequent to his filing 
a request for assistance under former Part D, Congress amended EEOICPA by repealing Part D and 
enacting new Part E, which is administered by the Department of Labor.  The filing of a request for 
assistance under former Part D is treated as a claim for benefits under Part E.



On April 6, 2004, FAB issued a final decision accepting [Employee]’s claim under Part B of 
EEOICPA, finding that he was a member of the Special Exposure Cohort with the “specified” cancer 
(an “occupational” illness) of multiple myeloma.  On May 12, 2006, FAB issued another final decision 
accepting [Employee]’s claim for medical benefits under Part E the “covered” illness of multiple 
myeloma. 

The evidence of record establishes that [Employee] was employed at the Oak Ridge Gaseous Diffusion
Plant for at least 250 work days prior to February 1, 1992.  During his employment at this facility he 
was employed by DOE contractors.  The medical evidence establishes that he was diagnosed with 
multiple myeloma on December 24, 2003.

On February 6, 2006, [Employee] filed a claim for impairment and wage-loss benefits under Part E.  
To ascertain his impairment rating, and pursuant to his request, the district office had [Employee]’s 
medical records reviewed by a District Medical Consultant (DMC).  On September 13, 2006, the DMC 
opined that based on the Fifth Edition of the American Medical Association’s Guides to the Evaluation 
of Physical Impairment (the Guides), [Employee]’s multiple myeloma was ratable because he had 
reached maximum medical improvement for this condition.  However, he opined that [Employee]’s 
peripheral neuropathy, which is a consequential condition of his multiple myeloma, was not at 
maximum medical improvement and thus could be currently rated.  Using the proper sections and 
charts of the Guides, the DMC assessed [Employee]’s whole person impairment based on his multiple 
myeloma at 11%.  

The claim file contains [Employee]’s written declaration that he has not filed any tort suits or claims 
for state workers’ compensation benefits, or received any settlements or state workers’ compensation 
benefit awards in connection with his multiple myeloma.  

On December 5, 2006, the district office issued a recommended decision to award [Employee] an 
impairment award for his 11% whole person permanent impairment based on multiple myeloma, and 
that he was entitled to receive a lump-sum benefit under Part E of EEOICPA based on that award of 
$27,500.00.  Accompanying the district office’s recommended decision was a letter explaining 
[Employee]’s rights and responsibilities in regard to that decision.

OBJECTIONS

On February 1, 2007, FAB received [Employee]’s letter objecting to the recommended decision and 
requesting an oral hearing, which was held on April 17, 2007.  At that hearing, both [Employee] and 
[Employee’s spouse] presented testimony and evidence.  [Employee] also submitted two exhibits at 
this hearing:  (1) [Employee]’s letter dated April 17, 2007 summarizing his objections to the 
recommended decision; and (2) a document entitled “Concise Review of the Disease and Treatment 
Options Multiple Myeloma Cancer of the Bone Marrow” by Brian G. M. Durie, M.D.

Objection No. 1:  [Employee] objected to the DMC’s assessment of his impairment by arguing that the 
DMC should have considered additional factors, such as his bone damage, bone destruction, bone 
lesions, his thrombocytopenia and decreased platelet count, his infections and suppressed immune 
system, his weakness, fatigue and shortness of breath, his renal insufficiency, his daily activities, and 
the probability of his premature death in assessing his impairment.

Objection No. 2:  [Employee] argued that his peripheral neuropathy should be rated because he 



believed that it was at maximum medical impairment, and objected to the impairment rating because 
the DMC did not include his peripheral neuropathy condition in assessing his impairment.

Objection No. 3:  [Employee] objected to the impairment rating because the DMC did not have all of 
your medical records, and no effort was made to obtain those records for the DMC to review.

Objection No. 4:  [Employee] argued that the DMC’s report contains incorrect information about him 
regaining his previous state of good health.

Objection No. 5:   [Employee] argued that the “shallowness” of the impairment evaluation process was
not consistent with EEOICPA, nor was it consistent with his agreement to forego other legal remedies 
if he was fairly compensated.  

Subsequent to the hearing a copy of the transcript of that hearing was sent to [Employee].  On May 4, 
2007, FAB received his letter dated April 30, 2007 and medical records he had attached to that letter, 
including a March 1, 2007 report from Dr. Bart Barlogie and laboratory results dated February 27, 
2007, February 10, 2006, September 23, 2005 and December 15, 2004.

[Employee]’s first, second and third objections concern whether the impairment rating that formed the 
basis for the recommended decision was correct.  He did not submit any medical evidence indicating 
that a physician had rated his impairment differently than the DMC had.  The regulations specify how 
FAB will evaluate new medical evidence submitted to challenge the impairment evaluation in the 
recommended decision.  Those regulations provide that if the employee submits an additional 
impairment evaluation that differs from the impairment evaluation relied upon by the district office, 
FAB will not consider the additional impairment evaluation if it is not performed by a physician who 
meets the criteria that have been established for physicians performing impairment evaluations for the 
pertinent covered illness in accordance with the Guides.  See 20 C.F.R. §§ 30.905, 30.908 (2007).  The 
medical evidence [Employee] submitted did not include an assessment of his impairment based on the 
claimed condition in accordance with the Guides.  A determination regarding [Employee]’s 
impairment rating must be based upon a consideration of the totality of all relevant evidence of 
impairment in the record, and that determination must be based upon the most probative evidence.  See 
20 C.F.R. § 908(c).  After reviewing the evidence of record, FAB concludes that the impairment rating 
by the DMC is the most probative evidence of your whole person impairment from your multiple 
myeloma.  [Employee] may apply for a new impairment rating for this condition in two years.  See 20 
C.F.R. § 30.912.  Additionally, because his peripheral neuropathy was not assessed in the DMC’s 
impairment rating because he had not reached maximum medical improvement for that condition, 
[Employee] may apply for an impairment rating for that condition anytime, but the medical evidence 
must establish that he has reached maximum medical improvement for that condition.

[Employee]’s fourth objection concerns statements in the DMC’s report about him regaining his 
normal state of health.  [Employee] made reference to a statement in the DMC report which implies it 
is debatable whether [Employee] has actually regained his previous state of normal good health.  
However, the statement in question was in quotations in the DMC’s report, indicating that the DMC did
not make that statement.  The DMC’s report indicates that while you were in remission, you were not 
in your previous state of normal good health.

[Employee]’s fifth objection concerns the “shallowness” of the impairment evaluation process under 
EEOICPA.  However, when it enacted Part E, Congress provided that impairment benefits must be 



based on impairment ratings derived from the Guides.  See 42 U.S.C. § 7385s-2(b).  The Department of
Labor must administer Part E as provided by Congress and does not have the authority to base 
impairment benefits on anything other than the Guides.

After reviewing the evidence in the file, [Employee]’s objections to the recommended decision and the
evidence he submitted, FAB hereby makes the following:

FINDINGS OF FACT

1.      [Employee] filed a claim for benefits under EEOICPA on January 20, 2004.

2.      [Employee] was employed at the Oak Ridge Gaseous Diffusion Plant (a DOE facility) for more 
than 250 work days prior to February 1, 1992.  During his employment at this facility, he was 
employed by DOE contractors.  

3.      On May 12, 2006, FAB accepted [Employee]’s Part E claim for medical benefits for the 
“covered” illness of multiple myeloma.

4.      [Employee] has a minimum impairment rating of his whole person as a result of his multiple 
myeloma of 11%.

5.      [Employee] has not received compensation or benefits from a tort suit or a state workers’ 
compensation claim based on his multiple myeloma.

Based on the above-noted findings of fact, FAB also hereby makes the following:

CONCLUSIONS OF LAW

On May 12, 2006, FAB issued a final decision under Part E of EEOICPA that accepted [Employee]’s 
claim for medical benefits for the covered illness of multiple myeloma, finding that his exposure to 
toxic substances during the performance of his duties at a DOE facility was a significant factor in 
aggravating, contributing to, or causing his multiple myeloma.  42 U.S.C. § 7385s-4(a).  He is therefore
a “covered DOE contractor employee.”

Part E of EEOICPA provides that a “covered DOE contractor employee” with a “covered” illness shall 
be entitled to impairment benefits based on the extent of whole person impairment of all organs and 
body functions that are compromised or otherwise affected by the employee’s “covered” illness.  See 
42 U.S.C § 7385s-2(a) and 20 C.F.R. § 30.901(a).  Part E also provides that the employee’s impairment
rating is to be determined in accordance with the Fifth Edition of the Guides, and that for each 
percentage point of impairment that is a result of a “covered” illness, a “covered DOE contractor 
employee” is to receive $2,500.00.  See 42 U.S.C. § 7385s-2(a)(1) and (b).  The evidence of record 
establishes that [Employee] has an impairment rating of 11% of the whole person as a result of his 
“covered” illness of multiple myeloma, based on the Guides. 

[Employee] therefore qualifies for $27,500.00 in impairment benefits under Part E of  EEOICPA, 
pursuant to 42 U.S.C. § 7385s-2(a)(1), and his claim for those benefits is accepted for that amount.

Washington, DC



William J. Elsenbrock

Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 10006507-2006 (Dep’t of Labor, November 25, 2009)

NOTICE OF FINAL DECISION FOLLOWING REVIEW OF THE WRITTEN RECORD

This decision of the Final Adjudication Branch (FAB) concerns the above claim for impairment 
benefits under Part E of the Energy Employees Occupational Illness Compensation Program Act of 
2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons stated below, the claim for an 
impairment award is accepted.  

STATEMENT OF THE CASE

On June 10, 2003, the employee filed a claim for benefits under Part B of EEOICPA as a uranium 
worker.  On December 10, 2003, FAB issued a final decision in which it found that the employee was a
uranium worker who had received $100,000.00 under section 5 of the Radiation Exposure 
Compensation Act (42 U.S.C. § 2210 note) for pneumoconiosis, pulmonary fibrosis and fibrosis of the 
lung.  Therefore, FAB concluded that the employee was entitled to a lump-sum award of $50,000.00 
under Part B and medical benefits for his pneumoconiosis, pulmonary fibrosis and fibrosis of the lung, 
retroactive to June 10, 2003.  

On February 14, 2005, the employee filed a claim under Part E for pneumoconiosis, fibrosis of the lung
and pulmonary fibrosis.  On June 7, 2006, FAB issued a final decision finding that the employee’s 
pneumoconiosis, pulmonary fibrosis and fibrosis of the lung were due to work-related exposure to 
toxic substances.  Therefore, FAB concluded that the employee was entitled to medical benefits for the 
covered illnesses of pneumoconiosis, pulmonary fibrosis and fibrosis of the lung under Part E of 
EEOICPA.  On December 13, 2006, FAB issued another final decision in which it found that the 
employee had a 25% permanent impairment of the whole body as a result of his accepted 
pneumoconiosis, pulmonary fibrosis and fibrosis of the lung, and awarded him $62,500.00 in 
impairment benefits under Part E of EEOICPA.

On April 3, 2008, the employee filed another claim for benefits under Part E of EEOICPA, for 
squamous cell cancer of the right upper lobe of the lung.  By final letter decision dated October 23, 
2008, the district office accepted that the employee’s lung cancer was a consequence of his accepted 
pneumoconiosis, pulmonary fibrosis and fibrosis of the lung.

On January 22, 2009, the district office received the employee’s claim for an increased impairment 
award.  In his letter to the district office, the employee indicated that he wished to have the Department 
of Labor arrange for a qualified physician to perform the impairment evaluation.  Accordingly, to 
determine the employee’s impairment rating (the percentage rating representing the extent of whole 
body impairment, based on the organ and body functions affected by his covered illnesses), his case 
was referred for review to a district medical consultant (DMC).  In a medical report dated April 7, 
2009, the DMC stated that the employee had reached maximum medical improvement for his accepted 
pneumoconiosis, pulmonary fibrosis, fibrosis of the lung and lung cancer.  Using the American Medical



Association’s Guides to the Evaluation of Permanent Impairment (AMA’s Guides), and based on 
pulmonary function tests performed on January 15, 2009, the DMC concluded that the employee had a 
26% whole body impairment as a result of his covered illnesses.

In a letter dated June 17, 2009, the employee indicated that he had not filed for or received any money 
under a state workers’ compensation program or related to a tort action for his covered illnesses.  

On August 17, 2009, the Denver district office issued a recommended decision in which it found that 
the employee had a 26% whole body impairment attributable to his pneumoconiosis, pulmonary 
fibrosis, fibrosis of the lung and lung cancer.  Therefore, the district office recommended that the 
employee be awarded compensation in the amount of $65,000.00, less the $62,500.00 that was 
previously awarded, under Part E of EEOICPA.

OBJECTION

On August 28, 2009, FAB received the employee’s objection to the recommended decision, in which he
indicated that he would forward an impairment evaluation from another physician.  Thereafter, the 
employee submitted a September 10, 2009 medical report by Dr. Karen B. Mulloy, an osteopath, in 
which she concluded that the employee had reached maximum medical improvement.  Dr. Mulloy used
the AMA’s Guides and opined that the employee had a Class 3 impairment due to an FEV1 of 58% of 

predicted.  See AMA’s Guides, table 5-12, page 107.  In addition, Dr. Mulloy identified the need for 
oxygen and reduced oxygen saturation, and indicated that the employee’s covered illnesses interfered 
with some of his activities of daily living, such as walking up stairs and doing activities around the 
house that require any exertion.  Based upon the foregoing, Dr. Mulloy concluded that the employee 
had a permanent impairment of 35% of the whole body as a result of his accepted pneumoconiosis, 
pulmonary fibrosis, fibrosis of the lung and lung cancer.

The employee also submitted an October 7, 2009 medical report by Dr. Annyce Mayer.  In that report, 
Dr. Mayer opined that the employee had a Class 3 impairment based on a limitation in his exercise 
tolerance, at least in part related to respiratory abnormalities.  Dr. Mayer also stated that the employee 
had a gas exchange abnormality that required the use of oxygen and that he does not perform activities 
that require much exertion.  Dr. Mayer did not indicate that the employee had reached maximum 
medical improvement or provide an opinion on the percentage of his whole person impairment as a 
result of his respiratory problems.

After considering the evidence of record, FAB hereby makes the following:

FINDINGS OF FACT

1. On June 7, 2006, FAB issued a final decision finding that the employee’s pneumoconiosis, 
pulmonary fibrosis and fibrosis of the lung were due to exposure to toxic substances, accepted 
his claim under Part E of EEOICPA and awarded him medical benefits for his covered 
illnesses.  

2. On December 13, 2006, FAB issued another final decision finding that the employee had a 
permanent impairment of 25% of the whole body due to his covered illnesses of 
pneumoconiosis, pulmonary fibrosis and fibrosis of the lung and awarded him $62,500.00 in 
impairment benefits. 



3. By letter decision dated October 23, 2008, the district office accepted that the employee’s lung 
cancer was a consequence of his accepted pneumoconiosis, pulmonary fibrosis and fibrosis of 
the lung. 

4. Based on the Fifth Edition of the AMA’s Guides, the medical evidence establishes that the 
impairment rating attributed to the employee’s pulmonary conditions is 35%. 

5. The employee has not received any settlement or award from a tort suit or state workers’ 
compensation claim in connection with his covered illnesses. 

Based on the above-noted findings of fact, FAB hereby also makes the following:

CONCLUSIONS OF LAW

Once a recommended decision on impairment has been issued and forwarded to the FAB, the employee
may submit new medical evidence or an additional impairment evaluation to challenge the impairment 
determination in the recommended decision.  When this occurs, the FAB reviewer must take many 
variables into consideration when weighing impairment evaluations for probative value.  In general, 
probative means “believable” and the FAB reviewer evaluates each report to determine which one, on 
the whole, is more believable based on the medical rationale provided and the evidence at hand.  
Federal (EEOICPA) Procedure Manual, Chapter 2-1300.10 (May 2009).  The FAB reviewer will 
determine the minimum impairment rating after he or she has evaluated all relevant evidence and 
argument in the record.  20 C.F.R. § 30.908(c) (2009).

The AMA’s Guides, at page 107, indicates that 

The classification system in Table #5-12 considers only pulmonary function measurements for an 
impairment rating.  It is recognized that pulmonary impairment can occur that does not significantly 
impact pulmonary function and exercise results but that does impact the ability to perform activities of 
daily living. . . .  In these limited cases, the physician may assign an impairment rating based on the 
extent and severity of pulmonary dysfunction and the inability to perform activities of daily living.

All three doctors identified pulmonary function test results that indicated the employee has an 
impairment at the lower end of Class 3.  However, Dr. Mayer and Dr. Mulloy identified the need for 
oxygen and indicated that the employee’s accepted pneumoconiosis, pulmonary fibrosis, fibrosis of the 
lung and lung cancer affect his activities of daily living, while the DMC only considered the results of 
pulmonary function tests.  

As Dr. Mulloy considered additional issues in evaluating the employee’s impairment, FAB concludes 
that Dr. Mulloy’s impairment report has greater probative value than the report relied upon by the 
district office.  Thus, FAB concludes that the employee has a permanent impairment that is due to the 
covered illnesses of pneumoconiosis, pulmonary fibrosis, fibrosis of the lung and lung cancer, and that 
his impairment rating is 35%. 

FAB further concludes that the employee is entitled to $2,500 for each percentage point of his 
impairment rating of 35%, and that the employee is entitled to compensation for impairment in the 
amount of $87,500.00, less the previously awarded $62,500.00, pursuant to 42 U.S.C. § 7385s-2(a)(1). 
Accordingly, FAB awards the employee net impairment benefits of $25,000.00 under Part E of 



EEOICPA.

Washington, DC

Tom Daugherty

Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 10010178-2007 (Dep’t of Labor, March 25, 2008)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This decision of the Final Adjudication Branch (FAB) concerns the employee’s claim for impairment 
benefits under Part E of the Energy Employees Occupational Illness Compensation Program Act of 
2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons stated below, the claim for an 
impairment award under Part E is approved.  A decision on the claim for wage-loss benefits under Part 
E of EEOICPA is deferred pending further development.

STATEMENT OF THE CASE

On June 7, 2002, the employee filed claims for benefits under Part B and former Part D of EEOICPA.  
On February 23, 2007, the FAB issued a final decision finding that he was employed by a covered 
Department of Energy (DOE) contractor at the Portsmouth Gaseous Diffusion Plant from May 11, 1953
to November 16, 1954; that he was diagnosed with kidney cancer on August 5, 1976, lung cancer on 
January 22, 2001, colon cancer on March 30, 2001, rectal cancer on October 22, 2001, and prostate 
cancer on November 10, 2004; that these cancers were at least as likely as not related to radiation 
exposure during his employment at a DOE facility; and that they were also related to his exposure to 
toxic substances during his employment at a DOE facility.  As a result, the FAB found that the 
employee was entitled to benefits under both Parts B and E of EEOICPA.

Earlier on January 16, 2007, the district office received the employee’s claim for wage-loss benefits 
and an impairment award under Part E of EEOICPA.  In support of his claim, the employee submitted a
pulmonary function analysis, dated February 28, 2007, from Kennewick General Hospital, which 
indicated that his FVC was 91% of normal, FEV-1 was 42% of normal,  and DLCO was 56% of 
predicted.  In a March 5, 2007 medical report, Dr. Arthur Cain identified lowered creatinine levels, 
post-radiation rectal pain, urinary frequency, and erectile dysfunction.  

To determine the percentage rating representing the extent of whole person impairment, based on the 
organ and body functions affected by the employee’s covered illness, the case was referred for review 
to a District Medical Consultant (DMC).  The DMC submitted a medical report, dated June 30, 2007, 
which indicated that the employee had reached maximum medical improvement for all of his covered 
illnesses.  Using the Fifth Edition of the American Medical Association’s Guides to the Evaluation of 
Permanent Impairment (the Guides), the DMC opined that the employee had 10% impairment of the 
whole person due to his kidney cancer, based on the loss of one kidney and satisfactory kidney 
functions.  For the employee’s prostate cancer, the DMC found that there was a Class 1 impairment due
to prostate and seminal vesicle dysfunction signs and symptoms, that the employee had not had 



surgery, and that he did not require continuous treatment.  The DMC found that there was 5% 
impairment of the whole person due to dysfunction secondary to radiation treatment for the prostate 
cancer.  Regarding the employee’s rectal cancer, the DMC found that there was Class 1 impairment 
based on no need for further treatment, no further complications, no diarrhea and no residual findings.  
The DMC found that there was 0% impairment of the whole person due to radiation treatment for the 
colon cancer.  Finally, as for the employee’s lung cancer, the DMC found that his FVC was 91% of 
normal and his FEV-1 was 42% of normal, and that that placed him in Class 2 (Table 5-12, page 107 of
the Guides).  The DMC found that there was 10% impairment of the whole person due to the lung 
condition.  However, the DMC indicated that 50% of this last impairment should be attributed to the 
employee’s smoking and non-covered illness emphysema.  Using the Combined Values Chart on page 
604 of the Guides, 10% for kidney cancer, 5% for prostate cancer, 0% for colon cancer, and 5% 
impairment for the lung cancer equates to a 19% impairment of the whole person.  

In a letter dated July 13, 2007, the employee indicated that he had not filed for or received any money 
from a state workers’ compensation program or related to a tort action for any of his covered illnesses.  

On August 4, 2007, the Cleveland district office issued a recommended decision to award the employee
Part E benefits for a 19% whole person impairment attributable to his kidney, colon/rectal, lung, and 
prostate cancers.  The district office recommended that he receive an impairment award in the amount 
of $47,500.00, and deferred making a recommendation on the employee’s claim for wage-loss pending 
further development.

OBJECTIONS

On September 27, 2007, the FAB received the written objections of the employee’s authorized 
representative and a request for an oral telephonic hearing, which was held on November 27, 2007.  A 
review of the written objections, an October 4, 2007 impairment evaluation performed by Dr. David P. 
Suchard, Dr. Suchard’s testimony during the telephonic hearing, and evidence the representative 
submitted subsequent to the hearing reveals the following:

In his October 4, 2007 evaluation and hearing testimony, Dr. Suchard indicated that the employee had 
reached maximum medical improvement for all of his covered illnesses.  Using the Fifth Edition of the 
Guides, he found that the employee’s FVC was 91% of normal, FEV-1 was 42% of normal, and DLCO 
was 56% of predicted, and placed him in Class 3 (Table 5-12 on page 107 of the Guides).  Dr. Suchard 
concluded that the employee had a 40% impairment of the whole person based on his lungs.  Dr. 
Suchard found that based on the loss of one kidney, no evidence of recurrence of cancer, occasional 
sharp pains associated with the surgical scar, and serum creatine reduction to 46 ml/min, that the 
employee was in the mid-range of a Class 2 impairment (Table 7-1, page 146), resulting in a 23% 
whole person impairment based on the employee’s kidneys.  Regarding the employee’s colorectal 
cancer, Dr. Suchard found that there was a Class 1 impairment based on a condition that required 
surgery and the need for ongoing periodic surveillance colonoscopies and the risk of developing new or
recurrent colorectal cancer (Table 6-4, page 128).  Dr. Suchard found that there was a 5% whole person
impairment because of dysfunction secondary to radiation and treatment for the colon cancer.

For the prostate cancer, Dr. Suchard found that the employee had an anal impairment associated with 
his radiation-induced proctitis and that this was a Class 2 impairment due to signs and symptoms of 
organic anal disease or anatomic loss or alteration associated with continual anal symptoms 
incompletely controlled by treatment (Table 6-5 on page 131).  Dr. Suchard found that there was a 15%



whole person impairment related to this anal disease.  Due to lower urinary tract function associated 
with the employee’s prostate cancer, Dr. Suchard found a Class 1 impairment due to lower urinary 
symptoms of urinary frequency, nocturia, and urinary hesitancy with decreased force of the urinary 
stream (Table 7-4 on page 153), resulting in a 5% whole person impairment related to his 
radiation-induced obstructive urethral disease.  Based on his reduced sexual function, Dr. Suchard also 
found a Class 1 impairment due to difficulties in maintaining an erection of sufficient rigidity and 
duration for sexual intercourse (Section 7.7 on page 156), resulting in a 10% whole person impairment 
related to decreased penile function.  However, because the Guides direct the evaluator to decrease the 
percentage impairments concerning male reproductive organs by 50% for men over 65, Dr. Suchard 
found that the employee only had a 5% whole person impairment with regard to his decreased penile 
function.  Using the Combined Values Chart on page 604 of the Guides, Dr. Suchard concluded that 
15% for anal disease, 5% for urethral disease, and 5% for sexual dysfunction equated to a 23% 
impairment to the whole person for the employee’s prostate cancer.

Using the same Combined Values Chart, Dr. Suchard concluded that 40% for the lung cancer, 23% for 
the kidney cancer, 5% for the colon cancer, and 23% for the prostate cancer equated to a 67% 
impairment of the whole person due to all of the employee’s covered illnesses.  Subsequent to the 
hearing, the authorized representative submitted a pulmonary function analysis dated November 29, 
2007 and the results of a December 11, 2007 endoscopy.  In an email dated December 21, 2007, Dr. 
Suchard indicated that the “pulmonary condition remains Class 2, no change in impairment 
assessment.”  He also indicated that the employee continued to have a 5% whole person impairment 
with regard to his Class 1 colorectal disorder impairment.

On the other hand and as noted above, in his June 30, 2007 report, the DMC noted that the employee’s 
FVC was 91% of normal and FEV-1 was 42% of normal, and placed him in Class 2.  However, Table 
5-12 of the Guides states that if the FEV-1 is between 41% and 59%, this would place an individual in 
Class 3.  Also, the DMC did not consider the DLCO test results, which were 56% of predicted and 
would also place an individual in Class 3.  Finally, the FAB notes that the DMC apportioned the 
impairment of the employee’s lungs to reflect the presence of a non-covered illness (emphysema).  
Regarding his kidney cancer, the FAB notes that the DMC did not take into consideration the pain from
the surgical site and the lowered serum creatine level.  In addition, he did not consider the need for 
ongoing periodic surveillance colonoscopies and the risk of developing new or recurrent colorectal 
cancer.  Finally, the FAB notes that the DMC did not consider any impairment that resulted from the 
employee’s anal problems that were associated with radiation-induced proctitis, lower urinary tract 
functions associated with prostate cancer, and reduced sexual function. 

Once a recommended decision on impairment has been issued, an employee may submit new medical 
evidence or an additional impairment evaluation to challenge the determination of the impairment in 
the recommended decision.  When this occurs, the FAB reviewer must take many variables into 
consideration when weighing the probative value of competing impairment evaluations.  While by no 
means exhaustive, the FAB reviewer considers whether the physician possesses the requisite skills and 
requirements to provide a rating; whether the evaluation was conducted within 1 year of its receipt by 
DEEOIC; whether it addresses the covered illness; and whether the whole body percentage of 
impairment is listed with a clearly rationalized medical opinion as to its relationship to the covered 
illness.  In general, probative means “believable” and the FAB reviewer considers each competing 
report to determine which one, on the whole, is more believable based on the medical rationale 
provided and the evidence in the case file.  See Federal (EEOICPA) Procedure Manual, Chapter 
E-900.10 (February 2006).  As noted above, the employee submitted medical evidence that the FAB 
concludes is well rationalized and of greater probative value than the DMC’s evaluation that was used 



by the district office to determine his percentage of permanent impairment.

After considering the evidence of record, the FAB hereby makes the following:

FINDINGS OF FACT

1. On February 23, 2007, the FAB issued a final decision finding that the employee was employed 
by a DOE contractor at the Portsmouth Gaseous Diffusion Plant from May 11, 1953 to 
November 16, 1954; that he was diagnosed with kidney cancer on August 5, 1976, lung cancer 
on January 22, 2001, colon cancer on March 30, 2001, rectal cancer on October 22, 2001, and 
prostate cancer on November 10, 2004; that these “occupational illnesses” were at least as likely
as not related to radiation exposure during employment at a DOE facility; and that they were 
also “covered illnesses” related to toxic substance exposure during employment at a DOE 
facility.  Consequently, it was found that he was entitled to benefits under both Parts B and E of 
EEOICPA.  

2. Based on the Fifth Edition of the Guides, the employee has a 40% impairment based on his lung
cancer, 23% based on his kidney cancer, 5% based on his colon cancer, and 23% based on his 
prostate cancer, for a total whole-body impairment of 67%. 

3. The employee has not received any settlement or award from a lawsuit or workers’ 
compensation claim in connection with his covered illnesses. 

Based on the above-noted findings of fact, the FAB hereby also makes the following:

CONCLUSIONS OF LAW

Section 30.316(b) of the implementing regulations provides that “if the claimant objects to all or part of
the recommended decision, the FAB reviewer will issue a final decision on the claim after either the 
hearing or the review of the written record, and after completing such further development of the case 
as he or she may deem necessary.”  20 C.F.R. § 30.316(b).  The undersigned has reviewed the record, 
including the employee’s objections in this case, and concludes that no further investigation is 
warranted.

If an employee submits an additional impairment evaluation that differs from the impairment 
evaluation relied upon by the district office, the FAB will review all relevant evidence of impairment in
the record, and will base its determinations regarding impairment upon the evidence it considers to be 
most probative.  The FAB will determine the minimum impairment rating after it has evaluated all 
relevant evidence and argument in the record.  See 20 C.F.R. § 30.908(c).

The FAB finds that Dr. Suchard’s impairment evaluation is more probative than the one relied on by 
the district office to determine the employee’s recommended whole person impairment, and that based 
on Dr. Suchard’s evaluation, his impairment rating is calculated to be 67%.  The FAB also finds that the
employee is entitled to $2,500.00 for each percentage point of the impairment rating attributed to his 
covered illnesses.  Therefore, the employee is hereby awarded impairment benefits under Part E of 
EEOICPA in the amount of $167,500.00 ($2,500.00 x 67) pursuant to 42 U.S.C. § 7385s-2(a)(1).

Washington, DC



Tom Daugherty

Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 10033309-2006 (Dep’t of Labor, November 9, 2007)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch (FAB) concerning the above claim for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the claim is 
approved for an award of impairment benefits under Part E of EEOICPA in the amount of $17,300.00 
(an award of 17% in impairment benefits of $42,500.00, reduced because of the required coordination 
with state workers’ compensation benefits by $25,200.00) based on the employee’s covered illness of 
lung cancer.  A decision on the claim for prostate cancer under both Parts B and E is deferred pending 
further development.

STATEMENT OF THE CASE 

On November 4, 2002, [Employee] filed a claim for benefits under Part B and Part E (which was 
formerly Part D) of EEOICPA.  At that time, he identified lung cancer as the condition resulting from 
your employment at a Department of Energy (DOE) facility.  DOE confirmed that [Employee] was 
employed at the K-25 Plant in Oak Ridge, Tennessee from July 6, 1953 to April 7, 1961, and at the 
Y-12 Plant in Oak Ridge, Tennessee from January 16, 1967 to July 31, 1985.  In support of his claim, 
[Employee] submitted an August 11, 1994 surgical pathology report, signed by Dr. Stephen H. 
Harrison, showing a diagnosis of moderately to poorly differentiated adenocarcinoma of the left lung.

On January 7, 2002, FAB issued a final decision accepting his claim under Part B, finding that he was a
member of the Special Exposure Cohort, that he had been diagnosed with lung cancer, which is a 
“specified” cancer under EEOICPA, and awarding him compensation in the amount of $150,000.00 
and medical benefits under Part B for lung cancer.  On April 17, 2006, FAB also accepted 
[Employee]’s claim under Part E, finding that he had contracted lung cancer through exposure to a 
toxic substance at a DOE facility, and awarded him medical benefits for his “covered” illness of lung 
cancer under Part E.

On June 5, 2006, the district office received [Employee]’s request for an impairment evaluation under 
Part E and elected to have a Department of Labor physician perform the rating.  To determine his 
impairment rating, the district office referred [Employee]’s case file to a District Medical Consultant 
(DMC).  In a March 29, 2007 report, the DMC reviewed the medical evidence of record and concluded 
that it established that [Employee] had reached maximum medical improvement.  Using the Fifth 
Edition of the American Medical Association’s Guides to the Evaluation of Permanent Impairment (the
Guides), the DMC concluded that [Employee] had a 5% whole person impairment due to his accepted 
lung cancer.

On November 8, 2006, the district office received a copy of [Employee]’s state workers’ compensation
settlement of $25,200.00 for the condition of lung cancer.



On March 15, 2007, the Jacksonville district office issued a recommended decision finding that 
[Employee]’s covered illness of lung cancer resulted in a 5% whole body impairment and that he was 
entitled to $12,500.00 in impairment benefits under Part E of EEOICPA.  The district office also 
recommended that the $25,200.00 state workers’ compensation settlement be coordinated with his 
impairment benefits, leaving a surplus of $12,700.00 to be recovered out of future medical benefits 
until it was absorbed.

OBJECTIONS

On May 14, 2007, [Employee] timely filed a written objection to the recommended decision’s 
proposed award and requested an oral hearing to present his objections, which was held on August 1, 
2007 in Oak Ridge, Tennessee.  [Employee] was represented by Christopher H. Hayes, an attorney 
with the Energy Workers’ Legal Resource Center.  On August 8, 2007, a copy of the transcript of the 
hearing was sent to [Employee]. 

[Employee] submitted exhibits at the hearing, as follows:

 A copy of his state workers’ compensation settlement agreement, showing that he was paid 
$25,200.00. 

 A copy of an April 5, 2005 report by Dr. William R.C. Stewart, III, concluding that [Employee] 
had a 15% impairment to the whole person based on his lung cancer, without recurrence, which 
also noted that his impairment would be much higher if the cancer returned. 

 A copy of an August 23, 2006 letter and attached medical report from Dr. R. Hal Hughes, noting
that [Employee] was seen in his office on that date and that he had a 50% impairment to the 
whole person, based on the Fifth Edition of the Guides, Table 5-12. 

 A copy of a June 13, 2007 report of a medical examination, in which Dr. Norm Walton 
concluded that [Employee] had a 17% impairment of the whole person based on his lung 
cancer. 

At the hearing, [Employee] presented the following objections:  

1. He stated that he was seen by Dr. Stewart to obtain an impairment rating of 15% in 2005, and 
that that was the report upon which his state workers’ compensation settlement was based.  
[Employee] also stated that on August 23, 2006, Dr. Hughes, his current treating physician, 
supplied a letter referencing a 50% impairment to the whole person.  He stated that he saw Dr. 
Norm Walton at his attorney’s request on June 13, 2007, and that he gave him a 17% 
impairment rating to the whole person after a “hands-on examination” and “repeat breathing 
tests.”  

2. [Employee] stated that when he is seen in a doctors’ office, it is usually after he has taken his 
medication, such as an inhaler, which improves his breathing function.  He stated that his 
condition varies from day to day and within the day, being worse at night, especially if he does 
sleep propped up, and that he is not able to do activities such as “mow the yard.”  [Employee] 
argued that the DMC’s report did not take these considerations into account.  He also stated that
he was not given the opportunity to review the DMC’s report and object prior to the issuance of 



the recommended decision. 

3. [Employee] argued that, as to the probative value of these varying impairment rating reports, 
three of the four doctors writing reports had actually examined him, and that these physicians in
terms of their opinions, present a picture that’s more probative to the Department of Labor and 
present a more clear, clinical assessment of his impairment than the DMC’s evaluation based on
the records with which he was provided.  He argued that the report of his treating doctor, Dr. 
Hughes, would have the most probative opinion, as pulmonary function testing may be 
“somewhat variable” despite his being at maximum medical improvement, and he is Dr. 
Hughes’ regular patient.  

4. [Employee] also stated that his pulmonary function has been getting progressively worse, as 
compared to the mid-1990s when he had his surgery.  Thus, he alleged that he was worse than 
he was in 2005, when Dr. Stewart did his evaluation.  

Regarding these objections, FAB notes that impairment ratings are based on an individual’s current 
condition at maximum medical improvement, and that [Employee] has four separate impairment rating
reports in his file from four different physicians.  The DMC’s opinion is the only one given without 
benefit of a physical examination and gave a 5% impairment rating.  [Employee] alleges that his 
condition has worsened since the 2005 examination by Dr. Stewart, which gave a 15% impariment 
rating.  His treating physician gave a 50% impairment rating on August 23, 2006, and he states that this
is the doctor who is most familiar with his condition.  The latest impairment rating in the file, that of 
17% by Dr. Walton, was done based on a physical examination on June 13, 2007 and was specifically 
obtained for [Employee]’s Part E claim.  

Under the regulations implementing Part E of EEOICPA, the employee bears the burden of proving 
that the new impairment evidence he has submitted has more probative value than the evaluation used 
by the district office to determine the impairment rating.  The weighing of the probative value of these 
impairment ratings must take many variables into consideration, such as  whether that the opining 
physician possesses the requisite skills and requirements to provide a rating as set out under the 
regulations, whether the evaluation was conducted within 1 year of its receipt by the Division of 
Energy Employees Occupational Illness Compensation, whether the report addresses the covered 
illness, and whether the whole body percentage of impairment is listed with a clearly rationalized 
medical opinion as to its relationship to the covered illness.  See Federal (EEOICPA) Procedure 
Manual, Chapter E-900(10)(b).

As noted above, the DMC never actually examined [Employee] and the 2005 impairment rating was 
done more than 1 year before it was submitted to FAB.  Thus, neither of these reports has the most 
probative value for EEOICPA purposes.  FAB also notes that both Dr. Hughes and Dr. Walton 
submitted medical reports that are clear and well-rationalized with regard to the causal relationship of 
[Employee]’s impairment to the covered illness of lung cancer.  [Employee] testified that his condition
is getting progressively worse and has been since his 1994 diagnosis and subsequent surgery for lung 
cancer.  The most recent impairment rating in the file was done in June 2007 by Dr. Walton, nearly a 
year after the next more recent, which was done in August 2006 by Dr. Hughes.  Dr. Walton’s 
impairment rating also appears to be more consistent with the other impairment ratings that have been 
done for [Employee] by other physicians, in terms of the percentage of impairment.  Thus, FAB 
concludes that the most probative opinion with regard to [Employee]’s current level of impariment is 
the most current impariment rating by Dr. Walton, which gives a 17% impairment rating of the whole 
person.



At the hearing, [Employee] acknowledged that if his condition worsened, he could claim for additional
impairment based on the same covered illness after the passage of two years from his award.  FAB also
notes that [Employee] has a pending claim based on the condition of prostate cancer and that he may 
seek an impairment rating on a different covered illness before the passage of two years.  See 20 C.F.R. 
§ 30.912.

Following an independent review of the evidence of record, the undersigned hereby makes the 
following:

FINDINGS OF FACT

1. On November 4, 2002, [Employee] filed a claim for benefits under Part B and Part E of 
EEOICPA.  At that time, he identified lung cancer as the condition resulting from his 
employment at a DOE facility. 

2. On January 7, 2002, FAB issued a final decision that accepted [Employee]’s claim under Part 
B, finding that he was are a member of the Special Exposure Cohort, that he had been were 
diagnosed with lung cancer (a “specified” cancer), and awarding him a lump-sum of 
$150,000.00 and medical benefits for lung cancer. 

3. On April 17, 2006, FAB also accepted [Employee]’s claim under Part E, finding that he had 
contracted his lung cancer through exposure to a toxic substance at a DOE facility and awarding
him medical benefits for lung cancer under Part E. 

4. On March 5, 2007, a DMC reviewed the medical evidence of record and determined that 
according to the Guides, [Employee] had a 5% whole person impairment resulting from his 
accepted covered illness of lung cancer. 

5. On June 14, 2007, Dr. Norm Walton examined [Employee] and determined that he had a 
current impairment raring of 17% to the whole person as a result of his lung cancer. 

6. [Employee] received a state workers’ compensation settlement of $25,200.00 for his claimed 
condition of lung cancer. 

Based on the above-noted facts, the undersigned also hereby makes the following: 

CONCLUSIONS OF LAW

Under Part E of EEOICPA, a “covered DOE contractor employee” with a “covered illness” shall be 
entitled to impairment benefits based upon the extent of whole person impairment of all organs and 
body functions that are compromised or otherwise affected by his or her “covered illness.”  See 42 
U.S.C § 7385s-2(a); 20 C.F.R. § 30.901(a).  The impairment rating of an employee shall be determined 
in accordance with the Fifth Edition of the Guides.  42 U.S.C. § 7385s-2(b).  Section 7385s-2(a)(1) 
provides that for each percentage point of the impairment rating that is the result of a covered illness, 
the covered DOE contractor employee shall receive $2,500.00.

As noted above, [Employee] is a covered DOE contractor employee with the covered illness of lung 
cancer, and he has an impairment rating of 17% of  the whole person as a result of his covered illness 



based on the Guides.  The physician giving this impairment rating, Dr. Walton, evaluated [Employee]’s
condition based on a physical examination and also carefully reviewed his medical records, and his is 
the most probative medical opinion on impairment in the file, as discussed above.  [Employee] is 
therefore entitled to $42,500.00 in impairment benefits (17 x $2,500.00 = $42,500.00) under Part E of 
EEOICPA.  This amount must be coordinated with the amount [Employee] received in a state workers’
compensation settlement for his lung cancer, which was $25,200.00.  Thus, his net award of 
impairment benefits based on his lung cancer is $17,300.00.  A decision on [Employee]’s claim under 
Parts B and E for prostate cancer is deferred pending further development.

Washington, D.C. 

Carrie A. Rhoads

Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 10010178-2007 (Dep’t of Labor, March 25, 2008)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This decision of the Final Adjudication Branch (FAB) concerns the employee’s claim for impairment 
benefits under Part E of the Energy Employees Occupational Illness Compensation Program Act of 
2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons stated below, the claim for an 
impairment award under Part E is approved.  A decision on the claim for wage-loss benefits under Part 
E of EEOICPA is deferred pending further development.

STATEMENT OF THE CASE

On June 7, 2002, the employee filed claims for benefits under Part B and former Part D of EEOICPA.  
On February 23, 2007, the FAB issued a final decision finding that he was employed by a covered 
Department of Energy (DOE) contractor at the Portsmouth Gaseous Diffusion Plant from May 11, 1953
to November 16, 1954; that he was diagnosed with kidney cancer on August 5, 1976, lung cancer on 
January 22, 2001, colon cancer on March 30, 2001, rectal cancer on October 22, 2001, and prostate 
cancer on November 10, 2004; that these cancers were at least as likely as not related to radiation 
exposure during his employment at a DOE facility; and that they were also related to his exposure to 
toxic substances during his employment at a DOE facility.  As a result, the FAB found that the 
employee was entitled to benefits under both Parts B and E of EEOICPA.

Earlier on January 16, 2007, the district office received the employee’s claim for wage-loss benefits 
and an impairment award under Part E of EEOICPA.  In support of his claim, the employee submitted a
pulmonary function analysis, dated February 28, 2007, from Kennewick General Hospital, which 
indicated that his FVC was 91% of normal, FEV-1 was 42% of normal,  and DLCO was 56% of 
predicted.  In a March 5, 2007 medical report, Dr. Arthur Cain identified lowered creatinine levels, 
post-radiation rectal pain, urinary frequency, and erectile dysfunction.  

To determine the percentage rating representing the extent of whole person impairment, based on the 
organ and body functions affected by the employee’s covered illness, the case was referred for review 



to a District Medical Consultant (DMC).  The DMC submitted a medical report, dated June 30, 2007, 
which indicated that the employee had reached maximum medical improvement for all of his covered 
illnesses.  Using the Fifth Edition of the American Medical Association’s Guides to the Evaluation of 
Permanent Impairment (the Guides), the DMC opined that the employee had 10% impairment of the 
whole person due to his kidney cancer, based on the loss of one kidney and satisfactory kidney 
functions.  For the employee’s prostate cancer, the DMC found that there was a Class 1 impairment due
to prostate and seminal vesicle dysfunction signs and symptoms, that the employee had not had 
surgery, and that he did not require continuous treatment.  The DMC found that there was 5% 
impairment of the whole person due to dysfunction secondary to radiation treatment for the prostate 
cancer.  Regarding the employee’s rectal cancer, the DMC found that there was Class 1 impairment 
based on no need for further treatment, no further complications, no diarrhea and no residual findings.  
The DMC found that there was 0% impairment of the whole person due to radiation treatment for the 
colon cancer.  Finally, as for the employee’s lung cancer, the DMC found that his FVC was 91% of 
normal and his FEV-1 was 42% of normal, and that that placed him in Class 2 (Table 5-12, page 107 of
the Guides).  The DMC found that there was 10% impairment of the whole person due to the lung 
condition.  However, the DMC indicated that 50% of this last impairment should be attributed to the 
employee’s smoking and non-covered illness emphysema.  Using the Combined Values Chart on page 
604 of the Guides, 10% for kidney cancer, 5% for prostate cancer, 0% for colon cancer, and 5% 
impairment for the lung cancer equates to a 19% impairment of the whole person.  

In a letter dated July 13, 2007, the employee indicated that he had not filed for or received any money 
from a state workers’ compensation program or related to a tort action for any of his covered illnesses.  

On August 4, 2007, the Cleveland district office issued a recommended decision to award the employee
Part E benefits for a 19% whole person impairment attributable to his kidney, colon/rectal, lung, and 
prostate cancers.  The district office recommended that he receive an impairment award in the amount 
of $47,500.00, and deferred making a recommendation on the employee’s claim for wage-loss pending 
further development.

OBJECTIONS

On September 27, 2007, the FAB received the written objections of the employee’s authorized 
representative and a request for an oral telephonic hearing, which was held on November 27, 2007.  A 
review of the written objections, an October 4, 2007 impairment evaluation performed by Dr. David P. 
Suchard, Dr. Suchard’s testimony during the telephonic hearing, and evidence the representative 
submitted subsequent to the hearing reveals the following:

In his October 4, 2007 evaluation and hearing testimony, Dr. Suchard indicated that the employee had 
reached maximum medical improvement for all of his covered illnesses.  Using the Fifth Edition of the 
Guides, he found that the employee’s FVC was 91% of normal, FEV-1 was 42% of normal, and DLCO 
was 56% of predicted, and placed him in Class 3 (Table 5-12 on page 107 of the Guides).  Dr. Suchard 
concluded that the employee had a 40% impairment of the whole person based on his lungs.  Dr. 
Suchard found that based on the loss of one kidney, no evidence of recurrence of cancer, occasional 
sharp pains associated with the surgical scar, and serum creatine reduction to 46 ml/min, that the 
employee was in the mid-range of a Class 2 impairment (Table 7-1, page 146), resulting in a 23% 
whole person impairment based on the employee’s kidneys.  Regarding the employee’s colorectal 
cancer, Dr. Suchard found that there was a Class 1 impairment based on a condition that required 
surgery and the need for ongoing periodic surveillance colonoscopies and the risk of developing new or
recurrent colorectal cancer (Table 6-4, page 128).  Dr. Suchard found that there was a 5% whole person



impairment because of dysfunction secondary to radiation and treatment for the colon cancer.

For the prostate cancer, Dr. Suchard found that the employee had an anal impairment associated with 
his radiation-induced proctitis and that this was a Class 2 impairment due to signs and symptoms of 
organic anal disease or anatomic loss or alteration associated with continual anal symptoms 
incompletely controlled by treatment (Table 6-5 on page 131).  Dr. Suchard found that there was a 15%
whole person impairment related to this anal disease.  Due to lower urinary tract function associated 
with the employee’s prostate cancer, Dr. Suchard found a Class 1 impairment due to lower urinary 
symptoms of urinary frequency, nocturia, and urinary hesitancy with decreased force of the urinary 
stream (Table 7-4 on page 153), resulting in a 5% whole person impairment related to his 
radiation-induced obstructive urethral disease.  Based on his reduced sexual function, Dr. Suchard also 
found a Class 1 impairment due to difficulties in maintaining an erection of sufficient rigidity and 
duration for sexual intercourse (Section 7.7 on page 156), resulting in a 10% whole person impairment 
related to decreased penile function.  However, because the Guides direct the evaluator to decrease the 
percentage impairments concerning male reproductive organs by 50% for men over 65, Dr. Suchard 
found that the employee only had a 5% whole person impairment with regard to his decreased penile 
function.  Using the Combined Values Chart on page 604 of the Guides, Dr. Suchard concluded that 
15% for anal disease, 5% for urethral disease, and 5% for sexual dysfunction equated to a 23% 
impairment to the whole person for the employee’s prostate cancer.

Using the same Combined Values Chart, Dr. Suchard concluded that 40% for the lung cancer, 23% for 
the kidney cancer, 5% for the colon cancer, and 23% for the prostate cancer equated to a 67% 
impairment of the whole person due to all of the employee’s covered illnesses.  Subsequent to the 
hearing, the authorized representative submitted a pulmonary function analysis dated November 29, 
2007 and the results of a December 11, 2007 endoscopy.  In an email dated December 21, 2007, Dr. 
Suchard indicated that the “pulmonary condition remains Class 2, no change in impairment 
assessment.”  He also indicated that the employee continued to have a 5% whole person impairment 
with regard to his Class 1 colorectal disorder impairment.

On the other hand and as noted above, in his June 30, 2007 report, the DMC noted that the employee’s 
FVC was 91% of normal and FEV-1 was 42% of normal, and placed him in Class 2.  However, Table 
5-12 of the Guides states that if the FEV-1 is between 41% and 59%, this would place an individual in 
Class 3.  Also, the DMC did not consider the DLCO test results, which were 56% of predicted and 
would also place an individual in Class 3.  Finally, the FAB notes that the DMC apportioned the 
impairment of the employee’s lungs to reflect the presence of a non-covered illness (emphysema).  
Regarding his kidney cancer, the FAB notes that the DMC did not take into consideration the pain from
the surgical site and the lowered serum creatine level.  In addition, he did not consider the need for 
ongoing periodic surveillance colonoscopies and the risk of developing new or recurrent colorectal 
cancer.  Finally, the FAB notes that the DMC did not consider any impairment that resulted from the 
employee’s anal problems that were associated with radiation-induced proctitis, lower urinary tract 
functions associated with prostate cancer, and reduced sexual function. 

Once a recommended decision on impairment has been issued, an employee may submit new medical 
evidence or an additional impairment evaluation to challenge the determination of the impairment in 
the recommended decision.  When this occurs, the FAB reviewer must take many variables into 
consideration when weighing the probative value of competing impairment evaluations.  While by no 
means exhaustive, the FAB reviewer considers whether the physician possesses the requisite skills and 
requirements to provide a rating; whether the evaluation was conducted within 1 year of its receipt by 
DEEOIC; whether it addresses the covered illness; and whether the whole body percentage of 



impairment is listed with a clearly rationalized medical opinion as to its relationship to the covered 
illness.  In general, probative means “believable” and the FAB reviewer considers each competing 
report to determine which one, on the whole, is more believable based on the medical rationale 
provided and the evidence in the case file.  See Federal (EEOICPA) Procedure Manual, Chapter 
E-900.10 (February 2006).  As noted above, the employee submitted medical evidence that the FAB 
concludes is well rationalized and of greater probative value than the DMC’s evaluation that was used 
by the district office to determine his percentage of permanent impairment.

After considering the evidence of record, the FAB hereby makes the following:

FINDINGS OF FACT

1. On February 23, 2007, the FAB issued a final decision finding that the employee was employed 
by a DOE contractor at the Portsmouth Gaseous Diffusion Plant from May 11, 1953 to 
November 16, 1954; that he was diagnosed with kidney cancer on August 5, 1976, lung cancer 
on January 22, 2001, colon cancer on March 30, 2001, rectal cancer on October 22, 2001, and 
prostate cancer on November 10, 2004; that these “occupational illnesses” were at least as likely
as not related to radiation exposure during employment at a DOE facility; and that they were 
also “covered illnesses” related to toxic substance exposure during employment at a DOE 
facility.  Consequently, it was found that he was entitled to benefits under both Parts B and E of 
EEOICPA.  

2. Based on the Fifth Edition of the Guides, the employee has a 40% impairment based on his lung
cancer, 23% based on his kidney cancer, 5% based on his colon cancer, and 23% based on his 
prostate cancer, for a total whole-body impairment of 67%. 

3. The employee has not received any settlement or award from a lawsuit or workers’ 
compensation claim in connection with his covered illnesses. 

Based on the above-noted findings of fact, the FAB hereby also makes the following:

CONCLUSIONS OF LAW

Section 30.316(b) of the implementing regulations provides that “if the claimant objects to all or part of
the recommended decision, the FAB reviewer will issue a final decision on the claim after either the 
hearing or the review of the written record, and after completing such further development of the case 
as he or she may deem necessary.”  20 C.F.R. § 30.316(b).  The undersigned has reviewed the record, 
including the employee’s objections in this case, and concludes that no further investigation is 
warranted.

If an employee submits an additional impairment evaluation that differs from the impairment 
evaluation relied upon by the district office, the FAB will review all relevant evidence of impairment in
the record, and will base its determinations regarding impairment upon the evidence it considers to be 
most probative.  The FAB will determine the minimum impairment rating after it has evaluated all 
relevant evidence and argument in the record.  See 20 C.F.R. § 30.908(c).

The FAB finds that Dr. Suchard’s impairment evaluation is more probative than the one relied on by 
the district office to determine the employee’s recommended whole person impairment, and that based 



on Dr. Suchard’s evaluation, his impairment rating is calculated to be 67%.  The FAB also finds that the
employee is entitled to $2,500.00 for each percentage point of the impairment rating attributed to his 
covered illnesses.  Therefore, the employee is hereby awarded impairment benefits under Part E of 
EEOICPA in the amount of $167,500.00 ($2,500.00 x 67) pursuant to 42 U.S.C. § 7385s-2(a)(1).

Washington, DC

Tom Daugherty

Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 10017018-2006 (Dep’t of Labor, July 18, 2007)

NOTICE OF FINAL DECISION AFTER REVIEW OF THE WRITTEN RECORD 

This is the decision of the Final Adjudication Branch (FAB) concerning the above claim for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  After a review of the record, FAB accepts the claim 
for impairment benefits under Part E of EEOICPA based on the covered illness of pharyngeal cancer 
and consequential condition of an unspecified disorder of the teeth and supporting structures.

STATEMENT OF THE CASE

On February 19, 2002, [Employee] filed a request for a review by a Physicians Panel under the former 
Part D of EEOICPA with the Department of Energy (DOE), and on July 16, 2003 he filed a Form EE-1 
claiming for benefits under Part B with the Department of Labor.  Both of these claims were based on 
cancer of the tongue, throat and lymph nodes.

On May 21, 2002, FAB issued a final decision accepting [Employee]’s claim for pharyngeal cancer 
under Part B.  In that decision, FAB concluded that he was a member of the Special Exposure Cohort 
because he belonged to the class of employees who worked at the Amchitka Island Nuclear Explosion 
Site and had been diagnosed with a “specified” cancer (of the pharynx) on October 31, 2001.  FAB 
therefore awarded [Employee] $150,000.00 and medical benefits for cancer of the pharynx.  

On March 31, 2006, FAB also issued a final decision accepting [Employee]’s claim for pharyngeal 
cancer under Part E, as well as for a consequential condition of an unspecified disorder of the teeth and 
supporting structures. In that second decision, FAB concluded that he was a covered DOE contractor 
employee with a “covered” illness (pharyngeal cancer), and that he had contracted that covered illness 
through exposure to a toxic substance while working at a DOE facility. FAB therefore awarded him 
medical benefits under Part E of EEOICPA, retroactive to February 19, 2002, for both his pharyngeal 
cancer and the consequential condition of an unspecified disorder of the teeth and supporting 
structures.

On May 10, 2006, the district office received [Employee]’s letter requesting an impairment rating for 
his cancer of the pharynx and his accepted consequential condition.  An impairment rating was 
performed by a District Medical Consultant (DMC), Dr. Coleen Weese.  In her March 16, 2007 report, 



Dr. Weese concluded that [Employee] had a 15% permanent impairment of the whole person due to his
pharyngeal cancer with metastasis to the lymph nodes.

The district office then referred the claim to another DMC, Dr. Marc Bodow, for a complete 
impairment rating that also included the accepted consequential condition of an unspecified disorder of 
the teeth and supporting structures, including xerostomia.  In his April 7, 2007 report, Dr. Bodow 
indicated that [Employee] had a 21% impairment of the whole person due to the pharyngeal cancer 
(with metastasis) and the disorder of the teeth and supporting structures.

The Seattle district office conducted a telephone interview with [Employee] in which he stated that he 
had received a settlement of $18,231.62 of state workers’ compensation benefits related to the medical 
conditions for which he had claimed EEOICPA benefits.  The record includes a Compromise and 
Release from the Alaska Workers’ Compensation Board that establishes that he received a settlement of
$18,231.62 for his cancer due to radiation exposure on Amchitka Island.

On April 12, 2007, the Seattle district office issued a recommended decision to accept [Employee]’s 
claim for permanent impairment based on his cancer of the pharynx and the consequential disorder of 
the teeth and supporting structures under Part E.  The district office found that he had a 21% 
impairment of the whole body as the result of those covered illnesses, and that he was entitled to 
$2,500.00 for each percentage point (21 x $2,500.00 = $52,500.00), which had to be coordinated with 
the $18,231.62 he had received in state workers’ compensation benefits, leaving a net recommended 
award of $34,268.38.

On April 23, 2007, FAB received [Employee]’s affirmation that neither he nor anyone in his family had
ever filed for or received any settlement or award from a tort suit related to his exposure to radiation, 
and that he had not pled guilty to or been convicted of any charges connected with an application for or
receipt of federal or state workers’ compensation.  He also confirmed that he had filed for and received 
an $18,231.62 settlement of a state workers’ compensation claim for the same medical conditions he 
had claimed for under EEOICPA.

OBJECTIONS

On May 7, 2007, FAB received [Employee]’s letter objecting to the recommended decision, indicating 
that he felt that 21% was not completely fair, and that he could only do 30% of what he used to do 
before he was diagnosed with cancer in 2001.  In that letter [Employee], listed a number of ways in 
which he alleged that his quality of life had decreased, such as the weakness he experienced due to the 
radiation treatments he was receiving for his cancer, and his inability to enjoy activities or travel.  
Lastly, he disagreed with the coordination of his Part E benefits with the settlement he had received 
from the Alaska Workers’ Compensation program.

In a subsequent June 4, 2007 submission, [Employee] provided FAB with letters written by his two 
best friends with their observations of his condition.  He also indicated that he had had an appointment 
three weeks ago with his physician, who had told him that his exhaustion was due to the radiation doses
he had been receiving in his neck and throat. Once the recommended decision on impairment has been 
issued and forwarded to FAB for the issuance of a final decision, an employee may submit new 
medical evidence or an additional impairment evaluation to challenge the evaluation upon which the 
recommended decision was based.  However, the employee bears the burden of proving that the new 
medical evidence or new impairment evaluation is of greater probative value than the evaluation used 



by the district office to determine the impairment rating.  20 C.F.R. § 30.908 (2007). In this case, 
[Employee] did not provide any medical evidence or an impairment evaluation that is of greater 
probative value than the impairment evaluation received from the second DMC.  In his report, that 
DMC provided medical rationale supporting his whole body permanent impairment rating of 21%, and 
explained how he had arrived at that percentage using the Fifth Edition of the American Medical 
Association’s Guides to the Evaluation of Permanent Impairment (the Guides).

As for the state workers’ compensation benefits [Employee] received, 20 C.F.R. § 30.626 notes that the
Division of Energy Employees Occupational Illness Compensation (DEEOIC) must reduce the 
compensation payable under Part E by the amount of benefits the claimant receives from a state 
workers’ compensation program by reason of the same covered illness, after deducting the reasonable 
costs to the claimant of obtaining those benefits.  If a covered Part E employee or a survivor of such 
employee receives benefits through a state workers’ compensation program pursuant to a claim for the 
same covered illness, DEEOIC will first determine the dollar value of the benefits received from a state
workers’ compensation program by including all benefits, other than medical and vocational 
rehabilitation benefits, received for the same covered illness or injury sustained as a consequence of a 
covered illness.  DEEOIC will then deduct the reasonable costs of obtaining those state workers’ 
compensation benefits, such as attorney fees and certain itemized costs (like filing, travel expenses, 
witness fees, and court reporter costs for transcripts), provided that adequate supporting documentation 
is submitted to DEEOIC for its consideration.  The Part E benefits that will be reduced consist of any 
unpaid monetary payments payable in the future and medical benefits payable in the future.  In those 
cases where it has not yet paid Part E benefits, DEEOIC will reduce such benefits on a dollar-for-dollar
basis, beginning with the current monetary payments first.  If the amount to be subtracted exceeds the 
monetary payments currently payable, DEEOIC will reduce ongoing EEOICPA medical benefits 
payable in the future by the amount of any remaining surplus.  This means that OWCP will apply the 
amount it would otherwise pay to reimburse the covered Part E employee for any ongoing medical 
treatment to the remaining surplus until it is absorbed (or until further monetary benefits become 
payable that are sufficient to absorb the surplus).

The record establishes that [Employee] received a state workers’ compensation settlement in the 
amount of $18,231.62 for mouth and throat cancer due to his work-related exposure to radiation at 
Amchitka Island.  It also establishes that his employers and the employers’ insurance carriers paid a 
separate amount of $6,768.38 for his attorney fees.

After considering the evidence of record, FAB hereby makes the following:

FINDINGS OF FACT

1. On February 19, 2002, [Employee] filed a claim under EEOICPA with DOE, and also with the 
Department of Labor on July 16, 2003. 

2. FAB issued a final decision accepting [Employee]’s Part B claim for cancer of the pharynx on 
May 21, 2002. 

3. FAB also issued a final decision accepting [Employee]’s Part E claim for cancer of the pharynx 
with metastasis to the lymph nodes and a consequential disorder of the teeth and supporting 
structures on March 31, 2006. 



4. [Employee] has a 21% whole body permanent impairment due to cancer of the pharynx with 
metastasis to the lymph nodes and a consequential disorder of the teeth and supporting 
structures, resulting in a gross impairment award of $52,500.00.  Following coordination of this 
gross award with [Employee]’s state workers’ compensation benefits of $18,231.62, the net 
impairment award payable is $34,268.38. 

Based on the above-noted findings of fact, FAB hereby also makes the following:

CONCLUSIONS OF LAW

[Employee] has previously been determined to be a covered DOE contractor employee who contracted
cancer of the pharynx with metastasis to the lymph nodes and a consequential disorder of the teeth 
through exposure to a toxic substance (radiation) at a DOE facility, the Amchitka Island Nuclear 
Explosion Site.  Applying the provisions of 42 U.S.C. § 7385s-2 and 20 C.F.R. § 30.901, he has an 
impairment rating of 21% in accordance with the Guides and the gross amount of his impairment 
award is $52,500.00.  However, [Employee] received a state workers’ compensation settlement in the 
amount of $18,231.62 for the same accepted conditions.  Therefore, his Part E benefits must be 
coordinated with those state workers’ compensation benefits, and the net amount of impairment 
benefits payable following coordination is  $34,268.38.

The undersigned notes [Employee]’s objections to the recommended decision; however, they do not 
change the outcome of this case.  FAB is bound by the provisions of EEOICPA and the regulations, and
has no authority to depart from them.  Accordingly, [Employee] is entitled to compensation for his 
permanent impairment in the amount of $34,268.38 under Part E.

Seattle, Washington

Kelly Lindlief

Hearing Representative

Final Adjudication Branch 

In general

EEOICPA Fin. Dec. No. 24496-2003 (Dep’t of Labor, March 14, 2006)

NOTICE OF FINAL DECISION

This is a decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for medical 
benefits for your diagnosis of chronic beryllium disease pursuant to Part E is approved.  Furthermore, 
your claim for chronic beryllium disease, bladder cancer and throat cancer for impairment pursuant to 
Part E is approved.  

A decision on [Employee]’s claim for medical benefits for basal cell carcinoma of the upper left lip is 
pending results from the National Institute for Occupational Safety and Health (NIOSH).



The Recommended decision dated December 29, 2005 omitted reference to chronic beryllium disease 
as being accepted under Part E. Therefore, in addition to addressing impairment, this decision accepts 
chronic beryllium disease for medical benefits pursuant to Part E.

STATEMENT OF THE CASE

On March 6, 2002, you filed a claim Form (EE-1) for benefits under EEOICPA with the Department of 
Labor.  On the EE-1 form you identified vocal cord cancer, lip cancer, chronic beryllium disease and 
other lung condition as the conditions being claimed.  You also submitted an employment history form 
(EE-3) on which you stated that you worked at the Iowa Ordnance Plant[1] in Burlington Iowa from 
March 19, 1951 through March 28,1991. You also indicated that you wore a dosimetry badge while you
were employed with each company.  

The Department of Energy (DOE) verified your employment with the Iowa Ordnance Plant in 
Burlington, Iowa, from March 19, 1951 through March 28, 1991.  

August 29, 2003, the FAB issued a final decision in which it concluded that you were a covered 
beryllium employee and you were awarded compensation under Part B of EEOICPA in the amount of 
$150,000, and medical benefits for the treatment of your chronic beryllium disease.

On December 16, 2003, the district office received additional medical evidence, including a pathology 
report dated August 12, 2003, establishing your bladder cancer diagnosis. Subsequently, additional 
medical reports, including a pathology report dated September 23, 2005, established that you were 
diagnosed with throat cancer.

On January 24, 2006, the FAB issued a final decision which concluded that you were a covered 
employee with cancer and you were awarded medical benefits under Part B and Part E for cancer of the
throat and cancer of the bladder.

On January 19, 2006, the district office received a letter from Dr. Fuortes in which he indicated that 
you had reached maximum medical improvement, and that using the AMA’s Guides to the Evaluation 
of Permanent Impairment, 5th Edition, Page 262, Table 11-7, Chapter 11.  You had a 40-60% 
impairment of the whole person because of the anatomic loss post-surgically of much of the epiglottis 
and your inability to swallow, and being nutritionally dependent upon a gastronomy and gastric feeding
tube.  Dr. Fuortes concluded that you had a 60% impairment of the whole person. 

Dr. Fuortes further stated that you are significantly impaired on the basis of pulmonary disease. He 
stated that your impairment from respiratory disease based on a DLCO deficit would be in the Class 4 
range using Table 5-12, page 107, with severe dyspnea (Table 5-1, page 89) resulting in an estimated 
51-100% range impairment of the whole person.  He stated that given the severity of your symptoms 
and with hypoxia at rest, your rating would be in the upper range or 85% impairment of the whole 
person from pulmonary disease.

Using the combined values chart for combining impairments, pages 604-606, a combined rating of 
94% of the impairment of the whole person was assigned.  

On March 1, 2006, the Denver district office issued a recommended decision concluding that you are a 
covered  employee; that you contracted the covered illnesses, throat cancer, bladder cancer and chronic 

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/24496-2003--20060314.htm#_ftn1


beryllium disease, due to your exposure to a toxic substance which is related to your employment at a 
DOE facility; an impairment rating was established representing your permanent impairment; and that 
you are entitled to impairment compensation of $235,000.  

FINDINGS OF FACT

1. You filed a claim for benefits under Part B of the EEOICPA on March 6, 2002. 

2. You were diagnosed with chronic beryllium disease, bladder cancer and throat cancer. 

3. You were employed with Iowa Ordnance Plant in Burlington Iowa from March 19, 1951 
through March 28, 1991. 

4. On August 29, 2003, the FAB issued a final decision finding that you were a covered beryllium 
employee and you were awarded compensation benefits pursuant to Part B of the EEOICPA. 

5. On January 24, 2006, the FAB issued a final decision which concluded that you were a covered 
employee with cancer and you were awarded medical benefits under Part B and Part E for 
cancer of the throat and cancer of the bladder. 

6. You contracted chronic beryllium disease, throat cancer and bladder cancer through exposure to 
a toxic substance at a DOE facility site, which resulted in whole body impairment.  

7. You have a 94% whole body impairment due to the combination of your chronic beryllium 
disease, throat cancer and bladder cancer, resulting in impairment compensation totaling 
$235,000.  

8. You never received any payment from a lawsuit or tort settlement for your diagnoses of chronic
beryllium disease, throat cancer and bladder cancer.  

Based on the above noted findings of fact in this claim, the FAB hereby also makes the following:  

CONCLUSIONS OF LAW

Section 30.310(a) of the EEOICPA implementing regulations provides that “Within 60 days from the 
date the recommended decision is issued, the claimant must state, in writing, whether he or she objects 
to any of the findings of fact and/or conclusions of law contained in such decision, including HHS’s 
reconstruction of the radiation dose to which the employee was exposed (if any), and whether a hearing
is desired.”  20 C.F.R. § 30.310(a).

Section 30.316(a) of those regulations further states that, “If the claimant does not file a written 
statement that objects to the recommended decision and/or requests a hearing within the period of time 
allotted in § 30.310, or if the claimant waives any objections to all or part of the recommended 
decision, the FAB will issue a decision accepting the recommendation of the district office, either in 
whole or in part.” 20 C.F.R. § 30.316(a).  On March 8, 2006, the FAB received written notification 
from you waiving any and all objections to the recommended decision.  

Pursuant to § 7385s-4 of the EEOICPA, “A determination under part B that a Department of Energy 



contractor employee is entitled to compensation under that part for an occupational illness shall be 
treated for purposes of this part as a determination that the employee contracted that illness through 
exposure at a Department of Energy facility.”  42 U.S.C. § 7385s-4(a).  You received an award for 
compensation under Part B for CBD, and it is therefore determined that you are a covered DOE 
contractor employee who contracted CBD through exposure at a DOE facility.  

Applying the provisions of 42 U.S.C. § 7385s-2 and 20 C.F.R. § 30.901, you have a permanent 
impairment of 94% determined in accordance with the AMA’s Guides to the Evaluation of Permanent 
Impairment.  Your gross compensation amount for that impairment rating is $2500 multiplied by 94, or 
$235,000 pursuant to 42 U.S.C. § 7385s-2 (a)(1), 20 C.F.R. § 30.902.  

You are entitled to medical benefits for chronic beryllium disease effective March 6, 2002, pursuant to 
42 U.S.C. § 7385s-8 of the Act.

Denver, Colorado 

Sandra Vicens-Pecenka

Hearing Representative 

Final Adjudication Branch 

[1] According to the Department of Energy’s (DOE) Office of Worker Advocacy on the DOE website at 
http://www.eh.doe.gov/advocacy/faclist/showfacility.cfm, the Iowa Ordnance Plant in Burlington, IA is a covered DOE 
facility from 1947 to 1974.        

EEOICPA Fin. Dec. No. 10001639-2005 (Dep’t of Labor, October 21, 2005)

NOTICE OF FINAL DECISION

This decision of the Final Adjudication Branch (FAB) concerns your claim for survivor compensation 
benefits under the Energy Employees Occupational Illness Compensation Program Act of 2000, as 
amended, 42 U.S.C. § 7384 et seq. (EEOICPA).  Your claim is approved for compensation in the 
amount of $125,000.00.

STATEMENT OF THE CASE

On April 7, 2005, the Final Adjudication Branch issued a Notice of Final Decision during the Interim 
Administration Period.  Based on your confirmed employment with Union Carbide and Martin 
Marietta Energy Systems at the Y-12 Plant from April 24, 1967 to July 31, 1994, and a positive 
determination for asbestosis by a panel accepted by the Secretary of Energy under former Part D, the 
FAB found you to be a “covered DOE contractor employee.”  As such, the FAB awarded you medical 
benefits for asbestosis and asbestos related lung disease beginning on your March 17, 2003 filing date 
and deferred adjudication for wage loss and/or impairment.

You submitted an impairment evaluation, dated August 3, 2005, from Dr. Angelisa Janssen who found 
a 50% impairment rating due to your respiratory disease.  To determine your “minimum impairment 
rating” (the percentage rating representing the extent of whole person impairment, based on the organ 
and body functions affected by the covered condition and the extent of the impairment attributable to 



your covered condition), your case was referred for review to a Department of Labor Medical 
Consultant, Dr. Sylvie Cohen.  Dr. Cohen used the American Medical Association’s (AMA) Guides to 
the Evaluation of Permanent Impairment and opined that you have a class 3 impairment classification 
with a range of 26-50% impairment.  See AMA’s Guides to the Evaluation of Permanent Impairment 
(5th Edit. 2005) tables 5-12.  Dr. Cohen calculated your minimum impairment rating to be 50%, all of 
which is attributed to the accepted covered condition, asbestosis.  

On September 23, 2005, the district office issued a recommended decision finding that you are entitled 
to $2,500 for each of the 50 percentage points Dr. Cohen found to be a result of the accepted covered 
illness.  As such the district office concluded that you are entitled to compensation in the amount of 
$125,000.00 pursuant to 42 U.S.C. § 7385s-2(a)(1).

On September 28, 2005, the FAB received written notification that you waive any and all objections to 
the September 23, 2005 recommended decision.  

After considering the evidence of record and your waiver of objections, the FAB hereby makes the 
following:

FINDINGS OF FACT

1.      A final decision was issued by the Department of Labor under § 7385s of the Act 
on April 7, 2005, concluding that you are a covered DOE contractor employee and 
awarded you medical benefits for asbestosis commencing on your March 17, 2003 filing
date.

2.      Based on the 5th edition of the AMA’s Guides, your minimum impairment rating 
for asbestosis is calculated to be 50%.

3.      You confirmed in writing that you never received any settlement or award from a 
lawsuit or workers’ compensation claim in connection with the accepted condition. 

Based on the above noted findings of fact, the FAB hereby also makes the following:

CONCLUSIONS OF LAW

The Final Adjudication Branch hereby finds that you have been determined to have an impairment that 
is the result of the accepted covered illness, asbestosis, and that your minimum impairment rating is 
calculated to be 50%.  The FAB further finds that you are entitled to $2,500 for each percentage point 
(50) of your minimum impairment rating attributed to the accepted condition amounting to 
$125,000.00.  Therefore, the Final Adjudication Branch hereby concludes that you are entitled to 
compensation for impairment in the amount of $125,000.00 pursuant to 42 U.S.C. § 7382s-2(a)(1)(A) 
and (B).

Washington, DC

David E. Benedict 

Hearing Representative



Final Adjudication Branch

EEOICPA Fin. Dec. No. 10001749-2005 (Dep’t of Labor, December 14, 2005)

NOTICE OF FINAL DECISION

This decision of the Final Adjudication Branch (FAB) concerns your claim for impairment benefits 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42
U.S.C. § 7384 et seq. (EEOICPA).  Your claim is approved for compensation in the amount of 
$62,500.  Adjudication of this claim will not preclude your potential entitlement to additional 
compensation under the Act for wage-loss and/or increased impairment.     

STATEMENT OF THE CASE

On March 22, 2005, the Final Adjudication Branch issued a Notice of Final Decision During the 
Interim Administration Period.  Based on your confirmed employment with Union Carbide, Martin 
Marietta and Lockheed Martin at the Paducah Gaseous Diffusion Plant (PGDP) from October 3, 1955 
through June 30, 1999, and a positive determination for asbestosis by a panel accepted by the Secretary
of Energy under former Part D, the FAB found you to be a “covered DOE contractor employee” as 
defined by 42 U.S.C. § 7385s(1).  As such, the FAB awarded you medical benefits for asbestosis in 
accordance with 42 U.S.C. § 7384t beginning on your May 15, 2002 Department of Energy filing date. 
The FAB deferred adjudication for wage-loss and/or impairment.

On September 8, 2005, the district office received your statement of intent to pursue a claim for 
impairment benefits.  To determine your “minimum impairment rating” (the percentage rating 
representing the extent of whole person impairment, based on the organ and body functions affected by
the covered condition and the extent of the impairment attributable to your covered condition), your 
case was referred for review to a Department of Labor Medical Consultant.  The medical consultant 
used the American Medical Association’s Guides to the Evaluation of Permanent Impairment and 
opined that you have a class 2 impairment classification with a range of 10-25% impairment (See 
AMA’s Guides to the Evaluation of Permanent Impairment, 5th Ed. 2005).  Given your physical 
findings, current treatment and severely compromised activities of daily living (ADL), the medical 
consultant calculated your minimum impairment rating attributed to the accepted covered condition, 
asbestosis, to be 25%.

On November 8, 2005, the Cleveland district office issued a recommended decision finding that you 
are entitled to $2,500 for each of the twenty five percentage points the medical consultant found to be a
result of the accepted covered illness.  As such the district office concluded that you are entitled to 
compensation in the amount of $62,500.  

On November 23, 2005, the FAB received written notification that you waive any and all objections to 
the November 8, 2005 recommended decision.  On December 14, 2005, the FAB received your written 
confirmation that you have not received any settlement or award from a lawsuit or workers’ 
compensation claim in connection with the accepted condition.

After considering the evidence of record and your waiver of objections, the FAB hereby makes the 
following:



FINDINGS OF FACT

1.         You filed a claim under EEOICPA with the Department of Labor on July 31, 
2001.

2.         You filed a claim under EEOICPA with the Department of Energy on May 15, 
2002.

3.         A final decision was issued by the Department of Labor under Part E of the Act 
on March 22, 2005, concluding that you are a covered DOE contractor employee who 
contracted asbestosis due to work-related exposure to a toxic substance, and awarded 
you medical benefits for asbestosis commencing on your May 15, 2002 filing date.

4.         Based on the 5th edition of the AMA’s Guides, your minimum impairment rating 
due to asbestosis is calculated to be 25%.

5.         You confirmed in writing that you never received any settlement or award from a
lawsuit or workers’ compensation claim in connection with the accepted condition. 

Based on the above noted findings of fact, the FAB hereby also makes the following:

CONCLUSIONS OF LAW

The Final Adjudication Branch hereby finds that you have a permanent impairment that is the result of 
the accepted covered condition, asbestosis, and that your minimum impairment rating is calculated to 
be 25%.  The FAB further finds that you are entitled to $2,500 for each percentage point of your 
minimum impairment rating attributed to the accepted condition.  Therefore, the Final Adjudication 
Branch hereby concludes that you are entitled to compensation for impairment in the amount of 
$62,500 under 42 U.S.C. § 7382s-2(a)(1)(A) and (B).

In addition, the May 22, 2005 final decision awarded you medical benefits commencing on your May 
15, 2002 Department of Energy filing.  This decision should serve as a correction.  Your entitlement to 
medical benefits is retroactive to the earliest date of filing and that would be the July 31, 2001 
Department of Labor filing date.  Accordingly, the Final Adjudication Branch hereby concludes that 
you are also entitled to medical benefits for asbestosis commencing on July 31, 2001.  

Washington, DC

Vawndalyn B. Feagins

Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 10005910-2006 (Dep’t of Labor, July 31, 2007)

NOTICE OF FINAL DECISION FOLLOWING A HEARING



This is the decision of the Final Adjudication Branch (FAB) concerning the above claim for impairment
benefits under Part E of the Energy Employees Occupational Illness Compensation Program Act of 
2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.   For the reasons set forth below, the claim for 
impairment benefits under Part E of EEOICPA based on the claimed condition of multiple myeloma 
disease is accepted. 

STATEMENT OF THE CASE

On January 20, 2004, [Employee] filed claims under both Part B and former Part D of EEOICPA.  He 
identified multiple myeloma as the claimed condition he alleged resulted from exposure to toxic 
substances during his employment at a Department of Energy (DOE) facility.  Subsequent to his filing 
a request for assistance under former Part D, Congress amended EEOICPA by repealing Part D and 
enacting new Part E, which is administered by the Department of Labor.  The filing of a request for 
assistance under former Part D is treated as a claim for benefits under Part E.

On April 6, 2004, FAB issued a final decision accepting [Employee]’s claim under Part B of 
EEOICPA, finding that he was a member of the Special Exposure Cohort with the “specified” cancer 
(an “occupational” illness) of multiple myeloma.  On May 12, 2006, FAB issued another final decision 
accepting [Employee]’s claim for medical benefits under Part E the “covered” illness of multiple 
myeloma. 

The evidence of record establishes that [Employee] was employed at the Oak Ridge Gaseous Diffusion
Plant for at least 250 work days prior to February 1, 1992.  During his employment at this facility he 
was employed by DOE contractors.  The medical evidence establishes that he was diagnosed with 
multiple myeloma on December 24, 2003.

On February 6, 2006, [Employee] filed a claim for impairment and wage-loss benefits under Part E.  
To ascertain his impairment rating, and pursuant to his request, the district office had [Employee]’s 
medical records reviewed by a District Medical Consultant (DMC).  On September 13, 2006, the DMC 
opined that based on the Fifth Edition of the American Medical Association’s Guides to the Evaluation 
of Physical Impairment (the Guides), [Employee]’s multiple myeloma was ratable because he had 
reached maximum medical improvement for this condition.  However, he opined that [Employee]’s 
peripheral neuropathy, which is a consequential condition of his multiple myeloma, was not at 
maximum medical improvement and thus could be currently rated.  Using the proper sections and 
charts of the Guides, the DMC assessed [Employee]’s whole person impairment based on his multiple 
myeloma at 11%.  

The claim file contains [Employee]’s written declaration that he has not filed any tort suits or claims 
for state workers’ compensation benefits, or received any settlements or state workers’ compensation 
benefit awards in connection with his multiple myeloma.  

On December 5, 2006, the district office issued a recommended decision to award [Employee] an 
impairment award for his 11% whole person permanent impairment based on multiple myeloma, and 
that he was entitled to receive a lump-sum benefit under Part E of EEOICPA based on that award of 
$27,500.00.  Accompanying the district office’s recommended decision was a letter explaining 
[Employee]’s rights and responsibilities in regard to that decision.

OBJECTIONS



On February 1, 2007, FAB received [Employee]’s letter objecting to the recommended decision and 
requesting an oral hearing, which was held on April 17, 2007.  At that hearing, both [Employee] and 
[Employee’s spouse] presented testimony and evidence.  [Employee] also submitted two exhibits at 
this hearing:  (1) [Employee]’s letter dated April 17, 2007 summarizing his objections to the 
recommended decision; and (2) a document entitled “Concise Review of the Disease and Treatment 
Options Multiple Myeloma Cancer of the Bone Marrow” by Brian G. M. Durie, M.D.

Objection No. 1:  [Employee] objected to the DMC’s assessment of his impairment by arguing that the 
DMC should have considered additional factors, such as his bone damage, bone destruction, bone 
lesions, his thrombocytopenia and decreased platelet count, his infections and suppressed immune 
system, his weakness, fatigue and shortness of breath, his renal insufficiency, his daily activities, and 
the probability of his premature death in assessing his impairment.

Objection No. 2:  [Employee] argued that his peripheral neuropathy should be rated because he 
believed that it was at maximum medical impairment, and objected to the impairment rating because 
the DMC did not include his peripheral neuropathy condition in assessing his impairment.

Objection No. 3:  [Employee] objected to the impairment rating because the DMC did not have all of 
your medical records, and no effort was made to obtain those records for the DMC to review.

Objection No. 4:  [Employee] argued that the DMC’s report contains incorrect information about him 
regaining his previous state of good health.

Objection No. 5:   [Employee] argued that the “shallowness” of the impairment evaluation process was
not consistent with EEOICPA, nor was it consistent with his agreement to forego other legal remedies 
if he was fairly compensated.  

Subsequent to the hearing a copy of the transcript of that hearing was sent to [Employee].  On May 4, 
2007, FAB received his letter dated April 30, 2007 and medical records he had attached to that letter, 
including a March 1, 2007 report from Dr. Bart Barlogie and laboratory results dated February 27, 
2007, February 10, 2006, September 23, 2005 and December 15, 2004.

[Employee]’s first, second and third objections concern whether the impairment rating that formed the 
basis for the recommended decision was correct.  He did not submit any medical evidence indicating 
that a physician had rated his impairment differently than the DMC had.  The regulations specify how 
FAB will evaluate new medical evidence submitted to challenge the impairment evaluation in the 
recommended decision.  Those regulations provide that if the employee submits an additional 
impairment evaluation that differs from the impairment evaluation relied upon by the district office, 
FAB will not consider the additional impairment evaluation if it is not performed by a physician who 
meets the criteria that have been established for physicians performing impairment evaluations for the 
pertinent covered illness in accordance with the Guides.  See 20 C.F.R. §§ 30.905, 30.908 (2007).  The 
medical evidence [Employee] submitted did not include an assessment of his impairment based on the 
claimed condition in accordance with the Guides.  A determination regarding [Employee]’s 
impairment rating must be based upon a consideration of the totality of all relevant evidence of 
impairment in the record, and that determination must be based upon the most probative evidence.  See 
20 C.F.R. § 908(c).  After reviewing the evidence of record, FAB concludes that the impairment rating 
by the DMC is the most probative evidence of your whole person impairment from your multiple 
myeloma.  [Employee] may apply for a new impairment rating for this condition in two years.  See 20 



C.F.R. § 30.912.  Additionally, because his peripheral neuropathy was not assessed in the DMC’s 
impairment rating because he had not reached maximum medical improvement for that condition, 
[Employee] may apply for an impairment rating for that condition anytime, but the medical evidence 
must establish that he has reached maximum medical improvement for that condition.

[Employee]’s fourth objection concerns statements in the DMC’s report about him regaining his 
normal state of health.  [Employee] made reference to a statement in the DMC report which implies it 
is debatable whether [Employee] has actually regained his previous state of normal good health.  
However, the statement in question was in quotations in the DMC’s report, indicating that the DMC did
not make that statement.  The DMC’s report indicates that while you were in remission, you were not 
in your previous state of normal good health.

[Employee]’s fifth objection concerns the “shallowness” of the impairment evaluation process under 
EEOICPA.  However, when it enacted Part E, Congress provided that impairment benefits must be 
based on impairment ratings derived from the Guides.  See 42 U.S.C. § 7385s-2(b).  The Department of
Labor must administer Part E as provided by Congress and does not have the authority to base 
impairment benefits on anything other than the Guides.

After reviewing the evidence in the file, [Employee]’s objections to the recommended decision and the
evidence he submitted, FAB hereby makes the following:

FINDINGS OF FACT

1.      [Employee] filed a claim for benefits under EEOICPA on January 20, 2004.

2.      [Employee] was employed at the Oak Ridge Gaseous Diffusion Plant (a DOE facility) for more 
than 250 work days prior to February 1, 1992.  During his employment at this facility, he was 
employed by DOE contractors.  

3.      On May 12, 2006, FAB accepted [Employee]’s Part E claim for medical benefits for the 
“covered” illness of multiple myeloma.

4.      [Employee] has a minimum impairment rating of his whole person as a result of his multiple 
myeloma of 11%.

5.      [Employee] has not received compensation or benefits from a tort suit or a state workers’ 
compensation claim based on his multiple myeloma.

Based on the above-noted findings of fact, FAB also hereby makes the following:

CONCLUSIONS OF LAW

On May 12, 2006, FAB issued a final decision under Part E of EEOICPA that accepted [Employee]’s 
claim for medical benefits for the covered illness of multiple myeloma, finding that his exposure to 
toxic substances during the performance of his duties at a DOE facility was a significant factor in 
aggravating, contributing to, or causing his multiple myeloma.  42 U.S.C. § 7385s-4(a).  He is therefore
a “covered DOE contractor employee.”



Part E of EEOICPA provides that a “covered DOE contractor employee” with a “covered” illness shall 
be entitled to impairment benefits based on the extent of whole person impairment of all organs and 
body functions that are compromised or otherwise affected by the employee’s “covered” illness.  See 
42 U.S.C § 7385s-2(a) and 20 C.F.R. § 30.901(a).  Part E also provides that the employee’s impairment
rating is to be determined in accordance with the Fifth Edition of the Guides, and that for each 
percentage point of impairment that is a result of a “covered” illness, a “covered DOE contractor 
employee” is to receive $2,500.00.  See 42 U.S.C. § 7385s-2(a)(1) and (b).  The evidence of record 
establishes that [Employee] has an impairment rating of 11% of the whole person as a result of his 
“covered” illness of multiple myeloma, based on the Guides. 

[Employee] therefore qualifies for $27,500.00 in impairment benefits under Part E of  EEOICPA, 
pursuant to 42 U.S.C. § 7385s-2(a)(1), and his claim for those benefits is accepted for that amount.

Washington, DC

William J. Elsenbrock

Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 10007316-2007 (Dep’t of Labor, January 31, 2008)

REMAND ORDER

This order of the Final Adjudication Branch (FAB) concerns the above claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA), 42 U.S.C. § 7384 et seq.  Pursuant to the authority granted by 20 C.F.R. § 30.317 (2007), 
the claim for impairment under Part E of EEOICPA based on pulmonary fibrosis and silicosis, 
moderate to severe, is remanded to the Denver district office of the Division of Energy Employees 
Occupational Illness Compensation (DEEOIC) to obtain clarification from the District Medical 
Consultant (DMC) who performed the impairment evaluation, and for the issuance of a new 
recommended decision.

On December 13, 2004, [Employee] filed a claim under Part B of EEOICPA for pulmonary fibrosis 
and silicosis.  On February 8, 2005, a final decision was issued awarding him monetary and medical 
benefits under Part B for the condition of pulmonary fibrosis and silicosis, moderate to severe, after 
confirmation was received from the Department of Justice that he was awarded $100,000.00 under 
section 5 of the Radiation Exposure Compensation Act (RECA) for the same conditions.  Another final
decision was issued by FAB on May 25, 2007, awarding him medical benefits for the treatment of 
pulmonary fibrosis and silicosis under Part E.

On April 16, 2007, [Employee] notified the district office of his desire to pursue a claim for 
impairment and wage-loss benefits under Part E.  He elected to have his impairment evaluation 
conducted by a Department of Labor DMC in lieu of a physician of his choosing, so on October 24, 
2007, the case file was referred to a DMC for an impairment evaluation.  On November 13, 2007, the 
district office received a copy of that impairment evaluation.  Evaluating the results of [Employee]’s 
June 13, 2007 medical history, physical examination and pulmonary function test (PFT) results, as well



as a review of the medical evidence in the file, the DMC determined that he was at maximum medical 
improvement and rated his whole body impairment as 0%, based on the Fifth Edition of the American 
Medical Association’s Guides to the Evaluation of Permanent Impairment, Chapter 5.  

On November 14, 2007, the Denver district office issued a recommended decision under Part E to deny
the claim for impairment benefits based on the DMC’s 0% impairment rating.  The case was then 
forwarded to FAB for the issuance of a final decision.  

Upon review of the impairment evaluation, FAB notes that the DMC obviously reviewed the medical 
evidence with the purpose of determining whether or not the conditions accepted by the Department of 
Justice under RECA, and subsequently by DEEOIC under Parts B and E of EEOICPA, were supported 
by the medical evidence prior to assigning a rating, because fully five pages of this ten-page evaluation 
were devoted to an analysis of what diagnoses were supported by the objective medical evidence and 
which were not.  However, the role of a DMC in an impairment evaluation is not to question, or to seek
to disprove, a medical finding made by an adjudicatory agency, especially if that agency must use a 
legal/administrative definition of a disease rather than one that is generally accepted in the medical 
profession. 

As noted above, [Employee] received an award under section 5 of RECA from the Department of 
Justice, based on their rules and regulations for the medical conditions of pulmonary fibrosis and 
silicosis.  The Department of Justice has the exclusive authority to adjudicate claims filed under section
5 of RECA, and determines which, if any, of the medical conditions compensable under section 5 have 
been established.  Under Part B of EEOICPA, DEEOIC pays an additional $50,000.00 in monetary 
benefits to recipients of an award under section 5 of RECA and provides the employee (if the employee
was the recipient of the award) with medical benefits to treat the conditions that were accepted by the 
Department of Justice.  These same conditions are then automatically presumed under Part E of 
EEOICPA to have arisen of the exposure of the employee to toxic substances at a covered facility, i.e., 
to be “covered” illnesses.

The following excerpts from the impairment evaluation indicate the intent of the DMC was to disprove 
[Employee]’s covered illnesses, rather than to assess his lung function:

[Employee] has been accepted as having been exposed to the environmental hazards of uranium 
mining, primarily silicosis/pulmonary fibrosis. . . .  There are certain conditions required for the 
diagnosis of pulmonary fibrosis/silicosis. [Employee] has no radiological findings of pulmonary 
fibrosis/silicosis, which would include bilateral nodules and perhaps calcification of hilar lymph nodes 
(the radiological findings are inconsistent with silicosis/pulmonary fibrosis; positive findings are 
necessary for a diagnosis of silicosis/pulmonary fibrosis).

* * *

[Employee] was a uranium worker/miner, but we have no information on his actual exposure (an actual
exposure history is necessary for a diagnosis of silicosis/pulmonary fibrosis).  Observers are cautioned 
not to attribute pulmonary function testing results to silicosis when the patient has other medical 
problems such as obesity ([Employee] is/was obese), has asthma ([Employee] has severe persistent 
asthma), hay fever ([Employee] has multiple environmental allergies and rhinitis), and a history of 
chest trauma ([chest x-ray] revealed old scapula fracture).  Consequently, due to [Employee]’s history 
of severe persistent asthma, COPD resultant from the asthma and/or smoking history, obesity, 



environmental allegories, history of chest trauma, inadequate exposure history, and reversibility of 
pulmonary function results with a bronchodilator, it must be concluded that [Employee]’s pulmonary 
function testing results are not due to his exposures while working as a uranium miner.

* * *

If there is a component of his lung disease that is due to his pulmonary fibrosis/silicosis, it is minimal 
at this time and cannot be used as a basis for an impairment rating. . . .

[Employee]’s impairment rating was 0% whole person impairment, even though the DMC conceded 
that he had considerable respiratory impairment and opined that this impairment is due to severe and 
persistent asthma, obesity, history of chest trauma, and respiratory allegories (environmental allergies). 

The Federal (EEOICPA) Procedure Manual, Chapter E-900 (February 2006) precludes the 
apportionment of the permanent impairment of an organ or body function, which in this case is the 
lung, between an employee’s covered and non-covered illnesses.  If any portion of the impairment is 
due to a covered illness, the entire percentage of impairment for that organ is compensable.  In the 
present case, the DMC admits in her findings that [Employee] may have minimal impairment of the 
lung due to pulmonary fibrosis/ silicosis, and then proceeds to apportion the majority of that 
impairment to other non-covered illnesses and conditions, thereby justifying a 0% impairment based on
the covered illnesses as found by both the Department of Justice and DEEOIC.  

Pursuant to 20 C.F.R. § 30.317, FAB may “at any time before the issuance of its decision remand the 
claim to the district office for further development without issuing a decision.”   Accordingly, FAB 
remands this case to the Denver district office of DEEOIC so it can ask the DMC who conducted 
[Employee]’s impairment rating to provide the percentage of impairment for the entire permanent loss 
of his lung function, without any apportionment.  Following its receipt of this clarification, a new 
recommended decision should be issued on this claim for impairment benefits under Part E.  If the 
DMC is unable to provide this clarification, then the case should be referred to another DMC for a 
proper impairment evaluation.  

Denver, Colorado 

Paula Breitling

Hearing Representative 

Final Adjudication Branch

EEOICPA Fin. Dec. No. 10015379-2006 (Dep’t of Labor, March 16, 2006)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for medical 
benefits and impairment under Part E of the Act for chronic beryllium disease is accepted.



STATEMENT OF THE CASE

On July 31, 2001, you filed Form EE-1, Claim for Benefits under the Energy Employees Occupational 
Illness Compensation Program Act.  You claimed you were diagnosed with beryllium sensitivity on 
April 16, 1992, and you were employed at a Department of Energy facility.  On September 26, 2001, 
you filed Form EE-1 claiming that you were diagnosed with chronic beryllium disease on August 21, 
2001.

On Form EE-3, Employment History, you indicated you were employed in several positions at the 
Rocky Flats Plant in Golden, Colorado from June 30, 1969 until October 22, 1993.[1]  The Department
of Energy (DOE) confirmed that you were employed at Rocky Flats as reported.

Peripheral blood lymphocyte transformation tests dated April, May, and June 1992, revealed abnormal 
responses to beryllium sulfate.  A fiberoptic bronchoscopy with transbronchial biopsy was performed 
on July 12, 2001, and the resulting bronchoalveolar lavage lymphocyte transformation test revealed an 
abnormal response to beryllium sulfate.  Lee S. Newman, M.D. in his report dated September 17, 2001,
explained that the bronchoalveolar lavage lymphocyte proliferation test showed lymphocytosis at 65% 
consistent with chronic beryllium disease.

On March 21, 2002, the Final Adjudication Branch issued a final decision which concluded that you 
were a covered beryllium employee under Part B of EEOICPA and you were awarded compensation in 
the amount of $150,000.00, and medical benefits for the treatment of your chronic beryllium disease.

By letter dated September 23, 2004, the Department of Energy (DOE) notified you of a positive 
determination for chronic beryllium disease and beryllium sensitivity from a Physicians Panel as a 
result of the Part D claim you filed with the DOE.  You were also advised of the procedure to follow if 
you wished to file for state workers’ compensation benefits.  On April 7, 2005, you were notified by the
Department of Labor (DOL) that your Part D claim had been transferred to the DOL to develop the 
claim under Part E of the Act. You subsequently indicated that you wished to establish an impairment 
rating under Part E of the Act.

E. Brigitte Gottschall, M.D., in her medical report dated January 4, 2006, assigned an impairment 
rating of 10% of the whole person based on Table 5-12, Page 107 of the American Medical 
Association’s Guides to the Evaluation of Permanent Impairment (5th Edition) for the employee’s 
chronic beryllium disease based on pulmonary function and exercise tolerance tests; the need for daily 
treatment of his CBD with Advair; and multiple symptoms including shortness of breath with daily 
activities such as walking.  Kathryn L. Mueller, M.D., who is certified by the American Board of 
Independent Medical Examiners (ABIME), reviewed and concurred with Dr. Gottschall’s evaluation 
and impairment rating.

In your letter dated March 1, 2006, you stated that you did not wish to pursue a claim for wage-loss.

On March 7, 2006, the Denver district office issued a recommended decision concluding that you are a 
covered beryllium employee who contracted chronic beryllium disease due to your exposure to a toxic 
substance related to your employment at a DOE facility with impairment rating established to represent
the percent of permanent impairment compensable due to a toxic substance exposure while employed 
at a DOE facility, and that you are entitled to impairment compensation of $25,000 ($2,500 x 10 = 
$25,000).

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/10015379-2006--20060316.htm#_ftn1


After considering the record of the claim forwarded by the district office, the Final Adjudication 
Branch makes the following:

FINDINGS OF FACT

1. You filed a claim for benefits under Part B of EEOICPA on July 31, 2001. 

2. You were diagnosed with chronic beryllium disease on July 12, 2001. 

3. You were employed at the Rocky Flats Plant from June 30, 1969 until October 22, 1993.  
Throughout the course of its operations, the potential for beryllium exposure existed at the 
Rocky Flats Plant, due to beryllium use, residual contamination, and decontamination activities.

4. On March 21, 2002, the FAB issued a final decision finding that you were a covered beryllium 
employee and you were awarded compensation benefits pursuant to Part B of EEOICPA. 

5. You filed a claim with the Department of Energy under the former Part D program. 

6. You contracted chronic beryllium disease through exposure to a toxic substance, at a DOE 
facility site, which resulted in permanent impairment.  

7. You have a 10% whole body impairment due to your chronic beryllium disease as evidenced by 
abnormalities on pulmonary function and exercise tolerance tests, associated shortness of breath
with daily living activities, and daily treatment of your disease with Advair resulting in an 
impairment compensation totaling $25,000. 

8. The evidence of record also contains your signed statement that you have not filed for or 
received any tort settlements or received any state workers’ compensation benefits for the 
claimed condition of chronic beryllium disease.  

Based on the above noted findings of fact in this claim, the FAB hereby also makes the following:  

CONCLUSIONS OF LAW

Pursuant to the regulations implementing EEOICPA, a claimant has 60 days from the date of issuance 
of the recommended decision to raise objections to that decision to the Final Adjudication Branch.  20 
C.F.R. § 30.310(a).  If an objection is not raised during the 60-day period, the Final Adjudication 
Branch will consider any and all objections to the recommended decision waived and issue a final 
decision affirming the district office’s recommended decision.  20 C.F.R. § 30.316(a).  

Section 30.316(a) of those regulations further states, “If the claimant does not file a written statement 
that objects to the recommended decision and/or requests a hearing within the period of time allotted in
§ 30.310, or if the claimant waives any objections to all or part of the recommended decision, the FAB 
will issue a decision accepting the recommendation of the district office, either in whole or in part.”  20
C.F.R. § 30.316(a).  On March 9, 2006, the FAB received written notification from you waiving any 
and all objections to the recommended decision.  

Pursuant to § 7385s-4(a) of EEOICPA,  “A determination under Part B that a Department of Energy 



contractor employee is entitled to compensation under that part for an occupational illness shall be 
treated for purposes of this part as a determination that the employee contracted that illness through 
exposure at a Department of Energy facility.”  42 U.S.C. § 7385s-4(a).  You received an award for 
compensation under Part B for chronic beryllium disease; therefore it is determined that you are a 
covered DOE contractor employee who contracted chronic beryllium disease through exposure at a 
DOE facility.  

You have a minimum impairment rating of 10 percentage points determined in accordance with the 
AMA’s Guides to the Evaluation of Permanent Impairment, pursuant to 42 U.S.C. § 7385s-2(a)(1) and 
20 C.F.R. § 30.901.  Your gross compensation amount for that impairment rating is $2500 multiplied 
by 10, or $25,000, pursuant to 42 U.S.C. § 7385s-2(a)(1); 20 C.F.R. § 30.902.  

You are entitled to medical benefits for chronic beryllium disease effective July 31, 2001, pursuant to 
42 U.S.C. § 7385s-8 of the Act.

It is the decision of the Final Adjudication Branch that your claim for impairment and medical benefits 
for chronic beryllium disease is accepted.

Denver, Colorado 

Anna Navarro

Hearing Representative 

[1]  According to the Department of Energy’s (DOE) Office of Worker Advocacy on the DOE website at 
http://www.eh.doe.gov/advocacy/faclist/showfacility.cfm, the Rocky Flats Plant is a designated Department of Energy 
(DOE) facility from 1951 to the present.   

Filing for increase in impairment

EEOICPA Fin. Dec. No. 10013332-2007 (Dep’t of Labor, April 7, 2008)

NOTICE OF FINAL DECISION 

This decision of the Final Adjudication Branch (FAB) concerns the employee’s claim for compensation
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the claim for additional 
impairment benefits is accepted under Part E of EEOICPA.

STATEMENT OF THE CASE

On May 20, 2003, the employee filed Form EE-1 with the Department of Labor, claiming benefits 
under Part B of EEOICPA, and also a request for assistance under former Part D of EEOICPA with the 
Department of Energy (DOE), for the condition of lung cancer.  Thereafter, on October 28, 2004, 
Congress repealed Part D of EEOICPA and enacted new Part E.  Because of this, DEEOIC proceeded 
to adjudicate the employee’s Part D claim under Part E and on August 31, 2007, the FAB issued a final 
decision awarding the employee impairment benefits for a 10% whole-body impairment due to his 
“covered illness” of lung cancer.



On December 13, 2007, the employee filed another Form EE-1, claiming additional benefits under Part
E for the illness of asbestosis.  On February 1, 2008, the FAB issued a final decision finding that he 
was diagnosed with the covered illness of asbestosis on November 2, 2007, and concluding that he was 
a DOE contractor employee entitled to medical benefits for the accepted illness of asbestosis under Part
E of the Act. 

On February 5, 2008, the Jacksonville district office of the Division of Energy Employees 
Occupational Illness Compensation (DEEOIC) received the employee’s request for increased 
impairment benefits based on his additional covered illness of asbestosis.  The employee elected to 
have Dr. Ronald R. Cherry, of Sweetwater Hospital Association in Sweetwater, Tennessee, rate his 
impairment.[1]  In a February 27, 2008 impairment evaluation, Dr. Cherry determined, using the Fifth 
Edition of the American Medical Association’s Guides to the Evaluation of Permanent Impairment, 
Table 5-12, that the employee had reached maximum medical improvement and that he had a 
whole-body impairment of 37% based on his covered illnesses of both lung cancer and asbestosis.  

On March 4, 2008, the Jacksonville district office of DEEOIC issued a recommended decision finding 
that the employee’s whole-body impairment of 37% for both asbestosis and lung cancer, less the 
previously paid impairment benefits of 10% for lung cancer, yielded a net increased whole-body 
impairment of 27%.  Accordingly, the district office recommended that the employee be awarded a 
lump-sum of $67,500.00 for his additional 27 percentage points of whole-body impairment.  

On March 10, 2008, the FAB received the employee’s statement waiving the right to object to the 
recommended decision.   Accordingly, the undersigned hereby makes the following:

FINDINGS OF FACT

1. On May 20, 2003, the employee filed a claim under former Part D of EEOICPA for lung cancer 
and under Part E on December 13, 2007 for asbestosis. 

2. On August 31, 2007, the FAB issued a final decision awarding the employee benefits under Part
E of a 10% whole-body impairment due to lung cancer. 

3. On October 18, 2007, the FAB issued a final decision concluding that the employee was also 
entitled to Part E benefits for the additional covered illness of asbestosis. 

4. The employee’s whole-body impairment rating for lung cancer and asbestosis is 37%. 

Based on the above-noted findings of fact, the undersigned hereby makes the following conclusions of 
law:

CONCLUSIONS OF LAW

The implementing regulations state that if a claimant “waives any objections to all or part of the 
recommended decision, the FAB may issue a decision accepting the recommendation of the district 
office, either in whole or in part.”  20 C.F.R. § 30.316(a).

Because the employee has a whole-body impairment due to the covered illnesses of lung cancer and 
asbestosis, he is eligible for impairment benefits under Part E of the Act.  20 C.F.R. § 30.900(b).  The 



employee’s whole-body impairment rating of 37% for asbestosis and lung cancer, less the previously 
paid 10% whole-body impairment for lung cancer alone, yields a remaining balance of 27% 
whole-body impairment.  Therefore, the employee is entitled to payment of an additional $67,500.00.  
This amount represents the remaining balance for both conditions of 27% whole-body impairment 
($2,500.00 multiplied by 27 percentage points of impairment).

Jacksonville, FL

Armando J. Pinelo

Hearing Representative

Final Adjudication Branch

[1]  Dr. Cherry submitted copies of certificates showing that he is licensed to practice as a medical doctor in the State of 
Tennessee, that he is Board-certified in internal medicine and in the subspecialty of pulmonary disease.  He also submitted a
statement that is sufficient to satisfy DEEOIC’s criteria of knowledge and experience in the use of the Guides, as well as 
work experience in performing impairment ratings.  Therefore, Dr. Cherry is qualified to perform the employee’s 
impairment evaluation.  See Federal (EEOICPA) Procedure Manual, Chapter E-900.3(2) (February 2006).

EEOICPA Fin. Dec. No. 10013332-2007 (Dep’t of Labor, April 7, 2008)

NOTICE OF FINAL DECISION 

This decision of the Final Adjudication Branch (FAB) concerns the employee’s claim for compensation
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the claim for additional 
impairment benefits is accepted under Part E of EEOICPA.

STATEMENT OF THE CASE

On May 20, 2003, the employee filed Form EE-1 with the Department of Labor, claiming benefits 
under Part B of EEOICPA, and also a request for assistance under former Part D of EEOICPA with the 
Department of Energy (DOE), for the condition of lung cancer.  Thereafter, on October 28, 2004, 
Congress repealed Part D of EEOICPA and enacted new Part E.  Because of this, DEEOIC proceeded 
to adjudicate the employee’s Part D claim under Part E and on August 31, 2007, the FAB issued a final 
decision awarding the employee impairment benefits for a 10% whole-body impairment due to his 
“covered illness” of lung cancer.

On December 13, 2007, the employee filed another Form EE-1, claiming additional benefits under Part
E for the illness of asbestosis.  On February 1, 2008, the FAB issued a final decision finding that he 
was diagnosed with the covered illness of asbestosis on November 2, 2007, and concluding that he was 
a DOE contractor employee entitled to medical benefits for the accepted illness of asbestosis under Part
E of the Act. 

On February 5, 2008, the Jacksonville district office of the Division of Energy Employees 
Occupational Illness Compensation (DEEOIC) received the employee’s request for increased 
impairment benefits based on his additional covered illness of asbestosis.  The employee elected to 
have Dr. Ronald R. Cherry, of Sweetwater Hospital Association in Sweetwater, Tennessee, rate his 



impairment.[1]  In a February 27, 2008 impairment evaluation, Dr. Cherry determined, using the Fifth 
Edition of the American Medical Association’s Guides to the Evaluation of Permanent Impairment, 
Table 5-12, that the employee had reached maximum medical improvement and that he had a 
whole-body impairment of 37% based on his covered illnesses of both lung cancer and asbestosis.  

On March 4, 2008, the Jacksonville district office of DEEOIC issued a recommended decision finding 
that the employee’s whole-body impairment of 37% for both asbestosis and lung cancer, less the 
previously paid impairment benefits of 10% for lung cancer, yielded a net increased whole-body 
impairment of 27%.  Accordingly, the district office recommended that the employee be awarded a 
lump-sum of $67,500.00 for his additional 27 percentage points of whole-body impairment.  

On March 10, 2008, the FAB received the employee’s statement waiving the right to object to the 
recommended decision.   Accordingly, the undersigned hereby makes the following:

FINDINGS OF FACT

1. On May 20, 2003, the employee filed a claim under former Part D of EEOICPA for lung cancer 
and under Part E on December 13, 2007 for asbestosis. 

2. On August 31, 2007, the FAB issued a final decision awarding the employee benefits under Part
E of a 10% whole-body impairment due to lung cancer. 

3. On October 18, 2007, the FAB issued a final decision concluding that the employee was also 
entitled to Part E benefits for the additional covered illness of asbestosis. 

4. The employee’s whole-body impairment rating for lung cancer and asbestosis is 37%. 

Based on the above-noted findings of fact, the undersigned hereby makes the following conclusions of 
law:

CONCLUSIONS OF LAW

The implementing regulations state that if a claimant “waives any objections to all or part of the 
recommended decision, the FAB may issue a decision accepting the recommendation of the district 
office, either in whole or in part.”  20 C.F.R. § 30.316(a).

Because the employee has a whole-body impairment due to the covered illnesses of lung cancer and 
asbestosis, he is eligible for impairment benefits under Part E of the Act.  20 C.F.R. § 30.900(b).  The 
employee’s whole-body impairment rating of 37% for asbestosis and lung cancer, less the previously 
paid 10% whole-body impairment for lung cancer alone, yields a remaining balance of 27% 
whole-body impairment.  Therefore, the employee is entitled to payment of an additional $67,500.00.  
This amount represents the remaining balance for both conditions of 27% whole-body impairment 
($2,500.00 multiplied by 27 percentage points of impairment).

Jacksonville, FL

Armando J. Pinelo

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/10013332-2007.htm#_ftn1


Hearing Representative

Final Adjudication Branch

[1]  Dr. Cherry submitted copies of certificates showing that he is licensed to practice as a medical doctor in the State of 
Tennessee, that he is Board-certified in internal medicine and in the subspecialty of pulmonary disease.  He also submitted a
statement that is sufficient to satisfy DEEOIC’s criteria of knowledge and experience in the use of the Guides, as well as 
work experience in performing impairment ratings.  Therefore, Dr. Cherry is qualified to perform the employee’s 
impairment evaluation.  See Federal (EEOICPA) Procedure Manual, Chapter E-900.3(2) (February 2006).

Medical Benefits

Date of commencement 

EEOICPA Fin. Dec. No. 10522-2004 (Dep’t of Labor, November 14, 2003)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 
42 U.S.C. § 7384 et seq.  For the reasons set forth below, the Final Adjudication Branch accepts and 
approves your claim for compensation under the Act.

STATEMENT OF THE CASE

On September 24, 2001, you filed a Form EE-1 (Claim for Employee Benefits under the EEOICPA), 
based on skin cancer.  A representative of the Department of Energy (DOE) verified that you engaged 
in covered employment at the Hanford site for General Electric from December 5, 1955 to November 
8, 1957 and for J.A. Jones/Kaiser Engineers Hanford from September 13, 1960 to February 4, 1975, 
February 6, 1975 to October 11, 1976, and November 30, 1976 to September 30, 1987.  The Hanford 
site is recognized as a covered DOE facility from 1942 to the present.  See Department of Energy 
Worker Advocacy Facility List.

You provided a medical record summary from David L. Adams, M.D., of Tri-City Derm Management, 
Inc., that indicates you had surgical excisions diagnosed as basal cell carcinoma on the following 
twelve dates: December 14, 1977 (right sideburn area); March 17, 1982 (right anterior sideburn area); 
March 18, 1982 (right anterior sideburn area); March 23, 1982 (right anterior sideburn area); March 
25, 1982 (right anterior sideburn area); March 29, 1982 (right anterior sideburn area); March 25, 1986 
(right lateral face); September 16, 1986 (mid posterior chest); December 23, 1986 (right sideburn 
area); June 7, 1989 (right cheek of face); February 22, 1995 (right face) and March 8, 1995 (right side 
of face).  

You submitted four operative reports related to your cancers as follows: March 17, 1982 (basal cell 
carcinoma); March 18, 1982 (Mohs microscopic controlled surgery – subsequent treatment. “The 
second layer shows cancer still present.”); March 23, 1982 (“The third layer shows cancer still 
present.”); and March 25, 1982 (“The 4th layer shows cancer still present.”).  Also, you submitted five 
pathology reports related to your cancer as follows: December 14, 1977 (basal cell epithelioma); 
February 22, 1995 (“Basosquamous carcinoma”); March 8, 1995 (ulcerated multifocal superficial 
basal cell carcimoma); December 21, 1995 (right pre-auricular basal cell carcinoma); and February 28,



1996 (basal cell carcinoma right lateral cheek skin).  Further, you submitted a pathology report dated 
January 5, 1996 that diagnosed seborrheic keratosis, a non-covered condition.  You also submitted 
chart notes dated February 28, 1996 that indicate “a large recurrent basal cell carcinoma on the right 
preauricular lateral cheek area,” and “Right lateral cheek, preauricular skin.”  Consequently, the 
medical evidence includes a medical record summary, operative reports and pathology reports showing
your diagnoses of skin cancer.

To determine the probability of whether you sustained these cancers in the performance of duty, the 
Seattle district office referred your claim to the National Institute for Occupational Safety and Health 
(NIOSH) for radiation dose reconstruction in accordance with § 30.115 of the EEOICPA regulations.  
See 20 C.F.R. § 30.115.  The district office received the final NIOSH Report of Dose Reconstruction 
on October 22, 2003.  See 42 U.S.C. § 7384n(d); 42 C.F.R. Part 82, § 82.26 (NIOSH report of dose 
reconstruction results).  In its report, NIOSH indicated, in its “Dose Reconstruction Overview,” that it 
performed radiation dose reconstructions on only four of your basal cell carcinomas that were 
diagnosed as follows: February 28, 1996 (left cheek); March 9, 1995 (auricular skin); March 9, 1995 
(right side of the face); and March 17, 1982 (right sideburn area of the face).  

Using the information provided in the Report of Dose Reconstruction, the Seattle district office utilized
the Interactive RadioEpidemiological Program (IREP) to determine the probability of causation of 
your cancer and reported in its Recommended Decision that there was a 52.35% probability that your 
basal cell carcinoma of the skin was caused by radiation exposure at the INEEL site.  The district 
office continued, in its recommended decision, that “Based on the dose reconstruction performed by 
NIOSH, the probability of causation (the likelihood that a cancer was caused by radiation exposure 
incurred by the employee while working at a DOE covered facility) was calculated for the four 
primary cancers.”

On November 3, 2003, the Seattle district office recommended acceptance of your claim for 
compensation, and on November 7, 2003, the Seattle Final Adjudication Branch received written 
notification from you indicating that you waive any and all rights to file objections to the 
recommended decision.  

FINDINGS OF FACT

1.      You filed a claim for employee benefits on September 24, 2001.
2.      You were employed at the Hanford site by General Electric from December 5, 1955 to November
8, 1957; and by J.A. Jones/Kaiser Engineers Hanford from September 13, 1960 to February 4, 1975, 
February 6, 1975 to October 11, 1976, and November 30, 1976 to September 30, 1987.
3.      You are a covered employee as defined by § 7384l(9)(B) of the EEOICPA.  See 42 U.S.C. § 
7384l(9)(B)
4.      You were diagnosed with multiple skin cancers.
5.      Your cancer diagnoses were made after you began employment with the Department of Energy.
6.      The NIOSH Interactive RadioEpidemiological Program indicated a 52.35% probability that your 
basal cell carcinoma was caused by radiation exposure at the Hanford site.
7.      The dose reconstruction estimate was performed in accordance with § 7384n(d) of the EEOICPA 
and 42 C.F.R. Part 82.  See 42 U.S.C. § 7384n(d); 42 C.F.R. Part 82 § 82.26.
8.      The Probability of Causation was completed in accordance with § 7384n(c)(3) of the EEOICPA 
and 42 C.F.R. Part 81.  The calculation of the probability of causation was based on four basal cell 
carcinoma primary cancer sites and was completed in accordance with 42 C.F.R. Part 81.  See 42 
U.S.C. § 7384n(c)(3); 42 C.F.R. Part 81, Subpart E.  



9.      After determining that the probability of causation for your basal cell carcinoma was 50% or 
greater, NIOSH determined that sufficient research and analysis had been conducted to end the dose 
reconstruction as it was evident the estimated cumulative dose is sufficient to qualify you for 
compensation.  Additional calculations of probability of causation were not required to be determined. 
See 42 C.F.R. § 82.10(k).  

CONCLUSIONS OF LAW

The DOE verified your employment at the Hanford site by General Electric from December 5, 1955 to 
November 8, 1957; and by J.A. Jones/Kaiser Engineers Hanford from September 13, 1960 to February
4, 1975, February 6, 1975 to October 11, 1976, and November 30, 1976 to September 30, 1987.  

The medical documentation submitted in support of your claim shows that you were diagnosed with 
skin cancer on December 14, 1977 (right sideburn area); March 17, 1982 (right anterior sideburn area);
March 18, 1982 (right anterior sideburn area); March 23, 1982 (right anterior sideburn area); March 
25, 1982 (right anterior sideburn area); March 29, 1982 (right anterior sideburn area); March 25, 1986 
(right lateral face); September 16, 1986 (mid posterior chest); December 23, 1986 (right sideburn 
area); June 7, 1989 (right cheek of face); February 22, 1995 (right face) and March 8, 1995 (right side 
of face).  Operative reports you submitted indicated cancer-related excisions on the following dates: 
March 17, 1982 (basal cell carcinoma); March 18, 1982 (Mohs microscopic controlled surgery – 
subsequent treatment. “The second layer shows cancer still present.”); March 23, 1982 (“The third 
layer shows cancer still present.”); and March 25, 1982 (“The 4th layer shows cancer still present.”).  
You submitted pathology reports providing cancer diagnoses as follows: December 14, 1977 (basal cell
epithelioma); February 22, 1995 (“Basosquamous carcinoma”); March 8, 1995 (ulcerated multifocal 
superficial basal cell carcimoma); December 21, 1995 (right pre-auricular basal cell carcinoma); and 
February 28, 1996 (basal cell carcinoma right lateral cheek skin).  

Based on your covered employment at the Hanford site and the medical documentation showing 
diagnoses of multiple skin cancers, you are a “covered employee with cancer” under the EEOICPA.  
See 42 U.S.C. § 7384l(9)(B)(i).  

The undersigned notes that there is no indication in the case file of diagnosis of an auricular skin 
cancer, on March 9, 1995, as indicated in the NIOSH Report of Dose Reconstruction.  But, there is a 
diagnosis of a right pre-auricular basal cell carcinoma on December 21, 1995 as well as a reference to 
a basal cell carcinoma on the “right preauricular lateral cheek area” in the chart notes dated February 
28, 1996.  It is also noted that the IREP probability of causation results show that the auricular primary
cancer was diagnosed in 1995, and that no month or day was used in the computer calculation of the 
results.  Consequently, any discrepancy in the date of diagnosis of pre-auricular basal cell carcinoma in
1995 would not affect the outcome of this case.

To determine the probability of whether you sustained cancer in the performance of duty, the district 
office referred your claim to NIOSH for radiation dose reconstruction on January 10, 2002, in 
accordance with § 30.115 of the EEOICPA regulations.  See 20 C.F.R. § 30.115.  On October 22, 2003,
the Seattle district office received the final NIOSH Report of Dose Reconstruction.  

Using the information provided in the Report of Dose Reconstruction for basal cell carcinoma, the 
district office utilized the Interactive RadioEpidemiological Program (NIOSH-IREP), pursuant to §§ 
81.20, 81.21, 81.22, and 81.25 of the implementing NIOSH regulations, to determine a 52.35% 
probability that your cancer was caused by radiation exposure while employed at the Hanford site.  See



42 C.F.R. §§ 81.20 (Required use of NIOSH-IREP), 81.21 (Cancers requiring the use of 
NIOSH-IREP), 81.22 (General guidelines for use of NIOSH-IREP), 81.25 (Guidelines for claims 
involving two or more primary cancers).  The Final Adjudication Branch also analyzed the information
in the NIOSH report, confirming the 52.35% probability.  Thus, the evidence shows that your cancer 
was at least as likely as not related to your employment at the Hanford site and no further 
determinations of probability of causation were required.

You are a “covered employee with cancer,” which is defined in § 7384l(9)(B)(i) and (ii) of the 
EEOICPA.  See 42 U.S.C. § 7384l(9)(B)(i) and (ii).  Pursuant to §§ 81.20, 81.21, 81.22, and 81.25 of 
the NIOSH implementing regulations, your cancer was at least as likely as not related to your 
employment at the Hanford site.  See 42 C.F.R. §§ 81.20, 81.21, 81.22, and 81.25.  

The record indicates that you filed Form EE-1, Claim for Employee Benefits under the EEOICPA, on 
September 24, 2001.  The date you filed your claim is the date you became eligible for medical 
benefits for cancer.  See 42 U.S.C. § 7384t(d).  

Pursuant to Bulletin 03-24, if all primary cancers claimed have not gone through dose reconstruction 
when the 50% threshold has been reached, NIOSH will not complete dose reconstruction for the rest of
the cancers.  The calculation of additional POCs for the remaining primary cancers, which were not 
calculated, would only make the final numerical value of the POC larger, and all of the cancers, 
including those for which NIOSH did not perform a dose calculation, are covered for medical 
benefits.  Consequently, you are entitled to compensation and medical benefits for skin cancer 
retroactive to September 24, 2001.  See EEOICPA Bulletin No. 03-24 (issued May 2, 2003).

For the foregoing reasons, the undersigned hereby accepts your claim for skin cancer.  You are entitled 
to compensation in the amount of $150,000 pursuant to § 7384s(a) of the Act.  You are also entitled to 
medical benefits related to skin cancer, since September 24, 2001.   See 42 U.S.C. § § 7384s, 7384t.

Seattle, WA

Rosanne M. Dummer, District Manager

Final Adjudication Branch Seattle

EEOICPA Fin. Dec. No. 28766-2003 (Dep’t of Labor, June 20, 2003)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  For the reasons set forth below, the Final Adjudication Branch accepts and 
approves your claim for bladder cancer.  Your claim for the condition of prostate cancer is deferred 
pending further adjudication.  

STATEMENT OF THE CASE

On May 6, 2002, you filed a Form EE-1 (Claim for Employee Benefits under the EEOICPA), claiming 
compensation due to prostate cancer.  Medical documentation submitted in support of your claim 



shows that you were diagnosed as having prostate cancer on November 13, 2000.  You later submitted 
a pathology report indicating that you were diagnosed as having bladder cancer on May 9, 2003.

You also completed a Form EE-3, Employment History, in which you indicated that you had worked as
a helicopter pilot on Amchitka Island for Anchorage Helicopter Service from June 25, 1971 to 
December 1, 1971, and from May 1974 to June 1974; and, for Evergreen Helicopters from May 13, 
1972 to November 17, 1972.  You also submitted a narrative report of your experiences on Amchitka 
Island; a commendation letter from the resident manager, of Holmes & Narver, Incorporated, dated 
November 20, 1971, recognizing your work under hazardous conditions on Amchitka Island on 
November 6, 1971; and, a copy of a letter outlining the start of the operational period for Project 
Cannikin, which included attachments describing security procedures and issuance of film badges.  The
record also includes a completed Form EE-4 from your friend and work associate, Ian Mercier, in 
which he averred that you had worked as chief helicopter pilot for Anchorage Helicopter Service and 
Evergreen Helicopters, under contract to Holmes & Narver, prime contractor to the Atomic Energy 
Commission on Amchitka Island, Alaska, from June 24, 1971 to June 1, 1974.

In correspondence dated May 16, 2002 and August 29, 2002, representatives of the Department of 
Energy (DOE) indicated that they had no employment information pertaining to you; however, they 
were able to verify that you had been issued a film badge at the Amchitka Test Site on August 2, 
September 3, September 30 and October 29, 1971, and attached an employment affidavit from a work 
associate, Paul J. Mudra, who indicated that you had worked for Anchorage Helicopter Service from 
June to December 1971 and that he had had direct contact with you during the Cannikin underground 
testing on Amchitka Island, Alaska, during several months in the fall of 1971.  The Manager’s 
Completion Report, Amchitka Island, Alaska, Milrow and Cannikin, recognizes Anchorage Helicopter, 
as a covered subcontractor for a prime Atomic Energy Commission contractor, Holmes & Narver, 
Incorporated, on Amchitka Island from June to December 1971, for purposes of providing helicopter 
service.  See Atomic Energy Commission’s Manager’s Completion Report, Amchitka Island, Alaska, 
Milrow and Cannikin (January 1973).  

On June 16, 2003, the Seattle district office issued a recommended decision that concluded that you 
were a covered employee as defined in § 7384l(9)(A) of the Act and an eligible member of the Special 
Exposure Cohort as defined in § 7384l(14)(B) of the EEOICPA, who was diagnosed as having a 
specified cancer, specifically bladder cancer, as defined in § 7384l(17) of the Act.  See 42 U.S.C. 
7384l(9)(A), (14)(B), (17).  The district office further concluded that you were entitled to compensation
in the amount of $150,000 pursuant to § 7384s(a)(1) of the EEOICPA.  See 42 U.S.C. § 7384s(a)(1).  
The district office’s recommended decision also concluded that, pursuant to § 7384t of the EEOICPA, 
you were entitled to medical benefits for bladder cancer retroactive to May 6, 2002.  See 42 U.S.C. § 
7384t.

On June 18, 2003, the Final Adjudication Branch received written notification that you waive any and 
all rights to file objections to the recommended decision.  

CONCLUSIONS OF LAW

In order for an employee to be afforded coverage under the “Special Exposure Cohort,” the employee 
must be a “covered employee,” which is defined in § 7384l(14)(B) of the EEOICPA, in relevant part as 
follows:



The employee must have been a Department of Energy (DOE) employee, DOE contractor employee, or
an atomic weapons employee who was so employed before January 1, 1974, by DOE or a DOE 
contractor or subcontractor on Amchitka Island, Alaska and was exposed to ionizing radiation in the 
performance of duty related to the Long Shot, Milrow, or Cannikin underground nuclear tests.

See 42 U.S.C. § 7384l(14)(B); 20 C.F.R. § 30.214(a)(2).  Further, in order to be entitled to benefits for 
specified cancer, § 7384l(17) of the EEOICPA indicates that the covered employee must have any of 
the following:

A.     A specified disease, as that term is defined in § 4(b)(2) of the Radiation Exposure Compensation 
Act (42 U.S.C. § 2210 note).

B.     Bone cancer. 

C.     Renal cancers.

D.     Leukemia (other than chronic lymphocytic leukemia) if initial occupational exposure occurred 
before 21 years of age and onset occurred more than two years after initial occupational exposure.

See 42 U.S.C. § 7384l(17); 20 C.F.R. § 30.5(dd).

The employment evidence of record demonstrates that you were an employee of Anchorage 
Helicopters, a covered subcontractor for a prime Atomic Energy Commission contractor, Holmes & 
Narver, Incorporated, located on Amchitka Island, Alaska, from June to December 1971, and that your 
employment was consistent with the type and kind of work performed by this subcontractor for the 
Department of Energy (DOE) at this site.  See Atomic Energy Commission’s Manager’s Completion 
Report, Amchitka Island, Alaska, Milrow and Cannikin (January 1973).  Consequently, this evidence 
establishes that you were “employed before January 1, 1974, by the Department of Energy or a 
Department of Energy contractor or subcontractor on Amchitka Island, Alaska.”  See 42 U.S.C. 
§ 7384l(14)(B). 

The Act requires that the covered employee must show that they were exposed to ionizing radiation in 
the performance of duty related to the underground tests on Amchitka.  See 42 U.S.C. § 7384l(14)(B).  
In a memorandum to the Director, Division of Energy Employees Occupational Illness Compensation 
Program, a Certified Health Physicist, Branch of Policies, Regulations and Procedures, concluded that, 
in his professional opinion, radioactivity from the Long Shot nuclear test was released to the 
atmosphere a month after the detonation on October 29, 1965.  Therefore, as a result of the releases, 
employees who worked on Amchitka Island were exposed to ionizing radiation from the nuclear tests 
beginning a month after the detonation. 

The record indicates that you were present on Amchitka Island, Alaska, from at least June to December 
1971.  The undersigned acknowledges that such evidence shows that you have met the requirement of 
being exposed to ionizing radiation in the performance of duty, before January 1, 1974.  See 42 U.S.C. 
§ 7384l(14)(B). 

You filed a claim based on bladder cancer.  A pathology report from the Northwest Urology Clinic 
shows that you were diagnosed as having bladder cancer in May 2003.  Consequently, you are a 
member of the Special Exposure Cohort, who was diagnosed with a specified cancer under the 



EEOICPA.  See 42 U.S.C. § 7384l(17)(A); 20 C.F.R.§ 30.5(dd)(5)(iii)(K).  

You are a covered “Special Exposure Cohort” employee which is defined in § 7384l(14)(B) of the 
EEOICPA.  See 42 U.S.C. § 7384l(14)(B).  Bladder cancer is a “specified cancer” as that term is 
defined in § 7384l(17) of the Act and § 30.5(dd)(5)(iii)(K) of the EEOICPA regulations.  See 42 U.S.C. 
§ 7384l(17); 20 C.F.R. § 30.5(dd)(5)(iii)(K).  

For the foregoing reasons, the undersigned hereby accepts your claim for bladder cancer.  You are 
entitled to compensation in the amount of $150,000, pursuant to § 7384s of the EEOICPA.  See 42 
U.S.C. § 7384s.  Further, you are entitled to medical benefits related to bladder cancer, retroactive to 
May 6, 2002, the date your claim was filed, pursuant to § 7384t of the Act.  See 42 U.S.C. § 7384t; 20 
C.F.R. § 30.400(a).

Your claim for prostate cancer is deferred pending further adjudication.

Seattle, Washington

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch

EEOICPA Fin. Dec. No. 10522-2004 (Dep’t of Labor, November 14, 2003)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 
42 U.S.C. § 7384 et seq.  For the reasons set forth below, the Final Adjudication Branch accepts and 
approves your claim for compensation under the Act.

STATEMENT OF THE CASE

On September 24, 2001, you filed a Form EE-1 (Claim for Employee Benefits under the EEOICPA), 
based on skin cancer.  A representative of the Department of Energy (DOE) verified that you engaged 
in covered employment at the Hanford site for General Electric from December 5, 1955 to November 
8, 1957 and for J.A. Jones/Kaiser Engineers Hanford from September 13, 1960 to February 4, 1975, 
February 6, 1975 to October 11, 1976, and November 30, 1976 to September 30, 1987.  The Hanford 
site is recognized as a covered DOE facility from 1942 to the present.  See Department of Energy 
Worker Advocacy Facility List.

You provided a medical record summary from David L. Adams, M.D., of Tri-City Derm Management, 
Inc., that indicates you had surgical excisions diagnosed as basal cell carcinoma on the following 
twelve dates: December 14, 1977 (right sideburn area); March 17, 1982 (right anterior sideburn area); 
March 18, 1982 (right anterior sideburn area); March 23, 1982 (right anterior sideburn area); March 
25, 1982 (right anterior sideburn area); March 29, 1982 (right anterior sideburn area); March 25, 1986 
(right lateral face); September 16, 1986 (mid posterior chest); December 23, 1986 (right sideburn 
area); June 7, 1989 (right cheek of face); February 22, 1995 (right face) and March 8, 1995 (right side 
of face).  



You submitted four operative reports related to your cancers as follows: March 17, 1982 (basal cell 
carcinoma); March 18, 1982 (Mohs microscopic controlled surgery – subsequent treatment. “The 
second layer shows cancer still present.”); March 23, 1982 (“The third layer shows cancer still 
present.”); and March 25, 1982 (“The 4th layer shows cancer still present.”).  Also, you submitted five 
pathology reports related to your cancer as follows: December 14, 1977 (basal cell epithelioma); 
February 22, 1995 (“Basosquamous carcinoma”); March 8, 1995 (ulcerated multifocal superficial 
basal cell carcimoma); December 21, 1995 (right pre-auricular basal cell carcinoma); and February 28,
1996 (basal cell carcinoma right lateral cheek skin).  Further, you submitted a pathology report dated 
January 5, 1996 that diagnosed seborrheic keratosis, a non-covered condition.  You also submitted 
chart notes dated February 28, 1996 that indicate “a large recurrent basal cell carcinoma on the right 
preauricular lateral cheek area,” and “Right lateral cheek, preauricular skin.”  Consequently, the 
medical evidence includes a medical record summary, operative reports and pathology reports showing
your diagnoses of skin cancer.

To determine the probability of whether you sustained these cancers in the performance of duty, the 
Seattle district office referred your claim to the National Institute for Occupational Safety and Health 
(NIOSH) for radiation dose reconstruction in accordance with § 30.115 of the EEOICPA regulations.  
See 20 C.F.R. § 30.115.  The district office received the final NIOSH Report of Dose Reconstruction 
on October 22, 2003.  See 42 U.S.C. § 7384n(d); 42 C.F.R. Part 82, § 82.26 (NIOSH report of dose 
reconstruction results).  In its report, NIOSH indicated, in its “Dose Reconstruction Overview,” that it 
performed radiation dose reconstructions on only four of your basal cell carcinomas that were 
diagnosed as follows: February 28, 1996 (left cheek); March 9, 1995 (auricular skin); March 9, 1995 
(right side of the face); and March 17, 1982 (right sideburn area of the face).  

Using the information provided in the Report of Dose Reconstruction, the Seattle district office utilized
the Interactive RadioEpidemiological Program (IREP) to determine the probability of causation of 
your cancer and reported in its Recommended Decision that there was a 52.35% probability that your 
basal cell carcinoma of the skin was caused by radiation exposure at the INEEL site.  The district 
office continued, in its recommended decision, that “Based on the dose reconstruction performed by 
NIOSH, the probability of causation (the likelihood that a cancer was caused by radiation exposure 
incurred by the employee while working at a DOE covered facility) was calculated for the four 
primary cancers.”

On November 3, 2003, the Seattle district office recommended acceptance of your claim for 
compensation, and on November 7, 2003, the Seattle Final Adjudication Branch received written 
notification from you indicating that you waive any and all rights to file objections to the 
recommended decision.  

FINDINGS OF FACT

1.      You filed a claim for employee benefits on September 24, 2001.
2.      You were employed at the Hanford site by General Electric from December 5, 1955 to November
8, 1957; and by J.A. Jones/Kaiser Engineers Hanford from September 13, 1960 to February 4, 1975, 
February 6, 1975 to October 11, 1976, and November 30, 1976 to September 30, 1987.
3.      You are a covered employee as defined by § 7384l(9)(B) of the EEOICPA.  See 42 U.S.C. § 
7384l(9)(B).
4.      You were diagnosed with multiple skin cancers.
5.      Your cancer diagnoses were made after you began employment with the Department of Energy.



6.      The NIOSH Interactive RadioEpidemiological Program indicated a 52.35% probability that your 
basal cell carcinoma was caused by radiation exposure at the Hanford site.
7.      The dose reconstruction estimate was performed in accordance with § 7384n(d) of the EEOICPA 
and 42 C.F.R. Part 82.  See 42 U.S.C. § 7384n(d); 42 C.F.R. Part 82 § 82.26.
8.      The Probability of Causation was completed in accordance with § 7384n(c)(3) of the EEOICPA 
and 42 C.F.R. Part 81.  The calculation of the probability of causation was based on four basal cell 
carcinoma primary cancer sites and was completed in accordance with 42 C.F.R. Part 81.  See 42 
U.S.C. § 7384n(c)(3); 42 C.F.R. Part 81, Subpart E.  
9.      After determining that the probability of causation for your basal cell carcinoma was 50% or 
greater, NIOSH determined that sufficient research and analysis had been conducted to end the dose 
reconstruction as it was evident the estimated cumulative dose is sufficient to qualify you for 
compensation.  Additional calculations of probability of causation were not required to be determined. 
See 42 C.F.R. § 82.10(k).  

CONCLUSIONS OF LAW

The DOE verified your employment at the Hanford site by General Electric from December 5, 1955 to 
November 8, 1957; and by J.A. Jones/Kaiser Engineers Hanford from September 13, 1960 to February
4, 1975, February 6, 1975 to October 11, 1976, and November 30, 1976 to September 30, 1987.  

The medical documentation submitted in support of your claim shows that you were diagnosed with 
skin cancer on December 14, 1977 (right sideburn area); March 17, 1982 (right anterior sideburn area);
March 18, 1982 (right anterior sideburn area); March 23, 1982 (right anterior sideburn area); March 
25, 1982 (right anterior sideburn area); March 29, 1982 (right anterior sideburn area); March 25, 1986 
(right lateral face); September 16, 1986 (mid posterior chest); December 23, 1986 (right sideburn 
area); June 7, 1989 (right cheek of face); February 22, 1995 (right face) and March 8, 1995 (right side 
of face).  Operative reports you submitted indicated cancer-related excisions on the following dates: 
March 17, 1982 (basal cell carcinoma); March 18, 1982 (Mohs microscopic controlled surgery – 
subsequent treatment. “The second layer shows cancer still present.”); March 23, 1982 (“The third 
layer shows cancer still present.”); and March 25, 1982 (“The 4th layer shows cancer still present.”).  
You submitted pathology reports providing cancer diagnoses as follows: December 14, 1977 (basal cell
epithelioma); February 22, 1995 (“Basosquamous carcinoma”); March 8, 1995 (ulcerated multifocal 
superficial basal cell carcimoma); December 21, 1995 (right pre-auricular basal cell carcinoma); and 
February 28, 1996 (basal cell carcinoma right lateral cheek skin).  

Based on your covered employment at the Hanford site and the medical documentation showing 
diagnoses of multiple skin cancers, you are a “covered employee with cancer” under the EEOICPA.  
See 42 U.S.C. § 7384l(9)(B)(i).  

The undersigned notes that there is no indication in the case file of diagnosis of an auricular skin 
cancer, on March 9, 1995, as indicated in the NIOSH Report of Dose Reconstruction.  But, there is a 
diagnosis of a right pre-auricular basal cell carcinoma on December 21, 1995 as well as a reference to 
a basal cell carcinoma on the “right preauricular lateral cheek area” in the chart notes dated February 
28, 1996.  It is also noted that the IREP probability of causation results show that the auricular primary
cancer was diagnosed in 1995, and that no month or day was used in the computer calculation of the 
results.  Consequently, any discrepancy in the date of diagnosis of pre-auricular basal cell carcinoma in
1995 would not affect the outcome of this case.

To determine the probability of whether you sustained cancer in the performance of duty, the district 



office referred your claim to NIOSH for radiation dose reconstruction on January 10, 2002, in 
accordance with § 30.115 of the EEOICPA regulations.  See 20 C.F.R. § 30.115.  On October 22, 2003,
the Seattle district office received the final NIOSH Report of Dose Reconstruction.  

Using the information provided in the Report of Dose Reconstruction for basal cell carcinoma, the 
district office utilized the Interactive RadioEpidemiological Program (NIOSH-IREP), pursuant to §§ 
81.20, 81.21, 81.22, and 81.25 of the implementing NIOSH regulations, to determine a 52.35% 
probability that your cancer was caused by radiation exposure while employed at the Hanford site.  See
42 C.F.R. §§ 81.20 (Required use of NIOSH-IREP), 81.21 (Cancers requiring the use of 
NIOSH-IREP), 81.22 (General guidelines for use of NIOSH-IREP), 81.25 (Guidelines for claims 
involving two or more primary cancers).  The Final Adjudication Branch also analyzed the information
in the NIOSH report, confirming the 52.35% probability.  Thus, the evidence shows that your cancer 
was at least as likely as not related to your employment at the Hanford site and no further 
determinations of probability of causation were required.

You are a “covered employee with cancer,” which is defined in § 7384l(9)(B)(i) and (ii) of the 
EEOICPA.  See 42 U.S.C. § 7384l(9)(B)(i) and (ii).  Pursuant to §§ 81.20, 81.21, 81.22, and 81.25 of 
the NIOSH implementing regulations, your cancer was at least as likely as not related to your 
employment at the Hanford site.  See 42 C.F.R. §§ 81.20, 81.21, 81.22, and 81.25.  

The record indicates that you filed Form EE-1, Claim for Employee Benefits under the EEOICPA, on 
September 24, 2001.  The date you filed your claim is the date you became eligible for medical 
benefits for cancer.  See 42 U.S.C. § 7384t(d).  

Pursuant to Bulletin 03-24, if all primary cancers claimed have not gone through dose reconstruction 
when the 50% threshold has been reached, NIOSH will not complete dose reconstruction for the rest of
the cancers.  The calculation of additional POCs for the remaining primary cancers, which were not 
calculated, would only make the final numerical value of the POC larger, and all of the cancers, 
including those for which NIOSH did not perform a dose calculation, are covered for medical 
benefits.  Consequently, you are entitled to compensation and medical benefits for skin cancer 
retroactive to September 24, 2001.  See EEOICPA Bulletin No. 03-24 (issued May 2, 2003).

For the foregoing reasons, the undersigned hereby accepts your claim for skin cancer.  You are entitled 
to compensation in the amount of $150,000 pursuant to § 7384s(a) of the Act.  You are also entitled to 
medical benefits related to skin cancer, since September 24, 2001.   See 42 U.S.C. § § 7384s, 7384t.

Seattle, WA

Rosanne M. Dummer, District Manager

Final Adjudication Branch Seattle

EEOICPA Fin. Dec. No. 12177-2002 (Dep’t of Labor, September 17, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  



See 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the Final Adjudication Branch approves 
your claim for chronic beryllium disease.  

STATEMENT OF THE CASE

On April 1, 2004, you submitted a Form EE-1 (Claim for Employee Benefits under the EEOICPA), to 
the Portsmouth Resource Center, based on chronic beryllium disease (CBD).  You had previously 
submitted a claim for beryllium sensitivity on October 16, 2001.  A previous recommended decision 
granting medical monitoring for beryllium sensitivity effective October 16, 2001, was issued by the 
Cleveland district office on April 24, 2002, and a prior final decision affirming this recommended 
decision was issued by FAB on June 11, 2002.

You also had previously submitted a Form EE-3 (Employment History) that indicated that you worked 
at the Rocky Flats Plant in Golden, Colorado from 1990 to 1992 and the Feed Materials Production 
Center (FMPC) in Fernald, Ohio from 1992 to the present. Both of these facilities are designated by the
Department of Energy (DOE) as Department of Energy facilities from 1951 to present and both 
throughout the course of their operations had the potential for beryllium exposure at the site, due to 
beryllium use, residual contamination and decontamination activities.  See The DOE, Office of Worker 
Advocacy Facility List.  

On November 13, 2001, DOE verified your employment at the FMPC from June 1, 1992 to present.  
The DOE had no records to confirm that you were employed directly by the Rocky Flats Plant.  

You submitted medical records, including a lymphocyte transformation test dated August 25, 1995 that 
showed an abnormal response to beryllium sulfate.  A medical report from Lee S. Newman, M.D., 
F.C.C.P., at National Jewish Medical Center and Research Center, dated February 24, 2004, described a
pulmonary function test which demonstrated a progressive gas exchange abnormality which had 
worsened since 2002 and a CT scan of the thorax that indicated parenchymal findings consistent with 
chronic beryllium disease.  There is also a medical consultation from Milton D. Rossman, M.D., at the 
University of Pennsylvania Medical Center, dated August 1, 2004, who opined that the findings from 
the CT scan and the pulmonary function tests performed in February 2004 are both consistent with 
chronic beryllium disease.  Dr. Rossman stated that the specific CT scan findings were that of nodular 
lesions consistent with granulomas, air trapping and evidence of ground glass abnormalities and that 
the specific pulmonary function test finding was that of an abnormality of the diffusion capacity.  

On August 31, 2004, the Cleveland district office issued a recommended decision concluding that you 
are a covered beryllium employee as that term is defined by 42 USC § 7384l(7), you were exposed to 
beryllium in the performance of duty, pursuant to 42 U.S.C. § 7384n, and are shown to have a covered 
beryllium illness shown in 42 USC § 7384l(8)(B), as you have chronic beryllium disease per the 
evidentiary criteria shown in 42 U.S.C. § 7384l(13).  The district office further concluded that as a 
covered employee, you are entitled to compensation in the amount of $150,000, pursuant to 42 U.S.C. 
§ 7384s(a)(1).  The district office also concluded that pursuant to 42 U.S.C. § 7384s(b), you are also 
entitled to medical benefits for chronic beryllium disease, effective June 11, 2002, as those benefits are 
described in 42 U.S.C. § 7384t.  

On September 8, 2004, the Final Adjudication Branch received written notification from you, 
indicating that you waive any and all rights to file objections to the recommended decision.  



FINDINGS OF FACT

1.      You filed a claim for employee benefits for chronic beryllium disease on April 1, 2004.  

2.      You were employed at the Feed Materials Production Center in Fernald, Ohio, a Department of 
Energy facility, from June 1, 1992 to at least November 13, 2001.  

3.      You are a covered beryllium employee who worked at Feed Materials Production Center in 
Fernald, Ohio, during a period when beryllium dust particles or vapor may have been present.  

4.      On February 24, 2004, you were diagnosed with chronic beryllium disease.  The August 25, 1995,
results of the beryllium lymphocyte proliferation test in addition to the February 2004 CT scan showing
changes consistent with CBD and the February 2004 pulmonary function testing showing pulmonary 
deficits consistent with CBD, indicate that you have chronic beryllium disease meeting the statutory 
criteria for a diagnosis on or after January 1, 1993.  

5.      The effective date of medical benefits for the CBD is October 16, 2001, the same date as the 
effective date of medical benefits for the beryllium sensitivity.  

CONCLUSIONS OF LAW

In order to be afforded coverage as a “covered beryllium employee,” you must show that you were 
exposed to beryllium while in the performance of duty while employed at a DOE, or under certain 
circumstances, while present at a DOE facility or a facility owned and operated by a beryllium vendor, 
during a period when beryllium dust, particles, or vapor may have been present at such a facility.  See 
42 U.S.C. §§ 7384l(7); 7384n(a).  Based on your covered employment at the FMPC during a period 
when beryllium dust, particles or vapor may have been present, you were exposed to beryllium in the 
performance of duty.  

In addition, there must be medical documentation of the condition in order to be eligible for benefits 
based on chronic beryllium disease.  The requirements for diagnoses on or after January 1, 1993 are:  
the employee must have beryllium sensitivity [based on a positive lymphocyte proliferation test], 
together with lung pathology consistent with chronic beryllium disease, including—a lung biopsy 
showing granulomas or a lymphocytic process consistent with chronic beryllium disease; a 
computerized axial tomography scan (CT) showing changes consistent with chronic beryllium disease;
or pulmonary function or exercise testing showing pulmonary deficits consistent with chronic 
beryllium disease.  See 42 U.S.C. § 7384l(13)(A).  

The record contains the results of your BeLPT test showing an abnormal response to beryllium sulfate, 
and the findings from the CT scan and pulmonary function test which are consistent with a diagnosis of
CBD.  See 42 U.S.C. § 7384l(13)(A).  

You are a “covered beryllium employee” as defined in § 7384l(7) of the Act, who was exposed to 
beryllium in the performance of duty as defined in § 7384n(a) of the EEOICPA.  See 42 U.S.C. §§ 
7384l(7); 7384n(a).  Further, the medical evidence shows the presence of CBD, as provided for in § 
7384l(13)(A) of the Act.  See 42 U.S.C. § 7384l(13)(A).  

For the foregoing reasons, the undersigned hereby approves your claim for CBD.  You are entitled to 



compensation in the amount of $150,000, pursuant to § 7384s(a) of the EEOICPA.  See 42 U.S.C. § 
7384s(a).  

The Final Adjudication Branch notes that the district office in their recommended decision concluded 
that you were entitled to medical benefits for CBD from June 11, 2002, the date of the Final Decision 
which affirmed your entitlement to medical monitoring for beryllium sensitivity.  The Final 
Adjudication Branch finds that you are entitled to medical benefits for CBD from October 16, 2001, 
which is the same medical status effective date for the beryllium sensitivity.  Therefore, you are entitled
to reimbursement of medical expenses related to your condition of CBD, retroactive to October 16, 
2001.  See 42 U.S.C. § 7384t; 20 C.F.R. § 30.400(a).  

Cleveland, Ohio

Debra A. Benedict

Acting District Manager

Final Adjudication Branch

EEOICPA Fin. Dec. No. 10001749-2005 (Dep’t of Labor, December 14, 2005)

NOTICE OF FINAL DECISION

This decision of the Final Adjudication Branch (FAB) concerns your claim for impairment benefits 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42
U.S.C. § 7384 et seq. (EEOICPA).  Your claim is approved for compensation in the amount of 
$62,500.  Adjudication of this claim will not preclude your potential entitlement to additional 
compensation under the Act for wage-loss and/or increased impairment.     

STATEMENT OF THE CASE

On March 22, 2005, the Final Adjudication Branch issued a Notice of Final Decision During the 
Interim Administration Period.  Based on your confirmed employment with Union Carbide, Martin 
Marietta and Lockheed Martin at the Paducah Gaseous Diffusion Plant (PGDP) from October 3, 1955 
through June 30, 1999, and a positive determination for asbestosis by a panel accepted by the Secretary
of Energy under former Part D, the FAB found you to be a “covered DOE contractor employee” as 
defined by 42 U.S.C. § 7385s(1).  As such, the FAB awarded you medical benefits for asbestosis in 
accordance with 42 U.S.C. § 7384t beginning on your May 15, 2002 Department of Energy filing date. 
The FAB deferred adjudication for wage-loss and/or impairment.

On September 8, 2005, the district office received your statement of intent to pursue a claim for 
impairment benefits.  To determine your “minimum impairment rating” (the percentage rating 
representing the extent of whole person impairment, based on the organ and body functions affected by
the covered condition and the extent of the impairment attributable to your covered condition), your 
case was referred for review to a Department of Labor Medical Consultant.  The medical consultant 
used the American Medical Association’s Guides to the Evaluation of Permanent Impairment and 
opined that you have a class 2 impairment classification with a range of 10-25% impairment (See 
AMA’s Guides to the Evaluation of Permanent Impairment, 5th Ed. 2005).  Given your physical 



findings, current treatment and severely compromised activities of daily living (ADL), the medical 
consultant calculated your minimum impairment rating attributed to the accepted covered condition, 
asbestosis, to be 25%.

On November 8, 2005, the Cleveland district office issued a recommended decision finding that you 
are entitled to $2,500 for each of the twenty five percentage points the medical consultant found to be a
result of the accepted covered illness.  As such the district office concluded that you are entitled to 
compensation in the amount of $62,500.  

On November 23, 2005, the FAB received written notification that you waive any and all objections to 
the November 8, 2005 recommended decision.  On December 14, 2005, the FAB received your written 
confirmation that you have not received any settlement or award from a lawsuit or workers’ 
compensation claim in connection with the accepted condition.

After considering the evidence of record and your waiver of objections, the FAB hereby makes the 
following:

FINDINGS OF FACT

1.         You filed a claim under EEOICPA with the Department of Labor on July 31, 
2001.

2.         You filed a claim under EEOICPA with the Department of Energy on May 15, 
2002.

3.         A final decision was issued by the Department of Labor under Part E of the Act 
on March 22, 2005, concluding that you are a covered DOE contractor employee who 
contracted asbestosis due to work-related exposure to a toxic substance, and awarded 
you medical benefits for asbestosis commencing on your May 15, 2002 filing date.

4.         Based on the 5th edition of the AMA’s Guides, your minimum impairment rating 
due to asbestosis is calculated to be 25%.

5.         You confirmed in writing that you never received any settlement or award from a
lawsuit or workers’ compensation claim in connection with the accepted condition. 

Based on the above noted findings of fact, the FAB hereby also makes the following:

CONCLUSIONS OF LAW

The Final Adjudication Branch hereby finds that you have a permanent impairment that is the result of 
the accepted covered condition, asbestosis, and that your minimum impairment rating is calculated to 
be 25%.  The FAB further finds that you are entitled to $2,500 for each percentage point of your 
minimum impairment rating attributed to the accepted condition.  Therefore, the Final Adjudication 
Branch hereby concludes that you are entitled to compensation for impairment in the amount of 
$62,500 under 42 U.S.C. § 7382s-2(a)(1)(A) and (B).



In addition, the May 22, 2005 final decision awarded you medical benefits commencing on your May 
15, 2002 Department of Energy filing.  This decision should serve as a correction.  Your entitlement to 
medical benefits is retroactive to the earliest date of filing and that would be the July 31, 2001 
Department of Labor filing date.  Accordingly, the Final Adjudication Branch hereby concludes that 
you are also entitled to medical benefits for asbestosis commencing on July 31, 2001.  

Washington, DC

Vawndalyn B. Feagins

Hearing Representative

Final Adjudication Branch

Entitlement to

EEOICPA Fin. Dec. No. 10522-2004 (Dep’t of Labor, November 14, 2003)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 
42 U.S.C. § 7384 et seq.  For the reasons set forth below, the Final Adjudication Branch accepts and 
approves your claim for compensation under the Act.

STATEMENT OF THE CASE

On September 24, 2001, you filed a Form EE-1 (Claim for Employee Benefits under the EEOICPA), 
based on skin cancer.  A representative of the Department of Energy (DOE) verified that you engaged 
in covered employment at the Hanford site for General Electric from December 5, 1955 to November 
8, 1957 and for J.A. Jones/Kaiser Engineers Hanford from September 13, 1960 to February 4, 1975, 
February 6, 1975 to October 11, 1976, and November 30, 1976 to September 30, 1987.  The Hanford 
site is recognized as a covered DOE facility from 1942 to the present.  See Department of Energy 
Worker Advocacy Facility List.

You provided a medical record summary from David L. Adams, M.D., of Tri-City Derm Management, 
Inc., that indicates you had surgical excisions diagnosed as basal cell carcinoma on the following 
twelve dates: December 14, 1977 (right sideburn area); March 17, 1982 (right anterior sideburn area); 
March 18, 1982 (right anterior sideburn area); March 23, 1982 (right anterior sideburn area); March 
25, 1982 (right anterior sideburn area); March 29, 1982 (right anterior sideburn area); March 25, 1986 
(right lateral face); September 16, 1986 (mid posterior chest); December 23, 1986 (right sideburn 
area); June 7, 1989 (right cheek of face); February 22, 1995 (right face) and March 8, 1995 (right side 
of face).  

You submitted four operative reports related to your cancers as follows: March 17, 1982 (basal cell 
carcinoma); March 18, 1982 (Mohs microscopic controlled surgery – subsequent treatment. “The 
second layer shows cancer still present.”); March 23, 1982 (“The third layer shows cancer still 
present.”); and March 25, 1982 (“The 4th layer shows cancer still present.”).  Also, you submitted five 



pathology reports related to your cancer as follows: December 14, 1977 (basal cell epithelioma); 
February 22, 1995 (“Basosquamous carcinoma”); March 8, 1995 (ulcerated multifocal superficial 
basal cell carcimoma); December 21, 1995 (right pre-auricular basal cell carcinoma); and February 28,
1996 (basal cell carcinoma right lateral cheek skin).  Further, you submitted a pathology report dated 
January 5, 1996 that diagnosed seborrheic keratosis, a non-covered condition.  You also submitted 
chart notes dated February 28, 1996 that indicate “a large recurrent basal cell carcinoma on the right 
preauricular lateral cheek area,” and “Right lateral cheek, preauricular skin.”  Consequently, the 
medical evidence includes a medical record summary, operative reports and pathology reports showing
your diagnoses of skin cancer.

To determine the probability of whether you sustained these cancers in the performance of duty, the 
Seattle district office referred your claim to the National Institute for Occupational Safety and Health 
(NIOSH) for radiation dose reconstruction in accordance with § 30.115 of the EEOICPA regulations.  
See 20 C.F.R. § 30.115.  The district office received the final NIOSH Report of Dose Reconstruction 
on October 22, 2003.  See 42 U.S.C. § 7384n(d); 42 C.F.R. Part 82, § 82.26 (NIOSH report of dose 
reconstruction results).  In its report, NIOSH indicated, in its “Dose Reconstruction Overview,” that it 
performed radiation dose reconstructions on only four of your basal cell carcinomas that were 
diagnosed as follows: February 28, 1996 (left cheek); March 9, 1995 (auricular skin); March 9, 1995 
(right side of the face); and March 17, 1982 (right sideburn area of the face).  

Using the information provided in the Report of Dose Reconstruction, the Seattle district office utilized
the Interactive RadioEpidemiological Program (IREP) to determine the probability of causation of 
your cancer and reported in its Recommended Decision that there was a 52.35% probability that your 
basal cell carcinoma of the skin was caused by radiation exposure at the INEEL site.  The district 
office continued, in its recommended decision, that “Based on the dose reconstruction performed by 
NIOSH, the probability of causation (the likelihood that a cancer was caused by radiation exposure 
incurred by the employee while working at a DOE covered facility) was calculated for the four 
primary cancers.”

On November 3, 2003, the Seattle district office recommended acceptance of your claim for 
compensation, and on November 7, 2003, the Seattle Final Adjudication Branch received written 
notification from you indicating that you waive any and all rights to file objections to the 
recommended decision.  

FINDINGS OF FACT

1.      You filed a claim for employee benefits on September 24, 2001.
2.      You were employed at the Hanford site by General Electric from December 5, 1955 to November
8, 1957; and by J.A. Jones/Kaiser Engineers Hanford from September 13, 1960 to February 4, 1975, 
February 6, 1975 to October 11, 1976, and November 30, 1976 to September 30, 1987.
3.      You are a covered employee as defined by § 7384l(9)(B) of the EEOICPA.  See 42 U.S.C. § 
7384l(9)(B).
4.      You were diagnosed with multiple skin cancers.
5.      Your cancer diagnoses were made after you began employment with the Department of Energy.
6.      The NIOSH Interactive RadioEpidemiological Program indicated a 52.35% probability that your 
basal cell carcinoma was caused by radiation exposure at the Hanford site.
7.      The dose reconstruction estimate was performed in accordance with § 7384n(d) of the EEOICPA 
and 42 C.F.R. Part 82.  See 42 U.S.C. § 7384n(d); 42 C.F.R. Part 82 § 82.26.
8.      The Probability of Causation was completed in accordance with § 7384n(c)(3) of the EEOICPA 



and 42 C.F.R. Part 81.  The calculation of the probability of causation was based on four basal cell 
carcinoma primary cancer sites and was completed in accordance with 42 C.F.R. Part 81.  See 42 
U.S.C. § 7384n(c)(3); 42 C.F.R. Part 81, Subpart E.  
9.      After determining that the probability of causation for your basal cell carcinoma was 50% or 
greater, NIOSH determined that sufficient research and analysis had been conducted to end the dose 
reconstruction as it was evident the estimated cumulative dose is sufficient to qualify you for 
compensation.  Additional calculations of probability of causation were not required to be determined. 
See 42 C.F.R. § 82.10(k).  

CONCLUSIONS OF LAW

The DOE verified your employment at the Hanford site by General Electric from December 5, 1955 to 
November 8, 1957; and by J.A. Jones/Kaiser Engineers Hanford from September 13, 1960 to February
4, 1975, February 6, 1975 to October 11, 1976, and November 30, 1976 to September 30, 1987.  

The medical documentation submitted in support of your claim shows that you were diagnosed with 
skin cancer on December 14, 1977 (right sideburn area); March 17, 1982 (right anterior sideburn area);
March 18, 1982 (right anterior sideburn area); March 23, 1982 (right anterior sideburn area); March 
25, 1982 (right anterior sideburn area); March 29, 1982 (right anterior sideburn area); March 25, 1986 
(right lateral face); September 16, 1986 (mid posterior chest); December 23, 1986 (right sideburn 
area); June 7, 1989 (right cheek of face); February 22, 1995 (right face) and March 8, 1995 (right side 
of face).  Operative reports you submitted indicated cancer-related excisions on the following dates: 
March 17, 1982 (basal cell carcinoma); March 18, 1982 (Mohs microscopic controlled surgery – 
subsequent treatment. “The second layer shows cancer still present.”); March 23, 1982 (“The third 
layer shows cancer still present.”); and March 25, 1982 (“The 4th layer shows cancer still present.”).  
You submitted pathology reports providing cancer diagnoses as follows: December 14, 1977 (basal cell
epithelioma); February 22, 1995 (“Basosquamous carcinoma”); March 8, 1995 (ulcerated multifocal 
superficial basal cell carcimoma); December 21, 1995 (right pre-auricular basal cell carcinoma); and 
February 28, 1996 (basal cell carcinoma right lateral cheek skin).  

Based on your covered employment at the Hanford site and the medical documentation showing 
diagnoses of multiple skin cancers, you are a “covered employee with cancer” under the EEOICPA.  
See 42 U.S.C. § 7384l(9)(B)(i).  

The undersigned notes that there is no indication in the case file of diagnosis of an auricular skin 
cancer, on March 9, 1995, as indicated in the NIOSH Report of Dose Reconstruction.  But, there is a 
diagnosis of a right pre-auricular basal cell carcinoma on December 21, 1995 as well as a reference to 
a basal cell carcinoma on the “right preauricular lateral cheek area” in the chart notes dated February 
28, 1996.  It is also noted that the IREP probability of causation results show that the auricular primary
cancer was diagnosed in 1995, and that no month or day was used in the computer calculation of the 
results.  Consequently, any discrepancy in the date of diagnosis of pre-auricular basal cell carcinoma in
1995 would not affect the outcome of this case.

To determine the probability of whether you sustained cancer in the performance of duty, the district 
office referred your claim to NIOSH for radiation dose reconstruction on January 10, 2002, in 
accordance with § 30.115 of the EEOICPA regulations.  See 20 C.F.R. § 30.115.  On October 22, 2003,
the Seattle district office received the final NIOSH Report of Dose Reconstruction.  

Using the information provided in the Report of Dose Reconstruction for basal cell carcinoma, the 



district office utilized the Interactive RadioEpidemiological Program (NIOSH-IREP), pursuant to §§ 
81.20, 81.21, 81.22, and 81.25 of the implementing NIOSH regulations, to determine a 52.35% 
probability that your cancer was caused by radiation exposure while employed at the Hanford site.  See
42 C.F.R. §§ 81.20 (Required use of NIOSH-IREP), 81.21 (Cancers requiring the use of 
NIOSH-IREP), 81.22 (General guidelines for use of NIOSH-IREP), 81.25 (Guidelines for claims 
involving two or more primary cancers).  The Final Adjudication Branch also analyzed the information
in the NIOSH report, confirming the 52.35% probability.  Thus, the evidence shows that your cancer 
was at least as likely as not related to your employment at the Hanford site and no further 
determinations of probability of causation were required.

You are a “covered employee with cancer,” which is defined in § 7384l(9)(B)(i) and (ii) of the 
EEOICPA.  See 42 U.S.C. § 7384l(9)(B)(i) and (ii).  Pursuant to §§ 81.20, 81.21, 81.22, and 81.25 of 
the NIOSH implementing regulations, your cancer was at least as likely as not related to your 
employment at the Hanford site.  See 42 C.F.R. §§ 81.20, 81.21, 81.22, and 81.25.  

The record indicates that you filed Form EE-1, Claim for Employee Benefits under the EEOICPA, on 
September 24, 2001.  The date you filed your claim is the date you became eligible for medical 
benefits for cancer.  See 42 U.S.C. § 7384t(d).  

Pursuant to Bulletin 03-24, if all primary cancers claimed have not gone through dose reconstruction 
when the 50% threshold has been reached, NIOSH will not complete dose reconstruction for the rest of
the cancers.  The calculation of additional POCs for the remaining primary cancers, which were not 
calculated, would only make the final numerical value of the POC larger, and all of the cancers, 
including those for which NIOSH did not perform a dose calculation, are covered for medical 
benefits.  Consequently, you are entitled to compensation and medical benefits for skin cancer 
retroactive to September 24, 2001.  See EEOICPA Bulletin No. 03-24 (issued May 2, 2003).

For the foregoing reasons, the undersigned hereby accepts your claim for skin cancer.  You are entitled 
to compensation in the amount of $150,000 pursuant to § 7384s(a) of the Act.  You are also entitled to 
medical benefits related to skin cancer, since September 24, 2001.   See 42 U.S.C. § § 7384s, 7384t.

Seattle, WA

Rosanne M. Dummer, District Manager

Final Adjudication Branch Seattle

EEOICPA Fin. Dec. No. 22218-2003 (Dep’t of Labor, May 8, 2003)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for 
pneumoconiosis is accepted.

STATEMENT OF THE CASE



On April 29, 2003, the District Office issued a recommended decision concluding that you had received
an award under § 5 of the Radiation Exposure Compensation Act, and that you are entitled to additional
compensation in the amount of $50,000 pursuant to 42 U.S.C. § 7384u(a) for pneumoconiosis, the 
medical condition for which you received an award under the Radiation Exposure Compensation Act.  
The District Office’s recommended decision also concluded that pursuant to 42 U.S.C. § 7384t, you are
entitled to medical benefits from January 29, 2002 for the treatment of pneumoconiosis.

On May 7, 2003, the Final Adjudication Branch received your written notification waiving any and all 
objections to the recommended decision.

CONCLUSIONS OF LAW

The undersigned has thoroughly reviewed the case record and recommended decision and finds that it 
is in accordance with the facts and the law in this case. It is the decision of the Final Adjudication 
Branch that your claim is accepted.

DENVER, CO

May 8, 2003

Janet R. Kapsin

Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 59062-2004 (Dep’t of Labor, September 13, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claims for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  For the reasons set forth below, the Final Adjudication Branch accepts and 
approves your claims for survivor compensation for the condition of chronic beryllium disease.  

STATEMENT OF THE CASE

On June 2, 2003, the employee filed a claim for compensation under the EEOICPA based on asbestosis 
and other lung condition.  That claim was recommended for denial by the Seattle district office; 
however, additional medical documentation was received by the Final Adjudication Branch, who 
vacated the recommended decision by Remand Order dated September 8, 2003.  The district office 
performed additional development of the medical evidence and recommended acceptance of the claim 
and medical benefits for chronic beryllium disease and denial of the claim for asbestosis, which was 
affirmed by Final Decision of the Final Adjudication Branch on July 6, 2004.  Before payment could be
issued, however, the employee passed away on June 12, 2004, and the claim was administratively 
closed.  On June 25 ([Claimant 1, Claimant 2, and Claimant 3]) and June 28 ([Claimant 4]), 2004, 
you filed claims for survivor benefits under the EEOICPA based on chronic beryllium disease (CBD).  
A Form EE-3 (Employment History) previously filed by the employee indicated he worked at the Idaho



National Environmental and Engineering Laboratory (INEEL) for Keiser Construction from January 1, 
1954 to August 30, 1954 and for  Phillips Petroleum, Idaho Nuclear, Aerojet General, and EG&G Idaho
from October 1, 1954 to March 1, 1992.  A representative of the Department of Energy (DOE) verified 
the worker’s employment at INEEL from October 7, 1957 to March 2, 1992.  INEEL is recognized as a
covered DOE facility, from 1949 to the present, where the potential for beryllium exposure existed 
throughout the course of its operations because of beryllium use, residual contamination, and 
decontamination activities.  See DOE, Office of Worker Advocacy, Facility List.  

Medical evidence of record includes a chest x-ray and a CT scan, both dated October 13, 1992, that 
indicated the employee had multiple pleural plaques, and a chest x-ray, dated May 1, 2002, that 
indicated emphysematous changes within his lungs, densely calcified pleural plaques on the left lung, 
and scarring and associated bullous changes within the right lung base.  In addition, the record includes
a history of a clinical course of treatment of the employee for asbestosis and chronic obstructive 
pulmonary disease (COPD) dating from October 1992 to March 2003.  The employee’s pulmonary 
function test results, from October 13, 1992, showed an FVC of 3.62 and an FEV1 of 1.57, with an 
FEV1/FVC ratio of 43% before bronchodilators, and an FVC of 4.6 and FEV1 of 1.59 after 
bronchodilators.  The employee’s DLCO was markedly diminished at 11.77 or 35% of predicted.  

District Medical Consultant Robert E. Sandblom, M.D., reviewed the employee’s medical records, in a 
report dated January 5, 2004, and indicated the claimant had chest radiographic (or CT) abnormalities 
characteristic of CBD, restrictive or obstructive lung physiology testing or diffusing lung capacity 
defect, and a clinical course consistent with a chronic respiratory disorder.  

You provided copies of your birth certificates that indicate each of you is the natural child of the 
employee, and copies of the certificates of marriage of [Claimant 1] and [Claimant 4] documenting 
your name changes.  The file also contains a copy of the employee’s certificate of death that indicates 
the employee was widowed when he passed away on June 12, 2004.  

The Seattle district office determined that the employee was a covered beryllium employee as defined 
in § 7384l(7) of the EEOICPA.  See 42 U.S.C. § 7384l(7).  Further, the Seattle district office 
determined that the evidence submitted meets the criteria necessary to establish a diagnosis of chronic 
beryllium disease as defined by § 7384l(13), a covered occupational illness as defined by § 7384l(8)
(B).  See 42 U.S.C. § 7384l(8)(B) and (13).  Also, the district office determined that you are the 
survivors of the employee, as defined by § 7384s(e)(3), and that you are entitled to compensation in the
amount of $37,500.00 each pursuant to §§ 7384s(a)(1) and (e)(1) of the EEOICPA.  See 42 U.S.C. § 
§7384s(a)(1) and (e)(1).  In addition, the district office concluded that you are entitled to 
reimbursement of medical expenses for the employee’s chronic beryllium disease, retroactive to the 
date he filed his claim, June 2, 2003, through June 12, 2004, the date he passed away.  

FINDINGS OF FACT

1. The employee filed a claim for asbestosis and other lung condition, on June 2, 2003. 

2. You filed claims for survivor benefits for chronic beryllium disease on June 25 ([Claimant 1, 
Claimant 2, and Claimant 3]) and June 28 ([Claimant 4]), 2004. 

3. The employee was employed at INEEL, a covered DOE facility, from October 7, 1957 to March
2, 1992.



4. INEEL is recognized as a covered DOE facility, from 1949 to the present, where the potential 
for beryllium exposure existed throughout the course of its operations because of beryllium use,
residual contamination, and decontamination activities.

5. The employee is a covered beryllium employee who worked at INEEL during a period when 
beryllium dust, particles or vapor may have been present.

6. The findings in the medical evidence are consistent with a diagnosis of chronic beryllium 
disease based on the statutory criteria for a  diagnosis before January 1, 1993.

7. The onset of the employee’s chronic beryllium disease on October 13, 1992, occurred after his 
exposure to beryllium in the performance of duty. 

8. The employee passed away on June 12, 2004, and was not survived by a spouse.

9. You are the natural children and survivors of the employee.

CONCLUSIONS OF LAW

On August 20 ([Claimant 4]), August 23 ([Claimant 2 and Claimant 1]), and September 1 
([Claimant 3]), 2004, the Final Adjudication Branch received your written notifications that you waive
any and all rights to file objections to the recommended decision.  

In order to be afforded coverage under § 7384n(a) of the EEOICPA as a “covered beryllium 
employee,” the employee must have worked for a beryllium vendor and sustained occupational 
exposure to beryllium while: 

(1)   employed at a Department of Energy facility; or 

(2)   present at Department of Energy facility, or a facility owned and operated by a beryllium vendor, 
because of employment by the United States, a beryllium vendor, or a contractor or subcontractor of 
the Department of Energy;

during a period when beryllium dust, particles, or vapor may have been present at such a facility.  
Further, the requisite exposure must be shown to have been “in the performance of duty,” which is 
presumed, absent substantial evidence to the contrary.  See 42 U.S.C. § 7384n(a); 20 C.F.R. § 
30.205(1), (2) and (3).  

In addition, there must be medical documentation of the condition in order to be eligible for survivor’s 
benefits based on chronic beryllium disease:  
(B)     For diagnoses before January 1, 1993, the presence of—   

(i)         occupational or environmental history, or epidemiologic
evidence of beryllium exposure; and 

(ii)       any three of the following criteria:

(I)          Characteristic chest radiograph (or computed 
tomography (CT)) abnormalities.



(II)        Restrictive or obstructive lung physiology testing 
or diffusing lung capacity defect.

(III)      Lung pathology consistent with chronic beryllium disease.

(IV)     Clinical course consistent with chronic respiratory disorder.

(V)        Immunologic tests showing beryllium sensitivity 
(skin patch test or beryllium blood test preferred).

See 42 U.S.C. § 7384l(13)(B).  Based on the employee’s covered employment at a DOE facility, he was
exposed to beryllium in the performance of duty.  See 42 U.S.C. § 7384n(a).  
The record contains medical evidence to show a diagnosis of CBD.  Medical reports include a chest 
x-ray and a CT scan that are characteristic of chronic beryllium disease showing that the employee had 
multiple pleural plaques.  The employee also had an abnormal pulmonary function test, and he was 
treated for lung disease over a period of years.  A review of the employee’s medical records by District 
Medical Consultant Robert E. Sandblom, M.D., dated January 5, 2004, indicated the claimant had 
abnormal chest radiographs characteristic of CBD, restrictive or obstructive lung physiology testing or 
diffusing lung capacity defect, and a clinical course consistent with a chronic respiratory disorder.  This
evidence satisfies a required three of five criteria for a diagnosis of chronic beryllium disease before 
January 1, 1993.  See 42 U.S.C. § 7384l(13)(B).  The medical evidence indicates that a diagnosis of 
chronic beryllium disease existed at least by October 13, 1992.  Consequently, the Final Adjudication 
Branch has determined that sufficient evidence of record exists to accept your claims for chronic 
beryllium disease based on the statutory criteria for a diagnosis of chronic beryllium disease before 
January 1, 1993.

The record includes copies of each of your birth certificates indicating you are each a natural child of 
the employee, documentation showing the legal change of names of [Claimant 1] and [Claimant 4], 
and a copy of the employee’s death certificate that indicates he was widowed at the time of his death. 

The employee was a “covered beryllium employee” as defined in § 7384l(7) of the Act, and was 
exposed to beryllium in the performance of duty as defined in § 7384n(a) of the EEOICPA.  See 42 
U.S.C. §§ 7384l(7); 7384n(a).  Further, the medical evidence shows the presence of chronic beryllium 
disease, as provided for in § 7384l(13)(B) of the Act.  See 42 U.S.C. § 7384l(13)(B).  

For the foregoing reasons, the undersigned hereby accepts your claims for chronic beryllium disease.  
You are each entitled to compensation in the amount of $37,500.00 pursuant to § 7384s(e)(A) of the 
Act.  See 42 U.S.C. § 7384s(e)(A).  Further, you are entitled to reimbursement of medical expenses the 
employee may have incurred, retroactive to the date of his application on June 2, 2003, for the 
condition of chronic beryllium disease.  See 42 U.S.C. § 7384t.

Seattle, Washington

James T. Carender

Hearing Representative, Final Adjudication Branch

EEOICPA Fin. Dec. No. 61108-2004 (Dep’t of Labor, November 4, 2004)



NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claims for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claims are accepted. 

STATEMENT OF THE CASE

On December 21, 2001, [Employee], (hereinafter referred to as the employee), filed a claim for 
benefits under the EEOICPA, Form EE-1, in which he indicated that he suffered from ulcers, thyroid 
problems, a kidney cyst and prostate cancer.  On July 7, 2004, the employee filed a second claim for 
benefits, Form EE-1, in which he identified lung cancer with brain metastases as the medical condition 
being claimed.  On the EE-3 form, the employee indicated that he worked at the Oak Ridge Gaseous 
Diffusion Plant (K-25) from April, 1957 until an unspecified date and that he worked at Y-12 from 
September of an unspecified year until September, 1995.[1]  The Department of Energy verified that 
the employee worked at K-25 from May 27, 1957 until September 1, 1985 and at Y-12 from September
2, 1985 until September 29, 1995.  The DOE also verified that the employee was monitored through 
the use of a dosimetry badge. 

As part of the medical documentation that the employee submitted was a January 25, 2001 pathology 
report by Dr. Stephen C. Lawhorn, in which he diagnosed adenocarcinoma of the prostate, and a June 
25, 2004 pathology report by Dr. Joseph B. Eatherly, in which he diagnosed large cell carcinoma of the 
left lung.  On July 28, 2004, the district office issued a recommended decision, which concluded that as
a member of the Special Exposure Cohort the employee was entitled to compensation and benefits for 
his specified lung cancer.  

On August 10, 2004, [Claimant 1], and on August 13, 2004, [Claimant 2], [Claimant 3], [Claimant 
4] and [Claimant 5] each filed a claim for survivor benefits, Form EE-2.  You each indicated on your 
EE-2 forms that your late father, the employee, died on August 1, 2004 from lung cancer with brain 
metastases.  You submitted the following evidence in support of your claims as the employee’s eligible 
surviving beneficiaries: the employee’s death certificate, which indicated that he was divorced when he
died on August 1, 2004; each of your birth certificates; [Claimant 1]’s, [Claimant 3]’s, and [Claimant
4]’s marriage certificates; and [Claimant 5]’s marriage certificates and divorce decrees.    

On September 8, 2004, the Final Adjudication Branch (FAB) vacated the July 28, 2004 recommended 
decision and remanded the employee’s claim to the district office for development of your survivor 
claims.  On September 28, 2004, the district office issued a new recommended decision, which 
concluded that the employee suffered from lung cancer, that the employee was a member of the Special
Exposure Cohort in that he worked at least 250 aggregate days at K-25 in a job that was monitored 
through the use of a dosimetry badge and that you were the employee’s surviving beneficiaries.  As 
such, the district office recommended that you each be entitled to $30,000 in survivor’s compensation, 
in addition to medical benefits for medical bills that were incurred between July 7, 2004 and August 1, 
2004 for treatment of the employee’s lung cancer.  The district office also concluded in their 
recommended decision that the employee’s claimed conditions of ulcers, thyroid problems and a 
kidney cyst are not covered occupational illnesses under the Act.  On October 5, 2004, [Claimant 1], 
on October 6, 2004, [Claimant 3], and on October 8, 2004, [Claimant 2], [Claimant 4] and 
[Claimant 5] each submitted their waivers of objection to the recommended decision.  



With regard to the employee’s established prostate cancer, as this is not a specified cancer the district 
office submitted an application package to the National Institute for Occupational Safety and Health 
(NIOSH) for dose reconstruction on May 10, 2002, in accordance with § 30.115 of the implementing 
regulations.  20 C.F.R. § 30.115.  The district office indicated in their new recommended decision that 
they were awaiting the NIOSH final report of dose reconstruction prior to determining whether or not 
the employee’s prostate cancer was “at least as likely as not” related to his covered employment.  

Therefore, based upon a review of the case file evidence, I make the following:

FINDINGS OF FACT

1.      On December 21, 2001, and again on July 1, 2004, the employee filed a claim for benefits under 
the EEOICPA, Form EE-1.

2.      The employee’s employment from May 27, 1957 until September 1, 1985 at K-25 and from 
September 2, 1985 until September 29, 1995 at Y-12 was verified.    

3.      The employee provided medical evidence, which established that he was diagnosed with prostate 
cancer on January 25, 2001 and with lung cancer on June 25, 2004.

4.      The employee’s claimed conditions of ulcers, a kidney cyst and thyroid problems are not covered 
occupational illnesses under the Act.

5.      On July 28, 2004, the district office issued a recommended decision, which concluded that the 
employee was entitled to compensation and medical benefits for lung cancer.

6.      On August 10, 2004, [Claimant 1], and on August 13, 2004, [Claimant 2], [Claimant 3], 
[Claimant 4] and [Claimant 5] each filed a claim for survivor benefits, Form EE-2.  

7.      On September 8, 2004, the FAB remanded the employee’s claim to the district office for 
development of your survivor claims.

8.      You established that you are the late employee’s eligible surviving beneficiaries.  

9.      The district office issued a recommended decision on September 28, 2004, which concluded that 
you each were entitled to $30,000 in survivors’ compensation, in addition to medical benefits for 
medical bills that were incurred between July 7, 2004 and August 1, 2004 for treatment of the late 
employee’s lung cancer. 

Therefore, based upon a review of the case file evidence, I make the following:

CONCLUSIONS OF LAW

Pursuant to § 7384l(15) of the Act, a covered occupational illness “means a covered beryllium illness, 
cancer referred to in § 7384l(9)(B) of this title, specified cancer, or chronic silicosis, as the case may 
be.” 42 U.S.C. § 7384l(15).  The late employee’s claimed conditions of ulcers, a kidney cyst and 
thyroid problems are not covered occupational illnesses under the Act.



Pursuant to § 7384l(14)(A)(i) of the Act, a member of the Special Exposure Cohort (SEC) is defined as
a Department of Energy employee, Department of Energy contractor employee, or atomic weapons 
employee who was employed for at least 250 aggregate workdays before February 1, 1992 at a gaseous
diffusion plant located in Paducah, Kentucky, Portsmouth, Ohio, or Oak Ridge, Tennessee, “and, 
during such employment (i) was monitored through the use of dosimetry badges for exposure at the 
plant of the external parts of the employee’s body to radiation.” 42 U.S.C. § 7384l(14)(A)(i).  The 
evidence of record established that the employee worked at least 250 days during a covered time period
at K-25 and that he worked in a job that was monitored through the use of a dosimetry badge.  
Therefore, the undersigned finds that the employee was a member of the SEC, pursuant to § 7384l(14)
(A)(i) of the Act. Pursuant to § 30.5(dd)(5)(2) of the implementing regulations, lung cancer is 
considered a specified cancer provided that its onset occurred at least five years after the employee’s 
first exposure to radiation.  20 C.F.R. § 30.5(dd)(5)(2).  Additionally, pursuant to § 7384l(9)(A) of the 
Act, a covered employee with cancer is “an individual with a specified cancer who is a member of the 
Special Exposure Cohort, if and only if that individual contracted that specified cancer after beginning 
employment at a Department of Energy facility (in the case of a Department of Energy employee or 
Department of Energy contractor employee) or at an atomic weapons employer facility (in the case of 
an atomic weapons employee).” 42 U.S.C. § 7384l(9)(A).  The evidence of record established that as a 
member of the SEC the employee was diagnosed with lung cancer more than five years after he began 
his employment at K-25.  Therefore, the undersigned finds that the employee was a covered employee 
with cancer, pursuant to § 7384l(9)(A) of the Act.    

The undersigned has reviewed the facts and the district office’s September 28, 2004 recommended 
decision and finds that you each are entitled to $30,000 in survivor’s compensation for the employee’s 
lung cancer, pursuant to §§ 7384s(a), 7384s(e)(1)(A) of the Act, and that you are entitled to medical 
benefits for medical bills that were incurred between July 7, 2004 and August 1, 2004 for the treatment 
of the employee’s left lung cancer, pursuant to § 7384t of the Act.  42 U.S.C. §§ 7384s(a), 7384s(e)(1)
(A),7384t.

Washington, DC

Richard Koretz

Hearing Representative

[1] According to the Department of Energy’s (DOE) Office of Worker Advocacy on the DOE website at 
http://tis.eh.doe.gov/advocacy/faclist/showfacility.cfm, Y-12 in Oak Ridge, TN is a covered DOE facility from 1942 to the 
present, and the Oak Ridge Gaseous Diffusion Plant (K-25) in Oak Ridge, TN is a covered DOE facility from 1943 to the 
present.  

EEOICPA Fin. Dec. No. 10000216-2005 (Dep’t of Labor, March 4, 2005)

NOTICE OF FINAL DECISION

This decision of the Final Adjudication Branch (FAB) concerns your claim for compensation under the 
Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 
42 U.S.C. § 7384 et seq. (EEOICPA).  Your claim for medical benefits under Part E of the Act is hereby
accepted.

On February 24, 2005, the Jacksonville district office issued a recommended decision finding that you 



are a covered employee and were employed at a Department of Energy (DOE) facility by a DOE 
contractor in accordance with 42 U.S.C. § 7385s(1); and that you are entitled to medical benefits in 
accordance with 42 U.S.C. § 7385s-8 for the condition of lung scarring related to asbestosis.  
Consequently, the district office concluded that you are entitled to medical benefits in accordance with 
42 U.S.C. § 7385s-4(b).  On March 3, 2005, the Final Adjudication Branch received your written 
notification that you waive any and all objections to the recommended decision.  

The evidence of record establishes that your application meets the statutory criteria for compensability 
for medical benefits as defined in Part E of the EEOICPA.  In this instance, the evidence confirms that 
you had covered employment with Union Carbide Corporation and Martin Marietta Energy Systems in 
Oak Ridge, Tennessee at the Y-12 plant from July 13, 1970 to March 30, 1975; at the K-25 gaseous 
diffusion plant from March 31, 1975 to July 31, 1982; and at the Y-12 plant from August 1, 1982 to 
September 15, 1994, and supports a causal connection between your condition and your work-related 
exposure to a toxic substance at a DOE facility.  Specifically, the evidence of record establishes that a 
Physicians Panel review under former Part D of the EEOICPA has been completed, and that the 
Secretary of Energy accepted the Panel’s affirmative determination of your covered illness at a DOE 
facility.  This evidence establishes your entitlement to medical benefits under Part E of the EEOICPA. 



The Final Adjudication Branch hereby finds that [Employee] is a covered employee as defined in 
42 U.S.C. § 7385s(1), and contracted lung scarring related to asbestosis due to work-related exposure 
to a toxic substance at a DOE facility.  Therefore, the Final Adjudication Branch hereby concludes that 
you are entitled to medical benefits effective November 8, 2001 under Part E of the EEOICPA for lung 
scarring related to asbestosis.  Adjudication of your potential entitlement to additional compensation 
(based on wage loss and/or impairment) is deferred until after the effective date of the Interim Final 
Regulations.

Jacksonville, FL

Sidne M. Valdivieso

Hearing Representative

EEOICPA Fin. Dec. No. 10002490-2005 (Dep’t of Labor, July 8, 2005)

FINAL DECISION FOLLOWING A REVIEW OF THE WRITTEN RECORD

This is a decision of the Final Adjudication Branch concerning your claim for compensation under the 
Energy Employees Occupational Illness Compensation Program Act of 2000, as amended.  42 U.S.C. §
7384 et seq.  For the reasons set forth below, your claim is accepted in part and deferred in part.  Since 
you submitted a letter of objection, but did not specifically request a hearing, a review of the written 
record was performed, in accordance with the implementing regulations.  20 C.F.R. § 30.312.

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision, in accordance with the implementing regulations.  20 C.F.R. § 30.310.  In reviewing any 
objections submitted, the Final Adjudication Branch will review the written record, any additional 
evidence or argument submitted by the claimant, and conduct any additional investigation determined 
to be warranted in the case.

STATEMENT OF THE CASE

On December 16, 2001, according to the Paducah Resource Center, you filed a Claim for Benefits 
under the EEOICPA, for beryllium sensitivity, chronic beryllium disease, brain tumor, bronchitis, and 
pneumonia.  On the Form EE-3, Employment History, you stated you were employed as a senior lab 
analyst by Union Carbide and Martin Marietta at the gaseous diffusion plant in Paducah, Kentucky, for 
the period of January 7, 1975 to January 19, 1986.  The evidence of record establishes you worked for 
Union Carbide and Martin Marietta at the gaseous diffusion plant in Paducah, Kentucky, for the period 
of January 7, 1975 to January 19, 1986.  
A previous Final Decision was issued by the Department of Labor on May 29, 2002, denying your 
claim for compensation because you did not provide medical evidence sufficient to establish a 
diagnosis of an occupational illness under the Act.  42 U.S.C. § 7384l(15).

You submitted medical evidence establishing you were diagnosed with bronchitis and pneumonia.  A 
Physicians Panel review under former Part D of the Act has been completed.  The Secretary of Energy 
accepted the Panel’s affirmative determination that your bronchitis and pneumonia were due to 
exposure to a toxic substance at a DOE facility.  This supports a finding that you contracted your 
illnesses through your exposure to a toxic substance at the gaseous diffusion plant in Paducah, 



Kentucky, a DOE facility.  42 U.S.C. § 7385s-4(b).  On September 28, 2004, the DOE advised you of 
the Panel’s affirmative determination.  

On January 31, 2005, you were contacted by the Jacksonville district office and requested to provide 
additional information.  You indicated that you had not received any settlement or award from a lawsuit
or workers’ compensation claim in connection with the accepted condition.

On March 7, 2005, the Jacksonville district office issued a recommended decision concluding that you 
are entitled to medical benefits for bronchitis and pneumonia beginning December 16, 2001.  

Attached to the recommended decision was a notice of claimant rights, which stated that you had 60 
days in which to file an objection to the recommended decision and/or request a hearing.  These 60 
days expired on May 6, 2005.  On April 8, 2005, the Final Adjudication Branch received your letter of 
objection dated March 29, 2005.

OBJECTIONS

In the letter of objection, you stated that you agreed with the positive determination for bronchitis and 
pneumonia but disagreed with the negative determination for brain tumor.  However, the recommended
decision did not address your claim for brain tumor and noted that conditions not accepted by the 
physicians’ panel will be deferred for additional development.  The information you submitted will be 
included in your case file for future reference during development and adjudication of any additional 
entitlement.

FINDINGS OF FACT

1.  On December 16, 2001, you filed a Form EE-1, Claim for Benefits under the EEOICPA, for 
beryllium sensitivity, chronic beryllium disease, brain tumor, bronchitis, and pneumonia.

2.  The evidence of record establishes you worked for Union Carbide and Martin Marietta at the 
gaseous diffusion plant in Paducah, Kentucky, for the period of January 7, 1975 to January 19, 1986.  

3.  You submitted medical evidence establishing you were diagnosed with bronchitis and pneumonia.  
A Physicians Panel review under former Part D of the Act has been completed.  The Secretary of 
Energy accepted the Panel’s affirmative determination that your bronchitis and pneumonia were due to 
exposure to a toxic substance at a DOE facility.  This supports a finding that you contracted your 
illnesses through your exposure to a toxic substance at the gaseous diffusion plant in Paducah, 
Kentucky, a DOE facility.  On September 28, 2004, the DOE advised you of the Panel’s affirmative 
determination.

4.  You indicated that you had not received any settlement or award from a lawsuit or workers’ 
compensation claim in connection with the accepted condition.

5.  On March 7, 2005 the Jacksonville district office issued a recommended decision. 

6.  On April 8, 2005, the Final Adjudication Branch received your letter of objection dated March 29, 
2005.  The objections are insufficient to warrant a change to the recommended decision.



CONCLUSIONS OF LAW

The undersigned has reviewed the record, the recommended decision issued by the Jacksonville district
office on March 7, 2005, and the subsequently submitted objections.  I find that the decision of the 
Jacksonville district office is supported by the evidence and the law, and cannot be changed.

The Final Adjudication Branch has reviewed the record and the recommended decision of March 7, 
2005 and concludes that you were a DOE contractor employee with bronchitis and pneumonia due to 
exposure to a toxic substance at a DOE facility.  42 U.S.C. §§ 7385s(1), 7385s-4.  Therefore, the Final 
Adjudication Branch hereby concludes that you are entitled to medical benefits for bronchitis and 
pneumonia effective December 16, 2001.  42 U.S.C. § 7385s-8.

Jacksonville, FL

Sidne M. Valdivieso

Hearing Representative

Termination of

EEOICPA Fin. Dec. No. 5781-2002 (Dep’t of Labor, September 12, 2006)

NOTICE OF FINAL DECISION FOLLOWING A REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for benefits is 
denied, effective June 4, 2003.

STATEMENT OF THE CASE

On August 2, 2001, you filed a Form EE-1 (Claim for Benefits under EEOICPA) based on beryllium 
sensitivity.  You provided a copy of a report of Proliferation Studies, dated March 6, 1998, stated that a 
significant proliferative response to beryllium salts was observed.  The Department of Energy (DOE) 
verified that you worked at the Beryllium Corporation of America in Reading, PA, from January 13, 
1960 to February 28, 1993.  The Beryllium Corporation of America in Reading, PA, is recognized as a 
covered beryllium vendor from 1947 to 1979.  See DOE, Office of Worker Advocacy, Facility List.

On July 29, 2002, the Cleveland district office received a completed Form EN-15, signed and dated by 
you on July 24, 2002.  In response to a question on that form, you stated that you had not filed a tort 
suit against a beryllium vendor in connection with an occupational illness for which you would be 
eligible to receive compensation under the EEOICPA.  Above your signature, that form notified you 
that you must immediately report to OWCP (Office of Workers’ Compensation Programs) any third 
party settlements you receive and any tort suits you file against a beryllium vendor.



On October 29, 2002, the Final Adjudication Branch (FAB) issued a final decision which concluded 
that, because you are a covered beryllium employee who had been found to have beryllium sensitivity, 
you were entitled to beryllium sensitivity monitoring beginning on August 2, 2001.

On June 4, 2003, you and approximately 50 other plaintiffs filed a tort suit against the Beryllium 
Corporation of America and its successors in the Court of Common Pleas of Philadelphia County, PA.  
Paragraph 55 of the complaint stated that the plaintiffs “resided and/or worked in close proximity to the
plant, commuted to and/or worked within the plant. . . .”  Paragraph 65 stated that “[d]uring each of the 
plaintiffs’ residence and/or employment. . .they were exposed to unlawful, dangerous and unhealthful 
emissions of beryllium resulting in serious and permanent injury, or the need for medical monitoring. . .
.”  Under Count I (Paragraph 80) of that suit, you alleged that, as a direct and proximate result of the 
negligence, carelessness, and recklessness, of the defendants, you sustained, “occupational and 
non-occupational exposure resulting in beryllium sensitivity,” for which you demanded “judgment 
against the defendants. . .in an amount in excess of Fifty Thousand ($50,000) Dollars.”

The complaint was dismissed by the court on August 5, 2003.  The court ruled that the complaint had 
improperly joined multiple unrelated plaintiffs and ordered that the plaintiffs be severed.  You filed an 
amended complaint on September 18, 2003, and second and third amended complaints in April and 
May 2004.  Each amended complaint alleged damages from your occupational exposure to beryllium.  
No evidence has been received to show that this tort suit has been dismissed.

The tort suit was reviewed by the Counsel for Energy Employees Compensation, Division of Federal 
Employees’ and Energy Workers’ Compensation.  The Counsel reported in a memorandum dated 
January 4, 2005, that an examination of your complaint revealed that your claims relied, at least in part,
on your exposure to beryllium while working at the Reading plant and that your wife’s consortium 
claim was derivative of your work-related exposure to beryllium.  For that reason, it was determined 
that at least some aspects of your suit clearly fall within the statutory definition of a covered tort case 
subject to 42 U.S.C. § 7385d, because it includes claims against beryllium vendors that arise out of the 
exposure of a covered beryllium employee, while so employed, to beryllium.

The Counsel further noted that 42 U.S.C. § 7385d(c) explicitly bars further receipt of benefits under 
Part B of the Act by any beneficiary who files a tort suit covered under 42 U.S.C. § 7385d(d) after 
April 30, 2003, if that date is more than 30 months after the diagnosis of a covered beryllium disease.  
Because you filed your suit on June 4, 2003, you could not have dismissed that suit within the time 
limits specified in 42 U.S.C. § 7385d(c).  For those reasons, the Counsel determined that you no longer
had any eligibility for benefits under Part B of the Act, by operation of law, as of June 4, 2003.

The Counsel also noted that a claimant who accepts EEOICPA benefits has legal obligations under the 
Act.  At the time you accepted benefits, you had signed a Form EN-15 and certified that you knew you 
must immediately report to OWCP any tort suit you filed against a beryllium vendor.



On March 28, 2006, the Director, Division of Energy Employees Occupational Illness Compensation 
(DEEOIC), issued an order vacating the final decision of October 29, 2002, and directing the Cleveland
district office to issue a new recommended decision terminating entitlement to benefits under 
EEOICPA effective June 4, 2003.  On April 19, 2006, the district office issued a recommended decision
pursuant to the Director’s order.

OBJECTIONS

On June 16, 2006, the Final Adjudication Branch received your statement of objection to the 
recommended decision.  You presented the following objections:

1. You argue that bases for your claims in your tort suit are environmental in nature.

2. You argue that a Memorandum Opinion of an Associate Solicitor for Employee Benefits in the 
matter of [Name Deleted] affirmed that a claimant can maintain both a claim under the 
EEOICPA for occupational exposure to beryllium and a separate tort suit for environmental 
exposure to beryllium

3. You argue that your complaint is identical to the one filed by [Name Deleted], Docket No. 
12401-2002, who brought an exposure claim as a result of the operations of the Reading plant.  
You state that your and [Name Deleted] lawsuits are identical and that [Name Deleted] was 
awarded benefits by the Final Adjudication Branch.

While a claimant may maintain a claim under the EEOICPA based on occupational exposure to 
beryllium and a separate tort suit based on environmental exposure to beryllium, your tort suit 
specifically alleges occupational and environmental exposure to beryllium.  A review of [Name 
Deleted]’s suit fails to reveal any reference to occupational exposure as the basis of his claim for 
damages.  For that reason, your tort suit and [Name Deleted]’s tort suit are not identical.

Because your complaint and demand for damages relies, at least in part, on your exposure to beryllium 
while working at the Reading plant, and because your wife’s consortium claim is derivative of your 
work-related exposure to beryllium, your suit is a “covered tort case” under the provisions of 42 U.S.C.
§ 7385d(d).  As such, 42 U.S.C. § 7385d(c) requires that your suit must be dismissed no later than April
30, 2003; as that date is later than the date that is 30 months from the date you were determined to have
been sensitized to beryllium.  (Beryllium sensitivity was first identified on March 6, 1998.  September 
6, 2000, is 30 months from that date.)

FINDINGS OF FACT

1. You were awarded medical monitoring for beryllium sensitivity, effective August 2, 2001, by final 
decision issued on October 29, 2002.

2. You filed a tort suit on June 4, 2003, against a beryllium vendor based on injuries incurred on 
account of exposure for which you had been found to be entitled to compensation under Part B of the 
Act in the form of medical monitoring for beryllium sensitivity.

3. The Director, DEEOIC, vacated the final decision of October 29, 2002.



CONCLUSIONS OF LAW

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision, pursuant to 20 C.F.R. § 30.310.  In reviewing any objections submitted, the FAB will 
review the written record, in the manner specified in 20 C.F.R. § 30.313, to include any additional 
evidence or argument submitted by the claimant, and conduct any additional investigation determined 
to be warranted in the case.  I have reviewed the record in this case, as well as the written objections 
and must conclude that no further investigation is warranted.

I find that the tort suit you and your wife filed on June 4, 2003, against a beryllium vendor, is a 
“covered tort suit” as defined by 42 U.S.C. § 7385d(d).  Because you could not have dismissed that suit
by the latest date provided by 42 U.S.C. § 7385d(c)(3), April 30, 2003, I find that you are no longer 
entitled to medical monitoring for beryllium sensitivity effective June 4, 2003.
Cleveland, OH

Anthony Zona

Hearing Representative

Final Adjudication Branch

Offset of Benefits

Effect of surplus 

EEOICPA Fin. Dec. No. 10008601-2006 (Dep’t of Labor, March 20, 2009)

NOTICE OF FINAL DECISION FOLLOWING A REVIEW OF THE WRITTEN RECORD

This decision of the Final Adjudication Branch (FAB) concerns the above claim under Part E of the 
Energy Employees Occupational Illness Compensation Program Act of 2000, as amended (EEOICPA), 
42 U.S.C. § 7384 et seq.  For the reasons set forth below, the claim for impairment benefits under Part 
E is accepted.

STATEMENT OF THE CASE

On March 4, 2003, the employee filed Form EE-1, claiming for benefits under EEOICPA for asbestosis
(among other conditions).  On November 4, 2008, FAB issued a Final Decision accepting the Part E 
claim for the covered illness of asbestosis and awarding medical benefits for asbestosis, subject to the 
absorption of a surplus of $22,466.37.[1]
The employee subsequently filed a claim for impairment benefits for his accepted asbestosis on 
December 4, 2008 and selected a private physician to perform the impairment rating.  In a December 
15, 2008 report, Dr. Norm Walton rated the employee’s impairment based on his asbestosis and 
calculated that the employee’s whole body impairment was 10%, in accordance with the Fifth Edition 
of the American Medical Association’s Guides to the Evaluation of Permanent Impairment (AMA’s 
Guides).  Dr. Walton indicated that the employee’s asbestosis had reached maximum medical 
improvement and listed the tables and pages from the AMA’s Guides used in the rating.
The employee indicated that he had not received any additional settlement or award from a tort suit or 



state workers’ compensation claim in connection with the covered illness of asbestosis.  

On December 24, 2008, the Jacksonville district office issued a recommended decision to accept the 
employee’s impairment claim in the amount of $2,533.63 for a 10% whole body impairment due to his 
asbestosis, after absorbing the outstanding surplus of $22,466.37. 

On January 6, 2009, FAB received the employee’s objection letter, which is discussed below.

OBJECTION

In the objection letter, the employee’s attorney questioned the recommendation to absorb the surplus by
deducting it from the gross amount of the impairment award.  The attorney argued that the surplus 
should not be absorbed out of the gross amount of the employee’s impairment benefits for asbestosis 
because the tort suit recovery that required an offset of EEOICPA benefits (and the resulting surplus) 
concerned the exposures that led to the development of both the employee’s asbestosis and his colon 
cancer.  In support of this argument, the attorney referred to the exception to the required coordination 
of Part E benefits with state workers’ compensation benefits when the beneficiary of those state 
workers’ compensation benefits receives them for an illness other than the “covered illness” under Part 
E, or for both a covered and a non-covered illness.[2]

However, the exceptions referenced by the employee’s attorney in support of his argument that the 
surplus remaining after the required offset to reflect the employee’s tort recovery should not be 
absorbed out of this impairment award involve an entirely separate and distinct statutory requirement, 
that being the requirement to coordinate Part E benefits with certain types of state workers’ 
compensation benefits received for the same covered illness.  As a result, the statutory and regulatory 
rules governing the coordination of Part E benefits are obviously different from those governing the 
offset of EEOICPA benefits to reflect certain tort recoveries and cannot be applied as the attorney 
suggests.  See 42 U.S.C §§ 7385, 7385s-11; 20 C.F.R §§ 30.505, 30.626 (2008). 

Section 7385 of EEOICPA specifically states that a payment of compensation to an individual, or to a 
survivor of that individual, shall be offset by the amount of any payment made pursuant to a final 
award or settlement on a claim (other than a claim for workers’ compensation), against any person, that
is based on injuries incurred by that individual on account of the exposure for which compensation is 
payable under EEOICPA.  Please remember that the basis of the tort suit that resulted in the recovery 
that was used to calculate the offset (and the remaining surplus that is the focus of this objection), as 
noted by FAB in the November 4, 2008 Final Decision, was for asbestos exposure—the very same 
exposure used to accept the employee’s asbestosis claim.  

Furthermore, the regulations establish that the EEOICPA benefits that will be reduced to reflect an 
offset consist of any unpaid payments payable in the future.  See 20 C.F.R. § 30.505(b)(2)(iii).  
Therefore, the district office’s recommendation that the outstanding surplus be absorbed by using it to 
reduce the amount of impairment benefits payable to the employee is consistent with both the statute 
and the regulations.

After considering the evidence in the case file and the objection to the recommended decision of the 
district office, FAB hereby makes the following:

FINDINGS OF FACT



1.      The employee filed a claim for impairment benefits under Part E based on the covered illness of 
asbestosis.

2.      A previous Final Decision accepted the employee’s claim for asbestosis and awarded him medical
benefits under Part E for that illness, subject to the outstanding surplus in the amount of $22,466.37.

3.      The employee’s whole body impairment due to asbestosis is 10%.  

Based on the above-noted findings of fact, FAB also hereby makes the following:

CONCLUSIONS OF LAW

I have reviewed the evidence of record and the recommended decision and I conclude that the 
employee was a DOE contractor employee with asbestosis due to exposure to a toxic substance 
(asbestos) at a DOE facility.  42 U.S.C. §§ 7385s(1), 7385s-4(b).  The medical evidence of record 
establishes that the employee has a whole body impairment of 10% as result of the covered illness of 
asbestosis.  20 C.F.R. § 30.900.   

The gross amount of impairment benefits payable for a whole body impairment of 10% would be 
$25,000.00.[3]  However, because an outstanding surplus of $22,466.37 exists and must be absorbed 
out of this gross amount, the net amount of compensation awarded to the employee for his permanent 
impairment is $2,533.63.  

Jacksonville, FL

Wendell Perez

Hearing Representative

Final Adjudication Branch

[1]  In another Final Decision dated May 4, 2007, FAB awarded the employee impairment benefits for the covered illnesses 
of colon cancer and bladder cancer.

[2]  Federal (EEOICPA) Procedure Manual, Chapter E1000.5.a (September 2005).

[3]  The number of  percentage points  multiplied by $2,500.00 results in a gross award  of $25,000.00.   See 20 C.F.R. § 
30.902.

EEOICPA Fin. Dec. No. 10014306-2006 (Dep’t of Labor, August 23, 2006)

FINAL DECISION

This decision of the Final Adjudication Branch (FAB) concerns your claim for compensation benefits 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 
42 U.S.C. § 7384 et seq. (EEOICPA or the Act).  Your claim under Part E of the Act is hereby accepted 
as compensable for medical benefits for asbestosis (subject to absorption of a surplus due to a tort 
settlement) and chronic obstructive pulmonary disease (COPD), and denied for medical benefits for 
beryllium sensitivity and chronic beryllium disease (CBD).



STATEMENT OF THE CASE

On September 17, 2002 and August 2, 2004, you filed Claims for Benefits under EEOICPA, claiming 
benefits for the conditions of asbestosis, beryllium sensitivity, and chronic beryllium disease.

On the Form EE-3, Employment History, you stated you were employed as an insulator at the 
Savannah River Site in Aiken, South Carolina, from 1982 to 2002.  The district office verified that you 
worked for DuPont at the Savannah River Site from May 16, 1983 to October 21, 1983; January 29, 
1985 to June 11, 1997; and August 13, 1997 to December 2, 2002.

You submitted medical evidence establishing you were diagnosed with asbestosis on August 12, 1982 
and chronic obstructive pulmonary disease (COPD) on July 13, 1983.  You did not submit any medical 
evidence that provided a diagnosis of beryllium sensitivity or chronic beryllium disease.  A positive 
Physicians Panel report determined that you were diagnosed with asbestosis prior to employment at the
Savannah River Site, but the employment by a contractor at the Department of Energy (DOE) facility 
likely contributed to your illness.

The district office performed a search of the U. S. Department of Labor Site Exposure Matrices 
(SEM).  The source documents used to compile SEM establish that an insulator could have been 
exposed to asbestos and borosilicates at the Savannah River Site, and that asbestosis is a specific health
effect of exposure to asbestos.  The district office also referred the medical evidence of record to a 
district medical consultant (DMC) for an opinion.

On July 20, 2006, the Jacksonville district office recommended acceptance of your claim for 
compensation under Part E of the Act, finding that your diagnosed asbestosis and COPD were covered 
illnesses caused by exposure to a toxic substance in the course of your employment at the Savannah 
River Site.  The recommended decision found that you are entitled to compensation for medical 
benefits for asbestosis, less an offset amount of $12,235.01 for payments received from a lawsuit.  The 
offset surplus is to be paid down by any medical benefits due for asbestosis from the date of filing until
the surplus is absorbed.  The district office also recommended acceptance of your claim for medical 
benefits for COPD, and denial of your claim for beryllium sensitivity and chronic beryllium disease 
under Part E of the Act.

On July 25, 2006, the Final Adjudication Branch received written notification that you waived any and 
all objections to the recommended decision. 

FINDINGS OF FACT

1. On September 17, 2002, you filed a claim under the Act for asbestosis, beryllium sensitivity, 
and chronic beryllium disease.  

2. You were diagnosed with asbestosis on August 12, 1982 and COPD on July 13, 1983. 

3. You were employed by DuPont at the Savannah River Site from May 16, 1983 to October 21, 
1983; January 29, 1985 to June 11, 1997; and August 13, 1997 to December 2, 2002, and were 
exposed to asbestos during this employment. 

CONCLUSIONS OF LAW



I have reviewed the evidence of record and the recommended decision.

You were employed as a covered DOE employee at a covered DOE facility for more than one year and 
were exposed to asbestos during that employment.  Your asbestosis was diagnosed prior to first 
exposure at a DOE facility, but was contributed to by that exposure.  Based upon a review of the case 
file materials, the U.S. Department of Labor Site Exposure Matrices (SEM), and the opinion of the 
district medical consultant, the evidence of record establishes that it is at least as likely as not that 
exposure to asbestos at the Savannah River Site was a significant factor in aggravating, contributing to 
or causing your asbestosis, and it is at least as likely as not that the exposure to asbestos was related to 
your employment at the Savannah River Site.  42 U.S.C. § 7385s-4(c).  Therefore, I conclude that you 
are entitled to medical benefits for asbestosis retroactive to September 17, 2002.  42 U.S.C. § 7385s-8.

However, under § 7385 of the Act, a payment of compensation to an individual shall be offset by the 
amount of any payment made pursuant to a final award or settlement on a claim against any person, 
that is based on injuries incurred by that individual on account of the exposure for which compensation 
is payable.  42 U.S.C. § 7385.  The evidence of record indicates that you have received settlements 
totaling $20, 273.11, with a resulting surplus of $12,235.01.  This surplus will be absorbed out of 
medical benefits payable for asbestosis under the Act (and any further lump-sum payments due in the 
future in Part E claims).

The district office submitted the medical evidence of record to a district medical consultant (DMC) for 
review.  In his report of June 13, 2006, Dr. John Ellis stated that COPD was due to exposures to toxic 
substances at the Savannah River Site, including asbestos and borosilicates.  Based upon a review of 
the case file materials, and the district medical consultant’s report, the evidence of record establishes 
that it is at least as likely as not that exposure to toxic substances at the Savannah River Site was a 
significant factor in aggravating, contributing to or causing your COPD, and it is at least as likely as 
not that the exposure to toxic substances was related to your employment at the Savannah River Site.  
42 U.S.C. § 7385s-4(c).  Therefore, I conclude that you are entitled to medical benefits for COPD 
retroactive to September 17, 2002. 42 U.S.C. § 7385s-8.

Beryllium sensitivity is established by an abnormal beryllium lymphocyte proliferation test (LPT) or a 
diagnosis of beryllium sensitivity.  You have not submitted any LPT results or a diagnosis of beryllium 
sensitivity.  The medical evidence is insufficient to establish that you were diagnosed with the claimed 
condition of beryllium sensitivity.  20 C.F.R. § 30.207.  Therefore, you are not entitled to medical 
benefits under Part E of the Act for beryllium sensitivity.

There is no medical evidence to establish that you were diagnosed with the claimed condition of 
chronic beryllium disease.  20 C.F.R. § 30.207.  Therefore, you are not entitled to compensation or 
medical benefits under Part E of the Act for that condition.

Jacksonville, FL

Sidne M. Valdivieso

Hearing Representative

In general



EEOICPA Fin. Dec. No. 18655-2002 (Dep’t of Labor, December 15, 2005)

ATTENTION *** ATTENTION *** ATTENTION

The FAB decision or order you are about to view is no longer 
considered to be of precedential value and will not be considered 
binding on DEEOIC in its adjudication of future claims under the 
EEOICPA. This could have occurred because a later FAB decision 
was issued that overturned one or more of the conclusions of law 
contained in this decision or order, or because a portion of the 
EEOICPA relevant to this decision was amended by Congress after 
it was issued by the FAB. Even though the FAB decision or order 
you are about to view is no longer considered to be of precedential 
value, it has been retained in the database you are searching to 
document that there has been a change.

NOTICE OF FINAL DECISION 

This is a decision of the Final Adjudication Branch concerning your claim for compensation under the 
Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 U.S.C. § 
7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claim is accepted.[1]  A copy 
of this decision is being sent to your power of attorney.

STATEMENT OF THE CASE

On April 4, 2005, you filed a Form EE-2, Claim for Survivor Benefits, for the chronic beryllium 
disease (CBD) of your late spouse, [Employee], hereinafter referred to as “the employee.”  Previously, 
you filed a Request for Review by Medical Panels for the asbestosis of the employee.

On the Form EE-3, Employment History, you stated the employee was employed as a senior production
supervisor by Dupont at the Savannah River Site in Aiken, South Carolina, for the period of January 
1953 through December 31, 1985.  The Jacksonville district office found the employee worked at the 
Savannah River Site for the period of January 26, 1953 through December 31, 1953.  

The medical evidence in the case file includes a September 2, 1993 chest x-ray report that shows 
interstitial pulmonary fibrosis and a November 19, 1993 CT scan report that shows local interstitial 
fibrosis.  The file also includes a report of a pulmonary function test performed on March 29, 1994 that 
shows a mild obstruction.  The medical evidence also shows the employee had chronic obstructive lung
disease, a chronic respiratory disorder, since October 1992.  

In support of your claim for survivorship, you submitted your marriage certificate, showing you 
married the employee on August 20, 1949, and the employee’s death certificate, showing you were the 
employee’s spouse on the date of his death, May 4, 1997.



A Physicians Panel review under former Part D of the Act was completed.  The Secretary of Energy 
accepted the Panel’s affirmative determination that the employee’s asbestosis and chronic obstructive 
pulmonary disease (COPD) were due to exposure to a toxic substance at a DOE facility.  On April 22, 
2005, the DOE advised you of the Panel’s affirmative determination.  

The employee’s death certificate shows that the cause of his death was cardiac arrest as a consequence 
of hypoxemia due to pulmonary fibrosis as a consequence of asbestosis.  

On May 25, 2005, the Jacksonville district office issued a recommended decision, concluding that you 
are entitled to survivor benefits in the amount of $125,000 for the employee’s death caused by 
asbestosis.

On June 1, 2005, the Final Adjudication Branch received written notification from your power of 
attorney that you waived any and all objections to the recommended decision.  The power of attorney 
also informed the Final Adjudication Branch that you had received settlements from several 
manufacturers of asbestos for the death of the employee.

On June 3, 2005, the claim was remanded for additional development because the Final Adjudication 
Branch had received evidence that that you had received a lawsuit settlement that may require offset.

On August 10, 2005, the Jacksonville district office received documentation of the third party 
settlements received by you for the employee’s asbestos exposure.  The documentation included the 
Summons for Relief and Complaint, filed on November 5, 1996, and an accounting of the gross 
settlement in the amount of $47,873.50.

The settlement was paid to the estate of the employee and to you as the spouse and to your daughter; 
therefore, the district office applied a standard allocation of 50% to the award and subtracted a 
percentage for the costs of the suit and the attorney’s fees, which left a net settlement of $13,789.85.  
This amount was used to reduce your EEOICPA survivor benefits of $125,000, which left a balance of 
$111,210.16 due to you.     

On October 7, 2005, the Jacksonville district office issued a recommended decision, concluding that 
you are entitled to survivor benefits of $125,000, less a $13,789.85 offset, for a total of $111,210.16 for
the employee’s asbestosis and COPD.
On October 12, 2005, the Final Adjudication Branch received written notification that you waived any 
and all objections to the recommended decision of October 7, 2005.

On November 17, 2005, the Jacksonville district office issued a recommended decision, concluding 
that you are entitled to $150,000 in survivor benefits for the employee’s CBD. 

On November 25, 2005, the Final Adjudication Branch received written notification that you waived 
any and all objections to the recommended decision of November 17, 2005.

FINDINGS OF FACT

1.  On April 4, 2005, you filed a Form EE-2, Claim for Survivor Benefits, for the CBD of your late 
spouse. You also filed a Request for Review by Physicians Panel for the asbestosis of your late spouse.



2.  The employee was employed by Dupont at the Savannah River Site in Aiken, South Carolina, for 
the period of January 26, 1953 through December 31, 1953.  Beryllium was present at this facility 
during the time of this employment. 

3.  A Physicians Panel review under former Part D of EEOICPA has been completed and the Secretary 
of Energy accepted the Panel’s affirmative determination that your spouse’s asbestosis and COPD were
due to exposure to a toxic substance at a DOE facility.

4.  The employee’s death certificate shows that the immediate cause of his death was cardiac arrest as a 
consequence of hypoxemia due to pulmonary fibrosis as a consequence of asbestosis.  Therefore, 
asbestosis is established as contributing to the employee’s death.

5.  Third party settlements for the employee’s asbestosis were received in the gross amount of 
$47,873.50.

CONCLUSIONS OF LAW

The Final Adjudication Branch has reviewed the record and the recommended decision of October 7, 
2005, and concludes that the employee was a DOE contractor employee with asbestosis and COPD due
to exposure to a toxic substance at a DOE facility and that asbestosis caused his death.  42 U.S.C. 
§§ 7384s(1), 7385s-4.  Under the Act, you are the covered spouse and survivor. 42 U.S.C. §§ 
7835s-3(d)(1), 7385s-3(c)(1).  

A gross settlement was received from third parties for the employee’s asbestos exposure which must be
used to offset your entitlement to survivor benefits in the amount of $125,000. 42 U.S.C. §§ 7385, 
7385s-3(a)(1).  The Final Adjudication Branch has independently computed the amount of the offset 
using the EEOICPA Part B/E Benefits Offset Worksheet, and finds the net settlement amount to be 
$13,789.96.  20 C.F.R. § 30.505.  Therefore, the Final Adjudication Branch concludes that you are 
entitled to survivor benefits in the amount of $111,210.04 for the employee’s asbestosis.  
42 U.S.C. § 7385s-3(a)(1).

Further, the Final Adjudication Branch has reviewed the medical evidence and finds that it is sufficient 
to establish that the employee had CBD.  Under Part B of the Act, CBD may be established by the 
following:

(A)  For diagnoses on or after January 1, 1993, beryllium sensitivity (as established in accordance with 
paragraph (8)(A)), together with lung pathology consistent with chronic beryllium disease, including—

(i) a lung biopsy showing granulomas or a lymphocytic process consistent with chronic 
beryllium disease;

(ii) a computerized axial tomography scan showing changes consistent with chronic 
beryllium disease; or

(iii) pulmonary function or exercise testing showing pulmonary deficits consistent with 
chronic beryllium disease.

 (B)  For diagnoses before January 1, 1993, the presence of— 



(i) occupational or environmental history, or epidemiologic evidence of 
beryllium exposure; and

(ii) any three of the following criteria:

(I) Characteristic chest radiographic (or computed tomography (CT) 
abnormalities;

(II) Restrictive or obstructive lung physiology testing or diffusing lung 
capacity defect;

(III) Lung pathology consistent with chronic beryllium disease;

(IV) Clinical course consistent with a chronic respiratory disorder;

(V) Immunologic tests showing beryllium sensitivity.  

42 U.S.C. § 7384l(13).

The case file does not contain evidence to establish a diagnosis of beryllium sensitivity, therefore the 
criteria for a diagnosis of CBD after January 1, 1993 cannot be met. 

Applying the criteria for a diagnosis of CBD prior to the 1993, the evidence in the case file includes a 
September 2, 1993, chest x-ray report that shows interstitial pulmonary fibrosis and a November 19, 
1993, CT scan report that shows local interstitial fibrosis.  These findings are characteristic chest 
radiographic abnormalities of CBD which meets criteria I.  The file also includes a report of a 
pulmonary function test taken on March 29, 1994, that shows a mild obstruction that meets criteria II; 
and the employee is shown to have a clinical course consistent with a chronic respiratory disorder since
October 1992 which meets criteria IV.  Therefore, the evidence in the case file meets three of the 
criteria for a diagnosis of CBD before January 1, 1993 and a diagnosis of CBD is established under the 
Act.

The record and the recommended decision of November 17, 2005 have been reviewed and the 
employee is a covered beryllium employee, as that term is defined in the Act; and the employee’s CBD 
is a covered occupational illness under Part B of the Act and implementing regulations.  
42 U.S.C. §§ 7384l(7), 7384l(13), 20 C.F.R. § 30.207.  

The November 17, 2005 recommended decision is in accordance with the facts and the law in this case,
and you are entitled to lump-sum survivor benefits in the amount of $150,000 for the employee’s 
chronic beryllium disease, pursuant to Part B of the Act.  42 U.S.C. § 7384s(a).

Jacksonville, FL

J. Mark Nolan

Hearing Representative

[1] This is the third decision on your claim by the Final Adjudication Branch (FAB).  On July 22, 2002, the FAB denied 
your claim for the reason that the evidence in the case file did not establish that the employee had an occupational illness 



covered under the Act.  On June 3, 2005, the claim was remanded for additional development because the FAB had received
evidence that you had received a lawsuit settlement that may require offset. 

EEOICPA Order No. 10074228-2009 (Dep’t of Labor, September 30, 2010)

REMAND ORDER

This remand order of the Final Adjudication Branch (FAB) concerns the above claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the claim for lung cancer under 
Part E of EEOICPA is remanded to the Jacksonville district office for further consideration and the 
issuance of a new decision consistent with this remand order.  

On April 11, 2008, the employee filed a Form EE-1 claiming benefits for asbestos-related lung disease. 
On December 9, 2009, he also filed a claim for lung cancer.

On November 3, 2008, FAB issued a final decision to accept the claim for asbestosis under Part E and 
found that the employee was a covered Department of Energy (DOE) contractor employee at the Oak 
Ridge National Laboratory (X-10) and Y-12 facilities in Oak Ridge, Tennessee.  On March 13, 2009, 
FAB issued another final decision that awarded him impairment benefits in the amount of $127,500.00 
for his 51% whole body impairment due to asbestosis.  At the time of that decision, the employee 
confirmed that he had filed a tort suit based on asbestos exposure and a state workers’ compensation 
claim based on asbestosis, but had not received any settlements.

On August 25, 2010, the Jacksonville district office issued a recommended decision to accept the claim
for lung cancer under Part E.  The district office based its recommendation on the opinion of a district 
medical consultant (DMC) who stated that the employee’s lung cancer was at least as likely as not 
caused, contributed to, or aggravated by his asbestos exposure at both X-10 and Y-12.  The district 
office calculated a surplus of $7,486.13 due to the receipt of tort suit settlements from the employee’s 
asbestos exposure lawsuit, which would be absorbed from payments for his medical treatment and from
future lump-sum compensation payments.[1]  

Section 7385 of EEOICPA directs that payment of compensation to an individual, or to a survivor of 
that individual, shall be offset by the amount of any payment made pursuant to a final award or 
settlement on a claim (other than a claim for workers’ compensation), against any person, that is based 
on injuries incurred by that individual on account of the exposure for which compensation is payable 
under the Act.  Before paying any benefits, all necessary steps must be taken to determine the correct 
amount of any offset.  20 C.F.R. § 30.505(a).

The district office used a Client Summary Settlement Detail and an Open Case Expenses report 
provided by the employee’s attorney to calculate the offset.[2]  The Open Case Expenses report 
indicates that there are two line items of $750.00 and $51.45 that are due to medical providers but have 
not yet been paid by the employee or deducted from a settlement amount.  Reasonable out-of-pocket 
costs and expenses involved in bringing a lawsuit are included in the calculation of the offset; this 
includes filing fees, travel expenses, record copy services, witness fees, court reporter costs, postage 
and long distance telephone calls.[3] However, costs of suit must be paid before they can be used in the
offset calculations.  The district office included these amounts in their calculation of the costs of the 
suit, although there was no indication that the employee had paid the bills.  Elimination of those two 
items from the calculation results in a surplus amount of $8,281.95, a larger surplus than that calculated



by the district office.  Since it appears likely that further settlement payments will be forthcoming, the 
deduction of these costs may occur at a future date, when additional compensation under Part E 
becomes payable.

The regulations provide that at any time before the issuance of its decision, FAB may remand the claim
to the district office for further development without issuing a decision.  20 C.F.R. § 30.317.  
Therefore, in light of the fact that calculation of the correct surplus amount is required, FAB is not 
issuing a final decision and the case is remanded to the district office.

Upon remand, the district office should review the tort suit settlement documents, verify that these are 
correct and complete, and correctly calculate and subtract the offset amount from the employee’s 
entitlement.  This will require contact with the attorney of record to clarify the pending status of the 
costs in question.  After obtaining the appropriate information and reviewing the facts, the district 
office should issue a new recommended decision under Part E.

Jacksonville, FL

Sidne M. Valdivieso

Hearing Representative

Final Adjudication Branch

[1] The district office did not discuss the employee’s state workers’ compensation claim, but the most recent documentation 
from his attorney’s office indicates it has not been settled yet.

[2]  Federal (EEOICPA) Procedure Manual, Chapter 3-0400 (September 2009).

[3]  These amounts reduce the amount of the offset.  Disallowable expenses include co-counsel fees or normal office 
expenses such as secretary/paralegal services or in-house copying costs.  Federal (EEOICPA) Procedure Manual, Chapter 
3-400.5b.

EEOICPA Order No. 20120607-12007-1 (Dep’t of Labor, July 12, 2012)

EMPLOYEE: [Name Deleted]

CLAIMANT: [Name Deleted]

FILE NUMBER: [Number Deleted]

DOCKET NUMBER: 20120607-12007-1 

DECISION DATE: July 12, 2012

REMAND ORDER



This remand order of the Final Adjudication Branch (FAB) concerns the above survivor claim under 
Part E of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, this survivor claim based on the 
employee’s death due to asbestosis and pulmonary fibrosis is remanded to the Jacksonville district 
office for further development, to be followed by the issuance of a new recommended decision 
consistent with this remand order.  

On November 10, 2005, [Employee] filed a claim for benefits under Part E for the alleged conditions 
of asbestosis and pulmonary fibrosis.  On May 29, 2009, FAB issued a final decision under Part E that 
accepted the employee’s claim for medical benefits, in part, for the covered illnesses of asbestosis, 
pulmonary fibrosis, and consequential heart disease as a covered Department of Energy (DOE) 
contractor employee who developed the illnesses during the performance of his duties at the Oak Ridge
Gaseous Diffusion Plant (K-25) from August 28, 1953 to June 6, 1958, and at the Oak Ridge National 
Laboratory (X-10) from September 1958 to July 31, 1982.  Both facilities are DOE facilities.[1]  The 
awarded medical benefits were payable, however, subject to the absorption of a surplus in the amount 
$30,927.00 that resulted from the settlement of a tort suit for asbestos exposure.  On May 3, 2010, FAB
issued a second final decision under Part E, concluding that the employee was entitled to $167,500.00 
for his 67% whole body impairment due to his asbestosis, pulmonary fibrosis and consequential heart 
disease reduced by the surplus of $30,927.00, leaving an award to him of $136,573.00.  The employee 
died on March 28, 2012.

On August 24, 2012, the claimant filed a survivor claim under Part E of EEOICPA as the spouse of the 
employee, for his death due to asbestosis and pulmonary fibrosis.  In support of this claim, the spouse 
submitted a copy of the employee’s death certificate, which verified his death on March 28, 2012, 
identified her as the employee’s surviving spouse, and listed the cause of death as asbestosis and 
pulmonary fibrosis.  The claimant also submitted a marriage certificate showing that she had married 
the employee on June 10, 1946.

On May 10, 2012, the district office received a signed Form EN-16 in which the claimant stated that 
she had not received an additional settlement or award from a tort suit related to an exposure for which 
she or the employee would be eligible to receive compensation under EEOICPA since the issuance of 
the May 3, 2010 final decision.  In this same form, the claimant indicated that neither she nor the 
employee had filed for or received any state workers’ compensation benefits on account of the 
employee’s covered illnesses.

On June 7, 2012, the Jacksonville district office issued a recommended decision to accept the 
claimant’s survivor claim under Part E based on the employee’s death due to his asbestosis and 
pulmonary fibrosis, and to award her $113,427.00 in survivor benefits.  This recommended decision 
noted that the maximum amount of compensation payable on account of an employee’s covered 
illnesses under Part E was $250,000.00, and that the employee was paid $136,573.00 in Part E 
monetary benefits.  It also informed the claimant that she had 60 days within which to file any 
objections to the recommended decision.  On June 12, 2012, FAB received the claimant’s written 
notification that she waived any and all objections to the recommended decision.  

Since the evidence establishes that the employee contracted pulmonary fibrosis from exposure to toxic 
substances at a DOE facility, this condition is a “covered illness” as defined under Part E of EEOICPA;
therefore, the employee is a “covered DOE contractor employee.”  And because the condition of 
pulmonary fibrosis caused the employee’s death, the claimant is entitled to survivor benefits for the 
employee’s death due to pulmonary fibrosis.

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/20120607-12007-1.htm#_ftn1


The basic survivor benefit under Part E of EEOICPA is $125,000.00.  However, the maximum amount 
of compensation payable for all Part E claims related to an individual covered employee is 
$250,000.00.  Therefore, the claimant’s award and the award to the employee together may not exceed 
$250,000.00.  42 U.S.C. § 7385s-12.

In this case, the district office calculated that the claimant’s entitlement to survivor benefits was 
$113,427.00 by subtracting the amount of the monetary award to the employee, after that award was 
reduced to absorb the surplus resulting from his tort settlement, from the maximum amount of 
compensation payable under Part E ($250,000.00 - $136,573.00 = $113,427.00).  This was not correct. 
Doing so would result in a payment to the surviving spouse, when combined with the amount of the 
award to which the employee was entitled by virtue of his whole body impairment rating of 67%, that 
would exceed the $250,000.00 maximum cap ($167,500.00 + $113,427.00 = $280,927.00).  It is 
important to remember that the employee received a monetary tort settlement that needed to be offset 
against his impairment award so as to avoid the “double recovery” that would otherwise result if he 
were compensated both by his tort suit and under EEOICPA.  

Because accounting for a payment received due to a tort suit (as occurred here) or under a state 
workers’ compensation system will lower one or both of the amounts of the EEOICPA awards that are 
actually received, applying the maximum cap in the way that the district office did here can result in 
similarly situated claimants for which no offset or coordination is required being treated differently.  
The application of the maximum cap on EEOICPA benefits can only work fairly when it is applied 
uniformly.  Therefore, the district office must reduce the maximum amount payable under Part E by the
total impairment compensation awarded prior to the offset reduction ($250,000.00 - $167,500.00 = 
$82,500.00).

The regulations provide that at any time before the issuance of its decision, FAB may remand the claim
to the district office for further development without issuing a decision.  20 C.F.R. § 30.317 (2012).  
Therefore, in light of the need for recalculation of the amount of the claimant’s survivor award, FAB is 
not issuing a final decision and the case is remanded to the district office.  Upon return of the file, the 
district office should determine the spouse’s entitlement to survivor benefits consistent with this order 
and issue a new recommended decision.

Jacksonville, FL

Jeana F. LaRock

Hearing Representative

Final Adjudication Branch

[1]  See http://www.hss.energy.gov/HealthSafety/FWSP/Advocacy/faclist/findfacility.cfm (retrieved July 2, 2012).

When offset not required

EEOICPA Fin. Dec. No. 1861-2006 (Dep’t of Labor, March 7, 2006)

NOTICE OF FINAL DECISION 



This decision of the Final Adjudication Branch (FAB) concerns your claim for survivor benefits under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA).  Your claim is approved for compensation in the amount of 
$275,000.  

STATEMENT OF THE CASE

On August 2, 2001, you filed a claim (Form EE-2) for survivor benefits under EEOICPA with the 
Department of Labor (Part B) as the surviving spouse of [Employee].  The file contains a marriage 
certificate documenting [Employee]’s marriage to [Employee’s spouse] on January 26, 1948 and the 
death certificate of [Employee] stating that he was married to [Employee’s spouse] (maiden name) at 
the time of his death on July 4, 1991.

On October 27, 2003, you also filed a claim (Form DOE 350.3) for assistance under EEOICPA with the
Department of Energy (former Part D).  On October 28, 2004, the President signed into law an 
amendment that replaces the former Part D program with a new program called Part E.  Accordingly, 
the Part D claim you filed with the Department of Energy (DOE) was transferred to the Department of 
Labor for adjudication under Part E.  

On the claim forms, you identified lung cancer as [Employee]’s diagnosed condition for which you 
sought compensation.  A pathology report, dated November 26, 1990, shows [Employee]’s diagnosis 
of undifferentiated carcinoma, bronchial tissue and an operative note, signed by Vijay R. Patil, M.D., 
provides [Employee]’s pre and post operative diagnosis as non-small cell carcinoma, right upper lobe.  
In addition, [Employee]’s death certificate identifies “carcinoma - right lung” as “other significant 
condition” contributing to his death.  

On the Employment History Form (EE-3), you stated that [Employee] worked for Union Carbide at the
Y-12 and X-10 plants from 1950 through 1969.  The Department of Energy (DOE) verified 
[Employee]’s employment with Union Carbide at the X-10 plant from March 15, 1948 through 
November 20, 1953 and again from October 6, 1958 through August 1, 1969 and at the Y-12 plant from
May 25, 1954 through January 27, 1956 and November 12, 1956 through July 11, 1958[1].  

To determine the probability of whether [Employee] sustained lung cancer due to exposure to radiation
during his employment at the Y-12 and X-10 plants, on November 19, 2002 the district office 
forwarded a complete copy of the case record to the National Institute for Occupational Safety and 
Health (NIOSH) for dose reconstruction.  On December 6, 2005, you signed Form OCAS-1, indicating 
that you had reviewed the NIOSH Draft Report of Dose Reconstruction and agreed that it identified all 
of the relevant information provided to NIOSH.  On December 12, 2005, NIOSH provided the district 
office with a copy of the dose reconstruction report.  Using the dose estimates provided by NIOSH and 
the software program NIOSH-IREP version 5.4, the district office calculated the probability of 
causation for your spouse’s lung cancer as 69.72%.[2]  

On January 17, 2006, the district office received your written confirmation that neither you nor the 
employee had received state workers’ compensation benefits in connection with the accepted condition,
and that you do not believe the employee experienced wage-loss due to this illness.  You also stated 
that the employee, at the time of death, had no minor children or children incapable of self support, 
who were not your natural or adopted children.



In addition, you stated that you received a settlement in the amount of $119,933.15 (less 1/3 attorney’s 
fee and $2,430.52 in expenses) in connection with a third party asbestos exposure personal injury 
lawsuit.  The file contains a copy of the short form complaint you filed in the circuit court for Knox 
County, TN, which shows the cause of action taken against various employers for [Employee]’s lung 
cancer due to asbestos exposure.    

On January 26, 2006, the Jacksonville district office issued a recommended decision finding that you 
are entitled to compensation under EEOICPA in the amount of $275,000.  On February 6, 2006, the 
FAB received written notification that you waive any and all objections to the January 26, 2006 
recommended decision.  

After considering the evidence of record and your waiver of objections, the FAB hereby makes the 
following:

FINDINGS OF FACT

1.         [Employee] worked for a covered contractor, Union Carbide, at covered DOE 
facilities, the Y-12 and X-10 plants, during a covered period intermittently from March 
15, 1948 through August 1, 1969.   

2.         [Employee] was diagnosed with a lung cancer after beginning employment at 
the Y-12 and X-10 plants.     

3.         The probability of whether [Employee]’s lung cancer was caused by exposure to
radiation during his employment at the Y-12 and X-10 plants was computed to be 
74.89%.  

4.         You are the surviving spouse of [Employee].

5.         You confirmed in writing that neither you nor the employee had received state 
workers’ compensation benefits in connection with the accepted condition, and that the 
employee, at the time of death, had no minor children or children incapable of 
self-support, who were not your natural or adopted children.

6.         You confirmed in writing, and provided supporting documentation, that the 
settlement you received from a lawsuit due to your spouse’s lung cancer was based on 
his exposure to asbestos.

Based on the above noted findings of fact, the FAB hereby also makes the following:

CONCLUSIONS OF LAW

To facilitate a claim for cancer under Part B, the Act defines a “covered employee with cancer” as, 
among other things, a DOE or DOE contractor employee who contracted that cancer after beginning 
employment at a DOE facility, if and only if that individual is determined to have sustained that cancer 
in the performance of duty.  42 U.S.C. § 7384l(9)(B).  To establish that the employee “sustained that 
cancer in the performance of duty,” § 30.115 of the implementing regulations instructs OWCP to 
forward a complete copy of the case record to NIOSH for dose reconstruction to determine whether the



cancer was “at least as likely as not” (50% probability or higher) caused by exposure to radiation while 
employed at a DOE facility.  20 C.F.R. § 30.115.

The dose reconstruction was performed in accordance with 42 C.F.R. Part 82, Methods for Radiation 
Dose Reconstruction under the EEOICPA and the probability of causation was computed in accordance
with 42 C.F.R. Part 81, Guidelines for Determining the Probability of Causation Under the EEOICPA.  
The FAB independently analyzed the information in the NIOSH report, confirming that the factual 
evidence reviewed by NIOSH was properly addressed, and that there is a 74.89% probability that 
[Employee]’s cancer was related to his employment at the Y-12 and X-10 plants.  Since the probability 
of causation is greater than 50%, it is determined that your spouse incurred cancer in the performance 
of duty at a DOE facility.  Therefore, the evidence of record establishes your spouse as a “covered 
employee with cancer” as defined above.  

The evidence of records further establishes that you are the employee’s “spouse,” as defined by 42 
U.S.C. § 7384s(e)(3), and his sole eligible beneficiary.  As such, the FAB hereby finds that you are 
entitled to compensation under Part B of EEOICPA in the amount of $150,000 pursuant to 42 U.S.C. § 
7384s(e)(1)(A).  

To facilitate a claim under Part E, the Act defines a “covered DOE contractor employee” as a DOE 
contractor employee determined to have contracted a covered illness through exposure at a DOE 
facility.  42 U.S.C. § 7385s(1).  To establish that the employee contracted an illness through toxic 
exposure, § 7385s-4 provides that “A determination under part B that a Department of Energy 
contractor employee is entitled to compensation under that part for an occupational illness shall be 
treated for purposes of this part as a determination that the employee contracted that illness through 
exposure at a DOE facility.”  42 U.S.C. § 7385s-4(a).  Moreover, in order to receive the basic survivor 
benefits payable under Part E, which provides additional compensation for DOE contractor employees, 
the evidence must further show that the accepted condition was a significant factor in aggravating, 
contributing to or causing the employee’s death.  

Based on the acceptance of your claim for the employee’s lung cancer under Part B of EEOICPA in this
decision, it is further determined that your spouse contracted lung cancer due to exposure to a toxic 
substance, radiation, at a DOE facility.  Therefore, the evidence of record establishes your spouse as a 
“covered DOE contractor employee,” as defined above, with a covered illness which aggravated, 
contributed to, or caused his death.  42 U.S.C. §§ 7385s-4(a) and 7385s-3(a).  

The evidence of record further establishes that you are the employee’s “covered spouse,” as defined by 
42 U.S.C. § 7385s-3(d), and his sole eligible beneficiary.  As such, the Final Adjudication Branch 
further finds that you are entitled to compensation under Part E of EEOICPA in the amount of $125,000
pursuant to 42 U.S.C. § 7385s-3(a)(1).

Section 7385 of the Act states that compensation under EEOICPA shall be offset by the amount of any 
payment made pursuant to a final award or settlement on a claim (other than a claim for workers’ 
compensation), against any person, that is based on injuries incurred by that individual on account of 
the exposure for which compensation is payable under this subchapter.  42 U.S.C. § 7385.  The 
evidence of file shows that you received a settlement award based on your spouse’s exposure to 
asbestos.  Since compensation awarded to you in this decision is based on exposure to radiation, the 
FAB concludes that an offset is not required.



Accordingly, your claim for compensation under EEOICPA in the amount of $275,000, as provided for 
under 42 U.S.C. §§ 7384s and 7385s-3(a)(1), is hereby approved.

Washington, DC

Vawndalyn B. Feagins

Hearing Representative

Final Adjudication Branch

[1] The Y-12 plant is identified on the DOE Covered Facility List as a DOE facility with Union Carbide listed as a covered 
contractor from 1947 through 1984.  The X-10 plant is identified as a DOE facility with Union Carbide listed a covered 
contractor from 1948 through 1984.  http://www.eh.doe.gov/advocacy/faclist/showfacility.cfm (As of March 1, 2006)

[2] Effective February 28, 2006, NIOSH-IREP lung model version 5.5 replaced version 5.4 which increased [Employee]’s 
PoC to 74.89%.

EEOICPA Fin. Dec. No. 10010854-2006 (Dep’t of Labor, June 7, 2006)

NOTICE OF FINAL DECISION FOLLOWING A REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42
U.S.C. § 7384 et seq.  For the reasons set forth below, your claim is accepted.

STATEMENT OF THE CASE

On November 10, 2003, you filed a Request for Review by Physicians Panel with the Department of 
Energy, based on the lung cancer of your late spouse, [Employee], hereinafter referred to as “the 
employee.”  A pathology report establishes the employee was diagnosed with lung cancer on July 3, 
2000.

The evidence of record establishes that the employee worked for Maxon Construction and Charles 
Hobson Company at the K-25 gaseous diffusion plant for a period in excess of 250 workdays prior to 
1992 and was monitored through the use of dosimetry badges for exposure to radiation.

A previous Final Decision was issued by the Department of Labor under Part B of the Act on April 12, 
2005, concluding that you were entitled to compensation for the employee’s lung cancer since he was a
member of the Special Exposure Cohort with a specified cancer.  This mandates a finding that the 
employee’s illness was contracted through exposure to a toxic substance at the DOE facilities where he 
worked. 42 U.S.C. § 7385s-4(a).  The employee’s death certificate shows that the employee died as a 
consequence of lung cancer.  42 U.S.C. § 7385s-3.

In support of your claim for survivorship, you submitted your marriage certificate and the employee’s 
death certificate.  The marriage certificate, showing you married the employee on May 6, 1953, and the
employee’s death certificate, showing you were married to the employee on the date of his death, 
October 5, 2001, establishes that you were the employee’s spouse for at least a year prior the date of his
death.



On August 23, 2005, the district office received your written confirmation that neither you nor the 
employee had received any settlement or award from a workers’ compensation claim in connection 
with the accepted condition, and that the employee, at the time of his death, had no minor children or 
children incapable of self-support,who were not your natural or adopted children, and that you were not
asserting a claim for wage-loss.

On April 14, 2006, the Jacksonville district office issued a recommended decision, concluding that you 
are entitled to survivor benefits of $125,000 for the employee’s death due to lung cancer.  The 
recommended decision also offset this award by $17,705.37 based on your recovery in a tort suit.

OBJECTION

On April 20, 2006, the Final Adjudication Branch received written notification that you objected to this
offset because the tort suit arose out of the employee’s toxic exposure to asbestos.

The statute states that, “payment of compensation to an individual, or to a survivor of that individual, 
under this subchapter shall be offset by the amount of any payment made pursuant to a final award or 
settlement on a claim (other than a claim for worker’s compensation), against any person, that is based 
on injuries incurred by that individual on account of the exposure for which compensation is payable 
under this subchapter.” 42 U.S.C. § 7385.  This statute states that the offset requirement is triggered 
when the compensation payable under EEOICPA and the lawsuit settlement are based on the same 
exposure.

The tort complaint filed on October 26, 1994, by you and the employee in the Circuit Court for Knox 
County, Tennessee, was based strictly on exposure to asbestos.

In contrast, the April 14, 2006 recommended decision concluding that you were entitled to $125,000 
was based on 42 U.S.C. § 7385s-4(a) which states that a determination under Part B that the employee 
was a Department of Energy (DOE) contractor employee entitled to compensation for an occupational 
illness is treated as an automatic determination that the employee contracted that illness through 
work-related exposure to a toxic substance at the DOE facility under Part E.

Since the Part B claim was based on the finding that the employee contracted lung cancer due to 
exposure to radiation, the automatic determination under Part E that the employee was entitled 
compensation must necessarily be based on the same radiation exposure that led to the award under 
Part B.

Therefore, as the claim under Part E and the lawsuit were based on exposure to two different toxic 
substances – radiation and asbestos – the offset requirement of 42 U.S.C. § 7385 is not triggered.  
There is no need for any offset of the Part E award due to the lawsuit settlement that was received.

FINDINGS OF FACT

1. On November 10, 2003, you filed a Request for Review by Physicians Panel with the 
Department of Energy under EEOICPA. 

2. The evidence of record establishes that the employee was employed by Maxon Construction 
and Charles Hobson Company at the K-25 gaseous diffusion plant.



3. You submitted medical evidence establishing that the employee was diagnosed with lung cancer
on July 3, 2000.

4. A final decision was issued by the Department of Labor under Part B of the Act on April 12, 
2005, concluding that the employee was a covered employee, and that you were entitled to 
compensation for the employee’s lung cancer.  This requires a finding that the employee’s 
illness was contracted through exposure to a toxic substance at the K-25 gaseous diffusion 
plant, a DOE facility. 

5. The employee’s death certificate shows that his death was a consequence of lung cancer.

6. You meet the definition of a survivor under Part E.

7. You confirmed in writing that neither you nor the employee had received any settlement or 
award from a lawsuit (based on exposure to radiation) or workers’ compensation claim in 
connection with the accepted condition, and that the employee, at the time of his death, had no 
minor children or children incapable of self-support, who were not your natural or adopted 
children.

8. On April 14, 2006, the Jacksonville district office issued a recommended decision which 
included an offset for your tort award. 

9. On April 20, 2006, the Final Adjudication Branch received written notification that you 
objected to this offset because the tort suit arose out of the employee’s exposure to asbestos.

CONCLUSIONS OF LAW

The Final Adjudication Branch has reviewed the record and the recommended decision of April 14, 
2006, and concludes that the employee was a DOE contractor employee with lung cancer due to 
exposure to a toxic substance at a DOE facility and that his death was a consequence of this condition.  
42 U.S.C. §§ 7385s-1, 7385s-4.  Therefore, the Final Adjudication Branch hereby concludes that you 
are entitled to survivor benefits of $125,000 for the employee’s lung cancer. 42 U.S.C. § 7385s-3(a)(1).

As the claim under Part E and the lawsuit were based on exposure to two different toxic substances – 
radiation and asbestos – the offset requirement of 42 U.S.C. § 7385 is not triggered.  There is no need 
for any offset of the Part E award due to the lawsuit settlement that was received.

Jacksonville, FL

Douglas J. Helsing

Hearing Representative

Other Law, Reference to

Native American law 

EEOICPA Fin. Dec. No. 32576-2004 (Dep’t of Labor, November 19, 2004)



NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claims for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claims for benefits are 
hereby accepted in part and denied in part. 

STATEMENT OF THE CASE

On September 10, 2004, the district office issued a recommended decision concluding that [Spouse] 
had received an award as the widow of the [Employee] under section 5 of the Radiation Exposure 
Compensation Act.  [Employee] and [Spouse] were married on June 9, 1955.  The death certificate of 
record establishes that [Employee] died on March 18, 1990.  Another death certificate of record 
establishes that [Spouse], the employee’s wife, died on October 15, 2001.  Subsequently, nine survivors
filed claims for benefits as follows:

On July 1, 2002, [Claimant 1] filed Form EE-2, Claim for Survivor Benefits under EEOICPA, as a 
surviving child.  She provided a copy of her adoption papers from the Navajo Nation, verifying that the
employee and his widow adopted her on July 15, 1969.  [Claimant 1] also provided a copy of her 
marriage certificate to support her name change.
On July 12, 2002, [Claimant 2] filed Form EE-2, Claim for Survivor Benefits under EEOICPA as a 
surviving child.  [Claimant 2] provided a copy of his birth certificate which listed the employee as his 
father.
On July 19, 2002, [Claimant 3] filed Form EE-2, Claim for Survivor Benefits under EEOICPA as a 
surviving child.  [Claimant 3] provided a copy of her adoption papers from the Navajo Nation, 
verifying that the employee and his widow adopted her on July 15, 1969.  She provided a copy of her 
marriage certificate to support her name change.
On January 21, 2003, [Claimant 4] filed Form EE-2, Claim for Survivor Benefits under EEOICPA as a
surviving child.  At the time [Spouse], the widow, married the employee, [Claimant 4] was 30 years 
old.  Based on documents in the file, [Claimant 4] is the daughter of [Spouse] and [Claimant 4’s 
Natural Father].
On January 22, 2003, [Claimant 5] filed Form EE-2, Claim for Survivor Benefits under EEOICPA as a
surviving child.  [Claimant 5] provided a copy of her birth certificate which listed [Spouse] as her 
mother and [Claimant 5’s Natural Father] as her father.  When [Spouse] married the employee, 
[Claimant 5] was a minor child and resided in the home of [Spouse] and [Employee].
On January 23, 2003, [Claimant 6] filed Form EE-2, Claim for Survivor Benefits under EEOICPA as a
surviving child.  [Claimant 6] provided a copy of her birth certificate which listed [Spouse] as her 
mother and [Claimant 6’s Natural Father] as her father.  At the time [Spouse] married the employee 
[Claimant 6] was 28 years old.  
On January 24, 2003, [Claimant 7] filed Form EE-2, Claim for Survivor Benefits under EEOICPA as a
surviving child.  [Claimant 7]  provided a copy of her birth certificate which listed [Employee] as her 
mother and [Claimant 7’s Natural Father] as her father.  When [Spouse] married the employee, 
[Claimant 7] was a minor child and lived in the home of [Spouse] and [Employee].
On January 31, 2003, [Claimant 8] filed Form EE-2, Claim for Survivor Benefits under EEOICPA as a
surviving child.  [Claimant 8] provided a copy of her marriage certificate which verified that she was 
married in August 1949, prior to her mother’s marriage to the employee.    
On February 24, 2004, [Claimant 9] filed form EE-2, Claim for Survivor Benefits under EEOICPA as 
a surviving child.  [Claimant 9] provided a certified copy of a clinical record from Northern Navajo 
Medical Center Indian Health Services, Shiprock Service Unit, in Shiprock, New Mexico, certifying 



that her name was [Claimant 9] and that she had previously used [Claimant 9’s Former Name] and 
[Claimant 9’s Former Name].  The clinic record shows [Employee] as her father, [Claimant 9’s 
Step-father’s Name] as her step-father and that she was legally adopted by her uncle [Claimant 9’s 
Adoptive Father’s Name].  
On August 3, 2004, the district office requested that [Claimant 9] provide verification of either a final 
decree of adoption or a final judgment of adoption.  The district office informed [Claimant 9] that the 
evidence submitted supports that she was legally adopted by [Claimant 9’s Adoptive Father’s 
Name].  Evidence to show that she was not legally adopted by [Claimant 9’s Adoptive Father’s 
Name] would need to be submitted, for her to be an eligible survivor on [Employee]’s record.  She was
provided 30 days to submit this evidence.  No evidence was submitted.     
On September 10, 2004, the district office issued a recommended decision recommending that 
[Claimant 1], [Claimant 2], [Claimant 3], [Claimant 5], and [Claimant 7] were eligible surviving 
children of [Employee] and that [Claimant 4], [Claimant 6], [Claimant 8], and [Claimant 9] did not 
establish that they were eligible surviving children of the employee. 
[Claimant 1], [Claimant 2], [Claimant 3], [Claimant 5], and [Claimant 7] have provided evidence 
to establish they are surviving children or have had step-children relationships with the employee, and 
therefore as his survivors, are entitled to additional compensation in the amount of $50,000.00, to be 
divided equally pursuant to 42 U.S.C. § 7384u(a).  [Claimant 1], [Claimant 2], [Claimant 3], 
[Claimant 5], and [Claimant 7]  are each entitled to $10,000.  [Claimant 4], [Claimant 6], 
[Claimant 8], and [Claimant 9] are not entitled to compensation because they have not established 
that they are an eligible survivor.  
On the dates listed below, the Final Adjudication Branch received written notification that you waive 
any and all objections to the recommended decision:
[Claimant 1]                                        September 21, 2004

[Claimant 2]                                        September 22, 2004

[Claimant 3]                                        September 20, 2004

[Claimant 5]                                        September 21, 2004

[Claimant 7]                                        September 17, 2004

Pursuant to the regulations implementing the EEOICPA, a claimant has 60 days from the date of 
issuance of the recommended decision to raise objections to that decision to the Final Adjudication 
Branch.  20 C.F.R. § 30.310(a).  If an objection is not raised during the 60-day period, the Final 
Adjudication Branch will consider any and all evidence submitted to the record and issue a final 
decision affirming the district office’s recommended decision.  20 C.F.R. § 30.316(a).  No objections 
were raised nor waivers received from [Claimant 4], [Claimant 6], [Claimant 8], and [Claimant 9]. 

After considering the record of the claim forwarded by the district office, the Final Adjudication 
Branch makes the following:

FINDINGS OF FACT

1. On September 10, 2004, the district office issued a recommended decision concluding that 
[Spouse] had received an award as the widow of the [Employee] under section 5 of the 
Radiation Exposure Compensation Act.  [Employee] and [Spouse] were married on June 9, 



1955.  The record establishes that [Employee] died on March 18, 1990.  The record establishes 
that [Spouse], the employee’s wife, died on October 15, 2001.  Subsequently, [Claimant 1], 
[Claimant 2], [Claimant 3], [Claimant 4], [Claimant 5], [Claimant 6], [Claimant 7], 
[Claimant 8], and [Claimant 9] filed claims for benefits 

2. [Claimant 1], [Claimant 2], [Claimant 3], [Claimant 5], and [Claimant 7] have provided 
evidence to establish they are surviving children or have had step-children relationships with the
employee. 

3. [Claimant 4], [Claimant 6], [Claimant 8], and [Claimant 9] are not entitled to compensation 
because they have not established that they are eligible survivors of the employee.  

4. In cases involving a stepchild who was an adult at the time of marriage, supportive evidence 
may consist of documentation showing that the stepchild was the primary contact in medical 
dealings with the deceased employee, the stepchild provided financial support for the deceased 
employee, and/or had the deceased employee living with him/her, etc.  In addition, evidence 
consisting of medical reports, letters from the physician, receipts showing that the stepchild 
purchased medical equipment, supplies or medicine for the employee may be helpful.  Also, 
evidence such as copies of insurance policies, wills, photographs (i.e., attendance in the 
stepchild’s wedding as the father or mother), and newspaper articles (i.e., obituary) may be 
considered.  No evidence has been submitted to support this type of relationship with 
[Claimant 4], [Claimant 6], or [Claimant 8] and the employee.

Based on the above noted findings of fact in this claim, the Final Adjudication Branch hereby also 
makes the following:

CONCLUSIONS OF LAW

Per Chapter 2-200 (September 2004) of the Federal (EEOICPA) Procedure Manual, a stepchild is 
considered a child if he or she lived with the employee in a regular parent-child relationship.  
[Claimant 1], [Claimant 2], [Claimant 3], [Claimant 5], and [Claimant 7] have established they 
lived with the employee in a regular child/step-child relationship with [Employee] pursuant to 42 
U.S.C. § 7384u(e)(1)(B) of the EEOICPA and are entitled to compensation in the amount of $10,000.00
each.

[Claimant 9] has established that she was adopted by [Claimant 9’s Adoptive Father’s Name] and 
pursuant to 25 U.S.C. § 1911 of the Indian Child Welfare Laws, Indian tribes have exclusive 
jurisdiction over any child custody proceeding involving an Indian child who resides or is domiciled 
within the reservation of such tribe, except where jurisdiction is otherwise vested in the State by 
existing Federal law.  Pursuant to the Navajo Nation Code, 9 NNC § 611 (1960), the natural parents of 
the adoptive child, except a natural parent who is also an adoptive parent or the spouse of an adoptive 
parent, shall be relieved of all parental responsibilities for such child or to his property by descent or 
distribution or otherwise.

Accordingly, an adopted Navajo child may claim EEOICPA benefits only as a survivor of her adopted 
father, not her natural father.  Please note that in order to terminate parental rights under Navajo law 
there must be a “final decree of adoption” – not just a “final judgment of adoption.”  Therefore 
[Claimant 9] is not an eligible surviving child of the employee.



[Claimant 4], [Claimant 6], and [Claimant 8] are not considered eligible surviving children of 
[Employee], because they did not establish a relationship pursuant to Chapter 2-200 (September 2004) 
of the Federal (EEOICPA) Procedure Manual and 42 U.S.C. § 7384s(e)(3)(B) and are not entitled to 
compensation. 

The undersigned has reviewed the record and the recommended decision issued by the district office on
September 10, 2004, and finds that your claims are in accordance with the facts and the law in this 
case.  It is the decision of the Final Adjudication Branch that your claims are accepted in part and 
denied in part.

DENVER, CO

Joyce L. Terry

District Manager

EEOICPA Fin. Dec. No. 63743-2006 (Dep’t of Labor, November 21, 2006)

NOTICE OF FINAL DECISION FOLLOWINGREVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch (FAB) concerning the claims of [Claimant #1], 
[Claimant # 6], [Claimant #7], [Claimant #8]and [Claimant # 9] for compensation under Part B, and
of [Claimant #1], [Claimant #2], [Claimant #3] and [Claimant #4] under Part E, of the Energy 
Employees Occupational Illness Compensation Program Act of 2000, as amended (EEOICPA or the 
Act), 42 U.S.C. § 7384 et seq.  For the reasons stated below, the claims of [Claimant #1] under Parts B
and E, as well as the claims of [Claimant #2], [Claimant #3] and [Claimant #4] under Part E are 
denied, and the claims of [Claimant #6], [Claimant #7], [Claimant #8] and [Claimant #9] under Part
B are approved.

STATEMENT OF THE CASE

On November 29, 2004, [Claimant #2], [Claimant #3], [Claimant #4], [Claimant #5 ], [Claimant # 
6], [Claimant #7], [Claimant #8] and [Claimant #9] filed Forms EE-2, claiming survivor benefits 
under Parts B and E of EEOICPA as the children of the employee.  [Claimant #1] filed such a claim on
June 14, 2005, as the spouse of the employee.  The Department of Justice (DOJ) confirmed on January 
11, 2005 that [Claimant #2], [Claimant #3], [Claimant #4], [Claimant #5], [Claimant #6], 
[Claimant #7], [Claimant #8] and[Claimant #9] received, on November 22, 2004, an award under 
Section 5 of the Radiation Exposure Compensation Act (RECA), as the eligible surviving beneficiaries 
of the employee, for the condition of pneumoconiosis.  

Documents, including birth, marriage and death certificates, birth affidavits and a marital status and 
family profile issued by the Navajo Nation, and a decree issued by a judge on December 22, 1978, 
confirmed that [Claimant #2], born on [Date of Birth], [Claimant #3], born on [Date of Birth], 
[Claimant #4], born on [Date of Birth], [Claimant #5], born on [Date of Birth], [Claimant #7], born
on [Date of Birth], [Claimant #8], born on [Date of Birth] and [Claimant #9], born on [Date of 
Birth], are children of the employee.  Another birth certificate states that [Claimant #6] was born on 
[Date of Birth] and that her mother was [Claimant #6’s mother], who is also listed as the mother on 
the birth certificates of [Claimant #7], [Claimant #8] and [Claimant #9].  Subsequently, an obituary 



from a newspaper was submitted which listed [Claimant #6] as a surviving daughter of the employee. 

The death certificate of the employee states that he died on December 1, 1990 and that, at the time of 
his death, he was married to [Claimant #1’s maiden name].  A marriage certificate confirms that 
[Claimant #1’s maiden name] was the name of [Claimant #1] until her marriage to the employee, on 
June 18, 1950.  The death certificate states that the “informant” was [Claimant #2], who, according to 
his birth affidavit, is the son of the employee and [Claimant #1].

The file also includes a Decree of Dissolution of Marriage, concerning the marriage of the employee 
and [Claimant #1].  The Decree states that an “absolute divorce” was “granted to the plaintiff,” 
[Employee], and that this was ordered, on December 22, 1978, by a judge of the Court of the Navajo 
Nation.  A marital status and family profile, issued by the Vital Records and Tribal Enrollment Program
of the Navajo Nation, on January 10, 2002, also stated that the employee and [Claimant #1] were 
divorced on December 22, 1978.

The DOJ submitted a document signed on October 8, 2002 by “[Claimant #1]” on which a box was 
checked indicating that she was not in a legal or common-law marriage to the employee for at least one
year prior to his death.  On August 1, 2005, her representative submitted an undated affidavit signed by 
“[Claimant #1]” stating that she was never divorced from the employee, that she did not knowingly 
check the box on the DOJ document, that she always uses her middle initial ([Middle initial]) when 
signing her name, that she needs translation of all documents into Navajo and that she relied on the 
assistance of the Shiprock Office of the Navajo Uranium Workers in pursuing her claim. 

The case was referred to the Office of the Solicitor and the Solicitor responded with an opinion dated 
December 7, 2005.  The district office then obtained statements from [Claimant #6], [Claimant #7], 
[Claimant #8] and [Claimant #9], confirming that they had not filed for, or received any benefits 
from, a lawsuit or a state workers’ compensation claim, for the employee’s exposure or illness.  On 
April 6, 2006, the district office sent letters to [Claimant #2], [Claimant #3], [Claimant #4] and 
[Claimant #5], asking if they had filed for, or received any benefits from, a lawsuit or a state workers’ 
compensation claim, for the employee’s exposure or illness.  No response to those letters has been 
received. 

On April 11, 2006, the Denver district office issued a recommended decision, concluding that 
[Claimant #1] is not entitled to compensation under Part B of the Act, but that [Claimant #6], 
[Claimant #7], [Claimant #8] and [Claimant #9] were each entitled to $6,250 (1/8th of $50,000) 
under Part B.  The recommended decision also concluded that [Claimant #1], [Claimant #2], 
[Claimant #3] and [Claimant # 4] are not entitled to compensation under part E of the Act, since the 
evidence did not support they are eligible survivors of the employee, as defined in 42 U.S.C. § 
7385s-3.  The recommended decision also described the criteria which have to be met to be considered 
a “covered child” under Part E.  

The recommended decision held in abeyance the claims of [Claimant #2], [Claimant #3], [Claimant 
#4] and [Claimant #5] under Part B, until their response to the inquiry as to whether they had ever 
filed, or received benefits under, a lawsuit or state workers’ compensation claim.  It also stated that 
further development of the evidence must take place before a decision could be issued on the claims of 
[Claimant #5], [Claimant #6], [Claimant #7], [Claimant #8] and [Claimant #9] under Part E.       

On April 21, 2006, the FAB received [Claimant #6]’s, [Claimant #7]’s and [Claimant #8]’s waivers 



of their right to object to the recommended decision.  On June 7, 2006, the FAB received a letter from 
Lorenzo Williams, the representative of [Claimant #1], expressing objections to the recommended 
decision and requesting a hearing.  Mr. Williams submitted another letter, dated July 3, 2006, which 
again stated his objections to the recommended decision, withdrew the request for a hearing and 
requested a review of the written record.   On September 18, 2006, [Claimant #1], through her 
representative, was provided twenty days to submit any additional evidence she wished considered.  No
additional evidence was submitted.  

OBJECTIONS

The letters of objection included numerous allegations of inappropriate conduct by DOJ, DEEOIC, the 
Solicitor, government agencies of the Navajo Nation, the Office of Navajo Uranium Workers and 
[Claimant #1]’s previous representative.  No evidence was submitted confirming that any such 
conduct occurred which would have had any bearing on the outcome of the case.

The basic objection of Lorenzo Williams is that the evidence as to whether [Claimant #1] was married 
to the employee at the time of his death was not properly evaluated.  In particular, he objected that the 
affidavit made by [Claimant #1] on August 1, 2005, indicating that she was never divorced from the 
employee, was not considered.  However, its evidentiary value must be weighed in light of the other 
evidence in the file.  It is true that the employee’s death certificate states that, at that time, he was 
married to [Claimant #1].  However, it also indicates that the information was based solely on 
information received from [Claimant #2].

On the other hand, the document which appears to have been signed by [Claimant #1] on October 8, 
2002 states that she was not married to the employee at the time of his death.  It should be noted that 
another document in the file, her marriage certificate, includes a signature of [Claimant #1] without a 
middle initial.  

Furthermore, an official document was issued by a judge on December 22, 1978 stating that a divorce 
was granted dissolving the marriage of [Claimant #1] and the employee.  A stamp from the clerk of the
court states that the copy in the file is an accurate copy of the document.  Lorenzo Williams, the 
representative of [Claimant #1] has noted that the document incorrectly states that the two were 
married in 1951, rather than 1950, as stated in the marriage certificate, and that there is also a stamp 
indicating the document was “received” in 1991, after the death of the employee.  However, he 
presented no argument or evidence that these facts would in any way invalidate the divorce decree, 
which was ordered and signed by the judge on December 22, 1978.

In addition, the file includes another official document, a marital status and family profile, issued by 
the Vital Records and Tribal Enrollment Program of the Navajo Nation on January 10, 2002, which 
further confirms that [Claimant #1] and the employee were divorced on December 22, 1978.

The probative value of these two official documents far outweigh the unclear and conflicted statements 
from [Claimant #1] and the statement on the death certificate which simply repeated information 
obtained from one of her children with the employee.

Also, it should be noted that the evidence supports that, after December 22, 1978, the employee had at 
least three more children with another woman, [Employee’s second wife].  This does not, in and of 
itself, constitute evidence of the employee’s marital status.  It does, however, lend some credence to the



proposition that the employee no longer considered himself married to [Claimant #1].  

Finally, as the Solicitor noted in the opinion of December 7, 2005, 42 U.S.C. § 7384u provides for 
payment of compensation to an individual “who receives, or has received” an award under section 5 of 
the RECA.  A determination is made by DEEOIC concerning an eligible survivor under that section 
only if all the individuals who received the RECA award are deceased.  Since, in this case, the 
individuals who received the award under section 5 of the RECA are still alive, [Claimant #1] would 
not be eligible for benefits under Part B of the EEOICPA even if it were determined that she was an 
eligible surviving spouse under § 7384u(e).    

Upon review of the case record, the undersigned makes the following:

FINDINGS OF FACT

1.         You all filed claims for benefits under Parts B and E of EEOICPA.

2.         [Claimant #2], [Claimant #3], [Claimant #4], [Claimant #5], [Claimant #6], [Claimant #7], 
[Claimant #8] and [Claimant #9] received compensation for the condition of pneumoconiosis, as 
eligible surviving beneficiaries of the employee, under Section 5 of RECA.

3.         The employee died on December 1, 1990.  At the time of his death, [Claimant #2] was 36 years
old, [Claimant #3] was 28, [Claimant #4] was 26, [Claimant #5] was 19, [Claimant #6] was 11, 
[Claimant #7] was 9, [Claimant #8] was 7 and [Claimant #9] was 6.  [Claimant #2], [Claimant #3] 
and [Claimant #4] were not incapable of self-support when the employee died. 

4.         [Claimant #2], [Claimant #3], [Claimant #4], [Claimant #5], [Claimant #7], [Claimant #8] 
and [Claimant #9] are children of the employee.  

5.         [Claimant #6], [Claimant #7], [Claimant #8] and [Claimant #9] did not receive any 
settlement or award from a lawsuit or state workers’ compensation in connection with the accepted 
exposure or illness.  [Claimant #2], [Claimant #3], [Claimant #4] and [Claimant #5] have not 
confirmed whether or not they received a settlement or award from a lawsuit or state workers’ 
compensation in connection with the accepted exposure or illness.  

6.         [Claimant #1] was married to the employee from June 18, 1950 until December 22, 1978, 
when they were divorced. 

Based on these facts, the undersigned makes the following:     

CONCLUSIONS OF LAW

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision, pursuant to 20 C.F.R. § 30.310.  In reviewing any objections submitted under 20 C.F.R. § 
30.313, the FAB will review the written record, any additional evidence or argument submitted by the 
claimant, and conduct any additional investigation determined to be warranted in the case.  I have 
reviewed the record in this case, including the letters of objection, and must conclude that no further 
investigation is warranted.



The EEOICPA provides, under Part E, for payment of compensation to survivors of covered 
employees.  It specifically states in 42 U.S.C. § 7385s-3 that if “there is no covered spouse. . . payment 
shall be made in equal shares to all covered children who are alive.”  It defines a “covered spouse” as 
“a spouse of the employee who was married to the employee for at least one year immediately before 
the employee’s death,” and a “covered child” as “a child of the employee who, as of the employee’s 
death. . .had not attained the age of 18 years. . .had not attained the age of 23 years and was a full-time 
student who had been continuously enrolled as a full time student. . .since attaining the age of 18 years;
or. . .had been incapable of self-support.”   

For the foregoing reasons, the undersigned finds that the evidence does not support that [Claimant #1] 
was a “covered spouse” or that [Claimant #2], [Claimant #3] or [Claimant #4] were “covered” 
children, and their claims for benefits under Part E of EEOICPA are hereby denied.

The EEOICPA provides, under 42 U.S.C. § 7384u, for payment of compensation in the amount of 
$50,000 to an “individual who receives, or has received, $100,000 under section 5 of the Radiation 
Exposure Compensation Act.”  [Claimant #1] did not receive an award under section 5 of RECA and, 
therefore, she is not entitled to compensation under Part B.  

[Claimant #2], [Claimant #3], [Claimant #4], [Claimant #5], [Claimant #6], [Claimant #7], 
[Claimant #8] and [Claimant #9] did receive an award under section 5 of RECA and, therefore, they 
each have an entitlement to $6,250 ($50,000 divided by 8) under Part B.  Since [Claimant #6], 
[Claimant #7], [Claimant #8] and [Claimant #9] have affirmed that they have not received a payment
from a tort suit for the employee’s exposure, there is no offset to their entitlement, under 42 U.S.C. § 
7385 of the Act, and compensation is hereby awarded to [Claimant #6], [Claimant #7], [Claimant #8]
and [Claimant #9], in the amount of $6,250 each.

When [Claimant #2], [Claimant #3], [Claimant #4] and [Claimant #5] have responded to the inquiry
as to whether they have received a payment from a lawsuit based upon their father’s 
employment-related exposure, decisions will be issued on their claims for compensation under Part B 
of the Act.

Upon further development of the evidence, decisions will be issued on the claims of [Claimant #5], 
[Claimant #6], [Claimant #7], [Claimant #8] and [Claimant #9] for compensation under Part E.       

Washington, DC

Richard Koretz, Hearing Representative

Final Adjudication Branch

State law

EEOICPA Fin. Dec. No. 9855-2002 (Dep’t of Labor, August 26, 2002)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42



U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for benefits is 
denied.

On September 20, 2001, you filed Form EE-2, Claim for Survivor Benefits under the Energy 
Employees Occupational Illness Compensation Program, with the Denver district office.  You stated 
that your husband, [Employee], had died on May 15, 1991 as a result of adenocarcinoma in the liver, 
and that he was employed at a Department of Energy facility. You included with your application, a 
copy of your marriage certificate, [Employee]’s resume/biography, and his death certificate.  You 
submitted a letter dated January 5, 2000, from Allen M. Goldman, Institute of Technology, School of 
Physics and Astronomy, and a packet of information which included the university’s files relating to 
your husband based on your request for his personnel, employee exposure, and medical records.  Also 
submitted was a significant amount of medical records that did establish your husband had been 
diagnosed with adenocarcinoma in the liver.  

On March 1, 2002, Loretta from the Española Resource Center telephoned the Denver district office to 
request the status of your claim.  The claims examiner returned her telephone call on the same date and 
explained the provision in the Act which states that in order to be eligible for compensation, the spouse 
must have been married to the worker for at least one year prior to the date of his death.  Your marriage
certificate establishes you were married on, May 30, 1990.  [Employee]’s death certificate establishes 
he died on May 15, 1991.

On March 5, 2002, the Denver district office issued a recommended decision finding that the evidence 
of record had not established that you were married for one year prior to your husband’s death, and 
therefore you were not entitled to compensation benefits under the EEOICPA.  

Pursuant to § 30.316(a) of the implementing regulations, a claimant has 60 days in which to file 
objections to the recommended decision, as allowed under § 30.310(b) of the implementing regulations
(20 C.F.R. § 30.310(b)).  

On April 12, 2002, the Final Adjudication Branch received a letter from you that stated you objected to 
the findings of the recommended decision.  You requested a hearing and a review of the written record. 
You stated that the original law signed by President Clinton provided you with coverage, but when the 
law changed to include children under 18, the change in the law adversely affected you.  You stated that
you had documents that demonstrated you had a 10-year courtship with your spouse.  You also stated 
you presented testimony as an advocate in Española.  Included with your letter of objection were the 
following documents:

·        a copy of Congressman Tom Udall’s “Floor Statement on the Atomic Workers Compensation
Act”; 

·        an e-mail from Bob Simon regarding the inclusion of Los Alamos National Laboratory 
workers in the Senate Bill dated July 5, 2000; 

·        an e-mail from Louis Schrank regarding the Resource Center in Española;

·         a “Volunteer Experience Verification Form”, establishing you volunteered as a “Policy 
Advisor and Volunteer Consultant to the Department of Energy, Members of Congress, 
Congressional Committees, and many organizations on critical health issues effecting nuclear 



weapons workers with occupational illnesses”; 

·        a transcript of proceedings from the March 18, 2000 Public Hearing in Española , New 
Mexico;

·         a letter from you to John Puckett, HSE Division Leader, Chairperson, “Working Group 
Formed to Address Issues Raised by Recent Reports of Excess Brain Tumors in the Community of
Los Alamos” and dated June 27, 1991; 

·        a letter to you from Terry L. Thomas, Ph.D., dated July 31, 1991, regarding the 
epidemiologic studies planned for workers at Los Alamos National Laboratory; a memorandum 
entitled “LANL Employee Representative for Cancer Steering Committee”, dated September 25, 
1991;

·         a copy of the “Draft Charter of the Working Group to Address Los Alamos Community 
Health Concerns”, dated June 27, 1991; 

·        an article entitled “Register of the Repressed: Women’s Voice and Body in the Nuclear 
Weapons Organization”; and 

·        a psychological report from Dr. Anne B. Warren; which mentions you and [Employee] had a
“10 or 11 year courtship”.

On May 20, 2002, you submitted a copy of the Last Will and Testament of [Employee], wherein he 
“devises to you, his wife, the remainder of his estate if you survive him for a period of seven hundred 
twenty (720) hours.” You stated you believed this provided you with common law marriage rights for 
the 720 hours mentioned in the will.

An oral hearing was held on June 18, 2002 at the One-Stop Career Center in Española, New Mexico. 
You presented additional evidence for consideration that included:  a copy of a house “Inspection 
Report” by Architect Steven G. Shaw, addressed to both you and [Employee], dated August 11, 1989 
(exhibit one); a copy of a Quitclaim Deed (Joint Tenants) for you and [Employee], dated October 27, 
1989 (exhibit two); a Los Alamos County Assessor Notice of Valuation or Tentative Notice of Value 
(undated), for a home on Walnut Street, and addressed to both you and [Employee] (exhibit three); and
a Power of Attorney dated August 5, 1989, between you and [Employee] (exhibit four).

Pursuant to § 30.314(f) of the implementing regulations, a claimant has 30 days after the hearing is 
held to submit additional evidence or argument.  

No further evidence was submitted for consideration within that time period.

Section 30.111(a) of the regulations (20 C.F.R. § 30.111(a)) states that, "Except where otherwise 
provided in the Act and these regulations, the claimant bears the burden of proving by a preponderance 
of the evidence the existence of each and every criterion necessary to establish eligibility under any 
compensable claim category set forth in § 30.110.  Proof by a preponderance of the evidence means 
that it is more likely than not that the proposition to be proved is true.  Subject to the exceptions 
expressly provided in the Act and these regulations, the claimant also bears the burden of providing to 
OWCP all written medical documentation, contemporaneous records, or other records and documents 



necessary to establish any and all criteria for benefits set forth in these regulations."   

The undersigned has carefully reviewed the hearing transcript and additional evidence received at the 
hearing, as well as the evidence of record and the recommended decision issued on March 5, 2002. 

The record fails to establish that you were married to [Employee] one year prior to his death, as 
required by the EEOICPA. The entire record and the exhibits were thoroughly reviewed.  Included in 
Exhibit One, was the August 11, 1989 inspection report of the home located on Walnut Street, a copy of
a bill addressed to both you and [Employee] for the inspection service, and an invoice from A-1 
Plumbing, Piping & Heat dated August 14, 1989.  Although some of these items were addressed to both
you and [Employee], none of the records submitted are sufficient to establish that you were married to 
your husband for one year prior to his death as required under the Act. 42 U.S.C. § 7384s(e)(3)(A).

The evidence entered into the record as Exhibit Two, consists of a Quitclaim Deed dated October 27, 
1989, showing [Employee], a single man, and [Claimant], a single woman living at the same address 
on Walnut Street as joint tenants. Exhibit Three consists of a Notice of Valuation of the property on 
Walnut Street in Los Alamos County and is addressed to both you and [Employee]. Although this 
evidence establishes you were living together in 1989 in Los Alamos County, New Mexico, it is not 
sufficient evidence to establish you were married to your husband for one year prior to his death as 
required under the Act. 42 U.S.C. § 7384s(e)(3)(A).

Exhibit Four consists of a copy of a Power of Attorney between you and [Employee] regarding the real
estate located on Walnut Street. This evidence is not sufficient to establish you were married for one 
year prior to his death. 42 U.S.C. § 7384s(e)(3)(A).

The Act is clear in that it states, “the “spouse” of an individual is a wife or husband of that individual 
who was married to that individual for at least one year immediately before the death of that 
individual.”  

During the hearing you stated that there is a federal law, the Violence Against Women Act, that 
acknowledges significant other relationships and provides protection for a woman regardless of 
whether she is married to her husband one year or not.  You also stated that you believed there was “a 
lack of dialogue” between the RECA program and the EEOICP concerning issues such as yours.  
Additionally, on August 15, 2002, you sent an email to the Final Adjudication Branch.  The hearing 
transcript was mailed out on July 23, 2002.  Pursuant to § 30.314(e) of the implementing regulations, a 
claimant is allotted 20 days from the date it is sent to the claimant to submit any comments to the 
reviewer.  Although your email was beyond the 20-day period, it was reviewed and considered in this 
decision.  In your email you stated the issue of potential common law marriage was raised.  You stated 
that you presented the appropriate documentation that may support a common law marriage to the 
extent permitted by New Mexican law.  You stated that the one-year requirement was adopted from the 
RECA and that you have not been able to determine how DOJ has interpreted this provision.  Also, you
stated that the amendments of December 28, 2001 should not apply to your case because you filed your
claim prior to the enactment of the amendments.  You stated you did not believe the amendments 
should be applied retroactively.

Section 7384s (e)(3)(A), Compensation and benefits to be provided, states: 

The “spouse” of an individual is a wife or husband of that individual who was married to that 



individual for at least one year immediately before the death of that individual.”

Section 7384s(f) states:

EFFECTIVE DATE—This section shall take effect on July 31, 2001, unless Congress otherwise 
provides in an Act enacted before that date.

There is no previous enacted law that relates to compensation under the EEOICPA.  Therefore, the 
amendments apply retroactively to all claimants.

A couple cannot become legally married in New Mexico by living together as man and wife under New
Mexico’s laws.  However, a couple legally married via common law in another state is regarded as 
married in all states.  The evidence of record does not establish you lived with [Employee] in a 
common law state.  Because New Mexico does not recognize common law marriages, the time you 
lived with [Employee] prior to your marriage is insufficient to establish you were married to him for 
one year prior to his death. 

Regarding your reference to the difference between how Native American widows are treated and 
recognized in their marriages, and how you are recognized in your marriage, Indian Law refers 
primarily to that body of law dealing with the status of the Indian tribes and their special relationship to
the federal government.  The existing federal-tribal government-to-government relationship is 
significant given that the United States has a unique legal relationship with Indian tribal governments 
as set forth in the Constitution of the United States, treaties, statutes, Executive Orders, and court 
decisions. Since the formation of the Union, the United States has recognized Indian tribes as domestic 
dependent nations under its protection and has affirmed the Navajo Nation’s sovereignty.  The laws that
apply to the Native Americans do not apply in your case.

The undersigned finds that you have not established you are an eligible survivor as defined in 42 
U.S.C. § 7384s(e)(3)(A).  It is the decision of the Final Adjudication Branch that your claim is denied.

August 26, 2002

Denver, CO

Janet R. Kapsin

Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 44377-2004 (Dep’t of Labor, October 6, 2005)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is a decision of the Final Adjudication Branch concerning your claims for compensation under the 
Energy Employees Occupational Illness Compensation Program Act of 2000, as amended.  42 U.S.C. §
7384 et seq



STATEMENT OF THE CASE

You each filed a Form EE-2, Claim for Survivor Benefits, for the bladder cancer of your late husband 
and father, [Employee], hereinafter referred to as “the employee.”  
On the Form EE-3, Employment History, you stated the employee was employed as a pipefitter with 
several sub-contractors in Oak Ridge, Tennessee, at the K-25 gaseous diffusion plant, Y-12 plant, and 
Oak Ridge National Laboratory (X-10) with no listed dates other than at least 3 years at K-25 and 
several years at Y-12; and in Paducah, Kentucky, at the gaseous diffusion plant for 3-4 months in the 
1950s.  The evidence of record establishes that the employee worked at the K-25 gaseous diffusion 
plant (GDP) for Rust Engineering from 1975 to 1978, along with other periods of employment for 
various contractors at each of the Oak Ridge plants.

On the Forms EE-2, you indicated the employee was a member of the Special Exposure Cohort (SEC). 
To qualify as a member of the SEC, the following requirements must be satisfied: 

(A)     The employee was so employed for a number of work days aggregating at least 250 work
days before February 1, 1992, at a gaseous diffusion plant located in Paducah, Kentucky, 
Portsmouth, Ohio, or Oak Ridge, Tennessee, and, during such employment - -

(i)                  was monitored through the use of dosimetry badges for 
exposure at the plant of the external parts of employee’s body to radiation; 
or

(ii)                worked on a job that had exposures comparable to a job that is 
or was monitored through the use of dosimetry badges.  42 U.S.C. § 
7384l(14)(A).

The employee worked at the K-25 gaseous diffusion plant (GDP) for intermittent periods from at least 
1975 to 1978.  For SEC purposes, the employee is shown to have worked more than 250 work days 
prior to February 1, 1992, and was monitored through the use of dosimetry badge number [Number 
Deleted].  Therefore, the employment meets the criteria for inclusion in the SEC.  42 U.S.C. § 
7384l(14).

The medical evidence establishes the employee was diagnosed with bladder cancer on January 21, 
1992.  Bladder cancer is a specified cancer as defined by the Act and implementing regulations, if onset
is at least five years after first radiation exposure.  42 U.S.C § 7384l(17), 20 C.F.R. § 30.5(ff).  

In support of your claim for survivorship, you ([Employee’s Spouse/Claimant #1]) submitted your 
marriage certificate which states that you married the employee on September 10, 1994, and the 
employee’s death certificate, which states that you were married to the employee on the date of his 
death, October 31, 1996.  

In support of your claims for survivorship, the living children of the employee submitted birth 
certificates and marriage certificates.  

On April 26, 2005, the Jacksonville district office issued a recommended decision[1], concluding that 
the living spouse is the only entitled survivor and is entitled to survivor benefits in the amount of 
$150,000 for the employee’s bladder cancer.  The district office recommended denial of the claims of 



the living children.

Attached to the recommended decision was a notice of claimant rights, which stated that claimants had 
60 days in which to file an objection to the recommended decision and/or request a hearing.  These 60 
days expired on June 25, 2005.  On May 5, 2005, the Final Adjudication Branch received written 
notification that [Employee’s Spouse] waived any and all objections to the recommended decision.
 On May 27, 2005, the Final Adjudication Branch received an objection to the recommended decision 
and request for an oral hearing signed by all the living children.  The hearing was held by the 
undersigned in Oak Ridge, Tennessee, on August 2, 2005.  [Claimant #2], [Claimant #4], [Claimant 
#3], and [Claimant #7] were duly affirmed to provide truthful testimony.

OBJECTIONS

In the letter of objection, you stated that you believe the rules and regulations governing the Act are 
contradictory.  You also stated you believe your privacy rights have been violated under the Privacy Act
of 1974.  During the hearing, you stated that the pre-marital agreement, which you believe is valid 
under the rules of the State of Tennessee, should be recognized by the Federal government; that the 
employee’s will should take precedence over the way the Act breaks down survivor entitlement; that 
the documentation you gathered was used to benefit [Employee’s Spouse] without her having to do 
anything and that the documentation you gathered should have been maintained for your benefit only; 
and that new information concerning the survivorship amendment to the Act in December 2002 should 
have been forwarded to all claimants, since you were basing your actions on a pamphlet released in 
August of 2002.  You were provided with a copy of the Privacy Act of 1974 which includes instructions
on filing a claim under that Act.  

In accordance with §§ 30.314(e) and (f) of the implementing regulations, a claimant is allowed thirty 
days after the hearing is held to submit additional evidence or argument, and twenty days after a copy 
of the transcript is sent to them to submit any changes or corrections to that record.  20 C.F.R. §§ 
30.314(e), 30.314(f).  By letters dated August 23, 2005, the transcript was forwarded to you.  On 
September 15, 2005, the Final Adjudication Branch received a letter from [Claimant #2], clarifying 
statements made during the hearing.

The law, as written and amended by Congress, establishes the precedence of survivors in each section 
of the Act and the apportionment of any lump-sum compensation.  Section 7384s(e) of the Act (also 
known as Part B) explains who is entitled to compensation if the covered employee is deceased:

(e)  PAYMENTS IN THE CASE OF DECEASED PERSONS—(1)  In the case of a covered employee 
who is deceased at the time of payment of compensation under this section, whether or not the death is 
the result of the covered employee’s occupational illness, such payment may be made only as follows:

(A)  If the covered employee is survived by a spouse who is living at the time of 
payment, such payment shall be made to such surviving spouse.

(B)  If there is no surviving spouse described in subparagraph (A), such payment shall 
be made in equal shares to all children of the covered employee who are living at the 
time of payment.

(C)  If there is no surviving spouse described in subparagraph (A) and if there are no 



children described in subparagraph (B), such payment shall be made in equal shares to 
the parents of the covered employee who are living at the time of payment.

(D)  If there is no surviving spouse described in subparagraph (A), and if there are no 
children described in subparagraph (B) or parents described in subparagraph (C), such 
payment shall be made in equal shares to all grandchildren of the covered employee 
who are living at the time of payment.

(E)  If there is no surviving spouse described in subparagraph (A), and if there are no 
children described in subparagraph (B), parents described in subparagraph (C), or 
grandchildren described in subparagraph (D), then such payment shall be made in equal 
shares to the grandparents of the covered employee who are living at the time of 
payment.

(F)  Notwithstanding the other provisions of this paragraph, if there is— 

(i)  a surviving spouse described in subparagraph (A); and

(ii)  at least one child of the covered employee who is living and a minor at the 
time of payment and who is not a recognized natural child or adopted child of 
such surviving spouse, then half of such payment shall be made to such 
surviving spouse, and the other half of such payment shall be made in equal 
shares to each child of the covered employee who is living and a minor at the 
time of payment.  42 U.S.C. § 7384s(e).

Section 7384s(e)(3)(B) of the Act explains that a “child” includes a recognized child, a stepchild who 
lived with an individual in a regular parent-child relationship, and an adopted child.  42 U.S.C. §§ 
7384s(e)(3)(B).

The Office of the Solicitor provided an opinion, dated December 1, 2004, concerning the pre-nuptial 
agreement signed on September 9, 1994, by the employee and [Employee’s Spouse].  In that opinion, 
the Solicitor determined that a widow with a valid claim under the Act is not bound by an otherwise 
legally valid agreement, such as a pre-nuptial agreement or a will, in which she promised to forego that
award.  The opinion did not contain a ruling on the validity of the pre-nuptial agreement itself; only 
that the Energy Employees Occupational Illness Compensation Program Act specifically maintains that
a beneficiary cannot be deprived of an award that he or she is entitled to under the statute.  

FINDINGS OF FACT

1.  You each filed a Form EE-2, Claim for Survivor Benefits.

2.  The employee was diagnosed with bladder cancer on January 21, 1992.

3.  The employee was employed at the K-25 gaseous diffusion plant (GDP) for intermittent periods 
from at least 1975 to 1978 and was monitored through the use of dosimetry badge number [Number 
Deleted].

4.  The employee is a member of the Special Exposure Cohort.  



5.  The employee’s bladder cancer is a specified cancer.

6.  [Employee’s Spouse] was the employee’s spouse at the time of his death and at least one year prior.

7.  On April 26, 2005, the Jacksonville district office issued a recommended decision. 

8.  On May 5, 2005, the Final Adjudication Branch received written notification that [Employee’s 
Spouse] waived any and all objections to the recommended decision. 

9.  The Final Adjudication Branch received a letter of objection from [Claimant #2], [Claimant #3], 
[Claimant #4], [Claimant #5], [Claimant #6], and [Claimant #7], and a hearing was held on August 
2, 2005.

CONCLUSIONS OF LAW

The undersigned has reviewed the record and the recommended decision dated April 26, 2005 and 
concludes that the employee is a member of the Special Exposure Cohort, as defined by the Act, and 
that the employee’s bladder cancer is a specified cancer, as defined by the Act and implementing 
regulations.  42 U.S.C. §§ 7384l(14)(A), 7384l(17), 20 C.F.R. § 30.5(ff).

I find that the recommended decision is in accordance with the facts and the law in this case, and that 
[Employee’s Spouse], the eligible living spouse, is entitled to survivor benefits in the amount of 
$150,000 for the employee’s bladder cancer, pursuant to the Act.  42 U.S.C. §§ 7384s(a).  I also find 
that [Claimant #2], [Claimant #3], [Claimant #4], [Claimant #5], [Claimant #6], and [Claimant #7]
are not eligible survivors under the Act, and your claims for compensation are denied. 

Jacksonville, FL

Sidne M. Valdivieso

Hearing Representative

[1] A previous recommended decision, dated March 4, 2004, was remanded on October 6, 2004 by the Final Adjudication 
Branch for a legal opinion concerning a pre-nuptial agreement signed by the employee and spouse.

EEOICPA Fin. Dec. No. 55875-2004 (Dep’t of Labor, November 15, 2005)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch concerning your claims for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, the Final Adjudication 
Branch accepts [Claimant #1/Employee’s Spouse’s] claim for compensation under 42 U.S.C. § 7384 
and denies [Claimant #2’s], [Claimant #3’s] and [Claimant #4’s] claims for compensation under 42 
U.S.C. § 7384.

STATEMENT OF THE CASE

On March 22, 2004, [Claimant #2] filed a Form EE-2 (Claim for Survivor Benefits under EEOICPA) 



claiming benefits as a surviving child of [Employee].  On March 29, 2004, [Employee’s Spouse] filed 
a Form EE-2 claiming benefits as the surviving spouse of [Employee].

[Claimant #2] claimed that her father had been diagnosed with leukemia, melanoma (skin cancer) and 
prostate cancer.  [Employee’s Spouse] claimed that her husband had been diagnosed with lymphoma, 
hairy cell leukemia, basal and squamous cell cancer, and b-cell lymphoma.  The medical evidence of 
record includes several pathology reports which diagnose various squamous cell cancers of the skin.  A 
pathology report dated January 29, 1997, presents a diagnosis of malignant lymphoma, diffuse, large 
cell type, and subsequent records support that diagnosis.  A reference is noted regarding a history of 
hairy cell leukemia in September 1994.

A copy of a marriage certificate shows that [Employee’s Spouse’s previous name] and [Employee] 
were wed on June 16, 1986.  This document indicates that both parties were widowed at the time of 
marriage and that [Employee’s Spouse’s previous name] parents’ last name was [Employee’s 
Spouse’s maiden name].  A copy of the employee’s death certificate shows that he died on September 
15, 1997, and identifies [Employee’s Spouse’s maiden name] as his surviving spouse.  A copy of a 
death certificate for [Employee’s Spouse’s first husband] shows that he died on October 7, 1984, and 
identifies [Employee’s Spouse’s previous name] as his surviving spouse.  A copy of a birth certificate 
identifies [Claimant #2’s maiden name] as the child of [Employee] and a copy of a marriage 
certificate establishes the change of her last name to [Claimant #2’s married name].  [Claimant #3] 
and [Claimant #4] also provided their birth certificates showing [Employee] as their father.  
[Claimant #4] provided a marriage certificate showing her change in surname from [Claimant #4’s 
maiden name] to [Claimant #4’s married name].

[Employee’s Spouse] provided a Form EE-3 (Employment History) in which she states that her 
husband worked as a pipefitter for Grinnell at the Portsmouth Gaseous Diffusion Plant (GDP) in 
Portsmouth, OH, from 1953 to 1955.  [Claimant #2] provided an employment history in which she 
states that her father worked as a pipefitter for Grinnell and Myer Brothers at the Portsmouth GDP in 
Piketon, OH.  She indicates that she does not know the dates of employment.  Neither claimant 
indicates that the employee wore a dosimetry badge.  The Portsmouth GDP in Piketon, OH, is 
recognized as a covered DOE facility from 1954 to July 28, 1998; from July 29, 1998 to the present for
remediation; and from May 2001 to the present in cold standby status.  See DOE Worker Advocacy 
Facility List.

An affidavit was provided by Allen D. Volney, a work associate, who reports that [Employee] was 
employed by the Grinnell Corp at the Portsmouth GDP as a pipefitter from 1953 to 1955 and that he 
worked with the employee at that location during that time period.

An itemized statement of earnings from the Social Security Administration (SSA) shows that the 
employee was paid wages by the Blaw-Knox Company and by the ITT Grinnell Corp. during the fourth
quarter (October to December) of 1953, and by the ITT Grinnell Corp. beginning in the first quarter 
(January to March) of 1954 and ending in the third quarter (July to September) of 1955.  This is 
because the maximum taxable earnings were met for the year during that quarter.

The DOE was unable to confirm the reported employment.  However, they provided a personnel 
clearance master card documenting that [Employee] was granted a security clearance with Blaw-Knox 
(Eichleay Corp.) and (Peter Kiewit Sons Co.) on January 8, 1954.  No termination date is shown.



On April 8, 2004, the district office received a copy of an ante-nuptial agreement, signed by 
[Employee] and [Employee’s Spouse’s previous name] on June 9, 1968, which was recorded in the 
office of the County Clerk for Pike County, Kentucky, on June 10, 1986.  In pertinent part, that 
document states that “each party hereby releases and discharges completely and forever, the other from.
. .benefits or privileges accruing to either party by virtue of said marriage relationship, or otherwise, 
and whether the same are conferred by statutory law or the commonlaw of Kentucky, or any other state 
or of the United States.  It is the understanding between the parties that this agreement, except as 
otherwise provided herein, forever and completely adjusts, settles, disposes of and completely 
terminates any and all rights, claims, privileges and benefits that each now has, or may have reason to 
believe each has against the other, arising out of said marriage relationship or otherwise, and whether 
the same are conferred by the laws of the Commonwealth of Kentucky, of any other state, or of the 
United States, and which are now, or which may hereafter be, in force or effect.”

In a letter dated April 12, 2004, the district office advised [Claimant #2] that a review of the rules and 
regulations of this program found them to be silent with regard to a “pre-nuptial agreement.”  The letter
further stated that adult children may be eligible for compensation as survivors if there is no surviving 
spouse of the employee.

On May 6, 2004, the Cleveland district office issued a recommended decision concluding that 
[Employee] is a DOE contractor employee as defined by 42 U.S.C. § 7384l(11)(B)(ii) and a member of
the Special Exposure Cohort (SEC), as defined by 42 U.S.C. § 7384l(14), who was diagnosed with 
malignant lymphoma, which is a specified cancer under 42 U.S.C. § 7384l(17).  For those reasons the 
district office concluded that [Employee’s Spouse], as his surviving spouse, is entitled to 
compensation in the amount of $150,000, pursuant to 42 U.S.C. § 7384s.  The district office also 
concluded that [Claimant #2] is not entitled to compensation as a surviving child, because the 
employee is survived by a spouse.  See 42 U.S.C. § 7384s(e)(1)(A).  The district office also stated that 
Grinnell Corp. is a known subcontractor to Peter Kiewit Son’s Co. at the Portsmouth facility in the 
1950s.

On June 18, 2004, the Final Adjudication Branch (FAB) received a letter of objection from [Claimant 
#2].  [Claimant #2] stated that she believes that [Employee’s Spouse] gave up any rights to any 
benefits based on the ante-nuptial agreement and that the benefits granted to [Employee’s Spouse] by 
the May 6, 2004, recommended decision should be awarded to the surviving children.

On June 21, 2004, the FAB received a letter from the authorized representative of the three 
children/claimants objecting to the recommended decision of May 6, 2004, on behalf of each of them.  
On June 22, 2004, the FAB advised the representative that [Claimant #4] and [Claimant #3] had not 
filed claims for benefits and that only claimants who had been issued a recommended decision may 
object to such a decision.  On July 2, 2004, the FAB received a letter from the authorized representative
of [Claimant #3] and [Claimant #4] to the effect that they were claiming entitlement to benefits under 
the EEOICPA as surviving children of [Employee].  On July 6, 2004, the FAB received a copy of a 
death certificate which shows that [Employee’s first wife] died on March 13, 1985, and identifies 
[Employee] as her surviving spouse.  On July 23, 2004, the FAB issued a remand order which vacated 
the recommended decision and returned the case to the district office to adjudicate the new claims, to 
include any additional development which might be warranted, and to issue a new recommended 
decision to all claimants.

On August 16, 2004, [Claimant #3]  and [Claimant #4]  filed Forms EE-2 (Claim for Survivor 
Benefits under EEOICPA) claiming benefits as surviving children of [Employee].  Both claimants state



that the employee had been diagnosed with leukemia, myeloma, and lymphoma.

On August 20, 2004, the Cleveland district office issued a recommended decision concluding that 
[Employee] is a DOE contractor employee as defined by 42 U.S.C. § 7384l(11)(B)(ii) and a member of
the Special Exposure Cohort (SEC), as defined by 42 U.S.C. § 7384l(14), who was diagnosed with 
malignant lymphoma, which is a specified cancer under 42 U.S.C. § 7384l(17).  For those reasons the 
district office concluded that [Employee’s Spouse], as his surviving spouse, is entitled to 
compensation in the amount of $150,000, pursuant to 42 U.S.C. § 7384s.  The district office also 
concluded that [Claimant #2], [Claimant #3], and [Claimant #4] are not entitled to compensation as 
surviving children, because the employee is survived by a spouse.  See 42 U.S.C. § 7384s(e)(1)(A).  
The district office also finds that [Employee] was employed by Grinnell Corp. as a DOE subcontractor 
employee from September 1, 1954, to December 31, 1955.

On August 27, 2004, the FAB received written notification that [Employee’s Spouse] waives any and 
all rights to file objections to the recommended decision.  On September 17, 2004, the FAB received a 
letter from [Claimant #4] objecting to the award of benefits to [Employee’s Spouse].  On October 19, 
2004, the FAB received a letter from the authorized representative of the three children/claimants based
on a “valid ante-nuptial agreement” between [Employee’s Spouse] and [Employee] in which she 
expressly waived all rights to benefits which might arise from their marital relationship.  It is argued 
that, although [Employee’s Spouse] is a “surviving spouse” pursuant to 42 U.S.C. § 7384s(e)(3)(A), 
she waived any and all rights as the surviving spouse of [Employee] to receive benefits under the Act 
by entering into an ante-nuptial agreement by which she clearly waived the right to any federal benefits
arising after the date of the agreement.  It is argued that, in the absence of a clear mandate from the 
statute to ignore a valid ante-nuptial agreement, there is no reason that the Department should not 
follow the current state of the law and honor the ante-nuptial agreement.  Finally, it is argued that, 
because [Employee’s Spouse] has waived any and all rights to the benefits provided under the Act, the 
children/claimants are entitled to benefits pursuant to 42 U.S.C. § 7384s(e)(1)(B).

Pursuant to the authority granted by 20 C.F.R. § 30.317, the recommended decision was vacated and 
the case was remanded to the district office on November 19, 2004, so that a determination could be 
made regarding the effect of the ante-nuptial agreement on the claimants’ entitlement to compensation 
under the Act.

On March 18, 2005, the Cleveland district office issued a recommended decision in which they note 
that the issue of the effect of the ante-nuptial agreement was referred to the Branch of Policies, 
Regulations, & Procedures for review, and was subsequently forwarded to the Solicitor of Labor (SOL)
for expert guidance.  On January 4, 2005, the SOL opined that Congress intended, through 42 U.S.C. § 
7385f(a), that persons with valid claims under the statute are not permitted to transfer or assign those 
claims.  SOL determined that [Employee’s Spouse] is entitled to any award payable under the 
EEOICPA even if she knowingly entered into an otherwise legally valid agreement in which she 
promised to forego that award.  Since it has been determined that the deceased employee is a covered 
employee with cancer, by operation of 42 U.S.C. §§ 7384s(e)(1)(A) and 7385f(a), [Employee’s 
Spouse] is entitled to receive the award payable in this claim.  In conclusion, SOL opined, “an 
agreement to waive benefits to which one is entitled to under the EEOICPA, or to otherwise assign, or 
transfer the right to such payments, is legally prohibited, and has no effect on the party to whom an 
award is paid under the statute.  The order of precedence established must be followed in this case and 
as a result, [Employee’s Spouse] is entitled to payment.”

Based on that opinion, the Cleveland district office found that [Employee’s Spouse’s] ante-nuptial 



agreement did not affect her entitlement to payment.  The district office concluded that [Employee] is a
covered employee under 42 U.S.C. § 7384l(1)(B), as he is a covered employee with cancer as that term
is defined by 42 U.S.C. § 7384l(9)(A).  [Employee] is a member of the Special Exposure Cohort, as 
defined by 42 U.S.C. § 7384l(14)(A)(ii), and was diagnosed with malignant lymphoma cancer, which 
is a specified cancer per 42 U.S.C. § 7384l(17)(A).  The district office also concluded that as 
[Employee] is a covered employee and is now deceased, his eligible survivor is entitled to 
compensation of $150,000.00, per 42 U.S.C. § 7384s(a)(1).  Lastly, the district office concluded that 
[Employee’s Spouse]  is the surviving spouse of [Employee], per 42 U.S.C. § 7384s(e)(3)(A); and, as 
there is no evidence of a living minor child of [Employee], the exception provided by 42 U.S.C. § 
7384s(e)(1)(F) does not apply and, pursuant to 42 U.S.C. § 7384s(e)(1)(A), [Employee’s Spouse] is 
thus entitled to the above mentioned compensation of $150,000.00, and that [Claimant #2], [Claimant
#3] and [Claimant #4] are not entitled to compensation pursuant to 42 U.S.C. § 7384s(e)(1)(A).

On March 28, 2005, the Final Adjudication Branch received written notification that [Employee’s 
Spouse] waives any and all rights to file objections to the recommended decision.  On April 15 and 
May 17, 2005, the Final Adjudication Branch received [Claimant #2’s], [Claimant #3’s], and 
[Claimant #4’s] objections to the district office’s March 18, 2005, recommended decision denying 
their claims, and a request for an oral hearing to present their objections. The hearing was held on 
August 23, 2005, in Bowling Green, KY.

In accordance with the implementing regulations, a claimant is allowed thirty days after the hearing is 
held to submit additional evidence or argument, and twenty days after a copy of the transcript is sent to 
them to submit any changes or corrections to that record.  20 C.F.R. § 30.314(e), and (f).  By letter 
dated September 9, 2005, the transcript was forwarded to [Claimant #2], [Claimant #3] and 
[Claimant #4].  By letter dated September 30, 2005, the transcript was forwarded to [Employee’s 
Spouse].  [Claimant #4] provided her comments on the transcript.  No other responses were received.

OBJECTIONS

The following objections were presented:

1.      The claimants disagreed with the SOL January 4, 2005, opinion, and argued that the SOL 
improperly relied upon judicial interpretations of statutory provisions in other federal programs when it
was concluded that an ante-nuptial agreement cannot override EEOICPA’s statutory provision of 
survivor benefits to the spouse of a deceased covered employee.

2.      It was requested that the FAB issue a finding regarding the legality of the prenuptial agreement 
that [Employee] and [Employee’s Spouse] signed on June 9, 1986.  Copies of the decisions in 
Callahan v. Hutsell, Callahan & Buchino, P.S.C., Revised Profit Sharing Plan, et al., 813 F. Supp. 541 
(W.D. Ky. 1992), vacated and remanded, 14 F.2d 600 (Table), 1993 WL 533557 (6th Cir. 1993), were 
submitted in support of the proposition that contractual rights in ante-nuptial agreements in Kentucky 
have been recognized by the Court of Appeals for the Sixth Circuit, and also as support for their 
contention that EEOICPA’s prohibition against transfers or assignments is for the protection of covered 
employees only and not their survivors.

3.      It was requested that the FAB change the “finding of fact” in the March 18, 2005, recommended 
decision that the Cleveland district office received the SOL legal opinion that [Employee’s Spouse’s] 
antenuptial agreement did not affect her entitlement to an award to a “conclusion of law.”



The first objection is in regard to whether a prenuptial agreement can effect a waiver of a claim for 
survivor benefits under EEOICPA.  A spouse’s right to survivor benefits under EEOICPA is an 
entitlement or interest that is personal to the spouse and independent of any belonging to a covered 
employee.  Section 7384s(e)(1)(A) of EEOICPA provides that if a covered Part B employee is deceased
at the time of payment of compensation, “payment may be made only as follows:  (A) If the covered 
employee is survived by a spouse who is living at the time of payment, such payment shall be made to 
the surviving spouse.” The term “spouse” is defined in Part B as a “wife or husband of [the deceased 
covered Part B employee] who was married to that individual for at least one year immediately before 
the death of that individual. . . .”  42 U.S.C. § 7384s(e)(3)(A).  As a result, it is clear that at the time 
[Employee’s Spouse] signed the prenuptial agreement on June 9, 1986, she was not yet a “spouse” 
because she did not satisfy the above-noted definition for Part B of EEOICPA.  Therefore, she had no 
entitlement to or interest in survivor benefits at that time that she could have attempted to waive.

Whether or not [Employee’s Spouse] waived any rights under EEOICPA when she signed the 
prenuptial agreement, she is currently a “surviving spouse” as that term is defined in EEOICPA.  
Section 7384s(e) provides that payment shall be made to children of a covered employee only “[i]f 
there is no surviving spouse.” Accordingly, even if [Employee’s Spouse] has waived her right to 
survivor benefits, the covered Part B employee’s children are precluded from receiving those benefits 
as long as [Employee’s Spouse] is alive.

In Duxbury v. Office of Personnel Management, 232 F.3d 913 (Table), 2000 WL 380085 (Fed. Cir. 
2000), the court denied a claim of a deceased employee’s children from a prior marriage that they were 
entitled, as opposed to the deceased employee’s widow, to any benefits attributable to their father’s 
civil service retirement contributions based upon a prenuptial agreement signed by their father and his 
widow.  In upholding the administrative denial of their claim, the court noted that it is the “widow” or 
“widower” of a federal employee covered by the Civil Service Retirement System who is entitled to a 
survivor annuity under 5 U.S.C. § 8341(d), and that “widow” is statutorily defined as “the surviving 
wife of an employee” who was married to him for at least nine months immediately before his death.  
Noting that the prenuptial agreement governed property distribution and did not speak to the validity of
the marriage, the court concluded that “because the petitioners cannot establish that [the widow] is 
ineligible for a survivor annuity under federal law, the Board did not err in affirming OPM’s decision 
denying the [children’s] claims.”  Duxbury, 2000 WL 38005 at **3.

Even if a claimant could waive his or her entitlement to survivor benefits by signing a prenuptial 
agreement, such a waiver would be barred by 42 U.S.C. § 7385f(a), which states that “[n]o claim 
cognizable under [EEOICPA] shall be assignable or transferable.”  Interpreting the anti-alienation 
provision within § 7385f(a) to prohibit the waiver of any interest in survivor benefits is consistent with 
the interpretation of other anti-alienation provisions by both the government and federal courts.

With regard to the second issue, under Part B of EEIOCPA, survivor benefits are paid to a “surviving 
spouse,” defined as an individual who was married to the deceased covered Part B employee for at 
least 12 months prior to the employee’s death.  As in Duxbury, the prenuptial agreement signed by 
[Employee’s Spouse] would be relevant to Division of the Energy Employees Occupational Illness 
Compensation’s (DEEOIC) determination of her claim for survivor benefits only to the extent that it 
addresses the validity of [Employee’s Spouse’s] marriage to [Employee].  Since it does not, there is no
reason for DEEOIC to consider the terms of the agreement, let alone make a finding on the legality of 
the agreement under Kentucky law, as requested by the claimants’ authorized representative.

With regard to the third issue, the FAB finds that the referenced sentence is most properly a conclusion 



of law rather than a finding of fact, and it is so stated below.

FINDINGS OF FACT

1. [Claimant #2] filed a claim for survivor benefits on March 22, 2004.  [Employee’s Spouse] 
filed a claim for survivor benefits on March 22, 2004.  [Claimant #3] and [Claimant #4]  filed 
claims for survivor benefits on August 16, 2004. 

2. [Employee] worked at the Portsmouth GDP, a covered DOE facility, from December 3, 1953 to
December 21, 1955. 

3. [Employee] worked for a number of work days aggregating at least 250 work days during the 
period of September 1954 to February 1, 1992.

4. [Employee] was diagnosed with malignant lymphoma cancer, a specified cancer, on January 
29, 1997. 

5. [Employee’s Spouse] is the surviving spouse of [Employee] and was married to him for at 
least one year immediately prior to his death. 

6. [Claimant #2], [Claimant #3] and [Claimant #4] are the surviving children of [Employee]. 

CONCLUSIONS OF LAW

A claimant who receives a recommended decision from the district office is entitled to file objections to
the decision, pursuant to 20 C.F.R. § 30.310.  In reviewing any objections submitted, the FAB will 
review the written record, in the manner specified in 20 C.F.R. § 30.314, to include any additional 
evidence or argument submitted by the claimant, and conduct any additional investigation determined 
to be warranted in the case.  I have reviewed the record in this case, as well as the objections raised and
the evidence submitted before, during, or after the hearing, and must conclude that no further 
investigation is warranted.

Under the EEOICPA, for [Employee] to be considered a “member of the Special Exposure Cohort,” he
must have been a Department of Energy (DOE) employee, DOE contractor employee, or an atomic 
weapons employee who was so employed for a number of work days aggregating at least 250 work 
days before February 1, 1992, at a gaseous diffusion plant located in Paducah, Kentucky, Portsmouth, 
Ohio, or Oak Ridge, Tennessee, and, during such employment worked in a job that was monitored 
through the use of dosimetry badges for exposure at the plant of the external parts of employee’s body; 
or had exposures comparable to a job that is or was monitored through the use of dosimetry badges, as 
outlined in 42 U.S.C. § 7384l(14)(A).
The evidence of record establishes that [Employee] worked in covered employment at the Portsmouth 
GDP, in Piketon, Ohio from December 3, 1953 to December 21, 1955.  For SEC purposes, only 
employment from September 1954 to before February 1992 may be considered. His employment at the 
Portsmouth GDP from September 1, 1954 to December 21, 1955 meets the requirement of working 
more than an aggregate 250 days at a covered facility.  See 42 U.S.C. § 7384l(14)(A).  The record does 
not show whether [Employee] wore a dosimetry badge.  However, the Division of Energy Employees 
Occupational Illness Compensation (DEEOIC) has determined that employees who worked at the 
Portsmouth GDP between September 1954 and February 1, 1992, performed work that was comparable



to a job that was monitored through the use of dosimetry badges.  See Federal (EEOICPA) Procedure 
Manual, Chapter 2-500 (June 2002).  On that basis, [Employee] meets the dosimetry badge 
requirement.  The Portsmouth GDP is recognized as a covered DOE facility from 1952 to July 28, 
1998; from July 29, 1998 to the present for remediation; and from May 2001 to the present in cold 
standby status.  See DOE, Office of Worker Advocacy, Facility List.  The evidence of record also 
establishes that [Employee] was diagnosed with malignant lymphoma, a specified cancer under 
42 U.S.C. § 7384l(17)(A).
Based on the discussion above, [Claimant #2], [Claimant #3] and [Claimant #4] have not presented 
objections or evidence showing that [Employee’s Spouse] waived her eligibility to survivor benefits 
by signing the June 9, 1986 pre-nuptial agreement.

I have reviewed the record on this claim and the recommended decision issued by the district office.  I 
find that the recommended decision is in accordance with the facts and the law in this case, and that 
[Employee’s Spouse], as the surviving spouse of the [Employee], is entitled to compensation in the 
amount of $150,000.00, pursuant to 42 U.S.C. § 7384s.  I also find that [Claimant #2], [Claimant #3] 
and [Claimant #4]  are not entitled to compensation pursuant to 42 U.S.C. § 7384s(e)(1)(A).

Cleveland, Ohio

Tracy Smart

Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 95118-2010 (Dep’t of Labor, July 12, 2010)

NOTICE OF FINAL DECISION AFTER REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch (FAB) concerning two claims for survivor 
benefits under the Energy Employees Occupational Illness Compensation Program Act of 2000, as 
amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the claim of 
[Claimant #1] for survivor benefits based on the employee’s conditions of bladder cancer, lung cancer 
and bone cancer is approved for compensation in the amount of $150,000.00 under Part B of 
EEOICPA.  Her claim for survivor benefits based on the employee’s condition of metastatic liver 
cancer is denied under Part B.  The claim of [Claimant #2] for survivor benefits based on the 
employee’s condition of lung cancer is denied under Part B.  The Estate of [Employee] is also entitled 
to reimbursement of medical expenses that were paid by the employee for treatment of bladder cancer 
and bone cancer beginning February 1, 2005 and ending February 3, 2007.  A decision on the claims of 
[Claimant #1] and [Claimant #2] for survivor benefits under Part E of EEOICPA is deferred pending 
further development by the district office.  

STATEMENT OF THE CASE

On February 1, 2005, [Employee] filed a claim for benefits (Form EE-1) under EEOICPA.  He 
identified bone cancer, bladder cancer and kidney failure as the conditions resulting from his 
employment at a Department of Energy (DOE) facility.  On , the district office received the death 
certificate of the employee which shows that he died on .  The district office administratively closed the



employee’s claim on .

On April 25, 2008, [Claimant #1] filed a claim for survivor benefits (Form EE-2) as the surviving 
common-law wife of the employee.  She identified bladder cancer, lung cancer and liver cancer as the 
conditions resulting from the employee’s work at a DOE facility.  On February 16, 2010, [Claimant 
#2] filed a claim for survivor benefits (Form EE-2) as a surviving child of the employee.  He identified 
lung cancer as the employee’s condition resulting from his employment at a DOE facility.    

The employee completed an employment history form (Form EE-3) on .  He stated he worked as an 
electrician and electrical superintendent for REECo at the Nevada Test Site in the 1970’s and from 
1981 until 1991.[1]  DOE verified that the employee worked for REECo at the Nevada Test Site from 
August 11, 1982 until March 15, 1991, from August 18, 1981 until September 21, 1981, and from 
October 23, 1970 until September 22, 1972 as a wireman and operations superintendent and assistant 
superintendent. 

The employee and both claimants submitted the following medical reports:  a pathology report from 
Dr. Kokila S. Vasanawala, dated November 7, 2002, with a diagnosis of papillary transitional cell 
carcinoma of the bladder; a report on whole body bone scan from Dr. Mihai Iancu, dated January 17, 
2003, with a diagnosis of metastatic bone cancer; a pathology report from Dr. Leena Shroff, dated 
November 7, 2005, with a diagnosis of adenocarcinoma of the right upper lung lobe; a consultation 
report from Dr. James A. Corwin, dated November 15, 2002, with the diagnosis of “widespread 
metastatic disease” including the bone; and a pathology report from Dr. Terry R. Burns, dated January 
16, 2007, with a diagnosis of metastatic adenocarcinoma of the liver. 

The employee’s death certificate states that he died on , at the age of 74 years, and that there was no 
surviving spouse.  

[Claimant #1] submitted evidence in support of her status as the common-law wife of the employee.  
She submitted a letter dated August 22, 2009, which enclosed a certified copy of a Final Decree of 
Divorce between [Claimant #1] and [Claimant #1’s ex-husband] which changed her name to 
[Claimant #1] and a Marital Settlement Agreement between [Employee] and [Employee’s ex-wife] 
issued by the Clark County, Nevada District Court on November 10, 1992.  She also submitted a letter 
dated , in which she detailed her relationship with the employee beginning on , in the State of , when 
she and the employee exchanged vows at her sister’s home in , and continuing until the employee’s 
death on .  She describes in the letter that she and the employee lived together in for several years after 
exchanging vows until they went to other states to find work.  She related that they returned to , in 
October 2000 and lived there together until the employee’s death.  She also submitted numerous 
documents showing she and the employee engaged in joint financial transactions, including applying 
for credit accounts and holding title real and personal property together.  The Form EE-1 signed by the 
employee states she is his dependent and common-law wife.  [Claimant #2] submitted a written 
statement on September 21, 2009, that he knew the employee and [Claimant #1] to have been together 
since 1983 and that he regarded them as married until she told him they were not.  Numerous signed 
statements were submitted from third parties, including non-relatives, to the effect that the employee 
and [Claimant #1] were considered husband and wife.  [Claimant #2] submitted his birth certificate 
which shows that he is a biological child of the employee born on October 25, 1966.  His mother’s 
name is shown as [Employee’s ex-wife].    

On April 6, 2010, the district office issued a decision recommending that the claim of [Claimant #1] 



for survivor benefits based on the employee’s conditions of bladder cancer, lung cancer and liver 
cancer be denied under Part B of EEOICPA.  The basis for the recommendation was the district office’s
conclusion that the probability of causation (PoC) that the employee’s bladder cancer and liver cancer 
were related to his exposure to radiation during his covered employment was less than the 50% 
threshold PoC required for compensation under Part B of EEOICPA.  The district office also concluded
that [Claimant #1] was the surviving spouse of the employee under Part B based on its determination 
that she was married to him as his common-law spouse under the laws of the State of Texas on the date 
of the employee’s death and for at least one year prior to that date.  The district office also 
recommended that the claim of [Claimant #2] for survivor benefits based on the employee’s condition 
of lung cancer be denied under Part B.  The basis for the decision was the conclusion that he did not 
qualify as an eligible survivor of the employee under Part B.  The district office deferred making a 
decision on both of the claims for survivor benefits under Part E of EEOICPA.  Accompanying the 
recommended decision was a letter explaining the claimants' rights and responsibilities with regard to 
findings of fact and conclusions of law contained in the recommended decision.

On April 28, 2010, FAB received an undated letter from [Claimant #2] objecting to the decision issued
by the district office on April 6, 2010.  On May 7, 2010, FAB sent a letter acknowledging receipt of 
[Claimant #2]’s letter of objection and advising him that if he had additional evidence for FAB to 
consider prior to issuance of a final decision, he should submit that evidence by June 7, 2010.  The 
claim file does not show that he submitted any additional evidence in response.  His letter of objection 
is part of the evidence of record.  His objections were as follows:

He stated he is the son of the employee and the only living survivor of the employee.  He is in prison, 
he was diagnosed with hepatitis C in October 2005, and he cannot work in the food or culinary arts 
industries in which he has been trained because of his medical condition.  He stated he intended to file 
a claim for benefits under Part E only and not under Part B.  He stated his authorized representative 
was supposed to get medical records in support of his claim that he was incapable of self-support at the 
time of his father’s death, and that is the reason he asked the district office to grant a sixty-day 
extension of time to respond to its letter dated .  He claimed [Claimant #1] forced his father to sign 
documents while he was sick acknowledging her as his common-law wife.  He concluded that he 
believes he is the one entitled to receive any benefits available under EEOICPA on account of his 
father.

On July 9, 2010, FAB received a signed statement from [Claimant #1] that neither she nor anyone else
has filed for or received any settlement or award from a lawsuit related to the employee’s exposure to 
toxic substances or filed for or received any payments, awards or benefits from a state workers’ 
compensation claim based on the employee’s lung cancer and that she has never pled guilty to or been 
convicted of fraud in connection with an application for or receipt of any federal or state workers’ 
compensation benefits. 

Based on an independent review of the evidence of record, the undersigned hereby makes the 
following:

FINDINGS OF FACT

1.      On February 1, 2005, [Employee] filed a claim for benefits under EEOICPA for bone cancer, 
bladder cancer and kidney failure resulting from his employment at a DOE facility. 
2.      The employee worked for REECo, a DOE contractor, at the Nevada Test Site, a DOE facility, 



from August 11, 1982 until March 15, 1991, from August 18, 1981 until September 21, 1981, and from 
October 23, 1970 until September 22, 1972.  The employee worked for an aggregate of at least 250 
work days at the Nevada Test Site between January 1,1963 and December 31, 1992. 
3.      The employee was diagnosed with bladder cancer on November 7, 2002, metastatic bone cancer 
on January 17, 2003, lung cancer on November 7, 2005, and adenocarcinoma of the liver on January 
16, 2007. These diagnoses were at least five years after the employee’s first exposure during covered 
employment. 
4.      The employee died on February 3, 2007, at the age of 74 years.     
5.      [Claimant #1] and the employee exchanged vows before others and entered into a common-law 
marriage on July 5, 1993 in Texas which continued until the employee’s death on February 3, 2007.  
During that period of time they lived together in and represented to others in that they were married to 
each other.  [Claimant #1] was married to the employee on the date of his death and for at least one 
year prior to the employee’s death.
6.      [Claimant #2] was born on October 25, 1966.  He is a biological child of the employee.  He is 43
years of age.  He is not the recognized natural child or adopted child of [Claimant #1].
7.      [Claimant #1] stated that neither she nor anyone else has filed for or received any settlement or 
award from a lawsuit related to the employee’s exposure to toxic substances or filed for or received any
payments, awards or benefits from a state workers’ compensation claim based on the employee’s lung 
cancer and that she has never pled guilty to or been convicted of fraud in connection with an 
application for or receipt of any federal or state workers’ compensation benefits.   
Based on these facts, the undersigned makes the following: 

CONCLUSIONS OF LAW

This final decision, and the district office decision issued April 6, 2010, addresses [Claimant #2]’s 
claim for benefits under Part B of EEOICPA only.  It does not address his claim for benefits under Part 
E.  His objections related to his incapacity for self-support relate only to his eligibility as a surviving 
child under Part E and are not relevant to the determination whether he is an eligible child under Part 
B.  The district office may have been unaware he did not want to pursue a claim under Part B.  
Regardless, it was proper for the district office to address whether he is an eligible survivor of the 
employee under Part B of EEOICPA.  

In order for the employee’s son to be eligible as a surviving child of the employee under Part B, he 
must be a minor on the date Part B benefits are paid and not the recognized natural child or adopted 
child of [Claimant #1].  That is because FAB has determined that [Claimant #1] qualifies under Part B
as a surviving spouse of the employee based on her common-law marriage to the employee.  His 
allegation that [Claimant #1] forced the employee to sign documents is not supported by any evidence 
and is contradicted by his own statement submitted to the district office on September 21, 2009.  It is 
also contradicted by the numerous documents and written statements from other individuals submitted 
by [Claimant #1].  His allegation is not credible and is insufficient to change the conclusion by FAB 
that [Claimant #1] and the employee were in a valid common-law marriage under the laws of Texas 
and she is the eligible surviving spouse of the employee.  

Eligibility for EEOICPA compensation based on cancer may be established by demonstrating that the 
employee is a member of the Special Exposure Cohort (SEC) who contracted a specified cancer after 
beginning employment at a DOE facility (in the case of a DOE employee or DOE contractor 
employee).  42 U.S.C. §§ 7384l(9)(A), 7384l(14)(A).

On April 25, 2010, the Secretary of Health and Human Services designated a class of employees as an 



addition to the SEC under § 7384l(14)(C) of EEOICPA.  This new class included all employees of 
DOE, its predecessor agencies, and its contractors and subcontractors who worked at the Nevada Test 
Site from January 1, 1963 through December 31, 1992, for a number of work days aggregating at least 
250 work days, occurring either solely under this employment or in combination with work days within
the parameters established for one or more other classes of the SEC.  This designation became effective
on .  See EEOICPA Bulletin No. 10-13 (issued ).  This addition to the SEC was not in effect when the 
district office issued its decision recommending that the claims be denied under Part B. 

The employee worked for an aggregate of at least 250 work days for a DOE contractor at the Nevada 
Test Site between and . The totality of evidence therefore demonstrates that the employee qualifies as a 
member of the SEC.  

The employee was diagnosed with bladder cancer on November 7, 2002, metastatic bone cancer on , 
lung cancer on , and metastatic liver cancer on January 16, 2007 .  Those diagnoses occurred more than
five years after he began employment at a covered facility.  Lung cancer and bone cancer are specified 
cancers when diagnosed after first exposure, as they were in his case.  20 C.F.R. § 30.5(ff)(2), (3).  
Bladder cancer is also a specified cancer when diagnosed more than five years after first exposure, as it
was in his case.  20 C.F.R. § 30.5(ff)(5)(iii)(K).  As a member of the SEC who was diagnosed with a 
specified cancer, the employee is a “covered employee with cancer.”  42 U.S.C. § 7584l(9).  The 
employee’s liver cancer is not a specified cancer because it was diagnosed as a metastatic cancer.  Liver
cancer is a specified cancer only when it is a primary cancer.  20 C.F.R. § 30.5(iii)(O).     

A covered employee, or the survivor of that employee, shall receive compensation for the disability or 
death of that employee from that employee’s occupational illness in the amount of $150,000.00.  The 
evidence of record establishes that the employee is deceased.  Part B provides that where a covered 
employee is deceased at the time benefits are to be paid, payments are to be made to the employee’s 
eligible surviving spouse if that person is living.  42 U.S.C. § 7384s(e)(1)(A).  The eligible spouse of 
an employee is the husband or wife of the employee who was married to the employee for at least one 
year immediately before the death of the employee.  42 U.S.C. § 7384s(e)(3)(A).  The Act does not 
define marriage, so the Division of Energy Employees Occupational Illness Compensation (DEEOIC) 
looks to the law of the most applicable state to determine whether a claimant was married to the 
employee.  Federal (EEOICPA) Procedure Manual, Chapter 2-1200.5.b(2) (August 2009).  If state law 
recognizes the existence of a marital relationship, that relationship must be recognized by DEEOIC in 
its adjudication of EEOICPA survivor claims.   Common-law Marriage Handbook, p. 10 (April 2010). 

[Claimant #1] claimed to be the surviving spouse of the employee based on a common-law marriage 
entered into by her and the employee in Texas. The undersigned concludes the law of is the most 
applicable law to use in determining whether [Claimant #1] was married to the employee.  recognizes 
common-law marriages contracted within its borders when three elements are satisfied concurrently.  
Those elements are:  (1) the parties agreed to be married; (2) after the agreement, they lived together in 
as husband and wife; and (3) they held themselves out to others as husband and wife.  Common-law 
Marriage Handbook, Appendix  p. 9 (April 2010).  The undersigned has considered the totality of the 
evidence including the 10-page letter submitted by [Claimant #1] describing her relationship with the 
employee, the numerous financial, legal and other documents she submitted, and the statements of 
numerous third parties.  I find the totality of the evidence establishes that [Claimant #1] and the 
employee agreed to enter into a common-law marriage on July 5, 1993, that after entering into that 
agreement they lived together in Texas as husband and wife for two periods of time (from July 5, 1993 
until approximately January 1, 1996 and from October 2000 until the employee’s death on February 3, 
2007), and that during those periods of time they held themselves out to others as husband and wife.  I 



therefore find that [Claimant #1] is the eligible surviving spouse of the employee. 

Under Part B of the Act, if there is an eligible surviving spouse of the employee, then payment shall be 
made to such surviving spouse unless there is also a child[2] of the employee who is not a recognized 
natural child or adopted child of the surviving spouse and who is a minor at the time of payment.  42 
U.S.C. § 7384s(e)(1)(F).  The evidence establishes that [Claimant #2] is a biological child of the 
employee and not a recognized natural child or adopted child of [Claimant #1].  Accordingly, because 
he is not also a minor, I find that he is not an eligible surviving child of the employee and his claim for 
survivor benefits based on the employee’s condition of lung cancer under Part B of the Act is denied. 

Therefore, [Claimant #1] is the only person to whom compensation may be paid under Part B of 
EEOICPA.  Her claim for survivor benefits based on the employee’s conditions of bladder cancer and 
lung cancer under Part B is approved for compensation in the amount of $150,000.00.  As the 
maximum benefits provided for under Part B are being paid to her based on the employee’s conditions 
of bladder cancer and bone cancer and there is no possible benefit to her in adjudicating her claim for 
the employee’s condition of metastatic liver cancer, her claim for survivor benefits based on the 
employee’s condition of metastatic liver cancer under Part B is denied. 

The statute provides that medical benefits should be provided to a covered employee with an 
occupational illness for the treatment of that covered illness.  These benefits are retroactive to the 
employee’s application date.  The evidence of record establishes that the employee is a covered 
employee with the occupational illnesses of bladder cancer and bone cancer under Part B.  He filed a 
claim for benefits based on bladder cancer and bone cancer prior to his death.  He is entitled to medical 
benefits for treatment of bladder cancer and bone cancer beginning February 1, 2005 and ending .
 Accordingly, the Estate of [Employee] is awarded medical benefits for the employee’s condition of 
bladder cancer and bone cancer beginning February 1, 2005 and ending February 3, 2007.  

A decision on the claims of [Claimant #1] and [Claimant #2] for survivor benefits under Part E of 
EEOICPA is deferred pending further development by the district office.  

William B. Talty

Hearing Representative

Final Adjudication Branch

[1] The Nevada Test Site is a covered DOE facility beginning in 1951 to the present.  Reynolds Electrical & Engineering 
Company (REECo) was a DOE contractor there from 1952 to 1995.  See Department of Energy’s weblisting at: 
http://www.hss.energy.gov/HealthSafety/FWSP/Advocacy/faclist/findfacility.cfm  (verified by FAB on July 7, 2010).

[2]  The statutory definition for the term “child” has been interpreted for the purposes of EEOICPA as meaning a biological 
child, adopted child or stepchild of an individual.  See EEOICPA Circular No. 08-08 (issued September 23, 2008).

Payment of Monetary Benefits 

Beryllium sensitivity 

EEOICPA Fin. Dec. No. 58229-2004 (Dep’t of Labor, September 17, 2004)



NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  For the reasons set forth below, the Final Adjudication Branch accepts and 
approves your claim for beryllium sensitivity. 

STATEMENT OF THE CASE

On June 7, 2004, you submitted Form EE-1, Claim for Employee Benefits under the EEOICPA, based 
on beryllium sensitivity.  You also submitted Form EE-3, Employment History for Claim under the 
EEOICPA, based on your employment at the Nevada Test Site (NTS), indicating you worked for 
EG&G from 1990 to 1991.  
A representative of the Department of Energy (DOE) verified your employment at NTS from 
September 17, 1990 to November 4, 1991.  NTS is recognized as a covered Department of Energy 
(DOE) facility from 1951 to the present.  Throughout the course of its operations, the potential for 
beryllium exposure existed at NTS, due to beryllium use, residual contamination, and decontamination 
activities.  See DOE, Office of Worker Advocacy, Facility List.  
You submitted the results of an abnormal beryllium lymphocyte proliferation test performed by 
National Jewish Medical and Research Center, dated March 27, 2004, which confirms your sensitivity 
to beryllium.  
On August 11, 2004, the Seattle district office issued a recommended decision concluding that you are 
a covered beryllium employee, as defined in § 7384l(7) of the EEOICPA, who has been diagnosed with
beryllium sensitivity, a covered occupational illness as defined by § 7384l(8)(A) of the Act.  See 42 
U.S.C. § 7384l(7), (8)(A).  The recommended decision also concluded that, pursuant to § 7384s(c) of 
the EEOICPA, you are entitled to medical benefits for the treatment and monitoring of beryllium 
sensitivity retroactive to June 7, 2004.  See 42 U.S.C. § 7384s(c)(1) and (2), 20 C.F.R. §§ 30.506, 
30.507.
On September 7, 2004, the Final Adjudication Branch received written notification that you waive any 
and all rights to file objections to the recommended decision.

FINDINGS OF FACT

1.  You filed a claim for employee benefits on June 7, 2004.  

2.  You were employed at NTS, a covered DOE site, from September 17, 1990 to November 4, 1991.

3.  You are a covered beryllium employee who was present at NTS during a period when beryllium 
dust, particles or vapor may have been present.

4.  You were diagnosed with beryllium sensitivity on March 27, 2004.

5.  The onset of beryllium sensitivity occurred after your initial exposure to beryllium during a period 
of covered employment.

CONCLUSIONS OF LAW

In order to be afforded coverage as a “covered beryllium employee,” you must show that you sustained



occupational exposure to beryllium while employed at a DOE facility, or under certain circumstances, 
while present at a DOE facility or a facility owned, operated, or occupied by a beryllium vendor, during
a period when beryllium dust, particles or vapor may have been present at such a facility.  See 42 
U.S.C. §§ 7384l(7) and 7384n(a)(1).
In addition, under § 7384l(8) of the Act, the covered beryllium employee must have medical evidence 
to show a diagnosis of beryllium sensitivity using an abnormal beryllium lymphocyte proliferation test 
(LPT) performed on either blood or lung lavage cells.  See 42 U.S.C. § 7384l(8); 20 C.F.R. § 
30.205(b).  
Based on your employment with a DOE contractor or subcontractor at NTS, you are a covered 
beryllium employee and, in the absence of substantial evidence to the contrary, you are determined to 
have been exposed to beryllium in the performance of duty.  See 42 U.S.C. §§ 7384l(7), 7384n.

You provided the results of a lymphocyte proliferation test conducted on March 27, 2004 showing that 
you have an abnormal lymphocyte transformation to beryllium sulfate.  Therefore, you have a covered 
beryllium illness as defined in § 7384l(8)(A) of the EEOICPA.  See 42 U.S.C. § 7684l(8)(A).

For the foregoing reasons, the undersigned hereby accepts your claim for beryllium sensitivity.  You are
a covered beryllium employee as defined in § 7384l(7) of the EEOICPA, diagnosed as having 
beryllium sensitivity, which is a covered occupational illness as defined by § 7384l(8)(A) of the Act.  
See 42 U.S.C. § 7384l(7), (8)(A).

The EEOICPA provides that a covered employee shall receive, in the case of beryllium sensitivity:

(1)   A thorough medical examination to confirm the nature and extent of the individual’s established 
beryllium sensitivity.

(2)   Regular medical examinations thereafter to determine whether that individual has developed 
established chronic beryllium disease.

See 42 U.S.C. § 7384s(c)(1) and (2).  

No monetary compensation is available for beryllium sensitivity.  See 42 U.S.C. § 7384s(a)(2).  At this 
time, you are not entitled to any lump sum payment provided under the Act.  See 20 C.F.R. §§ 30.506, 
30.507 and 30.508.  

The record indicates that you filed your claim for beryllium sensitivity on June 7, 2004.  The date your 
claim was filed is the date you became eligible for beryllium sensitivity monitoring, as well as medical 
benefits for the treatment of beryllium sensitivity.  See 42 U.S.C. § 7384t(d).  Therefore, you are 
entitled to medical monitoring benefits retroactive to June 7, 2004. 

Seattle, Washington

James T. Carender

Hearing Representative, Final Adjudication Branch

Death of awardee



EEOICPA Fin. Dec. No. 10078623-2009 (Dep’t of Labor, April 9, 2010)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch (FAB) concerning the above claim for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons stated below, the claim for survivor 
benefits under Part E of EEOICPA for the death of the employee is accepted.  No benefits are payable, 
however, since compensation paid to the employee after his death has not been recouped, and the 
amount of this compensation exceeds the claimant’s entitlement to survivor compensation.  

STATEMENT OF THE CASE

On August 14, 2001, [Employee] filed a Form EE-1 claiming benefits under EEOICPA for skin 
cancer.  On February 10, 2004, [Employee] also filed a request for assistance with a state workers’ 
compensation claim for skin cancer, a lung condition and hearing problems with the Department of 
Energy (DOE) under former Part D of EEOICPA.  On May 17, 2006, [Employee] also filed a Form 
EE-1 based on mantle cell lymphoma.  

On August 2, 2005, FAB issued a final decision accepting [Employee]’s claim for compensation under 
Part B for skin cancer.  On January 29, 2007, FAB also issued a final decision accepting [Employee]’s 
claim under Part E for skin cancer, and under Parts B and E for lymphoma.  On August 29, 2007, FAB 
issued a final decision denying [Employee]’s claim under Part E for his hearing loss.  On December 
27, 2007, FAB issued a final decision to accept [Employee]’s claim under Part E for chronic 
obstructive pulmonary disease (COPD).  As part of these decisions, FAB found that [Employee] was a 
DOE contractor employee at the Portsmouth Gaseous Diffusion Plant (GDP) from October 5, 1953 to 
July 1, 1985.  

On August 14, 2008, FAB issued a final decision accepting [Employee]’s claim under Part E for a 79%
whole-person impairment resulting from his covered illnesses of skin cancer, lymphoma and COPD, 
and awarding him impairment benefits in the amount of $197,500.00.  On August 28, 2008, the 
Cleveland district office received a Form EN-20 signed by [Claimant] as attorney-in-fact for 
[Employee].  Accompanying the Form EN-20 was a three-page document entitled “General Power of 
Attorney,” in which [Employee] appointed  [Claimant] as his attorney-in-fact.  On September 8, 2008,
the U.S. Department of Labor’s Counsel for Energy Employees Compensation concluded that the 
“General Power of Attorney” executed by [Employee] is legally sufficient to grant [Claimant] 
authority to execute the Form EN-20 on [Employee]’s behalf. 

On September 10, 2008, the Cleveland district office authorized payment of $197,500.00 to be 
deposited by electronic funds transfer to the National City Bank savings account of [Employee] and 
[Claimant].  

On October 2, 2008, [Claimant] filed a Form EE-2 claiming benefits under EEOICPA as the surviving 
spouse of [Employee].  She also submitted a copy of [Employee]’s death certificate, showing that he 
died on August 11, 2008 as a result of mantle cell lymphoma, and that she was his surviving spouse.  
The claimant also submitted a copy of her marriage certificate, showing that she and [Employee] were 
married on August 9, 1947. 



Since the evidence showed that [Employee] died prior to the issuance of the payment, the Cleveland 
district office sent an October 28, 2008 letter to National City Bank requesting return of the 
$197,500.00 transferred to [Employee]’s savings account via electronic funds transfer to the United 
States Treasury.  There is no record indicating that these funds have been returned to the Treasury.  On 
November 3, 2008, the Cleveland district office referred this case to the Branch of Policies, 
Regulations and Procedures for guidance on the appropriate procedures for adjudication of a claim for 
survivor compensation when payment has been issued to an employee after that employee’s death.  On 
August 14, 2009, the Branch instructed the district office to proceed with the adjudication of this claim 
for survivor benefits, noting that “if [you are] found eligible to receive compensation, there will be a 
balance of overpaid funds no matter the outcome as the maximum award [you] could receive as a 
survivor is less than the previously paid impairment award.”  

On August 26, 2009, the district office issued a recommended decision to accept the claimant’s 
survivor claim, and that she is entitled to compensation in the amount of $125,000.00 under Part E as 
[Employee]’s surviving spouse.  The district office determined, however, that because a payment in the
amount of $197,500.00 had been issued to [Employee] after his death, and that this payment had not 
been returned to the district office, an overpayment of $72,500.00 existed.  Accordingly, the district 
office concluded that survivor benefits were not payable.  

OBJECTIONS

On October 16, 2009, the claimant’s authorized representative objected to the recommended decision 
and requested a hearing, which was held on January 5, 2010.  The representative argued that the 
adjudication of [Employee]’s claim for impairment benefits was unjustifiably delayed, and that this 
delay resulted in the payment of the impairment award after [Employee]’s death.  The representative 
also introduced a timeline showing the actions taken between the time that [Employee] filed a claim 
for impairment benefits and the issuance of the final decision awarding such benefits.  (Exhibit 1).  He 
argued that because of this delay, the claimant should be entitled to receive the impairment award in 
addition to any survivor compensation due.  The authorized representative also argued that the claimant
was not at fault in the creation of any overpayment, and that collection of any overpayment should be 
waived.  

Based on the evidence in the case file, and after considering the objections to the recommended 
decision and the testimony at the oral hearing, FAB hereby makes the following:

FINDINGS OF FACT

1. On January 29, 2007 and December 27, 2007, FAB issued final decisions accepting 
[Employee]’s claim under Part E for skin cancer and lymphoma, and for COPD.  In these final 
decisions, FAB determined that [Employee] was a covered DOE contractor employee at the 
Portsmouth GDP from October 5, 1953 to July 1, 1985. 

2. [Employee] died on August 11, 2008 as a result of lymphoma.   

3. On August 14, 2008, FAB issued a final decision accepting [Employee]’s claim for a 79% 
whole-person impairment resulting from his covered illnesses of skin cancer, lymphoma and 
COPD, and awarded impairment benefits in the amount of $197,500.00   



4. On September 10, 2008, the Cleveland district office authorized payment of $197,500.00 to be 
deposited by electronic funds transfer to the National City Bank savings account of [Employee]
and [Claimant]. 

5. On October 2, 2008, [Claimant] filed a claim as the surviving spouse of [Employee]. 

6. The claimant is the surviving spouse of [Employee] and was married to him for at least one 
year prior to his death. 

Based on the above findings of fact, FAB hereby also makes the following:

CONCLUSIONS OF LAW

Part E of EEOICPA provides for payment of compensation to a survivor of a DOE contractor employee
if the evidence establishes:  (1) that the employee would have been entitled to compensation for a 
covered illness; and (2) that it is at least as likely as not that exposure to a toxic substance at a DOE 
facility was a significant factor in aggravating, contributing to, or causing the death of such employee.  
42 U.S.C. § 7385s-3.  

As found above, [Employee] qualifies as a covered DOE contractor employee because he was 
employed by a DOE contractor at a DOE facility, and has been determined to have contracted a 
covered illness, lymphoma, through exposure at a DOE facility.  Also as found above, the evidence 
establishes that it is at least as likely as not that his covered illness of lymphoma was a significant 
factor causing or contributing to his death.  Therefore, as his surviving spouse, the claimant is entitled 
to survivor compensation in the amount of $125,000.00 under 42 U.S.C. § 7385s-3(a)(1).  

The statute provides that in the event that a covered DOE contractor employee’s death occurs after the 
employee applied for compensation under Part E, but before compensation was paid, and the 
employee’s death occurred solely from a cause other than the covered illness of the employee, the 
survivor of that employee may elect to receive, in lieu of compensation under § 7385s-3(a), the amount
that the employee would have received based on impairment or wage-loss, if the employee’s death had 
not occurred before compensation was paid.   42 U.S.C. § 7385s-1(2)(b).  The implementing 
regulations further provide that “if the claimant dies before the payment is received, the person who 
receives the payment shall return it to [the Office of Workers’ Compensation Programs] for 
re-determination of the correct disbursement of the payment.  No payment shall be made until OWCP 
has made a determination concerning the survivors related to a respective claim for benefits.”  20 
C.F.R. § 30.505(c) (2009).   

EEOICPA procedures define an overpayment as “any amount of compensation paid under 42 U.S.C. §§
7384s, 7384t, 7384u, 7385s-2 or 7385s-3 to a recipient that, at the time of payment, is paid where no 
amount is payable or where payment exceeds the correct amount of compensation determined by 
DEEOIC.”  Federal (EEOICPA) Procedure Manual, Chapter 3-0800.  The procedures further set forth a
process for the review, identification, and for the issuance of decisions regarding overpayments.

In response to the objections in this matter, I note that the evidence in the case file shows that 
[Employee]’s cause of death was mantle cell lymphoma, which has been established as a covered 
illness under Part E.  As a result, the claimant may not elect to receive the impairment award to which 
[Employee] was entitled.  Since the evidence establishes that compensation was paid to [Employee] 



after his death on August 11, 2008, and this payment (which was for a sum greater than the award the 
claimant could receive as a survivor) has not been returned to OWCP, no further compensation can be 
paid until the status of any overpayment has been determined.

Accordingly, the claim for survivor benefits under Part E is accepted, but there is no entitlement to 
compensation.  

Cleveland, OH

Greg Knapp 

Hearing Representative

Final Adjudication Branch

Exclusiveness of remedy

EEOICPA Fin. Dec. No. 2597-2002 (Dep’t of Labor, July 8, 2003)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA). 

On June 6, 2003, the Jacksonville district office issued a decision recommending that you are entitled 
to medical benefits effective April 28, 2003 for colon cancer.

The district office referred the claims for skin cancer and cancer of the pyriform sinus to the National 
Institute for Occupational Safety and Health (NIOSH).  However, the pyriform sinus is part of the hypo
pharynx.  EEOICPA Bulletin No. 02-28, Effective September 5, 2002, further defines that the hypo 
pharynx is one of three parts of the pharynx.  The pharynx is a Special Exposure Cohort (SEC) cancer 
as defined in § 7384l(17)(A) of the Act, and § 30.5(dd)(5)(iii)(E) of the implementing regulations.  42 
U.S.C. § 7384l(17)(A), 20 C.F.R. § 30.5(dd)(5)(iii)(E).  Therefore, I find that [Employee] has cancer of
the pharynx, and is entitled to medical benefits for the treatment of pharynx cancer.  As the pyriform 
sinus (pharynx cancer) is an SEC cancer, there is no need for dose reconstruction by NIOSH.  The 
condition of skin cancer remains for dose reconstruction at NIOSH.

On June 16, 2003, the Final Adjudication Branch received your written notification that you waive any 
and all objections to the recommended decision.  I have reviewed the record on this claim and the 
recommended decision issued by the district office on June 6, 2003.  I find that you are a member of 
the Special Exposure Cohort, as that term is defined in § 7384l(14)(A) of the Act; and that your colon 
cancer and pharynx (pyriform sinus) cancer are specified cancers under § 7384l(17)(A) of the Act and 
§§ 30.5(dd)(5)(iii)(M) and (E) of the implementing regulations.  42 U.S.C. §§ 7384l(14)(A), 7384l(17)
(A), 20 C.F.R. §§ 30.5(dd)(5)(iii)(M), 30.5(dd)(5)(iii)(E).

A claimant is entitled to compensation one time in the amount of $150,000 for a disability from a 
covered occupational illness.  Since you were previously awarded $150,000 for lung cancer, this 
decision is for medical benefits only.  I find that the recommended decision is in accordance with the 



facts and the law in this case, and that you are entitled to medical benefits effective April 28, 2003 for 
colon cancer, and effective August 9, 2001 for pharynx cancer (pyriform sinus), pursuant to § 7384t of 
the Act.  42 U.S.C. § 7384t.

Jacksonville, FL

July 8, 2003

Jeana F. LaRock

District Manager

Final Adjudication Branch

EEOICPA Fin. Dec. No. 53272-2004 (Dep’t of Labor, March 31, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjubudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  Upon a careful review of the facts and an independent review of the record, the 
Final Adjudication Branch concludes that the evidence of record is insufficient to allow compensation 
under the Act.  Accordingly, your claim for benefits is denied. 

STATEMENT OF THE CASE

On June 27, 2002, the Final Adjudication Branch issued a Final Decision concluding that [Employee] 
(the employee) was a covered employee with chronic silicosis as defined in § 7384r of the Act (and 
therefore entitled to compensation in the amount of $150,000), and that he was entitled to medical 
benefits related to chronic silicosis retroactive to September 17, 2001, pursuant to § 7384t of the Act.  
See 42 U.S.C. § 7384t.  Payment of compensation was processed on July 25, 2002.  The Final 
Adjudication Branch also denied the employee’s claims based on chronic beryllium disease and 
asbestosis.   

On January 20, 2004, you filed a Form EE-2 (Claim for Survivor Benefits Under EEOICPA) seeking 
compensation as the spouse of the employee.  

On March 11, 2004, the Seattle district office recommended denial of your claim for benefits.  The 
district office concluded that the employee’s acceptance of compensation in the amount of $150,000 
pursuant to § 7384s(a)(1) of the Act, was in full satisfaction of all claims of or on behalf of the 
employee against the United States, a Department of Energy contractor or subcontractor, beryllium 
vendor or atomic weapons employer, or against any person with respect to that person’s performance of
a contract with the United States, that arise out of an exposure referred to in § 7385 of the Act.  See 42 
U.S.C. §§ 7384s(a)(1), 7385b.  

On March 29, 2004, the Final Adjudication Branch received written notification from you indicating 
that you waive any and all rights to file objections to the recommended decision.



FINDINGS OF FACT

1.  On September 17, 2001, the employee filed a claim for benefits under the EEOICPA based, in part, 
on the condition of chronic silicosis.  

2.  On June 27, 2002, the Final Adjudication Branch accepted the employee’s claim for chronic 
silicosis, and determined that he was entitled to compensation in the amount of $150,000 and medical 
benefits related to the treatment of chronic silicosis retroactive to September 17, 2001.

3.      Payment of compensation in the amount of $150,000 was tendered on July 25, 2002.  

4.  On January 20, 2004, you filed a claim for survivor benefits.

CONCLUSIONS OF LAW

Section 7384s(a)(1) of the Act specifically provides that “[A] covered employee, or the survivor of that 
covered employee if the employee is deceased, shall receive compensation for the disability or death of
that employee from that employee’s occupational illness in the amount of $150,000.”  See 42 U.S.C. 
§ 7384s(a)(1).  The record in this case shows that, on July 25, 2002, the employee was issued 
compensation in the amount of $150,000 based on his diagnosis of chronic silicosis, a covered 
occupational illness under the Act.  

Further § 7385b provides that the one-time payment under the Act is a full settlement of an EEOICPA 
claim:  

The acceptance by an individual of payment of compensation under Part B of this subchapter with 
respect to a covered employee shall be in full satisfaction of all claims of or on behalf of that individual
against the United States, against a Department of Energy contractor of subcontractor, beryllium 
vendor or atomic weapons employer, or against any person with respect to that person’s performance of
a contract with the United States, that arise out of an exposure referred to in section 7385 of this title.  

42 U.S.C. § 7385b.  

Since you are claiming eligibility as the surviving spouse of an employee who previously received 
$150,000 under the EEOICPA, no additional compensation is available to you.  Therefore, your claim 
must be denied.

For the above reasons, the Final Adjudication Branch concludes that the evidence of record does not 
allow compensation under the Act.  Accordingly, your claim for benefits is denied.

Seattle, Washington

Julie L. Salas

Hearing Representative, Final Adjudication Branch

Forfeiture of entitlement to



EEOICPA Fin. Dec. No. 105159-2010 (Dep’t of Labor, March 19, 2010)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning the above claims for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, FAB approves the 
claims of [Claimant #2] and [Claimant #3] under Part B of EEOICPA, and they are each awarded 
compensation in the amount of $75,000.00.  [Claimant #1]’s claim under Part B is denied.

STATEMENT OF THE CASE

On November 8, 2002, [Employee’s wife] filed a Form EE-2 claiming survivor benefits under 
EEOICPA for both the employee’s death and his lung cancer and chronic obstructive pulmonary 
disease (COPD).  By final decision dated May 12, 2009, FAB accepted her Part E claim for the 
employee’s death due to COPD, and she was awarded $125,000.00.  [Employee’s spouse] died on 
July 1, 2009, and her pending Part B claim was administratively closed.

On August 12, 2009, [Claimant #1] filed a Form EE-2 claiming benefits based on the condition of 
lung cancer with metastasis to the adrenal gland.  On September 9, 2009, [Claimant #2] and 
[Claimant #3] filed Forms EE-2 claiming benefits based on the same condition.  A Department of 
Energy (DOE) representative verified [Employee]’s employment at the site, a DOE facility, by J.A. 
Jones, a DOE contractor, from January 20, 1981 to June 10, 1981.  Dosimetry records verified 
additional employment by J.A. Jones intermittently from June 11, 1981 to December 4, 1986, and by 
H.B. Painters, another DOE contractor, from January 18, 1983 to January 19, 1983, and from January 
25, 1988 to December 14, 1988.  The site is a DOE facility from 1942 to present.[1]  The medical 
evidence submitted in support of the claim includes a cytology report dated March 11, 1997, which 
diagnosed small cell carcinoma (lung cancer).  Finally, [Claimant #1], [Claimant #2] and [Claimant 
#3] each submitted birth certificates which verify that [Employee] is their father.

To determine the probability of whether [Employee] contracted lung cancer in the performance of 
duty, the Seattle district office had referred the case to the National Institute for Occupational Safety 
and Health (NIOSH) for radiation dose reconstruction in connection with the claim filed by 
[Employee’s wife].  On July 2, 2009, the district office received the NIOSH report, and using the dose 
information provided in this report, the district office utilized the NIOSH-Interactive 
RadioEpidemiological Program (NIOSH-IREP) to calculate a 57.57% probability that [Employee]’s 
lung cancer was related to radiation exposure at the Hanford site.

On September 9, 2009, the district office received a letter from [Claimant #1], in which she stated that
on August 2, 1999 she entered a guilty plea regarding charges of having made false statements to 
obtain federal workers’ compensation.  On December 18 and 19, 2009, the district office received 
signed letters in which [Claimant #2] and [Claimant #3] each affirmed that they never filed for or 
received any settlement or award from a tort suit related to the employee’s lung cancer, they never pled
guilty to or were convicted on any charges connected with an application for or receipt of federal or 
state workers’ compensation, and have never filed for or received any payments, awards or benefits 
from a state workers’ compensation claim.  

On January 28, 2010, the Seattle district office issued a recommended decision to accept the claims of 



[Claimant #2] and [Claimant #3] for compensation under Part B, based on lung cancer, concluding 
that [Employee] was a covered employee with cancer, that the NIOSH dose estimates were completed 
in accordance with EEOICPA and its implementing regulations, and as he was a covered employee 
who is now deceased, his survivors are entitled to compensation in the amount of $150,000.00.  The 
district office determined that [Claimant #2] and [Claimant #3] are [Employee]’s only eligible 
survivors, however, because [Claimant #1]’s entitlement under EEOICPA is forfeited, based on 42 
U.S.C. § 7385i, and the district office recommended denial of her claim.  The district office determined
that [Claimant #2] and [Claimant #3] are entitled to compensation in the amount of $50,000.00 each.

On February 1, 2010, FAB received written notification from [Claimant #2] and [Claimant #3] 
indicating they waive all rights to file objections to the findings of fact and conclusions of law 
contained in the recommended decision.  On February 17, 2010, FAB received notification from 
[Claimant #1] who affirmed the same.

After considering the evidence of record, FAB  hereby makes the following:

FINDINGS OF FACT

1.      On August 12, 2009, [Claimant #1] filed a claim under Part B, and on September 9, 2009, 
[Claimant #2] and [Claimant #3] also filed claims.

2.      [Employee] was employed at the site, a DOE facility, by DOE contractors, from January 20, 
1981 to December 4, 1986, from January 18, 1983 to January 19, 1983, and from January 25, 1988 to 
December 14, 1988.

3.      [Employee] was diagnosed with lung cancer on March 11, 1997.

4.      The NIOSH-IREP calculated a 57.57% probability that [Employee]’s lung cancer was caused by 
radiation exposure at the site.

5.      [Claimant #2] and [Claimant #3] affirmed they never filed for or received any settlement or 
award from a tort suit in relation to lung cancer, have never pled guilty to or been convicted on any 
charges connected with an application for or receipt of federal or state workers’ compensation, and 
have never filed for or received any payments, awards or benefits from a state workers’ compensation 
claim. 
6.      [Claimant #2] and [Claimant #3] are [Employee]’s eligible survivors.
7.      [Claimant #1] is not entitled to compensation under Part B due to a guilty plea to making false 
statements to obtain federal workers’ compensation.
Based on the above-noted findings of fact, FAB hereby also makes the following:

CONCLUSIONS OF LAW

The regulations at § 30.111(a) state that the claimant bears the burden of proving by a preponderance of
the evidence, the existence of each and every criterion under any compensable claim category.  Proof 
by a preponderance of the evidence means that it is more likely than not that the proposition to be 
proved is true.  Subject to the exceptions expressly provided in the statute and regulations, the claimant 
also bears the burden of providing to the Office of Workers’ Compensation Programs all written 
medical documentation, contemporaneous records, or other records and documents necessary to 



establish any and all criteria for benefits set forth in the regulations.  20 C.F.R. §§ 30.110, 30.111(a) 
(2009).

In order to be afforded coverage under Part B, the claimants must establish that [Employee] was 
diagnosed with an occupational illness incurred as a result of exposure to silica, beryllium, and/or 
radiation:  cancer, beryllium sensitivity, chronic beryllium disease, and/or silicosis.  Furthermore, the 
illness must have been incurred while in the performance of duty for DOE or certain of its vendors, 
contractors, subcontractors, or for an atomic weapons employer.

As found above, the evidence of record verifies that [Employee] was employed at the site, a DOE 
facility, by DOE contractors, and that he was diagnosed with lung cancer on March 11, 1997.  FAB 
utilized NIOSH-IREP to confirm a 57.57% probability that [Employee]’s lung cancer was caused by 
radiation exposure while employed at the site.  Therefore, he is a “covered employee with cancer” and 
as he would be entitled to compensation but is now deceased, his survivors are entitled to compensation
in the amount of $150,000.00.  42 U.S.C. § 7384s(a)(1). 

[Claimant #2] and [Claimant #3] are [Employee]’s eligible surviving children as defined by 42 
U.S.C. § 7384s(e)(3)(B).  However, pursuant to 42 U.S.C. § 7385i, any individual convicted of a 
violation of any federal or state criminal statute relating to fraud in either the application for or the 
receipt of benefits under any federal or state workers’ compensation law shall forfeit any entitlement to 
benefits under EEOICPA.  [Claimant #1] entered a guilty plea regarding charges of having made false 
statements to obtain federal workers’ compensation.  Accordingly, [Claimant #1]’s claim under Part B 
is denied.  Though the district office determined that [Claimant #2] and [Claimant #3] are each 
entitled to compensation under Part B in the amount of $50,000.00, they are both awarded 
compensation in the amount of $75,000.00.

Seattle, 

Aaron M. Warren

Hearing Representative

Final Adjudication Branch 

[1] See DOE’s web listing at:  http://www.hss.energy.gov/healthsafety/FWSP/advocacy/faclist/showfacility.cfm (retrieved 
March 19, 2010).

Increase over basic survivor benefit amount payable under Part E

EEOICPA Fin. Dec. No. 3831-2005 (Dep’t of Labor, August 10, 2005)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended.  42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, the Final Adjudication 
Branch accepts and approves your claim for compensation.  



STATEMENT OF THE CASE

On August 16, 2001, you ([Claimant #1/Employee’s Spouse] and [Claimant #2]) filed a Form EE-2 
(Claim for Survivor Benefits under the EEOICPA), based on the employee’s condition of acute 
myelomonocytic leukemia.  Also, on January 26, 2005, you (Employee’s Spouse) filed a Form DOE F
350.3 (Claim Under EEOICPA, Part D-DOE State Workers’ Compensation Assistance Program), as the
surviving spouse of the employee, based on the condition of acute myelomonocytic leukemia.  Your 
claim form is considered an application for survivor compensation under Part E, 42 U.S.C. § 7385s, as 
a covered spouse of the employee.

Also submitted was a Form EE-3 (Employment History) indicating that the employee worked at the 
Los Alamos National Laboratory from February 24, 1959 to December 1, 1975, and at the Hanford site
from December 8, 1975 to May, 1981.  A representative of the Department of Energy (DOE) verified 
that the employee was employed by the University of California, a DOE contractor, at the Los Alamos 
National Laboratory from February 24, 1959 to December 1, 1975; and by Vitro Engineering Corp. 
and Exxon Nuclear, DOE contractors, at the Hanford site from December 8, 1975 to May 1, 1981.

Medical documentation was submitted including a pathology report dated May 1, 1982, which 
indicated a diagnosis of acute myelomonocytic leukemia.  

The record includes a copy of a marriage certificate showing [Employee’s Spouse] and the employee 
were married on December 18, 1968, and a copy of [Employee’s] death certificate showing they were 
married at the time of his death on December 10, 1982.  The death certificate listed his cause of death 
as pseudomonas pneumonia due to chemotherapy-induced neutropenia as a consequence of acute 
myelomonocytic leukemia (AMML).

You ([Claimant #2]) submitted a copy of your birth certificate, dated March 4, 1973, showing that 
[Employee] was your father.  You also submitted a marriage certificate documenting your most recent 
last name change to [Claimant #2’s new surname].  

To determine the probability of whether [Employee] sustained acute myelomonocytic leukemia in the 
performance of duty, the Seattle district office referred your case to the National Institute for 
Occupational Safety and Health (NIOSH) for radiation dose reconstruction in accordance with § 
30.115 of the EEOICPA  regulations.  See 20 C.F.R. § 30.115.  The district office received the final 
NIOSH Report of Dose Reconstruction dated May 6, 2005.  See 42 U.S.C. § 7384n(d).  The radiation 
dose reconstruction report indicates that an efficiency model was used for the dose reconstruction.  
NIOSH determined that the internal dose was of sufficient magnitude to consider the dose 
reconstruction complete.  That is, the calculated dose produced a probability of causation of 50% or 
greater.  The doses reported are an “underestimate” of the employee’s total occupational radiation 
dose.  NIOSH Report of Dose Reconstruction, p. 4. 

Using the information provided in this report, the Seattle district office utilized the Interactive 
RadioEpidemiological Program (IREP) to determine the probability of causation of the employee’s 
cancer and reported in its recommended decision that there was an 89.18% probability that 
[Employee’s] cancer was caused by his radiation exposure at the Los Alamos National Laboratory. 

The evidence of record includes a letter dated June 17, 2005, in which you ([Employee’s Spouse]) 
indicated that neither you nor your spouse had filed a lawsuit or received state workers’ compensation 



based on the claimed conditions.  Further you indicated that you and your spouse had no minor 
children or children incapable of self-support, who were not your natural or adopted children, at the 
time of his death.   

On July 12, 2005, the Seattle district office issued a recommended decision to accept your claim based 
on the condition of acute myelomonocytic leukemia and to award you ([Employee’s Spouse]) 
compensation in the amount of $300,000.00.  The district office concluded that the employee is a 
covered employee under 42 U.S.C. § 7384l(1)(B); and was a covered employee with cancer as that 
term is defined by 42 U.S.C. § 7384l(9)(B).  Further, the National Institute for Occupational Safety and
Health performed dose reconstruction estimates in accordance with 42 U.S.C. § 7384n(d) and 42 
C.F.R. § 82.10; and the Department of Labor completed the probability of causation calculation in 
accordance with 42 U.S.C. § 7384n(c)(3) and 20 C.F.R. § 30.213, which references Subpart E of 42 
C.F.R. Part 81.  In addition, the employee is a covered employee under 42 U.S.C. § 7385s(1), and is a 
covered employee with a covered illness as that term is defined by 42 U.S.C. § 7384s(2).

The district office determined that [Employee’s Spouse] is entitled to compensation in the amount of 
$150,000.00 per 42 U.S.C. § 7384s(a)(1), as [Employee’s Spouse] is the spouse of the employee per 
42 U.S.C. § 7384s(e)(3)(A) and 42 U.S.C. § 7385s-3(d)(1); and [Employee’s Spouse] is entitled to 
compensation in the amount of $150,000 in accordance with 42 U.S.C. § 7385s-3(a)(1), for a total 
amount of $300,000.00.  Lastly, the District Office concluded that [Claimant #2] is not entitled to 
compensation under 42 U.S.C. § 7384 or  42 U.S.C. § 7385s as she is the child of [Employee’s 
Spouse] and the employee.

On July 19, 2005, the Final Adjudication Branch received written notification from you ([Employee’s 
Spouse] and [Claimant #2]) indicating that you waive all rights to file objections to the findings of 
fact and conclusions of law pertaining to the award of benefits in the recommended decision.  

FINDINGS OF FACT

1.         On August 16, 2001, you ([Employee’s Spouse] and [Claimant #2]) filed a claim for survivor 
benefits with the Department of Labor. 
2.         On January 26, 2005, you ([Employee’s Spouse]) filed a claim for survivor benefits with the 
Department of Energy.
3.         The employee worked for University of California at Los Alamos National Laboratory, a 
covered DOE facility, from February 24, 1959 to December 1, 1975; and for Vitro Engineering Corp. 
and Exxon Nuclear at the Hanford facility from December 8, 1975 to May 1, 1981.  
4.         The employee was diagnosed with acute myelomonocytic leukemia on May 1, 1982, after 
starting work at a DOE facility.  
5.         The NIOSH Interactive RadioEpidemiological Program indicated an 89.18% probability 
that the employee’s cancer was caused by radiation exposure at the Los Alamos National 
Laboratory. 
6.         The employee’s cancer was at least as likely as not related to his employment at a Department 
of Energy facility.
7.         You ([Employee’s Spouse]) were married to the employee on December 18, 1968, and you 
were the employee’s spouse at the time of his death.  
8.         You ([Claimant #2]) are a child of the employee and were an adult at the time of his death.
9.         The death certificate lists the cause of [Employee’s] death as pseudomonas pneumonia due to 
chemotherapy-induced neutropenia as a consequence of acute myelomonocytic leukemia (AMML).
10.       The evidence of record supports a causal connection between the employee’s death due to lung 



cancer and his exposure to radiation and/or a toxic substance at a DOE facility.  
CONCLUSIONS OF LAW

Section 30.316(a) of the EEOICPA regulations provides that, if the claimant waives any objections to 
all or part of the recommended decision, the Final Adjudication Branch may issue a final decision 
accepting the recommendation of the district office, either in whole or in part.  20 C.F.R. § 30.316(a).  
You waived your right to file objections to the findings of fact and conclusions of law pertaining to the 
award of benefits in the recommended decision. 

The Final Adjudication Branch calculated the probability of causation for the employee’s acute 
myelomonocytic leukemia using the NIOSH IREP software program, confirming that there is an 
89.18% probability that the employee’s cancer was caused by radiation exposure while employed at the
Los Alamos National Laboratory.  See 42 C.F.R. § 81.20 et seq.  Thus, the evidence shows that the 
employee’s acute myelomonocytic leukemia was at least as likely as not related to his employment at 
the Los Alamos National Laboratory.

Under the EEOICPA, eligibility is based on survivorship status.  If an employee is survived by a 
spouse, children are not eligible under Part B.  See 42 U.S.C. §§ 7384s(e)(1)(A), (3)(A).  Further, if the 
child is an adult child of the employee at the time of death, the child is not eligible for compensation 
under Part E.  See 42 U.S.C. § 7385s-3(c).  The evidence of record indicates the employee was 
survived by a spouse ([Employee’s Spouse]); therefore, [Claimant #2] is not an eligible survivor.

The evidence of record establishes that the employee was diagnosed with acute myelomonocytic 
leukemia, an “occupational illness” as defined by 42 U.S.C. § 7384l(15).  The employee was a covered 
employee under 42 U.S.C. § 7384l(1)(B), and was a covered employee with cancer as that term is 
defined by 42 U.S.C. § 7384l(9)(B).  You ([Employee’s Spouse]) are the employee’s eligible surviving
spouse as defined by 42 U.S.C. § 7384s(e)(3)(A) and you are entitled to compensation benefits in the 
amount of $150,000.00 pursuant to 42 U.S.C. § 7384s(a)(1).  

Further, the evidence of record also establishes that the employee was diagnosed with a “covered 
illness,” acute myelomonocytic leukemia, as defined by 42 U.S.C. § 7385s(2).  The employee 
contracted that “covered illness” through exposure to radiation at a DOE facility pursuant to 42 U.S.C. 
§ 7385s-4(a).  The employee was a DOE contractor employee as defined by 42 U.S.C. § 7385s(1).  

The employee had wage-loss for a period of more than 10 calendar years, but less than 20 calendar 
years.  He passed away at age 49, 16 years prior to his normal retirement age of 65, and there was an 
aggregate period of not less than 10 years before the employee attained normal retirement age (for 
purposes of the Social Security Act) that he died, and the employee did not have an annual wage.  You 
are the employee’s eligible surviving spouse as defined by 42 U.S.C. § 7385s-3(d)(1), and you are 
entitled to compensation benefits in the amount of $150,000.00 pursuant to 42 U.S.C. § 7385s-3(a)(2) 
(Category Two).  Accordingly, you are entitled to compensation in the full amount of $300,000.00. 

Seattle, Washington,

Rosanne M. Dummer, District Manager

Final Adjudication Branch 

EEOICPA Fin. Dec. No. 10036412-2006 (Dep’t of Labor, June 13, 2007)



NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning the above claim for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the claim for 
compensation filed by [Claimant] is accepted under Part E and she is awarded $125,000.00 plus an 
additional $25,000.00 in survivor benefits.

STATEMENT OF THE CASE

On July 1, 2005, [Claimant] filed a claim for survivor benefits under Part E of EEOICPA as the spouse
of the employee.  She identified heart bypass surgery and diabetes, Type II, as the conditions resulting 
from the employee’s work at a Department of Energy (DOE) facility.  A representative from DOE 
verified the employee’s work as a physicist for the University of California at the Lawrence Livermore 
National Laboratory (LLNL) from September 1, 1955 to July 25, 1988, and that he was also present at 
the Nevada Test Site, the Salmon Site, the Gasbuggy Site and Amchitka Island.[1]

The evidence of record includes a June 20, 1985 electrocardiogram report in which Dr. Calder Burton 
diagnosed an anteroseptal myocardial infarction.  It also includes a January 20, 1986 consultation 
report in which Dr. Rory O’Connor related a history of diabetes mellitus, LLNL medical records with a
diagnosis of diabetes mellitus as early as November 4, 1976, and a June 18, 1985 hospital record noting
the [Employee] was admitted on June 18, 1985 for diabetes mellitus, angina pectoris and coronary 
artery disease.

A copy of the employee’s death certificate showed that he died on July 29, 1988 at the age of 54, and 
that [Claimant] was the employee’s spouse at the time of his death.  A copy of a marriage certificate 
indicates that [Claimant] and the employee were married on September 1, 1956.  The death certificate,
signed by Dr. M.T. McEneny, identified the immediate cause of the employee’s death as myocardial 
infarction and coronary artery disease.  Based on the employee’s date of birth of March 22, 1934, his 
normal retirement age under the Social Security Act would have been 65.

On July 26, 2006, FAB issued a final decision and remand order, denying the claim filed by 
[Employee’s Daughter] on the ground that she was an ineligible survivor and vacating and remanding 
the decision denying [Claimant]’s claim under Part E.  FAB directed the district office to further 
develop the likelihood of the employee’s exposure to carbon disulfide, and further explore the link 
between his heart conditions and his LLNL employment.

Source documents in the U.S. Department of Labor’s Site Exposure Matrices (SEM) show that carbon 
disulfide and lead were present at LLNL.  The SEM is a database of occupational categories, the 
locations where those occupational categories would have performed their duties, a list of process 
activities at the facility and the locations where those processes occurred, a list of toxic substances and 
the locations where those toxic substances were located, and a list of medical conditions and the toxic 
substances associated with those conditions.  SEM did not show a connection between the toxic 
substances of carbon disulfide and lead and the employee’s heart conditions.

On August 15, 2006, the district office referred the file to a District Medical Consultant (DMC) to 
determine if the employee’s work history and potential exposure to toxic substances at a DOE facility 
show that it is “at least as likely as not” that the toxic substances were a significant factor in causing, 



contributing to, or aggravating his coronary artery disease, myocardial infarction or diabetes mellitus.  
In a September 2, 2006 report, the DMC concluded that, pending further information on the employee’s
exposure to carbon disulfide, the medical evidence of record did not establish that it was “at least as 
likely as not” that exposure to toxic substances was a significant factor in causing, contributing to, or 
aggravating the employee’s coronary artery disease, myocardial infarction or diabetes mellitus.

On October 1, 2006, the district office forwarded a synopsis of the claim to an Industrial Hygienist for 
an opinion on the parameters of the employee’s exposure to carbon disulfide and lead while he was 
employed as a physicist at LLNL or while he was present on site at the Nevada Test Site, Salmon Site, 
Gasbuggy Site and Amchitka Island.  On December 7, 2006, the district office followed up by referring
the entire file to the Industrial Hygienist for this purpose.

On November 6, 2006, the district office sent [Claimant] a letter requesting factual or medical 
evidence which would establish that the employee’s coronary artery disease, myocardial infarction or 
diabetes mellitus have a known link to exposure to toxic substances.  On December 6, 2006, the district
office received her submission of medical studies indicating that exposure to carbon disulfide 
contributes to atherosclerotic disease.  [Claimant]’s authorized representative stated that the 
employee’s job duties as a physicist at LLNL in the 1970s required him to work in the area of a shale 
oil retort, a process that results in the release of carbon disulfide in excess of the threshold level for 
exposure.

On February 28, 2007, the district office received a report in which the Industrial Hygienist concluded 
that the employee’s duties as a physicist did not involve work that would have exposed him to lead.  
The Industrial Hygenist noted that LLNL was tasked with researching and developing methods for the 
extraction (or “retorting”) of oil shale in the 1970s, and that LLNL focused in particular on 
underground methods of production and extraction.  The Industrial Hygenist determined that the 
employee’s expertise in the physics of chimney formation, underground chamber formation and 
stability made it likely that he would have been involved in the gas production research and the shale 
oil research, both on site and off.  The employee’s exposure to carbon disulfide and other 
sulfur-containing chemicals would have been low to moderately high during the time he spent 
operating shale oil retort facilities, and would not have been during major periods of each year.  The 
primary route for exposure was through inhalation.

On April 4, 2007, the district office forwarded the Industrial Hygenist’s report to the DMC.  On April 
12, 2007, the DMC determined that, given the employee’s work history and exposure to carbon 
disulfides, it was “at least as likely as not” that the exposures were a significant factor in causing, 
contributing to, or aggravating the employee’s claimed conditions of coronary artery disease and 
myocardial infarction.  The DMC also determined that there is no known toxic exposure that would be 
a significant factor in causing, contributing to, or aggravating the employee’s claimed condition of 
diabetes mellitus.

On April 27, 2007, the Jacksonville district office issued a recommended decision finding that the 
employee was employed at a DOE facility by DOE contractors; that the employee’s death was caused 
by coronary artery disease and myocardial infarction; that the employee’s normal retirement age would 
have been 65, and that it was “at least as likely as not” that the employee contracted his conditions of 
coronary artery disease and myocardial infarction through work-related exposure to a toxic substance at
a DOE facility under Part E.   The district office also recommended that [Claimant] be awarded 
$125,000.00 plus an additional $25,000.00 in survivor benefits under Part E of EEOICPA.



On May 14, 2006, FAB received [Claimant]’s signed waiver of her right to object to any of the 
findings of fact or conclusions of law contained in the recommended decision.  On the same date, the 
district office received her signed statement advising that neither she nor the employee had filed any 
lawsuits or received any settlements or awards in connection with the conditions claimed under 
EEOICPA, and that neither she nor the employee had ever filed for or received an award of state 
workers’ compensation for the claimed conditions.

Following a review of the evidence of record, the undersigned hereby makes the following:

FINDINGS OF FACT

1. On July 1, 2005, [Claimant] filed a claim for survivor benefits under Part E of EEOICPA as the
spouse of the employee.  

2. [Claimant] identified heart bypass surgery and diabetes, Type II, as the conditions resulting 
from the employee’s work at a DOE facility. 

3. The employee worked as a physicist for the University of California at LLNL from September 
1, 1955 to July 25, 1988, and he was also present at the Nevada Test Site, the Salmon Site, the 
Gasbuggy Site and Amchitka Island. 

4. On June 18 and 20, 1985, the employee was diagnosed with coronary artery disease and a 
myocardial infarction.  On November 4, 1976, the employee was diagnosed with diabetes 
mellitus.  These dates are after he began work at a covered DOE facility. 

5. The employee died on July 29, 1988 at the age of 54 and the immediate cause of the employee’s
death was coronary artery disease and myocardial infarction. 

6. [Claimant] was married to the employee on September 1, 1956, and she was the employee’s 
spouse at the time of his death. 

7. On April 12, 2007, a DMC concluded that it was “at least as likely as not” that the employee’s 
exposures to toxic substances at DOE facilities were a significant factor in causing, contributing
to, or aggravating the employee’s claimed conditions of coronary artery disease and myocardial 
infarction.  

8. The DMC also determined that there is no known toxic exposure that would be a significant 
factor in causing, contributing to, or aggravating the employee’s claimed condition of diabetes 
mellitus. 

9. The employee’s normal retirement age would have been 65, based on his birth date of March 
22, 1934.  As he died at age 54, the employee died more than ten years but less than 20 years 
before his normal retirement age. 

10.Neither [Claimant] nor the employee have ever filed a lawsuit or received a payment from a 
lawsuit, or ever filed for or received any state workers’ compensation benefits for the conditions
claimed under EEOICPA. 



Based on these facts, the undersigned makes the following: 

CONCLUSIONS OF LAW

Section 30.316(a) of the EEOICPA regulations provides that if the claimant waives any objections to all
or part of the recommended decision, FAB may issue a final decision accepting the recommendation of 
the district office, either in whole or in part.  20 C.F.R. § 30.316(a).  [Claimant] has waived her rights 
to file objections to the findings of fact and conclusions of law in the recommended decision.

Part E of EEOICPA provides compensation and medical benefits to DOE contractor employees 
determined to have contracted a covered illness through exposure to toxic substances at a DOE 
facility.  The term “covered illness” means an illness or death resulting from exposure to a toxic 
substance.  42 U.S.C. § 7385s(2).  The employee’s work for the University of California at LLNL from 
September 1, 1955 to July 25, 1988 establishes that the employee was a DOE contractor employee, as 
defined by 42 U.S.C. § 7384l(11).

In order to be entitled to benefits under Part E of EEOICPA, [Claimant] must provide medical 
evidence that establishes a specific diagnosis and the date of that diagnosis.  She must also submit 
evidence that establishes a reasonable likelihood of [Employee]’s occupational exposure to a toxic 
substance at a DOE facility prior to the diagnosis of the claimed condition.  Finally, she must establish 
that there is a relationship between his exposure to a toxic substance and the claimed medical condition
such that it can be concluded that exposure to a toxic substance during employment by a DOE 
contractor at a DOE facility was “at least as likely as not” a significant factor in aggravating, 
contributing to, or causing the claimed medical condition.  See 42 U.S.C. § 7385s-4(c), 20 C.F.R. §§ 
30.230 to 30.232. 

The survivor of a DOE contractor employee will receive $125,000.00 if the employee would have been
entitled to compensation under § 7385s-4 for a covered illness, and it is at least as likely as not that 
exposure to a toxic substance at a DOE facility was a significant factor in aggravating, contributing to, 
or causing the death of such employee.  42 U.S.C. § 7385s-3(a)(1).

As noted above, the file was submitted to a DMC who gave his opinion that, based on information 
received from an Industrial Hygenist about the employee’s exposure to carbon disulfide in the course of
his employment at a DOE facility, it was “at least as likely as not” that the exposures were a significant 
factor in causing, contributing to, or aggravating the employee’s claimed conditions of coronary artery 
disease and myocardial infarction.  The DMC also concluded that there is no known toxic exposure that
would be a significant factor in causing, contributing to, or aggravating the employee’s claimed 
condition of diabetes mellitus.

Based upon the totality of evidence including the employee’s employment history, his medical 
evidence of record, and the DMC’s report, FAB concludes that the evidence of record establishes that it
is “at least as likely as not” that the employee’s occupational exposure to a toxic substance during 
covered employment was a significant factor in aggravating, contributing to, or causing the employee’s
myocardial infarction and coronary artery disease.  The evidence of record is not sufficient to establish 
that it is “at least as likely as not” that the employee’s work exposure to a toxic substance during 
covered employment was a significant factor in aggravating, contributing to, or causing the employee’s
diabetes mellitus.  See 42 U.S.C. § 7385s-4(c)(1).



The evidence of record therefore establishes that the employee was a DOE contractor employee, and 
that he was diagnosed with coronary artery disease and myocardial infarction, which are both “covered 
illnesses” as defined by 42 U.S.C. § 7385s(2).  The employee contracted the covered illnesses through 
exposure to a toxic substance at a DOE facility.  Therefore, he would have been entitled to benefits 
under § 7385s-4 for a covered illness.  The employee died on January 13, 1993 and the immediate 
cause of the employee’s death was listed as coronary artery disease and myocardial infarction.  This is 
sufficient to establish that it is “at least as likely as not” that exposure to a toxic substance at a DOE 
facility was a significant factor in aggravating, contributing to, or causing the employee’s death.

Eligibility for survivor benefits under Part E is delineated at 42 U.S.C. § 7385s-3(c)(1), which provides
that such benefits shall be paid to the “covered spouse,” if alive at the time of payment.  Part E defines 
a “covered spouse” as a “spouse of the employee who was married to the employee for at least one year
immediately before the employee’s death.”  42 U.S.C. § 7385s-3(d)(1).  [Claimant] was married to the
employee for at least one year immediately before his death and she is therefore his “covered spouse.”  
Therefore, she is entitled to $125,000.00 in basic survivor benefits for the employee’s death due to the 
covered illnesses of coronary artery disease and myocardial infarction. 

Under Part E of EEOICPA, the survivor of a covered employee is eligible to receive additional survivor
benefits of $25,000.00 if there was an aggregate period of not less than 10 years before the employee 
attained his or her normal retirement age, during which as the result of any covered illness contracted 
by that employee through exposure to a toxic substance at a DOE facility the employee’s annual wage 
did not exceed 50% of the employee’s average annual wage.  The employee in this case died at age 54.
 Under the Social Security Act, the normal retirement age for an employee born on March 22, 1934 is 
65.  See Federal (EEOICPA) Procedure Manual, Chapter E-800(3)(d)(September 2005).  Therefore, 
[Claimant] is entitled to additional survivor benefits of $25,000.00.

Accordingly, [Claimant]’s claim based on the employee’s death due to coronary artery disease and 
myocardial infarction is accepted, and she is awarded $125,000.00 in basic survivor benefits and an 
additional $25,000.00, for a total award of $150,000.00.  [Claimant]’s claim based on the employee’s 
death due to diabetes mellitus is denied under Part E.  

Washington, DC

Carrie A. Rhoads

Hearing Representative

Final Adjudication Branch

[1] LLNL was a covered DOE facility beginning in 1950 to the present.  DOE and the University of California jointly 
operate the site.  The Nevada Test Site in Mercury, Nevada is a covered DOE facility from 1951 to the present.  The Salmon
Site was a covered DOE facility from 1964 to 1972.  The Gasbuggy Site was a covered DOE facility from 1967 to 1973, 
1978, and 1998 to the present (remediation).  Amchitka Island was a covered DOE facility beginning in 1951 to the 
present.  See DOE’s facility listings at http://www.hss.energy.gov/healthsafety/FWSP/advocacy/faclist/findfacility.cfm 
(visited  June 12, 2007).

Maximum amounts payable

EEOICPA Fin. Dec. No. 9813-2007 (Dep’t of Labor, January 25, 2007)



NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA or the Act), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the FAB accepts and 
approves your claim for compensation in the amount of $150,000.00 under Part B and $125,000.00 
under Part E, with an additional $25,000.00 awarded under Part E for wage-loss.

STATEMENT OF THE CASE

On September 10, 2001, you filed a Form EE-2 under Part B as the surviving spouse of [Employee], 
indicating that he was diagnosed with kidney cancer as the result of his employment at a Department of
Energy (DOE) facility.  You filed a new Form EE-2 on May 24, 2006, under Part B and Part E of the 
EEOICPA, based on the conditions of renal, bone, lung and brain cancers. 

You submitted a Form EE-3 (Employment History), indicating that [Employee] was employed at the 
Nevada Test Site (NTS) from 1961 to 1976.  The DOE confirmed that [Employee] was employed at 
the NTS by Reynolds Electrical & Engineering Company, Inc. (REECo), a DOE contractor, from 
December 4, 1961 to January 21, 1963, from February 19, 1965 to June 3, 1970, and from April 19, 
1971 to July 14, 1972.

You submitted medical evidence in support of your claim, including a pathology report concerning 
tissue from a left upper lung lobectomy performed on January 9, 1974, in which Dr. F. Ali and Dr. J. 
Mirra diagnosed clear cell carcinoma, with the origin most likely from a kidney primary.  In a 
pathology report concerning the right kidney which was excised on March 4, 1974, Dr. M. Janssen and 
Dr. Mirra confirmed a diagnosis of well-differentiated metastatic renal cell carcinoma.

You submitted a copy of a marriage certificate showing that [Employee] and you ([Employee’s wife]) 
were married on March 12, 1945.  A copy of [Employee]’s death certificate showed that his date of 
birth was August 26, 1922, and that you were married to him at the time of his death on March 17, 
1977.  The death certificate, signed by Dr. Russell Miller, listed [Employee]’s cause of death as 
hypernephroma of the kidney with metastases.  You also submitted documentation evidencing your 
name change from [Employee’s last name] to [Employee’s wife’s current last name].

On January 10, 2002, the Seattle district office referred the case to the National Institute for 
Occupational Safety and Health (NIOSH) to determine whether [Employee]’s renal cancer was “at 
least as likely as not” related to his covered employment.  However, the case was returned on August 
7, 2006, based on the designation on June 26, 2006 by the Secretary of Health and Human Services 
(HHS) of certain NTS employees as an addition to the Special Exposure Cohort (SEC).

On October 31, 2006, the Seattle district office recommended that your claim for survivor benefits be 
accepted.  The district office concluded that under Part B, [Employee] is a member of the SEC and he 
was diagnosed with renal cell carcinoma, which is a specified cancer under the Act.  The district office 
further concluded that a DOE contractor employee that is entitled to compensation for an occupational 
illness under Part B is treated for purposes of Part E as a determination that the employee contracted 
that illness through exposure at a DOE facility.  The district office concluded that, as [Employee] is 
now deceased as a result of the accepted condition of renal cancer, you, as his eligible survivor, are 
entitled to receive the basic survivor benefit of $150,000.00 under Part B, $125,000.00 under Part E, 



plus an additional $25,000.00 under Part E because [Employee] died not less than 10 years before 
attaining his normal retirement age of 65, for total compensation in the amount of $300,000.00.  The 
district office noted that no determination on your claim for survivor benefits for the conditions of 
bone, lung, and brain cancers would be made since you were being awarded the maximum possible 
survivor benefits under the Act.

On October 31, 2006, the Seattle district office received a signed, dated statement from you indicating 
that neither you nor [Employee] had ever filed for or received any settlement or award from a tort suit 
related to the claimed exposure to radiation; that neither you nor [Employee] had ever filed for or 
received any payments, awards or benefits from a state workers’ compensation claim in relation to any 
of the claimed conditions; that neither you nor [Employee] had ever pled guilty to or been convicted of
any charges connected with an application for or receipt of federal or state workers’ compensation; and 
that [Employee] did not have children under the age of 18 or under the age of 23 and enrolled in school
full-time from age 18, or children incapable of self-support, at the time of his death.  

On November 7, 2006, the FAB received written notification from you indicating that you waive all 
rights to file objections to the findings of fact and conclusions of law contained in the recommended 
decision.

After considering the evidence of record, the FAB hereby makes the following:

FINDINGS OF FACT

1.         You filed a claim for survivor benefits under Part B of EEOICPA on September 10, 2001, and 
under Parts B and E on May 24, 2006.

2.         You are the surviving spouse of the employee, [Employee], and were married to him for at least
one year immediately prior to his death.

3.         [Employee] was employed at the NTS, a covered DOE facility, with REECo, a DOE contractor,
for an aggregate of at least 250 work days, between the dates of January 27, 1951 and December 31, 
1962; specifically, from December 4, 1961 to January 21, 1963; as well as from February 19, 1965 to 
June 3, 1970; and from April 19, 1971 to July 14, 1972.  This employment qualifies [Employee] as a 
member of the SEC.

4.         [Employee] was diagnosed with renal cancer, which is a specified cancer under EEOICPA, on 
January 9, 1974, after starting work at a DOE facility. 

5.         [Employee] was born on August 26, 1922, and his normal retirement would have been at age 
65.  He died on March 17, 1977, at the age of 54, not less than 10 years prior to his normal retirement 
age.

6.         The evidence of record supports a causal connection between the employee’s death due to 
metastatic renal cancer and his exposure to radiation at a DOE facility.  

7.         Neither you nor [Employee] had ever filed for or received any settlement or award from a tort 
suit related to the claimed exposure to radiation; neither you nor [Employee] had ever filed for or 
received any payments, awards or benefits from a state workers’ compensation claim in relation to any 



of the claimed conditions; neither you nor [Employee] had ever pled guilty to or been convicted of any
charges connected with an application for or receipt of federal or state workers’ compensation; and 
[Employee] did not have any children under the age of 18 or under the age of 23 and enrolled in school
full-time from age 18, or children incapable of self-support, at the time of his death.  

Based on the above noted findings of fact, the FAB hereby also makes the following:

CONCLUSIONS OF LAW
Section 30.316(a) of the EEOICPA regulations provides that, if the claimant waives any objections to 
all or part of the recommended decision, the FAB may issue a final decision accepting the 
recommendation of the district office, either in whole or in part.  See 20 C.F.R. § 30.316(a).  You 
waived your right to file objections to the findings of fact and conclusions of law contained in the 
recommended decision issued on your claim for compensation benefits under the EEOICPA.   

On June 26, 2006, the Secretary of HHS designated a class of certain employees as an addition to the 
SEC, i.e., DOE employees or DOE contractor or subcontractor employees who worked at the NTS 
from January 27, 1951 through December 31, 1962, for a number of work days aggregating at least 250
work days, either solely under this employment or in combination with work days within the 
parameters (excluding aggregate work day requirements) established for other classes of employees 
included in the SEC, and who were monitored or should have been monitored.  This SEC became 
effective July 26, 2006.  

The employment evidence is sufficient to establish that the employee was employed at the NTS for an 
aggregate of at least 250 work days of covered SEC employment, specifically, from December 4, 1961 
to January 21, 1963; as well as from February 19, 1965 to June 3, 1970; and from April 19, 1971 to 
July 14, 1972.  

The employee was a member of the SEC pursuant to § 7384l(14) of the Act, who was diagnosed with 
renal cancer, which is a specified cancer under 20 C.F.R. § 30.5(ff)(4); and is, therefore, a “covered 
employee with cancer” under § 7384l(9)(A) of the Act.  See 42 U.S.C. §§ 7384l(14) and 7384l(9)(A); 
20 C.F.R. § 30.5(ff)(4).  Further, you are the surviving spouse of the employee under 42 U.S.C. § 
7384s(e)(1)(A) and you are entitled to compensation in the amount of $150,000.00.  See 42 U.S.C. §§ 
7384s(e)(1)(A), 7384s(a)(2).

The determination that a DOE contractor employee is entitled to compensation under Part B is treated 
for purposes of Part E that the employee contracted that illness through exposure at a DOE facility.  
See 42 U.S.C. § 7385s-4(a).  

The evidence of record establishes that the employee was a “covered DOE contractor employee” as 
defined by § 7385s(1) in accordance with § 7385s-4(a); and the employee was diagnosed with a 
“covered illness,” metastatic bone cancer, as defined by § 7385s(2).  Further, it is at least as likely as 
not that exposure to a toxic substance at a DOE facility was a significant factor in aggravating, 
contributing to, or causing the death of the employee.  You are the employee’s covered spouse as 
defined by § 7385s-3(d)(1).  As your spouse died at the age of 54, which is not less than at least 10 
years before his normal retirement age of 65, you are then entitled, pursuant to 42 U.S.C. § 7385s-3(a)
(2), to compensation in the amount of $150,000.00.  See 42 U.S.C. §§ 7385s(1), 7385s(2), 7385s-4(a), 
7385s-3(d)(1) and 7385s-3(a)(2).      



Accordingly, you are entitled to total compensation in the amount of $300,000.00.  No adjudication of 
your claim for survivor benefits for the conditions of bone, lung, and brain cancers will be rendered, as 
you are being awarded the maximum possible survivor benefits under the Act.  See 20 C.F.R. § 
30.506(b); 42 U.S.C. § 7385s-3(b).

Seattle, WA

Keith Klose, Hearing Representative

Final Adjudication Branch 

EEOICPA Fin. Dec. No. 105471-2009 (Dep’t of Labor, October 8, 2009)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) on the above claim under the Energy 
Employees Occupational Illness Compensation Program Act of 2000, as amended (EEOICPA), 
42 U.S.C. § 7384 et seq.  For the reasons set forth below, the claim under Part B of EEOICPA for 
survivor benefits is denied.  The claim under Part E for the employee’s whole body impairment is 
accepted in the amount of $12,500.00.

STATEMENT OF THE CASE

On October 9, 2001, [Employee] filed a Form EE-1, claiming under Part B for his bladder cancer.  
Medical records, including pathology reports, confirmed that the employee was diagnosed with bladder
cancer on April 16, 1993, as well as a squamous cell carcinoma of the left ear on June 8, 1999, and 
squamous cell carcinoma of the right cheek on August 20, 2003.

The employee submitted a Form EE-3, on which he stated that he wore a dosimetry badge while 
working for the Union Carbide Corporation, a Department of Energy (DOE) contractor, from 
September 3, 1945 to July 31, 1981.  DOE confirmed the employee’s employment for Carbon and 
Carbon Chemicals Company (a former name of Union Carbide) at the Oak Ridge Gaseous Diffusion 
Plant (K-25) in Oak Ridge, Tennessee, from September 17, 1945 to January 28, 1947, and from July 
25, 1947 to July 31, 1981.

On July 3, 2002, FAB issued a final decision accepting the employee’s claim under Part B as a member
of the Special Exposure Cohort (SEC) with bladder cancer, and awarded him $150,000.00 and medical 
benefits for that illness.  On January 17, 2006, FAB issued another final decision under Part B, 
accepting the employee’s claim and awarding him medical benefits for his squamous cell carcinomas 
of the left ear and right cheek on the ground that those cancers were “at least as likely as not” (a 50% or
greater probability) related to radiation exposure.  And on July 11, 2008, FAB issued a final decision 
accepting the employee’s claim and awarding him medical benefits under Part E of EEOICPA for the 
same conditions—bladder cancer and squamous cell carcinoma of the left ear and right cheek.

On July 30, 2008, the employee requested impairment benefits for his covered illnesses under Part E of
EEOICPA.  However, he died on November 17, 2008, prior to the adjudication of his impairment 
claim.  



On December 11, 2008, [Claimant] submitted a Form EE-2 to the district office, claiming for survivor 
benefits under Parts B and E of EEOICPA.  In support of her claim, [Claimant] submitted a marriage 
certificate showing that she married the employee on April 10, 1950, and the employee’s death 
certificate showing his cause of death as fractures of the first and second cervical vertebrae.  The death 
certificate also indicated that [Claimant] was the employee’s spouse on the date of his death.  

As specified under Part E, permanent impairment is defined as a decreased function in a body part(s) or
organ(s) established by medical evidence as the result of the covered employee contracting a covered 
illness through exposure to a toxic substance at a DOE facility.  In a letter dated May 16, 2009, 
[Claimant] requested that the district office proceed with the impairment portion of her claim.  By 
letter dated July 13, 2009, [Claimant]’s authorized representative requested that the impairment rating 
be performed by a district medical consultant (DMC).  Therefore, the case was referred to a DMC for 
an impairment rating.  In his report dated August 3, 2009, the DMC opined that the employee had 
reached maximum medical improvement for his conditions of bladder and skin cancers and had a 
whole body impairment rating for the accepted conditions of bladder cancer and skin cancers of 5%.

On September 2, 2009, the district office issued a recommended decision, concluding that under Part E,
[Claimant] is entitled to $12,500.00 for the employee’s 5% whole body impairment due to his bladder 
cancer and skin cancers.  The total percentage points were multiplied by $2,500 to calculate the amount
of the recommended award.  The district office also recommended denial of [Claimant]’s claim under 
Part B since the employee had previously received the compensation benefits payable under that Part.

On September 9, 2009, the Final Adjudication Branch received written notification that [Claimant] 
waived any and all objections to the recommended decision.  After reviewing the evidence in the case 
file, FAB hereby makes the following:

FINDINGS OF FACT

1. On October 9, 2001, the employee filed a claim for benefits under EEOICPA. 

2. The employee was diagnosed with bladder cancer, squamous cell carcinoma of the left ear, and 
skin cancer of the right cheek. 

3. FAB issued a final decision under Part B that awarded the employee the full amount of 
monetary benefits payable for his bladder cancer, squamous cell carcinoma of the left ear and 
skin cancer of the right cheek.  It also issued a final decision awarding the employee medical 
benefits under Part E for those same conditions. 

4. The employee filed a request for impairment benefits, but died prior to the adjudication of that 
request.  His cause of death was listed as cervical fractures of that C1 and C2 vertebrae. 

5. [Claimant] filed a claim for survivor benefits and established that she was the employee’s 
spouse at the time of death and had been married to him for at least one year prior to that date. 

6. The medical evidence establishes that prior to his death, the employee had reached maximum 
medical improvement and had a whole body impairment due to his bladder and skin cancers of 
5%. 



Based on the above-noted findings of fact, FAB hereby also makes the following:

CONCLUSIONS OF LAW

The regulations provide that within 60 days from the date the recommended decision is issued, the 
claimant must state, in writing, whether he or she objects to any of the findings of fact and/or 
conclusions of law contained in such decision and whether a hearing is desired.  20 C.F.R. § 30.310(a) 
(2009).  If the claimant does not file a written statement that objects to the recommended decision 
and/or requests a hearing within the period of time allotted, or if the claimant waives any objections to 
the recommended decision, FAB may issue a decision accepting the recommendation of the district 
office.  20 C.F.R. § 30.316(a).

[Claimant] meets the definition of a survivor under Part B and Part E of the Act.  42 U.S.C. §§ 
7384s(e)(3)(A), 7385s-3(d)(1).  However, with respect to her survivor claim under Part B, the record 
establishes that the employee already received the lump-sum benefit of $150,000.00 available under 
Part B.  Therefore, because the lump-sum available under Part B has already been paid, [Claimant] is 
not entitled to any additional compensation under that Part, and her claim for compensation is denied.  
42 U.S.C. § 7384s(a).

As for her claim under Part E of EEOICPA, if a covered Part E employee dies after filing a claim but 
before monetary benefits under Part E are paid, and his or her death was solely caused by a 
non-covered illness or illnesses, then the survivor may choose the monetary benefits that would 
otherwise have been payable to the covered Part E employee if he or she had not died prior to receiving
payment.  Under those circumstances, the survivor would not be entitled to the $125,000.00 lump-sum 
survivor payment under Part E because the employee’s death would not have been caused by the 
covered illness(es).  42 U.S.C. § 7385s-1(2)(B).

As found above, the employee in this matter died as a result of fractures of C1 and C2 vertebrae, which
were not related to his work-related exposure to toxic substances.  Therefore, [Claimant] is entitled to 
the amount of contractor employee compensation that the employee would have received if his death 
had not occurred before compensation was paid, in this case, his impairment benefits.

The amount of contractor employee compensation under Part E for a covered DOE contractor 
employee is based, in part, on a determination of the employee’s minimum impairment rating in 
accordance with the Fifth Edition of the American Medical Association’s Guides to the Evaluation of 
Permanent Impairment, expressed as a number of percentage points.  The employee (or the survivor in 
this case) is eligible to receive an amount equal to $2,500 multiplied by the number of percentage 
points.  42 U.S.C. §§ 7385s-1(2)(B), 7385s-2(b).

The medical evidence shows that the employee had a whole body impairment of 5% as result of his 
accepted covered illnesses.  [Claimant], standing in the shoes of the employee following her election, 
is therefore entitled to monetary benefits of $12,500.00 for impairment due to the employee’s bladder 
cancer and skin cancers.  See 42 U.S.C. §7385s-2(a)(2).  

Jacksonville, FL

Jeana F. LaRock



Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 10014587-2006 (Dep’t of Labor, August 3, 2007)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning the above claim for benefits 
under Part E of the Energy Employees Occupational Illness Compensation Program Act of 2000, as 
amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons stated below, the claim for wage-loss 
benefits under Part E is accepted in the amount of $50,000.  Adjudication of the claim for benefits 
based on skin cancer is deferred pending additional development.

STATEMENT OF THE CASE

On October 24, 2001, [Employee] filed claims for benefits under Part B and former Part D of 
EEOICPA.  He identified microscopic polyangitis, systemic necrotizing vasculitis, leukocytoclastic 
vasculitis, glomerularnephritis, irritable bowel disease, hypoglycemia, Eustachian tube rupture, 
migratory joint pain, vascular lesion, subdural hematoma, pulmonary emboli secondary to vasculitis, 
necrotizing glomerular nephritis and interstitial fibrosis as the claimed conditions resulting from his 
employment at a Department of Energy (DOE) facility.  On July 5, 2007, [Employee] filed an 
additional claim under EEOICPA for skin cancer.  Subsequent to his filing a claim under Part D, 
Congress amended EEOICPA by repealing Part D and enacting Part E, which is administered by the 
Department of Labor.  The filing of a claim under former Part D is treated as a claim for benefits under 
Part E.

On March 27, 2003, FAB issued a final decision denying [Employee]’s Part B claim, as the evidence 
did not establish that he had been diagnosed with an illness that would qualify as an “occupational” 
illness under Part B.  Part B is limited to the occupational illnesses of cancer, beryllium sensitivity, 
chronic beryllium disease, and chronic silicosis.  On August 4, 2006, [Employee] withdrew his claim 
based on the conditions of irritable bowel disease, hypoglycemia, Eustachian tube rupture, migratory 
joint pain, vascular lesion, subdural hematoma, pulmonary emboli, and necrotizing glomerular 
nephritis.

On August 31, 2006, FAB issued another final decision accepting [Employee]’s claim for medical 
benefits under Part E of EEOICPA for the “covered” illnesses of microscopic polyangitis, systemic 
necrotizing vasculitis, leukocytoclastic vasculitis, pulmonary interstitial fibrosis, and 
glomerulornephritis.  This final decision also awarded him a lump-sum of $200,000.00 in impairment 
benefits based on those covered illnesses.

The evidence of record establishes that [Employee] was employed by a DOE contractor at the 
Lawrence Livermore National Laboratory (LLNL) from July 9, 1962 to October 14, 1966, at the Los 
Alamos National Laboratory (LANL) from October 24, 1966 to December 31, 1990, and at the Nevada
Test Site (NTS) periodically from January 25, 1972 to September 10, 1990.[1]The record establishes 
that [Employee] was diagnosed with glomerulonephritis on June 8, 1992, with systemic necrotizing 
vasculitis and leukocytoclastic vasculitis on December 22, 1997, with microscopic polyangitis on June 
24, 1999, and with pulmonary interstitial fibrosis on May 10, 2001.  The evidence further establishes 



that he was exposed to toxic substances during the performance of his duties at these facilities, and that 
such exposure was a significant factor in aggravating, contributing to, or causing his 
glomerulonephritis, systemic necrotizing vasculitis and leukocytoclastic vasculitis, microscopic 
polyangitis and pulmonary interstitial fibrosis.  [Employee] has a minimum impairment rating to the 
whole person as a result of these conditions of 80%, and 80 x $2,500.00 = his $200,000.00 impairment 
award.

On October 23, 2006, [Employee] filed a claim for wage-loss benefits under Part E of EEOICPA and 
alleged that his wage-loss began in January 1991.  He submitted Form W-2 Statement of Earnings from
his employer indicating that he earned $30,508.97 in 1988, $31,256.65 in 1989, and $35,829.17 in 
1990.  On May 16, 2007, a representative from the Social Security Administration (SSA) indicated that
you had earnings from 1978 to 1990 and no reported earnings after 1990.

[Employee] submitted medical records from his healthcare providers, which document the nature and 
extent of his covered illnesses.  In a January 10, 2006 medical report, Dr. Karen B. Mulloy, M.D. 
indicated that [Employee] has not been able to work since 1991 due to the severity of his chronic renal 
disease and interstitial fibrosis.  A July 20, 2006 report from a District Medical Consultant (DMC) 
confirms that [Employee]’s health is poor and continues to deteriorate such that his life is probably at 
risk.

On Form EE-1, [Employee] indicated that he was born on September 29, 1936.  That date of birth is 
confirmed in the medical records from his healthcare providers and his personnel and occupational 
clinic records from the DOE facilities where he worked.  The SSA indicates that the normal retirement 
age for purposes of the Social Security Act for a person born on September 29, 1936 is age 65.[2]

On June 20, 2007, the district office issued a recommended decision to accept the claim for wage-loss 
benefits under Part E in the amount of $50,000.00.  Accompanying the recommended decision was a 
letter explaining [Employee]’s rights and responsibilities in regard to the recommended decision.  On 
July 5, 2007, FAB received his signed waiver of objections to the findings of fact and conclusions of 
law in the recommended decision.  On the same date, FAB received his written declaration that he had 
not filed for or received a settlement, award, payment, or benefit from a tort suit or state workers’ 
compensation program for the medical conditions of microscopic polyangitis, systemic necrotizing 
vasculitis, leukocytoclastic vasculitis, pulmonary interstitial fibrosis and glomerulonephritis.  

After reviewing the evidence in the case file, FAB hereby makes the following:

FINDINGS OF FACT

1.      [Employee] filed a claim for benefits under Parts B and E of EEOICPA on October 24, 2001.

2.      [Employee] was employed at LLNL, LANL and NTS intermittently from July 9, 1962 to 
December 31, 1990.  During his employment at these facilities, he was employed by a DOE contractor. 

3.      On October 23, 2006, FAB accepted the claim for medical benefits under Part E for the covered 
illnesses of microscopic polyangitis, systemic necrotizing vasculitis, leukocytoclastic vasculitis, 
pulmonary interstitial fibrosis, and glomerulornephritis and awarded impairment benefits in the amount
of $200,000.00 based on those conditions.



4.      [Employee] was born on September 29, 1936 and attained normal retirement age for purposes of 
the Social Security Act on September 29, 2001.

5.      [Employee] began experiencing wage-loss as a result of his covered illnesses in January 1991.

6.      His average annual wage from 1988 to 1990 was $32,531.59.

7.      [Employee] experienced 11 calendar years of qualifying wage-loss from 1991 to 2001 as a result 
of his covered illnesses, during which his wages did not exceed 50% of his average annual wage for the
36-month period immediately preceding the calendar month he first experienced wage-loss as a result 
of any covered illness.

8.      [Employee] has not recovered compensation or benefits from a state workers’ compensation 
program or tort suit based on his accepted covered illnesses of polyangitis, systemic necrotizing 
vasculitis, leukocytoclastic vasculitis, pulmonary interstitial fibrosis and glomerulornephritis.

Based on the above-noted findings of fact, the undersigned hereby makes the following:

CONCLUSIONS OF LAW

The regulations at 20 C.F.R. § 30.316(a) (2007) provide that if a claimant waivers any objections to all 
or part of the recommended decision, then FAB may issue a final decision accepting the recommended 
decision of the district office either in whole or in part.  On July 5, 2007, FAB received [Employee]’s 
waiver of objections to the recommended decision

On October 23, 2006, FAB issued a final decision under Part E of EEOICPA accepting the claim for 
medical benefits for the covered illnesses of microscopic polyangitis, systemic necrotizing vasculitis, 
leukocytoclastic vasculitis, pulmonary interstitial fibrosis and glomerulornephritis.  In that decision, 
FAB found that [Employee]’s exposure to toxic substances during the performance of his duties at a 
DOE facility was a significant factor in aggravating, contributing to, or causing his microscopic 
polyangitis, systemic necrotizing vasculitis, eukocytoclastic vasculitis, pulmonary interstitial fibrosis 
and glomerulornephritis.

Part E of EEOICPA provides that a “covered DOE contractor employee” with a “covered illness” shall 
be entitled to wage-loss benefits if the employee sustained wage-loss as a result of any covered illness 
and meets certain qualifying criteria as to the percentage of the employee’s wage-loss.  It provides that 
for each calendar year prior to normal retirement age during which as a result of any covered illness the
employee’s wages did not exceed 50% of his average annual wage for the 36-month period 
immediately preceding the calendar year in which the employee first experienced wage-loss as a result 
of the covered illness, the employee shall receive $15,000.  It further provides that for each calendar 
year prior to normal retirement age during which as a result of any covered illness, the employee’s 
wages exceeded 50% but did not exceed 75% of his average annual wage, the employee shall receive 
$10,000.  See 42 U.S.C. §7385s-2(a)(2).

A determination regarding entitlement to wage-loss benefits must be based upon the totality of the 
evidence. I have reviewed the evidence of record and conclude that the evidence establishes that 
[Employee] experienced 11 calendar years of qualifying wage-loss prior to attaining his normal 
retirement age during which his wages did not exceed 50% of his average annual wage.  Based on 11 



calendar years of wage-loss at $15,000.00 per year, [Employee] qualifies for $165,000.00 in wage-loss
benefits under Part E.

However, Part E also provides that the maximum aggregate compensation (other than medical benefits)
an employee or survivor may receive under that Part shall not exceed $250,000.00.  See 42 U.S.C. § 
7385s-12.  [Employee] has previously received $200,000.00 in impairment benefits under Part E, and 
the remaining amount he may recieve (other than medical benefits) is therefore $50,000.00.  His 
potential wage-loss benefits of $165,000.00, coupled with the $200,000.00 he has already received in 
impairment benefits, exceeds the maximum aggregate compensation available to him under Part E.  
Therefore, [Employee]’s claim for wage-loss benefits under Part E must be capped at the maximum 
aggregate compensation limit, and accordingly his your claim for wage-loss benefits under Part E is 
accepted for $50,000.00.   

Washington, DC

William J. Elsenbrock

Hearing Representative

Final Adjudication Branch

[1]   According to DOE’s website at http://www.hss.energy.gov/healthsafety/FWSP/advocacy/faclist/showfacility.cfm, 
LLNL is a covered DOE facility from 1950 to the present, LANL is a covered DOE facility from 1942 to the present, and 
NTSe is a covered DOE facility from 1951 to the present (retrieved August 3, 2007).

[2] See SSA’s website at http://www.socialsecurity.gov/retire2/agereduction.htm (retrieved August 3, 2007).

EEOICPA Fin. Dec. No. 10032182-2006 (Dep’t of Labor, March 3, 2008)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, your claim is approved for 
impairment benefits in the amount of $195,000.00 based on lung cancer under Part E of EEOICPA, 
approved for $55,000.00 in wage-loss benefits under Part E, and approved for the consequential illness 
of coronary artery disease under Part E.  You received state workers’ compensation benefits of 
$126,173.60 for your covered illness of lung cancer, and this will be coordinated with your Part E 
benefits, leaving your net entitlement to compensation under Part E as $123,826.40.

STATEMENT OF THE CASE

On October 15, 2001, you filed a claim for benefits under Part E (formerly Part D) of EEOICPA and 
identified lung cancer as the illness that allegedly resulted from your employment at a Department of 
Energy (DOE) facility.  On February 20, 2004, the FAB issued a final decision concluding that you 
were entitled to lump-sum monetary and medical benefits for your lung cancer under Part B of 
EEOICPA.  Based on that conclusion, you were awarded $150,000.00 and medical benefits for your 
lung cancer under Part B.  On August 9, 2006, the FAB issued a final decision that also awarded you 
medical benefits under Part E of EEOICPA for your lung cancer.



On January 8, 2007, the district office received your request for impairment and wage-loss benefits 
under Part E based on your lung cancer.  You elected to have a physician selected by the Department of
Labor perform the impairment rating.  You also you stated that you first experienced wage-loss 
beginning in 1997, when you were “officially medically retired from work at Westinghouse Savannah 
River Plant” and that this wage-loss has continued since then.

The DOE confirmed your employment at the Savannah River Site (SRS) in Aiken, South Carolina from
April 23, 1984 to November 1, 1997.  You worked for E.I. DuPont and Westinghouse, two DOE 
contractors, during your employment at the SRS.  The medical evidence includes a January 3, 1995 
pathology report, signed by Dr. Sharon Daspit, which confirms a diagnosis of squamous cell carcinoma
of the left lung.  On April 25, 2007, the district office also received your request that your coronary 
artery disease be accepted as a consequential illness of your lung cancer, as it is related to your 
radiation treatment for your lung cancer.

To determine your “minimum impairment rating” (the percentage rating representing the extent of 
whole person impairment, based on the organ and body functions affected  by your covered illnesses 
and the extent of the impairment attributable to your covered illnesses), the district office referred your 
file material to a District Medical Consultant (DMC).  

On April 18, 2007, the DMC reviewed the medical evidence of record and determined that pursuant to 
Table 8-2 of the Fifth Edition of the American Medical Association’s Guides to the Evaluation of 
Permanent Impairment, your covered illness of lung cancer resulted in a Class 4 respiratory disorder 
that translated to a 73% whole person impairment.  The DMC also determined that pursuant to Table 
3.6a of the Guides, your coronary artery disease resulted in an 18% whole person impairment.  Using 
the combined values chart contained in the Guides, the DMC concluded that you had a 78% whole 
person impairment due to your covered illnesses of lung cancer and coronary artery disease.  The DMC
explicitly stated that your cardiac condition is “due to the radiation of the lung cancer, and such is a 
known complication of chest radiation.”

You submitted your Social Security Administration earnings statement, which shows that you last had 
recorded wages in 1997.  An April 8, 1997 letter from Dr. James R. Mobley states that your pulmonary 
and cardiovascular systems “are so marginal that any stress will possibly cause an exacerbation” of 
your problems, and that in his opinion you should be considered totally disabled from gainful 
employment.  

You submitted a copy of your “Compromise Settlement Agreement and Petition for Approval” 
confirming that you received a settlement of your state workers’ compensation claim totaling 
$126,713.60 for your lung cancer.

On June 8, 2007, the Jacksonville district office issued a recommended decision finding that your 
coronary artery disease was a consequential illness related to your lung cancer treatment, that your 
accepted illnesses of lung cancer and coronary artery disease resulted in a 78% whole body 
impairment, that you were entitled to $195,000.00 in impairment benefits, and calculating your 
wage-loss benefits as $55,000, which was capped when the total amount of Part E monetary benefits 
reached $250,000.00.  From this combined maximum amount of $250,000.00, the district office 
subtracted your $126,173.60 in state workers’ compensation benefits and recommended that you be 
awarded a net payment of $123,826.40 in monetary benefits under Part E of EEOICPA.



In its recommended decision, the district office stated that you had no earnings reported to Social 
Security for the years 1998 through 2006; however, it stated that since total Part E compensation was 
statutorily capped at $250,000.00 and it was recommending that you receive $195,000.00 in 
impairment benefits, your wage-loss benefits were only calculated for the years 1998 through 2001 
(you are entitled to $15,000 in wage-loss benefits for the qualifying calendar years 1998 through 2000, 
and $10,000.00 for the qualifying calendar year 2001).  This totals $55,000.00 in wage-loss benefits.

On June 15, 2007, the FAB received your waiver of your right to object to the findings of fact and 
conclusions of law contained in the recommended decision.

On July 13, 2007, the FAB remanded your claim, and stated that the recommended decision did not 
take into account the full amount of wage-loss benefits to which you are entitled.  The FAB stated that, 
“It is true that total compensation, excluding medical benefits, under Part E may not exceed $250,000; 
however, it is the final number after coordination of state workers’ compensation benefits that cannot 
exceed $250,000, not the benefit amount before state workers’ compensation benefits are subtracted.”

On November 21, 2007, the Director of DEEOIC issued a Director’s Order vacating the July 13, 2007 
remand order issued by the FAB.  The Director’s Order stated that the only way to interpret the 
regulations at 20 C.F.R. § 30.626(a), which state “the OWCP will reduce the compensation payable 
under Part E by the amount of benefits the claimant receives from a state workers’ compensation 
program by reason of the same covered illness,” is to stop calculating the benefits an employee is 
entitled to under Part E at $250,000.00, and then coordinate the state workers’ compensation benefits.  

Following an independent review of the evidence of record, the undersigned hereby makes the 
following:

FINDINGS OF FACT

1. On October 15, 2001, you filed a claim for benefits under Part E (formerly Part D) of 
EEOICPA.  You identified lung cancer as the illness you alleged resulted from your 
employment at a DOE facility.  

2. On February 20, 2004, the FAB issued a final decision determining that you were entitled to 
lump-sum and medical benefits for your lung cancer under Part B, and awarding you 
$150,000.00 and medical benefits for your lung cancer under Part B. 

3. On August 9, 2006, the FAB issued a final decision awarding you medical benefits under Part E 
of EEOICPA for your covered illness of lung cancer. 

4. Your coronary artery disease is a consequential illness of your lung cancer. 

5. On April 18, 2007, the DMC reviewed the medical evidence of record and determined that your 
covered illness of lung cancer and covered consequential illness of coronary artery disease 
resulted in a 78% whole person impairment. 

6. You last had recorded wages in 1997.  Your doctor states that your pulmonary and 
cardiovascular systems “are so marginal that any stress will possibly cause an exacerbation” of 
your problems, and that in his opinion you should be considered totally disabled from gainful 



employment. 

7. You were born on October 5, 1942 and turned 55 years old in 1997.  Your normal Social 
Security retirement age is 65 years. 

8. You received $126,173.60 in state workers’ compensation benefits for your lung cancer, based 
on exposure to ionizing radiation. 

Based on these facts, the undersigned hereby makes the following: 

CONCLUSIONS OF LAW

If the claimant waives any objections to all or part of the recommended decision, the FAB may issue a 
final decision accepting the recommendation of the district office, either in whole or in part.  20 C.F.R. 
§ 30.316(a).  You have waived your right to file objections to the findings of fact and conclusions of 
law issued in the May 9, 2007 recommended decision.

Under Part E of EEOICPA, a “covered DOE contractor employee” with a “covered illness” shall be 
entitled to impairment benefits based upon the extent of whole person impairment of all organs and 
body functions that are compromised or otherwise affected by the employee’s “covered illness.”  See 
42 U.S.C § 7385s-2(a); 20 C.F.R. § 30.901(a).  This “minimum impairment rating” shall be determined
in accordance with the Fifth Edition of the Guides.  See 42 U.S.C. § 7385s-2(b).  The statute provides 
that for each percentage point of the “minimum impairment rating” that is a result of a “covered 
illness,” the “covered DOE contractor employee” shall receive $2,500.00.  See 42 U.S.C. § 7385s-2(a)
(1).  

The evidence of record indicates that you are a covered DOE contractor employee with a covered 
illness of lung cancer and a covered consequential illness of coronary artery disease.  You have a 
“minimum impairment rating” of 78% of your whole body as a result of your covered illnesses of lung 
cancer and coronary artery disease, based on the Guides. You are therefore entitled to $195,000.00 in 
impairment benefits (78 x $2,500 = $195,000.00) under Part E of EEOICPA.

In order to be entitled to wage-loss benefits under Part E, you must submit factual evidence of your 
wage-loss and medical evidence that is of sufficient probative value to establish that the period of 
wage-loss at issue is causally related to your covered illness.  See Federal (EEOICPA) Procedure 
Manual, Chapter E-800.6b (September 2005).  You were born on October 5, 1942 and turned 55 years 
old in 1997.  Your normal Social Security retirement age is 65 years.  You last had recorded wages in 
1997 and have not had any wages since then.  Your doctor states that your pulmonary and 
cardiovascular systems “are so marginal that any stress will possibly cause an exacerbation” of your 
problems, and that in his opinion you should be considered totally disabled from gainful employment.  
This is sufficient to show that you had wage-loss related to your covered illnesses of lung cancer and 
coronary artery disease beginning in 1998.

Accordingly, your claim for wage-loss benefits under Part E of EEOICPA is accepted in the amount of 
$55,000.00.  You are entitled to $15,000.00 in wage-loss benefits for the qualifying calendar years 
1998 through 2000, and $10,000.00 for the qualifying calendar year 2001.  This totals $55,000.00 in 
wage-loss benefits, which together with your $195,000.00 in impairment benefits, totals the statutory 
maximum of $250,000.00.  Therefore, your wage-loss eligibility ends there.



All benefits payable under Part E of EEOICPA must be coordinated with the amount of any state 
workers’ compensation benefits that were paid to the claimant for the same covered illness or illnesses. 
See 42 U.S.C. § 7385s-11.  Based on the evidence in the file, this results in a reduction of the maximum
amount payable to you in impairment and wage-loss benefits, $250,000.00, by $126,173.60, resulting 
in a net entitlement of $123,826.40.

Therefore, your claim for the consequential illness of coronary artery disease is accepted under Part E.  
Your claim for impairment and wage-loss benefits under Part E for your lung cancer and coronary 
artery disease is also accepted, and you are awarded a net amount of $123,826.40.  

Washington, DC

Carrie A. Rhoads

Hearing Representative

Final Adjudication Branch

Overpayments

EEOICPA Fin. Dec. No. 10078623-2009 (Dep’t of Labor, April 9, 2010)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch (FAB) concerning the above claim for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons stated below, the claim for survivor 
benefits under Part E of EEOICPA for the death of the employee is accepted.  No benefits are payable, 
however, since compensation paid to the employee after his death has not been recouped, and the 
amount of this compensation exceeds the claimant’s entitlement to survivor compensation.  

STATEMENT OF THE CASE

On August 14, 2001, [Employee] filed a Form EE-1 claiming benefits under EEOICPA for skin 
cancer.  On February 10, 2004, [Employee] also filed a request for assistance with a state workers’ 
compensation claim for skin cancer, a lung condition and hearing problems with the Department of 
Energy (DOE) under former Part D of EEOICPA.  On May 17, 2006, [Employee] also filed a Form 
EE-1 based on mantle cell lymphoma.  

On August 2, 2005, FAB issued a final decision accepting [Employee]’s claim for compensation under 
Part B for skin cancer.  On January 29, 2007, FAB also issued a final decision accepting [Employee]’s 
claim under Part E for skin cancer, and under Parts B and E for lymphoma.  On August 29, 2007, FAB 
issued a final decision denying [Employee]’s claim under Part E for his hearing loss.  On December 
27, 2007, FAB issued a final decision to accept [Employee]’s claim under Part E for chronic 
obstructive pulmonary disease (COPD).  As part of these decisions, FAB found that [Employee] was a 
DOE contractor employee at the Portsmouth Gaseous Diffusion Plant (GDP) from October 5, 1953 to 
July 1, 1985.  



On August 14, 2008, FAB issued a final decision accepting [Employee]’s claim under Part E for a 79%
whole-person impairment resulting from his covered illnesses of skin cancer, lymphoma and COPD, 
and awarding him impairment benefits in the amount of $197,500.00.  On August 28, 2008, the 
Cleveland district office received a Form EN-20 signed by [Claimant] as attorney-in-fact for 
[Employee].  Accompanying the Form EN-20 was a three-page document entitled “General Power of 
Attorney,” in which [Employee] appointed  [Claimant] as his attorney-in-fact.  On September 8, 2008,
the U.S. Department of Labor’s Counsel for Energy Employees Compensation concluded that the 
“General Power of Attorney” executed by [Employee] is legally sufficient to grant [Claimant] 
authority to execute the Form EN-20 on [Employee]’s behalf. 

On September 10, 2008, the Cleveland district office authorized payment of $197,500.00 to be 
deposited by electronic funds transfer to the National City Bank savings account of [Employee] and 
[Claimant].  

On October 2, 2008, [Claimant] filed a Form EE-2 claiming benefits under EEOICPA as the surviving 
spouse of [Employee].  She also submitted a copy of [Employee]’s death certificate, showing that he 
died on August 11, 2008 as a result of mantle cell lymphoma, and that she was his surviving spouse.  
The claimant also submitted a copy of her marriage certificate, showing that she and [Employee] were 
married on August 9, 1947. 

Since the evidence showed that [Employee] died prior to the issuance of the payment, the Cleveland 
district office sent an October 28, 2008 letter to National City Bank requesting return of the 
$197,500.00 transferred to [Employee]’s savings account via electronic funds transfer to the United 
States Treasury.  There is no record indicating that these funds have been returned to the Treasury.  On 
November 3, 2008, the Cleveland district office referred this case to the Branch of Policies, 
Regulations and Procedures for guidance on the appropriate procedures for adjudication of a claim for 
survivor compensation when payment has been issued to an employee after that employee’s death.  On 
August 14, 2009, the Branch instructed the district office to proceed with the adjudication of this claim 
for survivor benefits, noting that “if [you are] found eligible to receive compensation, there will be a 
balance of overpaid funds no matter the outcome as the maximum award [you] could receive as a 
survivor is less than the previously paid impairment award.”  

On August 26, 2009, the district office issued a recommended decision to accept the claimant’s 
survivor claim, and that she is entitled to compensation in the amount of $125,000.00 under Part E as 
[Employee]’s surviving spouse.  The district office determined, however, that because a payment in the
amount of $197,500.00 had been issued to [Employee] after his death, and that this payment had not 
been returned to the district office, an overpayment of $72,500.00 existed.  Accordingly, the district 
office concluded that survivor benefits were not payable.  

OBJECTIONS

On October 16, 2009, the claimant’s authorized representative objected to the recommended decision 
and requested a hearing, which was held on January 5, 2010.  The representative argued that the 
adjudication of [Employee]’s claim for impairment benefits was unjustifiably delayed, and that this 
delay resulted in the payment of the impairment award after [Employee]’s death.  The representative 
also introduced a timeline showing the actions taken between the time that [Employee] filed a claim 
for impairment benefits and the issuance of the final decision awarding such benefits.  (Exhibit 1).  He 
argued that because of this delay, the claimant should be entitled to receive the impairment award in 



addition to any survivor compensation due.  The authorized representative also argued that the claimant
was not at fault in the creation of any overpayment, and that collection of any overpayment should be 
waived.  

Based on the evidence in the case file, and after considering the objections to the recommended 
decision and the testimony at the oral hearing, FAB hereby makes the following:

FINDINGS OF FACT

1. On January 29, 2007 and December 27, 2007, FAB issued final decisions accepting 
[Employee]’s claim under Part E for skin cancer and lymphoma, and for COPD.  In these final 
decisions, FAB determined that [Employee] was a covered DOE contractor employee at the 
Portsmouth GDP from October 5, 1953 to July 1, 1985. 

2. [Employee] died on August 11, 2008 as a result of lymphoma.   

3. On August 14, 2008, FAB issued a final decision accepting [Employee]’s claim for a 79% 
whole-person impairment resulting from his covered illnesses of skin cancer, lymphoma and 
COPD, and awarded impairment benefits in the amount of $197,500.00   

4. On September 10, 2008, the Cleveland district office authorized payment of $197,500.00 to be 
deposited by electronic funds transfer to the National City Bank savings account of [Employee]
and [Claimant]. 

5. On October 2, 2008, [Claimant] filed a claim as the surviving spouse of [Employee]. 

6. The claimant is the surviving spouse of [Employee] and was married to him for at least one 
year prior to his death. 

Based on the above findings of fact, FAB hereby also makes the following:

CONCLUSIONS OF LAW

Part E of EEOICPA provides for payment of compensation to a survivor of a DOE contractor employee
if the evidence establishes:  (1) that the employee would have been entitled to compensation for a 
covered illness; and (2) that it is at least as likely as not that exposure to a toxic substance at a DOE 
facility was a significant factor in aggravating, contributing to, or causing the death of such employee.  
42 U.S.C. § 7385s-3.  

As found above, [Employee] qualifies as a covered DOE contractor employee because he was 
employed by a DOE contractor at a DOE facility, and has been determined to have contracted a 
covered illness, lymphoma, through exposure at a DOE facility.  Also as found above, the evidence 
establishes that it is at least as likely as not that his covered illness of lymphoma was a significant 
factor causing or contributing to his death.  Therefore, as his surviving spouse, the claimant is entitled 
to survivor compensation in the amount of $125,000.00 under 42 U.S.C. § 7385s-3(a)(1).  

The statute provides that in the event that a covered DOE contractor employee’s death occurs after the 
employee applied for compensation under Part E, but before compensation was paid, and the 



employee’s death occurred solely from a cause other than the covered illness of the employee, the 
survivor of that employee may elect to receive, in lieu of compensation under § 7385s-3(a), the amount
that the employee would have received based on impairment or wage-loss, if the employee’s death had 
not occurred before compensation was paid.   42 U.S.C. § 7385s-1(2)(b).  The implementing 
regulations further provide that “if the claimant dies before the payment is received, the person who 
receives the payment shall return it to [the Office of Workers’ Compensation Programs] for 
re-determination of the correct disbursement of the payment.  No payment shall be made until OWCP 
has made a determination concerning the survivors related to a respective claim for benefits.”  20 
C.F.R. § 30.505(c) (2009).   

EEOICPA procedures define an overpayment as “any amount of compensation paid under 42 U.S.C. §§
7384s, 7384t, 7384u, 7385s-2 or 7385s-3 to a recipient that, at the time of payment, is paid where no 
amount is payable or where payment exceeds the correct amount of compensation determined by 
DEEOIC.”  Federal (EEOICPA) Procedure Manual, Chapter 3-0800.  The procedures further set forth a
process for the review, identification, and for the issuance of decisions regarding overpayments.

In response to the objections in this matter, I note that the evidence in the case file shows that 
[Employee]’s cause of death was mantle cell lymphoma, which has been established as a covered 
illness under Part E.  As a result, the claimant may not elect to receive the impairment award to which 
[Employee] was entitled.  Since the evidence establishes that compensation was paid to [Employee] 
after his death on August 11, 2008, and this payment (which was for a sum greater than the award the 
claimant could receive as a survivor) has not been returned to OWCP, no further compensation can be 
paid until the status of any overpayment has been determined.

Accordingly, the claim for survivor benefits under Part E is accepted, but there is no entitlement to 
compensation.  

Cleveland, OH

Greg Knapp 

Hearing Representative

Final Adjudication Branch

Relationship between Parts B and E

EEOICPA Fin. Dec. No. 12914-2002 (Dept. of Labor, February 8, 2005)

NOTICE OF FINAL DECISION

This decision of the Final Adjudication Branch (FAB) concerns your claim for compensation under the 
Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 U.S.C. 
§ 7384 et seq. (EEOICPA or the Act).  Your claim under Part E of the Act is hereby accepted as 
compensable.

On January 28, 2005, the Jacksonville district office issued a recommended decision finding that the 
employee was employed at a Department of Energy (DOE) facility by a DOE contractor in accordance 



with 42 U.S.C. § 7385s(1); that you are the eligible survivor in accordance with 42 U.S.C. § 
7385s-3(d); that a positive determination by DEEOIC under Part B is treated for the purposes of Part E 
as a determination that the employee contracted that illness through work-related exposure to a toxic 
substance at a DOE facility in accordance with 42 U.S.C. § 7385s-4(a); and that you are entitled to 
$125,000.00 in accordance with 42 U.S.C. § 7385s-3(a)(1).  Consequently, the district office 
recommended that your survivor claim be accepted in accordance with 42 U.S.C. § 7385s-4(a).  On 
January 31, 2005, the Final Adjudication Branch received your written notification that you waive any 
and all objections to the recommended decision.  

The evidence of record establishes that your claim meets the statutory criteria for compensability as 
defined in Part E of the EEOICPA.  In this instance, the evidence confirms that your spouse had 
covered employment with Union Carbide Corporation and Martin Marietta Energy Systems from April 
1, 1975 to April 1, 1984 and April 2, 1984 to December 18, 1987, and supports a causal connection 
between your spouse’s death and his exposure to a toxic substance at the K-25 gaseous diffusion plant 
and the X-10 Oak Ridge National Laboratory, DOE facilities.  The evidence of record indicates that a 
completed Physicians Panel review under former Part D of the EEOICPA concluded that no causally 
related condition exists.  However, a separate determination was made by DEEOIC under Part B which
concluded that the employee was a covered employee entitled to compensation for brain cancer.  Under
these circumstances, your claim meets the standards for adjudication during the Preliminary 
Administration Period consistent with EEOICPA Bulletin No. 05-01 (issued November 23, 2004). 

The file contains the employee’s death certificate, which shows that his covered illness caused or 
contributed to his death, and also contains a copy of your marriage certificate.  This evidence 
establishes your entitlement to basic survivor benefits under Part E of the EEOICPA.  The file also 
contains your statement that the employee did not file or receive any state workers’ compensation 
benefits for the claimed condition.  In addition, you stated that the employee, at the time of death, had 
no minor children or children incapable of self support, who were not your natural or adopted children.

The Final Adjudication Branch hereby finds that the employee is a covered DOE contractor employee 
as defined in 42 U.S.C. § 7385s(1); that a positive determination of entitlement by DEEOIC under Part 
B was made for the illness of brain cancer; and that you are the eligible survivor of the employee.  
Therefore, the Final Adjudication Branch hereby concludes that you are entitled to compensation in the
amount of $125,000 under Part E of the EEOICPA.  Adjudication of your potential entitlement to 
additional compensation is deferred until after the effective date of the Interim Final Regulations as per
EEOICPA Bulletin No. 05-01 (issued November 23, 2004).

Jacksonville, FL

Sidne M. Valdivieso

Hearing Representative

EEOICPA Fin. Dec. No. 41882-2007 (Dep’t of Labor, December 21, 2007)

NOTICE OF FINAL DECISION 

This is the decision of the Final Adjudication Branch (FAB) concerning the above claims for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 



as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the claim filed by 
[Claimant #1] is accepted under Part B and Part E of EEOICPA.  The claim filed by [Claimant #2] 
under Part E is denied.

STATEMENT OF THE CASE

On April 5, 2002, [Claimant #2] filed a Form EE-2 claiming for survivor benefits under EEOICPA as a
surviving child of [Employee].  On February 19, 2003, [Claimant #1] filed also filed a Form EE-2 as 
the surviving spouse of the employee.  They both identified lung cancer as the diagnosed condition of 
the employee. [Claimant #2] submitted an employment history, Form EE-3, completed on October 25, 
2001 by [Individual with same surname as Employee], which indicated that the employee worked 
for Atomics International, in the Santa Susana Hills, from 1958 to 1964, and for Gulf General Atomics 
in San Diego, California and Idaho Falls, Idaho, from 1964 to an unknown date. 

The Department of Energy (DOE) verified that the employee worked for Atomics International, a DOE
contractor, at Area IV of the Santa Susana Field Laboratory, a DOE facility, from May 19, 1958 to 
October 16, 1964.   General Atomics confirmed that the employee worked for General Atomics from 
October 19, 1964 to September 8, 1972, and that during this period the employee did some work at 
Gulf in Idaho Falls, Idaho.  The Idaho National Engineering & Environmental Laboratory (INEEL), in 
Idaho Falls, Idaho, confirmed that INEEL had dosimetry data for the employee, and that he might have 
worked for General Atomics during 1965, 1966 and 1967.  

The General Atomics human resources department provided documentation establishing that the 
employee was monitored for radiation on 9 separate occasions while working at the General Atomics 
facility in La Jolla, California, in the LINAC complex and the HTGR-Critical Facility, between January
20, 1967 and November 18, 1969.

As medical evidence, [Claimant #1 and Claimant #2] submitted numerous medical records, including
the following: 

1.      A medical report dated April 21, 1977 from B.M. Kim, M.D., which provides an assessment of 
primary bronchial carcinoma. 

2.       A copy of a radiation oncology consultation, dated May 9, 1977, from Charles Campbell, M.D., 
which provides a diagnosis of bronchogenic, large cell, undifferentiated adenocarcinoma.  

In support of her claim, [Claimant #2] provided a copy of her birth certificate, indicating that she was 
born on March 26, 1958, and that [Employee] was her father.  She provided a copy of the employee’s 
death certificate, indicating that he died on August 28, 1977 at age 43, due to respiratory failure 
secondary to bronchogenic carcinoma, and that he was married to [Claimant #1’s maiden name] at 
the time of death.  [Claimant #1] submitted a copy of her marriage certificate that memorialized her 
marriage to [Employee] on July 1, 1972.  [Claimant #2] and [Claimant #1] provided copies of 
marriage certificates that document their surname changes.

On December 17, 2002, FAB issued a final decision denying the claim of [Claimant #2] under Part B 
of EEOICPA, as the evidence of record did not establish that the widow of the employee at the time of 
his death was no longer alive. 



In a February 16, 2007 report to Congress, the Secretary of Health and Human Services (HHS) 
designated the following class of employees for addition to the Special Exposure Cohort (SEC):

Atomic Weapons Employer (AWE) employees who were monitored or should have been monitored for
exposure to ionizing radiation while working at the General Atomics facility in La Jolla, California, at 
the following locations:  Science Laboratories A,B, and C (Building 2); Experimental Building 
(Building 9); Maintenance (Building 10); Service Building (Building 11); Buildings 21 and 22: Hot 
Cell Facility (Building 23); Waste Yard (Buildings 25 and 26); Experimental Area (Building 27 and 
27-1); LINAC Complex (Building 30); HTGR-TCF (Building 31); Fusion Building (Building 33); 
Fusion Doublet III (Building 34); SV-A (Building 37); SV-B (Building 39); and SV-D (no building 
number) for a number of work days aggregating at least 250 work days from January 1, 1960 through 
December 31, 1969, or in combination with work days within the parameters established for one or 
more other classes of employees in the SEC. 

The SEC designation for this class became effective on March 18, 2007.

On July 30, 2007, the district office sent a letter to [Claimant #2] advising her of the criteria to 
establish that she is a “covered” child under Part E of EEOICPA and asked her to provide evidence 
establishing her eligibility as a covered child.  The record reflects that on September 24, 2007, 
[Claimant #2] advised the district office via a telephone call that she did not meet the eligibility 
requirements under Part E.  

On September 26, 2007, the Seattle district office issued a  recommended decision concluding that 
[Claimant #2] is not an eligible survivor of the employee under Part E; that the employee is a member
of the SEC; that he developed lung cancer, a “specified” cancer, after beginning his employment at 
General Atomics; that the occupational exposure was at least as likely as not a significant factor in 
aggravating, contributing to, or causing the employees’ death; that [Claimant #1] is the surviving 
spouse of [Employee]; and that [Claimant #1] is entitled to survivor benefits under Part B of 
EEOICPA in the amount of $150,000.00, and under Part E in the amount of $175,000.00, for a total of 
$325,000.00.

The record contains [Claimant #1]’s correspondence of October 3, 2007, advising that she never filed 
for, or received, any settlements or awards for the claimed condition of lung cancer, from either a civil 
lawsuit or a state workers’ compensation claim.  She also advised that the employee did not have any 
children who were not her natural or adopted children at the time of the employees’ death. 

The FAB has received separate correspondence from [Claimant #1 and Claimant #2] waiving any 
objections to the findings of fact or conclusions of law in the recommended decision.

Based upon a review of the evidence in the record, I make the following:

FINDINGS OF FACT

1. [Claimant #1 and Claimant #2] filed claims for benefits under EEIOCPA as the survivors of 
[Employee].  

2. [Employee] worked for Atomics International, a DOE contractor, at Area IV of the Santa 
Susana Field Laboratory, a DOE facility, from May 19, 1958 to October 16, 1964.  



3. [Employee] was employed by General Atomics, an Atomic Weapons Employer, at their La 
Jolla, California facility, from October 19, 1964 to September 8, 1972. 

4. During the period from January 1, 1960 through December 31, 1969, the employee worked an 
aggregate of at least 250 work days in buildings specified for the General Atomics SEC, where 
the employee was monitored or should have been monitored for exposure to ionizing radiation. 

5. [Employee] was first diagnosed with lung cancer in April 1977. 

6. [Claimant #1] is the surviving spouse of the employee, who died on August 28, 1977 (at the 
age of 43) due to respiratory failure secondary to bronchogenic carcinoma. 

7. [Claimant #2] is a biological child of [Employee], and was 19 years old at the time of her 
father’s death. 

8. There is no evidence that [Claimant #2] was a full-time student or incapable of self-support at 
the time of her father’s death. 

Based upon a review of the aforementioned facts, FAB hereby also makes the following: 

CONCLUSIONS OF LAW

Section 30.316(a) of the implementing regulations provides that if the claimant does not file a written 
statement that objects to the recommended decision and/or requests a hearing within the period of time 
allotted in § 30.310, or if the claimant waives any objection to all or part of the recommended decision,
the FAB reviewer may issue a decision accepting the recommendation of the district office, either in 
whole or in part.  20 C.F.R. § 30.316(a) (2007).  Both claimants have submitted their written waivers. 

The term “covered” child means a child of the employee who, at the time of the employee’s death, was:
 under the age of 18 years; or under the age of 23 years and a full-time student who was continuously 
enrolled in an educational institution since attaining the age of 18 years; or incapable of self-support.  
See 42 U.S.C. § 7385s-3(d)(2).

The record establishes that [Claimant #2] was 19 years old at the time of her father’s death.  There is 
no evidence showing that she was a full-time student or incapable of self-support at the time of her 
father’s death.  Therefore, FAB concludes that [Claimant #2]’s claim under Part E of EEOICPA must 
be denied because she does not meet the definition of a “covered” child set out in 42 U.S.C. § 
7385s-3(d)(2).  

Eligibility for Part B compensation based on cancer may be established by demonstrating that the 
employee is a member of the SEC who contracted a “specified” cancer after beginning employment at 
a DOE facility (in the case of a DOE employee or DOE contractor employee).  42 U.S.C. §§ 7384l(9)
(A), 7384l(14)(A).

The record establishes that during the period from January 1, 1960 through December 31, 1969, the 
employee worked an aggregate of at least 250 work days in buildings specified for the General Atomics
SEC.  The record also establishes that the employee was diagnosed with lung cancer in 1977, which is 
more than 2 years after beginning his employment at the General Atomics’ La Jolla, California facility. 



Lung cancer is a “specified” cancer as defined by 20 C.F.R. § 30.5(ff)(2) (2007).  The employee was, 
therefore, a “covered employee with cancer.”  42 U.S.C. § 7384l(9).  

The record also establishes that [Claimant #1] is the surviving spouse of the employee.  As the 
employee’s surviving spouse, she is entitled to compensation benefits under Part B of the Act in the 
amount of $150,000.00, pursuant to 42 U.S.C. §§ 7384s(a) and (e)(A). 

Section 7385s-4(a) of EEOICPA states that a determination under Part B that a DOE contractor 
employee is entitled to compensation under that part for an occupational illness shall serve as a 
determination under Part E that the employee contracted that illness through exposure at a DOE 
facility.  

In this case, FAB is basing the award of compensation to [Claimant #1] under Part B on [Employee]’s 
employment at an Atomic Weapons Employer, which qualifies him as a member of the SEC.  
[Employee] also had documented employment with Atomics International, a DOE contractor, at Area 
IV of the Santa Susana Field Laboratory, a DOE facility, from May 19, 1958 to October 16, 1964.  On 
September 19, 2007, the Division of Energy Employees Occupational Illness Compensation (DEEOIC)
determined that in a surviving spouse’s claim that is accepted under Part B based on the employee’s 
status as both an atomic weapons employee and a member of the SEC, if the employee also had any 
verified employment by a DOE contractor at a DOE facility, then the provisions of 42 U.S.C. § 
7385s-4(a) would apply such that the spouse would be entitled to a determination under Part E that the 
employee’s illness was contracted through exposure to a toxic substance at the DOE facility.  
Accordingly, [Claimant #1] is entitled to compensation pursuant to 42 U.S.C. §7385s-3(a)(3), since 
the employee would have been entitled to compensation under Part B, and it is at least as likely as not 
that exposure to a toxic substance at a DOE facility was a significant factor in aggravating, contributing
to, or causing the death of the employee. 

Therefore, the evidence of record, in conjunction with the September 19, 2007 determination by 
DEEOIC, establishes that the employee was diagnosed with a “covered illness,” lung cancer, as that 
term is defined by 42 U.S.C. § 7385s(2), and that the employee contracted that “covered illness” 
through exposure to a toxic substance at a DOE facility pursuant to 42 U.S.C. § 7385s-4(a).  The FAB 
concludes that the evidence of record is also sufficient to establish that the employee’s lung cancer was 
a significant factor in aggravating, contributing to, or causing his death.  The death certificate, signed 
by a physician, lists the cause of death as being due to or as a consequence of bronchogenic carcinoma 
(lung cancer), which is the accepted condition under Part B of EEOICPA.  The record also indicates 
that there was an aggregate of not less than 20 years between the employee’s death and his normal 
retirement age (for purposes of the Social Security Act).

Accordingly, [Claimant #1] is entitled to compensation under Part E in the amount of $175,000.00 as a
covered spouse, pursuant to 42 U.S.C. §7385s-3(a)(3), for a total lump-sum award in the amount of 
$325,000.00.  

Washington, D.C.

Susan Price  

Hearing Representative 



Final Adjudication Branch

Requirements for

EEOICPA Fin. Dec. No. 2029-2002 (Dep’t of Labor, January 10, 2005)

NOTICE OF FINAL DECISION

This decision of the Final Adjudication Branch (FAB) concerns your claim for compensation under the 
Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 U.S.C. 
§ 7384 et seq. (EEOICPA or the Act). Your claim under Part E of the Act is hereby accepted as 
compensable.

The Jacksonville district office issued a recommended decision finding that [Employee] was employed
at a Department of Energy (DOE) facility by a DOE contractor in accordance with Part E, 42 U.S.C. § 
7385s(1); that you are the eligible survivor in accordance with Part E, 42 U.S.C. § 7385s-3(c)(1); and 
that you are entitled to $125,000 in accordance with Part E, 42 U.S.C. § 7385s-3(a)(1).  Consequently, 
the district office concluded your survivor claim is accepted in accordance with Part E, 42 U.S.C. § 
7385s-4(b).  On December 28, 2004, the Final Adjudication Branch received your written notification 
that you waive any and all objections to the recommended decision.  

The evidence of record establishes that your application meets the statutory criteria for compensability 
as defined in Part E of the EEOICPA.  In this instance the evidence confirms that your spouse had 
covered employment with the gaseous diffusion plant in Paducah, Kentucky, for the period of March 
24, 1952 to January 15, 1982, and supports a causal connection between your spouse’s death and his 
exposure to a toxic substance at a DOE facility.  Specifically, the evidence of record establishes that a 
Physicians Panel review under former Part D of the EEOICPA has been completed, and that the 
Secretary of Energy accepted the Panel’s affirmative determination of [Employee]’s pulmonary 
fibrosis due to exposure to a toxic substance at a DOE facility.  The file contains [Employee]’s death 
certificate listing the causes of death as cardiogenic shock and pneumonia, the medical opinion of Dr. 
Kalindi Narayan concluding that pulmonary fibrosis contributed to the employee’s death, and a copy of
your marriage certificate.  This evidence establishes your entitlement to basic survivor benefits under 
Part E of the EEOICPA.

The Final Adjudication Branch hereby finds that [Employee] was a DOE contractor employee with 
pulmonary fibrosis due to exposure to a toxic substance at a DOE facility; and that you are the eligible 
survivor of [Employee].  Therefore, the Final Adjudication Branch hereby concludes that you are 
entitled to compensation in the amount of $125,000 under Part E of the EEOICPA.  Adjudication of 
your potential entitlement to additional compensation is deferred until after the effective date of the 
Interim Final Regulations.

Sidne M. Valdivieso

Hearing Representative

EEOICPA Fin. Dec. No. 25528-2004 (Dep’t of Labor, September 30, 2004)

NOTICE OF FINAL DECISION



This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claim is accepted.

STATEMENT OF THE CASE

On March 15, 2002, you filed a Form EE-2, Claim for Survivor’s Benefits under the EEOICPA.  The 
claim was based, in part, on the assertion that [Employee] (hereafter known as “the employee”) was an
employee of a Department of Energy (DOE) contractor at a DOE facility.  You stated on the Form EE-2
that you were filing for the employee’s lung cancer, bladder cancer, kidney cancer, other lung 
condition, and renal disease.[1]  Sufficient medical evidence was submitted to establish the claimed 
conditions of lung cancer and bladder cancer.

On the Form EE-3, Employment History, you stated the employee was employed as a maintenance 
superintendent by Dupont at the Savannah River Site in Aiken, South Carolina from 1951 to an ending 
date in the 1980's.  The Department of Energy verified this employment as March 12, 1951 to 
December 31, 1974.

To determine the probability of whether the employee sustained a cancer in the performance of duty, 
the district office referred your application package to the National Institute for Occupational Safety 
and Health (NIOSH) for radiation dose reconstruction.  20 C.F.R. § 30.115.  On March 22, 2004, you 
signed Form OCAS-1, indicating that you had reviewed the NIOSH Draft Report of Dose 
Reconstruction and agreed that it identified all of the relevant information you provided to NIOSH.  
The district office received the final NIOSH Report of Dose Reconstruction on March 31, 2004.

Pursuant to the implementing NIOSH regulations, the district office used the information provided in 
this report to determine that there was a 52.50% probability that the employee’s lung and bladder 
cancers were caused by radiation exposure at the Savannah River Site in Aiken, South Carolina.  42 
C.F.R. § 81.20.  The Final Adjudication Branch independently analyzed the information in the NIOSH 
report, confirming the 52.50% probability.

On September 15, 2004, the district office issued a recommended decision finding that the employee’s 
lung and bladder cancers were at least as likely as not caused by his employment at a Department of 
Energy (DOE) facility and concluding that you are entitled to compensation in the amount of $150,000.
42 U.S.C. §§ 7384n, 7384s.   

On September 23, 2004, the Final Adjudication Branch received written notification that you waive any
and all objections to the recommended decision.

FINDINGS OF FACT

1)  You filed a Form EE-2, Claim for Survivor’s Benefits, on March 15, 2002.

2)  The claimed conditions of lung cancer and bladder cancer is supported by the medical evidence.

3)  The employee was employed at the Savannah River Site in Aiken, South Carolina for the period of 
March 12, 1951 to December 31, 1974.  The employee is a covered employee as defined in § 7384l(1) 

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/25528-2004--20040930.htm#_ftn1


of the Act.  42 U.S.C. § 7384l(1).

4)  In proof of your survivorship, you submitted your birth certificate and a copy of the employee’s 
death certificate and your mother’s death certificate.  Therefore, you have established that you are a 
survivor as defined by § 30.5(ee) of the implementing regulations.  20 C.F.R. § 30.5(ee).

5)  The district office issued a recommended decision on September 15, 2004. 

6)  The dose reconstruction estimates were performed in accordance with § 7384n(d) of the Act and § 
82.10 of the implementing NIOSH regulations.  42 U.S.C. § 7384n(d), 42 C.F.R. § 82.10. 

7)  The probability of causation, found to be 52.50%, was completed in accordance with § 7384n(c)(3) 
of the Act.  42 U.S.C. § 7384n(c)(3).

8)  The employee’s lung cancer and bladder cancer were at least as likely as not caused by his 
employment at a Department of Energy (DOE) facility, within the meaning of § 7384n of the Act.  42 
U.S.C. § 7384n.

9)  On September 23, 2004, the Final Adjudication Branch received your written notification that you 
waive any and all objections to the recommended decision.

CONCLUSIONS OF LAW

The undersigned has reviewed the facts and the recommended decision issued by the district office on 
September 15, 2004, and finds that the employee’s lung cancer and bladder cancer were at least as 
likely as not caused by his employment at a Department of Energy (DOE) facility, within the meaning 
of § 7384n of the Act; and that you are the eligible surviving beneficiary of the employee as defined 
under § 7384s(e)(1)(A) of the Act and § 30.501(a) of the implementing regulations.  42 U.S.C. §§ 
7384n, 7384s(e)(1)(A), 20 C.F.R. § 30.501(a).  The undersigned hereby affirms the award of $150,000, 
in accordance with § 7384s(a) of the Act and §§ 30.500 and 30.501 of the implementing regulations.  
42 U.S.C. § 7384s(a), 20 C.F.R. §§ 30.500, 30.501.

Jacksonville, FL

James Bibeault

Hearing Representative

[1] Since this is a survivor claim and you are entitled to the maximum allowable benefits of $150,000, a final decision will 
not be issued regarding the claimed conditions of kidney cancer, renal disease, and other lung condition.

EEOICPA Fin. Dec. No. 63743-2006 (Dep’t of Labor, November 21, 2006)

NOTICE OF FINAL DECISION FOLLOWING REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch (FAB) concerning the claims of [Claimant #1], 
[Claimant # 6], [Claimant #7], [Claimant #8]and [Claimant # 9] for compensation under Part B, and
of [Claimant #1], [Claimant #2], [Claimant #3] and [Claimant #4] under Part E, of the Energy 



Employees Occupational Illness Compensation Program Act of 2000, as amended (EEOICPA or the 
Act), 42 U.S.C. § 7384 et seq.  For the reasons stated below, the claims of [Claimant #1] under Parts B
and E, as well as the claims of [Claimant #2], [Claimant #3] and [Claimant #4] under Part E are 
denied, and the claims of [Claimant #6], [Claimant #7], [Claimant #8] and [Claimant #9] under Part
B are approved.

STATEMENT OF THE CASE

On November 29, 2004, [Claimant #2], [Claimant #3], [Claimant #4], [Claimant #5 ], [Claimant # 
6], [Claimant #7], [Claimant #8] and [Claimant #9] filed Forms EE-2, claiming survivor benefits 
under Parts B and E of EEOICPA as the children of the employee.  [Claimant #1] filed such a claim on
June 14, 2005, as the spouse of the employee.  The Department of Justice (DOJ) confirmed on January 
11, 2005 that [Claimant #2], [Claimant #3], [Claimant #4], [Claimant #5], [Claimant #6], 
[Claimant #7], [Claimant #8] and[Claimant #9] received, on November 22, 2004, an award under 
Section 5 of the Radiation Exposure Compensation Act (RECA), as the eligible surviving beneficiaries 
of the employee, for the condition of pneumoconiosis.  

Documents, including birth, marriage and death certificates, birth affidavits and a marital status and 
family profile issued by the Navajo Nation, and a decree issued by a judge on December 22, 1978, 
confirmed that [Claimant #2], born on [Date of Birth], [Claimant #3], born on [Date of Birth], 
[Claimant #4], born on [Date of Birth], [Claimant #5], born on [Date of Birth], [Claimant #7], born
on [Date of Birth], [Claimant #8], born on [Date of Birth] and [Claimant #9], born on [Date of 
Birth], are children of the employee.  Another birth certificate states that [Claimant #6] was born on 
[Date of Birth] and that her mother was [Claimant #6’s mother], who is also listed as the mother on 
the birth certificates of [Claimant #7], [Claimant #8] and [Claimant #9].  Subsequently, an obituary 
from a newspaper was submitted which listed [Claimant #6] as a surviving daughter of the employee. 

The death certificate of the employee states that he died on December 1, 1990 and that, at the time of 
his death, he was married to [Claimant #1’s maiden name].  A marriage certificate confirms that 
[Claimant #1’s maiden name] was the name of [Claimant #1] until her marriage to the employee, on 
June 18, 1950.  The death certificate states that the “informant” was [Claimant #2], who, according to 
his birth affidavit, is the son of the employee and [Claimant #1].

The file also includes a Decree of Dissolution of Marriage, concerning the marriage of the employee 
and [Claimant #1].  The Decree states that an “absolute divorce” was “granted to the plaintiff,” 
[Employee], and that this was ordered, on December 22, 1978, by a judge of the Court of the Navajo 
Nation.  A marital status and family profile, issued by the Vital Records and Tribal Enrollment Program
of the Navajo Nation, on January 10, 2002, also stated that the employee and [Claimant #1] were 
divorced on December 22, 1978.

The DOJ submitted a document signed on October 8, 2002 by “[Claimant #1]” on which a box was 
checked indicating that she was not in a legal or common-law marriage to the employee for at least one
year prior to his death.  On August 1, 2005, her representative submitted an undated affidavit signed by 
“[Claimant #1]” stating that she was never divorced from the employee, that she did not knowingly 
check the box on the DOJ document, that she always uses her middle initial ([Middle initial]) when 
signing her name, that she needs translation of all documents into Navajo and that she relied on the 
assistance of the Shiprock Office of the Navajo Uranium Workers in pursuing her claim. 



The case was referred to the Office of the Solicitor and the Solicitor responded with an opinion dated 
December 7, 2005.  The district office then obtained statements from [Claimant #6], [Claimant #7], 
[Claimant #8] and [Claimant #9], confirming that they had not filed for, or received any benefits 
from, a lawsuit or a state workers’ compensation claim, for the employee’s exposure or illness.  On 
April 6, 2006, the district office sent letters to [Claimant #2], [Claimant #3], [Claimant #4] and 
[Claimant #5], asking if they had filed for, or received any benefits from, a lawsuit or a state workers’ 
compensation claim, for the employee’s exposure or illness.  No response to those letters has been 
received. 

On April 11, 2006, the Denver district office issued a recommended decision, concluding that 
[Claimant #1] is not entitled to compensation under Part B of the Act, but that [Claimant #6], 
[Claimant #7], [Claimant #8] and [Claimant #9] were each entitled to $6,250 (1/8th of $50,000) 
under Part B.  The recommended decision also concluded that [Claimant #1], [Claimant #2], 
[Claimant #3] and [Claimant # 4] are not entitled to compensation under part E of the Act, since the 
evidence did not support they are eligible survivors of the employee, as defined in 42 U.S.C. § 
7385s-3.  The recommended decision also described the criteria which have to be met to be considered 
a “covered child” under Part E.  

The recommended decision held in abeyance the claims of [Claimant #2], [Claimant #3], [Claimant 
#4] and [Claimant #5] under Part B, until their response to the inquiry as to whether they had ever 
filed, or received benefits under, a lawsuit or state workers’ compensation claim.  It also stated that 
further development of the evidence must take place before a decision could be issued on the claims of 
[Claimant #5], [Claimant #6], [Claimant #7], [Claimant #8] and [Claimant #9] under Part E.       

On April 21, 2006, the FAB received [Claimant #6]’s, [Claimant #7]’s and [Claimant #8]’s waivers 
of their right to object to the recommended decision.  On June 7, 2006, the FAB received a letter from 
Lorenzo Williams, the representative of [Claimant #1], expressing objections to the recommended 
decision and requesting a hearing.  Mr. Williams submitted another letter, dated July 3, 2006, which 
again stated his objections to the recommended decision, withdrew the request for a hearing and 
requested a review of the written record.   On September 18, 2006, [Claimant #1], through her 
representative, was provided twenty days to submit any additional evidence she wished considered.  No
additional evidence was submitted.  

OBJECTIONS

The letters of objection included numerous allegations of inappropriate conduct by DOJ, DEEOIC, the 
Solicitor, government agencies of the Navajo Nation, the Office of Navajo Uranium Workers and 
[Claimant #1]’s previous representative.  No evidence was submitted confirming that any such 
conduct occurred which would have had any bearing on the outcome of the case.

The basic objection of Lorenzo Williams is that the evidence as to whether [Claimant #1] was married 
to the employee at the time of his death was not properly evaluated.  In particular, he objected that the 
affidavit made by [Claimant #1] on August 1, 2005, indicating that she was never divorced from the 
employee, was not considered.  However, its evidentiary value must be weighed in light of the other 
evidence in the file.  It is true that the employee’s death certificate states that, at that time, he was 
married to [Claimant #1].  However, it also indicates that the information was based solely on 
information received from [Claimant #2].



On the other hand, the document which appears to have been signed by [Claimant #1] on October 8, 
2002 states that she was not married to the employee at the time of his death.  It should be noted that 
another document in the file, her marriage certificate, includes a signature of [Claimant #1] without a 
middle initial.  

Furthermore, an official document was issued by a judge on December 22, 1978 stating that a divorce 
was granted dissolving the marriage of [Claimant #1] and the employee.  A stamp from the clerk of the
court states that the copy in the file is an accurate copy of the document.  Lorenzo Williams, the 
representative of [Claimant #1] has noted that the document incorrectly states that the two were 
married in 1951, rather than 1950, as stated in the marriage certificate, and that there is also a stamp 
indicating the document was “received” in 1991, after the death of the employee.  However, he 
presented no argument or evidence that these facts would in any way invalidate the divorce decree, 
which was ordered and signed by the judge on December 22, 1978.

In addition, the file includes another official document, a marital status and family profile, issued by 
the Vital Records and Tribal Enrollment Program of the Navajo Nation on January 10, 2002, which 
further confirms that [Claimant #1] and the employee were divorced on December 22, 1978.

The probative value of these two official documents far outweigh the unclear and conflicted statements 
from [Claimant #1] and the statement on the death certificate which simply repeated information 
obtained from one of her children with the employee.

Also, it should be noted that the evidence supports that, after December 22, 1978, the employee had at 
least three more children with another woman, [Employee’s second wife].  This does not, in and of 
itself, constitute evidence of the employee’s marital status.  It does, however, lend some credence to the
proposition that the employee no longer considered himself married to [Claimant #1].  

Finally, as the Solicitor noted in the opinion of December 7, 2005, 42 U.S.C. § 7384u provides for 
payment of compensation to an individual “who receives, or has received” an award under section 5 of 
the RECA.  A determination is made by DEEOIC concerning an eligible survivor under that section 
only if all the individuals who received the RECA award are deceased.  Since, in this case, the 
individuals who received the award under section 5 of the RECA are still alive, [Claimant #1] would 
not be eligible for benefits under Part B of the EEOICPA even if it were determined that she was an 
eligible surviving spouse under § 7384u(e).    

Upon review of the case record, the undersigned makes the following:

FINDINGS OF FACT

1.         You all filed claims for benefits under Parts B and E of EEOICPA.

2.         [Claimant #2], [Claimant #3], [Claimant #4], [Claimant #5], [Claimant #6], [Claimant #7], 
[Claimant #8] and [Claimant #9] received compensation for the condition of pneumoconiosis, as 
eligible surviving beneficiaries of the employee, under Section 5 of RECA.

3.         The employee died on December 1, 1990.  At the time of his death, [Claimant #2] was 36 years
old, [Claimant #3] was 28, [Claimant #4] was 26, [Claimant #5] was 19, [Claimant #6] was 11, 
[Claimant #7] was 9, [Claimant #8] was 7 and [Claimant #9] was 6.  [Claimant #2], [Claimant #3] 



and [Claimant #4] were not incapable of self-support when the employee died. 

4.         [Claimant #2], [Claimant #3], [Claimant #4], [Claimant #5], [Claimant #7], [Claimant #8] 
and [Claimant #9] are children of the employee.  

5.         [Claimant #6], [Claimant #7], [Claimant #8] and [Claimant #9] did not receive any 
settlement or award from a lawsuit or state workers’ compensation in connection with the accepted 
exposure or illness.  [Claimant #2], [Claimant #3], [Claimant #4] and [Claimant #5] have not 
confirmed whether or not they received a settlement or award from a lawsuit or state workers’ 
compensation in connection with the accepted exposure or illness.  

6.         [Claimant #1] was married to the employee from June 18, 1950 until December 22, 1978, 
when they were divorced. 

Based on these facts, the undersigned makes the following:     

CONCLUSIONS OF LAW

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision, pursuant to 20 C.F.R. § 30.310.  In reviewing any objections submitted under 20 C.F.R. § 
30.313, the FAB will review the written record, any additional evidence or argument submitted by the 
claimant, and conduct any additional investigation determined to be warranted in the case.  I have 
reviewed the record in this case, including the letters of objection, and must conclude that no further 
investigation is warranted.

The EEOICPA provides, under Part E, for payment of compensation to survivors of covered 
employees.  It specifically states in 42 U.S.C. § 7385s-3 that if “there is no covered spouse. . . payment 
shall be made in equal shares to all covered children who are alive.”  It defines a “covered spouse” as 
“a spouse of the employee who was married to the employee for at least one year immediately before 
the employee’s death,” and a “covered child” as “a child of the employee who, as of the employee’s 
death. . .had not attained the age of 18 years. . .had not attained the age of 23 years and was a full-time 
student who had been continuously enrolled as a full time student. . .since attaining the age of 18 years;
or. . .had been incapable of self-support.”   

For the foregoing reasons, the undersigned finds that the evidence does not support that [Claimant #1] 
was a “covered spouse” or that [Claimant #2], [Claimant #3] or [Claimant #4] were “covered” 
children, and their claims for benefits under Part E of EEOICPA are hereby denied.

The EEOICPA provides, under 42 U.S.C. § 7384u, for payment of compensation in the amount of 
$50,000 to an “individual who receives, or has received, $100,000 under section 5 of the Radiation 
Exposure Compensation Act.”  [Claimant #1] did not receive an award under section 5 of RECA and, 
therefore, she is not entitled to compensation under Part B.  

[Claimant #2], [Claimant #3], [Claimant #4], [Claimant #5], [Claimant #6], [Claimant #7], 
[Claimant #8] and [Claimant #9] did receive an award under section 5 of RECA and, therefore, they 
each have an entitlement to $6,250 ($50,000 divided by 8) under Part B.  Since [Claimant #6], 
[Claimant #7], [Claimant #8] and [Claimant #9] have affirmed that they have not received a payment
from a tort suit for the employee’s exposure, there is no offset to their entitlement, under 42 U.S.C. § 



7385 of the Act, and compensation is hereby awarded to [Claimant #6], [Claimant #7], [Claimant #8]
and [Claimant #9], in the amount of $6,250 each.

When [Claimant #2], [Claimant #3], [Claimant #4] and [Claimant #5] have responded to the inquiry
as to whether they have received a payment from a lawsuit based upon their father’s 
employment-related exposure, decisions will be issued on their claims for compensation under Part B 
of the Act.

Upon further development of the evidence, decisions will be issued on the claims of [Claimant #5], 
[Claimant #6], [Claimant #7], [Claimant #8] and [Claimant #9] for compensation under Part E.       

Washington, DC

Richard Koretz, Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 72762-2006 (Dep’t of Labor, December 2, 2005)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning these claims for compensation 
under Part B of the Energy Employees Occupational Illness Compensation Program Act of 2000, as 
amended, 42 U.S.C. § 7384 et seq. (EEOICPA  or the Act).  These claims are accepted in the amount of
$25,000 per claimant for a total of $150,000.

STATEMENT OF THE CASE

On June 21, 2002, [Employee’s spouse] filed a claim (Form EE-2) under EEOICPA as the surviving 
spouse of [Employee].  The file contains the death certificate of [Employee] showing that [Employee]
died on January 17, 1994 and identifies [Employee’s spouse] (maiden name) as his surviving spouse.  
The file also contains the marriage certificate confirming that [Employee’s spouse] married 
[Employee] on October 13, 1939.  In addition, the file contains verification from Diebold, Inc. 
confirming that [Employee] worked for Diebold (AKA Herring-Hall Marvin Safe Company[1]) from 
February 13, 1941 through October 1, 1982.  The file further contains pathology reports and medical 
records confirming [Employee]’s diagnosis of basal cell carcinoma of the left sideburn in 1994, basal 
cell carcinoma of the right nasal ala in 1993 and lung cancer in 1994.  

On September 11, 2002, the case record was forwarded to the National Institute for Occupational 
Safety and Health (NIOSH) to determine the probably that [Employee] sustained cancer in the 
performance of duty while employed at the AWE/DOE facility.  Using the dose estimates provided by 
NIOSH and the software program NIOSH-IREP, the district office calculated the probability of 
causation (PoC) for the lung cancer.  These calculations show that the probability that [Employee’s] 
lung cancer was caused by exposure to radiation during his employment with Diebold is 96.55%.  
Including the basal cell carcinomas in the dose reconstruction would increase the PoC; therefore, these 
cancers are considered causally related.

On June 21, 2005, the Cleveland district office issued a recommended decision.  The district office 



found [Employee] to be a “covered employee with cancer” and recommended acceptance of 
[Employee’s spouse]’s claim.  The district office’s recommendations were accepted by the Final 
Adjudication Branch and on July 28, 2005 the FAB issued a final decision which awarded [Employee’s
spouse] compensation in the amount of $150,000.  On August 19, 2005 payment in the amount of 
$150,000 was authorized to [Employee’s spouse].  The payment was deposited in her account by 
electronic funds transfer (EFT) on August 31, 2005.  On September 2, 2005, the Fiscal Office received 
the death certificate of [Employee’s spouse] showing that she died on August 2, 2005.  On September 
7, 2005, the Fiscal Office received notification that the lump sum payment to [Employee’s spouse] 
was reversed and returned to the Department of Treasury.

On September 22, 2005, [Claimant #1], [Claimant #2], [Claimant #3], [Claimant #4], [Claimant 
#5] and [Claimant #6] filed claims (Form EE-2) as the surviving children of [Employee].  The 
claimants each submitted their birth certificate showing [Employee’s spouse] and [Employee] as their 
parents.  In addition, [Claimant #1], [Claimant #2] and [Claimant #5] submitted their marriage 
certificates documenting their surname change.   

On October 13, 2005, the Director of the Division of Energy Employee Occupational Illness 
Compensation issued a Director’s Order which vacated the final decision awarding benefits to 
[Employee’s spouse].  Since [Employee’s spouse] died prior to payment, the Director found that 
compensation shall be paid in equal shares to all living children of the employee.

Accordingly, on October 20, 2005, the Cleveland district office issued a recommended decision 
awarding benefits to [Claimant #1], [Claimant #2], [Claimant #3], [Claimant #4], [Claimant #5] 
and [Claimant #6].  On November 2, 2005, the FAB received signed waivers of any and all objections 
to the recommended decision from each claimant.  After considering the evidence of record, the 
waivers of objections, and the NIOSH report, the FAB hereby makes the following:

FINDINGS OF FACT

1.         [Employee] worked at a covered facility, Diebold (AKA Herring-Hall Marvin Save Company) 
during a period of residual contamination and AWE facility designation.      

2.         [Employee] was diagnosed with lung cancer and multiple basal cell carcinomas after beginning
employment at the covered facility. 

3.         There is at least a 96.55% probability that [Employee’s] cancers were caused by exposure to 
radiation during his employment at Diebold.

4.         [Claimant #1], [Claimant #2], [Claimant #3], [Claimant #4], [Claimant #5] and [Claimant 
#6] are the surviving children of [Employee] and his eligible beneficiaries. 

Based on the above noted findings of fact, the FAB hereby also makes the following:

CONCLUSIONS OF LAW

To facilitate a claim for cancer under Part B of EEOICPA, the Act explains that a “covered employee 
with cancer” is, among other things, an AWE employee who contracted that cancer after beginning 
employment at an AWE facility, if and only if that individual is determined to have sustained that 



cancer in the performance of duty.  42 U.S.C. § 7384l(9)(B).  To establish that the employee “sustained 
that cancer in the performance of duty,” § 30.115 of the implementing regulations instructs OWCP to 
forward a complete copy of the case record to NIOSH for dose reconstruction.[2]  20 C.F.R. § 30.115.  

The FAB independently analyzed the information in the NIOSH report, confirming that the factual 
evidence reviewed by NIOSH was properly addressed, and that there is at least a 96.55% probability 
that [Employee]’s cancers were related to his employment at Diebold.  Since the probability of 
causation is greater than 50%, it is determined that [Employee] incurred cancer in the performance of 
duty at an AWE facility.  

Section 7384s of the EEOICPA, which provides the order of payment for compensation payable under 
Part B of the Act, states that if there is no surviving spouse at the time payment, such payment shall be 
made in equal shares to all children of the covered employee.  The submissions of the employee’s death
certificate as well as the death certificate of his surviving spouse and the claimants birth certificates 
showing the employee as their father is sufficient to establish that [Claimant #1], [Claimant #2], 
[Claimant #3], [Claimant #4], [Claimant #5] and [Claimant #6] are the employee’s surviving 
children and eligible beneficiaries.  

Accordingly, these claims for compensation in the amount of $25,000 each for a total of $150,000 are 
hereby approved.    

Washington, DC

Vawndalyn B. Feagins

Hearing Representative

Final Adjudication Branch

[1] According to the DOE Covered Facility List, Herring-Hall is identified as an AWE facility from 1943 through 1951; 
residual radiation from 1952 through 1993; and a DOE facility from 1994 through 1995 due to remediation 
http://www.eh.doe.gov/advocacy/faclist/showfacility.cfm (As of December 2, 2005).

[2]  NIOSH’s approach to conclude the dose reconstruction process based on claimant-favorable assumptions is consistent 
with its methodology.  Section 30.318 of the regulations states that “The methodology used by HHS in arriving at 
reasonable estimates of the radiation doses received. . .is binding on the FAB.”  20 C.F.R. § 30.318.

To survivors living at time of payment 

EEOICPA Fin. Dec. No. 10045849-2007 (Dep’t of Labor, December 31, 2007)

NOTICE OF FINAL DECISION 

This is the decision of the Final Adjudication Branch (FAB) concerning the claimant’s claim for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the claimant’s claim
under Part E of EEOICPA is accepted.  The claimant is entitled to the full survivor benefit payable 
under Part E, as the claimant’s sister, [Employee’s Child #2], died prior to her receipt of her survivor 



share under Part E. 

STATEMENT OF THE CASE

On November 21, 2006, FAB issued a final decision under Part B of EEOICPA, finding that 
[Employee] (the employee) was employed by Department of Energy (DOE) contractors at the K-25 
Plant, a DOE facility, and at the Los Alamos National Laboratory (LANL), a DOE facility; that he is a 
member of the Special Exposure Cohort and was diagnosed with liver cancer and colon cancer; that 
[Employee] died on August 5, 1958, at the age of 48, due to carcinoma of the liver; that [Employee’s 
Child #1], [Employee’s Child #2] and [Claimant] are the covered employee’s children and eligible 
surviving beneficiaries under Part B; that [Employee’s Child #1] was 26 years old at the time of his 
father’s death and capable of self-support, [Employee’s Child #2] was 15 years old at the time of her 
father’s death, and [Claimant] was 13 years old at the time of his father’s death.   

On August 1, 2007, FAB issued a final decision under Part E of EEOICPA, concluding that 
[Employee] was a covered DOE contractor employee; that [Employee’s Child #1] does not qualify as 
a covered child under Part E of EEOICPA; and that [Employee’s Child #2] and [Claimant], as 
covered children, are each entitled to compensation in the amount of $75,000.00 under Part E. 

On August 17, 2007, the Seattle district office received notification that [Employee’s Child #2] had 
passed away on August 16, 2007.  A copy of [Employee’s Child #2]’s death certificate confirms that 
she died on August 16, 2007.  On September 21, 2007, the Seattle district office issued a recommended
decision that concluded that the claimant was entitled to the full survivor benefit payable under Part E, 
as the claimant’s sister, [Employee’s Child #2], died prior to receipt of her share of the Part E survivor 
benefits.  

On December 26, 2007, the Director of the Division of Energy Employees Occupational Illness 
Compensation issued a Director’s Order reopening the claimant’s claim for compensation, and 
returning the case record to FAB for review of the September 21, 2007 recommended decision, and 
issuance of a new final decision regarding the applicable survivor benefit payable.

After considering the written record of the claim forwarded by the Director’s Office, and after 
conducting any further development of the claim as was deemed necessary, FAB hereby makes the 
following:

FINDINGS OF FACT

1. [Employee’s Child #1], [Employee’s Child #2], and [Claimant] filed claims for benefits 
under EEOICPA as the surviving children of [Employee]. 

2. The claimant’s father, [Employee], was employed by DOE contractors at the K-25 Plant, a 
DOE facility, and at LANL, a DOE facility. 

3. [Employee] was diagnosed with colon cancer in July of 1956 and with liver cancer in August 
1958. 

4. [Employee] died on August 5, 1958, at the age of 48, due to carcinoma of the liver. 



5. On November 21, 2006, FAB issued a final decision under Part B of EEOICPA, finding that 
[Employee] is a member of the Special Exposure Cohort and was diagnosed with liver cancer 
and colon cancer; that [Employee’s Child #1], [Employee’s Child #2] and [Claimant] are the 
covered employee’s children and eligible surviving beneficiaries under Part B; that 
[Employee’s Child #1] was 26 years old at the time of his father’s death and capable of 
self-support, [Employee’s Child #2] was 15 years old at the time of her father’s death, and 
[Claimant] was 13 years old at the time of his father’s death. 

6. On August 1, 2007, FAB issued a final decision under Part E of EEOICPA, concluding that 
[Employee] was a covered DOE contractor employee; that [Employee’s Child #1] does not 
qualify as a covered child under Part E, and that [Employee’s Child #2] and [Claimant], as 
covered children, are each entitled to compensation in the amount of $75,000.00 under Part E. 

7. [Employee’s Child #2] died on August 16, 2007, prior to receiving her $75,000.00 share of the 
Part E survivor benefits. 

Based on the above-noted findings of fact in this claim, and pursuant to the authority granted by the 
EEOICPA regulations, FAB hereby also makes the following:

CONCLUSIONS OF LAW

If one of the survivors on a multiple survivor claim dies before payment is issued, the compensation is 
reapportioned among the remaining survivors.  See Federal (EEOICPA) Procedure Manual, Chapter 
E-600.8c (September 2005). 

The term “covered child” under Part E of EEOICPA means a child of the employee who, at the time of 
the employee’s death, was under the age of 18 years, or under the age of 23 years and a full-time 
student who was continuously enrolled in an educational institution since attaining the age of 18 years, 
or incapable of self-support.  See 42 U.S.C. § 7385s-3(d)(2).

The evidence of record establishes that the employee died on August 5, 1958, at the age of 48, due to 
carcinoma of the liver, a covered condition.  The evidence of record also establishes that [Employee’s 
Child #2] died on August 16, 2007, prior to receiving her $75,000.00 share of the Part E survivor 
benefits.  [Claimant] is, therefore, the only eligible beneficiary of the employee under Part E.  42 
U.S.C. § 7385s-3(d)(2).  The record also shows that that there was an aggregate of not less than 10 
years, before [Employee]’s normal retirement age (for purposes of the Social Security Act), during 
which, as the direct result of his covered illness, his annual wage did not exceed 50% of his average 
annual wage.  42 U.S.C. § 7385s-3(a)(2). 

Accordingly, [Claimant], as a covered child, is entitled to compensation under Part E in the amount of 
$150,000.00, less any survivor benefits previously paid to him under Part E in this case, pursuant to 42 
U.S.C. § 7385s-3(a)(2), and Chapter E-600.8c of the Procedure Manual.  

Washington, DC

Amanda M. Fallon  

Hearing Representative 



Final Adjudication Branch

Radiation Exposure Compensation Act

Compensable illnesses under section 5 

EEOICPA Fin. Dec. No. 22218-2003 (Dep’t of Labor, May 8, 2003)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for 
pneumoconiosis is accepted.

STATEMENT OF THE CASE

On April 29, 2003, the District Office issued a recommended decision concluding that you had received
an award under § 5 of the Radiation Exposure Compensation Act, and that you are entitled to additional
compensation in the amount of $50,000 pursuant to 42 U.S.C. § 7384u(a) for pneumoconiosis, the 
medical condition for which you received an award under the Radiation Exposure Compensation Act.  
The District Office’s recommended decision also concluded that pursuant to 42 U.S.C. § 7384t, you are
entitled to medical benefits from January 29, 2002 for the treatment of pneumoconiosis.

On May 7, 2003, the Final Adjudication Branch received your written notification waiving any and all 
objections to the recommended decision.

CONCLUSIONS OF LAW

The undersigned has thoroughly reviewed the case record and recommended decision and finds that it 
is in accordance with the facts and the law in this case. It is the decision of the Final Adjudication 
Branch that your claim is accepted.

DENVER, CO

May 8, 2003

Janet R. Kapsin

Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 59390-2005 (Dep’t of Labor, January 21, 2005)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 



Part B of the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the 
Act).  See 42 U.S.C. § 7384 et seq.  Upon a careful review of the facts and an independent review of 
the record, the Final Adjudication Branch concludes that the evidence of record is insufficient to allow 
compensation under the Act.  Accordingly, your claim for benefits under Part B of the Act is denied.  

STATEMENT OF THE CASE

On July 13, 2004, you filed a Form EE-1 (Claim for Benefits under the EEOICPA) based on 
esophageal cancer.  You provided medical documentation in support of your claim related to 
esophageal cancer.  You also indicated that you had received an award letter from the Department of 
Justice under the Radiation Exposure Compensation Act (RECA).  

You provided a Form EE-3 (Employment History) in which you stated that you worked with Holmes 
and Narver, at the Nevada Test Site, from May 1, 1963 to June 30, 1971.  A review of the Oak Ridge 
Institute for Science and Education database indicated that you worked at the Nevada Test Site from 
May 2, 1969 to June 3, 1971.

You also provided a letter dated June 5, 2002, which indicated that you had been awarded $50,000 
under the RECA.

On September 1, 2004, the U.S. Department of Justice reported that you accepted an award of $50,000 
under Section 4 of the RECA on July 10, 2002, and that you had not filed a claim under Section 5 of 
the RECA.

On November 9, 2004, the Seattle district office recommended denial of your claim for benefits under 
the EEOICPA.  The district office concluded that you are not entitled to compensation or benefits under
the Act, as you did not meet the required exception to receive compensation for cancer under both the 
EEOICPA and the RECA.  See 42 U.S.C. §§ 7384u, 7385j.  

FINDINGS OF FACT

1.         You filed a claim for benefits under the EEOICPA on July 13, 2004.  

2.         On July 10, 2002, you accepted compensation in the amount of $50,000 under Section 4 of the 
RECA. 

CONCLUSIONS OF LA

The undersigned has reviewed the recommended decision issued by the Seattle district office on 
November 9, 2004.  I find that you have not filed any objections to the recommended decision as 
provided by § 30.316(a) of the regulations, and that the sixty-day period for filing such objections, as 
provided for in § 30.310(a) has expired.  See 20 C.F.R. §§ 30.310(a), 30.316(a).  

The Energy Employees Occupational Illness Compensation Program Act was established to provide 
compensation benefits to covered employees who have been diagnosed with designated occupational 
illnesses incurred as a result of exposure to silica, beryllium, and/or radiation: cancer, beryllium 
sensitivity, chronic beryllium disease, and/or silicosis.  See 42 U.S.C. § 7384l(15).  Further, these 
illnesses must have been incurred while in the performance of duty for the Department of Energy and 



certain of its vendors, contractors, and subcontractors, or for an atomic weapons employer.  See 42 
U.S.C. § 7384l(4)-(7), (9), (11).

The Energy Employees Occupational Illness Compensation Program Act states that, except as 
provided by § 7384u, an individual may not receive compensation or benefits under the EEOICPA for 
cancer and also receive compensation under the RECA.  See 42 U.S.C. § 7385j.  The exception 
pertains to RECA awards under Section 5, and only those claimants are eligible to receive 
compensation under the EEOICPA.  See 42 U.S.C. § 7384u.

The undersigned notes that, in order to be afforded coverage under the Act as a “covered uranium 
employee,” an individual must receive, or have received $100,000 under Section 5 of the RECA for a 
claim made under that Act.  See 42 U.S.C. § 7384u.  

The record in this case shows that you did not provide documentation that you had received an award 
under Section 5 of the RECA.  Rather, the evidence shows that you accepted compensation under 
Section 4 of the RECA.  Consequently, the exception for a RECA award under Section 5 in the amount
of $100,000 (and an award under Part B under the EEOICPA in the amount of $50,000) does not apply
to you, and you are not eligible for an award under Part B of the EEOICPA.

For the above reasons, the Final Adjudication Branch concludes that the evidence of record is 
insufficient to allow compensation under Part B of the Act.  Accordingly, your claim for employee 
benefits under Part B of the Act is denied.  

Seattle, WA

Sandie Howley

Hearing Representative, Final Adjudication Branch

Effect of award under section 4

EEOICPA Fin. Dec. No. 15686-2007 (Dep’t of Labor, April 23, 2007)

NOTICE OF FINAL DECISION FOLLOWING REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch (FAB)concerning your claims for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA or the Act), 42 U.S.C. § 7384 et seq.  Upon a careful review of the facts and an independent
review of the record, the FAB accepts and approves your claims for compensation in the amount of 
$30,000.00 each under Part B of the Act.

The FAB also concludes that the evidence of record is insufficient to allow compensation under Part E 
of the Act.  Accordingly, [Claimant #2] and [Claimant #3]’s claims for survivor benefits under Part E 
of the Act are denied.  

A decision is deferred on [Claimant #1]’s claim for survivor benefits under Part E of the Act, pending 
further development.



STATEMENT OF THE CASE

On November 21, 2001 ([Claimant #1]) and November 3, 2006 ([Claimant #2] and [Claimant #3]) 
each filed a Form EE-2 (Claim for Survivor Benefits under the EEOICPA) as surviving children of 
[Employee] under Part B of the Act, based on the condition of glioblastoma multiforme (brain cancer).
 Your claim forms are also considered an application for survivor compensation under Part E of the 
Act.  You submitted a copy of [Employee]’s death certificate, which indicates he was widowed at the 
time of his death on March 11, 1996, due to a malignant brain tumor.  You also provided copies of your
birth certificates, showing that you are children of [Employee].  [Claimant #2] and [Claimant #3] 
submitted copies of their marriage certificates documenting their changes of name.

[Claimant #1] also submitted a Form EE-3 (Employment History) on which he stated that [Employee]
was employed at the Nevada Test Site from February 1955 to May 1959, and at the Lawrence 
Radiation Laboratory between May 1959 and April 1961.  A representative of the DOE verified that 
[Employee] was employed at the Nevada Test Site for the Reynolds Electrical and Engineering 
Company, Inc. (REECO) from February 7, 1955 to April 30, 1959.  Additionally, the DOE verified that
the employee had dosimetry records associated with the Lawrence Livermore National Laboratory 
(LLNL) from 1959 to 1961; with Diesel Electric Service Company from 1961 to 1966; with the Public
Health Service/U.S. Environmental Protection Agency from 1967 to 1969; and with the Weather 
Service during the period of June 1969 to June 1970.  The LLNL confirmed that [Employee] was 
employed at the LLNL from May 5, 1959 through April 29, 1961, and was rehired on January 31, 1963
through September 6, 1963.

You submitted medical documentation including a pathology report, dated January 17, 1996, showing 
the employee had a diagnosis of glioblastoma multiforme.  

On June 26, 2003, the Seattle district office referred the case to the National Institute for Occupational 
Safety and Health (NIOSH) to determine whether [Employee]’s brain cancer was “at least as likely as 
not” related to his covered employment.  However, the case was returned on August 7, 2006, based on 
the designation on June 26, 2006 by the Secretary of Health and Human Services (HHS) of certain 
Nevada Test Site employees as an addition to the Special Exposure Cohort (SEC).

The claim forms submitted indicated that you had applied for an award under the Radiation Exposure 
Compensation Act (RECA), but had declined the award.  You also identified two other surviving 
children of the employee, [Employee’s two non-claiming children], indicating that they accepted the 
RECA award. Claim forms were not received from [Employee’s two non-claiming children]. 

On December 8, 2006, the district office received a response from the Department of Justice indicating 
that on August 30, 2006, [Claimant #1], [Claimant #2], [Claimant #3 and Employee’s two 
non-claiming children] were approved (as the eligible surviving beneficiaries of [Employee]) under 
section 4 of the RECA for equal shares of the award in the total amount of $75,000.00, for the 
condition of brain cancer.  Further, it was stated that [Employee’s two non-claiming children] 
accepted their 1/5th shares of the award and [Claimant #1], [Claimant #2] and [Claimant #3] rejected
their 1/5 shares of the RECA award in order to pursue a claim under EEOICPA.

On December 20, 2006, [Claimant #2] and [Claimant #3] signed statements indicating that they had 
never filed tort suit or state workers’ compensation claim, nor had they ever received a settlement or 
award from such based on the claimed exposure or illness.  Further, they indicated that they have not 



pled guilty to or been convicted of fraud in connection with an application for or the receipt of federal 
or state workers’ compensation benefits.  They also confirmed that at the time of the employee’s death,
he had 5 children, and they were not under the age of 18 years, under the age of 23 and in college, or 
incapable of self-support at that time.  Finally, it was acknowledged that they have not received any 
benefit under RECA.

On December 20, 2006, the Seattle district office issued a recommended decision to accept your claims
for survivor benefits under Part B of the Act.  The district office concluded that [Employee] is a 
member of the SEC based on his employment at the Nevada Test Site from February 7, 1955 to 
December 31, 1962, for an aggregate of at least 250 work days; was diagnosed with brain cancer, a 
specified cancer under the Act; and that [Claimant #1], [Claimant #2] and [Claimant #3] are each 
eligible survivors entitled to equal shares of compensation in the total amount of $90,000.00 under Part
B of the Act.  Additionally, the district office recommended denial of [Claimant #2] and [Claimant 
#3]’s claims for survivor benefits under Part E of the Act, as they did not meet the definition of a 
“covered child” under this part of the Act.  The district office deferred a decision on [Claimant #1]’s 
claim for survivor benefits under Part E of the Act, pending further development as to whether he 
meets the criteria of a “covered child.”  

On January 3, 2007, the FAB received a letter from [Claimant #1] in response to his eligibility as a 
“covered child” under Part E of the Act.  [Claimant #1] stated that at the time of the employee’s death 
he was not under age 18, was not under the age of 23 and continuously enrolled full-time in school, 
and he was capable of self-support.

OBJECTIONS

On February 5, 6 and 8, 2007, the FAB received your letters of objection to the recommended decision 
in the form of a “Request for Clarification.”  In summary, you indicated that there is conflicting 
information provided in the recommended decision, specifically:

1.      Conclusions of Law – Statement 3:  [Employee] is a covered employee and is now deceased, his 
survivors are entitled to compensation in the amount of $150,000.00 per 42 U.S.C. § 7384s(a)(1).     

2.      Conclusions of Law – Statement 4:  [Claimant #1], [Claimant #2] and [Claimant #3] are the 
survivors of [Employee] per 42 U.S.C. § 7384s(e).  [Claimant #1], [Claimant #2] and [Claimant #3] 
are thus entitled to the above mentioned compensation totaling $150,000.00.     

3.      Notice of Recommended Decision – Paragraph 1:  The District Office recommends that the 
claims of [Claimant #1], [Claimant #2] and [Claimant #3] for benefits under Part B of the EEOICPA 
be accepted in the amount of $90,000.00.

Based on these statements, you indicated that the district office first informed you that the entire 
$150,000.00 would be distributed to the three of you, but that in a later conversation with the district 
office the sum of $90,000.00 was mentioned, and that your telephone calls to resolve this have gone 
unanswered.  You asked for the applicable language or statute regarding this reduction of the total 
amount to be distributed and did not wish for an oral hearing on this matter, requesting that the FAB 
respond to your request for clarification of the matter.

Your objection relates to the definition of an eligible survivor and payment of compensation under Part 



B of the Act, and how this is determined when some of the eligible survivors have accepted an award 
under the RECA, while others have not.   

Under the EEOICPA, payment in the case of a deceased employee is made first to the employee’s 
surviving spouse, or if there is no surviving spouse, in equal shares to all children of the covered 
employee who are living at the time of payment.  See 42 U.S.C. § 7384s(e)(1)(A) and (B).
  Accordingly, all five living children of the employee meet this definition.  

The Radiation Exposure Compensation Act states in section 6(e) that the acceptance of payment by an 
individual under RECA shall be in full satisfaction of all claims of or on behalf of that individual 
against the United States, or against any person with respect to that person’s performance of a contract 
with the United States, that arise out of exposure to radiation, from open air nuclear testing, in the 
affected area, or exposure to radiation in a uranium mine at any time during the period described in 
section 5(a).  Further, the EEIOCPA states that, except in accordance with § 7384u of EEOICPA, an 
individual may not receive compensation or benefits under EEOICPA for cancer and also receive 
compensation under RECA (42 U.S.C. § 2210 note) or § 1112(c) of Title 38.  See 42 U.S.C. § 7385j.

Two of the five eligible children, [Employee’s two non-claiming children], elected to receive 
payment as surviving beneficiaries under RECA versus pursing a claim under EEOICPA.  As stated in 
the above-cited statutes, they cannot also receive survivor compensation or benefits for the condition of
brain cancer under EEOICPA.  

As the total potential award under Part B of the Act is $150,000.00, to be divided evenly among all 
surviving children, each child is eligible for compensation in the amount of $30,000.00.  The three 
children who rejected their section 4 RECA awards therefore retain their potential eligibility for 
compensation under EEOICPA, and their share of the total award is still governed by § 7384s(e)(1)(B), 
which limits each survivor to 1/5th of the total compensation award of $150,000.00, which is 
$30,000.00 each.  

After considering the evidence of record and your objections to the recommended decision, the FAB 
hereby makes the following:

FINDINGS OF FACT

1.         On November 21, 2001 and November 3, 2006, you filed claims for survivor benefits under 
EEOICPA.

2.         You are three of the five surviving children of [Employee].  [Claimant #1] was born on April 
15, 1949, [Claimant #2] was born on October 26, 1953, and [Claimant #3] was born on July 23, 1954,
and were 46, 42 and 41 years of age, respectively, at the time of [Employee]’s death on March 11, 
1996. 

3.         [Employee] was employed at the Nevada Test Site, a covered DOE facility, by DOE 
contractors, from February 7, 1955 to at least December 31, 1962.  This employment meets or exceeds 
250 aggregate work days, and qualifies the employee as a member of the SEC.

4.         The employee had a diagnosis of brain cancer, which is a specified cancer, on January 17, 
1996, after starting work at a DOE facility. 



5.         The evidence of record supports a causal connection between the employee’s cancer and his 
exposure to radiation at a DOE facility.  
6.         At the time of the employee’s death you were over the age of 18 years, not under 23 years of 
age and enrolled full-time in school, and were not incapable of self-support.
7.         You have never filed a tort suit or state workers’ compensation claim, nor have you received a 
settlement or award from a tort suit or state workers’ compensation claim based on radiation or brain 
cancer.  Further, you have not pled guilty to or been convicted of fraud in connection with an 
application for or the receipt of federal or state workers’ compensation benefits, nor have you received 
any award under RECA.
Based on the above noted findings of fact, the FAB hereby also makes the following:

CONCLUSIONS OF LAW

On June 26, 2006, the Secretary of HHS designated a class of certain employees as an addition to the 
SEC, i.e., DOE employees or DOE contractor or subcontractor employees who worked at the Nevada 
Test Site between January 27, 1951 and December 31, 1962, for a number of work days aggregating at 
least 250 work days, either solely under this employment or in combination with work days within the 
parameters (excluding aggregate work day requirements) established for other classes of employees 
included in the SEC, and who were monitored or should have been monitored.  This class of SEC 
became effective July 26, 2006.  The employment evidence is sufficient to establish that [Employee] 
was employed at the Nevada Test Site for an aggregate of at least 250 work days, between February 7, 
1955 and December 31, 1962.

[Employee] is a member of the SEC pursuant to § 7384l(14)(C) and was diagnosed with brain cancer, 
which is a specified cancer pursuant to 20 C.F.R. § 30.5(ff)(5)(iii)(L); and he is, therefore, a “covered 
employee with cancer” under § 7384l(9)(A) of the Act.  See 42 U.S.C. §§ 7384l(14)(C), 7384l(17) and 
7384l(9)(A); 20 C.F.R. § 30.210(a)(1)(i).  

[Claimant #1], [Claimant #2], [Claimant #3 and Employee’s two non-claiming children] are the 
surviving children of [Employee], pursuant to 42 U.S.C. § 7384s(e)(1)(B) of the Act.  [Employee’s 
two non-claiming children] accepted their 1/5th shares of a total award of $75,000.00 under RECA, 
and are therefore not eligible to receive a payment for the occupational illness of brain cancer under 
EEOICPA.  42 U.S.C. § 7385j.  [Claimant #1], [Claimant #2] and [Claimant #3] rejected an award of
their shares of compensation under RECA, and are therefore eligible for the payment of their 1/5th 
shares of compensation under EEOICPA.  Accordingly, [Claimant #1], [Claimant #2] and [Claimant 
#3] are entitled to compensation in the amount of $30,000.00 each under Part B of the Act.

The term “covered child” under Part E is defined as a child of the employee who, as of the date of the 
employee’s death had not attained the age of 18 years, had not attained the age of 23 years and was a 
full-time student who had been continuously enrolled in one or more educational institutions since 
attaining the age of 18 years, or had been incapable of self-support.  See 42 U.S.C. § 7385s-3(d)(2).

The evidence of record shows that [Claimant #1], [Claimant #2] and [Claimant #3] were 46, 42, and 
41 years of age, respectively, at the time of the employee’s death.  There is no evidence showing that 
the claimants were incapable of self-support at the time of the employee’s death on March 11, 1996.  
The Seattle district office recommended that a determination on [Claimant #1]’s claim for survivor 
benefits under this part of the Act be deferred, pending further development as to whether he met the 
criteria of a “covered child.”  Subsequently, [Claimant #1] provided a written statement to the FAB, 



dated December 20, 2006, stating he does not meet any of the criteria of a “covered child” under § 
7385s-3(d)(2) of the Act.  The evidence of record and the recommended decision support that 
[Claimant #2] and [Claimant #3] are not eligible as a “covered child” under Part E of the Act.  

For the forgoing reasons, the FAB concludes that the evidence of record is insufficient to allow 
compensation under Part E.  Accordingly, [Claimant #2] and [Claimant #3]’s claims for survivor 
benefits under Part E of the Act are denied.  

A decision on [Claimant #1]’s claim for survivor benefits under Part E is deferred, pending further 
development and issuance of a recommended decision by the district office.

Seattle, Washington

Kelly Lindlief, Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 30971-2002 (Dep’t of Labor, March 15, 2004)

NOTICE OF FINAL DECISION REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for benefits is 
denied.

STATEMENT OF THE CASE

On June 10, 2002, you filed a Claim for Survivor Benefits under the EEOICPA, form EE-2, with the 
Denver district office, as the spouse of the employee, for multiple myeloma.  You indicated on the EE-3
form that your husband was employed by the U.S. Coast and Geodetic Survey at various locations, 
including the Nevada Test Site, from early 1951 to December 1953.  

You also submitted marriage certificate and death certificates establishing that you were married to the 
employee from March 7, 1953 until his death on November 5, 1999, tax forms confirming his 
employment with the U.S. Coast and Geodetic Survey in 1951 and 1952 and a document from the 
Nevada Field Office of the Department of Energy (DOE) indicating that they had records of your 
husband having been exposed to radiation in 1951 and 1952.  Additionally, you submitted a document 
stating that your claim under the Radiation Exposure Compensation Act had been approved in the 
amount of $75,000; you stated that you had declined to accept the award and that was confirmed by a 
representative of the Department of Justice on August 12, 2002.

On July 1, 2002, you were informed of the medical evidence needed to support that your husband had 
cancer.  You submitted records of medical treatment, including a pathology report of April 19, 1993, 
confirming that he was diagnosed with multiple myeloma.    

On July 22, 2002, a DOE official stated that, to her knowledge, your husband’s employers were not 



Department of Energy contractors or subcontractors.  On July 29, 2002, you were advised of the type 
of evidence you could submit to support that your husband had employment which would give rise to 
coverage under the Act, and given 30 days to submit such evidence.  You submitted statements from 
co-workers confirming that he did work at the Nevada Test Site for a period from October to December
1951 and again for a few weeks in the spring of 1952.  

On August 29, 2002, the district office issued a recommended decision that concluded that you were 
not entitled to compensation benefits because the evidence did not establish that your husband was a 
covered employee. 

By letter dated September 20, 2002, your representative objected to the recommended decision, stating 
that your husband was a covered employee in that he worked at the Test Site while employed by the 
U.S. Coast and Geodetic Survey, which was a contractor of the Atomic Energy Commission (AEC), a 
predecessor agency of the DOE.  The representative also submitted documents which indicated that the
U.S. Coast and Geodetic Survey performed work, including offering technical advice and conducting 
surveys, for other government agencies, including the AEC and the military, and that it was covered by 
a cooperative agreement between the Secretary of Commerce and the Secretary of the Army.  On April 
1, 2003, the case was remanded to the district office for the purpose of determining whether your 
husband’s work at the Nevada Test Site was performed under a “contract” between the DOE and the 
U.S. Coast and Geodetic Survey.

The documents submitted by your representative were forwarded to the DOE, which responded on May
28, 2003 that dosimetry records existed for your husband “showing that he was with the USC&GS but 
after further research it was established that the USC&GS was in fact not a contractor or subcontractor 
of the AEC during those years.”  The documents were also reviewed by the Branch of Policy, 
Regulations and Procedures in our National Office.  On November 7, 2003, the district office issued a 
recommended decision to deny your claim.  The decision stated that the evidence submitted did not 
support that the U.S. Coast and Geodetic Survey was a contractor of the DOE at the Nevada Test Site, 
and, concluded that you were not entitled to benefits under § 7384s of the EEOICPA as your husband 
was not a covered employee under § 7384l.  42 U.S.C. §§ 7384l and 7384s. 

In a letter dated January 7, 2004, your representative objected to the recommended decision.  He did 
not submit additional evidence but did explain why he believes the evidence already submitted was 
sufficient to support that your husband was a covered employee under the Act.  Specifically, he stated 
that the evidence supported that your husband worked at the Nevada Test Site in 1951 and 1952 in the 
course of his employment with the U.S. Coast and Geodetic Survey, an agency which was performing a
survey at the request of the AEC, and that the latter agency issued him a badge which established that 
he was exposed to radiation while working there.  He argued that one must reasonably conclude from 
these facts that his work at the Nevada Test Site did constitute covered employment under the 
EEOICPA.  

FINDINGS OF FACT

You filed a claim for survivor benefits under the EEOICPA on June 10, 2002.

You were married to the employee from March 7, 1953 until his death on November 5, 1999.

Medical records, including a pathology report, confirmed he was diagnosed with multiple myeloma in 



April 1993.

In the course of his employment by the U.S. Coast and Geodetic Survey, your husband worked, and 
was exposed to radiation, at the Nevada Test Site, a DOE facility.  

The evidence does not support, and the Department of Energy has denied, that the U.S. Coast and 
Geodetic Survey was a contractor of the DOE at the time your husband worked at the Nevada Test Site.

CONCLUSIONS OF LAW

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision, pursuant to 20 C.F.R. § 30.310.  The same section of the regulations provides that in filing
objections, the claimant must identify his objections as specifically as possible.  In reviewing any 
objections submitted, under 20 C.F.R. § 30.313, the Final Adjudication Branch will review the written 
record, any additional evidence or argument submitted by the claimant, and conduct any additional 
investigation determined to be warranted in the case.  I have reviewed the record in this case and your 
representative’s letter of January 2, 2004 and must conclude that no further investigation is warranted.

The purpose of the EEOICPA, as stated in its § 7384d(b), is to provide for “compensation of covered 
employees and, where applicable, survivors of such employees, suffering from illnesses incurred by 
such employees in the performance of duty for the Department of Energy and certain of its contractors 
and subcontractors.”  42 U.S.C. § 7384d(b).   

A “covered employee with cancer” includes, pursuant to § 7384l(9)(B) of the Act, an individual who is 
a “Department of Energy contractor employee who contracted…cancer after beginning employment at 
a Department of Energy facility.”  Under § 7384l(11), a “Department of Energy contractor employee” 
may be an individual who “was employed at a Department of energy facility by…an entity that 
contracted with the Department of Energy to provide management and operating, management and 
integration, or environmental remediation at the facility; or…a contractor or subcontractor that 
provided services, including construction and maintenance, at the facility.”  42 U.S.C. § 7384l(9)(B),
(11).

EEOICPA Bulletin NO. 03-26 states that “a civilian employee of a state or federal government agency 
can be considered a ‘DOE contractor employee’ if the government agency employing that individual is 
(1) found to have entered into a contract with DOE for the accomplishment of…services it was not 
statutorily obligated to perform, and (2) DOE compensated the agency for that activity.”  The same 
Bulletin goes on to define a “contract” as “an agreement that something specific is to be done in return 
for some payment or consideration.”     

Section 30.111(a) states that “Except where otherwise provided in the Act and these regulations, the 
claimant bears the burden of proving by a preponderance of the evidence the existence of each and 
every criterion necessary to establish eligibility under any compensable claim category set forth in § 
30.110.”  20 C.F.R.  § 30.111(a).

As noted above, the evidence supports that your husband was exposed to radiation while working for 
the U.S. Coast and Geodetic Survey at the Nevada Test Site in late 1951 and early 1952, that he was 
diagnosed with multiple myeloma in April 1993, and that you were married to him from March 7, 1953
until his death on November 5, 1999.  



It does not reasonably follow from the evidence in the file that his work at the Nevada Test Site must 
have been performed under a “contract” between the U.S. Coast and Geodetic Survey and the AEC.  
Government agencies are not private companies and often cooperate with and provide services for 
other agencies without reimbursement.  The DOE issued radiation badges to military personnel, 
civilian employees of other government agencies, and visitors, who were authorized to be on a site but 
were not DOE employees or DOE contractor employees.  No evidence has been submitted that your 
husband’s work at the Nevada Test Site was pursuant to a “contract” between the U.S. Coast and 
Geodetic Survey and the AEC and the DOE has specifically denied that his employing agency was a 
contractor or subcontractor at that time.  Therefore, there is no basis under the Act to pay compensation
benefits for his cancer.

For the foregoing reasons, the undersigned must find that you have not established your claim for 
compensation under the EEOICPA and hereby denies that claim.

Washington, DC

Richard Koretz

Hearing Representative

EEOICPA Fin. Dec. No. 47856-2005 (Dep’t of Labor, July 21, 2005)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claims for compensation under §
7384 of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA or the Act).  See 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the Final 
Adjudication Branch accepts and approves your claims for compensation under 42 U.S.C. § 7384.  

STATEMENT OF THE CASE

On August 30, 2001, the employee’s surviving spouse filed a Form EE-2 (Claim for Survivor Benefits 
under the EEOICPA), based on lymphoma and peripheral bronchogenic carcinoma, and on July 24, 
2003, she passed away, and her claim was administratively closed.  On August 7 ([Claimant #1]) and 
September 9 ([Claimant #2], [Claimant #3], and [Claimant #4]), 2003, you filed Forms EE-2 under 
the EEOICPA, based on bronchogenic carcinoma and lymphoma.  

The record includes a Form EE-3 (Employment History Affidavit) that indicates the worker was 
employed by Reynolds Electrical and Engineering Company (REECo) at the Nevada Test Site (NTS) 
intermittently from 1957 to 1978, and that he wore a dosimetry badge.  A representative of the 
Department of Energy confirmed the employee was employed at NTS by REECo intermittently from 
August 23, 1958 to February 4, 1978.  

Medical documentation received included a copy of a Nevada Central Cancer Registry report that 
indicated an aspiration biopsy was performed on February 1, 1978, and it showed the employee was 
diagnosed with primary lung cancer.  A Valley Hospital discharge summary, dated February 4, 1978, 
indicated the employee had a tumor in the right upper lobe of the lung.  The record does not contain 
documentation demonstrating the employee was diagnosed with lymphoma.  



To determine the probability of whether the employee sustained the cancer in the performance of duty, 
the Seattle district office referred your case to the National Institute for Occupational Safety and 
Health (NIOSH) for radiation dose reconstruction in accordance with 20 C.F.R. § 30.115.  The district 
office received the final NIOSH Report of Dose Reconstruction dated April 20, 2005.  See 42 U.S.C. § 
7384n(d).  NIOSH noted the employee had worked at NTS intermittently from August 23, 1958 to 
February 4, 1978.  However, in order to expedite the claim, only the employment from 1966 through 
1970 was assessed.  NIOSH determined that the employee’s dose as reconstructed under the EEOICPA
was 71.371 rem to the lung, and the dose was calculated only for this organ because of the specific 
type of cancer associated with the claim.  NIOSH also determined that in accordance with the 
provisions of 42 C.F.R. § 82.10(k)(1), calculation of internal dose alone was of sufficient magnitude to 
consider the dose reconstruction complete.  Further, NIOSH indicated, the calculated internal dose 
reported is an “underestimate” of the employee’s total occupational radiation dose.  See NIOSH Report
of Dose Reconstruction, pp. 4, 5, 6, and 7.  

Using the information provided in the Report of Dose Reconstruction, the Seattle district office utilized
the Interactive RadioEpidemiological Program (IREP) to determine the probability of causation of the 
employee’s cancer, and reported in its recommended decision that the probability the employee’s lung 
cancer was caused by his exposure to radiation while employed at NTS was at least 50%.  

You provided copies of the death certificates of the employee and his spouse, copies of your birth 
certificates showing you are the natural children of the employee, and documentation verifying your 
changes of names, as appropriate.  

The record shows that you ([Claimant #1], [Claimant #2], [Claimant #3], [Claimant #4]) and 
[Claimant #5] filed claims with the Department of Justice (DOJ) for compensation under the 
Radiation Exposure Compensation Act (RECA).  By letter dated May 20, 2005, a representative of the 
DOJ reported that an award under § 4 of the RECA was approved for you; however, the award was 
rejected by [Claimant #1], [Claimant #2], [Claimant #3], and [Claimant #4].  

On June 14, 2005, the Seattle district office recommended acceptance of your claims for survivor 
compensation for the condition of lung cancer, and denial of your claims based on lymphoma.  

On June 12 ([Claimant #1] and June 20 ([Claimant #2], [Claimant #3], and [Claimant #4]), 2005, 
the Final Adjudication Branch received written notification from you indicating that you waive any 
and all rights to file objections to the recommended decision.  

FINDINGS OF FACT

1. On August 7 ([Claimant #1]) and September 9 ([Claimant #2], [Claimant #3], and [Claimant
#4]), 2003, you filed claims for survivor benefits.  

2. Documentation of record shows that the employee and his surviving spouse have passed away, 
you ([Claimant #1], [Claimant #2], [Claimant #3], and [Claimant #4]) are the children of the
employee, and you are his survivors.  

3. You ([Claimant #1], [Claimant #2], [Claimant #3], and [Claimant #4]) have rejected an 
award of compensation under the Radiation Exposure Compensation Act.  



4. The worker was employed at NTS by REECo, intermittently, from August 23, 1958 to February
4, 1978.  

5. The employee was diagnosed with lung cancer on February 1, 1978.  

6. The NIOSH Interactive RadioEpidemiological Program indicated at least a 50% probability 
that the employee’s cancer was caused by radiation exposure at NTS.  

7. The employee’s cancer was at least as likely as not related to his employment at a Department 
of Energy facility.  

 

CONCLUSIONS OF LAW

The evidence of record indicates that the worker was employed at NTS by REECo, intermittently, 
from August 23, 1958 to February 6, 1978.  Medical documentation provided indicated the employee 
was diagnosed with lung cancer on February 1, 1978; however, there is no evidence showing the 
employee was diagnosed with lymphoma, and your claims based on lymphoma must be denied.  

After establishing that a partial dose reconstruction provided sufficient information to produce a 
probability of causation of 50% or greater, NIOSH determined that sufficient research and analysis had
been conducted to end the dose reconstruction, and the dose reconstruction was considered complete.  
See 42 C.F.R. § 82.10(k)(1).  

The Final Adjudication Branch analyzed the information in the NIOSH Report of Dose Reconstruction 
and utilized the NIOSH-IREP to confirm the 63.34% probability that the employee’s cancer was caused
by his employment at NTS.  See 42 C.F.R. § 81.20. (Use of NIOSH-IREP).  Thus, the evidence shows 
that the employee’s cancer was at least as likely as not related to his employment at NTS.  

The Final Adjudication Branch notes that, in its Conclusions of Law, the recommended decision 
erroneously indicates the employee, [Employee], is entitled to compensation in the amount of 
$150,000.00; therefore, that Conclusion of Law must be vacated as the employee is deceased.  See 42 
U.S.C. § 7384s(a)(1).  

The Final Adjudication Branch notes that the record shows the employee passed away on February 4, 
1978.  However, his employment history indicates he worked at NTS until February 6, 1978.  
Consequently, for purposes of administration of the Act, his employment is considered to have ended 
on February 4, 1978.  

Based on the employee’s covered employment at NTS, the medical documentation showing his 
diagnosis of lung cancer, and the determination that the employee’s lung cancer was “at least as likely 
as not” related to his occupational exposure at NTS, and thus sustained in the performance of duty, the 
employee is a “covered employee with cancer,” under 42 U.S.C. § 7384l.  See 42 U.S.C. § 7384l(9)(B);
20 C.F.R. § 30.213(b); 42 C.F.R. § 81.2.  Further, as the record indicates there is one other potential 
beneficiary under the EEOICPA, you are each ([Claimant #1], [Claimant #2], [Claimant #3], and 
[Claimant #4]) entitled to survivor compensation under 42 U.S.C. § 7384 in the amount of 
$30,000.00.  As there is evidence that another survivor is a child of the employee, and potentially an 



eligible survivor under the Act, the potential share ($30,000.00) of the compensation must remain in 
the EEOICPA Fund.  See Federal (EEOICPA) Procedure Manual, Chapter 2-200.7c(2) (June 2004).  

Seattle, WA

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch

EEOICPA Fin. Dec. No. 43114-2003 (Dep’t of Labor, September 22, 2003)

FINAL DECISION AFTER REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended,  42 
U.S.C. § 7384 et seq. (EEOICPA or the Act). Since you submitted a letter of objection, but did not 
specifically request a hearing, a review of the written record was performed, in accordance with § 
30.312 of the implementing regulations.  20 C.F.R. § 30.312.

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision, in accordance with § 30.310 of the implementing regulations.  20 C.F.R. § 30.310.  In 
reviewing any objections submitted, under § 30.313 of the implementing regulations, the Final 
Adjudication Branch will review the written record, any additional evidence or argument submitted by 
the claimant, and conduct any additional investigation determined to be warranted in the case.  20 
C.F.R. § 30.313.

For the reasons set forth below, your claim for benefits is denied.

STATEMENT OF CASE

On March 18, 2003, you filed a claim for survivor benefits under the EEOICPA as the spouse of the 
employee.  On May 19, 2003, the Department of Justice (DOJ) verified that on May 31, 2002, you 
accepted compensation under § 4 of the Radiation Exposure Compensation Act in the amount of 
$75,000. 

42 U.S.C. § 7385j of the Energy Employees Occupational Illness Compensation Program Act states:  
“Except in accordance with § 7384u[1] of this title, an individual may not receive compensation or 
benefits under the compensation program for cancer and also receive compensation under the Radiation
Exposure Compensation Act (42 U.S.C. 2210 note) or § 1112 (c) of Title 38.”

The Denver district office advised you of the deficiencies in your claim and afforded you the 
opportunity to correct them.  There is no evidence in the file to indicate that you provided additional 
evidence to the district office for review. 

By a recommended decision dated July 2, 2003, the Denver district office recommended that your 
claim for benefits under the EEOICPA be denied.  In the recommendation, the district office found that:



1.      You filed a claim under EEOICPA on March 18, 2003; 

2.      You did not establish entitlement under the EEOICPA as you did not receive an 
award from the Department of Justice under § 5 of RECA.  You have not provided 
evidence that your husband could be covered under the EEOICPA as an employee of 
the Department of Energy or Atomic Weapons facility.  You have not claimed that 
your husband had a medical condition other than stomach cancer, a condition for 
which you have already been awarded benefits as your husband’s eligible survivor, 
under § 4 of RECA as an on-site participant.

By your letter of July 30, 2003, you requested assistance from Daniel K. Akaka, United States Senate 
in “appealing the decision that denied me compensation as an eligible beneficiary of a covered 
employee under the Energy Employees’ Occupational Illness Compensation Program Act (EEOICPA)
….”  You did not state specific objections to the recommended decision.  You included medical and 
employment records with your letter to Senator Akaka.  

FINDINGS OF FACT

On May 31, 2002, you accepted compensation under § 4 of the RECA for your husband’s cancer.

The additional medical records do not indicate that your husband was diagnosed with a condition 
covered under the EEOICPA, other than cancer.

CONCLUSIONS OF LAW

In accordance with 20 C.F.R. §30.313, I have reviewed the record in this case and conclude that no 
further investigation is warranted. 

I find that the decision of the district office is supported by the evidence and the law, and cannot be 
changed based on the objections and the additional evidence you submitted.  As explained in § 
30.110(b) of the implementing regulations, “Any claim that does not meet all of the criteria for at least 
one of these categories, as set forth in these regulations, must be denied.” 20 C.F.R. § 30.110(b).  The 
undersigned hereby denies payment of lump sum compensation and medical benefits.

Washington, DC 

Linda M. Parker

Hearing Representative

[1] § 7384u states: “An individual who receives, or has received, $100,000 under section 5 of the Radiation Exposure 
Compensation Act (42 U.S.C. 2210 note) for a claim made under that Act (hereinafter in this section referred to as a 
“covered uranium employee”), or the survivor of that covered uranium employee if the employee is deceased, shall receive 
compensation under this section in the amount of $50,000.”

Section 5 claims under Part B

EEOICPA Fin. Dec. No. 58768-2005 (Dep’t of Labor, January 25, 2005)



REVIEW OF THE WRITTEN RECORD AND REMAND ORDER 

This is a review of the written record and remand order of the Final Adjudication Branch concerning 
this claim for compensation under Part B of the Energy Employees Occupational Illness Compensation
Program Act of 2000, as amended, 42 U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set 
forth below, the recommended decision of the Denver district office dated October 14, 2004 is vacated, 
and the matter is remanded to the district office for further consideration and a new decision consistent 
with this remand order.

On June 25, 2004, you filed a Form EE-2 as the surviving spouse of a uranium worker seeking benefits
under the Energy Employees Occupational Illness Compensation Program Act.  You indicated on your 
claim form that the [Employee] contracted lung cancer and GI malignancy due to his employment 
exposure.  You also stated that you or the employee had not filed a claim for benefits under Section 5 of
the Radiation Exposure Compensation Act (RECA) with the Department of Justice (DOJ).

The district office contacted the DOJ to verify RECA filing and on August 2, 2004, notified the Denver
district office that no one had filed a Section 5 RECA claim on behalf of the employee.  On August 4, 
2004, the district office sent you a letter informing you of the requirements to receive compensation 
under the EEOICPA and affording you 60 days to apply with the Department of Justice. They also 
advised you that failure to file with the DOJ within the allotted time period would result in a decision 
being made based upon the information in file. 

On October 14, 2004,  the Denver district office denied your claim on the basis that you had not 
received an award under Section 5 of the Radiation Exposure Compensation Act, and therefore, were 
not entitled to compensation pursuant to § 7384u of the EEOICPA.  The case was forwarded to the 
Final Adjudication Branch.  On October 18, 2004, you wrote to the Final Adjudication Branch to object
to the recommended decision.  A hearing was scheduled in your case, but on January 12, 2005, the 
Final Adjudication Branch contacted you to remind you of the hearing and learned that you had filed a 
RECA claim with DOJ and you had written to DOL to withdraw the hearing request.  Based upon the 
information from the claimant, the hearing was cancelled.

The Federal (EEOICPA) Procedure Manual states that if a claimant has indicated on the claim form 
that the employee was/is a uranium worker, or that a RECA award has been granted, the claim is to be 
developed in accordance with 20 C.F.R. 30.300.[1]  Additionally, for claims filed for EEOICPA 
benefits concurrently with or prior to filing for RECA benefits, the DOJ should be contacted to 
determine if the individual has filed under Section 5, and concurrently a development letter should be 
sent to the claimant advising that benefits can only be provided through EEOICPA if the covered 
employee has received an award under Section 5 of the RECA.  Additionally the letter should advise 
the claimant that they have 60 days in which to file with DOJ, and if a claim is not filed within the time
period, a decision will be rendered on the claim.[2] 

The Denver district office followed the correct procedures in this case.  However, on January 12, 2004, 
the Final Adjudication Branch learned that you had filed a RECA claim with DOJ.  The Final 
Adjudication Branch contacted the Department of Justice and learned that you had filed a claim with 
RECA, and that it is still pending.  

This case is not in posture for a decision.  Therefore, the undersigned hereby vacates the October 14, 
2004 recommended decision, and remands the case to the Denver district office. Upon receipt the 



claims examiner should:

1.        Administratively close the case,

2.        Notify the claimant of such action

3.        Issue a new recommended decision upon notification that a decision has been rendered by the 
Department of Justice.

Denver, CO

Joyce L. Terry

District Manager

[1] 20 C.F.R. § 30.211 and the Federal (EEOICPA) Procedure Manual, Chapter 2-900.2 (September 2004).

[2] Federal (EEOICPA) Procedure Manual, Chapter 2-900.4 (September 2004).

Section 5 claims under Part E

EEOICPA Fin. Dec. No. 10009704-2007 (Dep’t of Labor, February 22, 2010)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning the above-captioned claim for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the claim for 
benefits based on lymphoma is denied under Part E of EEOICPA.   

 

STATEMENT OF THE CASE

On March 19, 2002, the employee filed a claim for benefits under Part B of EEOICPA and alleged that 
he had contracted pulmonary fibrosis and lymphoma due to his employment as a uranium miner.  On 
May 11, 2004, he also filed a Request for Review by Physicians Panel with the Department of Energy 
(DOE) under former Part D of EEOICPA for pulmonary fibrosis and lymphoma.  With the repeal of 
Part D and the enactment of Part E, the employee’s Part D claim was treated as a claim for benefits 
under Part E.  

On August 16, 2002, FAB issued a final decision accepting the claim under Part B for pulmonary 
fibrosis and awarded the employee $50,000.00 in lump-sum compensation.  In that decision, FAB 
noted that the Department of Justice (DOJ) confirmed that the employee was an award recipient under 
section 5 of the Radiation Exposure Compensation Act (RECA), 42 U.S.C. 2210 note, for the condition
of pulmonary fibrosis.  On May 21, 2007, FAB issued another final decision that accepted the claim for
pulmonary fibrosis, this time under Part E, and awarded the employee medical benefits under Part E for
that covered illness.  On November 3, 2008, FAB also issued a final decision that awarded the 



employee impairment benefits under Part E based on his accepted pulmonary fibrosis; the award of 
$142,500.00 was for his 57% whole body impairment.

In support of his Part E claim for lymphoma, the employee submitted an employment history on Form 
EE-3, showing that he had worked as a miner for Kerr-McGee at the KerMac 24 Mine in Grants, New 
Mexico, from approximately September 1, 1959 to March 1, 1960, and for Phillips 
Petroleum/Sandstone at the Ambrosia Lake Mine, from approximately March 1, 1960 to November 30,
1960.  DOJ submitted employment evidence it had collected in connection with his RECA claim, 
including an Itemized Statement of Earnings from the Social Security Administration and a Uranium 
Miner’s study, both of which verified that the employee worked as a uranium miner for Kerr-McGee in 
Section 24 from January 1, 1959 to September 30, 1960, and for Phillips Petroleum at Sandstone from 
October 1, 1960 to December 31, 1960.  The employee also submitted a pathology report, dated 
November 10, 1998, in which Dr. Glenn H. Segal diagnosed B-cell non-Hodgkin’s lymphoma 
involving bone marrow.  He also submitted a November 18, 1998 report in which Dr. Jo-Ann Andriko 
confirmed the diagnosis of malignant lymphoma. 

The district office reviewed source documents used to compile the U. S. Department of Labor’s Site 
Exposure Matrices (SEM)[1]to determine whether it was possible that, given the employee’s labor 
category and the work processes in which he was engaged, he was exposed to a toxic substance in the 
course of his employment that has a causal link with his claimed lymphoma.  The district office 
determined that SEM did not have such a link and by letters dated August 14, 2009, and September 14, 
2009, it advised the employee that there was insufficient evidence to establish that exposure to a toxic 
substance at a DOE facility or section 5 mine was a significant factor in aggravating, contributing to or 
causing his lymphoma.  The district office requested that he provide further evidence of the link 
necessary to support his claim and afforded him 30 days to provide the requested evidence.  In 
response, on October 13, 2009, he submitted a letter in which he stated that his lymphoma was the 
result of his employment as a uranium miner.  The letter was accompanied by the following 
documents:  

1.      An article entitled “Radon Exposure and Mortality Among White and American 
Indian Uranium Miners:  An Update of the Colorado Plateau Cohort.” 

2.      An article entitled “Radiation Exposure Tied to Lymphoma Risk in Men.”

3.      An article entitled “Occupational Exposures and Non-Hodgkin’s Lymphoma:  
Canadian Case-Control Study.” 

4.      An article on non-Hodgkin’s lymphoma.

5.      An abstract from the update of mortality from all causes among white uranium 
miners from the Colorado plateau study group. 

6.      A section from the Federal Register Notice regarding changes to the dose 
reconstruction target organ selection for lymphoma under EEOICPA. 

7.      A letter dated August 17, 2001 in which Dr. Thomas P. Hyde opined that it was 
highly likely that the employee’s lymphoma was caused by his exposure to radiation 
during his employment as a uranium miner. 

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/10009704-2007--20100222.htm#_ftn1


To determine the probability of whether the employee contracted cancer in the performance of duty 
under Part E due to radiation, the district office referred his claim to the National Institute for 
Occupational Safety and Health (NIOSH) for radiation dose reconstruction.  On November 10, 2009, 
the district office received the final NIOSH Report of Dose Reconstruction and used the information 
provided in that report to determine the probability of causation (PoC).  The district office calculated 
that there was a 17.10% probability that the employee’s lymphoma was caused by radiation exposure at
the uranium mines in which he worked. 

On December 10, 2009, the district office issued a recommended decision to deny the employee’s Part 
E claim for lymphoma on the ground that it was not “at least as likely as not” (a 50% or greater 
probability) that his lymphoma was caused by his employment at the uranium mines where he worked. 
The district office further concluded that there was no evidence meeting the “at least as likely as not” 
causation standard that exposure to a toxic substance other than radiation at either a DOE facility or a 
section 5 mine was a significant factor in aggravating, contributing to or causing the claimed illness of 
lymphoma.  

Following issuance of the recommended decision, FAB independently analyzed the information in the 
NIOSH report and confirmed the district office’s PoC calculation of 17.10%.  Based on a thorough 
review of the case file, FAB hereby makes the following:

FINDINGS OF FACT

1.      The employee worked as a uranium miner for Kerr-McGee in Section 24 from January 1, 1959 to 
September 30, 1960, and for Phillips Petroleum at Sandstone from October 1, 1960 to December 31, 
1960.

2.      He was diagnosed with lymphoma on November 10, 1998.

3.      Based on the dose reconstruction performed by NIOSH, the PoC (the likelihood that the cancer 
was caused by radiation exposure incurred while working at a covered facility) for the employee’s 
lymphoma was 17.10%, which is less than 50%. 

4.      There is insufficient evidence in the file to establish that it is “at least as likely as not” that 
exposure to toxic substances other than radiation at a covered DOE facility or section 5 mine was a 
significant factor in aggravating, contributing to or causing the employee’s lymphoma.

Based on a review of the aforementioned facts, FAB also hereby makes the following:

CONCLUSIONS OF LAW

Part E of EEOICPA provides compensation to covered DOE contractor employees who have contracted
a “covered illness” through exposure at a DOE facility in accordance with § 7385s-2.  Section 7385s(2)
defines a “covered DOE contractor employee” as any DOE contractor employee determined under § 
7385s-4 to have contracted a covered illness through exposure at a DOE facility, and § 7385s(2) 
defines a “covered illness” as an illness or death resulting from exposure to a toxic substance.  Pursuant
to 42 U.S.C. § 7385s-5(2), a section 5 uranium worker determined under § 7385s-4(c) to have 
contracted a covered illness through exposure to a toxic substance at a section 5 mine or mill will be 
eligible for Part E benefits to the same extent as a DOE contractor employee determined under § 



7385s-4 to have contracted a covered illness through exposure to a toxic substance at a DOE facility.  

To establish eligibility for benefits for radiogenic cancer under Part E of EEOICPA, an employee must 
show that he or she has been diagnosed with cancer; was a civilian DOE contractor employee or a 
civilian RECA section 5 uranium worker who contracted that cancer after beginning employment at a 
DOE facility or a RECA section 5 facility; and that the cancer was at least as likely as not related to 
exposure to radiation at a DOE facility or a RECA section 5 facility.  Section 30.213 of the 
implementing regulations (20 C.F.R. § 30.213(c) (2009)) states that: 

The Office of Workers’ Compensation Programs (OWCP) also uses the Department of Health and 
Human Services (HHS) regulations when it makes the determination required by § 7385s-4(c)(1)(A) of
the Act, since those regulations provide the factual basis for OWCP to determine if "it is at least as 
likely as not" that exposure to radiation at a DOE facility or RECA section 5 facility, as appropriate, 
was a significant factor in aggravating, contributing to or causing the employee’s radiogenic cancer 
claimed under Part E of the Act.  For cancer claims under Part E of the Act, if the PoC is less than 50% 
and the employee alleges that he was exposed to additional toxic substances, OWCP will determine if 
the claim is otherwise compensable pursuant to § 30.230(d) of this part.

FAB notes that the PoC calculations in this case were performed in accordance with 20 C.F.R. § 
30.213.  FAB independently analyzed the information in the NIOSH report, confirming the district 
office’s PoC calculation of 17.10%.

Section 30.111(a) of the regulations states that “Except where otherwise provided in the Act and these 
regulations, the claimant bears the burden of proving by a preponderance of the evidence the existence 
of each and every criterion necessary to establish eligibility.  Proof by a preponderance of the evidence 
means that it is more likely than not that the proposition to be proved is true.”  20 C.F.R. § 30.111(a).  
As found above, the case file does not contain sufficient evidence to enable the employee to meet his 
burden of proof to establish that it is “at least as likely as not” that exposure to toxic substances other 
than radiation at a covered DOE facility or section 5 mine was a significant factor in aggravating, 
contributing to or causing his lymphoma.

In the absence of evidence to support that it is at least as likely as not that exposure to a toxic or 
radiological substance at a DOE facility or a RECA section 5 facility was a significant factor in 
aggravating, contributing to, or causing his lymphoma, FAB concludes that the employee has failed to 
establish that he contracted the “covered illness” of lymphoma, and his claim under Part E of 
EEOICPA is denied.

Kathleen M. Graber

Hearing Representative

Final Adjudication Branch

[1]  SEM is a database of occupational categories, the locations where those occupational categories would have been 
performed, a list of process activities at the facility and the locations where those processes occurred, a list of toxic 
substances and the locations where those toxic substances were located, and a list of medical conditions and the toxic 
substances associated with those conditions.  

Survivors



EEOICPA Fin. Dec. No. 63743-2006 (Dep’t of Labor, November 21, 2006)

NOTICE OF FINAL DECISION FOLLOWING REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch (FAB) concerning the claims of [Claimant #1], 
[Claimant # 6], [Claimant #7], [Claimant #8]and [Claimant # 9] for compensation under Part B, and
of [Claimant #1], [Claimant #2], [Claimant #3] and [Claimant #4] under Part E, of the Energy 
Employees Occupational Illness Compensation Program Act of 2000, as amended (EEOICPA or the 
Act), 42 U.S.C. § 7384 et seq.  For the reasons stated below, the claims of [Claimant #1] under Parts B
and E, as well as the claims of [Claimant #2], [Claimant #3] and [Claimant #4] under Part E are 
denied, and the claims of [Claimant #6], [Claimant #7], [Claimant #8] and [Claimant #9] under Part
B are approved.

STATEMENT OF THE CASE

On November 29, 2004, [Claimant #2], [Claimant #3], [Claimant #4], [Claimant #5 ], [Claimant # 
6], [Claimant #7], [Claimant #8] and [Claimant #9] filed Forms EE-2, claiming survivor benefits 
under Parts B and E of EEOICPA as the children of the employee.  [Claimant #1] filed such a claim on
June 14, 2005, as the spouse of the employee.  The Department of Justice (DOJ) confirmed on January 
11, 2005 that [Claimant #2], [Claimant #3], [Claimant #4], [Claimant #5], [Claimant #6], 
[Claimant #7], [Claimant #8] and[Claimant #9] received, on November 22, 2004, an award under 
Section 5 of the Radiation Exposure Compensation Act (RECA), as the eligible surviving beneficiaries 
of the employee, for the condition of pneumoconiosis.  

Documents, including birth, marriage and death certificates, birth affidavits and a marital status and 
family profile issued by the Navajo Nation, and a decree issued by a judge on December 22, 1978, 
confirmed that [Claimant #2], born on [Date of Birth], [Claimant #3], born on [Date of Birth], 
[Claimant #4], born on [Date of Birth], [Claimant #5], born on [Date of Birth], [Claimant #7], born
on [Date of Birth], [Claimant #8], born on [Date of Birth] and [Claimant #9], born on [Date of 
Birth], are children of the employee.  Another birth certificate states that [Claimant #6] was born on 
[Date of Birth] and that her mother was [Claimant #6’s mother], who is also listed as the mother on 
the birth certificates of [Claimant #7], [Claimant #8] and [Claimant #9].  Subsequently, an obituary 
from a newspaper was submitted which listed [Claimant #6] as a surviving daughter of the employee. 

The death certificate of the employee states that he died on December 1, 1990 and that, at the time of 
his death, he was married to [Claimant #1’s maiden name].  A marriage certificate confirms that 
[Claimant #1’s maiden name] was the name of [Claimant #1] until her marriage to the employee, on 
June 18, 1950.  The death certificate states that the “informant” was [Claimant #2], who, according to 
his birth affidavit, is the son of the employee and [Claimant #1].

The file also includes a Decree of Dissolution of Marriage, concerning the marriage of the employee 
and [Claimant #1].  The Decree states that an “absolute divorce” was “granted to the plaintiff,” 
[Employee], and that this was ordered, on December 22, 1978, by a judge of the Court of the Navajo 
Nation.  A marital status and family profile, issued by the Vital Records and Tribal Enrollment Program
of the Navajo Nation, on January 10, 2002, also stated that the employee and [Claimant #1] were 
divorced on December 22, 1978.

The DOJ submitted a document signed on October 8, 2002 by “[Claimant #1]” on which a box was 



checked indicating that she was not in a legal or common-law marriage to the employee for at least one
year prior to his death.  On August 1, 2005, her representative submitted an undated affidavit signed by 
“[Claimant #1]” stating that she was never divorced from the employee, that she did not knowingly 
check the box on the DOJ document, that she always uses her middle initial ([Middle initial]) when 
signing her name, that she needs translation of all documents into Navajo and that she relied on the 
assistance of the Shiprock Office of the Navajo Uranium Workers in pursuing her claim. 

The case was referred to the Office of the Solicitor and the Solicitor responded with an opinion dated 
December 7, 2005.  The district office then obtained statements from [Claimant #6], [Claimant #7], 
[Claimant #8] and [Claimant #9], confirming that they had not filed for, or received any benefits 
from, a lawsuit or a state workers’ compensation claim, for the employee’s exposure or illness.  On 
April 6, 2006, the district office sent letters to [Claimant #2], [Claimant #3], [Claimant #4] and 
[Claimant #5], asking if they had filed for, or received any benefits from, a lawsuit or a state workers’ 
compensation claim, for the employee’s exposure or illness.  No response to those letters has been 
received. 

On April 11, 2006, the Denver district office issued a recommended decision, concluding that 
[Claimant #1] is not entitled to compensation under Part B of the Act, but that [Claimant #6], 
[Claimant #7], [Claimant #8] and [Claimant #9] were each entitled to $6,250 (1/8th of $50,000) 
under Part B.  The recommended decision also concluded that [Claimant #1], [Claimant #2], 
[Claimant #3] and [Claimant # 4] are not entitled to compensation under part E of the Act, since the 
evidence did not support they are eligible survivors of the employee, as defined in 42 U.S.C. § 
7385s-3.  The recommended decision also described the criteria which have to be met to be considered 
a “covered child” under Part E.  

The recommended decision held in abeyance the claims of [Claimant #2], [Claimant #3], [Claimant 
#4] and [Claimant #5] under Part B, until their response to the inquiry as to whether they had ever 
filed, or received benefits under, a lawsuit or state workers’ compensation claim.  It also stated that 
further development of the evidence must take place before a decision could be issued on the claims of 
[Claimant #5], [Claimant #6], [Claimant #7], [Claimant #8] and [Claimant #9] under Part E.       

On April 21, 2006, the FAB received [Claimant #6]’s, [Claimant #7]’s and [Claimant #8]’s waivers 
of their right to object to the recommended decision.  On June 7, 2006, the FAB received a letter from 
Lorenzo Williams, the representative of [Claimant #1], expressing objections to the recommended 
decision and requesting a hearing.  Mr. Williams submitted another letter, dated July 3, 2006, which 
again stated his objections to the recommended decision, withdrew the request for a hearing and 
requested a review of the written record.   On September 18, 2006, [Claimant #1], through her 
representative, was provided twenty days to submit any additional evidence she wished considered.  No
additional evidence was submitted.  

OBJECTIONS

The letters of objection included numerous allegations of inappropriate conduct by DOJ, DEEOIC, the 
Solicitor, government agencies of the Navajo Nation, the Office of Navajo Uranium Workers and 
[Claimant #1]’s previous representative.  No evidence was submitted confirming that any such 
conduct occurred which would have had any bearing on the outcome of the case.

The basic objection of Lorenzo Williams is that the evidence as to whether [Claimant #1] was married 



to the employee at the time of his death was not properly evaluated.  In particular, he objected that the 
affidavit made by [Claimant #1] on August 1, 2005, indicating that she was never divorced from the 
employee, was not considered.  However, its evidentiary value must be weighed in light of the other 
evidence in the file.  It is true that the employee’s death certificate states that, at that time, he was 
married to [Claimant #1].  However, it also indicates that the information was based solely on 
information received from [Claimant #2].

On the other hand, the document which appears to have been signed by [Claimant #1] on October 8, 
2002 states that she was not married to the employee at the time of his death.  It should be noted that 
another document in the file, her marriage certificate, includes a signature of [Claimant #1] without a 
middle initial.  

Furthermore, an official document was issued by a judge on December 22, 1978 stating that a divorce 
was granted dissolving the marriage of [Claimant #1] and the employee.  A stamp from the clerk of the
court states that the copy in the file is an accurate copy of the document.  Lorenzo Williams, the 
representative of [Claimant #1] has noted that the document incorrectly states that the two were 
married in 1951, rather than 1950, as stated in the marriage certificate, and that there is also a stamp 
indicating the document was “received” in 1991, after the death of the employee.  However, he 
presented no argument or evidence that these facts would in any way invalidate the divorce decree, 
which was ordered and signed by the judge on December 22, 1978.

In addition, the file includes another official document, a marital status and family profile, issued by 
the Vital Records and Tribal Enrollment Program of the Navajo Nation on January 10, 2002, which 
further confirms that [Claimant #1] and the employee were divorced on December 22, 1978.

The probative value of these two official documents far outweigh the unclear and conflicted statements 
from [Claimant #1] and the statement on the death certificate which simply repeated information 
obtained from one of her children with the employee.

Also, it should be noted that the evidence supports that, after December 22, 1978, the employee had at 
least three more children with another woman, [Employee’s second wife].  This does not, in and of 
itself, constitute evidence of the employee’s marital status.  It does, however, lend some credence to the
proposition that the employee no longer considered himself married to [Claimant #1].  

Finally, as the Solicitor noted in the opinion of December 7, 2005, 42 U.S.C. § 7384u provides for 
payment of compensation to an individual “who receives, or has received” an award under section 5 of 
the RECA.  A determination is made by DEEOIC concerning an eligible survivor under that section 
only if all the individuals who received the RECA award are deceased.  Since, in this case, the 
individuals who received the award under section 5 of the RECA are still alive, [Claimant #1] would 
not be eligible for benefits under Part B of the EEOICPA even if it were determined that she was an 
eligible surviving spouse under § 7384u(e).    

Upon review of the case record, the undersigned makes the following:

FINDINGS OF FACT

1.         You all filed claims for benefits under Parts B and E of EEOICPA.



2.         [Claimant #2], [Claimant #3], [Claimant #4], [Claimant #5], [Claimant #6], [Claimant #7], 
[Claimant #8] and [Claimant #9] received compensation for the condition of pneumoconiosis, as 
eligible surviving beneficiaries of the employee, under Section 5 of RECA.

3.         The employee died on December 1, 1990.  At the time of his death, [Claimant #2] was 36 years
old, [Claimant #3] was 28, [Claimant #4] was 26, [Claimant #5] was 19, [Claimant #6] was 11, 
[Claimant #7] was 9, [Claimant #8] was 7 and [Claimant #9] was 6.  [Claimant #2], [Claimant #3] 
and [Claimant #4] were not incapable of self-support when the employee died. 

4.         [Claimant #2], [Claimant #3], [Claimant #4], [Claimant #5], [Claimant #7], [Claimant #8] 
and [Claimant #9] are children of the employee.  

5.         [Claimant #6], [Claimant #7], [Claimant #8] and [Claimant #9] did not receive any 
settlement or award from a lawsuit or state workers’ compensation in connection with the accepted 
exposure or illness.  [Claimant #2], [Claimant #3], [Claimant #4] and [Claimant #5] have not 
confirmed whether or not they received a settlement or award from a lawsuit or state workers’ 
compensation in connection with the accepted exposure or illness.  

6.         [Claimant #1] was married to the employee from June 18, 1950 until December 22, 1978, 
when they were divorced. 

Based on these facts, the undersigned makes the following:     

CONCLUSIONS OF LAW

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision, pursuant to 20 C.F.R. § 30.310.  In reviewing any objections submitted under 20 C.F.R. § 
30.313, the FAB will review the written record, any additional evidence or argument submitted by the 
claimant, and conduct any additional investigation determined to be warranted in the case.  I have 
reviewed the record in this case, including the letters of objection, and must conclude that no further 
investigation is warranted.

The EEOICPA provides, under Part E, for payment of compensation to survivors of covered 
employees.  It specifically states in 42 U.S.C. § 7385s-3 that if “there is no covered spouse. . . payment 
shall be made in equal shares to all covered children who are alive.”  It defines a “covered spouse” as 
“a spouse of the employee who was married to the employee for at least one year immediately before 
the employee’s death,” and a “covered child” as “a child of the employee who, as of the employee’s 
death. . .had not attained the age of 18 years. . .had not attained the age of 23 years and was a full-time 
student who had been continuously enrolled as a full time student. . .since attaining the age of 18 years;
or. . .had been incapable of self-support.”   

For the foregoing reasons, the undersigned finds that the evidence does not support that [Claimant #1] 
was a “covered spouse” or that [Claimant #2], [Claimant #3] or [Claimant #4] were “covered” 
children, and their claims for benefits under Part E of EEOICPA are hereby denied.

The EEOICPA provides, under 42 U.S.C. § 7384u, for payment of compensation in the amount of 
$50,000 to an “individual who receives, or has received, $100,000 under section 5 of the Radiation 
Exposure Compensation Act.”  [Claimant #1] did not receive an award under section 5 of RECA and, 



therefore, she is not entitled to compensation under Part B.  

[Claimant #2], [Claimant #3], [Claimant #4], [Claimant #5], [Claimant #6], [Claimant #7], 
[Claimant #8] and [Claimant #9] did receive an award under section 5 of RECA and, therefore, they 
each have an entitlement to $6,250 ($50,000 divided by 8) under Part B.  Since [Claimant #6], 
[Claimant #7], [Claimant #8] and [Claimant #9] have affirmed that they have not received a payment
from a tort suit for the employee’s exposure, there is no offset to their entitlement, under 42 U.S.C. § 
7385 of the Act, and compensation is hereby awarded to [Claimant #6], [Claimant #7], [Claimant #8]
and [Claimant #9], in the amount of $6,250 each.

When [Claimant #2], [Claimant #3], [Claimant #4] and [Claimant #5] have responded to the inquiry
as to whether they have received a payment from a lawsuit based upon their father’s 
employment-related exposure, decisions will be issued on their claims for compensation under Part B 
of the Act.

Upon further development of the evidence, decisions will be issued on the claims of [Claimant #5], 
[Claimant #6], [Claimant #7], [Claimant #8] and [Claimant #9] for compensation under Part E.       

Washington, DC

Richard Koretz, Hearing Representative

Final Adjudication Branch

Special Exposure Cohort

Designation by HHS 

EEOICPA Fin. Dec. No. 787-2005 (Dep’t of Labor, June 29, 2005)

NOTICE OF FINAL DECISION

This is the final decision of the Office of Workers’ Compensation Programs (OWCP) concerning your 
claim for compensation under 42 U.S.C. § 7384 et seq., the Energy Employees Occupational Illness 
Compensation Program Act of 2000, as amended, (EEOICPA or the Act).  For the reasons stated below,
your claim for survivor benefits is accepted.  Adjudication of your claim under § 7385s-3 is deferred 
pending further development.

STATEMENT OF THE CASE

You filed a claim for compensation as the surviving spouse of [Employee], (the employee), under § 
7384s(e) of the Energy Employees Occupational Illness Compensation Program Act (EEOICPA) on 
August 3, 2001.  On Form EE-3 (Employment History for Claim under EEOICPA) you stated that he 
had been employed as a chemical operator by Mallinckrodt Chemical at the Mallinckrodt Destrehan 
Street Plant located in St. Louis, Missouri from 1945 until an unknown date.  The Department of 
Energy (DOE) has identified the Mallinckrodt Destrehan Street Plant as a DOE facility from 1942 
through 1962.  On November 5, 2001, the DOE confirmed and verified the employee’s dates of 
employment at the Mallinckrodt Destrehan Street Plant from 1951 through 1966.  You stated that as a 



result of his exposure to radiation at the Mallinckrodt Destrehan Street Plant he developed brain cancer 
first diagnosed in 1983.  The employee died on September 12, 1983.  You submitted a death certificate 
for the employee and a record of your marriage to the employee.

Medical evidence was submitted in support of the claim.  This evidence included the employee’s death 
certificate that indicated the immediate cause of death on March 9, 1989 was pulmonary embolus and 
listed other significant conditions as brain tumor.  The evidence also included a pathology report 
describing a specimen of the employee’s brain tumor obtained on or about August 26, 1983 that 
provided a diagnosis of grade II astrocytoma, right frontal lobe (brain cancer).  The diagnosis was 
confirmed by a consultation report of Dr. Walter E. Stevens, MD completed on August 30, 1983. 

The district office evaluated the employment and medical evidence and determined that the claim 
required referral to the National Institute for Occupational Safety and Health (NIOSH) to perform a 
dose reconstruction for the primary brain cancer.  A copy of the case file and the NIOSH Referral 
Summary Document were forwarded to NIOSH on November 20, 2001.

The term “covered employee with cancer” may include an individual with a specified cancer who is a 
member of the Special Exposure Cohort, if and only if that individual contracted that specified cancer 
after beginning employment at a Department of Energy facility (in the case of a Department of Energy 
employee or Department of Energy contractor employee) or at an atomic weapons employer facility (in
the case of an atomic weapons employee).  An employee who is a member of the Special Exposure 
Cohort and has a specified cancer does not require a specific finding of “the cancer is at least 50% as 
likely as not” related to the employment.

EEOICPA authorizes the addition of a class of employees to the Special Exposure Cohort (SEC) if the 
Secretary of HHS finds:

(1)  it is not feasible to estimate with sufficient accuracy the radiation dose that the 
class received; and (2)  there is a reasonable likelihood that such radiation dose may 
have endangered the health of members of the class.
On April 11, 2005, The Secretary of HHS designated as members of the SEC all employees who 
worked in the Uranium Division at the Mallinckrodt Destrehan Street facility between 1942-1948 
based upon his finding that it was not feasible to estimate the radiation dose that the class received.  
This designation became effective May 12, 2005.

NIOSH identified your claim as qualifying for inclusion in the SEC.  Therefore, NIOSH discontinued 
dose reconstruction under EEOICPA and the case file was returned to the district office on May 23, 
2005.

On May 26, 2005, the Denver district office issued a recommended decision indicating the employee 
was a member of the Special Exposure Cohort.  The employee was diagnosed with a specified cancer.  
As his surviving spouse you are entitled to compensation in the amount of $150,000 pursuant to 42 
U.S.C. § 7384s(e)(1)(A).

On June 3, 2005, the Final Adjudication Branch received your written notification that you waive any 
and all objections to the recommended decision.

After reviewing the evidence in your claim, the Final Adjudication Branch makes the following:



FINDINGS OF FACT

1.      The employee died on September 12, 1983.  You filed a claim for compensation, as the eligible 
surviving spouse of the employee, on August 3, 2001. 

2.      The Department of Energy (DOE) verified the employment dates for the employee at the 
Mallinckrodt Destrehan Street Plant from January 1, 1943 until December 31, 1966.  

3.      The employee was diagnosed with grade II astrocytoma, right frontal lobe (brain cancer) on or 
about August 26, 1983.  The initial diagnosis was made after he began employment at the Mallinckrodt 
Destrehan Street Plant.

4.      The employee had employment aggregating to at least 250 work days between 1942 and 1948 in 
the Uranium Division at the Mallinckrodt Destrehan Street Plant and is eligible for inclusion in the 
Special Exposure Cohort as he was diagnosed with a specified cancer.

Based on the above noted findings of fact in this claim, the Final Adjudication Branch also makes the 
following:

CONCLUSIONS OF LAW

1.      The employee qualified as a member of the Special Exposure Cohort (SEC) as he was a DOE 
employee meeting the requirements pursuant to 42 U.S.C. §§ 7384l(14)(C) and 7384q of the Act.

2.      The employee had a specified cancer pursuant to § 7384l(17).

3.       The evidence establishes that the employee was a covered employee pursuant to 42 U.S.C. § 
7384l(1).

4.      You have established that you are the current eligible survivor of the employee pursuant to 42 
U.S.C. § 7384s. 

5.      You are entitled to compensation in the amount of $150,000 as outlined under 42 U.S.C. § 
7384s(e)(1)(A) of the Act.

6.      Pulmonary embolus is not a covered condition under the Act as defined in § 7384l(15).

The undersigned has thoroughly reviewed the case record and finds that it is in accordance with the 
facts and the law in this case.  The evidence of record establishes that that the employee meets the 
criteria of a covered employee with cancer as a qualified member of the Special Exposure Cohort with 
a specified cancer.  It is the decision of the Final Adjudication Branch that your claim for survivor 
benefits is accepted.

Denver, Colorado

June 29, 2005

Joyce L. Terry



District Manager

EEOICPA Fin. Dec. No. 18528-2006 (Dep’t of Labor, February 8, 2008)

NOTICE OF FINAL DECISION  

This is the Notice of Final Decision of the Final Adjudication Branch (FAB) concerning your claim for 
survivor benefits under Part B of the Energy Employees Occupational Illness Compensation Program 
Act of 2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, your 
claim for survivor benefits is accepted. 

STATEMENT OF THE CASE

On January 3, 2002, you filed a claim for survivor benefits under EEOICPA as a surviving parent of 
[Employee].  You claimed the employee was employed by Dow Chemical, Rockwell International and 
EG&G at the Rocky Flats Plant[1] from 1964 to 1966, and from June 1, 1981 to 1993.  The 
Department of Energy verified the employee was employed at the Rocky Flats Plant from September 
17, 1964 to July 25, 1966, and from June 1, 1981 to June 29, 1995.

You claimed the employee was diagnosed with ovarian cancer.  The pathology report of the tissue 
obtained on December 28, 1995 described a diagnosis of moderately differentiated endometrioid-type 
adenocarcinoma of the left ovary.

The employee’s death certificate showed she was born on March 31, 1946; died on January 25, 2001 at 
the age of 54; and was widowed.  The death certificate also listed [Employee’s Spouse] as her spouse; 
[Employee’s Father] as her father; and [Claimant] as her mother.  The death certificate for 
[Employee’s Spouse] showed he died on February 15, 2000, and was married to [Employee] (maiden 
name given).  The employee’s birth and hospital certificates showed [Employee] was born on March 
31, 1946; to [Employee’s Father]and [Claimant].  [Employee’s Father]’s death certificate showed he
died on November 27, 1993.

On December 2, 2002, the district office forwarded a complete copy of the case record to the National 
Institute for Occupational Safety and Health (NIOSH) for reconstruction of the radiation dose the 
employee received in the course of her employment at the Rocky Flats Plant.  On February 17, 2006, a 
final decision was issued under Part B of EEOICPA denying your claim for survivor benefits based on 
a probability of causation of 26.93%, which showed that the employee’s cancer did not meet the 50% 
“at least likely as not” mandated level for compensability.

On August 6, 2007, the Secretary of the Department of Health and Human Services (HHS) designated 
the following classes of employees for addition to the Special Exposure Cohort (SEC):  Employees of 
DOE, its predecessor agencies, or DOE contractors or subcontractors who were monitored or should 
have been monitored for neutron exposures while working at the Rocky Flats Plant in Golden, 
Colorado, for a number of work days aggregating at least 250 work days from April 1, 1952 through 
December 31, 1958 and/or January 1, 1959 through December 31, 1966, or in combination with work 
days within the parameters established for one or more other classes of employees in the Special 
Exposure Cohort.  The SEC designations for these classes became effective on September 5, 2007.

A review of the evidence of record indicates that the employee had a period of employment 



aggregating 250 days during the SEC period (January 1, 1959 through December 31, 1966); was 
monitored for neutron exposures, as her name appears on the Neutron Dose Report (NDR)[2]; and was 
diagnosed with ovarian cancer, a specified cancer, more than five years after her first exposure to 
radiation at the Rocky Flats Plant.  Based on the SEC determinations for certain employees at the 
Rocky Flats Plant, a Director’s Order was issued on December 28, 2007 that vacated the prior decision 
issued under Part B. 

On December 28, 2007, the district office issued a recommended decision to accept your claim for 
survivor benefits under Part B of EEOICPA and referred the case to the FAB for an independent 
assessment of the evidence and a final decision on your claim. 

On January 11, 2008, the FAB received your signed statement certifying that neither you nor the 
employee filed any lawsuits, tort suits, or state workers’ compensation claims; or received any awards 
or benefits related to ovarian cancer; that you have not pled guilty or been convicted of any charges 
connected with an application for or receipt of federal or state workers’ compensation; and the 
employee had no children.

After considering the recommended decision and all evidence in the case, the FAB hereby makes the 
following:

FINDINGS OF FACT

1. On January 3, 2002, you filed a claim for survivor benefits as the surviving parent of 
[Employee].  

2. You are the surviving parent of [Employee], as supported by birth and death certificates. 

3. The employee was employed at the Rocky Flats Plant, a covered DOE facility, from September 
17, 1964 to July 25, 1966, and from June 1, 1981 to June 29, 1995. 

4. Effective September 5, 2007, employees at the Rocky Flats Plant that worked from April 1, 
1952 through December 31, 1958, and/or January 1, 1959, through December 31, 1966, and 
were monitored or should have been monitored for neutron exposure, were added to the SEC. 

5. The employee has a period of employment at the Rocky Flats Plant aggregating 250 days 
during the SEC period, September 17, 1964 through July 25, 1966. 

6. The employee was monitored for neutron dose exposure during the period September 17, 1964 
to July 25, 1966, as confirmed by the NDR. 

7. The employee was diagnosed with ovarian cancer (a specified cancer) on December 28, 1995. 
This diagnosis occurred more than five years after her first exposure to radiation at the Rocky 
Flats Plant. 

8. The evidence of record contains your signed statement certifying that neither you nor the 
employee filed a lawsuit, tort suits, or state workers’ compensation claims; received any awards 
or benefits related to ovarian cancer; that you have not pled guilty or been convicted of any 
charges connected with an application for or receipt of federal or state workers’ compensation; 



and the employee had no children. 

Based on the above-noted findings of fact in this claim, the FAB hereby also makes the following:

CONCLUSIONS OF LAW

Pursuant to the regulations implementing the EEOICPA, a claimant has 60 days from the date of 
issuance of the recommended decision to raise objections to that decision to the FAB.  20 C.F.R § 
30.310(a).  If an objection is not raised during the 60-day period, the FAB will consider any and all 
objections to the recommended decision waived and issue a final decision affirming the district office’s
recommended decision.  20 C.F.R. § 30.316(a).  On January 11, 2008, the FAB received your written 
notification waiving any and all objections to the recommended decision.

Part B of EEOICPA provides benefits for an employee diagnosed with a specified cancer who is a 
member of the SEC if, and only if, that employee contracted the specified cancer after beginning 
employment at a DOE facility.  Such employee is considered “a covered employee with cancer.”  

On August 6, 2007, the Secretary of HHS designated the following classes of employees for addition to
the SEC:  Employees of DOE, its predecessor agencies, or DOE contractors or subcontractors who 
were monitored or should have been monitored for neutron exposures while working at the Rocky Flats
Plant in Golden, Colorado, for a number of work days aggregating at least 250 work days from April 1,
1952 through December 31, 1958 and/or January 1, 1959 through December 31, 1966, or in 
combination with work days within the parameters established for one or more other classes of 
employees in the SEC.  The SEC designations for these classes became effective September 5, 2007. 

The employee is a member of the SEC as designated above and defined by 42 U.S.C. §§ 7384l(14)(C) 
and 7384q of the Act, and has been diagnosed with ovarian cancer, a specified cancer.  The FAB 
concludes that the employee is a “covered employee with cancer” pursuant to the requirements of 42 
U.S.C. § 7384l(9)(A).

You have established that you are the employee’s eligible survivor, pursuant to 42 U.S.C. § 7384s(e)(3)
(C) of the Act.  Therefore, you are entitled to compensation in the amount of $150,000.00, pursuant to 
42 U.S.C. § 7384s(a)(1) and (e)(1)(C). 

Accordingly, your claim for survivor benefits for the employee’s ovarian cancer is approved for 
compensation under Part B of the Act. 

Denver, Colorado

Anna Navarro

Hearing Representative

Final Adjudication Branch

[1] According to the Department of Energy’s (DOE) Office of Worker Advocacy on the DOE website at 
http://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist/showfacility.cfm., the Rocky Flats Plant in 
Golden, Colorado is a covered DOE facility from 1951 to present.



[2] The Rocky Flats Neutron Dosimetry Reconstruction Project (NDRP) was a historical project undertaken to better 
reconstruct neutron dose for workers at the Rocky Flats Plant.  As part of that Project, a list of 5,308 names was compiled.  
Every name on the list represents someone who was monitored for neutron dose.

EEOICPA Fin. Dec. No. 25854-2006 (Dep’t of Labor, January 14, 2008)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning the above claim for survivor 
benefits under Parts B and E of the Energy Employees Occupational Illness Compensation Program 
Act of 2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons stated below, the claim
is hereby accepted.

STATEMENT OF THE CASE
On March 25, 2002, [Claimant] filed a claim for survivor benefits under EEOICPA as the surviving 
spouse of [Employee].  She reported that the employee was employed as a metallurgical 
operator/scheduler and general clerk at the Rocky Flats Plant[1] from February 1963 to February 1972. 
The Department of Energy (DOE) verified that the employee was employed at the Rocky Flats Plant 
from February 25, 1963 to February 3, 1972.  Additional records received from DOE documented that 
the employee by employed by Dow Chemical, a DOE contractor, during his employment at Rocky 
Flats.  

In support of her claim, [Claimant] alleged that the employee was diagnosed with metastatic kidney 
cancer.  A pathology report of the tissue obtained on January 17, 1972 described a diagnosis of clear 
cell adenocarcinoma of the left kidney.  An autopsy report dated February 22, 1972 also provided a 
diagnosis of adenocarcinoma of the left kidney with metastatic carcinoma to the right adrenal gland, 
both lungs, pancreatic lymph nodes, and right paravertebral lymph nodes.

The employee’s death certificate reported that he was born on February 22, 1925, that he died on 
February 2, 1972 at the age of 46, that he was married to [Claimant’s maiden name], and the cause of 
death was cardiorespiratory arrest due to massive gastrointestinal bleeding and metastatic 
adenocarcinoma of the left kidney.  [Claimant]’s marriage certificate showed that [Employee] and 
[Claimant’s maiden name] married on October 1, 1939.

On September 10, 2002, the district office forwarded a complete copy of the case record to the National
Institute for Occupational Safety and Health (NIOSH) for reconstruction of the radiation dose the 
employee received in the course of his employment at the Rocky Flats Plant.  On October 2, 2006, FAB
issued a final decision denying the claim under Part B of EEOICPA for survivor benefits on the ground 
that the probability of causation was only 30.40%, based on NIOSH’s dose reconstruction.  

On August 6, 2007, the Secretary of Health and Human Services (HHS) designated the following 
classes for addition to the Special Exposure Cohort (SEC):  employees of DOE, its predecessor 
agencies, or DOE contractors or subcontractors who were monitored or should have been monitored for
neutron exposures while working at the Rocky Flats Plant in Golden, Colorado, for a number of work 
days aggregating at least 250 work days from April 1, 1952 through December 31, 1958 and/or January
1, 1959 through December 31, 1966, or in combination with work days within the parameters 
established for one or more other classes of employees in the Special Exposure Cohort.  The SEC 
designations for these classes became effective September 5, 2007.



A review of the evidence of record indicates that the employee had a period of employment 
aggregating at least 250 days during the SEC periods of April 1, 1952 through December 31, 1958, and
January 1, 1959 through December 31, 1966, and his name appears on the report of the Neutron 
Dosimetry Reconstruction Project Report (NDRP).[2]  The employee was diagnosed with kidney 
cancer, a “specified” cancer, more than five years after his first exposure to radiation at the Rocky Flats
Plant.

Based on the new designation of two classes of employees at the Rocky Flats Plant as members of the 
SEC, a Director’s Order was issued on December 4, 2007 that vacated the prior decision on this claim 
under Part B.  On December 12, 2007, the district office issued a recommended decision to accept the 
claim for survivor benefits under Parts B and E of EEOICPA for kidney cancer and referred the case to 
FAB for the issuance of a final decision.  

On December 13, 2007, FAB received [Claimant]’s signed statement certifying that neither she nor the
employee had filed any tort suits or state workers’ compensation claims, that they had not received any 
awards or benefits related to kidney cancer, that they had not pled guilty or been convicted of any 
charges connected with an application for or receipt of federal or state workers’ compensation, and the 
employee, at the time of his death, had no minor children or children incapable of self support, who 
were not [Claimant]’s natural or adopted children.

After considering the record of the claim, FAB hereby makes the following:

FINDINGS OF FACT
1. On March 25, 2002, [Claimant] filed a claim for survivor benefits under EEOICPA.  

2. [Claimant] is the employee’s surviving spouse as supported by death and marriage certificates. 

3. The employee worked for Dow Chemical, a DOE contractor, at the Rocky Flats Plant, a DOE 
facility, from February 25, 1963 to February 3, 1972, which is more than 250 days, and the 
employee’s name appears on the report of the NDRP.  

4. The employee was diagnosed with kidney cancer on January 17, 1972, which was at least five 
years after he first began employment at a DOE facility. 

5. Based on the employee’s reported date of birth of February 22, 1925, his normal retirement age 
(for purposes of the Social Security Act) would have been 65. 

6. Neither [Claimant] nor the employee filed a tort suit or a state workers’ compensation claim, 
received any awards or benefits related to kidney cancer, have not pled guilty or been convicted 
of any charges connected with an application for or receipt of federal or state workers’ 
compensation, and the employee, at the time of death, had no minor children or children 
incapable of self support, who were not [Claimant]’s natural or adopted children. 

Based on the above-noted findings of fact in this claim, FAB hereby makes the following:

CONCLUSIONS OF LAW
A claimant has 60 days from the date of issuance of the recommended decision to raise objections to 
that decision to FAB.  20 C.F.R  § 30.310(a) (2008).  If an objection is not raised during the 60-day 



period, FAB may issue a final decision accepting the district office’s recommended decision.  20 C.F.R.
§ 30.316(a).  On December 20, 2007, FAB received written notification from [Claimant] waiving any 
and all objections to the recommended decision. 

As found above, the employee worked at the Rocky Flats Plant for a period of at least 250 work days, 
during the SEC periods of April 1, 1952 through December 31, 1958, and January 1, 1959 through 
December 31, 1966.  Part B of EEOICPA provides benefits for an employee diagnosed with a 
“specified” cancer who is a member of the SEC if, and only if, that employee contracted the specified 
cancer after beginning employment at a DOE facility.  Such employee is considered “a covered 
employee with cancer.”  

FAB concludes that the employee is a member of the SEC, and because he was diagnosed with kidney 
cancer, a “specified” cancer.  Therefore, FAB also concludes that the employee is a “covered employee 
with cancer” under Part B since he satisfies the requirements of 42 U.S.C. § 7384l(9)(A). 

Under 42 U.S.C. § 7385s-4(a), it is at least as likely as not that exposure to a toxic substance at a DOE 
facility was a significant factor in aggravating, contributing to, or causing the employee’s death.  As 
used in Part E, the term “covered illness” means an illness or death resulting from exposure to a toxic 
substance.

Pursuant to 20 C.F.R. § 30.800, years of wage-loss occurring prior to normal retirement age that are the
result of a covered illness contracted by a covered Part E employee through work-related exposure to a 
toxic substance at a DOE facility may be compensable under Part E.  In this case, the evidence of 
record supports that employee experienced wage-loss for the years 1972 through 1990 (when he would 
have attained his normal Social Security retirement age); thus, additional compensation in the amount 
of $25,000.00 is payable in addition to the basic survivor award under Part E of $125,000.00.

[Claimant] has established that she is the surviving spouse of the employee as defined by Parts B and 
E of EEOICPA.  Accordingly, she is entitled to compensation under Part B in the amount of 
$150,000.00, as outlined in 42 U.S.C. § 7384s(a)(1).  She is also entitled to compensation under Part E 
in the amount of $150,000.00 pursuant to 42 U.S.C. §7385s-3(a)(2).

Denver, Colorado

Anna Navarro

Hearing Representative

Final Adjudication Branch

[1] According to the Department of Energy (DOE) website at 
ttp://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist/showfacility.cfm, the Rocky Flats Plant in Golden, CO is a 
covered DOE facility from 1951 to present.

[2] The Rocky Flats Neutron Dosimetry Reconstruction Project (NDRP) was a historical project undertaken to better 
reconstruct neutron dose for workers at the Rocky Flats Plant.  As part of that Project, a list of 5,308 names was compiled.  
Every name on the list represents someone who was monitored for neutron dose.

EEOICPA Fin. Dec. No. 41882-2007 (Dep’t of Labor, December 21, 2007)



NOTICE OF FINAL DECISION 

This is the decision of the Final Adjudication Branch (FAB) concerning the above claims for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the claim filed by 
[Claimant #1] is accepted under Part B and Part E of EEOICPA.  The claim filed by [Claimant #2] 
under Part E is denied.

STATEMENT OF THE CASE

On April 5, 2002, [Claimant #2] filed a Form EE-2 claiming for survivor benefits under EEOICPA as a
surviving child of [Employee].  On February 19, 2003, [Claimant #1] filed also filed a Form EE-2 as 
the surviving spouse of the employee.  They both identified lung cancer as the diagnosed condition of 
the employee. [Claimant #2] submitted an employment history, Form EE-3, completed on October 25, 
2001 by [Individual with same surname as Employee], which indicated that the employee worked 
for Atomics International, in the Santa Susana Hills, from 1958 to 1964, and for Gulf General Atomics 
in San Diego, California and Idaho Falls, Idaho, from 1964 to an unknown date. 

The Department of Energy (DOE) verified that the employee worked for Atomics International, a DOE
contractor, at Area IV of the Santa Susana Field Laboratory, a DOE facility, from May 19, 1958 to 
October 16, 1964.   General Atomics confirmed that the employee worked for General Atomics from 
October 19, 1964 to September 8, 1972, and that during this period the employee did some work at 
Gulf in Idaho Falls, Idaho.  The Idaho National Engineering & Environmental Laboratory (INEEL), in 
Idaho Falls, Idaho, confirmed that INEEL had dosimetry data for the employee, and that he might have 
worked for General Atomics during 1965, 1966 and 1967.  

The General Atomics human resources department provided documentation establishing that the 
employee was monitored for radiation on 9 separate occasions while working at the General Atomics 
facility in La Jolla, California, in the LINAC complex and the HTGR-Critical Facility, between January
20, 1967 and November 18, 1969.

As medical evidence, [Claimant #1 and Claimant #2] submitted numerous medical records, including
the following: 

1.      A medical report dated April 21, 1977 from B.M. Kim, M.D., which provides an assessment of 
primary bronchial carcinoma. 

2.       A copy of a radiation oncology consultation, dated May 9, 1977, from Charles Campbell, M.D., 
which provides a diagnosis of bronchogenic, large cell, undifferentiated adenocarcinoma.  

In support of her claim, [Claimant #2] provided a copy of her birth certificate, indicating that she was 
born on March 26, 1958, and that [Employee] was her father.  She provided a copy of the employee’s 
death certificate, indicating that he died on August 28, 1977 at age 43, due to respiratory failure 
secondary to bronchogenic carcinoma, and that he was married to [Claimant #1’s maiden name] at 
the time of death.  [Claimant #1] submitted a copy of her marriage certificate that memorialized her 
marriage to [Employee] on July 1, 1972.  [Claimant #2] and [Claimant #1] provided copies of 
marriage certificates that document their surname changes.



On December 17, 2002, FAB issued a final decision denying the claim of [Claimant #2] under Part B 
of EEOICPA, as the evidence of record did not establish that the widow of the employee at the time of 
his death was no longer alive. 

In a February 16, 2007 report to Congress, the Secretary of Health and Human Services (HHS) 
designated the following class of employees for addition to the Special Exposure Cohort (SEC):

Atomic Weapons Employer (AWE) employees who were monitored or should have been monitored for
exposure to ionizing radiation while working at the General Atomics facility in La Jolla, California, at 
the following locations:  Science Laboratories A,B, and C (Building 2); Experimental Building 
(Building 9); Maintenance (Building 10); Service Building (Building 11); Buildings 21 and 22: Hot 
Cell Facility (Building 23); Waste Yard (Buildings 25 and 26); Experimental Area (Building 27 and 
27-1); LINAC Complex (Building 30); HTGR-TCF (Building 31); Fusion Building (Building 33); 
Fusion Doublet III (Building 34); SV-A (Building 37); SV-B (Building 39); and SV-D (no building 
number) for a number of work days aggregating at least 250 work days from January 1, 1960 through 
December 31, 1969, or in combination with work days within the parameters established for one or 
more other classes of employees in the SEC. 

The SEC designation for this class became effective on March 18, 2007.

On July 30, 2007, the district office sent a letter to [Claimant #2] advising her of the criteria to 
establish that she is a “covered” child under Part E of EEOICPA and asked her to provide evidence 
establishing her eligibility as a covered child.  The record reflects that on September 24, 2007, 
[Claimant #2] advised the district office via a telephone call that she did not meet the eligibility 
requirements under Part E.  

On September 26, 2007, the Seattle district office issued a  recommended decision concluding that 
[Claimant #2] is not an eligible survivor of the employee under Part E; that the employee is a member
of the SEC; that he developed lung cancer, a “specified” cancer, after beginning his employment at 
General Atomics; that the occupational exposure was at least as likely as not a significant factor in 
aggravating, contributing to, or causing the employees’ death; that [Claimant #1] is the surviving 
spouse of [Employee]; and that [Claimant #1] is entitled to survivor benefits under Part B of 
EEOICPA in the amount of $150,000.00, and under Part E in the amount of $175,000.00, for a total of 
$325,000.00.

The record contains [Claimant #1]’s correspondence of October 3, 2007, advising that she never filed 
for, or received, any settlements or awards for the claimed condition of lung cancer, from either a civil 
lawsuit or a state workers’ compensation claim.  She also advised that the employee did not have any 
children who were not her natural or adopted children at the time of the employees’ death.  

The FAB has received separate correspondence from [Claimant #1 and Claimant #2] waiving any 
objections to the findings of fact or conclusions of law in the recommended decision.

Based upon a review of the evidence in the record, I make the following:

FINDINGS OF FACT

1. [Claimant #1 and Claimant #2] filed claims for benefits under EEIOCPA as the survivors of 



[Employee].  

2. [Employee] worked for Atomics International, a DOE contractor, at Area IV of the Santa 
Susana Field Laboratory, a DOE facility, from May 19, 1958 to October 16, 1964.  

3. [Employee] was employed by General Atomics, an Atomic Weapons Employer, at their La 
Jolla, California facility, from October 19, 1964 to September 8, 1972. 

4. During the period from January 1, 1960 through December 31, 1969, the employee worked an 
aggregate of at least 250 work days in buildings specified for the General Atomics SEC, where 
the employee was monitored or should have been monitored for exposure to ionizing radiation. 

5. [Employee] was first diagnosed with lung cancer in April 1977. 

6. [Claimant #1] is the surviving spouse of the employee, who died on August 28, 1977 (at the 
age of 43) due to respiratory failure secondary to bronchogenic carcinoma. 

7. [Claimant #2] is a biological child of [Employee], and was 19 years old at the time of her 
father’s death. 

8. There is no evidence that [Claimant #2] was a full-time student or incapable of self-support at 
the time of her father’s death. 

Based upon a review of the aforementioned facts, FAB hereby also makes the following: 

CONCLUSIONS OF LAW

Section 30.316(a) of the implementing regulations provides that if the claimant does not file a written 
statement that objects to the recommended decision and/or requests a hearing within the period of time 
allotted in § 30.310, or if the claimant waives any objection to all or part of the recommended decision,
the FAB reviewer may issue a decision accepting the recommendation of the district office, either in 
whole or in part.  20 C.F.R. § 30.316(a) (2007).  Both claimants have submitted their written waivers. 

The term “covered” child means a child of the employee who, at the time of the employee’s death, was:
 under the age of 18 years; or under the age of 23 years and a full-time student who was continuously 
enrolled in an educational institution since attaining the age of 18 years; or incapable of self-support.  
See 42 U.S.C. § 7385s-3(d)(2).

The record establishes that [Claimant #2] was 19 years old at the time of her father’s death.  There is 
no evidence showing that she was a full-time student or incapable of self-support at the time of her 
father’s death.  Therefore, FAB concludes that [Claimant #2]’s claim under Part E of EEOICPA must 
be denied because she does not meet the definition of a “covered” child set out in 42 U.S.C. § 
7385s-3(d)(2).  

Eligibility for Part B compensation based on cancer may be established by demonstrating that the 
employee is a member of the SEC who contracted a “specified” cancer after beginning employment at 



a DOE facility (in the case of a DOE employee or DOE contractor employee).  42 U.S.C. §§ 7384l(9)
(A), 7384l(14)(A).

The record establishes that during the period from January 1, 1960 through December 31, 1969, the 
employee worked an aggregate of at least 250 work days in buildings specified for the General Atomics
SEC.  The record also establishes that the employee was diagnosed with lung cancer in 1977, which is 
more than 2 years after beginning his employment at the General Atomics’ La Jolla, California facility. 
Lung cancer is a “specified” cancer as defined by 20 C.F.R. § 30.5(ff)(2) (2007).  The employee was, 
therefore, a “covered employee with cancer.”  42 U.S.C. § 7384l(9).  

The record also establishes that [Claimant #1] is the surviving spouse of the employee.  As the 
employee’s surviving spouse, she is entitled to compensation benefits under Part B of the Act in the 
amount of $150,000.00, pursuant to 42 U.S.C. §§ 7384s(a) and (e)(A). 

Section 7385s-4(a) of EEOICPA states that a determination under Part B that a DOE contractor 
employee is entitled to compensation under that part for an occupational illness shall serve as a 
determination under Part E that the employee contracted that illness through exposure at a DOE 
facility.  

In this case, FAB is basing the award of compensation to [Claimant #1] under Part B on [Employee]’s 
employment at an Atomic Weapons Employer, which qualifies him as a member of the SEC.  
[Employee] also had documented employment with Atomics International, a DOE contractor, at Area 
IV of the Santa Susana Field Laboratory, a DOE facility, from May 19, 1958 to October 16, 1964.  On 
September 19, 2007, the Division of Energy Employees Occupational Illness Compensation (DEEOIC)
determined that in a surviving spouse’s claim that is accepted under Part B based on the employee’s 
status as both an atomic weapons employee and a member of the SEC, if the employee also had any 
verified employment by a DOE contractor at a DOE facility, then the provisions of 42 U.S.C. § 
7385s-4(a) would apply such that the spouse would be entitled to a determination under Part E that the 
employee’s illness was contracted through exposure to a toxic substance at the DOE facility.  
Accordingly, [Claimant #1] is entitled to compensation pursuant to 42 U.S.C. §7385s-3(a)(3), since 
the employee would have been entitled to compensation under Part B, and it is at least as likely as not 
that exposure to a toxic substance at a DOE facility was a significant factor in aggravating, contributing
to, or causing the death of the employee. 

Therefore, the evidence of record, in conjunction with the September 19, 2007 determination by 
DEEOIC, establishes that the employee was diagnosed with a “covered illness,” lung cancer, as that 
term is defined by 42 U.S.C. § 7385s(2), and that the employee contracted that “covered illness” 
through exposure to a toxic substance at a DOE facility pursuant to 42 U.S.C. § 7385s-4(a).  The FAB 
concludes that the evidence of record is also sufficient to establish that the employee’s lung cancer was 
a significant factor in aggravating, contributing to, or causing his death.  The death certificate, signed 
by a physician, lists the cause of death as being due to or as a consequence of bronchogenic carcinoma 
(lung cancer), which is the accepted condition under Part B of EEOICPA.  The record also indicates 
that there was an aggregate of not less than 20 years between the employee’s death and his normal 
retirement age (for purposes of the Social Security Act).

Accordingly, [Claimant #1] is entitled to compensation under Part E in the amount of $175,000.00 as a
covered spouse, pursuant to 42 U.S.C. §7385s-3(a)(3), for a total lump-sum award in the amount of 
$325,000.00.  



Washington, D.C.

Susan Price  

Hearing Representative 

Final Adjudication Branch

EEOICPA Fin. Dec. No. 47148-2006 (Dep’t of Labor, May 16, 2008)

NOTICE OF FINAL DECISION

This decision of the Final Adjudication Branch (FAB) concerns the above claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, FAB accepts the claim under 
Part B of EEOICPA in the amount of $150,000.00 and under Part E in the amount of $125,000.00.
 Adjudication of the claim for survivor benefits for the conditions of diabetes and hypertension under 
Part E will not be undertaken, as maximum survivor benefits are being awarded.  

STATEMENT OF THE CASE

On July 15, 2003, [Claimant] filed a Form EE-2 claiming for survivor benefits under EEOICPA with 
the Department of Labor as the surviving spouse of [Employee].  She based her claim on the 
employee’s metastatic renal cell carcinoma.  On December 28, 2006, [Claimant] filed a second Form 
EE-2 for the conditions of renal cell carcinoma, diabetes, and hypertension.  

[Claimant] also submitted a Form EE-3 in which she alleged that [Employee] worked at the Lawrence
Livermore National Laboratory (LLNL) as a designer from June 19, 1956 to March 2, 2000.  The 
district office used the Oak Ridge Institute for Science and Education (ORISE) database to verify that 
[Employee] worked at LLNL from June 19, 1956 to March 2, 2000.  The Department of Energy (DOE)
verified that [Employee] was employed by the University of California Radiation Laboratory (UCRL) 
at LLNL beginning on June 19, 1956, and that he had dosimetry badges issued in association with his 
work with UCRL/LLNL at the Nevada Test Site (NTS) on March 13, 1972, March 30, 1972, May 5, 
1972 and April 24, 1973.  Employment records obtained from DOE indicate that [Employee] was 
employed as a draftsman and designer at LLNL. 

The record includes a copy of a marriage certificate showing [Claimant] and the employee were 
married on May 18, 1963, and a copy of [Employee]’s death certificate showing [Claimant] was 
married to the employee at the time of his death on March 2, 2000.  The death certificate identifies the 
immediate cause of death as respiratory failure and metastatic renal cell carcinoma, with diabetes 
mellitus, hypertension and hyperlipidemia listed as conditions that contributed to his death.  The 
medical evidence of record includes a November 16, 1999 pathology report in which Dr. Lena Scherba
diagnosed metastatic renal cell carcinoma with metastases to the left pleura.  

On March 15, 2006, FAB issued a final decision under Part B to deny [Claimant]’s claim for benefits, 
concluding that the employee’s renal cell carcinoma was not “at least as likely as not” (a 50% or 
greater probability) caused by radiation doses incurred while employed at LLNL.  On March 20, 2007,
the Seattle district office issued a recommended decision to deny [Claimant]’s claim for benefits 



under Part E of the Act.  The district office concluded that she did not provide sufficient evidence to 
show that toxic exposure at a DOE facility was “at least as likely as not” a significant factor in 
aggravating, contributing to or causing the employee’s metastatic renal cell carcinoma.  

On March 29, 2007, the National Institute for Occupational Safety and Health (NIOSH) issued 
OCAS-PEP-012, entitled “Program Evaluation Plan:  Evaluation of Highly Insoluble Plutonium 
Compounds.”  The PEP provided NIOSH’s plan for evaluating dose reconstructions for certain claims 
to determine the impact of highly insoluble plutonium compounds at particular sites, and specifically 
concluded that the existence of highly insoluble plutonium at LLNL should be considered for Type 
Super S plutonium in the dose reconstruction.  This change went into effect on February 6, 2007 and 
affected those cases with a dose reconstruction performed prior to that date that resulted in a less than 
50% Probability of Causation (PoC) with verified employment at LLNL.

On June 18, 2007, FAB remanded [Claimant]’s Part E claim for survivor benefits and instructed the 
district office to refer the case to NIOSH for rework of the dose reconstruction pursuant to EEOICPA 
Bulletin No. 07-19 (issued May 16, 2007), which determined that the existence of the highly insoluble 
plutonium at LLNL should be considered for Type Super S plutonium in the dose reconstruction.

On June 26, 2007, the Seattle district office returned the claim to NIOSH for a rework of the dose 
reconstruction.  On October 23, 2007, the district office received the NIOSH Report of Dose 
Reconstruction dated September 19, 2007.  Using the information provided in this report, the district 
office utilized the Interactive Radio Epidemiological Program (IREP) to determine the PoC of the 
employee’s renal cell carcinoma and reported in its recommended decision that there was a 26.76% 
probability that the employee’s metastatic renal cell carcinoma was caused by exposure to radiation at 
LLNL.

On November 9, 2007, a Director’s Order was issued vacating the final decision dated March 15, 
2006, and reopening [Claimant]’s claim under Part B of EEOICPA.  The Director’s Order directed the
district office to reopen her claim under Part B based on EEOICPA Bulletin No. 07-27 (issued August 
7, 2007) to reflect the revised dose reconstruction methodology to the calculation of the PoC and 
provided procedures for processing claims with a final decision to deny that may be affected by 
NIOSH’s OCAS-PEP-012.    

On February 7, 2008, the Seattle district office recommended denial of [Claimant]’s claim for survivor
benefits under Part B and Part E, finding that the employee’s cancer was not “at least as likely as not” 
(a 50% or greater probability) caused by radiation doses incurred while employed at the LLNL.  The 
district office concluded that the employee did not qualify as a “covered employee with cancer” under 
Part B; that the dose reconstruction estimates and the PoC calculations were properly performed, and 
that [Claimant] was not entitled to survivor benefits under Part B.  Further, the district office 
concluded that under Part E, the totality of the evidence did not provide sufficient evidence to show 
that exposure to a toxic substance at a DOE facility was “at least as likely as not” a significant factor in 
aggravating, contributing to or causing the claimed conditions of renal cell carcinoma, diabetes or 
hypertension.

In a letter received by FAB on May 15, 2008, [Claimant] indicated that neither she nor [Employee] 
had filed a lawsuit or received a settlement based on the claimed conditions.  She also indicated that 
they had never filed for or received any payments, awards or benefits from a state workers’ 
compensation claim in relation to the claimed illnesses, or pled guilty to or been convicted of any 



charges connected with an application for or receipt of federal or state workers’ compensation.  Further,
she indicated that [Employee] had no minor children or children incapable of self-support, who were 
not her natural or adopted children, at the time of his death.   

On March 3, 2008, the Secretary of Health and Human Services (HHS) designated the following class 
of employees for addition to the Special Exposure Cohort (SEC) in a report to Congress: Employees of 
DOE, its predecessor agencies and DOE contractors or subcontractors who were monitored for 
radiation exposure while working at LLNL from January 1, 1950 through December 31, 1973 for a 
number of work days aggregating at least 250 work days or in combination with work days within the 
parameters established for one or more other classes of employees in the SEC.  This addition to the 
SEC became effective April 2, 2008.

After considering the evidence of record, FAB hereby makes the following:

FINDINGS OF FACT

1.      On July 15, 2003 and December 28, 2006, [Claimant] filed a claim for benefits under 
EEOICPA.
2.      [Claimant] is the surviving spouse of the employee and was married to him for at least one year 
immediately prior to his death.

3.      The employee worked at LLNL for an aggregate of at least 250 work days from June 19, 1956 to 
March 2, 2000, and was issued visitor dosimetry badges at the NTS on March 13, 1972, March 30, 
1972, May 5, 1972 and April 24, 1973.  The employee was monitored for radiation exposure, and 
qualifies as a member of the SEC.
4.      The employee was diagnosed with metastatic renal cell carcinoma, which is a “specified” cancer,
on November 16, 1999, after starting work at a DOE facility.   
5.      The evidence of record supports a causal connection between the employee’s death due to 
metastatic renal cell carcinoma and his exposure to radiation and/or a toxic substance at a DOE facility.

6.      [Claimant] has not filed or received any money (settlement, compensation, benefits, etc.) from a 
tort action or from a state workers’ compensation program based on the claimed condition. She has 
never pled guilty to or been convicted of any charges of having committed fraud in connection with an 
application for or receipt of benefits under EEOICPA or any federal or state workers’ compensation 
law.  The employee had no minor children or children incapable of self-support, who were not 
[Claimant]’s natural or adopted children, at the time of his death.

Based on the above-noted findings of fact, FAB hereby also makes the following:

CONCLUSIONS OF LAW

The undersigned has reviewed the recommended decision issued by the district office on February 7, 
2008.  [Claimant] has not filed any objections to the recommended decision, and the sixty-day period 
for filing such objections has expired.  See 20 C.F.R. §§ 30.310(a), 30.316(a).    

As noted above, on April 2, 2008 a new addition to the SEC became effective.  The evidence of record 
indicates that the employee worked in covered employment at LLNL from June 19, 1956 to March 2, 
2000, that he was issued visitor dosimetry badges at the NTS on March 13, 1972, March 30, 1972, May



5, 1972 and April 24, 1973, and that he was monitored for radiation exposure during his employment.  
The medical evidence shows that [Employee] was diagnosed with metastatic renal cell carcinoma on 
November 16, 1999, more than 5 years after his initial exposure to radiation.  

FAB may reverse a recommended decision to deny a claim if the portion of the claim denied by the 
district office is in posture for acceptance.  The evidence is sufficient to establish that the employee is a
member of the class added to the SEC who was diagnosed with metastatic renal cell carcinoma, a 
“specified” cancer, more than five years after initial exposure, and is therefore a “covered employee 
with cancer” under section 7384l(9)(A) of EEOICPA.  Further, [Claimant] is the surviving spouse of 
the employee, as defined by § 7384s(e)(1)(A), and is entitled to compensation in the amount of 
$150,000.00 under Part B.

Under § 7385s-4(a) of EEOICPA, if an employee has engaged in covered employment at a DOE 
facility and was determined under Part B to have contracted an “occupational” illness, the employee is 
presumed to have contracted a covered illness through exposure at that facility.  Further, if the 
employee would have been entitled to compensation under Part E and it is at least as likely as not that 
exposure to a toxic substance at a DOE facility was a significant factor in aggravating, contributing to, 
or causing the death of such employee, an eligible survivor would be entitled to survivor benefits 
under Part E..  See 42 U.S.C. § 7385s-3(1)(A) and (B).

The evidence of record establishes that the employee was a “covered DOE contractor employee” who 
was diagnosed with a “covered” illness, and therefore he would be eligible for benefits under Part E.
 Further, it is at least as likely as not that exposure to a toxic substance at a DOE facility was a 
significant factor in aggravating, contributing to, or causing the death of the employee.  [Claimant] is 
the employee’s “covered” spouse as defined by § 7385s-3(d)(1) and is therefore entitled to additional 
compensation in the amount of $125,000.00 under Part E.      

Accordingly, FAB reverses the recommended decision and accepts the claim for survivor benefits 
under Part B of $150,000.00, and also under Part E for an additional $125,000.00.

Seattle, Washington

Keiran Gorny

Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 50784-2007 (Dep’t of Labor, November 22, 2006)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA or the Act), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the FAB accepts and 
approves your claim for compensation in the amount of $150,000.00 under Part B and $125,000.00 
under Part E, as well as medical benefits under Part B and E.



STATEMENT OF THE CASE

On October 28, 2002, [Employee] filed a Form EE-1 (Claim for Benefits under the EEOICPA) with 
the Department of Labor (DOL), based on the condition of hepatocellular carcinoma (liver cancer).  
He submitted medical evidence, including a pathology report dated July 22, 2002, indicating a 
diagnosis of well-differentiated hepatocellular carcinoma.  

[Employee] also submitted a Form EE-3 indicating that he worked at the Nevada Test Site (NTS) for 
EG&G from June 1956 to an unspecified date in 1965, and at the Pacific Proving Grounds (PPG) from 
April 1958 to July 1958.  A representative of the Department of Energy (DOE) verified that the 
employee worked at the NTS for EG&G from May 25, 1957 to June 29, 1957; from October 1, 1958 to
November 5, 1958; from June 13, 1960 to June 24, 1960; from August 29, 1961 to November 20, 1961;
and from January 3, 1962 to September 10, 1962; and at the PPG from May 1, 1958 to June 30, 1962; 
and at the NTS with EG&G from March 21, 1963 to May 1, 1963; from November 13, 1963 to 
November 26, 1963; from February 10, 1964 to February 10, 1964; May 5, 1964 to May 5, 1964; from 
August 11, 1964 to August 11, 1964; from November 3, 1964 to November 3, 1964; from January 21, 
1965 to May 11, 1965; from July 21, 1965 to July 21, 1965; and from October 12, 1965 to October 12, 
1965.  [Employee] died on May 31, 2003, and his claim was administratively closed.

On October 21, 2003, you filed a Form EE-2 (Claim for Survivor Benefits under the EEOICPA) as the 
surviving spouse of the employee, based on the condition of liver cancer.  The record includes a copy 
of your marriage certificate showing you and the employee were married on September 27, 1996, and 
a copy of your spouse’s death certificate showing you were married to the employee at the time of his 
death on May 31, 2003.  The death certificate identifies the immediate cause of death as renal failure, 
liver failure and hepatocellular carcinoma.  

On November 10, 2003, the Seattle district office referred the case to the National Institute for 
Occupational Safety and Health to determine whether the employee’s lung cancer was “at least as 
likely as not” related to his covered employment.  However, the case was returned on July 26, 2006, 
based on the designation on June 26, 2006 by the Secretary of Health and Human Services (HHS), of 
certain NTS employees as an addition to the Special Exposure Cohort (SEC).

On October 26, 2006, the Seattle district office issued a recommended decision to accept your claim 
based on the condition of liver cancer.  The district office concluded that under Part B, the employee is 
a member of the SEC, and he was diagnosed with liver cancer which is a specified cancer under the 
Act.  The district office further concluded that a determination that a DOE contractor employee is 
entitled to compensation for an occupational illness under Part B is treated for purposes of Part E as a 
determination that the employee contracted that illness through exposure at a DOE facility.  The 
district office also concluded that you are the surviving spouse of the employee, and you are entitled to
compensation in the amount of $150,000.00 under Part B, and $125,000.00 under Part E, for a total 
amount of $275,000.00.  Further, the district office concluded that you are entitled to reimbursement of
[Employee]’s medical expenses under Part B and E, from October 28, 2002 (the date he filed his 
claim) until his date of death.  

The evidence of record also includes a letter you signed on October 20, 2006, in which you indicated 
that neither you nor your spouse have filed a lawsuit or received a settlement based on the claimed 
exposure to radiation.  You also indicated that you and your spouse have never filed for or received any
payments, awards or benefits from a state workers’ compensation claim for the claimed illness, or pled 



guilty to or been convicted of any charges connected with an application for or receipt of federal or 
state workers’ compensation.  Further, you indicated that your spouse had no minor children or children
incapable of self-support who were not your natural or adopted children at the time of his death.   

On October 30, 2006, the FAB received written notification from you indicating that you waived all 
rights to file objections to the findings of fact and conclusions of law in the recommended decision.  
After considering the evidence of record, the FAB hereby makes the following:

FINDINGS OF FACT

1.         On October 28, 2002, [Employee] filed a claim for benefits under EEOICPA.   [Employee] 
died on May 31, 2003, and his claim was administratively closed.
2.         On October 21, 2003, you filed a claim for survivor benefits under EEOICPA.
3.         You are the surviving spouse of the employee.

4.         The employee worked at the NTS, a covered DOE facility, for an aggregate of 250 work days, 
from May 25, 1957 to June 29, 1957; from October 1, 1958 to November 5, 1958; from June 13, 1960 
to June 24, 1960; from August 29, 1961 to November 20, 1961; and from January 3, 1962 to September
10, 1962; and at the PPG from May 1, 1958 to June 30, 1962; and at the NTS with EG&G from March 
21, 1963 to May 1, 1963; from November 13, 1963 to November 26, 1963; from February 10, 1964 to 
February 10, 1964; from May 5, 1964 to May 5, 1964; from August 11, 1964 to August 11, 1964; from 
November 3, 1964 to November 3, 1964; from January 21, 1965 to May 11, 1965; from July 21, 1965 
to July 21, 1965; and from October 12, 1965 to October 12, 1965.   This employment qualifies 
[Employee] as a member of the SEC.

5.         The employee was diagnosed with hepatocellular carcinoma (liver cancer), which is a specified
cancer, on July 22, 2002, after starting work at a DOE facility.   
6.         The evidence of record supports a causal connection between the employee’s death due to renal 
failure, liver failure and hepatocellular carcinoma and his exposure to radiation at a DOE facility.  

Based on the above-noted findings of fact, the FAB hereby also makes the following:

CONCLUSIONS OF LAW

Section 30.316(a) of the EEOICPA regulations provides that, if the claimant waives any objections to 
all or part of the recommended decision, the FAB may issue a final decision accepting the 
recommendation of the district office, either in whole or in part.  See 20 C.F.R. § 30.316(a).  You 
waived your right to file objections to the findings of fact and conclusions of law contained in the 
recommended decision issued on your claim for compensation benefits under EEOICPA.   

On June 26, 2006, the Secretary of HHS designated a class of certain employees as an addition to the 
SEC, i.e., DOE employees or DOE contractor or subcontractor employees who worked at the NTS 
from January 27, 1951 through December 31, 1962, for a number of work days aggregating at least 
250 work days, either solely under this employment or in combination with work days within the 
parameters (excluding aggregate work day requirements) established for other classes of employees 
included in the SEC, and who were monitored or should have been monitored.  This addition to the 
SEC became effective July 26, 2006.  



The employment evidence is sufficient to establish that the employee was employed at the NTS for an 
aggregate of at least 250 work days of covered SEC employment, as he worked from May 25, 1957 to 
June 29, 1957; from October 1, 1958 to November 5, 1958; from June 13, 1960 to June 24, 1960; from
August 29, 1961 to November 20, 1961; and from January 3, 1962 to September 10, 1962.  

The employee was a member of the NTS addition to the SEC pursuant to § 7384l(14) of the Act, who 
was diagnosed with liver cancer, which is a specified cancer under § 7384l(17)(A) of the Act, and is 
therefore a “covered employee with cancer” under § 7384l(9)(A) of the Act.  See 42 U.S.C. §§ 
7384l(14), 7384l(17)(A) and 7384l(9)(A).  Further, you are the surviving spouse of the employee under
§ 7384s(e)(1)(A) and you are entitled to compensation in the amount of $150,000.00.  42 U.S.C. §§ 
7384s(e)(1)(A), 7384s(a)(2).

The determination that a DOE contractor employee is entitled to compensation under Part B is treated 
for purposes of Part E that the employee contracted that illness through exposure at a DOE facility.  
See 42 U.S.C. § 7385s-4(a).  

The evidence of record establishes that the employee was a “covered DOE contractor employee” as 
defined by § 7385s(1) in accordance with § 7385s-4(a); and the employee was diagnosed with a 
“covered illness,” liver cancer, as defined by § 7385s(2).  Further, it is at least as likely as not that 
exposure to a toxic substance at a DOE facility was a significant factor in aggravating, contributing to, 
or causing the death of the employee.  You are the employee’s covered spouse as defined by § 
7385s-3(d)(1) and you are entitled to compensation in the amount of $125,000.00 pursuant to § 
7385s-3(a)(1).  See 42 U.S.C. §§ 7385s(1), 7385s(2), 7385s-4(a), 7385s-3(d)(1) and 7385s-3(a)(1).      

Accordingly, you are entitled to compensation in the total amount of $275,000.00.

In addition, you are entitled to medical benefits related to the employee’s cancer under Parts B and E of
EEOICPA, retroactive to the employee’s application date of October 28, 2002, and up to May 31, 2003,
the date the employee died.  See 42 U.S.C. §§ 7384s(b) and 7385s-8.

Seattle, Washington

Kelly Lindief, Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 72816-2007 (Dep’t of Labor, April 7, 2008)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch (FAB) concerning the claimant’s claims for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the recommended 
decision to deny the claims is reversed and both claims for survivor benefits under Part B of EEOICPA 
are accepted.  

STATEMENT OF THE CASE



On October 11, 2005, [Claimant #1 and Claimant #2] filed claims for survivor benefits under Parts B 
and E of EEOICPA as the children of [Employee], hereinafter referred to as the employee.  [Claimant 
#1 and Claimant #2] identified gall bladder and skin cancers and gastrointestinal hemorrhage as the 
claimed conditions for the employee.  On June 15, 2006, FAB issued a final decision, finding that 
[Claimant #1 and Claimant #2] were not covered children as defined under Part E of EEOICPA.  
Therefore, their claims for survivor benefits under Part E were denied.

[Claimant #1] stated on the Form EE-3 that the employee was employed as a carpenter at the Nevada 
Test Site[1] from 1940 to 1961.  The Department of Energy (DOE) verified the employee’s 
employment as a carpenter with Reynolds Electrical and Engineering from March 12, 1953 to April 17,
1953, and from April 30, 1957 to July 19, 1957 at the Nevada Test Site.  

[Claimant #1 and Claimant #2] submitted a death certificate, which indicated the employee died on 
February 5, 1987, that the cause of death was gastrointestinal hemorrhage, and that he was widowed at 
the time of his death.  A death certificate for [Employee’s Child], father’s name was [Employee], was 
submitted.  [Claimant #1] submitted a birth certificate, which indicated the employee was her father.  
A birth certificate for [Claimant #2] indicated the employee was his father.  An Order for Name 
Change dated May 16, 1979 indicated that [Claimant #2]’s name was changed to [Claimant #2].

A March 10, 1987 autopsy report, from Drs. Stephen Ovanessoff and Roy I. Davis, indicated a final 
autopsy diagnosis of hepatocellular carcinoma with direct invasion of the gallbladder.

To determine the probability of whether the employee sustained his cancer in the performance of duty, 
the district office referred the case to the National Institute for Occupational Safety and Health 
(NIOSH) for radiation dose reconstruction.  The dose reconstruction was based on the periods of 
employment at the Nevada Test Site from March 12, 1953 to April 17, 1953 and from April 30, 1957 to
July 19, 1957.  On July 3, 2007 and August 12, 2007, respectively, [Claimant #1 and Claimant #2] 
signed Form OCAS-1 indicating that they had reviewed the NIOSH Draft Report of Dose 
Reconstruction and agreed that it identified all of the relevant information that they provided to 
NIOSH. 

The district office received the final NIOSH Report of Dose Reconstruction dated August 24, 2007.  
The district office used the information provided in this report to determine that there was a 15.57% 
probability that the employee’s liver cancer was caused by radiation exposure at the Nevada Test Site.

On August 31, 2007, the Seattle district office issued a recommended decision finding that the 
employee’s cancer was not “at least as likely as not” caused by employment at the Nevada Test Site.  
Therefore, the district office concluded that [Claimant #1 and Claimant #2] were not entitled to 
compensation under Part B of EEOICPA.

OBJECTIONS

On October 10, 2007, FAB received [Claimant #2]’s October 10, 2007 objection to the recommended 
decision and request for an oral hearing.  On January 8, 2008, a hearing was held to hear the objections 
of [Claimant #1 and Claimant #2].  However, the equipment to record the hearing malfunctioned and 
another hearing was held by telephone on February 20, 2008.  

During the January 8, 2008 hearing, [Claimant #2] submitted a four-page letter in support of his 



objections.  This letter was read at both the January 8, 2008 and February 20, 2008 hearings.  One of 
his objections was regarding the finding that [Claimant #1 and Claimant #2] were not “covered” 
children as that term is defined under Part E of EEOICPA.  With reference to this objection, FAB 
issued a final decision, finding that [Claimant #1 and Claimant #2] were not “covered” children as 
defined under Part E.  Therefore, their claims for survivor benefits under Part E were denied.  After 
FAB has issued a final decision pursuant to 20 C.F.R. § 30.316, only the Director for Division of 
Energy Employees Occupational Illness Compensation may reopen a claim and return it to FAB for 
issuance of new decision.  20 C.F.R. § 30.320.  There is no intervening Director’s Order regarding 
[Claimant #1 and Claimant #2]’s claims for survivor benefits under Part E of EEOICPA.  Therefore, 
no new final decision will be issued on their claims for benefits under Part E.

During the February 20, 2008 hearing, [Claimant #1] indicated that the employee lived on site during 
his employment at the Nevada Test Site.  In support of this statement, she indicated that the employee 
“made a custom or habit of staying at a camp site near his work place if the distance was too far to 
travel.”  In addition, she indicated that the employee had an old truck and that it was always breaking 
down.

Effective July 26, 2006, the Secretary of Health and Human Services designated certain employees of 
the Nevada Test Site in Mercury, Nevada as members of the Special Exposure Cohort (SEC), who were
employed for a number of work days aggregating at least 250 work days, either solely under this 
employment or in combination with work days of employment occurring within the parameters 
established for classes of employees included in the SEC, based on work performed for the period from
January 27, 1951 to December 31, 1962.

As noted above, DOE verified the employee’s employment as a carpenter with Reynolds Electrical and 
Engineering from March 12, 1953 to April 17, 1953 and from April 30, 1957 to July 19, 1957 at the 
Nevada Test Site.  However, in a review of records from DOE a Personnel Action Slip from Reynolds 
Electrical and Engineering was found that indicated a date of hire of April 3, 1957.  A July 19, 1957 
Radiation Exposure memo indicated that the employee was exposed to radiation from April 3, 1957 to 
June 30, 1957.  Based upon the foregoing information, the correct periods of employment are March 
12, 1953 to April 17, 1953 and from April 3, 1957 to July 19, 1957.  In addition, the following 
documents were submitted by DOE:

1. A March 12, 1953 application for employment, which indicated a home address in Las Vegas, 
Nevada and a temporary address in Mercury, Nevada. 

2. A May 3, 1957 application for employment, which indicated a home address in Las Vegas, 
Nevada and a temporary address in Mercury, Nevada. 

3. A June 17, 1957 accident report indicated a mailing address in Mercury, Nevada. 

Pursuant to EEOICPA Bulletin No. 06-16 (issued September 12, 2006), if the employee was present 
(either worked or lived) on site at the Nevada Test Site for a 24-hour period in a day, the claims 
examiner is to credit the employee with the equivalent of three (8-hour) work days.  If there is evidence
that the employee was present on site at the Nevada Test Site for 24 hours in a day for 83 days, the 
employee would have the equivalent of 250 work days and would meet the 250 work day requirement 
for the SEC.  In addition, the Nevada Test Site includes the town of Mercury, which is located in the 
southwest corner of the site.  



The preponderance of evidence of record establishes that the employee lived and worked at the Nevada
Test Site from March 12, 1953 to April 17, 1953 and from April 3, 1957 to July 19, 1957.  These 
periods represent a total of 101 work days.  Crediting the employee with three days of exposure for 
each day worked, the employee would have had 303 days of exposure during the periods from March 
12, 1953 to April 17, 1953 and from April 3, 1957 to July 19, 1957.

There were other objections to the denial of survivor benefits under Part B of EEOICPA; however, they
are not being addressed because the evidence of record is sufficient to accept [Claimant #1 and 
Claimant #2]’s claims for survivor benefits under Part B of EEOICPA.

On their claims for survivor benefits, [Claimant #1 and Claimant #2] indicated that neither they nor 
the employee had filed any lawsuits or received any settlements or awards for the employee’s claimed 
condition.  In addition, [Claimant #1 and Claimant #2] indicated that there are no other living 
children of the employee.

After considering the evidence of record, FAB hereby makes the following:

FINDINGS OF FACT

1. [Claimant #1 and Claimant #2] filed claims for survivor benefits under Parts B and E of 
EEOICPA. 

2. On June 15, 2006, FAB issued a final decision, finding that [Claimant #1 and Claimant #2] 
were not “covered” children as defined under Part E of EEOICPA.  

3. The employee was employed and lived at the Nevada Test Site for at least 250 workdays, by 
Reynolds Electrical and Engineering, from March 12, 1953 to April 17, 1953 and from April 30,
1957 to July 19, 1957.  

4. The employee was first diagnosed liver cancer on February 5, 1987. 

5.  The employee was widowed on his February 5, 1987 date of death. 

6. [Claimant #1 and Claimant #2] are the surviving children of the employee. 

Based on these facts, the undersigned hereby makes the following:

CONCLUSIONS OF LAW

Section 30.316(b) of the EEOICPA regulations provides that “if the claimant objects to all or part of the
recommended decision, the FAB reviewer will issue a final decision on the claim after either the 
hearing or the review of the written record, and after completing such further development of the case 
as he or she may deem necessary.”  20 C.F.R. § 30.316(b).  The undersigned has reviewed the record, 
including [Claimant #1 and Claimant #2]’s objections, and concludes that no further investigation is 
warranted.

On July 12, 2006, the Secretary of Health and Human Services designated the following class of 
employees as an addition to the SEC:  “Department of Energy (DOE) employees or DOE contractor or 



subcontractor employees who worked at the Nevada Test Site in Mercury, Nevada from January 27, 
1951 to December 31, 1962 and who were employed for a number of work days aggregating at least 
250 work days, either solely under this employment or in combination with work days of employment 
occurring within the parameters (excluding aggregate work day requirements) established for other 
classes of employees included in the SEC.”  This designation became effective July 26, 2006.  See 71 
Fed. Reg. 44298 (August 4, 2006). 

The evidence of record supports that the employee worked for a DOE contractor and lived at the 
Nevada Test Site in excess of 250 workdays from March 12, 1953 to April 17, 1953 and from April 3, 
1957 to July 19, 1957, which is during the relevant period of the SEC class.  This employment qualifies
him for inclusion within the SEC.  As a member of the SEC who was diagnosed with liver cancer, 
which is a “specified cancer” pursuant to 20 C.F.R. § 30.5(ff) and constitutes an “occupational illness” 
under 42 U.S.C. § 7384l(15), he meets the definition of a “covered employee with cancer.”  42 U.S.C. 
§ 7384l(9).  [Claimant #1 and Claimant #2] are the employee’s only eligible surviving beneficiaries, 
as defined at 42 U.S.C. § 7384s(e)(1)(B).  As an eligible survivor of a “covered employee with cancer, 
I conclude that their claims for survivor benefits should be accepted and that [Claimant #1 and 
Claimant #2] are each entitled to $75,000.00 for a total of $150,000.00 in compensation benefits under
Part B of EEOICPA.   

Washington, DC           

Tom Daugherty

Hearing Representative

Final Adjudication Branch

[1] The Nevada Test Site is a DOE facility from 1951 to present according to the DOE Facility List 
(http://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist/findfacility.cfm). 

EEOICPA Fin. Dec. No. 75271-2007 (Dep’t of Labor, August 29, 2007)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning the claimants’ claims for 
survivor benefits under the Energy Employees Occupational Illness Compensation Program Act of 
2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, FAB accepts 
and approves the claims for compensation under Part B of EEOICPA.  

STATEMENT OF THE CASE

On January 26, 2006, the claimants each filed a Form EE-2 claiming for survivor benefits under 
EEOICPA as surviving children of [Employee], based on the condition of chondrosarcoma (bone 
cancer).   They submitted a copy of [Employee]’s death certificate, which indicates his marital status 
was “divorced” at the time of his death on January 29, 2002 due to chondrosarcoma with lung 
metastases.  They also provided copies of their birth certificates showing that they are children of 
[Employee].  [Claimant #1] also provided copies of her marriage certificates documenting her 
changes of name.



[Claimant #1 and Claimant #2] submitted medical evidence including a pathology report showing 
[Employee] had a diagnosis of metastatic high grade chondrosarcoma on December 19, 2001.  

A representative of the Department of Energy (DOE) verified that [Employee] was employed by the 
U.S. Geological Survey (USGS) at the Grand Junction Field Office from August 8, 1951 to March 8, 
1978, and stated that he was issued dosimetry badges associated with USGS at the Nevada Test Site on
66 separate occasions between November 5, 1958 and July 11, 1966.  Additionally, other official 
government records including security clearances, applications for federal employment, and personnel 
actions were submitted, indicating that [Employee] was employed by USGS and resided in Mercury, 
Nevada from September 25, 1958 to June 11, 1962.   Mercury, Nevada was a town that was within the 
perimeter of the Nevada Test Site and housed those who worked at the site.

On May 18, 2007, the Seattle district office issued a recommended decision to accept [Claimant #1 
and Claimant #2]’s claims based on the employee’s condition of chondrosarcoma.  The district office 
concluded that the employee was a member of the Special Exposure Cohort (SEC), and was diagnosed
with chondrosarcoma (bone cancer), which is a “specified” cancer under EEOICPA.  The district office
therefore concluded that [Claimant #1 and Claimant #2] were entitled to compensation in equal 
shares in the total amount of $150,000.00 under Part B.  

The evidence of record includes letters received by FAB on May 23 and June 1, 2007, signed by 
[Claimant #2 and Claimant #1, respectively, whereby they both indicated that they have never filed 
for or received any payments, awards, or benefits from a lawsuit, tort suit, third party claim, or state 
workers’ compensation program, based on the employee’s condition.  Further, they confirmed that they 
have never pled guilty to or been convicted of fraud in connection with an application for, or receipt of,
federal or state workers’ compensation.    

On May 26 and June 6, 2007, FAB received written notification from [Claimant #2 and Claimant 
#1], respectively, indicating that they waive all rights to file objections to the findings of fact and 
conclusions of law in the recommended decision.  

After considering the evidence of record, FAB hereby makes the following:

FINDINGS OF FACT

1.      On January 26, 2006, [Claimant #1 and Claimant #2] filed claims for survivor benefits under 
EEOICPA.
2.      [Claimant #1 and Claimant #2] provided sufficient documentation establishing that they are the
eligible surviving children of [Employee].
3.      A representative of DOE verified that [Employee] was issued dosimetry badges for his 
employment at the Nevada Test Site, a covered DOE facility, in association with USGS, a DOE 
contractor, from November 5, 1958 to July 11, 1966.  
4.      [Employee] was diagnosed with chondrosarcoma (bone cancer), which is a “specified” cancer 
under EEOICPA, on December 19, 2001, after beginning employment at a DOE facility.   
5.      The evidence of record supports a causal connection between the employee’s cancer and his 
exposure to radiation and/or a toxic substance at a DOE facility while employed in covered 
employment under EEOICPA.  
Based on the above-noted findings of fact, FAB hereby also makes the following:



CONCLUSIONS OF LAW

Section 30.316(a) of the regulations provides that, if the claimant waives any objections to all or part 
of the recommended decision, FAB may issue a final decision accepting the recommendation of the 
district office, either in whole or in part.  See 20 C.F.R. § 30.316(a).  [Claimant #1 and Claimant #2] 
waived their right to file objections to the findings of fact and conclusions of law contained in the 
recommended decision issued on their claims for survivor benefits under EEOICPA.   

On June 26, 2006, the Secretary of HHS designated a class of certain employees as an addition to the 
SEC:  DOE employees or DOE contractor or subcontractor employees who worked at the Nevada Test 
Site between January 27, 1951 and December 31, 1962, for a number of work days aggregating at least
250 work days, either solely under this employment or in combination with work days within the 
parameters (excluding aggregate work day requirements) established for other classes of employees 
included in the SEC, and who were monitored or should have been monitored.  This addition to the 
SEC became effective July 26, 2006.

The employment evidence in this case is sufficient to establish that the employee was present at the 
Nevada Test Site for an aggregate of at least 250 work days, from September 1958 through at least 
November 2, 1962, and qualifies him as a member of the SEC.  However, for this employment to be 
considered covered employment, it must also be determined that the employee was employed at a 
DOE facility by DOE, a DOE contractor, subcontractor or vendor.  In this regard, the case was referred
to the Branch of Policies, Regulations and Procedures (BPRP) for review and determination.

In its written determination dated August 6, 2007, BPRP indicated that a civilian employee of a state or
federal government agency can be considered a “DOE contractor employee” if the government agency 
employing that individual is:  (1) found to have entered into a contract with DOE for the 
accomplishment of services it was not statutorily obligated to perform; and (2) DOE compensated that 
agency for that activity. See EEOICPA Bulletin No. 03-26 (issued June 3, 2003).   BPRP evaluated the 
evidence of record including the following pertinent documents:

 An October 5, 1956 letter from the Acting Director for USGS to the Director of Finance of the 
AEC’s Albuquerque Operations Office, which states: 

In accordance with an agreement between our respective agencies, an 
advance of funds $56,400 is requested to finance the 1957 fiscal year 
program to be performed by the Geological Survey for the Division of 
Military Application (DMA).[1] 

 AEC Staff Paper 944/33.  This September 1957 document shows clearly that it was the AEC’s 
DMA that had oversight over the USGS geological work at the NTS. 

 A document dated March 23, 1959, from the United States Department of the Interior 
Geological Survey summarizing a letter to the AEC Albuquerque Operations Office.  The 
summary states in part: 

Advised that your draft rewrite of Memorandum of Understanding No. 
AT(29-2)-474, has been reviewed and is acceptable to the GS except for 
following changes in Article IV, Budgeting & Finance.  Also request that 
the amount available for NTS work in fiscal year 1959 be increased from

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/75271-2007.htm#_ftn1


$750,000 to 837,000 and that available for the GNOME program be 
increased from $85,000 to $91,000.

 A June 26, 1959 letter from the Director of USGS to [Employee], complimenting him on his 
efforts at the NTS and forwarding to him a letter from the AEC’s Albuquerque Operations 
Office in which the AEC provides general compliments to USGS for their work at NTS during 
1958. 

 A technical report entitled, “A Summary Interpretation of Geologic, Hydrologic, and 
Geophysical Data for Yucca Valley, Nevada Test Site, Nye County, NV,” detailing the work and 
outcome of  the work performed by USGS at the Nevada Test Site.  The report states that the 
work was undertaken at the behest of the AEC and also states, “Compilation of data, preparation
of illustration, and writing of the report were completed during the period of December 26, 
1958 to January 10, 1959.  Some of the general conclusions must be considered as tentative 
until more data are available.” 

 Correspondence from 1957 between USGS and the AEC Raw Materials Division (not the 
Division of Military Application).  These letters show that USGS provided assistance to the 
AEC in prospecting for uranium on the Colorado Plateau and other locations.  

These documents clearly show that there was an agreement for payment, by which USGS performed 
work for the AEC at the Nevada Test Site.

BPRP then turned to the final issue to be addressed, which was whether the work performed by  USGS
at the Nevada Test Site was work that USGS was not statutorily obligated to perform.  A review of the 
USGS website[2] showed that since being founded in 1879, its statutory obligations have changed.  
Primarily, its function has been topographical mapping and gathering information pertaining to soil 
and water resources.  Also, with advances in science, USGS has similarly evolved to meet these 
changes.  The USGS website makes it clear that in the post-war era, USGS was grappling to keep up 
its scientific pace and that it did so, in part, with money from the Defense Department, the AEC, and 
from the states.  Further, BPRP noted that since the formation of USGS, legislation has changed its 
statutory obligations over the years, whereby seven legal changes to the USGS statutory obligations 
pertain in some way to DOE or its predecessor agencies.  These changes include:  geothermal energy; 
gathering information on energy and mineral potential; geological mapping of potential nuclear reactor
sites and geothermal mapping; working with the Energy Research and Development Administration, a 
DOE predecessor, on coal hydrology; consulting with DOE on locating a suitable geological repository
for the storage of high-level radioactive waste and a retrievable storage option; monitoring the 
domestic uranium industry; and to cooperate with DOE and other federal agencies on “continental 
scientific drilling”.   

Today, USGS describes itself in the following manner:

As the Nation’s largest water, earth, and biological science and civilian mapping agency, the U.S. 
Geological Survey (USGS) collects, monitors, analyzes, and provides scientific understanding about 
natural resource conditions, issues, and problems.  The diversity of our scientific expertise enables us 
to carry out large-scale, multi-disciplinary investigations and provide impartial scientific information to
resource managers, planners, and other customers.

As described, while providing geological support to DOE may be part of what USGS is statutorily 

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/75271-2007.htm#_ftn2


obligated to perform in 2007, the totality of the evidence suggests this was not always true.  Therefore, 
BPRP concluded that the Memorandum of Understanding between USGS and the AEC constituted a 
contract by which USGS provided services to the AEC that USGS was not statutorily obligated to 
perform through at least 1961, the last year of which their analysis pertained.

In considering the above analysis and determination, FAB concludes that [Employee] is a member of 
the SEC and was diagnosed with chondrosarcoma, which is a “specified” cancer (bone), and is, 
therefore, a “covered employee with cancer.”  See 42 U.S.C. §§ 7384l(14)(C), 7384l(17), 7384l(9)(A).  
[Claimant #1 and Claimant #2] are the eligible survivors of [Employee] as defined under EEOICPA, 
and are entitled to equal shares of the total compensation amount of $150,000.00.  See 42 U.S.C. §§ 
7384s(e) and 7384s(a)(1).

Accordingly, [Claimant #1 and Claimant #2] are each entitled to compensation in the amount of 
$75,000.00.

Seattle, Washington

Kelly Lindlief

Hearing Representative

Final Adjudication Branch 

[1]  The AEC’s Division of Military Application (DMA) was the division responsible for nuclear weapons testing.

[2]  Http://www.usgs.gov/aboutusgs/.

EEOICPA Fin. Dec. No. 55286-2006 (Dep’t of Labor, August 22, 2008)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claims for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the FAB accepts the claims of 
[Claimant #1], [Claimant #2], and [Claimant #3] for compensation under Part B of EEOICPA in the 
amount of $150,000.00 ($50,000.00 payable to each) for the employee’s occupational illness of 
prostate cancer metastasized to the bone. 

STATEMENT OF THE CASE

On September 20, 2002, [Employee’s spouse] filed a Form EE-2 with the Division of Energy 
Employees Occupational Illness Compensation (DEEOIC) and a Form DOE F 350.3 with the 
Department of Energy (DOE), seeking benefits as the surviving spouse of [Employee].  [Employee’s 
spouse] identified the claimed conditions of prostate cancer and bone cancer.  On May 8, 2003, 
[Employee’s spouse] died and her claim was administratively closed under Part B on March 31, 2004, 
and under Part E on October 6, 2005. 

[Claimant #1] (on March 10, 2004), [Claimant #2] (on April 5, 2004), and [Claimant #3] (on April 5,
2004) each submitted a Form EE-2 with DEEOIC as the surviving children of [Employee].  They 



claimed [Employee] developed prostate cancer and bone cancer as a result of his employment at the 
Hanford site.   

[Employee’s spouse] had submitted a Form EE-3 in which she alleged that [Employee] was employed
at the Hanford site as a truck driver with E.I. DuPont Nemours & Company (Du Pont) from December 
1943 to December 1944, with General Electric Company (GE) as a millwright from July 6, 1954 to 
January 3, 1965, and as a millwright with Battelle-Northwest (Battelle) at the Pacific Northwest 
National Laboratory (PNNL) from January 4, 1965 to July 8, 1983.  A representative of DOE verified 
that [Employee] was employed at the Hanford site, a DOE facility, by DuPont, a DOE contractor, from
December 14, 1943 to December, 1944, and by GE, another DOE contractor, as a millwright from July
6, 1954 to December 31, 1964, and with Battelle at PNNL, a second DOE facility, from January 4, 
1965 to July 29, 1983.  The Oak Ridge Institute for Science and Education (ORISE) database 
contained information verifying that [Employee] was employed at the Hanford site starting on July 6, 
1954.  DOE records establish that [Employee] had worked in Area 200 West during his employment at
the Hanford site. 

The medical evidence of record includes a pathology report, dated October 3, 1988, in which Dr. 
Thomas D. Mahony diagnosed prostate cancer.  The medical evidence of record also includes a whole 
body bone scan conducted on September 27, 1988, which noted the metastases of the prostate cancer 
to the bone of the skull, ribs, thoracic vertebra, pelvis and right femur. 

The evidence of record includes a copy of the employee’s death certificate, which indicates that 
[Employee] was married at the time of his death on October 4, 1991 to [Employee’s spouse].  You 
also submitted a copy of [Employee’s spouse]’s death certificate.  [Employee]’s death certificate lists 
the cause of his death on October 4, 1991 as arrhythmia due to myocardial infarction, coronary heart 
disease, and cancer of the prostate metastases.  In support of your claims, you each submitted a copy of
your birth certificate showing that you are the biological children of [Employee] and that [Claimant 
#1] was born on May 26, 1957, [Claimant #2] was born on October 4, 1941, and that [Claimant #3] 
was born on March 3, 1950.  At the time of the employee’s death on October 4, 1991, [Claimant #1] 
was 34 years old, [Claimant #2] was 50 years old, and [Claimant #3] was 41years old.  [Claimant 
#1] produced sufficient evidence to show the change in her surname.   

To determine the probability that [Employee]’s prostate cancer was sustained in the performance of 
duty, the Seattle district office referred the case to the National Institute for Occupational Safety and 
Health (NIOSH) for radiation dose reconstruction.  In a prior final decision dated May 8, 2006, the 
FAB denied the Part B claims of [Claimant #1], [Claimant #2], and [Claimant #3] because there was
only a 24.78% probability that the employee’s prostate cancer was caused by radiation exposure at the 
Hanford site.  The FAB concluded that [Employee] did not qualify as a covered employee with cancer 
under Part B, that the dose reconstruction estimates and the probability of causation calculations were 
performed according to EEOICPA and its regulations, and that [Claimant #1], [Claimant #2], and 
[Claimant #3] were not entitled to survivor benefits under Part B of EEOICPA.   

On March 29, 2007, NIOSH issued OCAS-PEP-012 Rev-00, entitled “Program Evaluation Plan:  
Evaluation of Highly Insoluble Plutonium Compounds.”  It was NIOSH’s determination that the 
existence of the highly insoluble plutonium compound at the Hanford site should be considered Type 
Super S plutonium in dose reconstructions for employees at that site.  The PEP provided NIOSH’s plan 
for evaluating dose reconstructions for certain claims to determine the impact of highly insoluble 
plutonium compounds at particular sites.  The change went into effect on February 6, 2007.  See 
EEOICPA Bulletin No. 07-19 (issued May 16, 2007). 



On April 2, 2008, a Director’s Order was issued vacating the FAB’s May 8, 2006 final decision and 
reopening the Part B claims of [Claimant #1], [Claimant #2], and [Claimant #3] for further 
development.  The Director’s Order instructed the Seattle district office to forward the case to NIOSH 
for rework of the employee’s dose reconstruction pursuant to EEOICPA Bulletin No. 07-27 (issued 
August 8, 2007).  

On April 7, 2008, your claims were returned to NIOSH for rework of the employee’s radiation dose 
reconstruction; however the dose reconstruction was not completed following the addition of a 
particular class of Hanford employees to the Special Exposure Cohort (SEC). 

On May 30, 2008, the Secretary of Health and Human Services (HHS) designated a class of employees 
at the Hanford site for inclusion in the SEC.  This designation went into effect on June 29, 2008.  The 
class consists of all employees of DOE, its predecessor agencies, and DOE contractors or 
subcontractors who worked from:  (1)  September 1, 1946 though December 31, 1961 in the 300 area; 
or (2) January 1, 1949 through December 31, 1968 in the 200 areas (East and West) at the Hanford 
Nuclear Reservation in Richland, Washington for a number of work days aggregating at least 250 work
days occurring either solely under this employment or in combination with work days within the 
parameters established for one or more other classes of employees in the SEC.  

On July 18, 2008, the Seattle district office recommended acceptance of your claims for survivor 
benefits under Part B, concluding that the employee is a member of the above-noted addition to the 
SEC, since he was employed at Hanford for an aggregate of 250 days or more during the SEC period 
and was diagnosed with prostate cancer that metastasized to the bone.  Secondary (metastatic) bone 
cancer is a “specified” cancer under EEOICPA.  The district office concluded that [Claimant #1], 
[Claimant #2], and [Claimant #3] are the surviving children of the employee and entitled to survivor 
benefits under Part B of the Act, in the amount of $150,000.00, to be divided equally among them in 
the amount of $50,000.00 each.   

On July 21, 2008, the FAB received written notification from [Claimant #2] indicating that neither he,
nor anyone in his family, had ever filed for or received any payments, awards, or benefits from a 
lawsuit, tort suit, third-party claim or state workers’ compensation claim in relation to [Employee]’s 
cancer.  [Claimant #2] stated that he has never pled guilty to or been convicted of fraud in connection 
with an application for or receipt of federal or state workers’ compensation.  Further, he averred that 
other than [Claimant #1] and [Claimant #3], there were no other individuals who might qualify as a 
survivor of [Employee].  On July 21, 2008, the FAB also received [Claimant #2]’s written notification
indicating that he waived all rights to file objections to the findings of fact and conclusions of law in 
the July 18, 2008 recommended decision.  

On July 22, 2008, the FAB received written notification from [Claimant #1] indicating that neither 
she, nor anyone in her family, had ever filed for or received any payments, awards, or benefits from a 
lawsuit, tort suit, third party claim or state workers’ compensation claim in relation to [Employee]’s 
cancer.  [Claimant #1] further stated that she has never pled guilty to or been convicted of fraud in 
connection with an application for or receipt of federal or state workers’ compensation.  Further, she 
averred that other than [Claimant #2] and [Claimant #3], there were no other individuals who might 
qualify as a survivor of [Employee].  On July 22, 2008, the FAB also received [Claimant #1]’s written
notification indicating that she waived all rights to file objections to the findings of fact and 
conclusions of law in the July 18, 2008 recommended decision.  



On July 24, 2008, the FAB received written notification from [Claimant #3] indicating that neither he,
nor anyone in his family, had ever filed for or received any payments, awards, or benefits from a 
lawsuit, tort suit, third party claim or state workers’ compensation claim in relation to [Employee]’s 
cancer.  [Claimant #3] further stated that he has never pled guilty to or been convicted of fraud in 
connection with an application for or receipt of federal or state workers’ compensation.  Further, he 
indicated that other than [Claimant #2] and [Claimant #1], there were no other individuals who might
qualify as a survivor of [Employee].  On July 24, 2008, the FAB also received [Claimant #3]’s written
notification indicating that he waived all rights to file objections to the findings of fact and conclusions
of law in the July 18, 2008 recommended decision.  

After considering the evidence of record, the FAB hereby makes the following:

FINDINGS OF FACT

1.      On September 20, 2002, [Employee’s spouse] filed a claim for benefits under EEOICPA as the 
surviving spouse of [Employee].  [Employee’s spouse] died on May 8, 2003, and her claim was 
administratively closed under Part B on March 31, 2004, and under Part E on October 6, 2005.
2.      [Claimant #1], [Claimant #2] and [Claimant #3] each submitted claims for survivor benefits 
under EEOICPA, as the surviving children of [Employee].
3.      [Claimant #1], [Claimant #2] and [Claimant #3] are the biological children of [Employee]. 
 [Claimant #1], [Claimant #2] and [Claimant #3] are the only children and eligible survivors of the 
employee. 
4.      The employee worked at the Hanford site, with DuPont from December 14, 1943 to December 
31, 1944, with GE from July 6, 1954 to December 31, 1964, and at PNNL with Battelle from January 
4, 1965 to July 29, 1983.  The employee was monitored for radiation exposures and worked in Area 
200 West during his employment at the Hanford site.  This employment met or exceeded 250 
aggregate work days, and qualifies [Employee] as a member of the SEC.  
5.      The employee was diagnosed with metastatic bone cancer of the skull, ribs, thoracic vertebra, 
pelvis, and right femur, which is a “specified” cancer, on September 27, 1988, after starting work at a 
DOE facility.  
6.      [Claimant #1], [Claimant #2] and [Claimant #3] each stated that they, or anyone in their 
family, had never filed for or received any settlement or award from a lawsuit, tort suit, or third-party 
claim in relation to the illnesses claimed.  [Claimant #1], [Claimant #2] and [Claimant #3] have 
never pled guilty to or been convicted of any charges connected with an application for or receipt of 
federal or state workers’ compensation, nor have they or anyone in their family ever filed for or 
received any payments, awards, or benefits for a state workers’ compensation claim in relation to 
[Employee]’s cancer.  
Based on the above noted findings of fact, the FAB hereby also makes the following:

CONCLUSIONS OF LAW

Section 30.316(a) of the EEOICPA regulations provides that, if the claimant waives any objections to 
all or part of the recommended decision, the FAB may issue a final decision accepting the 
recommendation of the district office, either in whole or in part.  See 20 C.F.R. § 30.316(a).  
[Claimant #1], [Claimant #2] and [Claimant #3] waived their right to file objections to the findings 
of fact and conclusions of law contained in the July 18, 2008 recommended decision issued on their 
claims for benefits under EEOICPA.   



In order to be afforded coverage under Part B of EEOICPA, you must establish that [Employee] has 
been diagnosed with an occupational illness incurred as a result of his exposure to silica, beryllium, 
and/or radiation.  Further, the illness must have been incurred while he was in the performance of duty 
for DOE or certain of its contractors.  The evidence of record indicates that the employee worked in 
covered employment at Hanford from December 14, 1943 to December 31, 1944, and from July 6, 
1954 to December 31, 1964, and at PNNL from January 4, 1965 to July 29, 1983 in Area 200 West.  
The period of employment from July 6, 1954 to December 31, 1961 exceeds the 250-day requirement 
as set forth in the SEC designation.  The medical evidence submitted in support of the claim shows 
that [Employee] was diagnosed with metastatic bone cancer of the skull, ribs, thoracic vertebra, pelvis 
and right femur, which is a “specified” cancer, on September 27, 1988, which was more than 5 years 
after his initial exposure to radiation.  

Accordingly, the employee is a member of the SEC and is a “covered employee with cancer” under § 
7384l(9)(A) of EEOICPA.  See EEOICPA Bulletin No. 08-33 (issued June 30, 2008).  Further, 
[Claimant #1], [Claimant #2] and [Claimant #3] are the surviving children of the employee as 
defined by § 7384s(e)(1)(B) and are entitled to compensation in the amount of $150,000.00, to be 
divided equally.

Seattle, Washington

Keiran Gorny

Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 59466-2007 (Dep’t of Labor, December 15, 2006)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under Part B and Part E of the Energy Employees Occupational Illness Compensation Program Act of 
2000, as amended (EEOICPA or the Act), 42 U.S.C. § 7384 et seq.  For the reasons stated below, your 
claim is approved.       

STATEMENT OF THE CASE 

On July 12, 2004, you filed a claim for survivor benefits under EEOICPA, Form EE-2, and DOE F 
350.3, as the surviving beneficiary of [Employee] (hereinafter referred to as the employee).  The 
condition you claimed the employee developed as a result of his employment at a DOE facility was 
lung cancer.  On Form EE-3 (Employment History), you indicated that the employee was employed 
from June 1, 1950 to May 31, 1986 at the Ames Laboratory, in Ames, Iowa.  You stated he worked in 
production maintenance.  The Department of Energy verified the employee was employed by Ames 
Laboratory[1] from May 15, 1951 to July 31, 1986.

In support of your claim as the eligible surviving beneficiary you submitted the employee’s death 
certificate that showed he died as a result of lung cancer on July 23, 1998 at the age of 76. [Employee’s
wife] was noted as the surviving spouse. You submitted a marriage certificate showing [Employee’s 



wife] married [Employee] on August 10, 1943.  You also submitted a medical report dated November 
4, 1996 that provided a diagnosis of lung cancer with metastases to the nodes, liver and adrenal.

The district office evaluated the medical evidence and determined that the claim required referral to the
National Institute for Occupational Safety and Health (NIOSH) to perform a dose reconstruction.  On 
November 12, 2004, the district office forwarded a copy of the case file and referral summary to 
NIOSH to perform a dose reconstruction.

On August 8, 2006, the Secretary of HHS designated the following class for addition to the Special 
Exposure Cohort (SEC) in a report to Congress:

Department of Energy (DOE) employees or DOE contractor or subcontractor employees who worked 
at the Ames Laboratory in one or more of the following facilities/locations:  Chemistry Annex 1(also 
known as “the old women’s gymnasium” and “Little Ankeny”), Chemistry Annex 2, Chemistry 
Building (also known as “Gilman Hall”), Research Building, or the Metallurgical Building (also known
as “Harley Wilhelm Hall”) from January 1, 1942 through December 31, 1954 for a number of work 
days aggregating at least 250 work days, or in combination with work days within the parameters 
(excluding aggregate work day requirements) established for one or more classes of employees in the 
SEC, and who were monitored or should have been monitored.  

On November 11, 2006, the Denver district office issued a recommended decision finding that the 
employee is a member of the SEC, that he was diagnosed with a specified cancer (lung cancer), and 
you are the only eligible survivor of the employee entitled to compensation in the amount of 
$150,000.00 under Part B of the Act.  Additionally the decision found you are entitled to an additional 
$125,000.00 in compensation benefits under Part E.  The case was transferred to the FAB on the same 
day.

After considering all evidence in the case, the FAB hereby makes the following:

FINDINGS OF FACT

1. You filed a claim for survivor benefits under EEOICPA. 

2. The employee had covered employment at the Ames Laboratory from May 15, 1951 to July 31, 
1986. 

3. The employee was diagnosed with lung cancer, a specified cancer under the SEC provisions of 
the Act.  

4. The employee worked at the Ames Laboratory for more the 250 days and his cancer was 
diagnosed more than 5 years after his first employment exposure.  

5. The file also contains your signed statement that neither you nor the employee filed for or 
received any state workers’ compensation benefits or filed any lawsuits for the claimed illness 
or exposure to radiation.  The employee did not have any minor children or children incapable 
of self-support who were not recognized as your natural or adopted children at the time of his 
death. 



Based on the above noted findings of fact in this claim, the FAB hereby makes the following: 

CONCLUSIONS OF LAW

Pursuant to 20 C.F.R. § 30.316(a) of the EEOICPA regulations, “If the claimant does not file a written 
statement that objects to the recommended decision and/or requests a hearing within the period of time 
allotted in 20 C.F.R. § 30.310, or if the claimant waives any objections to all or part of the 
recommended decision, the FAB may issue a final decision accepting the recommendation of the 
district office, either in whole or in part.”  20 C.F.R. § 30.316(a).  On November 22, 2006, the FAB 
received written notification you waiving any and all objections to the recommended decision.

On August 8, 2006, the Secretary of HHS designated the following class for addition to the SEC in a 
report to Congress:

Department of Energy (DOE) employees or DOE contractor or subcontractor employees who worked 
at the Ames Laboratory in one or more of the following facilities/locations:  Chemistry Annex 1(also 
known as “the old women’s gymnasium” and “Little Ankeny”), Chemistry Annex 2, Chemistry 
Building (also known as “Gilman Hall”), Research Building, or the Metallurgical Building (also known
as “Harley Wilhelm Hall”) from January 1, 1942 through December 31, 1954 for a number of work 
days aggregating at least 250 work days, or in combination with work days within the parameters 
(excluding aggregate work day requirements) established for one or more classes of employees in the 
SEC, and who were monitored or should have been monitored.  

The employee is a member of the SEC as defined by 42 U.S.C. §§ 7384l(14)(C) and 7384q  and was 
diagnosed with a specified cancer, lung cancer.  The employee is a “covered employee with cancer” as 
defined in 42 U.S.C. § 7384l(9)(A). 

The FAB hereby finds the employee was a covered DOE contractor employee with a covered illness 
who contracted that illness through exposure at a DOE facility pursuant to 42 U.S.C. § 7385s-4(a).

You have established that you are the eligible survivor of the employee as defined by 42 U.S.C. § 
7384s(e)(1)(A) and are entitled to $150,000.00.  You are also entitled to $125,000.00 under § 
7385s-3(a)(1).  You are entitled to $275,000.00 in total compensation.

The evidence in the record establishes that the employee met the criteria of a covered employee with 
cancer.  You have established that you are the eligible survivor of the employee.  It is the decision of 
the FAB to accept your claim.

Denver, Colorado

Sandra Vicens-Pecenka, Hearing Representative

Final Adjudication Branch

[1] According to the Department of Energy’s (DOE) website at 
http://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist, the Ames Laboratory in Ames, IA is a covered DOE facility 
from 1942 to present.



EEOICPA Fin. Dec. No. 71273-2006 (Dep’t of Labor, July 14, 2006)

NOTICE OF FINAL DECISION FOLLOWING A DIRECTOR’S ORDER

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA or the Act), 42 U.S.C. § 7384 et seq.  Your claim is approved under Part B in the amount of 
$150,000.00 and under Parts B and E for medical benefits.  

STATEMENT OF THE CASE

On August 18, 2005, you filed a claim (Form EE-1) for benefits under EEOICPA with the Paducah 
resource center.  On the EE-1, you identified cancer of the parotid gland as the diagnosed condition for 
which you sought compensation.  A pathology report, dated January 7, 1993, and a consultation report, 
dated January 18, 1993 confirm your diagnosis of adenocarcinoma of the salivary gland, left parotid.    

On the Employment History (Form EE-3), you stated that you worked at the Mallinckrodt Destrehan 
Street Plant (MCW)[1] from April 15, 1950 through December 1, 1989.  During your occupational 
history interview, you stated that you worked at MCW’s Destrehan Street Facility in the Uranium 
Division from 1953 through 1954 and in the Chemical Division from 1950 through 1953 then again 
from 1954 through 1989.  

Mallinckrodt was unable to locate your employment file, but verified your dates of employment from 
April 15, 1951 through November 30, 1989.  In particular, MCW verified your employment as a 
Section Supervisor in the Technical Banch of Mallinckrodt’s Uranium Division at the Weldon Spring 
Plant[2] from April 15, 1951 until 1966 and then in areas unrelated to uranium activites until your 
retirement from the company.  

The Oak Ridge Institue for Science and Education (ORISE) verified your employment at MCW from 
March 5, 1953 through February 11, 1954.  Employment and dosimetry records provided by the 
Department of Energy (DOE) show your employment at MCW’s Destrehan Street Facility from March 
5, 1953 through February 17, 1954.  

The district office accepted your dates of employment with MCW, from April 15, 1951 through 
November 30, 1989, to establish that you worked at least 250 work days in the Uranium Division of 
Mallinckrodt’s Destrehan Street facility.  As such, and based on your diagnosis of a specified cancer, on
January 3, 2006 the Denver district office issued a recommended decision to accept your claim 
pursuant to 42 U.S.C. §§ 7384s(a), 7384t and 7385s-8.  On January 17, 2006, the FAB received written 
notification that you waive any and all objections to the January 3, 2006 recommended decision.  

On February 16, 2006, the FAB issued a remand order concluding that the evidence of record 
establishes your employment with Mallinckrodt from April 15, 1951 through November 30, 1989 and 
that during the period from March 5, 1953 through February 17, 1954 you worked in the Uranium 
Division of MCW’s Destrehan Street Facility which is less than the 250 work days required to establish
membership in the Special Exposure Cohort (SEC).  As such, the FAB remanded your claim to the 
district office for further employment development to ascertain whether the duration of your 
employment with MCW occurred in the Uranium Division of MCW’s Destrehan Street Facility or 
occurred at the Weldon Spring Plant, as verified by Mallinckrodt.  

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/71273-2006.htm#_ftn2
http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/71273-2006.htm#_ftn1


On June 29, 2006, the Director of DEEOIC issued a Director’s Order vacating the February 6, 2006 
remand order.  The Director’s Order concluded that the AEC did not enter into a contract with MCW to
operate the Weldon Spring Plant until June of 1957; therefore, any reference to uranium work 
performed by Mallinckrodt prior to June 1957 would have occurred at the Destrehan site.  Accordingly,
the Director’s Order further concluded that you were employed in Mallinckrodt’s Uranium Division for
the period of at least 1951 through 1957.  As such, your case file was returned to the FAB with 
instructions to issue a new final decision.

After considering the evidence of record and your waiver of objections, the FAB hereby makes the 
following:

FINDINGS OF FACT

1.         You filed a claim under the EEOICPA on August 15, 2005.  

2.         You worked for a covered contractor, Mallinckrodt, at a covered facility, the Destrehan Street 
Plant, during a covered period, from April 15, 1951 through November 30, 1989.

3.         You are a member of the SEC for having worked for at least 250 days in the Uranium Division 
of Mallinckrodt’s Destrehan Street Plant from 1951 through 1957.   

4.         You were diagnosed with a specified cancer, adenocarcinoma of the salivary gland on January 
7, 1993.        

Based on the above noted findings of fact, the FAB hereby also makes the following:

CONCLUSIONS OF LAW

By the authority granted under 42 U.S.C. § 7384l(14)(C) effective November 13, 2005, employees of 
the DOE or DOE contractors or subcontractors employed by the Uranium Division of Mallinckrodt 
Chemical Works, Destrehan Street Facility, were added to the SEC providing that the employee worked
between 1949 and 1957 and was employed for a number of work days aggregating at least 250 work 
days either solely under this employment or in combination with work days within the parameters 
(excluding aggregate work day requirements) established for other classes of employees included in the
SEC.  EEOICPA Bulletin No. 06-05 (issued December 27, 2005).  Based on your confirmed 
employment in the Uranium Division at the Mallinckrodt Chemical Works, Destrehan Street Facility 
during the specified period, the evidence is sufficient to establish that you are a member of the SEC

To facilitate a claim for cancer under Part B, the Act explains that a “covered employee with cancer” is,
among other things, “An individual with a specified cancer who is a member of the SEC, if and only if 
that individual contracted that specified cancer after beginning employment at a DOE facility. . . .”  42 
U.S.C. § 7384l(9)(A).  Primary cancer of the salivary gland is identified as a specified cancer pursuant 
to 20 C.F.R. § 30.5(ff)(5)(iii)(J) of the implementing regulations providing that the onset was at least 5 
years after first exposure.  The medical evidence shows that you were diagnosed with adenocarcinoma 
of the salivary gland over five years after your first exposure to radiation at Mallinckrodt’s Destrehan 
Street Facility Uranium Division.  As such, the evidence of record establishes you are a “covered 
employee with cancer” as defined above entitled to compensation payable under Part B.



To facilitate a claim under Part E, the Act defines a “covered DOE contractor employee” as a DOE 
contractor employee determined to have contracted a covered illness through exposure at a DOE 
facility.  42 U.S.C. § 7385s(1).  In order to establish that the employee contracted an illness through 
toxic exposure, § 7385s-4 provides that “A determination under part B that a Department of Energy 
contractor employee is entitled to compensation under that part for an occupational illness shall be 
treated for purposes of this part as a determination that the employee contracted that illness through 
exposure at a DOE facility.”  42 U.S.C. § 7385s-4(a).  Based on your employment with a covered 
contractor and the acceptance of your claim for adenocarcinoma of the salivary gland under Part B of 
the EEOICPA in this decision, it is further determined that you contracted cancer of the salivary gland 
due to exposure to a toxic substance at a DOE facility.  As such, you meet the statutory definition of a 
“covered DOE contractor employee,” as defined above and are entitled to compensation payable under 
Part E.

Accordingly, your claim for compensation under EEOICPA in the amount of $150,000.00 under 42 
U.S.C. § 7384s and medical benefits under 42 U.S.C. §§ 7384t and 7385s-8 is hereby approved.

Washington, DC

Vawndalyn B. Feagins, Hearing Representative

Final Adjudication Branch

[1] Mallinckrodt Chemical Co., Destrehan St. Plant (MCW) is identified on the DOE Covered Facility List as a DOE 
facility from 1942 through 1962 and in 1995 for remediation.  

[2] The Weldon Spring Plant is listed on the DOE Covered Facility List as a DOE facility from 1955 through 1967 and from
1975 through the present for remediation with Mallinckrodt listed as a covered contractor from 1957 through 1966.

EEOICPA Fin. Dec. No. 82961-2008 (Dep’t of Labor, March 27, 2008)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning the above claims for 
compensation under Parts B and E of the Energy Employees Occupational Illness Compensation 
Program Act of 2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth 
below, FAB accepts and approves the claims for benefits [of Claimant #1, 2, 3, 4 and 5] under Part B 
for the employee’s epiglottis cancer, and awards compensation to those five persons in the total amount
of $150,000.00, to be divided equally.

Further, FAB also accepts the claim of [Claimant #5] under Part E, and awards her  additional 
compensation in the amount of $125,000.00.

STATEMENT OF THE CASE

On October 19, 2004, [Employee’s Spouse] filed a Form EE-2 with the Department of Labor claiming
for survivor benefits under Part B as the employee’s widow, and a request for review by Physicians 
Panel under former Part D with the Department of Energy (DOE), based on the conditions of throat 
cancer and emphysema with possible chronic beryllium disease.  The record includes a copy of 
[Employee]’s death certificate indicating he died on September 1, 1990 due to acute 



bronchopneumonitis, with a contributing factor of coronary artery disease.

[Employee’s Spouse] also submitted a Form EE-3 in which she alleged that [Employee] worked at the
Los Alamos National Laboratory (LANL) from 1970 to 1980.  DOE verified [Employee]’s 
employment at LANL as a security guard with the Atomic Energy Commission (AEC) from May 15, 
1972 to January 9, 1981, and as a part-time employee with the University of California, a DOE 
contractor, as a Casual Messenger/Driver, from August 23, 1973 to October 29, 1973.

On October 16, 2005, [Employee’s Spouse] died, and her claim was administratively closed.

On December 13, 2006, [Claimant #1] and [Claimant #2] each filed a Form EE-2 based on the 
employee’s throat cancer, and on January 4, 2007, [Claimant #3], [Claimant #4] and [Claimant #5] 
each filed a Form EE-2.  Each claimed benefits as the surviving child of [Employee].

[Claimant #2], [Claimant #3] and [Claimant #4] provided copies of their birth certificates showing 
they are the biological children of [Employee], and copies of their marriage certificates to document 
their changes in surname.  [Claimant #1] provided a copy of a birth certificate identifying her name as
[Claimant #1’s birth name] and her parents as [Claimant #1’s Father on her birth certificate] and 
[Claimant #1’s Mother on her birth certificate], a Certificate of Baptism identifying her parents as 
[Employee] and [Employee’s Spouse], letters from acquaintances stating that [Employee and 
Employee’s Spouse] were her biological parents and that she was adopted by her grandparents, and 
marriage certificates to document her change in surname.  The record contains adoption documents 
showing that [Claimant #5] was born on April 11, 1973, and was adopted by [Employee and 
Employee’s Spouse].

Medical documentation in the record includes a document from the New Mexico cancer registry that 
provides a diagnosis of cancer of the epiglottis on April 25, 1989; a January 11, 2005 letter from Dr. 
Charles McCanna, in which he indicated that [Employee] died from complications of epiglottis 
(throat) cancer; another letter from Dr. McCanna stating that the employee’s medical records are no 
longer available; and a letter from St. Vincent Hospital dated January 24, 2005, indicating that their 
records had been destroyed. 

On June 5, 2007, the Seattle district office referred the case to the National Institute for Occupational 
Safety and Health (NIOSH) to determine whether the employee’s cancer of the epiglottis was “at least 
as likely as not” related to his covered employment.  However, the case was returned on March 14, 
2008 so the district office could review it to determine if the employee was included in the designation 
by the Secretary of Health and Human Services (HHS) of certain LANL employees as an addition to 
the Special Exposure Cohort (SEC).

On September 11, 2007, FAB issued a final decision on the Part E claims of [Claimant #1], [Claimant
#2], [Claimant #3] and [Claimant #4], concluding that these claimants are not eligible “covered” 
children under Part E.

On March 14, 2008, the Seattle district office received information from a Department of Labor Health
Physicist (HP) on the question of whether cancer of the epiglottis is a “specified” cancer.  The HP 
stated the following:



National Office recently reviewed medical evidence to determine whether the epiglottis is a part 
of the pharynx.  20 C.F.R. § 30.5(ff)(5)(iii)(E) indicates that pharynx cancer is a “specified 
cancer” under EEOICPA.  The National Cancer Institute (NCI) states that pharyngeal cancer is a 
cancer that forms in the tissues of the pharynx, and that the pharynx consists of the hollow tube 
inside the neck that starts behind the nose and ends at the top of the windpipe and esophagus.  
The National Office determined that because the location of the epiglottis is technically within 
the area encompassed by the pharynx, the epiglottis is a specified cancer.
On the same date, the district office issued a recommended decision to accept the claims [of Claimant 
#1, 2, 3, 4 and 5] under Part B based on the employee’s cancer of the epiglottis, and to also accept the 
claim of [Claimant #5] under Part E.  The district office concluded that [Employee] is a member of 
the SEC, that he was employed by a DOE contractor at a DOE facility, that he is a covered employee 
with a covered illness under Part E, and that he was diagnosed with epiglottis cancer, which is a 
“specified” cancer.  The district office also concluded that as his eligible survivors, [Claimant #1, 2, 3,
4 and 5] are entitled to compensation under Part B, in the total amount of $150,000.00, to be divided 
equally.  Further, the district office concluded that a determination that a DOE contractor employee and
qualified member of the SEC is entitled to compensation for an occupational illness under Part B is 
treated for purposes of Part E as a determination that the employee contracted that illness through 
exposure at a DOE facility, and since [Claimant #5]  was under the age of 18 at the time of 
[Employee]’s death, she is the only eligible survivor under Part E and is entitled to compensation in 
the amount of $125,000.00.

The claimants each indicated on their respective Forms EE-2 that neither they nor anyone in their 
family had ever filed for or received any proceeds from either a tort suit or a state workers’ 
compensation claim related to the employee’s epiglottis cancer, that they had never pled guilty to or 
been convicted of any charges connected with an application for or receipt of federal or state workers’ 
compensation, and that they did not know of any other persons who may also be eligible to receive 
compensation under EEOICPA as a survivor of [Employee].

On March 20, 2008, FAB received written notification from [Claimant #1, 2, 4 and 5], indicating that 
they waive all rights to file objections to the findings of fact and conclusions of law in the 
recommended decision.  On March 24, 2008, FAB received written notification from [Claimant #3], 
indicating she also waives all rights to file objections to the findings of fact and conclusions of law in 
the recommended decision.

After considering the evidence of record, FAB hereby makes the following:

FINDINGS OF FACT

1.      On December 13, 2006 [Claimant #1]and [Claimant #2]; and on January 4, 2007 [Claimant 
#3], [Claimant #4] and [Claimant #5] each filed a claim for survivor benefits under EEOICPA.
2.      [Employee] was diagnosed with epiglottis cancer on April 25, 1989.
3.      [Employee] died on September 1, 1990, due to acute bronchopneumonitis, with a contributing 
factor of coronary artery disease; which were complications of his epiglottis (throat) cancer.
4.      [Employee] worked at LANL as a security guard with the AEC from May 15, 1972 to January 9, 
1981, and with the University of California, as a Casual Messenger/Driver, from August 23, 1973 to 
October 29, 1973.  
5.      There is a causal connection between the employee’s death due to epiglottis cancer and his 
exposure to radiation and/or a toxic substance at a DOE facility.
6.      [Claimant #1, 2, 3, 4 and 5] are the eligible children of [Employee] under Part B.



7.      [Claimant #5] was 17 years of age at the time of [Employee]’s death.
8.      All five claimants indicated on their respective Form EE-2 that neither they nor anyone in their 
family had ever filed for or received any proceeds from a tort suit or a state workers’ compensation 
claim related to the employee’s epiglottis cancer, that they had never pled guilty to or been convicted of
any charges connected with an application for or receipt of federal or state workers’ compensation, and 
that they did not know of any other persons who may also be eligible to receive compensation under 
EEOICPA as a survivor of [Employee]. 

Based on the above-noted findings of fact, FAB hereby also makes the following:

CONCLUSIONS OF LAW

Section 30.316(a) of the regulations provides that, if the claimant waives any objections to all or part 
of the recommended decision, FAB may issue a final decision accepting the recommendation of the 
district office, either in whole or in part.  See 20 C.F.R. § 30.316(a).  All five claimants waived their 
right to file objections to the findings of fact and conclusions of law contained in the recommended 
decision issued on their claims.  

In order for him to be considered a covered Part B employee, the evidence must establish that 
[Employee] was diagnosed with an occupational illness incurred as the result of his exposure to silica, 
beryllium, or radiation, and those illnesses are cancer, beryllium sensitivity, chronic beryllium disease, 
and chronic silicosis.  See 42 U.S.C. § 7384l(15);  20 C.F.R. § 30.110(a).  Further, EEOICPA requires 
that the illness must have been incurred while the employee was “in the performance of duty” for DOE
or certain of its vendors, contractors, subcontractors, or for an atomic weapons employer.  See 42 
U.S.C. §§ 7384l(4)-(7), (9), and (11).

On June 22, 2007, the Secretary of HHS designated a new class of employees as an addition to the 
SEC, consisting of DOE employees or DOE contractor or subcontractor employees who were 
monitored or should have been monitored for radiological exposures while working in operational 
Technical Areas with a history of radioactive material use at LANL for a number of work days 
aggregating at least 250 work days from March 15, 1943 through December 31, 1975, or in 
combination with work days within the parameters established for one or more classes of employees in 
the SEC.  The new SEC class became effective on July 22, 2007.  

The employment evidence is sufficient to establish that [Employee] was employed at LANL for an 
aggregate of at least 250 work days, as a security guard, and therefore he is considered to be an eligible
member of the class of employees who worked at LANL from March 15, 1943 through December 31, 
1975 that was added to the SEC.  

[Employee] is a member of the SEC who was diagnosed with epiglottis cancer, which is cancer of a 
part of the pharynx (a “specified” cancer), more than 5 years after his initial exposure, and therefore he 
is a “covered employee with cancer.”   See 42 U.S.C. §§ 7384l(14)(C), 7384l(17), 7384l(9)(A) and 20 
C.F.R. § 30.5(ff)(5)(iii)(E).  Therefore, as the employee is now deceased, the five claimants are entitled 
to compensation in the total amount of $150,000.00, divided in equal shares of $30,000.00 each.  See 
42 U.S.C. § 7384s(a) and (e).



purposes of Part E, as a determination that the employee contracted that illness through exposure at a 
DOE facility.  See 42 U.S.C. § 7385s-4(a).  Consequently, [Employee]’s illness is deemed to be a 
“covered illness” contracted through exposure to toxic substances at a DOE facility.  The medical 
evidence also establishes that epiglottis cancer was one of the causes of [Employee]’s death.  As the 
employee would have been entitled to compensation for his covered illness under Part E; and it is at 
least as likely as not that exposure to a toxic substance at a DOE facility was a significant factor in 
aggravating, contributing to, or causing the death of the employee, his eligible survivors would be 
entitled to compensation pursuant to 42 U.S.C. § 7385s-3(a)(1).  [Claimant #5] was 17 years of age at 
the time of [Employee]’s death, and is the only eligible survivor pursuant to § 7385s-3(d), and 
therefore she is entitled to compensation in the amount of $125,000.00.  See 42 U.S.C. §§ 7385s-3(a)
(1), 7385s-3(d).

Seattle, Washington

Keiran Gorny

Hearing Representative

Final Adjudication Branch 

Membership not found

EEOICPA Fin. Dec. No. 87969-2008 (Dep’t of Labor, November 19, 2008)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch (FAB) concerning the above claim for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the claim for 
survivor benefits under Part B and Part E of EEOICPA is denied. 

STATEMENT OF THE CASE

On June 22, 2007, [Claimant] filed a claim for benefits under EEOICPA as the surviving spouse of 
[Employee].  [Claimant] identified kidney cancer and a “lung condition” as the conditions resulting 
from the employee’s work at a Department of Energy (DOE) facility.  On the claim form, [Claimant] 
indicated that the employee had worked at a location with a class of employees in the Special Exposure
Cohort (SEC).  

[Claimant] submitted an Employment History (Form EE-3) stating that the employee was employed 
by the Department of the Army and/or the Atomic Energy Commission (AEC) at the Iowa Ordnance 
Plant (IOP) in Burlington, Iowa (also known as the Iowa Army Ammunition Plant (IAAP)) from 1936 
to 1976.  [Claimant] indicated that the employee worked on Line 1 and on other lines and facilities on 
site as a Laborer in 1936, a Security Guard from 1936-1939, a Quality Control Supervisor from 
1944-1952, and a Quality Control Supervisor from 1952-1976.  The portion of the IAAP considered a 
DOE facility includes the buildings and property/grounds of the IAAP identified as “Line 1.”  Line 1 of
the IAAP encompasses a cluster of several buildings that were utilized for AEC activities.  On July 26, 



2007, DOE indicated that the employee worked for the Department of Defense (DOD) at the IAAP 
from September 9, 1960 to September 20, 1960 and from June 8, 1961 to September 22, 1961.  DOE 
indicated that it could find no evidence that the employee worked for the AEC at the AEC part of the 
plant.

[Claimant] submitted a marriage certificate confirming that she married the employee on January 25, 
1935.  [Claimant] also submitted the employee’s death certificate, signed by Dr. Sherman Williams, 
which indicated that the employee died on May 21, 1996 at the age of 84.  The death certificate listed 
the cause of death as congestive heart failure due to pneumonia, and listed [Claimant] as the 
employee’s surviving spouse.  [Claimant] also submitted medical information in support of her claim.
 A July 2, 1992 pathology report by Dr. J.G. Lyday noted that the employee was diagnosed with renal 
cell adenocarcinoma on June 29, 1992.  

The evidence of record includes information from the U. S. Department of Labor’s Site Exposure 
Matrices (SEM) database.  The SEM database provides information regarding occupational categories, 
process operations, building and area locations, toxic substances, incidents, and the locations at the 
facility where the occupational categories performed their job duties, the locations of the toxic 
substances, and the locations of various incidents of exposure.  The SEM database includes the 
occupational category of security guard.  The SEM database identifies Buildings AX-1, and AX-2, both
on Line 1, as locations where a security guard would work.  SEM identifies Line 1, Building 1-62 as a 
location where a fireman would work, and identifies Line 1 Building 1-70 and Building 1-99 as 
locations where a Foreman for Explosives Storage would work.  This was independently verified by 
the undersigned on October 20, 2008.  A needs assessment from the Burlington AEC Plant Former 
Worker Program also confirms that these labor categories were associated with Line 1.

The evidence of record also includes a Department of the Army document dated October 1, 1963, 
entitled “Permit to other Federal Government Department or Agency to Use Property on Iowa Army 
Ammunition Plant, Iowa.”  The permit indicates that the Army granted the AEC a revocable permit to 
use certain buildings and land within the IOP for a ten-year period, subject to conditions, including that
the AEC pay the Army’s cost for “producing and supplying any utilities and other services furnished” 
for the AEC’s use.

On November 30, 2007, the Cleveland district office issued a decision recommending denial of 
[Claimant]’s claim under both Parts B and E of EEOICPA because the evidence did not show that the 
employee was a “DOE contractor employee” as defined at 42 U.S.C. § 7384l(11).    

OBJECTIONS

On January 7, 2008, FAB received [Claimant]’s objections to the November 30, 2007 recommended 
decision.  Along with her letter, [Claimant] submitted new factual evidence.  [Claimant]’s letter also 
explained that since her authorized representative had not been copied on the district office’s 
correspondence, the evidence had not been submitted earlier.  On June 14, 2008, [Claimant] submitted 
the following relevant evidence to FAB with her objection letter in support of her claim:  an April 19, 
1974 letter from Lieutenant Colonel C. Frederick Kleis of the Department of the Army to the employee
expressing appreciation for his service at the IAAP; an April 19, 1974 certificate of retirement, signed 
by Lieutenant Colonel Kleis, recognizing the employee’s retirement from the federal service; a June 1, 
1942 certificate from the IOP that recognized the employee’s completion of training as a Plant Guard; a
December 19, 1967 certificate issued to the employee (as an employee at the IAAP) by the AMC 



Ammunition School, Savanna Army Depot upon his completion of a Quality Assurance Course; a 
Department of the Army Certificate of Service presented to the employee on May 29, 1963 for 20 years
of federal service; a copy of Day & Zimmerman, Inc., IOP, Retired Employees Reunion badge dated 
May 17, 1986; and a Form DA-2496, dated April 1, 1974, that provided the employee’s AMC career 
record maintained at the Tobyhanna Army Depot.  The form indicated that the employee was employed
by the Department of Army at the IAAP in Burlington, Iowa beginning June 29, 1943.

In summary, [Claimant] stated the following objections:

Objection 1:  [Claimant] objected that the Findings of Fact numbered 4, 5, 6 and 7 in the November 
30, 2007 recommended decision were incorrect.  Finding of Fact No. 4 stated that “DOE verified 
[Employee] worked at the DOD part of the IOP from September 9, 1960 to September 20, 1960 and 
from June 8, 1961 to September 22, 1961.”  Finding of Fact No. 5 stated that “[t]he district office did 
not receive sufficient employment evidence to establish that the employee worked on Line 1 at the IOP 
during the SEC period.”  Finding of Fact No. 6 stated that “[t]he district office has not received 
evidence establishing entitlement to compensation on the basis of qualifying employment and a 
specified cancer for purposes of the SEC.”  Finding of Fact No. 7 stated that the district office advised 
[Claimant] of the deficiencies in her claim and provided her the opportunity to correct them.”

[Claimant] requested an oral hearing to express her objections to the recommended decision and to 
review the records of the employee’s work history.  A hearing on her objections to the recommended 
decision was held before a FAB Hearing Representative on March 11, 2008 in Burlington, Iowa, with 
[Claimant], [Claimant]’s son and authorized representative, another of [Claimant]’s sons, and her 
daughter-in-law in attendance.  At the hearing, [Claimant]’s son and authorized representative testified
that the employee’s computation date for his employment at the IOP was 1943 but that he actually 
started working at the IOP in 1942 as a guard, and that the employee retired from the IOP in 1974.  
[Claimant]’s son also testified that [Claimant] was employed at the hospital as head nurse, that 
[Claimant] rode to work with the employee, and that [Claimant] knew that there was a time that the 
employee worked on Line 1.  He stated that the documents indicate that the employee worked at the 
plant for 10,800 days and noted that the SEC requirement is 250 days.  He stated that the employee’s 
pay increase records, which he submitted after the hearing, prove the employee’s length of 
employment.  He explained that the DOE evidence indicating that the employee worked at the IOP 
from September 9, 1960 to September 20, 1960 and from June 8, 1961 to September 22, 1961 was 
erroneous and reflected his own employment at the plant.  He explained that the mix-up by DOE 
occurred due to the fact that he and the employee have the same name.  [Claimant]’s son testified that 
he obtained and reviewed the employee’s employment records at the plant from 1942 through 1974.
 He submitted an email dated February 25, 2008, marked as Exhibit 1, from Marek Mikulski of the 
Burlington AEC Plant Former Workers Program, which confirms that DOE incorrectly verified the 
employee’s employment at the Plant, by providing the employment dates of the employee’s son, who 
also worked at the plant.   

[Claimant]’s son testified that the employee worked at the fire department at the plant, and thus had 
access to Line 1.  He testified that he lunched with the employee at Line 1.  He stated that [Claimant] 
drove the employee to work every day and dropped him off at the guard gate at Line 1.  He stated that 
the records submitted, including the employee’s job descriptions, have numerous references to the 
employee having access to all lines at the IOP.  [Claimant]’s son also read information from several 
affidavits into the record, noting that the actual affidavits would be submitted immediately after the 
hearing.  He identified a photograph, submitted with the objection letter, of the employee wearing a 
badge that stated “all areas.” 



At the hearing, [Claimant] presented the following documents as evidence:  a Department of the Army
job description for an “Ammunition Loading Inspector, Leader,” dated April 20, 1960; a Department of
the Army job description for an “Ammunition Loading Inspector, Lead Foreman,” dated February 15, 
1965; a Department of the Army job description for an “Ammunition Loading Inspector, Lead 
Foreman,” dated July 19, 1955; a Department of the Army Certificate of Training for “One Year 
Firefighter-Guard Training” given at the IOP dated May 29, 1950; a Department of Army Form 873, 
Certificate of Clearance dated May 29, 1957 from IOP; a Department of the Army Notification of 
Personnel Action dated October 30, 1950, which reflects the promotion of [Employee] from Guard 
(Crew Chief) to Guard (Captain); an affidavit by a friend of the employee who attested that the 
employee worked all over the IOP as a guard-quality control; an affidavit by a work associate of the 
employee who attested that he worked at the IOP on Line 1 as a guard and quality control from 1960 to 
April 1974, and that she and the employee had lunch and worked together on Line 1; an affidavit of a 
work associate of the employee who attested that she worked for the employee in the Quality 
Assurance Department on all lines; an affidavit by [Claimant]’s son and authorized representative, 
who identified himself as a work associate and son of the employee.  In this affidavit, [Claimant]’s son
and authorized representative attested that the employee worked in Quality Assurance and as a Guard at
the IAAP as a federal employee.  He stated that he knew this because he was employed to cut grass on 
Line 1 and that he had lunch with the employee there.  He stated that the employee had clearance to be 
on Line 1 because he was not required to be accompanied by a guard.  [Claimant] also submitted an 
affidavit by [Claimant]’s other son, who attested that his father worked at the AEC at IOP from 
December 1942 to April 1974 as a Guard and Quality Control supervisor; and her own affidavit, in 
which she attested that the employee worked at the IOP on Line 1.  [Claimant] also attested that the 
employee was a Guard and Quality Control Supervisor working throughout the plant with access to all 
Lines. [Claimant] further stated that she rode to work with the employee and often let him off at Line 
1 while she continued on to her job at the hospital.

A copy of the hearing transcript was sent to [Claimant] on March 24, 2008, who provided additional 
comments on the hearing transcript.  On April 11, 2008, FAB received [Claimant]’s son and authorized
representative’s letter expressing his disappointment in the hearing because [Claimant] was not 
provided an opportunity to discover evidence from the Department of Labor indicating that the 
employee did not work on Line 1 for at least 250 days.  [Claimant]’s son also provided a copy of 
Congressman Dave Loebsack’s March 19, 2008 inquiry to the Department of Labor regarding the 
status of [Claimant]’s claim.  The letter also referred to the FAB Hearing Representative’s March 25, 
2008 call confirming that kidney cancer is a “specified cancer.”  He stated his concern that the exhibits 
submitted at the hearing were not reproduced in the hearing transcript, and emphasized that the exhibits
were more probative than the hearing testimony.  He provided a summary of the content of the six 
affidavits and personnel records submitted at the hearing and expressed concern whether the 
documentation would be reviewed and considered.

Response:  The additional documents [Claimant] submitted with her objections and at the hearing 
establish that the employment dates provided for the employee by DOE were incorrect and, in fact, 
reflected the employment dates of the employee’s son, who also worked at the plant.  Based on the new
evidence [Claimant] submitted, a new finding has been made below that the employee was employed 
by the Department of the Army at the IAAP in Burlington, Iowa from June 29, 1943 to April 1, 1974.  



from February 11, 1952 to at least June 20, 1959 as an ammunition loading inspector in the Inspection 
Division; from August 6, 1950 to February 10, 1952 as a Captain in the Guard Department; and from 
June 29, 1947 to May 27, 1949 as an Ammunition & Equipment Storage Foreman in the Transportation
& Storage Division.  [Claimant] submitted, with her objection, a June 20, 1959 Government 
employment application with a handwritten resume, signed by the employee.  The application states he 
was employed at the IOP from June 29, 1947 to May 27, 1949 as an Ammo & Equipment Storage 
Foreman in the Transportation and Storage Division.  A May 27, 1948 Application for Federal 
Employment, signed by the employee, states he was employed at the IOP as a Munitions Handler 
Foreman beginning June 1947; a Material Receiver and Checker from January 1947 to June 1947; a 
Guard from May 1946 to January 1947; and a Guard from December 1942 to May 1944 (shell and 
bomb loading).  An October 30, 1950 Department of the Army Notification of Personnel Action 
reflects the promotion of the employee from Guard (Crew Chief) to Guard (Captain).

[Claimant] provided additional documentation, including EE-4 affidavits, work records for the 
employee, and testimony at the hearing indicating that the employee was employed by the Department 
of the Army at the IAAP from June 29, 1943 to April 1, 1974 and that the employee worked on Line 1 
for at least 250 days during March 1949 through 1974.  The evidence reflects that the employee was 
diagnosed with renal cell adenocarcinoma on June 29, 1992.  All of the evidence [Claimant] submitted
with her objections and at the hearing has been reviewed and considered by FAB

Objection 2:  [Claimant] stated that the claim adjudication process was frustrating and difficult.  She 
expressed her dissatisfaction with the way some of the claims examiners handled her claim. 

Response:  It is regrettable that [Claimant] experienced some difficulty during the processing of her 
claim.  The Division of Energy Employees Occupational Illness Compensation (DEEOIC) customer 
service policy affirms DEEOIC’s commitment to serving its customers with excellence.  It is 
DEEOIC’s responsibility to work with its customers to improve the practical value of the information, 
services, products, and distribution mechanisms it provides and the importance of interacting 
proactively with customers, identifying their needs, and integrating these needs into DEEOIC program 
planning and implementation.  The highest level of customer service is expected in all dealings with 
individuals conducting business with DEEOIC.  As representatives of DEEOIC, all staff members are 
expected to be courteous, professional, flexible, honest and helpful.

After considering the written record of the claim, [Claimant]’s letters of objection, along with the 
testimony and objections presented at the hearing, FAB hereby makes the following: 

FINDINGS OF FACT

1. [Claimant] filed a claim for survivor benefits under EEOICPA on June 12, 2007.  

2. The employee was employed by the Department of the Army at the IOP from June 29, 1943 to 
April 1, 1974. The employee worked for at least 250 work days on Line 1 during the period 
March 1949 through 1974. 

3. The employee was diagnosed with renal cell adenocarcinoma on June 29, 1992. 

4. The employee died on May 21, 1996 as a consequence of congestive heart failure due to 
pneumonia.  [Claimant] is the surviving spouse of the employee. 



5. An October 1, 1963 permit indicates that the Army granted the AEC a revocable permit to use 
certain buildings and land within the IOP for a ten year period, subject to conditions, including 
that the AEC pay the Army’s cost in “producing and supplying any utilities and other services 
furnished” for the AEC’s use.  The permit did not obligate the Army to provide any specific 
services to the AEC, and does not in itself constitute a contract for the provision of services 
between the Army and the AEC by which the AEC paid the U.S. Army to provide services on 
Line 1. 

Based on the above-noted findings of fact in this claim, FAB hereby makes the following:

CONCLUSIONS OF LAW

The undersigned has carefully reviewed the testimony, the evidence of record, and the November 30, 
2007 recommended decision issued by the Cleveland district office.  Based on [Claimant]’s objections,
testimony at the hearing, and the evidence of record, [Claimant]’s survivor claim for benefits under 
Parts B and E for the employee’s kidney cancer and “lung condition” is denied.

Part B of EEOICPA provides benefits to eligible current or former employees of DOE, and certain of 
its vendors, contractors and subcontractors, and to survivors of such individuals.  To be eligible, an 
employee must have sustained cancer, chronic silicosis, beryllium sensitivity or chronic beryllium 
disease while in the performance of duty at a covered DOE facility, atomic weapons employer facility, 
or a beryllium vendor facility during a specified period of time. 

With respect to claims for cancer arising out of work-related exposure to radiation under Part B, the 
SEC was established by Congress to allow the adjudication of certain claims without the completion of 
a radiation dose reconstruction.  See 42 C.F.R. § 83.5 (2007).  The Department of  Labor (DOL) can 
move directly to a decision on cases involving a “specified cancer” contracted by a member of the SEC
because the statute provides a presumption that specified cancers contracted by a member were caused 
by the worker’s exposure to radiation at a covered facility.  A “specified cancer” is any cancer 
described in the list appearing at 20 C.F.R. § 30.5(ff) (2007).

On June 19, 2005, employees of DOE or DOE contractors or subcontractors employed at the 
IOP/IAAP (Line 1) during the period March 1949 through 1974 who were employed for a number of 
work days aggregating at least 250 work days either solely under this employment or in combination 
with work days within the parameters (excluding aggregate work day requirements) established for 
other classes of employees in the SEC were added to the SEC.  70 Fed. Reg. 37409 (June 29, 2005).

In order for an employee to be afforded coverage under EEOICPA, the employee must be a “covered 
employee.”  42 U.S.C. § 7384l(11)(B).  The evidence of record demonstrates that the employee was 
employed by the Department of the Army at the IAAP from June 29, 1943 to April 1, 1974, and that he 
worked for at least 250 work days on Line 1 during the period March 1949 through 1974.  He was 
diagnosed with kidney cancer on June 29, 1992, and kidney cancer is a specified cancer.  However, the 
evidence is insufficient to show that the Department of the Army was a DOE contractor or 
subcontractor.  Consequently, the employee does not qualify as a “covered employee with cancer,” 
under EEOICPA.  See 42 U.S.C. § 7384l(9)(A).

Part E of EEOICPA provides compensation and medical benefits to DOE contractor employees 
determined to have contracted a covered illness through exposure to a toxic substance at a DOE 



facility.  See 42 U.S.C. § 7385s(2); 20 C.F.R. § 30.5(p). 

The term “Department of Energy contractor employee” means any of the following

(A)  An individual who is or was in residence at a Department of Energy facility as a researcher for one
or more periods aggregating at least 24 months.

(B)  An individual who is or was employed at a Department of Energy facility by— 

(i)  an entity that contracted with the Department of Energy to provide management and operating, 
management and integration, or environmental remediation at the facility; or

(ii)  a contractor or subcontractor that provided services, including construction and maintenance, at the
facility.  

42 U.S.C. § 7384l(11).  

On June 3, 2003, DEEOIC issued EEOICPA Bulletin No. 03-26, which provides guidance to its staff 
with respect to the adjudication of EEOICPA claims filed by current or former employees of state or 
federal government agencies seeking coverage as a "DOE contractor employee.”  The policy and 
procedures outlined in this Bulletin only apply to state and federal agencies that have/had a contract or 
an agreement with DOE.  The Bulletin states that a civilian employee of a state or federal government 
agency can be considered a "DOE contractor employee" if the government agency employing that 
individual is:  (1) found to have entered into a contract with DOE for the accomplishment of one or 
more services it was not statutorily obligated to perform, and (2) DOE compensated the agency for that
activity.  Thus, a civilian employee of DOD who meets the criteria required to be considered a DOE 
contractor employee is not excluded from EEOICPA coverage solely because they were employed by 
DOD.

The evidence of record includes an October 1, 1963  Department of the Army document entitled 
“Permit to other Federal Government Department or Agency to Use Property on Iowa Army 
Ammunition Plant, Iowa.”  The permit indicates that the Army granted the AEC a revocable permit to 
use certain buildings and land within the IAAP for a ten-year period, subject to conditions, including 
that the AEC pay the Army’s cost in “producing and supplying any utilities and other services 
furnished” for the AEC’s use.  Because the condition did not obligate the Army to provide any specific 
services to the AEC, it is insufficient to establish that a contract for the provision of services between 
the Army and the AEC existed by which the AEC paid the U.S. Army to provide services on Line 1 that
the Army was not otherwise statutorily obligated to perform.

Section 30.110(c) of the regulations provides that any claim that does not meet all of the criteria for at 
least one of the categories including a “covered employee” (as defined in § 30.5(p)) as set forth in the 
regulations must be denied.  See 20 C.F.R. §§ 30.5(p), 30.110(b) and (c).  

The evidence of record does not show that the employee was employed by a DOE contractor or 
subcontractor as required by 42 U.S.C. § 7384l(11).  Accordingly, [Claimant]’s claim under EEOICPA
is denied.

Washington, D.C.



Susan von Struensee

Hearing Representative 

Final Adjudication Branch

Specific employment requirements

EEOICPA Fin. Dec. No. 366-2002 (Dep’t of Labor, June 3, 2003)

 

NOTICE OF FINAL DECISION REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  The recommended decision was to deny your claim.  You submitted objections 
to that recommended decision.  The Final Adjudication Branch carefully considered the objections and 
completed a review of the written record.  See 20 C.F.R. § 30.312.  The Final Adjudication Branch 
concludes that the evidence is insufficient to allow compensation under the Act.  Accordingly, your 
claim for benefits is denied. 

     STATEMENT OF THE CASE

On July 31, 2001, you filed a Form EE-2 (Claim for Survivor Benefits under the EEOICPA), stating 
that you were the daughter of [Employee], who was diagnosed with cancer, chronic silicosis, and 
emphysema.  You completed a Form EE-3, Employment History for Claim under the EEOICPA, 
indicating that from December 2, 1944 to May 30, 1975, [Employee] was employed as a heavy mobile 
and equipment mechanic, for Alaska District, Corps of Engineers, Anchorage, Alaska.

On August 20, 2001, a representative of the Department of Energy (or DOE) indicated that “none of the
employment history listed on the EE-3 form was for an employer/facility which appears on the 
Department of Energy Covered Facilities List.”  Also, on August 29, 2001, a representative of the DOE
stated in Form EE-5 that the employment history contains information that is not accurate.  The 
information from the DOE lacked indication of covered employment under the EEOICPA.



The record in this case contains other employment evidence for [Employee].  With the claim for 
benefits, you submitted a “Request and Authorization for TDY Travel of DOD Personnel” Form 
DD-1610, initiated on November 10, 1971 and approved on November 11, 1971.  [Employee] was 
approved for TDY travel for three days to perform work on Amchitka Island, Alaska, for the 
Department of Defense, Alaska District Corps of Engineers beginning on November 15, 1971.  He was 
employed as a Mobile Equipment Mechanic WG-12, and the purpose of the TDY was noted “to 
examine equipment for potential use on Blair Lake Project.”  The security clearance was noted as 
“Secret.”  You also submitted numerous personnel documents from [Employee]’s employment with the
Alaska District Corp of Engineers.  Those documents include a “Notification of Personnel Action” 
Form SF-50 stating that [Employee]’s service compensation date was December 2, 1944, for his work 
as a Heavy Mobile Equipment Mechanic; and at a WG-12, Step 5, and that he voluntarily retired on 
May 30, 1975.  

The medical documentation of record shows that [Employee] was diagnosed with emphysema, small 
cell carcinoma of the lung, and chronic silicosis.  A copy of [Employee]’s Death Certificate shows that 
he died on October 9, 1990, and the cause of death was due to or as a consequence of bronchogenic 
cancer of the lung, small cell type.

On September 6 and November 5, 2001, the district office wrote to you stating that additional evidence 
was needed to show that [Employee] engaged in covered employment.  You were requested to submit a
Form EE-4, Employment History Affidavit, or other contemporaneous records to show proof of 
[Employee]’s employment at the Amchitka Island, Alaska site covered under the EEOICPA.  You did 
not submit any additional evidence and by recommended decision dated December 12, 2001, the 
Seattle district office recommended denial of your claim.  The district office concluded that you did not
submit employment evidence as proof that [Employee] worked during a period of covered employment
as required by § 30.110 of the EEOICPA regulations.  See 20 C.F.R. § 30.110.  

On January 15 and February 6, 2002, you submitted written objections to the recommended denial 
decision.  The DOE also forwarded additional employment information.  On March 20, 2002, a 
representative of the DOE provided a Form EE-5 stating that the employment history is accurate and 
complete.  However, on March 25, 2002, a representative of the DOE submitted a “corrected copy” 
Form EE-5 that indicated that the employment history provided in support of the claim for benefits 
“contains information that is not accurate.”  An attachment to Form EE-5 indicated that [Employee] 
was employed by the Army Corps of Engineers for the period July 25, 1944 to August 11, 1952, at Fort
Richardson, Alaska; and from August 11, 1952 to May 30, 1975 at Elmendorf Air Force Base, Alaska.  
Further, the attachment included clarifying information:

Our records show that the Corps of Engineers’ was a prime AEC contractor at Amchitka.  
[Employee]’s Official Personnel Folder (OPF) indicates that he was at Forth Richardson and 
Elmendorf AFB, both in Alaska.  The OPF provided no indication that [Employee] worked at 
Amchitka, Alaska.  To the best of our knowledge, Blair Lake Project was not a DOE project. 

Also, on April 3, 2002, a representative of the DOE submitted a Form EE-5 indicating that Bechtel 
Nevada had no information regarding [Employee], but he had a film badge issued at the Amchitka Test
Site, on November 15, 1971.  The record includes a copy of Appendix A-7 of a “Manager’s Completion
Report” which indicates that the U. S. Army Corps of Engineers was a prime AEC (Atomic Energy 
Commission) Construction, Operations and Support Contractor, on Amchitka Island, Alaska.



On December 10, 2002, a hearing representative of the Final Adjudication Branch issued a Remand 
Order.  Noting the above evidence, the hearing representative determined that the “only evidence in the
record with regard to the Army Corps of Engineers status as a contractor on Amchitka Island is the 
DOE verification of its listing as a prime AEC contractor . . . and DOE’s unexplained and unsupported 
verification [of [Employee]’s employment, which] are not sufficient to establish that a contractual 
relationship existed between the AEC, as predecessor to the DOE, and the Army Corps of Engineers.”  
The Remand Order requested the district office to further develop the record to determine whether the 
Army Corps of Engineers had a contract with the Department of Energy for work on Amchitka Island, 
Alaska, and if the work [Employee] performed was in conjunction with that contract.  Further the 
Remand Order directed the district office to obtain additional evidence to determine if [Employee] was
survived by a spouse, and since it did not appear that you were a natural child of [Employee], if you 
could establish that you were a stepchild who lived with [Employee] in a regular parent-child 
relationship.  Thus, the Remand Order requested additional employment evidence and proof of 
eligibility under the Act.    

On January 9, 2003, the district office wrote to you requesting that you provide proof that the U.S. 
Army Corps of Engineers had a contract with the AEC for work [Employee] performed on his TDY 
assignment to Amchitka Island, Alaska for the three days in November 1971.  Further, the district office
requested that you provide proof of your mother’s death, as well as evidence to establish your 
relationship to [Employee] as a survivor.

You submitted a copy of your birth certificate that indicated that you were born [Name of Claimant at 
Birth] on October 4, 1929, to your natural mother and natural father [Natural Mother] and [Natural 
Father].  You also submitted a Divorce Decree filed in Boulder County Court, Colorado, Docket No. 
10948, which showed that your biological parents were divorced on October 10, 1931, and your 
mother, [Natural Mother] was awarded sole custody of the minor child, [Name of Claimant at 
Birth].  In addition, you submitted a marriage certificate that indicated that [Natural Mother] married 
[Employee] in the State of Colorado on November 10, 1934.  Further, you took the name [Name of 
Claimant Assuming Employee’s Last Name] at the time of your mother’s marriage in 1934, as 
indicated by the sworn statement of your mother on March 15, 1943.  You provided a copy of a 
Marriage Certificate to show that on August 19, 1949, you married [Husband].  In addition, you 
submitted a copy of the Death Certificate for [Name of Natural Mother Assuming Employee’s Last 
Name] stating that she died on May 2, 1990.  The record includes a copy of [Employee]’s Death 
Certificate showing he died on October 9, 1990.  

You also submitted the following additional documentation on January 20, 2003:  (1) A copy of 
[Employee’s] Last Will and Testament indicated that you, [Claimant], were the adult daughter and 
named her as Personal Representative of the Estate; (2) Statements by Jeanne Findler McKinney and 
Jean M. Peterson acknowledged on January 17, 2003, indicated that you lived in a parent-child 
relationship with [Employee] since 1945; (3) A copy of an affidavit signed by [Name of Natural 
Mother Assuming Employee’s Last Name] (duplicate) indicated that at the time of your mother’s 
marriage to [Employee], you took the name [Name of Claimant Assuming Employee’s Last Name]. 

You submitted additional employment documentation on January 27, 2003:  (1) A copy of 
[Employee]’s TDY travel orders (duplicate); (2) A Memorandum of Appreciation dated February 11, 
1972 from the Department of the Air Force commending [Employee] and other employees, for their 
support of the Blair Lake Project; (3) A letter of appreciation dated February 18, 1972 from the 
Department of the Army for [Employee]’s contribution to the Blair Lake Project; and (4) Magazine and
newspaper articles containing photographs of [Employee], which mention the work performed by the 



U.S. Army Corps of Engineers in Anchorage, Alaska.

The record also includes correspondence, dated March 27, 2003, from a DOE representative.  Based on
a review of the documents you provided purporting that [Employee] was a Department of Energy 
contractor employee working for the U.S. Army Corps of Engineers on TDY in November, 1971, the 
DOE stated that the Blair Lake Project was not a DOE venture, observing that “[i]f Blair Lake Project 
had been our work, we would have found some reference to it.”  

On April 4, 2003, the Seattle district office recommended denial of your claim for benefits.  The district
office concluded that the evidence of record was insufficient to establish that [Employee]  was a 
covered employee as defined under § 7384l(9)(A).  See 42 U.S.C. § 7384l(9)(A).  Further, [Employee] 
was not a member of the Special Exposure Cohort, as defined by § 7384l(14)(B).  See 42 U.S. C. § 
7384l(14)(B).  Also, [Employee] was not a “covered employee with silicosis” as defined under §§ 
7384r(b) and 7384r(c).  See 42 U.S.C. §§ 7384r(b) and (c).  Lastly, the recommended decision found 
that you are not entitled to compensation under § 7384s.  See 42 U.S.C. § 7384s.  

On April 21, 2003, the Final Adjudication Branch received your letter of objection to the recommended
decision and attachments.  First, you contended that the elements of the December 10, 2002 Remand 
Order were fulfilled because you submitted a copy of your mother’s death certificate and further proof 
that [Employee] was your stepfather; and that the letter from the district office on April 4, 2003 
“cleared that question on page three – quote ‘Our records show that the Corps of Engineers was a 
prime AEC contractor at Amchitka.’”  

Second, you stated that further clarification was needed as to the condition you were claiming. You 
submitted a death certificate for [Employee] showing that he died due to bronchogenic cancer of the 
lung, small cell type, and noted that that was the condition you alleged as the basis of your claim on 
your first Form, associated with your claim under the EEOICPA.



Third, you alleged that, in [Employee]’s capacity as a “Mobile Industrial Equipment Mechanic” for the
Army Corps of Engineers, “he was required to work not only for the DOD (Blair Lake project) but also
for DOE on the Amchitka program.  For example: on March 5, 1968 he was sent to Seward, Alaska to 
‘Inspect equipment going to Amchitka.’  He was sent from the Blair Lake project (DOD) to Seward for 
the specified purpose of inspecting equipment bound for Amchitka (DOE).  Thus, the DOE benefited 
from my father’s [Corp of Engineers] expertise/service while on ‘loan’ from the DOD.  Since the 
closure of the Amchitka project (DOE), the island has been restored to its original condition.  . . . 
Therefore, my dad’s trip to Amchitka to inspect equipment which might have been used at the Blair 
Lake project benefited not only DOD but also DOE.  In the common law, this is known as the ‘shared 
Employee’ doctrine, and it subjects both employers to liability for various employment related issues.” 

On May 21, 2003, the Final Adjudication Branch received your letter dated May 21, 2003, along with 
various attachments.  You indicated that the U.S. Army Corps of Engineers was a contractor to the 
DOE for the Amchitka Project, based upon page 319 of an unclassified document you had previously 
submitted in March 2002.  Further, you indicated that [Employee] had traveled to Seward, Alaska to 
inspect equipment used at on-site operations for use on Amchitka Island by the Corps of Engineers for 
the DOE project, and referred to the copy of the Corps of Engineers TDY for Seward travel you 
submitted to the Final Adjudication Branch with your letter of April 18, 2003.  Also, you indicated that 
[Employee] traveled to Amchitka, Island in November 1972 to inspect the equipment referenced 
above, which had been shipped from Seward, Alaska.  You indicated that [Employee] was a mobile 
industrial equipment mechanic, and that his job required him to travel.  You attached the following 
documents in support of your contention that the equipment [Employee] inspected could have included
equipment belonging to the Corps of Engineers:  Job Description, Alaska District, Corps of  Engineers 
(previously submitted), and an Employee Performance Appraisal.  

In addition, you indicated [Employee] was required to travel to remote sites throughout Alaska in order
to perform his job with the Corps of Engineers, and in support of this you referred to your electronic 
mail sent to the Seattle District Office on January 7, 2003.  You indicated that, since [Employee] was 
required to travel to Amchitka as a part of his regular duties as a mobile industrial equipment mechanic,
it was possible that the equipment he inspected on the November 15, 1971 trip to Amchitka included 
equipment owned by the Corps as well as inspection of equipment owned by private contractors.  You 
attached a copy of a document entitled, “Affidavit,” dated May 21, 2003, signed by Erwin L. Long.  
Mr. Long stated that he was head of the Foundations Material Branch for the Corps of Engineers at the 
time of his retirement, and that in 1971 he had been Head of the Rock Design Section.  Mr. Long 
indicated that he did not spend any time on Amchitka Island, that he had known [Employee] since 
1948, and that he “believe[d]” [Employee]’s travel to Amchitka for his job would have required him to 
track equipment belonging to the Corps of Engineers, and that [Employee] would also have 
“performed required maintenance on the equipment before preparing [it] for shipping off Amchitka 
Island.”  Mr. Long also stated that [Employee] would not talk about his work on Amchitka since it was
classified.  Finally, you attached a TDY dated March 4, 1968, as well as a travel voucher/subvoucher 
dated March 15, 1968, to support that [Employee]’s mission to Amchitka had been completed.  

FINDINGS OF FACT
1.         On July 31, 2001, [Claimant] filed a claim for survivor benefits under the EEOICPA as the 
daughter of [Employee].

2.         [Employee] was diagnosed with small cell bronchogenic carcinoma of the lung and chronic 
silicosis.



3.         [Employee] was employed by the U.S. Army Corps of Engineers for the period from July 25, 
1944 to August 11, 1952, at Fort Richardson, Alaska; and from August 11, 1952 to May 30, 1975 at 
Elmendorf Air Force Base, Alaska.

4.         [Employee]’s employment for the U.S. Army Corps of Engineers on TDY assignment at the 
Amchitka Island, Alaska site in November 1971 was in conjunction with a Department of Defense 
venture, the Blair Lakes Project.

CONCLUSIONS OF LAW

The EEOCIPA implementing regulations provide that a claimant may object to any or all of the 
findings of fact or conclusions of law, in the recommended decision.  20 C.F.R. § 30.310.  Further, the 
regulations provide that the Final Adjudication Branch will consider objections by means of a review of
the written record.  20 C.F.R. § 30.312.  The Final Adjudication Branch reviewer will review the record
forwarded by the district office and any additional evidence and/or argument submitted by the 
claimant.  20 C.F.R. § 30.313.  Consequently, the Final Adjudication Branch will consider the overall 
evidence of record in reviewing the written record.  

In order to be awarded benefits under the Energy Employees Occupational Illness Compensation 
Program Act, the covered employee (or his/her eligible survivors), must first establish that the 
employee has been diagnosed with beryllium illness, cancer, or chronic silicosis.  See 42 U.S.C. § 
7384l(15), 20 C.F.R. § 30.110(a).  The evidence to show proof of an occupational illness is not in 
dispute in this case.  The medical evidence establishes that [Employee] was diagnosed with cancer 
(bronchogenic cancer of the lung, small cell type) and chronic silicosis.  Consequently, [Employee] 
was diagnosed with two illnesses potentially covered under the Act.

Employees of a DOE contractor (or their eligible survivors) are entitled under the EEOICPA to seek 
compensation for a cancer as a member of the Special Exposure Cohort (SEC) or through a 
determination that they incurred cancer that was at least as likely as not related to employment at a 
DOE facility.  42 U.S.C. §§ 7384l(14), 7384l(9)(B)(ii)(II).  To be included in the SEC, a DOE 
employee, DOE contractor employee, or atomic weapons employee must have been employed for an 
aggregate of 250 work days before February 1, 1992, at a gaseous diffusion plant located in Paducah, 
Kentucky, Portsmouth, Ohio, or Oak Ridge, Tennessee or employed before January 1, 1974, by the 
DOE or a DOE contractor or subcontractor on Amchitka Island, Alaska, and have been exposed to 
ionizing radiation in the performance of duty related to the Long Shot, Milrow, or Cannikin 
underground nuclear tests.  42 U.S.C. § 7384l(14).  To qualify as a covered employee with cancer, 
members of the SEC need only establish that they contracted a "specified cancer", designated in section
7384l(17) of the EEOICPA, after beginning employment at a DOE facility or atomic weapons 
employer facility.

While the EEOICPA does not contain a specific definition of a DOE contractor, it does contain a 
definition of a DOE contractor employee that, in effect, defines what a DOE contractor is.  Section 
7384l(11) of the EEOICPA defines a DOE contractor employee as:

(A)  An individual who is or was in residence at a Department of Energy facility as a 
researcher for one or more periods aggregating at least 24 months.
(B)  An individual who is or was employed at a Department of Energy facility by-



management and operating, management and integration, or 
environmental remediation at the facility; or 
(ii)  a contractor or subcontractor that provided services, including 
construction and maintenance, at the facility.

The question presented in this case is whether [Employee], an employee of the U.S. Army Corps of 
Engineers was, during the time he spent on Amchitka Island, providing management and operation, 
management and integration or environmental remediation services under a contract between the DOE 
and the Army Corps of Engineers.

The undersigned notes that the Atomic Energy Commission’s Managers Completion Report refers to 
the U.S. Army Corp of Engineers, as a prime contractor for work on Milrow and Cannikin.  The work 
to be performed under that contract consisted of “engineering, procurement, construction 
administration and inspection.”

[Employee]’s “Request and Authorization for TDY Travel of DOD Personnel,” initiated on November 
10 and approved on November 11, 1971, was for the purpose of three days work on Amchitka Island, 
Alaska, for the Department of Defense, Alaska District Corps of Engineers.  The purpose of the TDY 
was to “examine equipment for potential use on Blair Lake Project.”

You submitted the following new documents along with your letter to the Final Adjudication Branch 
dated May 21, 2003:  Employee Performance Appraisal for the period February 1, 1966 to January 31, 
1967; Affidavit of Erwin L. Long dated May 21, 2003; Request and Authorization for Military 
Personnel TDY Travel and Civilian Personnel TDY and PCS Travel, dated March 4, 1968; and Travel 
Voucher or Subvoucher, dated March 15, 1968.  None of the documents submitted establish that 
[Employee] was on Amchitka Island providing services pursuant to a contract with the DOE.

The preponderance of the evidence in this case supports the conclusion that [Employee] was on 
Amchitka Island in November 1971 for the sole purpose of inspecting equipment to be used by the 
Department of Defense on its Blair Lake Project.  The documentation of record refers to the Blair Lake 
Project as a Department of Defense project, and the DOE noted in correspondence dated March 27, 
2003, that research was not able to verify that Blair Lake was a DOE project.

While the DOE indicated that [Employee] was issued a dosimetry badge, such evidence may be used 
to establish that he was present on Amchitka Island, not to establish that he was a covered DOE 
employee.  Therefore, [Employee]’s presence on Amchitka Island was to perform work for the 
Department of Defense, and not pursuant to a contract between the DOE and the U.S. Army Corps of 
Engineers.  

The evidence is also insufficient to show covered employment under § 7384r(c) and (d) of the 
EEOICPA for chronic silicosis.  To be a “covered employee with chronic silicosis” it must be 
established that the employee was:

A DOE employee or a DOE contractor employee, who was present for a number of workdays 
aggregating at least 250 work days during the mining of tunnels at a DOE facility located in Nevada or 
Alaska for test or experiments related to an atomic weapon.  

See 42 U.S.C. § 7384r(c) and (d); 20 C.F.R. § 30.220(a).  Consequently, even if the evidence showed 
DOE employment (which it does not since [Employee] worked for the DOD), he was present only 



three days on Amchitka, which is not sufficient for the 250 days required under the Act as a covered 
employee with silicosis.

The undersigned notes that in your objection to the recommended decision, you referred to a “shared 
employee” doctrine which you believe should be applied to this claim.  You contend that on March 5, 
1968, [Employee] was sent to Seward, Alaska to “Inspect equipment going to Amchitka, which might 
have been used at the Blair Lake project [to benefit] not only DOD but also DOE.”  No provision in the
Act refers to a “shared employee” doctrine.  Given the facts of this case, coverage could only be 
established if [Employee] was on Amchitka Island providing services pursuant to a contract with the 
DOE, evidence of which is lacking in this case.  

It is the claimant’s responsibility to establish entitlement to benefits under the EEOICPA.  The 
EEOICPA regulations at § 30.111(a) state that the claimant bears the burden of proving by a 
preponderance of the evidence, the existence of each and every criterion under any compensable claim 
category set forth in section 30.110.  Proof by a preponderance of the evidence means that it is more 
likely than not that the proposition to be proved is true.  Subject to the exceptions expressly provided in
the Act and regulations, the claimant also bears the burden of providing the Office of Workers’ 
Compensation Programs all written medical documentation, contemporaneous records, or other records
and documents necessary to establish any and all criteria for benefits set forth in the regulations.  See 
20 C.F.R. § 30.111(a).

Although you submitted medical evidence to show covered illnesses due to cancer and chronic 
silicosis, the evidence of record is insufficient to establish that [Employee] engaged in covered 
employment.  Therefore, your claim must be denied for lack of proof of covered employment under the
EEOICPA.

Seattle, Washington

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch  

EEOICPA Fin. Dec. No. 1400-2002 (Dep’t of Labor, January 22, 2002);

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA). 

On December 12, 2001, the Seattle District Office issued a recommended decision concluding that the
deceased covered employee was a member of the Special Exposure Cohort, as that term is defined in §
7384l(14)  of the EEOICPA, and that  you are entitled to compensation in the amount  of $150,000
pursuant to § 7384s of the EEOICPA as his survivor.  On December 17, 2001, the Final Adjudication
Branch received written notification from you waiving any and all  objections to the recommended
decision.

The undersigned has reviewed the evidence of record and the recommended decision issued by the
Seattle district office on December 12, 2001, and finds that:



In a report dated August 20, 1996, Dr. John Mues diagnosed the deceased covered employee with 
mixed squamous/adenocarcinoma of the lung.  The report states the diagnosis was based on the results 
of a thoracoscopy and nodule removal. Lung cancer is a specified disease as that term is defined in § 
7384l(17)(A) of the EEOICPA and 20 CFR § 30.5(dd)(2) of the EEOICPA regulations.

You stated in the employment history that the deceased covered employee worked for S.S. Mullins on 
Amchitka Island, Alaska from April 21, 1967 to June 17, 1969.  Nancy Shaw, General Counsel for the 
Teamsters Local 959 confirmed the employment by affidavit dated November 1, 2001.  The affidavit is 
acceptable evidence in accordance with § 30.111 (c) of the EEOICPA regulations.

Jeffrey L. Kotch[1], a certified health physicist, has advised it is his professional opinion that 
radioactivity from the Long Shot underground nuclear test was released to the atmosphere a month 
after the detonation on October 29, 1965. He further states that as a result of those airborne radioactive 
releases, SEC members who worked on Amchitka Island, as defined in EEOICPA § 7384l(14)(B), 
could have been exposed to ionizing radiation from the Long Shot underground nuclear test beginning 
a month after the detonation, i.e., the exposure period could be from approximately December 1, 1965 
through January 1, 1974 (the end date specified in EEOICPA, § 7384l(14)(B)).  He supports his 
opinion with the Department of Energy study, Linking Legacies, DOE/EM-0319, dated January 1997, 
which reported that radioactive contamination on Amchitka Island occurred as a result of activities 
related to the preparation for underground nuclear tests and releases from Long Shot and Cannikin.  
Tables 4-4 and C-1, on pages 79 and 207, respectively, list Amchitka Island as a DOE Environmental 
Management site with thousands of cubic meters of contaminated soil resulting from nuclear testing.

The covered employee was a member of the Special Exposure Cohort as defined in § 7384l(14)(B) of 
the EEOICPA and §§ 30.210(a)(2) and 30.213(a)(2) of the EEOICPA regulations.  This is supported by 
evidence that shows he was working on Amchitka Island for S.S. Mullins during the potential exposure
period, December 1, 1965 to January 1, 1974.

The covered employee died February 17, 1999.  Metastatic lung cancer was included as a immediate 
cause of death on the death certificate.

You were married to the covered employee August 18, 1961 and were his wife at the time of his death.  
You are the eligible surviving spouse of the covered employee as defined in § 7384s of the EEOICPA, 
as amended by the National Defense Authorization Act (NDAA) for Fiscal Year 2002 (Public Law 
107-107, 115 Stat. 1012, 1371, December 28, 2001.[2]

The undersigned hereby affirms  the award of $150,000.00 to  you as  recommended by the Seattle
District Office.

Washington, DC

Thomasyne L. Hill

Hearing Representative 

[1] Jeffrey L. Kotch is a certified health physicist employed with the Department of Labor, EEOICP, Branch of Policies, 
Regulations and Procedures.  He provided his professional opinion in a December 6, 2001 memorandum to Peter Turcic, 
Director of EEOICP.



[2] Title XXXI of the National Defense Authorization Act for Fiscal Year 2002 amended the Energy Employees 
Occupational Illness Compensation Program Act.

EEOICPA Fin. Dec. No. 28766-2003 (Dep’t of Labor, June 20, 2003)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  For the reasons set forth below, the Final Adjudication Branch accepts and 
approves your claim for bladder cancer.  Your claim for the condition of prostate cancer is deferred 
pending further adjudication.  

STATEMENT OF THE CASE

On May 6, 2002, you filed a Form EE-1 (Claim for Employee Benefits under the EEOICPA), claiming 
compensation due to prostate cancer.  Medical documentation submitted in support of your claim 
shows that you were diagnosed as having prostate cancer on November 13, 2000.  You later submitted 
a pathology report indicating that you were diagnosed as having bladder cancer on May 9, 2003.

You also completed a Form EE-3, Employment History, in which you indicated that you had worked as
a helicopter pilot on Amchitka Island for Anchorage Helicopter Service from June 25, 1971 to 
December 1, 1971, and from May 1974 to June 1974; and, for Evergreen Helicopters from May 13, 
1972 to November 17, 1972.  You also submitted a narrative report of your experiences on Amchitka 
Island; a commendation letter from the resident manager, of Holmes & Narver, Incorporated, dated 
November 20, 1971, recognizing your work under hazardous conditions on Amchitka Island on 
November 6, 1971; and, a copy of a letter outlining the start of the operational period for Project 
Cannikin, which included attachments describing security procedures and issuance of film badges.  The
record also includes a completed Form EE-4 from your friend and work associate, Ian Mercier, in 
which he averred that you had worked as chief helicopter pilot for Anchorage Helicopter Service and 
Evergreen Helicopters, under contract to Holmes & Narver, prime contractor to the Atomic Energy 
Commission on Amchitka Island, Alaska, from June 24, 1971 to June 1, 1974.

In correspondence dated May 16, 2002 and August 29, 2002, representatives of the Department of 
Energy (DOE) indicated that they had no employment information pertaining to you; however, they 
were able to verify that you had been issued a film badge at the Amchitka Test Site on August 2, 
September 3, September 30 and October 29, 1971, and attached an employment affidavit from a work 
associate, Paul J. Mudra, who indicated that you had worked for Anchorage Helicopter Service from 
June to December 1971 and that he had had direct contact with you during the Cannikin underground 
testing on Amchitka Island, Alaska, during several months in the fall of 1971.  The Manager’s 
Completion Report, Amchitka Island, Alaska, Milrow and Cannikin, recognizes Anchorage Helicopter, 
as a covered subcontractor for a prime Atomic Energy Commission contractor, Holmes & Narver, 
Incorporated, on Amchitka Island from June to December 1971, for purposes of providing helicopter 
service.  See Atomic Energy Commission’s Manager’s Completion Report, Amchitka Island, Alaska, 
Milrow and Cannikin (January 1973).  

On June 16, 2003, the Seattle district office issued a recommended decision that concluded that you 
were a covered employee as defined in § 7384l(9)(A) of the Act and an eligible member of the Special 
Exposure Cohort as defined in § 7384l(14)(B) of the EEOICPA, who was diagnosed as having a 



specified cancer, specifically bladder cancer, as defined in § 7384l(17) of the Act.  See 42 U.S.C. 
7384l(9)(A), (14)(B), (17).  The district office further concluded that you were entitled to compensation
in the amount of $150,000 pursuant to § 7384s(a)(1) of the EEOICPA.  See 42 U.S.C. § 7384s(a)(1).  
The district office’s recommended decision also concluded that, pursuant to § 7384t of the EEOICPA, 
you were entitled to medical benefits for bladder cancer retroactive to May 6, 2002.  See 42 U.S.C. § 
7384t.

On June 18, 2003, the Final Adjudication Branch received written notification that you waive any and 
all rights to file objections to the recommended decision.  

CONCLUSIONS OF LAW

In order for an employee to be afforded coverage under the “Special Exposure Cohort,” the employee 
must be a “covered employee,” which is defined in § 7384l(14)(B) of the EEOICPA, in relevant part as 
follows:

The employee must have been a Department of Energy (DOE) employee, DOE contractor employee, or
an atomic weapons employee who was so employed before January 1, 1974, by DOE or a DOE 
contractor or subcontractor on Amchitka Island, Alaska and was exposed to ionizing radiation in the 
performance of duty related to the Long Shot, Milrow, or Cannikin underground nuclear tests.

See 42 U.S.C. § 7384l(14)(B); 20 C.F.R. § 30.214(a)(2).  Further, in order to be entitled to benefits for 
specified cancer, § 7384l(17) of the EEOICPA indicates that the covered employee must have any of 
the following:

A.     A specified disease, as that term is defined in § 4(b)(2) of the Radiation Exposure Compensation 
Act (42 U.S.C. § 2210 note).

B.     Bone cancer. 

C.     Renal cancers.

D.     Leukemia (other than chronic lymphocytic leukemia) if initial occupational exposure occurred 
before 21 years of age and onset occurred more than two years after initial occupational exposure.

See 42 U.S.C. § 7384l(17); 20 C.F.R. § 30.5(dd).

The employment evidence of record demonstrates that you were an employee of Anchorage 
Helicopters, a covered subcontractor for a prime Atomic Energy Commission contractor, Holmes & 
Narver, Incorporated, located on Amchitka Island, Alaska, from June to December 1971, and that your 
employment was consistent with the type and kind of work performed by this subcontractor for the 
Department of Energy (DOE) at this site.  See Atomic Energy Commission’s Manager’s Completion 
Report, Amchitka Island, Alaska, Milrow and Cannikin (January 1973).  Consequently, this evidence 
establishes that you were “employed before January 1, 1974, by the Department of Energy or a 
Department of Energy contractor or subcontractor on Amchitka Island, Alaska.”  See 42 U.S.C. 
§ 7384l(14)(B). 

The Act requires that the covered employee must show that they were exposed to ionizing radiation in 



the performance of duty related to the underground tests on Amchitka.  See 42 U.S.C. § 7384l(14)(B).  
In a memorandum to the Director, Division of Energy Employees Occupational Illness Compensation 
Program, a Certified Health Physicist, Branch of Policies, Regulations and Procedures, concluded that, 
in his professional opinion, radioactivity from the Long Shot nuclear test was released to the 
atmosphere a month after the detonation on October 29, 1965.  Therefore, as a result of the releases, 
employees who worked on Amchitka Island were exposed to ionizing radiation from the nuclear tests 
beginning a month after the detonation. 

The record indicates that you were present on Amchitka Island, Alaska, from at least June to December 
1971.  The undersigned acknowledges that such evidence shows that you have met the requirement of 
being exposed to ionizing radiation in the performance of duty, before January 1, 1974.  See 42 U.S.C. 
§ 7384l(14)(B). 

You filed a claim based on bladder cancer.  A pathology report from the Northwest Urology Clinic 
shows that you were diagnosed as having bladder cancer in May 2003.  Consequently, you are a 
member of the Special Exposure Cohort, who was diagnosed with a specified cancer under the 
EEOICPA.  See 42 U.S.C. § 7384l(17)(A); 20 C.F.R.§ 30.5(dd)(5)(iii)(K).  

You are a covered “Special Exposure Cohort” employee which is defined in § 7384l(14)(B) of the 
EEOICPA.  See 42 U.S.C. § 7384l(14)(B).  Bladder cancer is a “specified cancer” as that term is 
defined in § 7384l(17) of the Act and § 30.5(dd)(5)(iii)(K) of the EEOICPA regulations.  See 42 U.S.C. 
§ 7384l(17); 20 C.F.R. § 30.5(dd)(5)(iii)(K).  

For the foregoing reasons, the undersigned hereby accepts your claim for bladder cancer.  You are 
entitled to compensation in the amount of $150,000, pursuant to § 7384s of the EEOICPA.  See 42 
U.S.C. § 7384s.  Further, you are entitled to medical benefits related to bladder cancer, retroactive to 
May 6, 2002, the date your claim was filed, pursuant to § 7384t of the Act.  See 42 U.S.C. § 7384t; 20 
C.F.R. § 30.400(a).

Your claim for prostate cancer is deferred pending further adjudication.

Seattle, Washington

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch

EEOICPA Fin. Dec. No. 2960-2002 (Dep’t of Labor, December 12, 2001)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA). 

On November 20, 2001, the district office issued a recommended decision finding that [Employee] 
was a member of the Special Exposure Cohort, as that term is defined in § 7384l(14) of the EEOICPA; 
that he was diagnosed with lung cancer, a specified cancer as listed in § 7384l(17) of EEOICPA and 20 
C.F.R. § 30.5(dd)(2); and concluding that you, as the survivor of [Employee], are entitled to 



compensation in the amount of $150,000 pursuant to § 7384s of the EEOICPA.

In order to be afforded coverage under EEOICPA as an SEC member, the claimant must show that the 
covered employee: (1) was an SEC member under § 7384l(14); and (2) was diagnosed with a specified 
cancer as defined in § 7384l(17).  To qualify as a member of the SEC under § 7384l(14) the following 
requirements must be satisfied:

(A)     The employee was so employed for a number of work days aggregating at least 250 work
days before February 1, 1992, at a gaseous diffusion plant located in Paducah, Kentucky, 
Portsmouth, Ohio, or Oak Ridge, Tennessee, and, during such employment - -

(i) was monitored through the use of dosimetry badges for exposure at the 
plant of the external parts of employee’s body to radiation; or

(ii) worked on a job that had exposures comparable to a job that is or was 
monitored through the use of dosimetry badges.

The Department of Energy has verified [Employee]’s employment as a Department of Energy 
contractor employee of more than 250 workdays prior to February 1, 1992 at the Oak Ridge, TN 
complex (at Y-12, K-25 (the GDP), and the Oak Ridge National Laboratory).  However, contrary to the 
district office’s recommended decision, there is no evidence in the case file which confirms its finding 
that [Employee] was monitored for exposure to radiation through the use of dosimetry badges.  Rather,
the appropriate portion of the EE-3 (Employment History) concerning dosimetry badges was left blank.

According to the Department of Energy sponsored report entitled Recycled Uranium Mass Balance 
Project Oak Ridge Gaseous Diffusion Plant Site Report (BJC/OR-584), released in June 2000, “worker 
radiation monitoring was in place since the site’s earliest days of operation.  Film badges or film rings 
(for potential hand exposures) were requested by supervisors for those employees routinely assigned to 
work in areas where penetrating radiation was likely to be encountered.”  Because the Department of 
Energy verified [Employee]’s employment as intermittently from 1969 through 1984, I find that 
[Employee]’s employment at the Oak Ridge GDP satisfies the requirements of EEOICPA § 7384l(14)
(A).

On December 6, 2001, the Final Adjudication Branch received written notification that you waived any
and all objections to the recommended decision.  The undersigned has reviewed the facts and finds that
[Employee] was a member of the Special Exposure Cohort, as that term is defined in § 7384l(14) of 
the EEOICPA; that [Employee]’s lung cancer is a specified cancer under § 7384l(17) of EEOICPA and 
20 C.F.R. § 30.5(dd)(2); and that you are the eligible surviving beneficiary of [Employee] as defined 
under § 7384s of the EEOICPA and the implementing regulations.  The undersigned hereby affirms the 
award of $150,000.

Jacksonville, FL

Sidne M. Valdivieso

Hearing Representative

EEOICPA Fin. Dec. No. 3092-2002 (Dep’t of Labor, October 7, 2004)



NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended,  42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claim is accepted.

STATEMENT OF THE CASE

On September 30, 2003, you filed a Form EE-1, Claim for Benefits under the EEOICPA.  The claim 
was based, in part, on the assertion that you were an employee of a Department of Energy (DOE) 
contractor at a DOE facility.  You stated on the Form EE-1 that you were filing for colon cancer.  On 
the Form EE-3, Employment History, you stated you were employed by Union Carbide at the K-25 
gaseous diffusion plant in Oak Ridge, Tennessee from 1952 to 1953.  The Department of Energy 
verified this employment as June 30, 1952 through April 20, 1953.  The medical evidence established 
that you were diagnosed with colon cancer on August 28, 2003.

On September 2, 2004, the Jacksonville district office issued a decision recommending that you are 
entitled to compensation in the amount of $150,000 for colon cancer.  The district office’s 
recommended decision also concluded that you are entitled to medical benefits effective September 30,
2003, for colon cancer.  

On September 13, 2004, the Final Adjudication Branch received your written notification that you 
waive any and all objections to the recommended decision.  

To qualify as a member of the Special Exposure Cohort (SEC) under section 7384l(14)(A) of the Act, 
the following requirements must be satisfied: 

(A)     The employee was so employed for a number of work days aggregating at least 250 work
days before February 1, 1992, at a gaseous diffusion plant located in Paducah, Kentucky, 
Portsmouth, Ohio, or Oak Ridge, Tennessee, and, during such employment - -

(i) was monitored through the use of dosimetry badges for exposure at the 
plant of the external parts of employee’s body to radiation; or

(ii) worked on a job that had exposures comparable to a job that is or was 
monitored through the use of dosimetry badges.  

42 U.S.C. § 7384l(14)(A).

The DOE confirmed that you were monitored for radiation exposure to the external parts of the body 
through the use of dosimetry badge #28543.  The DOE verified employment equates to 42 weeks of 
employment at a gaseous diffusion plant, less than the necessary 250 workdays required for 
membership in the SEC.  However, two co-worker affiants stated that these were six-day workweeks 
throughout the middle of the 1950’s. The 250 workday requirement for SEC membership is satisfied by
the 42 six-day workweeks found in the record.  Therefore, the employee is a member of the SEC.

FINDINGS OF FACT



1.  You filed a Form EE-1, Claim for Benefits under the EEOICPA, on September 30, 2003.

2.  The medical evidence is sufficient to establish that you were diagnosed with colon cancer on August
28, 2003.

3.  Colon cancer, diagnosed at least 5 years after first exposure in covered employment, is a specified 
cancer under the Act and the implementing regulations.  42 U.S.C. § 7384l(17)(A), 20 C.F.R. § 
30.5(dd)(5)(iii)(M).

4.  You were employed at the K-25 gaseous diffusion plant in Oak Ridge, Tennessee for six-day 
workweeks from June 30, 1952 through April 20, 1953.  You are a covered employee as defined in the 
Act.  42 U.S.C. § 7384l(1).

5.  You are a member of the Special Exposure Cohort as defined in the Act.  42 U.S.C. § 7384l(14)(A).

6.  The district office issued the recommended decision on September 2, 2004. 

7.  On September 13, 2004, the Final Adjudication Branch received your written notification that you 
waive any and all objections to the recommended decision.

CONCLUSIONS OF LAW

I have reviewed the record on this claim and the recommended decision issued by the district office on 
September 2, 2004.  I find that you are a member of the Special Exposure Cohort, as that term is 
defined in the Act; and that your colon cancer diagnosed more than 5 years after first exposure in 
covered employment is a specified cancer under the Act and the implementing regulations.  42 U.S.C. 
§§ 7384l(14)(A), 7384l(17)(A); 20 C.F.R. § 30.5(dd)(5)(iii)(M).

I find that the recommended decision is in accordance with the facts and the law in this case, and that 
you are entitled to $150,000 and medical benefits effective September 30, 2003, for colon cancer.  42 
U.S.C. §§ 7384s(a), 7384t.

Jacksonville, FL

J. Mark Nolan

Hearing Representative

EEOICPA Fin. Dec. No. 15100-2006 (Dep’t of Labor, June 22, 2006)

NOTICE OF FINAL DECISION

This is a decision of the Final Adjudication Branch concerning your claim for compensation under the 
Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 U.S.C. § 
7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claim is accepted.

STATEMENT OF THE CASE



On November 15, 2001, you filed a Form EE-2, Claim for Survivor Benefits, for cancer of the breast 
with metastases to the bone of your late mother, [Employee], hereinafter referred to as “the 
employee.”  A pathology report establishes that the employee was diagnosed with infiltrting 
adenocarcinoma of the breast on June 8, 1953.  Medical reports indicate that the employee was 
diagnosed with secondary bone cancer as early as November 5, 1957.

In support of your claim for survivor benefits you submitted a copy of your birth certificate showing 
the employee as your mother and indicating that you were born on [Claimant’s date of birth].  You 
also submitted a copy of the employee’s death certificate showing that she was born on [Employee’s 
date of birth], that she died on May 10, 1959, and that she was married to [Employee’s spouse] at the 
time of her death.  The death certificate showed the employee died as a result of her carcinoma of the 
breast with metastasis.  Also submitted was a copy of [Employee’s spouse’s] death certificate.  The 
above evidence indicates that you were eleven (11) years old at the time of the employee’s death.

The district office verified that the employee worked for Tennessee Eastman Corporation at the Y-12 
plant in Oak Ridge, Tennessee, from October 28, 1944 to October 30, 1945.  The Oak Ridge Institute 
for Science and Education (ORISE) database and plant records confirmed that she worked at theY-12 
plant as a laboratory assistant and analyst.

Effective September 24, 2005, the Department of Health and Human Services designated certain 
employees of the Y-12 plant who were employed for a number of work days aggregating at least 250 
work days, either solely under this employment or in combination with work days of employment 
occurring within the parameters established for classes of employees included in the SEC, as members 
of the Special Exposure Cohort (SEC) based on work performed in uranium enrichment, or other 
radiological activities at the Y-12 plant, for the period from March 1943 through December 1947.

On February 1, 2006, the Jacksonville district office issued a recommended decision, concluding that 
you are entitled to compensation of $325,000 under Parts B and E of the Act.

The Final Adjudication Branch (FAB) received your written confirmation dated February 3, 2006, that 
neither you nor the employee had received any settlement or award from a lawsuit or workers’ 
compensation claim in connection with the accepted condition.  You also indicated that at the time of 
the employee’s death you were the employee’s only child.  On April 3, 2006, the FAB received your 
written confirmation that you waived your right to object to any of the findings of fact and/or 
conclusions of law contained in the recommended decision.

FINDINGS OF FACT

1. On November 15, 2001, you filed a claim for survivor benefits under the Act.

2. You were the employee’s child and under the age of 18 years old at the time of her death.  Her 
spouse at the time of her death is no longer living.

3. The employee was diagnosed with breast cancer on June 8, 1953, which metastasized to the 
bone.  The bone metastasis was diagnosed as early as November 5, 1957.

4. The employee was employed by Tennessee Eastman Corporation at the Y-12 plant as a 
laboratory assistant and analyst from October 28, 1944 to October 30, 1945.



5. The employee’s breast cancer with metastasis to the bone caused her death.

CONCLUSIONS OF LAW

On June 5, 2006, the DEEOIC issued EEOICPA Bulletin No. 06-11, which provided supplemental 
guidance for processing claims for the SEC class for the Y-12 plant.  That bulletin establishes that the 
primary function of the Y-12 plant during 1943 to 1947 was to perform uranium enrichment using a 
calutron.  Attachment 4 of the bulletin lists occupational titles for the Y-12 plant employees involved in 
“Other Radiological Activities.”[1] The employee’s job titles of laboratory assistant and analyst are not 
on the list as a likely employee title; however, the job title of laboratory technician was listed.  An 
employee change form dated October 30, 1945, shows that her department was “Beta Production 
Analysis.”  The beta building was 9204, and calutron production was performed there.  While there is 
no evidence that the employee worked in that building, her work most likely involved research/analysis
for the beta building, which lends support to a finding that she was involved in “other radiological 
activities.”  Therefore, it is reasonable to conclude that the job titles of laboratory assistant and analyst 
should be considered as job titles involved in “other radiological activities.”  The evidence shows that 
the employee worked with Tennessee Eastman Corporation at the Y-12 plant in other radiological 
activities from October 28, 1944 to October 30, 1945.  This period of employment was during the time 
frame the Y-12 plant was designated as a SEC facility.[2] 

The employee worked in uranium enrichment activities or other radiological activities at Y-12 for more
than 250 work days.  Therefore, the employee qualifies as a member of the SEC.  As a member of the 
SEC who was diagnosed with breast cancer and secondary bone cancer, which are “specified cancers” 
pursuant to 42 U.S.C. § 7384l(17)(A) and (B) and 20 C.F.R. § 30.5(ff)(3) and (5)(iii)(B) and constitute 
“occupational” illnesses under 42 U.S.C. § 7384l(15), the employee or the employee’s survivor(s) 
qualify for benefits as a “covered employee with cancer.”  42 U.S.C. § 7384l(9).  You meet the 
definition of a survivor under Part B of the Act.  42 U.S.C. § 7384s(e)(3)(B).  Therefore, you are 
entitled to $150,000 for the employee’s breast cancer and secondary bone cancer.  42 U.S.C. §§ 
7384s(a).

The employee was an employee of a Department of Energy (DOE) contractor at a DOE facility.  
42 U.S.C. §§ 7384l(11), 7384l(12).  A determination under Part B of the Act that a DOE contractor 
employee is entitled to compensation under that part for an occupational illness is treated as a 
determination that the employee contracted that illness through exposure at a DOE facility.  42 U.S.C. 
§ 7385s-4(a).  Therefore, the employee is a covered DOE contractor employee with a covered illness.  
42 U.S.C. §§ 7385s(1), 7385s(2).  You meet the definition of survivor under Part E of the Act.  42 
U.S.C. § 7385s-3(d)(2).  Therefore, you are also entitled to benefits in the amount of $125,000 for the 
employee’s death due to breast cancer.  42 U.S.C. § 7385s-3.

The employee experienced presumed wage-loss for each calendar year subsequent to the calendar year 
of her death through and including the calendar year in which she would have reached normal 
retirement age.  20 C.F.R. § 30.815 (2005).  This equals 21 years of wage-loss.  Therefore, you are 
entitled to wage-loss compensation in the amount of $50,000.  42 U.S.C. § 7385s-3(a)(3).

Jacksonville, FL

Mark Stewart



Hearing Representative

[1] EEOICPA Bulletin No. 06-11 (issued June 5, 2006).

[2] EEOICPA Bulletin No. 06-04 (issued November 21, 2005).

EEOICPA Fin. Dec. No. 17556-2003 (Dep’t of Labor, September 27, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  For the reasons set forth below, the Final Adjudication Branch accepts your 
claim for the condition of lung cancer under the EEOICPA.  

STATEMENT OF THE CASE

On December 13, 2001, you filed a claim, Form EE-2 (Claim for Survivor Benefits under the 
EEOICPA), based on the employment of your late husband, [Employee] (the employee).  You 
identified an unspecified cancer as the condition being claimed.  

Medical evidence submitted with the claim included a December 19, 1989 medical report from St. 
Mary’s Hospital, showing a diagnosis of poorly differentiated large cell carcinoma of the upper lobe of 
the right lung.  You also submitted a copy of a pathology report which diagnosed lung cancer on 
December 15, 1989.  

You provided a Form EE-3 (Employment History), indicating that your husband was employed with 
James Bolt, a subcontractor, while at the Portsmouth Gaseous Diffusion Plant (GDP) in Piketon, Ohio 
from approximately 1976 to 1985.  The Department of Energy (DOE) was unable to verify your 
husband’s employment.  Following appropriate development, on December 11, 2002, the Cleveland 
district office issued a recommended decision to deny the claim based on the lack of established 
employment at a facility covered under the Act.  On February 20, 2003, the Final Adjudication Branch 
affirmed the findings of the district office’s recommended decision.

On January 13, 2004, you requested that your case be reopened.  Along with your request, you 
submitted additional employment evidence.  On April 23, 2004, as a result of the additional 
employment evidence you submitted, a Director’s Order was issued vacating the February 20, 2003 
final decision of the Final Adjudication Branch denying your claim for compensation under the 
EEOICPA.  Your case was then returned to the Cleveland district office for consideration of the new 
evidence and issuance of a new recommended decision.

The Cleveland district office was able to verify that your husband was employed by James Bolt from 
about 1978 to 1985 based on an itemized statement of earnings provided by the Social Security 
Administration (SSA).  You also provided several letters and Forms EE-4 (Employment History 
Affidavit) from Pat Spriggs (your husband’s co-worker), Cassandra Bolt-Meredith (the wife of James 
Bolt, your husband’s employer), and [Name of Employee’s son-in-law] (your husband’s son-in-law) 
placing your husband on site at the Portsmouth GDP as a part-time subcontractor employee from 1978 
to 1985.  In addition, a letter from Bruce E. Peterson, General Manager of Ledoux & Company stating 
that “Mr. James Bolt was an independent subcontractor for Ledoux & Company performing witnessing 



services for various clients at the Portsmouth Gaseous Diffusion Nuclear Facility in Portsmouth, Ohio” 
supports that a contract existed between James Bolt, Ledoux & Company, and the Portsmouth GDP 
during the 1970’s and 1980’s.

You provided a copy of your marriage certificate, showing you and your husband were married on 
October 7, 1947.  You provided a copy of your husband’s death certificate showing he was married to 
you at his time of death on February 14, 1990.

On August 23, 2004, the Cleveland district office issued a recommended decision that concluded your 
husband is a member of the Special Exposure Cohort, as defined by § 7384l(14)(A).  The district office
further concluded that your husband was diagnosed with lung cancer, which is a specified cancer as 
defined by § 7384l(17)(A).  In addition, the district office concluded that you are the surviving spouse 
of the employee, as defined by § 7384s, and, as such, you are entitled to compensation in the amount of
$150,000.00 pursuant to § 7384s.  

On August 30, 2004, the Final Adjudication Branch received written notification that you waive any 
and all rights to file objections to the recommended decision.

FINDINGS OF FACT  

1. You filed a claim and presented medical evidence on December 13, 2001, based on your 
husband’s lung cancer. 

2. For the purposes of SEC membership, your husband was employed with James Bolt, a DOE 
subcontractor, at the Portsmouth GDP in Piketon, Ohio, from at least 1978 to 1985 

3. Your husband was employed for a number of work days aggregating at least 250 work days 
from September 1, 1954, to February 1, 1992, and during such employment worked in a job that
had exposures comparable to a job that is or was monitored through the use of dosimetry 
badges. 

4. On December 15, 1989, your husband was diagnosed with lung cancer.  

5. You are the surviving spouse of the employee and were married to him at least one year prior to 
his death. 

CONCLUSIONS OF LAW

In order to be considered a “member of the Special Exposure Cohort,” your husband must have been a 
Department of Energy (DOE) employee, DOE contractor employee, or an atomic weapons employee 
who was so employed for a number of work days aggregating at least 250 work days before February 
1, 1992, at a gaseous diffusion plant located in Paducah, Kentucky, Portsmouth, Ohio, or Oak Ridge, 
Tennessee, and, during such employment worked in a job that was monitored through the use of 
dosimetry badges for exposure at the plant of the external parts of the employee’s body; or had 
exposures comparable to a job that is, or, was monitored through the use of dosimetry badges, as 
outlined in 42 U.S.C. § 7384l(14)(A).  

The evidence of record establishes that your husband worked in covered employment at the Portsmouth



GDP from at least 1978 to 1985.  Consequently, he met the requirement of working more than an 
aggregate 250 days at a covered facility.  Also, the statute requires proof that the covered employee was
monitored through the use of dosimetry badges for exposure at the plant of the external parts of 
employee’s body.  You indicated that you were not sure whether your husband wore a dosimetry 
badge.  Under provisions of the Division of Energy Employees Occupational Illness Compensation 
(DEEOIC), employees who worked at the Portsmouth GDP between September 1, 1954 and February 
1, 1992 performed work that was comparable to a job that was monitored through the use of dosimetry 
badges.  See Federal (EEOICPA) Procedure Manual, Chapter 2-500.3 (June 2002).  Thus, your husband
met the dosimetry requirements of the Act.

The EEOICPA provides coverage for a specified cancer as defined in § 4(b)(2) of the Radiation 
Exposure Compensation Act (RECA) including cancer of the lung.  The medical evidence of record 
indicates that your husband was diagnosed with lung cancer.  Therefore, he is a member of the Special 
Exposure Cohort, who was diagnosed with a specified cancer under the Act.  See 42 U.S.C. § 7384l(17)
(A).

The employee is deceased and you have provided documentation that you are the surviving spouse of 
the employee, who was married to the employee at least one year immediately before his death.  See 42
U.S.C. § 7384s(e)(3)(A).  

For the foregoing reasons, the undersigned hereby accepts and approves your claim based on cancer of 
the lung.  You are entitled to compensation in the amount of $150,000, pursuant to § 7384s of the 
EEOICPA.  See 42 U.S.C. § 7384s(a)(1) and (e)(1)(A).  

Cleveland, Ohio

Debra A. Benedict

Acting District Manager

Final Adjudication Branch

EEOICPA Fin. Dec. No. 59055-2004 (Dep’t of Labor, September 17, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  For the reasons set forth below, the Final Adjudication Branch accepts your 
claim for compensation based on rectal cancer.

STATEMENT OF THE CASE

You filed a claim, Form EE-1 (Claim for Employee Benefits under the EEOICPA), on July 7, 2004, 
based on rectal cancer/colon cancer.  You provided a copy of a histopathology report which diagnosed 
invasive adenocarcinoma, based on analysis of a rectal polyp obtained during a colonoscopy on 
February 24, 1997.  An operative report shows that you underwent a low anterior resection due to rectal
cancer on March 13, 1997.  The post-surgical pathology report diagnoses moderately differentiated 



adenocarcinoma of the colon.

You also provided a Form EE-3 (Employment History) in which you state that you worked for 
Dynamic Industrial (Dycon) at the Portsmouth Gaseous Diffusion Plant (GDP), in Piketon, OH, as a 
pipefitter from January 1983 to November 1984 and from January 1985 to June 1985.  You also report 
that you worked for the Marley Cooling Tower Co. at the Portsmouth GDP during March 1985.  You 
also state that you wore a dosimetry badge while so employed.

The Department of Energy (DOE) was unable to confirm your reported employment.  You provided 
copies of Forms W-2 which show that you were paid wages by Dynamic Industrial Cons. Inc. during 
1983, 1984, and 1985; and by the Marley Cooling Tower Co. in 1985.    A letter from the Financial 
Secretary Treasurer of the United Association of Journeymen and Apprentices of the Plumbing and 
Pipe Fitting Industry of the United States and Canada, Local Union 577, reports that you worked at the 
Portsmouth GDP for Dynamic Industrial from January 1983 to November 1984 and from January 1985
to June 1985; and for Marley Cooling Tower Co. during March 1985.  A representative of the DOE 
provided information which establishes that Dycon was a subcontractor at the Portsmouth GDP from 
1980 through 1986.  The Portsmouth GDP is recognized as a Department of Energy (DOE) facility 
from 1954 to 1998.  See Department of Energy, Office of Worker Advocacy Facilities List.

On August 6, 2004, the Cleveland district office issued a recommended decision concluding that you 
are a member of the Special Exposure Cohort (SEC), as defined by 42 U.S.C. § 7384l(14), who was 
diagnosed with rectal cancer, which is a specified cancer under 42 U.S.C. § 7384l(17).  In addition the 
district office concluded that, as a covered employee, you are entitled to compensation in the amount of
$150,000, pursuant to 42 U.S.C. § 7384s.  The district office also concluded that, pursuant to 42 U.S.C.
§ 7384s(b), you are entitled to medical benefits, as described in 42 U.S.C. § 7384t, beginning July 7, 
2004, for rectal cancer.

On August 19, 2004, the Final Adjudication Branch (FAB) received written notification that you waive 
any and all objections to the recommended decision.

The FAB received additional evidence subsequent to receipt of your waiver.  The DOE provided a copy
of a Personnel Clearance Master Card which shows that you were granted a security clearance with 
SWEC (Dynamic Indust.) on January 18, 1984.  No termination date is shown.  You submitted 
additional medical reports regarding your treatment for cancer.  Some of these were duplicates of 
reports already of record.  The remaining records discuss your treatment following surgery in March 
1997.

FINDINGS OF FACT

1.      You filed a claim for benefits on July 7, 2004.

2.      For purposes of SEC membership, you worked at Portsmouth GDP for Dycon during the periods 
of January 1983 to November 1984 and January 1985 to June 1985.

3.   The evidence of record establishes that Dycon was a subcontractor for the Portsmouth Gaseous 
Diffusion Plant from 1980 to 1986.

4.      You were employed for a number of work days aggregating at least 250 work days during the 



period of September 1, 1954, to February 1, 1992, and during such employment performed work that 
was comparable to a job that is or was monitored through the use of dosimetry badges.

5.      You were diagnosed with rectal cancer on February 24, 1997.

CONCLUSIONS OF LAW

In order to be considered a “member of the Special Exposure Cohort,” you must have been a 
Department of Energy (DOE) employee, DOE contractor employee, or an atomic weapons employee 
who was so employed for a number of work days aggregating at least 250 work days before February 
1, 1992, at a gaseous diffusion plant located in Paducah, Kentucky, Portsmouth, Ohio, or Oak Ridge, 
Tennessee, and, during such employment worked in a job that was monitored through the use of 
dosimetry badges for exposure at the plant of the external parts of employee’s body; or had exposures 
comparable to a job that is or was monitored through the use of dosimetry badges, as outlined in 42 
U.S.C. § 7384l(14)(A).

The evidence of record establishes that you worked in covered employment at the Portsmouth GDP 
from January 1983 to November 1984 and January 1985 to June 1985.  This meets the requirement of 
working more than an aggregate 250 days at a covered facility.  See 42 U.S.C. § 7384l(14)(A).  The 
Division of Energy Employees Occupational Illness Compensation (DEEOIC) has determined that 
employees who worked at the Portsmouth GDP between September 1954 and February 1, 1992, 
performed work that was comparable to a job that was monitored through the use of dosimetry badges. 
See Federal (EEOICPA) Procedure Manual, Chapter 2-500.3a (June 2002).  On that basis, you meet the
dosimetry badge requirement.
The Final Adjudication Branch notes that you claimed benefits based on rectal cancer/colon cancer.  
The medical evidence of record interchangeably refers to adenocarcinoma of the rectum and the colon. 
Regardless of the term used, the evidence reveals only a single tumor located in the rectum.  For that 
reason, your claim is considered to be based on a single occurrence of cancer in your rectum.
Rectal cancer is considered to be colon cancer, which is a specified cancer under the Act, and the 
medical evidence of record establishes a diagnosis of rectal cancer.  Therefore, you are a member of the
Special Exposure Cohort, who was diagnosed with a specified cancer.  See 42 U.S.C. §§ 7384l(14)(A) 
and (17).
For the reasons stated above, I accept your claim for benefits based on rectal cancer.  You are entitled to
compensation in the amount of $150,000, pursuant to 42 U.S.C. § 7384s.  Additionally, I conclude that,
pursuant to 42 U.S.C. § 7384s(b), you are entitled to medical benefits, as described in 42 U.S.C. § 
7384t, beginning July 7, 2004, for rectal cancer.
Cleveland, Ohio

Debra A. Benedict

Acting District Manager

Final Adjudication Branch

EEOICPA Fin. Dec. No. 18528-2006 (Dep’t of Labor, February 8, 2008)

NOTICE OF FINAL DECISION  



This is the Notice of Final Decision of the Final Adjudication Branch (FAB) concerning your claim for 
survivor benefits under Part B of the Energy Employees Occupational Illness Compensation Program 
Act of 2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, your 
claim for survivor benefits is accepted. 

STATEMENT OF THE CASE

On January 3, 2002, you filed a claim for survivor benefits under EEOICPA as a surviving parent of 
[Employee].  You claimed the employee was employed by Dow Chemical, Rockwell International and 
EG&G at the Rocky Flats Plant[1] from 1964 to 1966, and from June 1, 1981 to 1993.  The 
Department of Energy verified the employee was employed at the Rocky Flats Plant from September 
17, 1964 to July 25, 1966, and from June 1, 1981 to June 29, 1995.

You claimed the employee was diagnosed with ovarian cancer.  The pathology report of the tissue 
obtained on December 28, 1995 described a diagnosis of moderately differentiated endometrioid-type 
adenocarcinoma of the left ovary.

The employee’s death certificate showed she was born on March 31, 1946; died on January 25, 2001 at 
the age of 54; and was widowed.  The death certificate also listed [Employee’s Spouse] as her spouse; 
[Employee’s Father] as her father; and [Claimant] as her mother.  The death certificate for 
[Employee’s Spouse] showed he died on February 15, 2000, and was married to [Employee] (maiden 
name given).  The employee’s birth and hospital certificates showed [Employee] was born on March 
31, 1946; to [Employee’s Father]and [Claimant].  [Employee’s Father]’s death certificate showed he
died on November 27, 1993.

On December 2, 2002, the district office forwarded a complete copy of the case record to the National 
Institute for Occupational Safety and Health (NIOSH) for reconstruction of the radiation dose the 
employee received in the course of her employment at the Rocky Flats Plant.  On February 17, 2006, a 
final decision was issued under Part B of EEOICPA denying your claim for survivor benefits based on 
a probability of causation of 26.93%, which showed that the employee’s cancer did not meet the 50% 
“at least likely as not” mandated level for compensability.

On August 6, 2007, the Secretary of the Department of Health and Human Services (HHS) designated 
the following classes of employees for addition to the Special Exposure Cohort (SEC):  Employees of 
DOE, its predecessor agencies, or DOE contractors or subcontractors who were monitored or should 
have been monitored for neutron exposures while working at the Rocky Flats Plant in Golden, 
Colorado, for a number of work days aggregating at least 250 work days from April 1, 1952 through 
December 31, 1958 and/or January 1, 1959 through December 31, 1966, or in combination with work 
days within the parameters established for one or more other classes of employees in the Special 
Exposure Cohort.  The SEC designations for these classes became effective on September 5, 2007.

A review of the evidence of record indicates that the employee had a period of employment 
aggregating 250 days during the SEC period (January 1, 1959 through December 31, 1966); was 
monitored for neutron exposures, as her name appears on the Neutron Dose Report (NDR)[2]; and was 
diagnosed with ovarian cancer, a specified cancer, more than five years after her first exposure to 
radiation at the Rocky Flats Plant.  Based on the SEC determinations for certain employees at the 
Rocky Flats Plant, a Director’s Order was issued on December 28, 2007 that vacated the prior decision 
issued under Part B. 



On December 28, 2007, the district office issued a recommended decision to accept your claim for 
survivor benefits under Part B of EEOICPA and referred the case to the FAB for an independent 
assessment of the evidence and a final decision on your claim. 

On January 11, 2008, the FAB received your signed statement certifying that neither you nor the 
employee filed any lawsuits, tort suits, or state workers’ compensation claims; or received any awards 
or benefits related to ovarian cancer; that you have not pled guilty or been convicted of any charges 
connected with an application for or receipt of federal or state workers’ compensation; and the 
employee had no children.

After considering the recommended decision and all evidence in the case, the FAB hereby makes the 
following:

FINDINGS OF FACT

1. On January 3, 2002, you filed a claim for survivor benefits as the surviving parent of 
[Employee].  

2. You are the surviving parent of [Employee], as supported by birth and death certificates. 

3. The employee was employed at the Rocky Flats Plant, a covered DOE facility, from September 
17, 1964 to July 25, 1966, and from June 1, 1981 to June 29, 1995. 

4. Effective September 5, 2007, employees at the Rocky Flats Plant that worked from April 1, 
1952 through December 31, 1958, and/or January 1, 1959, through December 31, 1966, and 
were monitored or should have been monitored for neutron exposure, were added to the SEC. 

5. The employee has a period of employment at the Rocky Flats Plant aggregating 250 days 
during the SEC period, September 17, 1964 through July 25, 1966. 

6. The employee was monitored for neutron dose exposure during the period September 17, 1964 
to July 25, 1966, as confirmed by the NDR. 

7. The employee was diagnosed with ovarian cancer (a specified cancer) on December 28, 1995. 
This diagnosis occurred more than five years after her first exposure to radiation at the Rocky 
Flats Plant. 

8. The evidence of record contains your signed statement certifying that neither you nor the 
employee filed a lawsuit, tort suits, or state workers’ compensation claims; received any awards 
or benefits related to ovarian cancer; that you have not pled guilty or been convicted of any 
charges connected with an application for or receipt of federal or state workers’ compensation; 
and the employee had no children. 

Based on the above-noted findings of fact in this claim, the FAB hereby also makes the following:

CONCLUSIONS OF LAW

Pursuant to the regulations implementing the EEOICPA, a claimant has 60 days from the date of 



issuance of the recommended decision to raise objections to that decision to the FAB.  20 C.F.R § 
30.310(a).  If an objection is not raised during the 60-day period, the FAB will consider any and all 
objections to the recommended decision waived and issue a final decision affirming the district office’s
recommended decision.  20 C.F.R. § 30.316(a).  On January 11, 2008, the FAB received your written 
notification waiving any and all objections to the recommended decision.

Part B of EEOICPA provides benefits for an employee diagnosed with a specified cancer who is a 
member of the SEC if, and only if, that employee contracted the specified cancer after beginning 
employment at a DOE facility.  Such employee is considered “a covered employee with cancer.”  

On August 6, 2007, the Secretary of HHS designated the following classes of employees for addition to
the SEC:  Employees of DOE, its predecessor agencies, or DOE contractors or subcontractors who 
were monitored or should have been monitored for neutron exposures while working at the Rocky Flats
Plant in Golden, Colorado, for a number of work days aggregating at least 250 work days from April 1,
1952 through December 31, 1958 and/or January 1, 1959 through December 31, 1966, or in 
combination with work days within the parameters established for one or more other classes of 
employees in the SEC.  The SEC designations for these classes became effective September 5, 2007. 

The employee is a member of the SEC as designated above and defined by 42 U.S.C. §§ 7384l(14)(C) 
and 7384q of the Act, and has been diagnosed with ovarian cancer, a specified cancer.  The FAB 
concludes that the employee is a “covered employee with cancer” pursuant to the requirements of 42 
U.S.C. § 7384l(9)(A).

You have established that you are the employee’s eligible survivor, pursuant to 42 U.S.C. § 7384s(e)(3)
(C) of the Act.  Therefore, you are entitled to compensation in the amount of $150,000.00, pursuant to 
42 U.S.C. § 7384s(a)(1) and (e)(1)(C). 

Accordingly, your claim for survivor benefits for the employee’s ovarian cancer is approved for 
compensation under Part B of the Act. 

Denver, Colorado

Anna Navarro

Hearing Representative

Final Adjudication Branch

[1] According to the Department of Energy’s (DOE) Office of Worker Advocacy on the DOE website at 
http://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist/showfacility.cfm., the Rocky Flats Plant in Golden, Colorado 
is a covered DOE facility from 1951 to present.

[2] The Rocky Flats Neutron Dosimetry Reconstruction Project (NDRP) was a historical project undertaken to better 
reconstruct neutron dose for workers at the Rocky Flats Plant.  As part of that Project, a list of 5,308 names was compiled.  
Every name on the list represents someone who was monitored for neutron dose.

EEOICPA Fin. Dec. No. 25854-2006 (Dep’t of Labor, January 14, 2008)



NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning the above claim for survivor 
benefits under Parts B and E of the Energy Employees Occupational Illness Compensation Program 
Act of 2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons stated below, the claim
is hereby accepted.

STATEMENT OF THE CASE
On March 25, 2002, [Claimant] filed a claim for survivor benefits under EEOICPA as the surviving 
spouse of [Employee].  She reported that the employee was employed as a metallurgical 
operator/scheduler and general clerk at the Rocky Flats Plant[1] from February 1963 to February 1972. 
The Department of Energy (DOE) verified that the employee was employed at the Rocky Flats Plant 
from February 25, 1963 to February 3, 1972.  Additional records received from DOE documented that 
the employee by employed by Dow Chemical, a DOE contractor, during his employment at Rocky 
Flats.  

In support of her claim, [Claimant] alleged that the employee was diagnosed with metastatic kidney 
cancer.  A pathology report of the tissue obtained on January 17, 1972 described a diagnosis of clear 
cell adenocarcinoma of the left kidney.  An autopsy report dated February 22, 1972 also provided a 
diagnosis of adenocarcinoma of the left kidney with metastatic carcinoma to the right adrenal gland, 
both lungs, pancreatic lymph nodes, and right paravertebral lymph nodes.

The employee’s death certificate reported that he was born on February 22, 1925, that he died on 
February 2, 1972 at the age of 46, that he was married to [Claimant’s maiden name], and the cause of 
death was cardiorespiratory arrest due to massive gastrointestinal bleeding and metastatic 
adenocarcinoma of the left kidney.  [Claimant]’s marriage certificate showed that [Employee] and 
[Claimant’s maiden name] married on October 1, 1939.

On September 10, 2002, the district office forwarded a complete copy of the case record to the National
Institute for Occupational Safety and Health (NIOSH) for reconstruction of the radiation dose the 
employee received in the course of his employment at the Rocky Flats Plant.  On October 2, 2006, FAB
issued a final decision denying the claim under Part B of EEOICPA for survivor benefits on the ground 
that the probability of causation was only 30.40%, based on NIOSH’s dose reconstruction.  

On August 6, 2007, the Secretary of Health and Human Services (HHS) designated the following 
classes for addition to the Special Exposure Cohort (SEC):  employees of DOE, its predecessor 
agencies, or DOE contractors or subcontractors who were monitored or should have been monitored for
neutron exposures while working at the Rocky Flats Plant in Golden, Colorado, for a number of work 
days aggregating at least 250 work days from April 1, 1952 through December 31, 1958 and/or January
1, 1959 through December 31, 1966, or in combination with work days within the parameters 
established for one or more other classes of employees in the Special Exposure Cohort.  The SEC 
designations for these classes became effective September 5, 2007

A review of the evidence of record indicates that the employee had a period of employment 
aggregating at least 250 days during the SEC periods of April 1, 1952 through December 31, 1958, and
January 1, 1959 through December 31, 1966, and his name appears on the report of the Neutron 
Dosimetry Reconstruction Project Report (NDRP).[2]  The employee was diagnosed with kidney 
cancer, a “specified” cancer, more than five years after his first exposure to radiation at the Rocky Flats



Plant.

Based on the new designation of two classes of employees at the Rocky Flats Plant as members of the 
SEC, a Director’s Order was issued on December 4, 2007 that vacated the prior decision on this claim 
under Part B.  On December 12, 2007, the district office issued a recommended decision to accept the 
claim for survivor benefits under Parts B and E of EEOICPA for kidney cancer and referred the case to 
FAB for the issuance of a final decision.  

On December 13, 2007, FAB received [Claimant]’s signed statement certifying that neither she nor the
employee had filed any tort suits or state workers’ compensation claims, that they had not received any 
awards or benefits related to kidney cancer, that they had not pled guilty or been convicted of any 
charges connected with an application for or receipt of federal or state workers’ compensation, and the 
employee, at the time of his death, had no minor children or children incapable of self support, who 
were not [Claimant]’s natural or adopted children.

After considering the record of the claim, FAB hereby makes the following:

FINDINGS OF FACT
1. On March 25, 2002, [Claimant] filed a claim for survivor benefits under EEOICPA.  

2. [Claimant] is the employee’s surviving spouse as supported by death and marriage certificates. 

3. The employee worked for Dow Chemical, a DOE contractor, at the Rocky Flats Plant, a DOE 
facility, from February 25, 1963 to February 3, 1972, which is more than 250 days, and the 
employee’s name appears on the report of the NDRP.  

4. The employee was diagnosed with kidney cancer on January 17, 1972, which was at least five 
years after he first began employment at a DOE facility. 

5. Based on the employee’s reported date of birth of February 22, 1925, his normal retirement age 
(for purposes of the Social Security Act) would have been 65. 

6. Neither [Claimant] nor the employee filed a tort suit or a state workers’ compensation claim, 
received any awards or benefits related to kidney cancer, have not pled guilty or been convicted 
of any charges connected with an application for or receipt of federal or state workers’ 
compensation, and the employee, at the time of death, had no minor children or children 
incapable of self support, who were not [Claimant]’s natural or adopted children. 

Based on the above-noted findings of fact in this claim, FAB hereby makes the following:

CONCLUSIONS OF LAW
A claimant has 60 days from the date of issuance of the recommended decision to raise objections to 
that decision to FAB.  20 C.F.R  § 30.310(a) (2008).  If an objection is not raised during the 60-day 
period, FAB may issue a final decision accepting the district office’s recommended decision.  20 C.F.R.
§ 30.316(a).  On December 20, 2007, FAB received written notification from [Claimant] waiving any 
and all objections to the recommended decision. 

As found above, the employee worked at the Rocky Flats Plant for a period of at least 250 work days, 



during the SEC periods of April 1, 1952 through December 31, 1958, and January 1, 1959 through 
December 31, 1966.  Part B of EEOICPA provides benefits for an employee diagnosed with a 
“specified” cancer who is a member of the SEC if, and only if, that employee contracted the specified 
cancer after beginning employment at a DOE facility.  Such employee is considered “a covered 
employee with cancer.”  

FAB concludes that the employee is a member of the SEC, and because he was diagnosed with kidney 
cancer, a “specified” cancer.  Therefore, FAB also concludes that the employee is a “covered employee 
with cancer” under Part B since he satisfies the requirements of 42 U.S.C. § 7384l(9)(A). 

Under 42 U.S.C. § 7385s-4(a), it is at least as likely as not that exposure to a toxic substance at a DOE 
facility was a significant factor in aggravating, contributing to, or causing the employee’s death.  As 
used in Part E, the term “covered illness” means an illness or death resulting from exposure to a toxic 
substance.

Pursuant to 20 C.F.R. § 30.800, years of wage-loss occurring prior to normal retirement age that are the
result of a covered illness contracted by a covered Part E employee through work-related exposure to a 
toxic substance at a DOE facility may be compensable under Part E.  In this case, the evidence of 
record supports that employee experienced wage-loss for the years 1972 through 1990 (when he would 
have attained his normal Social Security retirement age); thus, additional compensation in the amount 
of $25,000.00 is payable in addition to the basic survivor award under Part E of $125,000.00.

[Claimant] has established that she is the surviving spouse of the employee as defined by Parts B and 
E of EEOICPA.  Accordingly, she is entitled to compensation under Part B in the amount of 
$150,000.00, as outlined in 42 U.S.C. § 7384s(a)(1).  She is also entitled to compensation under Part E 
in the amount of $150,000.00 pursuant to 42 U.S.C. §7385s-3(a)(2).

Denver, Colorado

Anna Navarro

Hearing Representative

Final Adjudication Branch

[1] According to the Department of Energy (DOE) website at 
ttp://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist/showfacility.cfm, the Rocky Flats Plant in Golden, CO is a 
covered DOE facility from 1951 to present.

[2] The Rocky Flats Neutron Dosimetry Reconstruction Project (NDRP) was a historical project undertaken to better 
reconstruct neutron dose for workers at the Rocky Flats Plant.  As part of that Project, a list of 5,308 names was compiled.  
Every name on the list represents someone who was monitored for neutron dose.

EEOICPA Fin. Dec. No. 20772-2006 (Dep’t of Labor, January 10, 2006)

NOTICE OF FINAL DECISION 

This is the decision of the Final Adjudication Branch concerning your claims for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 



U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, the Final Adjudication 
Branch accepts your claims for compensation in the amount of $25,000 (one-sixth each of $150,000) 
under Part B.  A decision on your claims under Part E is deferred pending additional development.

STATEMENT OF THE CASE

On January 22 ([Claimant #1]) and April 5, 2002 ([Claimant #2], [Claimant #3], [Claimant #4], 
[Claimant #5], and [Claimant #6]), you each filed a Form EE-2 (Claim for Survivor Benefits under 
the Energy Employees Occupational Illness Compensation Program Act), based on the employee’s 
([Employee], your father) condition of metastatic carcinoma of the spinal cord.

The record includes medical summaries and operative reports indicating that the employee was 
diagnosed with metastatic carcinoma spinal cord tumor.  On November 28, 1989, Patrick W. Hitchon, 
M.D., Professor of Neurosurgery, opined that primary sites of the cancer were likely the kidney and or 
the lung.

You submitted a Form EE-3 (Employment History) indicating that the employee worked for the Iowa 
Ordnance Plant, Mason & Hangar, for twenty-eight years, as a truck driver in “all areas of the plant as 
well as Line One.”  A representative of the Department of Energy was only able to verify the employee
worked at the Iowa Ordnance Plant from November 19, 1951 to January 16, 1961.

Other evidence of record contains employment information.  You provided a statement, based on 
information you obtained from talking to a foreman and co-workers of the employee.  You stated that 
the employee worked at “Iowa Plant, Army Ammunition Plant, Line one building Middleton, Iowa.”  
He was a “truck driver” who hauled “people (electricians, sheet metal workers, iron workers and 
carpenter) to [the] job site.”  Also, the employee “hauled materials and helped to upload materials.”  In 
addition, the employee worked at “Firing Site Test Area (FS12)” as he hauled “workers to perform their
jobs.”[1]  He waited for workers to take them back.  Also the employee hauled materials [for] “test 
bombs.”  In addition, you provided numerous medical records relating to the employee’s medical 
treatment while he was an employee of “Mason & Hanger-Silas Mason Co., Inc.”  Specifically, one 
report, dated July 31, 1969, for a right index finger tip injury included the place of injury or illness on 
Line 1 noted as “East Gate of Line 1.” 

You provided a copy of the employee’s death certificate showing he died on January 4, 1990, due to 
conditions including metastatic carcinoma with an unknown primary.  The employee was survived by a
spouse, your mother, who subsequently died on June 22, 1993.  In addition, you provided copies of 
your birth certificates to show that you are a child of the employee, and marriage certificates to show 
name change ([Claimant #2] and [Claimant #3]).

The file was referred to the National Institute for Occupational Safety and Health for radiation dose 
reconstruction.  Effective June 19, 2005, certain employees of the IAAP were added as members of the 
Special Exposure Cohort (SEC) based on work performed for the Department of Energy or the Atomic 
Energy Commission, for the time period March 1949 through 1974.  70 Fed. Reg. 37409 (June 29, 
2005).

On November 8, 2005, the Denver district office issued a recommended decision to accept your claims 
based on the condition of metastatic carcinoma of the spinal cord, with the lung and/or kidney as 
probable primary sites, concluding that you are a surviving child and each of you are entitled to 



$25,000 (one-sixth of $150,000). 

On November 21 ([Claimant #3]) and December 30, 2005 ([Claimant #1], [Claimant #2], [Claimant
#4], [Claimant #5], and [Claimant #6]), the Final Adjudication Branch received written notification 
from you indicating that you waive all rights to file objections to the findings of fact and conclusions of
law in the recommended decision.

FINDINGS OF FACT

1. On January 22 and April 5, 2002, you filed claims for survivor compensation under EEOICPA.

2. The employee worked at the Iowa Ordnance Plant on Line One or Atomic Energy Commission 
operations at the Firing Site Area in excess of 250 days, between September 14, 1951 and 
September 8, 1988.

3. The employee was diagnosed with metastatic carcinoma spinal cord tumor, with primary sites 
noted as likely the kidney and/or the lung on November 28, 1989.

4. The employee contracted the cancer after beginning employment at a DOE facility.

5. The employee died on January 4, 1990 and was survived by a spouse who is now deceased.

6. Each of you is a surviving child of the employee.

CONCLUSIONS OF LAW

Section 30.316(a) of the EEOICPA regulations provides that, if the claimant waives any objections to 
all or part of the recommended decision, the Final Adjudication Branch may issue a final decision 
accepting the recommendation of the district office, either in whole or in part.  20 C.F.R. § 30.316(a).  
All of you waived your right to file objections to the findings of fact and conclusions of law in the 
recommended decision.

Pursuant to the authority granted by 42 U.S.C. § 7384q, and effective June 19, 2005, as provided for 
under 42 U.S.C. § 7384l(14)(C), the following class of employees was added to the Special Exposure 
Cohort: [e]mployees of the Department of Energy (DOE) or DOE contractors or subcontractors 
employed by the Iowa Army Ammunition Plant, Line 1, during the period March 1949 through 1974 
and who were employed for a number of work days aggregating at least 250 work days either solely 
under this employment or in combination with workdays within the parameters (excluding aggregate 
work day requirements) established for other classes of the employees included in the SEC.  70 Fed. 
Reg. 37409 (June 29, 2005).  Because your claim was filed prior to June 20, 2005, the presumption 
exists that the employee performed Atomic Energy Commission work.  See EEOICPA Bulletin No. 
05-06 (issued Sept. 6, 2005).

The sum of the employment evidence including information from the Department of Energy, medical 
records you submitted, and your statement that the employee worked on Line One and at the Firing 
Test Site (Atomic Energy Commission operations), confirms that the employee worked at the Iowa 
Ordnance Plant (also known as the IAAP) on Line One or performing Atomic Energy Commission 
operations, between September 14, 1951 and September 8, 1988.  The employee worked in excess of 



250 days at the IAAP on Line One or in Atomic Energy Commission activities from September 14, 
1951 to September 8, 1988.  Such employment qualifies the employee for SEC status.

As a member of the Special Exposure Cohort, who was diagnosed with metastatic carcinoma spinal 
cord tumor, with primary sites noted as likely the kidney and/or the lung, which qualifies as a specified 
cancer, 20 C.F.R. § 30.5(ff)(1) and (4), the employee is a “covered employee with cancer.”  42 U.S.C. §
7384l(9)(A).  You are each a surviving child of the employee under 42 U.S.C. § 7384s(e)(1)(B).

Accordingly, you are each entitled to compensation in the amount of $25,000 (one-sixth of 
$150,000.00) pursuant to 42 U.S.C. § 7384s(a)(2). 

Washington, DC

Rosanne M. Dummer

Hearing Representative

[1]   Based on information provided by a Certified Health Physicist for the Division of Energy Employees Occupational 
Illness Compensation, Line 1 is used in the Special Exposure Cohort designation at the Iowa Army Ammunition Plant to 
mean Atomic Energy Commission (AEC) operations.  Other areas that were involved in AEC operations that were not Line 
1 include: Yard C, Yard G, Yard L, Firing Site Area, Burning Field “B” and Storage Sites for Pits and Weapons including 
Buildings 73 and 77.

EEOICPA Fin. Dec. No. 27798-2003 (Dep’t of Labor, June 20, 2003)

NOTICE OF FINAL DECISION 

This is the decision of the Final Adjudication Branch concerning your claims for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  Upon a careful review of the facts and an independent review of the record, the 
Final Adjudication Branch concludes that the evidence of record is insufficient to allow compensation 
under the Act.  Accordingly, your claims for benefits are denied. 

STATEMENT OF THE CASE

On April 11, 2002, [Claimant 1] filed a Form EE-2 (Claim for Survivor Benefits under the EEOICPA),
stating that he was the son of [Employee], who was diagnosed with pharyngeal cancer.  An additional 
claim followed thereafter from [Claimant 2] on October 20, 2002.  [Claimant 1] also completed a 
Form EE-3, Employment History, indicating that [Employee] worked for Standard Oil Company, from 
1950 to 1961; the State of Alaska as Deputy Director of Veterans Affairs, from 1961 to 1964; the State 
of Alaska Department of Military Affairs, Alaska Disaster Office, from 1965 to 1979 (where it was 
believed he wore a dosimetry badge); and, for the American Legion from 1979 to 1985.  

In correspondence dated June 24, 2002, a representative of the Department of Energy (DOE) indicated 
that they had no employment information regarding [Employee], but that he had been issued film 
badges at the Amchitka Test Site on the following dates:  October 28, 1965; September 30, 1969; and, 
September 21, 1970.  You also submitted a completed Form EE-4 (Employment Affidavit) signed by 
Don Lowell, your father’s supervisor at the State of Alaska, Department of Public Safety, Division of 
Civil Defense.  According to Mr. Lowell, your father was a radiological officer for the State of Alaska 



and accompanied him to Amchitka Island for Project Longshot on November 29, 1965, and the Milrow
Test on October 2, 1969, as a representative of the State of Alaska.  

Additional documentation submitted in support of your claim included copies of your birth certificates, 
a marriage certificate documenting [Name of Claimant 2 at Birth]’s marriage to [Husband], and the 
death certificate for [Employee], indicating that he was widowed at the time of his death on May 10, 
1993.  In addition, you provided medical documentation reflecting a diagnosis of squamous cell 
carcinoma of the pharyngeal wall in November 1991.

On November 8, 2002, the Seattle district office issued a recommended decision that concluded that 
[Employee] was a covered employee as defined in § 7384l(9)(A) of the Act and an eligible member of 
the Special Exposure Cohort as defined in § 7384l(14)(B) of the EEOICPA, who was diagnosed as 
having a specified cancer, specifically cancer of the hypopharynx, as defined in § 7384l(17) of the Act. 
See 42 U.S.C. 7384l(9)(A), (14)(B), (17).  The district office further concluded that you were eligible 
survivors of [Employee] as outlined in § 7384s(e)(3) of the Act, and that you were each entitled to 
compensation in the amount of $75,000 pursuant to § 7384s(a)(1) and (e)(1) of the EEOICPA.  See 42 
U.S.C. §§ 7384s(a)(1) and (e)(1).

On December 20, 2002, the Final Adjudication Branch issued a Remand Order in this case on the basis 
that the evidence of record did not establish that [Employee] was a member of the “Special Exposure 
Cohort,” as required by the Act.  The Seattle district office was specifically directed to determine 
whether the Department of Energy and the State of Alaska, Department of Public Safety, Division of 
Civil Defense, had a contractual relationship.  

In correspondence dated January 17, 2003, Don Lowell elaborated further on your father’s employment
and his reasons for attending the nuclear testing on Amchitka Island.  According to Mr. Lowell, the 
Atomic Energy Commission (AEC) invited the governors of Alaska to send representatives to witness 
all three tests on Amchitka Island (Longshot, Milrow, and Cannikin).  As such, [Employee] attended 
both the Longshot and Milrow tests as a guest of the Atomic Energy Commission, which provided 
transportation, housing and food, and assured the safety and security of those representatives.  

On February 4, 2003, the district office received an electronic mail transmission from Karen Hatch, 
Records Management Program Officer at the National Nuclear Security Agency.  Ms. Hatch indicated 
that she had been informed by the former senior DOE Operations Manager on Amchitka Island that 
escorts were not on the site to perform work for the AEC, but were most likely there to provide a 
service to the officials from the State of Alaska. 

In correspondence dated February 11, 2003, a representative of the State of Alaska, Department of 
Public Safety, Division of Administrative Services, indicated that there was no mention of Amchitka or 
any sort of agreement with the Department of Energy in [Employee]’s personnel records, but that the 
absence of such reference did not mean that he did not go to Amchitka or that a contract did not exist.  
He further explained that temporary assignments were not always reflected in these records and 
suggested that the district office contact the Department of Military and Veterans Affairs to see if they 
had any record of an agreement between the State of Alaska and the DOE.  By letter dated March 13, 
2003, the district office contacted the Department of Military and Veterans Affairs and requested 
clarification as to [Employee]’s employment with the State of Alaska and assignment(s) to Amchitka 
Island.  No response to this request was received.



On April 16, 2003, the S eattle district office recommended denial of your claims.  The district office 
concluded that you did not submit employment evidence as proof that [Employee] was a member of 
the “Special Exposure Cohort” as defined by § 7384l(14)(B) of the Act, as the evidence did not 
establish that he had been present at a covered facility as defined under § 7384l(12) of the Act, while 
working for the Department of Energy or any of its covered contractors, subcontractors or vendors as 
defined under § 7384l(11) of the Act, during a covered time period.  See 42 U.S.C. § 7384l(11), (12).  
The district office further concluded that you were not entitled to compensation as outlined under § 
7384s(e)(1) of the Act.  See 42 U.S.C. § 7384s(e)(1).  

FINDINGS OF FACT

1. On April 11 and October 20, 2002, [Claimant 1] and [Claimant 2], respectively, filed claims for 
survivor benefits under the EEOICPA as the children of [Employee].

2. [Employee] was diagnosed as having squamous cell carcinoma of the hypopharynx.

3. [Employee] was employed by the State of Alaska, Civil Defense Division, and was present on 
Amchitka Island for Project Longshot on November 29, 1965, and the Milrow Test on October 2, 
1969.   

4. [Employee]’s employment with the State of Alaska, Civil Defense Division, on assignment to 
Amchitka Island, Alaska, was as a representative of the governor of Alaska. 

CONCLUSIONS OF LAW

The undersigned has reviewed the recommended decision issued by the Seattle district office on April 
16, 2003.  I find that you have not filed any objections to the recommended decision as provided by § 
30.316(a) of the regulations, and that the 60-day period for filing such objections, as provided for in § 
30.310(a) has expired.  See 20 C.F.R. §§ 30.310(a), 30.316(a).  

In order to be awarded benefits under the Energy Employees Occupational Illness Compensation 
Program Act, the covered employee (or his/her eligible survivors), must first establish that the 
employee has been diagnosed with beryllium illness, cancer, or chronic silicosis.  See 42 U.S.C. § 
7384l(15), 20 C.F.R. § 30.110(a).  The evidence to show proof of an occupational illness is not in 
dispute in this case.  The medical evidence establishes that [Employee] was diagnosed as having 
squamous cell carcinoma of the hypopharynx.  Consequently, [Employee] was diagnosed with an 
illness covered under the Act.

Employees of a DOE contractor (or their eligible survivors) are entitled under the EEOICPA to seek 
compensation for a cancer as a member of the Special Exposure Cohort (SEC) or through a 
determination that they incurred cancer that was at least as likely as not related to employment at a 
DOE facility.  42 U.S.C. §§ 7384l(14), 7384l(9)(B)(ii)(II).  To be included in the SEC, a DOE 
employee, DOE contractor employee, or atomic weapons employee must have been employed for an 
aggregate of 250 work days before February 1, 1992, at a gaseous diffusion plant located in Paducah, 
Kentucky, Portsmouth, Ohio, or Oak Ridge, Tennessee, or employed before January 1, 1974, by the 
DOE or a DOE contractor or subcontractor on Amchitka Island, Alaska, and exposed to ionizing 
radiation in the performance of duty related to the Long Shot, Milrow, or Cannikin underground 
nuclear tests.  42 U.S.C. § 7384l(14).  To qualify as a covered employee with cancer, members of the 



SEC need only establish that they contracted a "specified cancer," designated in § 7384l(17) of the 
EEOICPA, after beginning employment at a DOE facility or atomic weapons employer facility.

While the EEOICPA does not contain a specific definition of a DOE contractor, it does contain a 
definition of a DOE contractor employee that, in effect, defines what a DOE contractor is.  Section 
7384l(11) of the EEOICPA defines a DOE contractor employee as:

(A)  An individual who is or was in residence at a Department of Energy facility as a 
researcher for one or more periods aggregating at least 24 months.
(B)  An individual who is or was employed at a Department of Energy facility by

(i)  an entity that contracted with the Department of Energy to provide 
management and operating, management and integration, or 
environmental remediation at the facility; or 
 
(ii)  a contractor or subcontractor that provided services, including 
construction and maintenance, at the facility.

The question presented in this case is whether [Employee], an employee of the State of Alaska, was, 
during the time he spent on Amchitka Island, providing management and operation, management and 
integration or environmental remediation services under a contract between the DOE and the State of 
Alaska.

The undersigned notes that the Atomic Energy Commission’s Managers Completion Report refers to 
the State of Alaska as a prime contractor for work on Milrow and Cannikin.  The work to be performed 
under that contract consisted of police protection.

According to Don Lowell, [Employee]’s supervisor at the time of his assignment to Amchitka Island, 
your father was not an employee of any contractor or the AEC at the time of his visit to Amchitka 
Island.  Rather, he was an invited guest of the AEC requested to witness the atomic testing as a 
representative of the governor of Alaska.  

The preponderance of the evidence in this case supports the conclusion that [Employee] was on 
Amchitka Island for the sole purpose of witnessing the atomic testing as a representative of the 
governor of Alaska.  While the DOE indicated that [Employee] was issued a dosimetry badge on three 
occasions, such evidence may be used to establish that he was present on Amchitka Island, not to 
establish that he was a covered DOE employee.  Therefore, [Employee]’s presence on Amchitka Island
was to perform work for the State of Alaska, as a representative of the governor, and not pursuant to a 
contract between the DOE and the State of Alaska.  

It is the claimant’s responsibility to establish entitlement to benefits under the EEOICPA.  The 
EEOICPA regulations at § 30.111(a) state that the claimant bears the burden of proving by a 
preponderance of the evidence, the existence of each and every criterion under any compensable claim 
category set forth in § 30.110.  Proof by a preponderance of the evidence means that it is more likely 
than not that the proposition to be proved is true.  Subject to the exceptions expressly provided in the 
Act and regulations, the claimant also bears the burden of providing the Office of Workers’ 
Compensation Programs all written medical documentation, contemporaneous records, or other records
and documents necessary to establish any and all criteria for benefits set forth in the regulations.  See 
20 C.F.R. § 30.111(a).



Although you submitted medical evidence to show a covered illness manifested by squamous cell 
carcinoma of the hypopharynx, the evidence of record is insufficient to establish that [Employee] 
engaged in covered employment.  Therefore, your claims must be denied for lack of proof of covered 
employment under the EEOICPA.

Seattle, Washington

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch  

EEOICPA Fin. Dec. No. 37277-2006 (Dep’t of Labor, June 27, 2006)

NOTICE OF FINAL DECISION

This is a decision of the Final Adjudication Branch concerning your claim for compensation under the 
Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 U.S.C. § 
7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claim is accepted for 
$150,000 under Part B of the Act and medical benefits for colon cancer under Part B and Part E of the 
Act.  Your claim for pancreatic cancer is denied under Part B and deferred pending further development
under Part E of the Act.  

STATEMENT OF THE CASE

On October 17, 2002, you filed a Form EE-1 (Claim for Benefits under EEOICPA) under Part B of the 
Act and a Form DOE F. 350.2 (Request for Review by Physicians Panel) under Part E (formerly Part 
D) of the Act.  You stated that you were diagnosed with colon cancer and pancreatic cancer.  You 
submitted a November 28, 1995 pathology report (based on a November 27, 1995 biopsy), signed by 
Janet D. Allen, M.D., providing a diagnosis of colon cancer.  You also submitted a March 8, 1988 
pathology report, signed by Katherine Tabatowski, M.D., providing diagnoses of chronic pancreatitis 
and cystadenoma, and a December 6, 1995 discharge summary, signed by Kenneth Miller, M.D., 
providing a diagnosis of cystadenoma.

You also submitted a Form EE-3, Employment History, in which you stated that you worked as a 
radiation safety superintendent in criticality and health physics for Tennessee Eastman Corporation and
Union Carbide, contractors at the Y-12 Plant in Oak Ridge, Tennessee, from November 5, 1943 to 
February 29, 1984.  On the Form EE-3, you stated that you “provided plant with safety limits and 
procedures relating to activity with enriched uranium” and “visited production and maintenance areas 
in my daily of monitoring (sic) enriched uranium—often holding it in my hands.”  The Oak Ridge 
Institute for Science and Education (ORISE) data base confirmed you worked at the Y-12 Plant from 
November 5, 1943 to February 29, 1984.  Your job titles include trainee #1, worked from November 5, 
1943 to April 15, 1944; technical assistant from April 16, 1944 to May 13, 1944; process foreman from
May 14, 1944 to August 19, 1944; technical supervisor from August 20, 1944 to June 2, 1945; process 
engineer from June 3, 1945 to March 23, 1946; industrial hygienist from March 24, 1946 to May 3, 
1947; and engineer from May 4, 1947 to August 31, 1947.  

In a draft summary of the Computer Assisted Telephone Interview (CATI) with the National Institute 
for Occupational Safety and Health (NIOSH), you described your duties as “Casting, forming, 



machining, and inspection of large natural uranium parts.  Chemical and mechanical operations:  
conversion to metal—highly enriched uranium.  Waste recovery and processing.”  You indicated you 
worked in all locations, including buildings 9212 and 9206. 

Effective September 24, 2005, the Department of Health and Human Services designated certain 
employees of the Y-12 facility in Oak Ridge, Tennessee as members of the Special Exposure Cohort 
(SEC), based on work performed in uranium enrichment operations, or other radiological activities at 
the Y-12 Plant, for the period from March 1943 through December 1947.  

The district office received your written confirmation dated February 15, 2006, that you had not filed 
or received any settlement or award from a law suit or workers’ compensation claim in connection with
the accepted condition.  

On February 22, 2006, the Seattle district office issued a recommended decision to accept your claim 
concluding that you were entitled to compensation in the amount of $150,000 and medical benefits.  
On March 8, 2006, the Final Adjudication Branch received your written confirmation that you waived 
your right to object to any of the findings of fact and/or conclusions of law contained in the 
recommended decision.

FINDINGS OF FACT

1.  On October 17, 2002, you filed a Form EE-1 and a Request for Review by Physicians Panel for 
colon cancer and pancreatic cancer.

2.  You were diagnosed with colon cancer on a November 27, 1995.  You also diagnosed with chronic 
pancreatitis and cystadenoma.

3.  You worked at the Y-12 plant in Oak Ridge, Tennessee, for TEC and Union Carbide from November
5, 1943 to February 29, 1984.  Your job titles include trainee #1, worked from November 5, 1943 to 
April 15, 1944; technical assistant from April 16, 1944 to May 13, 1944; process foreman from May 
14, 1944 to August 19, 1944; technical supervisor from August 20, 1944 to June 2, 1945; process 
engineer from June 3, 1945 to March 23, 1946; industrial hygienist from March 24, 1946 to May 3, 
1947; and engineer from May 4, 1947 to August 31, 1947.  

CONCLUSIONS OF LAW

On June 5, 2006, the Director of the Division of Energy Employees Occupational Illness Compensation
(DEEOIC) issued a bulletin establishing supplemental guidance for processing claims for the SEC class
for the Y-12 Plant, March 1943 to December 1947.[1]  This directive supplements the guidance 
provided in EEOICPA Bulletin 06-04 (issued November 21, 2005) for evaluating evidence of uranium 
enrichment operations or other radiological activities for the Y-12 SEC class.  

The DEEOIC accepts that certain positions were affiliated with uranium enrichment operations at Y-12 
Plant.  While your job titles are not included in the list, the list is not all-inclusive.  The DEEOIC notes 
that certain process descriptions are associated with uranium enrichment operations.  EEOICPA 
Bulletin No. 06-11 (issued June 5, 2006) provides examples of these processes, including uranium 
processing, chemical conversion, and uranium recovery.  Your description of your job duties shows that
you were involved in all of these processes.  Furthermore, you stated that you performed work in 

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/37277-2006.htm#_ftn1


buildings 9212 and 9206, both buildings listed as locations involving uranium enrichment activities 
(specifically, product processing and uranium recovery).  Therefore, there is sufficient evidence linking
you to uranium enrichment operations or other radiological activities. 

You worked in uranium enrichment activities or other radiological activities at Y-12 for more than 250 
work days.  Therefore, you qualify as a member of the SEC.  As a member of the SEC who was 
diagnosed with colon cancer, which is a “specified cancer” pursuant to 42 U.S.C. § 7384l(17)(A) and 
20 C.F.R. § 30.5(ff)(5)(iii)(M) and constitutes an “occupational illness” under 42 U.S.C. § 7384l(15), 
you qualify for benefits as a “covered employee with cancer.”  42 U.S.C. § 7384l(9).  Therefore, you 
are entitled to $150,000 for your colon cancer.  42 U.S.C. § 7384s(a).

You were an employee of Department of Energy (DOE) contractors at a DOE facility.  42 U.S.C. §§ 
7384l(11), 7384l(12).  A determination under Part B of the Act that a DOE contractor employee is 
entitled to compensation under that part for an occupational illness is treated as a determination that the
employee contracted that illness through exposure at a DOE facility.  42 U.S.C. § 7385s-4(a).  
Therefore, you are a covered DOE contractor employee with a covered illness.  42 U.S.C. §§ 7385s(1), 
7385s(2).

Therefore, you are entitled to medical benefits for colon cancer effective October 17, 2002.  42 U.S.C. 
§§ 7384t, 7385s-8.

The medical evidence shows that you were diagnosed with chronic pancreatitis and cystadenoma, not 
pancreatic cancer.  Therefore, your claim for benefits for pancreatic cancer is denied since you have 
submitted insufficient evidence to establish that you were diagnosed with pancreatic cancer.  20 C.F.R. 
§ 30.211.

Jacksonville, Florida

Mark Stewart

Hearing Representative

[1] EEOICPA Bulletin No. 06-11 (issued June 5, 2006).

EEOICPA Fin. Dec. No. 48688-2005 (Dep’t of Labor, September 14, 2005)

REMAND ORDER

This is a decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended.
 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the case is remanded to the Cleveland district
office.    

STATEMENT OF THE CASE

On July 23 2005, the Cleveland district office issued a recommended decision which concluded that 
you were entitled to benefits under 42 U.S.C. § 7384s of the EEOICPA, because your  employment at 
the Iowa Army Ammunition Plant (IAAP) qualified you for benefits as a member of a Special 



Exposure Cohort (SEC).

On your Form EE-3 (Employment History), you indicated that you worked for Silas Mason at the 
IAAP from October 1966 to December 1974.  You further indicated that you performed duties at the 
IAAP on Lines 3A, 6 and 7.  

Effective June 19, 2005, the following class of employees was added to the SEC: employees of the 
DOE or DOE contractors or subcontractors employed by the Iowa Ordnance Plant (Iowa Army 
Ammunition Plant), Line 1, during the period March 1949 through 1974 who were employed for a 
number of work days aggregating at least 250 work days either solely under this employment or in 
combination with work days within the parameters (excluding aggregate work day requirements) 
established for other classes of employees in the SEC.  70 Fed. Reg. 37409 (June 29, 2005)  This class 
of employee eligible for the SEC designation has been further described to include all workers and 
activities involved in AEC operations at IAAP.

Duties performed on Line 3A at the IAAP involve the loading, assembling and packing operations for 
artillery and mortar rounds.  Duties performed on Line 6 at the IAAP involve the production, storage 
and shipping of detonators, relays, and hand grenade fuses.  Duties performed on Line 7 at the IAAP 
involve assembling and pack operation where artillery primers, rocket igniters and time fuses were 
assembled for World War II and the Korean War.  The Department of Energy (DOE) verified your 
employment at the IAAP from October 12, 1966 through December 6, 1974.  There is no evidence to 
support that the duties performed on Lines 3A, Line 6 or Line 7 at the IAAP involve Atomic Energy 
Commission (AEC) activities as required by the IAAP SEC designation.  Your employment during the 
relevant time period was on Lines 3A, 6 and 7 at the IAAP and cannot be considered in calculating the 
required 250 days needed for IAAP SEC status.  You have not alleged employment at IAAP in AEC 
operations. 

Therefore, the case must be remanded to the district office for further development of employment 
evidence that might establish your employment for 250 days on AEC activities at the IAAP during the 
relevant time period. If no such evidence is available, the entire case file must be forwarded the 
National Institute for Occupational Safety and Health (NIOSH) in order to reconstruct the radiation 
dose received in the course of employment.  Upon completion of the NIOSH Dose Reconstruction, the 
district office will determine whether the employee’s cancer was “at least likely as not” due to exposure
to radiation at a DOE facility.

Therefore, the final decision is vacated and the case is returned to the district office for further 
development.

Washington, DC

Curtis Johnson

Hearing Representative

EEOICPA Fin. Dec. No. 54503-2004 (Dep’t of Labor, September 23, 2004)

NOTICE OF FINAL DECISION



This is the decision of the Final Adjudication Branch concerning your claims for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claims are accepted.

STATEMENT OF THE CASE

On February 20, 2004, [Claimant 1] filed a Form EE-2, Claim for Survivor Benefits under the 
EEOICPA.  On March 12, 2004, [Claimant 2] filed a Form EE-2, Claim for Survivor Benefits under 
the EEOICPA.  Your claims were based, in part, on the assertion that your father was an employee of a 
Department of Energy (DOE) contractor at a DOE facility.  You stated on the Forms EE-2 that you 
were filing for the employee’s colon cancer.  

On the Form EE-3, Employment History, you stated the employee was employed by F. H. McGraw at 
the gaseous diffusion plant (PGDP) in Paducah, Kentucky for the period of 1951 to 1953. The district 
office verified this employment as July 1, 1952 through December 22, 1953.  The medical evidence 
established that the employee was diagnosed with colon cancer on 

January 29, 1985.

On August 17, 2004, the Jacksonville district office issued a decision recommending that you, as 
eligible survivors of the employee, are entitled to compensation in the amount of $75,000 each, for the 
employee’s colon cancer.  You each submitted written notification that you waive any and all objections
to the recommended decision.  [Claimant 2] also submitted comments about the recommended 
decision, concerning M.W. Kellogg.  F.H. McGraw was the prime contractor at the PGDP, while 
Kellogg would have held subcontractor status.  Both companies held contracts with the Department of 
Energy, and sufficient employment with either of the companies qualifies the employee for SEC 
membership.

In order for the employee to qualify as a member of the Special Exposure Cohort (SEC) under § 
7384l(14)(A) of the Act, the following requirements must be satisfied:

(A) The employee was so employed for a number of work days aggregating at least 250 work 
days before February 1, 1992, at a gaseous diffusion plant located in Paducah, Kentucky, 
Portsmouth, Ohio, or Oak Ridge, Tennessee, and, during such employment - -

(i) was monitored through the use of dosimetry badges for exposure at the 
plant of the external parts of employee’s body to radiation; or

(ii) worked in a job that had exposures comparable to a job that is or was 
monitored through the use of dosimetry badges.

By way of social security records, employment records, and affidavits, the Final Adjudication Branch 
confirmed the employee was employed at the PGDP from at least July 1, 1952[1] to December 22, 
1953.  This fulfills the requirement of 250 work days prior to February 1, 1992.

You indicated on the EE-3 (Employment History) that you did not know whether your father wore a 
dosimetry badge.  According to the Department of Energy sponsored report entitled Exposure 
Assessment Project at Paducah Gaseous Diffusion Plant, released in December 2000, Section 4.2.1.1 



External Dosimeters states:   “Prior to 1961, select groups of employees considered to have the 
potential for radiation exposures were issued film badges.  After [July 1] 1960, all employees were 
issued two combination security/film badges.”  Because the period of your father’s employment fell 
within the time that some or all employees at the Paducah GDP were issued dosimetry badges, I find 
that the employee’s employment at the Paducah GDP satisfies the requirements under § 7384l(14)(A) 
of the Act.  42 U.S.C. §7384l(14)(A).

FINDINGS     OF FACT

1.  On February 20, 2004, [Claimant 1] filed a Form EE-2, Claim for Survivor Benefits under the 
EEOICPA.  On March 12, 2004, [Claimant 2] filed a Form EE-2, Claim for Survivor Benefits under 
the EEOICPA.  

2.  The medical evidence is sufficient to establish that the employee was diagnosed with colon cancer 
on January 29, 1985, more than five years after the first exposure to occupational radiation.

3.  Colon cancer is a specified cancer under § 7384l(17)(A) of the Act and § 30.5(dd)(5)(iii)(M) of the 
implementing regulations.  42 U.S.C. § 7384l(17)(A), 

20 C.F.R. § 30.5(dd)(5)(iii)(M).

4.  The employee was employed at the PGDP from at least July 1, 1952 through December 22, 1953.  
The employee is a covered employee as defined in § 7384l(1) of the Act.  42 U.S.C. § 7384l(1).

5.  In proof of survivorship, you submitted death certificates, a divorce decree, birth certificates and 
documentation of name changes.  Therefore, you have established that you are survivors as defined by 
§ 30.5(ee) of the implementing regulations.  20 C.F.R. § 30.5(ee).

6.  The employee is a member of the Special Exposure Cohort, as defined in § 7384l(14)(A) of the Act.
 42 U.S.C. § 7384l(14)(A).

7.  The Jacksonville district office issued the recommended decision on August 17, 2004. 

8.  You each submitted written notification that you waive any and all objections to the recommended 
decision.  

CONCLUSIONS     OF LAW

I have reviewed the record on this claim and the recommended decision issued by the Jacksonville 
district office on August 17, 2004.  I find that the employee is a member of the Special Exposure 
Cohort, as that term is defined in the Act; and that the employee’s colon cancer is a specified cancer 
under the Act.  42 U.S.C. §§ 7384l(14)(A), 7384l(17)(A)

I find that the recommended decision is in accordance with the facts and the law in this case, and that 
you are each entitled to one-half of the maximum $150,000 award, in the amount of $75,000 each, 
pursuant to the Act.  42 U.S.C. §§ 7384s(a), 7384s(e)(1)(B).  

Jacksonville, FL



Sidne M. Valdivieso

Hearing Representative

[1] In accordance with the Federal (EEOICPA) Procedure Manual, Chapter 2-500.3a(2) (June 2002), if the claimant 
qualifies for inclusion in the SEC on the basis of working at a GDP, but has not indicated having worn a dosimeter on the 
EE-3 form, the DOL will be required to determine whether the claimant had exposure within a time period during which 
his/her exposure was comparable to a job that is or was monitored through the use of dosimetry badges.  For the PGDP, the 
comparison dates of employment are 7/52 through 2/1/92.  Therefore, the accepted beginning date of employment in this 
case is 7/1/52. 

EEOICPA Fin. Dec. No. 72524-2006 (Dep’t of Labor, April 13, 2006)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claim is accepted in 
part and deferred in part.  A determination of your eligibility for wage-loss and impairment benefits is 
pending further development by the district office.  A copy of this decision has been provided to your 
authorized representative.

STATEMENT OF THE CASE

On October 5, 2005, you filed a Form EE-1, Claim for Benefits under the EEOICPA, for breast cancer. 
A pathology report and other supporting medical records establish that you were diagnosed with cancer
of the right breast on April 3, 1985.  On the Form EE-1, you indicated that you were a member of the 
Special Exposure Cohort (SEC).

On the Form EE-3, Employment History, you stated you were employed as a laboratory worker by 
Tenessee Eastman Corporation at the Y-12 plant for the period of November 1, 1942 through August 6, 
1945.  The district office verified that you worked for Tenessee Eastman Corporation at the Y-12 plant 
for the period of November 22, 1944 through October 31, 1945 and were issued dosimetry badge 
number [Badge number].  

This period of employment equates to 49 work weeks.  You submitted a contemporaneous copy of the 
Tennessee Eastman Corporation’s Employees’ Guidebook that states that the schedule at the Y-12 plant 
was six eight-hour shifts per week.  This six day workweek was substantiated in a letter from 
[Employee’s co-worker], a chemist at the Y-12 plant during 1944 and 1945. [Employee’s co-worker] 
asserted that this work schedule was necessitated by a 24 hours a day 7 days a week effort to produce 
every possible milligram of U-235.  

The Department of Energy provided evidence that your duties at Y-12 were in the laboratory as an 
assistant lab technician and as an analyst.  The letter from [Employee’s co-worker] confirmed that this
lab work involved applying analytic procedures required to account for U in the process streams in the 
plant and analyses for the total uranium content of various samples.

On March 2, 2006 the Jacksonville district office issued a recommended decision to accept your claim 
for compensation in the amount of $150,000.00 and medical benefits for cancer of the right breast.  



This decision was based on a finding by the district office that you are a member of the SEC and that 
you were diagnosed with a specified cancer. 

On March 8, 2006 the Final Adjudication Branch received written notification that you waived any and 
all objections to the recommended decision.  

FINDINGS OF FACT

1.  You filed a Form EE-1, Claim for Benefits under the EEOICPA, on October 5, 2005.

2.  You were diagnosed with breast cancer on April 3, 1985.

3.  You were employed at the Y-12 plant from November 22, 1944 through October 31, 1945    and 
while employed you worked six eight hour shifts per week.

4.  You were employed in the laboratory where your duties involved radiological activities and you 
were issued a dosimetry badge in 1944.

5.  On March 2, 2006 the Jacksonville district office issued a recommended decision. 

CONCLUSIONS OF LAW

I have reviewed of the evidence of record and the recommended decision.

To qualify as a member of the SEC at the Y-12 facility under the Act, the following requirements must 
be satisfied: 

Department of Energy (DOE) employees or DOE contractor or subcontractor employees who worked 
in uranium enrichment operations or other radiological activities at the Y-12 facility in Oak Ridge, 
Tennessee from March 1943 through December 1947 and who were employed for a number of work 
days aggregating at least 250 work days, either solely under this employment or in combination with 
work days within the parameters (excluding aggregate work day requirements) established for other 
classes of employees included in the SEC.  EEOICPA Bulletin No. 06-04 (issued November 21, 2005).

The evidence shows that you worked at the Y-12 facility from November 22, 1944 through October 31,
1945 and were assigned a work schedule of six eight hour shifts per week during this employment. 
This employment equals more than 250 workdays at Y-12 between March 1943 and December 1947.  
You worked in a job that involved analyzing uranium content and accounting for uranium in the 
process stream. You wore a dosimetry badge during the time of your employment. This employment 
qualifies as a radiological activity. You qualify as a member of the SEC.  42 U.S.C. § 7384l(14)(C)(i).

Your breast cancer is a specified cancer as defined by the Act and implementing regulations.  42 U.S.C.
§ 7384l(17)(A); 20 C.F.R. § 30.5(ff)(5)(iii)(B) (2005).  

Therefore, I conclude that you are entitled to $150,000 and medical benefits effective October 5, 2005, 
for breast cancer, pursuant to the Act.  42 U.S.C. §§ 7384s(a), 7384t.

I have reviewed the evidence of record and the recommended decision.



You were an employee of a DOE contractor at a DOE facility.  42 U.S.C. §§ 7384l(11), 7384l(12).  A 
determination under Part B of the Act that a DOE contractor employee is entitled to compensation 
under that part for an occupational illness is treated as a determination that the employee contracted 
that illness through exposure at a DOE facility.  42 U.S.C. § 7385s-4(a).  Therefore, you are a covered 
DOE contractor employee with a covered illness.  42 U.S.C. §§ 7385s(1), 7385s(2).  

Therefore, I hereby conclude that you are entitled to medical benefits for breast cancer under Part E of 
the Act effective October 5, 2005.  42 U.S.C. § 7385s-8.

Jacksonville, FL

Douglas J. Helsing

Hearing Representative

EEOICPA Fin. Dec. No. 72816-2007 (Dep’t of Labor, April 7, 2008)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch (FAB) concerning the claimant’s claims for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the recommended 
decision to deny the claims is reversed and both claims for survivor benefits under Part B of EEOICPA 
are accepted.  

STATEMENT OF THE CASE

On October 11, 2005, [Claimant #1 and Claimant #2] filed claims for survivor benefits under Parts B 
and E of EEOICPA as the children of [Employee], hereinafter referred to as the employee.  [Claimant 
#1 and Claimant #2] identified gall bladder and skin cancers and gastrointestinal hemorrhage as the 
claimed conditions for the employee.  On June 15, 2006, FAB issued a final decision, finding that 
[Claimant #1 and Claimant #2] were not covered children as defined under Part E of EEOICPA.  
Therefore, their claims for survivor benefits under Part E were denied.

[Claimant #1] stated on the Form EE-3 that the employee was employed as a carpenter at the Nevada 
Test Site[1] from 1940 to 1961.  The Department of Energy (DOE) verified the employee’s 
employment as a carpenter with Reynolds Electrical and Engineering from March 12, 1953 to April 17,
1953, and from April 30, 1957 to July 19, 1957 at the Nevada Test Site.  

[Claimant #1 and Claimant #2] submitted a death certificate, which indicated the employee died on 
February 5, 1987, that the cause of death was gastrointestinal hemorrhage, and that he was widowed at 
the time of his death.  A death certificate for [Employee’s Child], father’s name was [Employee], was 
submitted.  [Claimant #1] submitted a birth certificate, which indicated the employee was her father.  
A birth certificate for [Claimant #2] indicated the employee was his father.  An Order for Name 
Change dated May 16, 1979 indicated that [Claimant #2]’s name was changed to [Claimant #2].

A March 10, 1987 autopsy report, from Drs. Stephen Ovanessoff and Roy I. Davis, indicated a final 
autopsy diagnosis of hepatocellular carcinoma with direct invasion of the gallbladder.



To determine the probability of whether the employee sustained his cancer in the performance of duty, 
the district office referred the case to the National Institute for Occupational Safety and Health 
(NIOSH) for radiation dose reconstruction.  The dose reconstruction was based on the periods of 
employment at the Nevada Test Site from March 12, 1953 to April 17, 1953 and from April 30, 1957 to
July 19, 1957.  On July 3, 2007 and August 12, 2007, respectively, [Claimant #1 and Claimant #2] 
signed Form OCAS-1 indicating that they had reviewed the NIOSH Draft Report of Dose 
Reconstruction and agreed that it identified all of the relevant information that they provided to 
NIOSH. 

The district office received the final NIOSH Report of Dose Reconstruction dated August 24, 2007.  
The district office used the information provided in this report to determine that there was a 15.57% 
probability that the employee’s liver cancer was caused by radiation exposure at the Nevada Test Site.

On August 31, 2007, the Seattle district office issued a recommended decision finding that the 
employee’s cancer was not “at least as likely as not” caused by employment at the Nevada Test Site.  
Therefore, the district office concluded that [Claimant #1 and Claimant #2] were not entitled to 
compensation under Part B of EEOICPA.

OBJECTIONS

On October 10, 2007, FAB received [Claimant #2]’s October 10, 2007 objection to the recommended 
decision and request for an oral hearing.  On January 8, 2008, a hearing was held to hear the objections 
of [Claimant #1 and Claimant #2].  However, the equipment to record the hearing malfunctioned and 
another hearing was held by telephone on February 20, 2008.  

During the January 8, 2008 hearing, [Claimant #2] submitted a four-page letter in support of his 
objections.  This letter was read at both the January 8, 2008 and February 20, 2008 hearings.  One of 
his objections was regarding the finding that [Claimant #1 and Claimant #2] were not “covered” 
children as that term is defined under Part E of EEOICPA.  With reference to this objection, FAB 
issued a final decision, finding that [Claimant #1 and Claimant #2] were not “covered” children as 
defined under Part E.  Therefore, their claims for survivor benefits under Part E were denied.  After 
FAB has issued a final decision pursuant to 20 C.F.R. § 30.316, only the Director for Division of 
Energy Employees Occupational Illness Compensation may reopen a claim and return it to FAB for 
issuance of new decision.  20 C.F.R. § 30.320.  There is no intervening Director’s Order regarding 
[Claimant #1 and Claimant #2]’s claims for survivor benefits under Part E of EEOICPA.  Therefore, 
no new final decision will be issued on their claims for benefits under Part E.

During the February 20, 2008 hearing, [Claimant #1] indicated that the employee lived on site during 
his employment at the Nevada Test Site.  In support of this statement, she indicated that the employee 
“made a custom or habit of staying at a camp site near his work place if the distance was too far to 
travel.”  In addition, she indicated that the employee had an old truck and that it was always breaking 
down.

Effective July 26, 2006, the Secretary of Health and Human Services designated certain employees of 
the Nevada Test Site in Mercury, Nevada as members of the Special Exposure Cohort (SEC), who were
employed for a number of work days aggregating at least 250 work days, either solely under this 
employment or in combination with work days of employment occurring within the parameters 
established for classes of employees included in the SEC, based on work performed for the period from



January 27, 1951 to December 31, 1962.

As noted above, DOE verified the employee’s employment as a carpenter with Reynolds Electrical and 
Engineering from March 12, 1953 to April 17, 1953 and from April 30, 1957 to July 19, 1957 at the 
Nevada Test Site.  However, in a review of records from DOE a Personnel Action Slip from Reynolds 
Electrical and Engineering was found that indicated a date of hire of April 3, 1957.  A July 19, 1957 
Radiation Exposure memo indicated that the employee was exposed to radiation from April 3, 1957 to 
June 30, 1957.  Based upon the foregoing information, the correct periods of employment are March 
12, 1953 to April 17, 1953 and from April 3, 1957 to July 19, 1957.  In addition, the following 
documents were submitted by DOE:

1. A March 12, 1953 application for employment, which indicated a home address in Las Vegas, 
Nevada and a temporary address in Mercury, Nevada. 

2. A May 3, 1957 application for employment, which indicated a home address in Las Vegas, 
Nevada and a temporary address in Mercury, Nevada. 

3. A June 17, 1957 accident report indicated a mailing address in Mercury, Nevada. 

Pursuant to EEOICPA Bulletin No. 06-16 (issued September 12, 2006), if the employee was present 
(either worked or lived) on site at the Nevada Test Site for a 24-hour period in a day, the claims 
examiner is to credit the employee with the equivalent of three (8-hour) work days.  If there is evidence
that the employee was present on site at the Nevada Test Site for 24 hours in a day for 83 days, the 
employee would have the equivalent of 250 work days and would meet the 250 work day requirement 
for the SEC.  In addition, the Nevada Test Site includes the town of Mercury, which is located in the 
southwest corner of the site.  

The preponderance of evidence of record establishes that the employee lived and worked at the Nevada
Test Site from March 12, 1953 to April 17, 1953 and from April 3, 1957 to July 19, 1957.  These 
periods represent a total of 101 work days.  Crediting the employee with three days of exposure for 
each day worked, the employee would have had 303 days of exposure during the periods from March 
12, 1953 to April 17, 1953 and from April 3, 1957 to July 19, 1957.

There were other objections to the denial of survivor benefits under Part B of EEOICPA; however, they
are not being addressed because the evidence of record is sufficient to accept [Claimant #1 and 
Claimant #2]’s claims for survivor benefits under Part B of EEOICPA.

On their claims for survivor benefits, [Claimant #1 and Claimant #2] indicated that neither they nor 
the employee had filed any lawsuits or received any settlements or awards for the employee’s claimed 
condition.  In addition, [Claimant #1 and Claimant #2] indicated that there are no other living 
children of the employee.

After considering the evidence of record, FAB hereby makes the following:

FINDINGS OF FACT

1. [Claimant #1 and Claimant #2] filed claims for survivor benefits under Parts B and E of 
EEOICPA. 



2. On June 15, 2006, FAB issued a final decision, finding that [Claimant #1 and Claimant #2] 
were not “covered” children as defined under Part E of EEOICPA.  

3. The employee was employed and lived at the Nevada Test Site for at least 250 workdays, by 
Reynolds Electrical and Engineering, from March 12, 1953 to April 17, 1953 and from April 30,
1957 to July 19, 1957.  

4. The employee was first diagnosed liver cancer on February 5, 1987. 

5.  The employee was widowed on his February 5, 1987 date of death. 

6. [Claimant #1 and Claimant #2] are the surviving children of the employee. 

Based on these facts, the undersigned hereby makes the following:

CONCLUSIONS OF LAW

Section 30.316(b) of the EEOICPA regulations provides that “if the claimant objects to all or part of the
recommended decision, the FAB reviewer will issue a final decision on the claim after either the 
hearing or the review of the written record, and after completing such further development of the case 
as he or she may deem necessary.”  20 C.F.R. § 30.316(b).  The undersigned has reviewed the record, 
including [Claimant #1 and Claimant #2]’s objections, and concludes that no further investigation is 
warranted.

On July 12, 2006, the Secretary of Health and Human Services designated the following class of 
employees as an addition to the SEC:  “Department of Energy (DOE) employees or DOE contractor or 
subcontractor employees who worked at the Nevada Test Site in Mercury, Nevada from January 27, 
1951 to December 31, 1962 and who were employed for a number of work days aggregating at least 
250 work days, either solely under this employment or in combination with work days of employment 
occurring within the parameters (excluding aggregate work day requirements) established for other 
classes of employees included in the SEC.”  This designation became effective July 26, 2006.  See 71 
Fed. Reg. 44298 (August 4, 2006). 

The evidence of record supports that the employee worked for a DOE contractor and lived at the 
Nevada Test Site in excess of 250 workdays from March 12, 1953 to April 17, 1953 and from April 3, 
1957 to July 19, 1957, which is during the relevant period of the SEC class.  This employment qualifies
him for inclusion within the SEC.  As a member of the SEC who was diagnosed with liver cancer, 
which is a “specified cancer” pursuant to 20 C.F.R. § 30.5(ff) and constitutes an “occupational illness” 
under 42 U.S.C. § 7384l(15), he meets the definition of a “covered employee with cancer.”  42 U.S.C. 
§ 7384l(9).  [Claimant #1 and Claimant #2] are the employee’s only eligible surviving beneficiaries, 
as defined at 42 U.S.C. § 7384s(e)(1)(B).  As an eligible survivor of a “covered employee with cancer, 
I conclude that their claims for survivor benefits should be accepted and that [Claimant #1 and 
Claimant #2] are each entitled to $75,000.00 for a total of $150,000.00 in compensation benefits under
Part B of EEOICPA.   

Washington, DC

Tom Daugherty



Hearing Representative

Final Adjudication Branch

[1] The Nevada Test Site is a DOE facility from 1951 to present according to the DOE Facility List 
(http://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist/findfacility.cfm). 

EEOICPA Fin. Dec. No. 82961-2008 (Dep’t of Labor, March 27, 2008)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning the above claims for 
compensation under Parts B and E of the Energy Employees Occupational Illness Compensation 
Program Act of 2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth 
below, FAB accepts and approves the claims for benefits [of Claimant #1, 2, 3, 4 and 5] under Part B 
for the employee’s epiglottis cancer, and awards compensation to those five persons in the total amount
of $150,000.00, to be divided equally.

Further, FAB also accepts the claim of [Claimant #5] under Part E, and awards her  additional 
compensation in the amount of $125,000.00.

STATEMENT OF THE CASE

On October 19, 2004, [Employee’s Spouse] filed a Form EE-2 with the Department of Labor claiming
for survivor benefits under Part B as the employee’s widow, and a request for review by Physicians 
Panel under former Part D with the Department of Energy (DOE), based on the conditions of throat 
cancer and emphysema with possible chronic beryllium disease.  The record includes a copy of 
[Employee]’s death certificate indicating he died on September 1, 1990 due to acute 
bronchopneumonitis, with a contributing factor of coronary artery disease.

[Employee’s Spouse] also submitted a Form EE-3 in which she alleged that [Employee] worked at the
Los Alamos National Laboratory (LANL) from 1970 to 1980.  DOE verified [Employee]’s 
employment at LANL as a security guard with the Atomic Energy Commission (AEC) from May 15, 
1972 to January 9, 1981, and as a part-time employee with the University of California, a DOE 
contractor, as a Casual Messenger/Driver, from August 23, 1973 to October 29, 1973.

On October 16, 2005, [Employee’s Spouse] died, and her claim was administratively closed.

On December 13, 2006, [Claimant #1] and [Claimant #2] each filed a Form EE-2 based on the 
employee’s throat cancer, and on January 4, 2007, [Claimant #3], [Claimant #4] and [Claimant #5] 
each filed a Form EE-2.  Each claimed benefits as the surviving child of [Employee].

[Claimant #2], [Claimant #3] and [Claimant #4] provided copies of their birth certificates showing 
they are the biological children of [Employee], and copies of their marriage certificates to document 
their changes in surname.  [Claimant #1] provided a copy of a birth certificate identifying her name as
[Claimant #1’s birth name] and her parents as [Claimant #1’s Father on her birth certificate] and 
[Claimant #1’s Mother on her birth certificate], a Certificate of Baptism identifying her parents as 
[Employee] and [Employee’s Spouse], letters from acquaintances stating that [Employee and 
Employee’s Spouse] were her biological parents and that she was adopted by her grandparents, and 



marriage certificates to document her change in surname.  The record contains adoption documents 
showing that [Claimant #5] was born on April 11, 1973, and was adopted by [Employee and 
Employee’s Spouse].

Medical documentation in the record includes a document from the New Mexico cancer registry that 
provides a diagnosis of cancer of the epiglottis on April 25, 1989; a January 11, 2005 letter from Dr. 
Charles McCanna, in which he indicated that [Employee] died from complications of epiglottis 
(throat) cancer; another letter from Dr. McCanna stating that the employee’s medical records are no 
longer available; and a letter from St. Vincent Hospital dated January 24, 2005, indicating that their 
records had been destroyed. 

On June 5, 2007, the Seattle district office referred the case to the National Institute for Occupational 
Safety and Health (NIOSH) to determine whether the employee’s cancer of the epiglottis was “at least 
as likely as not” related to his covered employment.  However, the case was returned on March 14, 
2008 so the district office could review it to determine if the employee was included in the designation 
by the Secretary of Health and Human Services (HHS) of certain LANL employees as an addition to 
the Special Exposure Cohort (SEC).

On September 11, 2007, FAB issued a final decision on the Part E claims of [Claimant #1], [Claimant
#2], [Claimant #3] and [Claimant #4], concluding that these claimants are not eligible “covered” 
children under Part E.

On March 14, 2008, the Seattle district office received information from a Department of Labor Health
Physicist (HP) on the question of whether cancer of the epiglottis is a “specified” cancer.  The HP 
stated the following:

Pharynx cancer is a specified cancer for SEC claims.  With regard to epiglottis cancer, the 
National Office recently reviewed medical evidence to determine whether the epiglottis is a part 
of the pharynx.  20 C.F.R. § 30.5(ff)(5)(iii)(E) indicates that pharynx cancer is a “specified 
cancer” under EEOICPA.  The National Cancer Institute (NCI) states that pharyngeal cancer is a 
cancer that forms in the tissues of the pharynx, and that the pharynx consists of the hollow tube 
inside the neck that starts behind the nose and ends at the top of the windpipe and esophagus.  
The National Office determined that because the location of the epiglottis is technically within 
the area encompassed by the pharynx, the epiglottis is a specified cancer.
On the same date, the district office issued a recommended decision to accept the claims [of Claimant 
#1, 2, 3, 4 and 5] under Part B based on the employee’s cancer of the epiglottis, and to also accept the 
claim of [Claimant #5] under Part E.  The district office concluded that [Employee] is a member of 
the SEC, that he was employed by a DOE contractor at a DOE facility, that he is a covered employee 
with a covered illness under Part E, and that he was diagnosed with epiglottis cancer, which is a 
“specified” cancer.  The district office also concluded that as his eligible survivors, [Claimant #1, 2, 3,
4 and 5] are entitled to compensation under Part B, in the total amount of $150,000.00, to be divided 
equally.  Further, the district office concluded that a determination that a DOE contractor employee and
qualified member of the SEC is entitled to compensation for an occupational illness under Part B is 
treated for purposes of Part E as a determination that the employee contracted that illness through 
exposure at a DOE facility, and since [Claimant #5]  was under the age of 18 at the time of 
[Employee]’s death, she is the only eligible survivor under Part E and is entitled to compensation in 
the amount of $125,000.00.



The claimants each indicated on their respective Forms EE-2 that neither they nor anyone in their 
family had ever filed for or received any proceeds from either a tort suit or a state workers’ 
compensation claim related to the employee’s epiglottis cancer, that they had never pled guilty to or 
been convicted of any charges connected with an application for or receipt of federal or state workers’ 
compensation, and that they did not know of any other persons who may also be eligible to receive 
compensation under EEOICPA as a survivor of [Employee].

On March 20, 2008, FAB received written notification from [Claimant #1, 2, 4 and 5], indicating that 
they waive all rights to file objections to the findings of fact and conclusions of law in the 
recommended decision.  On March 24, 2008, FAB received written notification from [Claimant #3], 
indicating she also waives all rights to file objections to the findings of fact and conclusions of law in 
the recommended decision.

After considering the evidence of record, FAB hereby makes the following:

FINDINGS OF FACT

1.      On December 13, 2006 [Claimant #1]and [Claimant #2]; and on January 4, 2007 [Claimant 
#3], [Claimant #4] and [Claimant #5] each filed a claim for survivor benefits under EEOICPA.
2.      [Employee] was diagnosed with epiglottis cancer on April 25, 1989.
3.      [Employee] died on September 1, 1990, due to acute bronchopneumonitis, with a contributing 
factor of coronary artery disease; which were complications of his epiglottis (throat) cancer.
4.      [Employee] worked at LANL as a security guard with the AEC from May 15, 1972 to January 9, 
1981, and with the University of California, as a Casual Messenger/Driver, from August 23, 1973 to 
October 29, 1973.  
5.      There is a causal connection between the employee’s death due to epiglottis cancer and his 
exposure to radiation and/or a toxic substance at a DOE facility.
6.      [Claimant #1, 2, 3, 4 and 5] are the eligible children of [Employee] under Part B.
7.      [Claimant #5] was 17 years of age at the time of [Employee]’s death.
8.      All five claimants indicated on their respective Form EE-2 that neither they nor anyone in their 
family had ever filed for or received any proceeds from a tort suit or a state workers’ compensation 
claim related to the employee’s epiglottis cancer, that they had never pled guilty to or been convicted of
any charges connected with an application for or receipt of federal or state workers’ compensation, and 
that they did not know of any other persons who may also be eligible to receive compensation under 
EEOICPA as a survivor of [Employee]. 

Based on the above-noted findings of fact, FAB hereby also makes the following:

CONCLUSIONS OF LAW

Section 30.316(a) of the regulations provides that, if the claimant waives any objections to all or part 
of the recommended decision, FAB may issue a final decision accepting the recommendation of the 
district office, either in whole or in part.  See 20 C.F.R. § 30.316(a).  All five claimants waived their 
right to file objections to the findings of fact and conclusions of law contained in the recommended 
decision issued on their claims.  

In order for him to be considered a covered Part B employee, the evidence must establish that 
[Employee] was diagnosed with an occupational illness incurred as the result of his exposure to silica, 



beryllium, or radiation, and those illnesses are cancer, beryllium sensitivity, chronic beryllium disease, 
and chronic silicosis.  See 42 U.S.C. § 7384l(15);  20 C.F.R. § 30.110(a).  Further, EEOICPA requires 
that the illness must have been incurred while the employee was “in the performance of duty” for DOE
or certain of its vendors, contractors, subcontractors, or for an atomic weapons employer.  See 42 
U.S.C. §§ 7384l(4)-(7), (9), and (11).

On June 22, 2007, the Secretary of HHS designated a new class of employees as an addition to the 
SEC, consisting of DOE employees or DOE contractor or subcontractor employees who were 
monitored or should have been monitored for radiological exposures while working in operational 
Technical Areas with a history of radioactive material use at LANL for a number of work days 
aggregating at least 250 work days from March 15, 1943 through December 31, 1975, or in 
combination with work days within the parameters established for one or more classes of employees in 
the SEC.  The new SEC class became effective on July 22, 2007.  

The employment evidence is sufficient to establish that [Employee] was employed at LANL for an 
aggregate of at least 250 work days, as a security guard, and therefore he is considered to be an eligible
member of the class of employees who worked at LANL from March 15, 1943 through December 31, 
1975 that was added to the SEC.  

[Employee] is a member of the SEC who was diagnosed with epiglottis cancer, which is cancer of a 
part of the pharynx (a “specified” cancer), more than 5 years after his initial exposure, and therefore he 
is a “covered employee with cancer.”   See 42 U.S.C. §§ 7384l(14)(C), 7384l(17), 7384l(9)(A) and 20 
C.F.R. § 30.5(ff)(5)(iii)(E).  Therefore, as the employee is now deceased, the five claimants are entitled 
to compensation in the total amount of $150,000.00, divided in equal shares of $30,000.00 each.  See 
42 U.S.C. § 7384s(a) and (e).

The statute provides that if a determination has been made that a DOE contractor employee is entitled 
to compensation for an occupational illness under Part B, such determination shall be treated, for 
purposes of Part E, as a determination that the employee contracted that illness through exposure at a 
DOE facility.  See 42 U.S.C. § 7385s-4(a).  Consequently, [Employee]’s illness is deemed to be a 
“covered illness” contracted through exposure to toxic substances at a DOE facility.  The medical 
evidence also establishes that epiglottis cancer was one of the causes of [Employee]’s death.  As the 
employee would have been entitled to compensation for his covered illness under Part E; and it is at 
least as likely as not that exposure to a toxic substance at a DOE facility was a significant factor in 
aggravating, contributing to, or causing the death of the employee, his eligible survivors would be 
entitled to compensation pursuant to 42 U.S.C. § 7385s-3(a)(1).  [Claimant #5] was 17 years of age at 
the time of [Employee]’s death, and is the only eligible survivor pursuant to § 7385s-3(d), and 
therefore she is entitled to compensation in the amount of $125,000.00.  See 42 U.S.C. §§ 7385s-3(a)
(1), 7385s-3(d).

Seattle, Washington

Keiran Gorny

Hearing Representative

Final Adjudication Branch 



Specified cancers

EEOICPA Fin. Dec. No. 1400-2002 (Dep’t of Labor, January 22, 2002)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA). 

On December 12, 2001, the Seattle District Office issued a recommended decision concluding that the
deceased covered employee was a member of the Special Exposure Cohort, as that term is defined in §
7384l(14)  of the EEOICPA, and that  you are entitled to compensation in the amount  of $150,000
pursuant to § 7384s of the EEOICPA as his survivor.  On December 17, 2001, the Final Adjudication
Branch received written notification from you waiving any and all  objections to the recommended
decision.

The undersigned has reviewed the evidence of record and the recommended decision issued by the
Seattle district office on December 12, 2001, and finds that:

In a report dated August 20, 1996, Dr. John Mues diagnosed the deceased covered employee with 
mixed squamous/adenocarcinoma of the lung.  The report states the diagnosis was based on the results 
of a thoracoscopy and nodule removal. Lung cancer is a specified disease as that term is defined in § 
7384l(17)(A) of the EEOICPA and 20 CFR § 30.5(dd)(2) of the EEOICPA regulations.

You stated in the employment history that the deceased covered employee worked for S.S. Mullins on 
Amchitka Island, Alaska from April 21, 1967 to June 17, 1969.  Nancy Shaw, General Counsel for the 
Teamsters Local 959 confirmed the employment by affidavit dated November 1, 2001.  The affidavit is 
acceptable evidence in accordance with § 30.111 (c) of the EEOICPA regulations.

Jeffrey L. Kotch[1], a certified health physicist, has advised it is his professional opinion that 
radioactivity from the Long Shot underground nuclear test was released to the atmosphere a month 
after the detonation on October 29, 1965. He further states that as a result of those airborne radioactive 
releases, SEC members who worked on Amchitka Island, as defined in EEOICPA § 7384l(14)(B), 
could have been exposed to ionizing radiation from the Long Shot underground nuclear test beginning 
a month after the detonation, i.e., the exposure period could be from approximately December 1, 1965 
through January 1, 1974 (the end date specified in EEOICPA, § 7384l(14)(B)).  He supports his 
opinion with the Department of Energy study, Linking Legacies, DOE/EM-0319, dated January 1997, 
which reported that radioactive contamination on Amchitka Island occurred as a result of activities 
related to the preparation for underground nuclear tests and releases from Long Shot and Cannikin.  
Tables 4-4 and C-1, on pages 79 and 207, respectively, list Amchitka Island as a DOE Environmental 
Management site with thousands of cubic meters of contaminated soil resulting from nuclear testing.

The covered employee was a member of the Special Exposure Cohort as defined in § 7384l(14)(B) of 
the EEOICPA and §§ 30.210(a)(2) and 30.213(a)(2) of the EEOICPA regulations.  This is supported by 
evidence that shows he was working on Amchitka Island for S.S. Mullins during the potential exposure
period, December 1, 1965 to January 1, 1974.

The covered employee died February 17, 1999.  Metastatic lung cancer was included as a immediate 



cause of death on the death certificate.

You were married to the covered employee August 18, 1961 and were his wife at the time of his death.  
You are the eligible surviving spouse of the covered employee as defined in § 7384s of the EEOICPA, 
as amended by the National Defense Authorization Act (NDAA) for Fiscal Year 2002 (Public Law 
107-107, 115 Stat. 1012, 1371, December 28, 2001.[2]

The undersigned hereby affirms  the award of $150,000.00 to  you as  recommended by the Seattle
District Office.

Washington, DC

Thomasyne L. Hill

Hearing Representative

[1] Jeffrey L. Kotch is a certified health physicist employed with the Department of Labor, EEOICP, Branch of Policies, 
Regulations and Procedures.  He provided his professional opinion in a December 6, 2001 memorandum to Peter Turcic, 
Director of EEOICP.

[2] Title XXXI of the National Defense Authorization Act for Fiscal Year 2002 amended the Energy Employees 
Occupational Illness Compensation Program Act.

EEOICPA Fin. Dec. No. 2597-2002 (Dep’t of Labor, July 8, 2003)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA). 

On June 6, 2003, the Jacksonville district office issued a decision recommending that you are entitled 
to medical benefits effective April 28, 2003 for colon cancer.

The district office referred the claims for skin cancer and cancer of the pyriform sinus to the National 
Institute for Occupational Safety and Health (NIOSH).  However, the pyriform sinus is part of the hypo
pharynx.  EEOICPA Bulletin No. 02-28, Effective September 5, 2002, further defines that the hypo 
pharynx is one of three parts of the pharynx.  The pharynx is a Special Exposure Cohort (SEC) cancer 
as defined in § 7384l(17)(A) of the Act, and § 30.5(dd)(5)(iii)(E) of the implementing regulations.  42 
U.S.C. § 7384l(17)(A), 20 C.F.R. § 30.5(dd)(5)(iii)(E).  Therefore, I find that [Employee] has cancer of
the pharynx, and is entitled to medical benefits for the treatment of pharynx cancer.  As the pyriform 
sinus (pharynx cancer) is an SEC cancer, there is no need for dose reconstruction by NIOSH.  The 
condition of skin cancer remains for dose reconstruction at NIOSH.

On June 16, 2003, the Final Adjudication Branch received your written notification that you waive any 
and all objections to the recommended decision.  I have reviewed the record on this claim and the 
recommended decision issued by the district office on June 6, 2003.  I find that you are a member of 
the Special Exposure Cohort, as that term is defined in § 7384l(14)(A) of the Act; and that your colon 
cancer and pharynx (pyriform sinus) cancer are specified cancers under § 7384l(17)(A) of the Act and 
§§ 30.5(dd)(5)(iii)(M) and (E) of the implementing regulations.  42 U.S.C. §§ 7384l(14)(A), 7384l(17)



(A), 20 C.F.R. §§ 30.5(dd)(5)(iii)(M), 30.5(dd)(5)(iii)(E).

A claimant is entitled to compensation one time in the amount of $150,000 for a disability from a 
covered occupational illness.  Since you were previously awarded $150,000 for lung cancer, this 
decision is for medical benefits only.  I find that the recommended decision is in accordance with the 
facts and the law in this case, and that you are entitled to medical benefits effective April 28, 2003 for 
colon cancer, and effective August 9, 2001 for pharynx cancer (pyriform sinus), pursuant to § 7384t of 
the Act.  42 U.S.C. § 7384t.

Jacksonville, FL

July 8, 2003

Jeana F. LaRock

District Manager

Final Adjudication Branch

EEOICPA Fin. Dec. No. 23398-2004 (Dep’t of Labor, September 10, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  Upon a careful review of the facts and an independent review of the record, the 
Final Adjudication Branch concludes that the evidence of record is insufficient to allow compensation 
under the Act.  Accordingly, your claim for benefits is denied. 

STATEMENT OF THE CASE

On February 21, 2002, you filed a Form EE-1 (Claim for Employee Benefits under the EEOICPA), 
based on uterine carcinoma.  Medical documentation submitted in support of your claim shows that 
you were diagnosed as having endometrial adenocarcinoma on November 27, 2001.

You also provided a Form EE-3 (Employment History) in which you state that you worked for the 
Carbide and Carbon Chemical Corporation at the Oak Ridge Gaseous Diffusion Plant (GDP) from July 
1948 to October 19, 1953, and for the Goodyear Atomic Corporation at the Portsmouth GDP from 
September 1, 1954 to August 1, 1955.  You also report that you did not wear a dosimetry badge at 
either facility.  A representative of the Department of Energy (DOE) verified that you worked at the 
Oak Ridge GDP from April 12, 1948, to October 19, 1953, and at the Portsmouth GDP from September
7, 1954, to September 15, 1955.  The Oak Ridge GDP is recognized as a covered DOE facility from 
1943 to the present and the Portsmouth GDP is recognized as a covered DOE facility from 1954 to 
1998.  See Department of Energy, Office of Worker Advocacy, Facility List.

Based on covered employment of more than 250 workdays at the Oak Ridge and Portsmouth GDPs, in 
a job that had exposures comparable to a job that is or was monitored through the use of dosimetry 
badges, you meet the requirements for Special Exposure Cohort membership.  See 42 U.S.C. § 



7384l(14).  However, because the cancer with which you had been diagnosed, endometrial carcinoma, 
is not a specified cancer under 42 U.S.C. § 7384l(17), your case was referred to NIOSH in order to 
further consider your entitlement to compensation under the Act.



To determine the probability of whether you sustained cancer in the performance of duty, the district 
office referred your claim to the National Institute for Occupational Safety and Health (NIOSH) for 
radiation dose reconstruction in accordance with § 20 C.F.R. § 30.115.  On June 16, 2004, you signed 
Form OCAS-1, indicating that you had reviewed the NIOSH Draft Report of Dose Reconstruction and 
agreeing that it identified all of the relevant information provided to NIOSH.  On June 23, 2004, the 
district office received the final NIOSH Report of Dose Reconstruction.  Using the information 
provided in this report, the Cleveland district office utilized the Interactive RadioEpidemiological 
Program (NIOSH-IREP) to determine the probability of causation of your cancer and reported in its 
recommended decision that there was a 7.57% probability that your cancer was caused by radiation 
exposure at the Oak Ridge and Portsmouth GDPs.

On June 29, 2004, the Cleveland district office recommended denial of your claim for compensation 
finding that your cancer was not “at least as likely as not” (a 50% or greater probability) caused by 
radiation doses incurred while employed at the Oak Ridge and Portsmouth GDPs.  The district office 
concluded that the dose reconstruction estimates were performed in accordance with 42 U.S.C. 
§ 7384n(d).  Further, the district office concluded that the probability of causation was completed in 
accordance with 42 U.S.C. § 7384n(c)(3).  The district office also concluded that you do not qualify as 
a covered employee with cancer as defined in 42 U.S.C. § 7384l(9)(B).  Lastly, the district office 
concluded that you are not entitled to compensation, as outlined under 42 U.S.C. § 7384s.

FINDINGS OF FACT

1. You filed a claim for benefits on February 21, 2002.

2. You were employed at the Oak Ridge GDP and at the Portsmouth GDP, covered DOE facilities, from
April 12, 1948, to October 19, 1953, and September 7, 1954, to September 15, 1955, respectively.

3. You were diagnosed as having endometrial adenocarcinoma on November 27, 2001.

4. The NIOSH Interactive RadioEpidemiological Program indicated a 7.57% probability that your 
cancer was caused by radiation exposure at the Oak Ridge GDP and at the Portsmouth GDP.
5. Your cancer was not “at least as likely as not” related to your employment at a DOE facility.

CONCLUSIONS OF LAW

I have reviewed the recommended decision issued by the Cleveland district office on June 29, 2004.  I 
find that you have not filed any objections to the recommended decision and that the sixty-day period 
for filing such objections has expired.  See 20 C.F.R. §§ 30.310(a), 30.316(a).

To determine the probability of whether you sustained cancer in the performance of duty, the district 
office referred your claim to the National Institute for Occupational Safety and Health (NIOSH) for 
radiation dose reconstruction, in accordance with 20 C.F.R. § 30.115.  The information and methods 
utilized to produce the dose reconstruction are summarized and explained in the NIOSH Report of 
Dose Reconstruction dated June 8, 2004.  NIOSH assigned an overestimate of radiation dose using 
maximizing assumptions related to radiation exposure and intake, based on current science, 
documented experience, and relevant data, as well as information recorded during the 
computer-assisted telephone interview.  See 42 C.F.R. §§ 82.25 and 82.26.



office utilized the NIOSH Interactive RadioEpidemiological Program to determine a 7.57% probability 
that your cancer was caused by radiation exposure while employed at the Oak Ridge and Portsmouth 
GDPs.  The Final Adjudication Branch also analyzed the information in the NIOSH report, confirming 
the 7.57% probability.

Therefore, your claim must be denied because the evidence does not establish that you are a “covered 
employee with cancer”, because your cancer was not determined to be “at least as likely as not” (a 50%
or greater probability) related to radiation doses incurred in the performance of duty at the Oak Ridge 
and Portsmouth GDPs.  See 42 U.S.C. §§ 7384l(1)(B), 7384l(9)(B).

For the above reasons, the Final Adjudication Branch concludes that the evidence of record is 
insufficient to allow compensation under the Act.  Accordingly, your claim for benefits is denied. 

Cleveland, OH

Debra A. Benedict

Acting District Manager

Final Adjudication Branch

EEOICPA Fin. Dec. No. 26618-2006 (Dep’t of Labor, June 27, 2006)

NOTICE OF FINAL DECISION 

This is a decision of the Final Adjudication Branch concerning your claims for compensation under the 
Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 U.S.C. § 
7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claims are accepted for 
$75,000 each, for a total of $150,000.

STATEMENT OF THE CASE

On November 27, 2001, your late father, [Employee], hereinafter referred to as “the employee,” filed a
Form EE-1, Claim for Benefits, for his prostate cancer, kidney cancer, and lung cancer.  Unfortunately, 
he died on March 12, 2002, prior to the adjudication of his claim.  On April 5, 2002, you both filed a 
Form EE-2, Claim for Survivor Benefits, for the employee’s prostate cancer, kidney cancer, and lung 
cancer.

An April 22, 1981 pathology report, signed by W. Allen Loy, M.D., establishes that the employee was 
diagnosed with urothelial carcinoma (bladder cancer).  A June 9, 1995 pathology report (based on a 
June 6, 1995 biopsy), signed by Rebecca L. Foust, M.D., establishes that the employee was diagnosed 
with carcinoma of the left renal pelvis.  An October 20, 2001 discharge summary, signed by William 
Hall, M.D., establishes that the employee was diagnosed with cancer of the right lung.[1]  

On the Form EE-3, Employment History, the employee stated he was employed as a development 
engineer by Tennessee Eastman Corporation (TEC) and Union Carbide Corporation Nuclear Division 
at the Y-12 plant in Oak Ridge, Tennessee, from 1944 to 1963.  The district office verified that the 
employee worked for Tennessee Eastman Corporation at the Y-12 plant from March 6, 1944 to July 1, 



1963.  The Oak Ridge Institute for Science and Education (ORISE) database shows the employee 
worked as a chemist from March 6, 1944 to August 5, 1944; as a shift foreman from August 6, 1944 to 
March 22, 1947; and as a chemist from March 23, 1947 to May 31, 1949.

The October 20, 2003 draft summary of the Computer Assisted Telephone Interview (CATI) performed
by NIOSH provides additional information about the employee’s job duties.  You stated during the 
CATI that in 1944, he worked in building 9202.  He was involved in uranium preparation and salvage.  
He also managed the stable isotope assay laboratory.  It appears that he managed the laboratory starting
in 1949.  

Effective September 24, 2005, the Department of Health and Human Services designated certain 
employees of the Y-12 plant who were employed for a number of work days aggregating at least 250 
work days, either solely under this employment or in combination with work days of employment 
occurring within the parameters established for classes of employees included in the SEC, as members 
of the Special Exposure Cohort, (SEC) based on work performed in uranium enrichment, or other 
radiological activities at the Y-12 plant, for the period from March 1943 through December 1947.

In support of your claim for survivorship, you submitted the death certificates of the employee, which 
showed that he died on March 12, 2002, and that he was a widower at the time of his death.  In 
addition, you both submitted your birth certificates showing that you are the children of the employee, 
and [Claimant #2] submitted her marriage certificate documenting her name change.

On March 21, 2006, the Jacksonville district office issued a recommended decision, concluding that 
you were each entitled to compensation in the amount of $75,000 under Part B, for a total of $150,000. 
The Final Adjudication Branch received written notification that you each waived any and all 
objections to the recommended decision.  

FINDINGS OF FACT

1. On November 27, 2001, your late father, [Employee], hereinafter referred to as “the employee, 
filed a Form EE-1, Claim for Benefits, for his prostate cancer, kidney cancer, and lung cancer.  
Unfortunately, he died on March 12, 2002, prior to the adjudication of his claim.  On April 5, 
2002, you both filed a Form EE-2, Claim for Survivor Benefits, for the employee’s prostate 
cancer, kidney cancer, and lung cancer.

2. The employee was diagnosed with bladder cancer on April 22, 1981 (more than 5 years after his
first exposure); cancer of the renal pelvis on June 6, 1995; and cancer of the right lung on 
October 20, 2001.  Cancer of the renal pelvis, as a part of the ureter, is considered by our office 
to be a form of bladder cancer rather than a form of kidney cancer.[2]

3. The employee was employed by Tennessee Eastman Corporation at the Y-12 plant in Oak 
Ridge, Tennessee, from March 6, 1944 to July 1, 1963.  The employee worked as a chemist 
from March 6, 1944 to August 5, 1944; as a shift foreman from August 6, 1944 to March 22, 
1947; and as a chemist from March 23, 1947 to May 31, 1949.  Given that he worked as a 
chemist both before and after the period he worked as a shift foreman, it can be assumed that his
duties as a shift foreman were similar to those performed as a chemist.

4. You are the employee’s children.  The employee was widowed at the time of his death.



CONCLUSIONS OF LAW

You each meet the definition of a survivor under Part B of the Act.  42 U.S.C. § 7384s(e)(3)(A).

On June 5, 2006, the DEEOIC issued EEOICPA Bulletin No. 06-11, which provided supplemental 
guidance for processing claims for the Special Exposure Cohort (SEC) class for the Y-12 plant.  That 
bulletin establishes that the primary function of Y-12 during 1943 to 1947 was to perform uranium 
enrichment using a calutron.  The employee’s job duties as a chemist and shift foreman involved 
processes associated with uranium enrichment operations, including uranium preparation and salvage.
 (Although the employee’s work as a manager of the isotope laboratory occurred after 1947, it provides
a clearer picture of what his duties may have been as a chemist.)  In addition, building 9202 was a Y-12
plant location involving uranium enrichment operations. [3] 

The evidence shows that the employee worked at the Y-12 plant from March 6, 1944 through 
December 31, 1947, which equals more than 250 days during the SEC class period, and that he was 
involved in uranium enrichment operations and other radiological activities.[4]  Therefore, the 
employee qualifies as a member of the SEC.  As a member of the SEC who was diagnosed with lung 
cancer and bladder cancer, which are “specified cancers” pursuant to the Act and constitute 
“occupational illnesses” under the Act, the employee or the employee’s survivor(s) qualify for benefits 
as a “covered employee with cancer.”  42 U.S.C. §§ 7384l(17)(A), 7384l(15), 7384l(9); 20 C.F.R. §§ 
30.5(ff)(2), 30.5(ff)(5)(iii)(K) (2005).  Therefore, I conclude that you are entitled to $75,000 each, for a
total of $150,000, for the employee’s lung cancer and bladder cancer, pursuant to the Act.  42 U.S.C. § 
7384s(a).

In addition, since the employee filed the claim for benefits prior to his death, you are entitled to seek 
reimbursement for out-of-pocket medical expenses and/or payment of any outstanding medical 
expenses for the employee’s lung cancer, bladder cancer, and cancer of the renal pelvis from November
27, 2001 (the date he filed his claim) to March 12, 2002 (the date of his death).

Jacksonville, Florida

Mark Stewart

Hearing Representative

[1] Although a pathology report shows that cancer was discovered in the employee’s prostate on May 27, 1981, it is unclear 
whether the cancer was a primary cancer or a secondary cancer metastasized from the bladder.  However, further 
development is not necessary to adjudicate the claim.  

[2] EEOICPA Bulletin No. 02-16 (issued June 12, 2002).

[3] EEOICPA Bulletin No. 06-11 (issued June 5, 2006).

[4] EEOICPA Bulletin No. 06-04 (issued November 21, 2005).

EEOICPA Fin. Dec. No. 50214-2005 (Dep’t of Labor, March 2, 2005)

FINAL DECISION



This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
Part B of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA or the Act).  See 42 U.S.C. § 7384 et seq.  Upon a careful review of the facts and an 
independent review of the record, the Final Adjudication Branch concludes that the evidence of record 
is insufficient to allow compensation under the Act.  Accordingly, your claim for benefits is denied.

STATEMENT OF THE CASE

On October 16, 2003, you filed a Form EE-2 (Claim for Survivor Benefits under the EEOICPA) 
claiming benefits as the spouse of [Employee].  You identified the diagnosed condition being claimed 
as liver cancer (hepatocellular carcinoma).  The medical documentation of record shows that your 
husband was diagnosed with liver cancer on September 15, 2003.  Those records also show findings of 
cirrhosis of the liver.  You also indicated that your husband was a member of the Special Exposure 
Cohort (SEC) based on his employment at the gaseous diffusion plant in Portsmouth, OH.

You submitted a copy of your marriage certificate which shows that you and your husband were wed 
on February 16, 2000.  You also submitted a copy of your husband’s death certificate showing that he 
died on September 20, 2003, and identifying you as his surviving spouse.  The death certificate shows 
the cause of death as respiratory failure due to cirrhosis of the liver and cancer of the liver.

You also provided a Form EE-3 (Employment History) in which you stated that your husband worked 
for GAT, Lockheed Martin Marietta, and USEC from April 19, 1976, to September 20, 2003.  You did 
not indicate the location of your husband’s employment.  The Department of Energy (DOE) verified 
that he worked at the Portsmouth Gaseous Diffusion Plant (GDP) from April 19, 1976, to September 
20, 2003.  The Portsmouth GDP is recognized as a covered DOE facility from 1954 to July 28, 1998; 
from July 29, 1998 to the present for remediation; and from May 2001 to the present in cold standby 
status.  See DOE, Office of Worker Advocacy, Facility List.

To determine the probability of whether your husband sustained cancer in the performance of duty, the 
Cleveland district office referred your claim to the National Institute for Occupational Safety and 
Health (NIOSH) for radiation dose reconstruction in accordance with 20 C.F.R. § 30.115.  On 
November 29, 2004, you signed Form OCAS-1, indicating that you had reviewed the NIOSH Draft 
Report of Dose Reconstruction and agreeing that it identified all of the relevant information provided to
NIOSH.  On December 9, 2004, the district office received the final NIOSH Report of Dose 
Reconstruction.  Using the information provided in this report, the district office utilized the Interactive
RadioEpidemiological Program (IREP) to determine the probability of causation of your husband’s 
cancer and reported in its recommended decision that there was a 42.16% probability that liver cancer 
was caused by radiation exposure at the Portsmouth GDP.

On December 20, 2004, the Cleveland district office recommended denial of your claim for 
compensation finding that the employee’s cancer was not “at least as likely as not” (a 50% or greater 
probability) caused by radiation doses incurred while employed at the Portsmouth GDP.  The district 
office concluded that the dose reconstruction estimates were performed in accordance with 42 U.S.C. 
§ 7384n(d).  Further, the district office concluded that the probability of causation was completed in 
accordance with 42 U.S.C. § 7384n(c)(3).  The district office also concluded that your husband does 
not qualify as a covered employee with cancer as defined in 42 U.S.C. § 7384l(9)(B).  The district 
office noted that your husband’s liver cancer cannot be a “specified cancer” because cirrhosis is also 
indicated by the evidence of record.  Lastly, the district office concluded that you are not entitled to 



compensation, as outlined under 42 U.S.C. § 7384s.  

FINDINGS OF FACT

1.      You filed a claim for benefits on October 16, 2003.

2.      Your husband worked at Portsmouth GDP, a covered DOE facility, from April 19, 1976, to 
September 20, 2003.

3.      Your husband was diagnosed with liver cancer on September 15, 2003.  The medical evidence 
also indicated findings of cirrhosis.

4.      The NIOSH Interactive RadioEpidemiological Program indicated a 42.16% probability that your 
husband’s liver cancer was caused by radiation exposure at the Portsmouth GDP.

5.      Your husband’s cancer was not at least as likely as not related to his employment at a DOE 
facility
6.      You are the surviving spouse of [Employee] and were married to him for at least one year 
immediately prior to his death.



CONCLUSIONS OF LAW

I have reviewed the recommended decision issued by the Cleveland district office on December 20, 
2004.  I find that you have not filed any objections to the recommended decision and that the sixty-day 
period for filing such objections has expired.  See 20 C.F.R. §§ 30.310(a), 30.316(a).

You filed a claim based on liver cancer.  Under the EEOICPA, a claim for cancer must be demonstrated
by medical evidence that sets forth the diagnosis of cancer and the date on which the diagnosis was 
made.  See 20 C.F.R. § 30.211.  Additionally, in order to be afforded coverage as a “covered employee 
with cancer,” you must show that your husband was a DOE employee, a DOE contractor employee, or 
an atomic weapons employee, who contracted cancer after beginning employment at a DOE facility or 
an atomic weapons employer facility.  See 42 U.S.C. § 7384l(9).  The cancer must also be determined 
to have been sustained in the performance of duty, i.e., at least as likely as not related to employment at
a DOE facility or atomic weapons employer facility.  See 42 U.S.C. § 7384n(b).

Using the information provided in the Report of Dose Reconstruction for liver cancer, the district office
utilized the NIOSH Interactive RadioEpidemiological Program to determine a 42.16% probability that 
your husband’s cancer was caused by radiation exposure while employed at the Portsmouth GDP.  The 
Final Adjudication Branch (FAB) also analyzed the information in the NIOSH report, confirming the 
42.16% probability.

You also claimed entitlement to compensation due to your husband’s status as a member of the SEC.  
The FAB finds that the medical evidence of record indicates the presence of cirrhosis of the liver.  
Based on that finding, your husband’s liver cancer cannot be considered a “specified cancer” as defined
by 42 U.S.C. § 7384l(17)(A).  For that reason, although your husband’s employment is sufficient to 
establish that he is a member of the SEC, he cannot be considered to be a covered employee with 
cancer as defined by 42 U.S.C. § 7384l(9)(A).

Therefore, your claim must be denied because the evidence does not establish that your husband is a 
“covered employee with cancer,” because his cancer was not determined to be “at least as likely as not”
(a 50% or greater probability) related to radiation doses incurred in the performance of duty at the 
Portsmouth GDP.  Additionally, the evidence does not establish that your husband is a “covered 
employee with cancer,” based on SEC membership and liver cancer, because cirrhosis is indicated by 
the medical evidence of record.  See 42 U.S.C. § 7384l(1)(B), (9)(A) and (B), and (17)(A).

For the above reasons, the Final Adjudication Branch concludes that the evidence of record is 
insufficient to allow compensation under Part B of the Act.  Accordingly, your claim for benefits is 
denied.

Cleveland, OH

Tracy Smart

Acting FAB Manager

Final Adjudication Branch

EEOICPA Fin. Dec. No. 59055-2004 (Dep’t of Labor, September 17, 2004)



NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  For the reasons set forth below, the Final Adjudication Branch accepts your 
claim for compensation based on rectal cancer.

STATEMENT OF THE CASE

You filed a claim, Form EE-1 (Claim for Employee Benefits under the EEOICPA), on July 7, 2004, 
based on rectal cancer/colon cancer.  You provided a copy of a histopathology report which diagnosed 
invasive adenocarcinoma, based on analysis of a rectal polyp obtained during a colonoscopy on 
February 24, 1997.  An operative report shows that you underwent a low anterior resection due to rectal
cancer on March 13, 1997.  The post-surgical pathology report diagnoses moderately differentiated 
adenocarcinoma of the colon.

You also provided a Form EE-3 (Employment History) in which you state that you worked for 
Dynamic Industrial (Dycon) at the Portsmouth Gaseous Diffusion Plant (GDP), in Piketon, OH, as a 
pipefitter from January 1983 to November 1984 and from January 1985 to June 1985.  You also report 
that you worked for the Marley Cooling Tower Co. at the Portsmouth GDP during March 1985.  You 
also state that you wore a dosimetry badge while so employed.

The Department of Energy (DOE) was unable to confirm your reported employment.  You provided 
copies of Forms W-2 which show that you were paid wages by Dynamic Industrial Cons. Inc. during 
1983, 1984, and 1985; and by the Marley Cooling Tower Co. in 1985.    A letter from the Financial 
Secretary Treasurer of the United Association of Journeymen and Apprentices of the Plumbing and 
Pipe Fitting Industry of the United States and Canada, Local Union 577, reports that you worked at the 
Portsmouth GDP for Dynamic Industrial from January 1983 to November 1984 and from January 1985
to June 1985; and for Marley Cooling Tower Co. during March 1985.  A representative of the DOE 
provided information which establishes that Dycon was a subcontractor at the Portsmouth GDP from 
1980 through 1986.  The Portsmouth GDP is recognized as a Department of Energy (DOE) facility 
from 1954 to 1998.  See Department of Energy, Office of Worker Advocacy Facilities List.

On August 6, 2004, the Cleveland district office issued a recommended decision concluding that you 
are a member of the Special Exposure Cohort (SEC), as defined by 42 U.S.C. § 7384l(14), who was 
diagnosed with rectal cancer, which is a specified cancer under 42 U.S.C. § 7384l(17).  In addition the 
district office concluded that, as a covered employee, you are entitled to compensation in the amount of
$150,000, pursuant to 42 U.S.C. § 7384s.  The district office also concluded that, pursuant to 42 U.S.C.
§ 7384s(b), you are entitled to medical benefits, as described in 42 U.S.C. § 7384t, beginning July 7, 
2004, for rectal cancer.

On August 19, 2004, the Final Adjudication Branch (FAB) received written notification that you waive 
any and all objections to the recommended decision.

The FAB received additional evidence subsequent to receipt of your waiver.  The DOE provided a copy
of a Personnel Clearance Master Card which shows that you were granted a security clearance with 
SWEC (Dynamic Indust.) on January 18, 1984.  No termination date is shown.  You submitted 
additional medical reports regarding your treatment for cancer.  Some of these were duplicates of 



reports already of record.  The remaining records discuss your treatment following surgery in March 
1997.

FINDINGS OF FACT

1.      You filed a claim for benefits on July 7, 2004.

2.      For purposes of SEC membership, you worked at Portsmouth GDP for Dycon during the periods 
of January 1983 to November 1984 and January 1985 to June 1985.

3.   The evidence of record establishes that Dycon was a subcontractor for the Portsmouth Gaseous 
Diffusion Plant from 1980 to 1986.

4.      You were employed for a number of work days aggregating at least 250 work days during the 
period of September 1, 1954, to February 1, 1992, and during such employment performed work that 
was comparable to a job that is or was monitored through the use of dosimetry badges.

5.      You were diagnosed with rectal cancer on February 24, 1997.

CONCLUSIONS OF LAW

In order to be considered a “member of the Special Exposure Cohort,” you must have been a 
Department of Energy (DOE) employee, DOE contractor employee, or an atomic weapons employee 
who was so employed for a number of work days aggregating at least 250 work days before February 
1, 1992, at a gaseous diffusion plant located in Paducah, Kentucky, Portsmouth, Ohio, or Oak Ridge, 
Tennessee, and, during such employment worked in a job that was monitored through the use of 
dosimetry badges for exposure at the plant of the external parts of employee’s body; or had exposures 
comparable to a job that is or was monitored through the use of dosimetry badges, as outlined in 42 
U.S.C. § 7384l(14)(A).

The evidence of record establishes that you worked in covered employment at the Portsmouth GDP 
from January 1983 to November 1984 and January 1985 to June 1985.  This meets the requirement of 
working more than an aggregate 250 days at a covered facility.  See 42 U.S.C. § 7384l(14)(A).  The 
Division of Energy Employees Occupational Illness Compensation (DEEOIC) has determined that 
employees who worked at the Portsmouth GDP between September 1954 and February 1, 1992, 
performed work that was comparable to a job that was monitored through the use of dosimetry badges. 
See Federal (EEOICPA) Procedure Manual, Chapter 2-500.3a (June 2002).  On that basis, you meet the
dosimetry badge requirement.
The Final Adjudication Branch notes that you claimed benefits based on rectal cancer/colon cancer.  
The medical evidence of record interchangeably refers to adenocarcinoma of the rectum and the colon. 
Regardless of the term used, the evidence reveals only a single tumor located in the rectum.  For that 
reason, your claim is considered to be based on a single occurrence of cancer in your rectum.
Rectal cancer is considered to be colon cancer, which is a specified cancer under the Act, and the 
medical evidence of record establishes a diagnosis of rectal cancer.  Therefore, you are a member of the
Special Exposure Cohort, who was diagnosed with a specified cancer.  See 42 U.S.C. §§ 7384l(14)(A) 
and (17).
For the reasons stated above, I accept your claim for benefits based on rectal cancer.  You are entitled to
compensation in the amount of $150,000, pursuant to 42 U.S.C. § 7384s.  Additionally, I conclude that,



pursuant to 42 U.S.C. § 7384s(b), you are entitled to medical benefits, as described in 42 U.S.C. § 
7384t, beginning July 7, 2004, for rectal cancer.
Cleveland, Ohio

Debra A. Benedict

Acting District Manager

Final Adjudication Branch

EEOICPA Fin. Dec. No. 82961-2008 (Dep’t of Labor, March 27, 2008)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning the above claims for 
compensation under Parts B and E of the Energy Employees Occupational Illness Compensation 
Program Act of 2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth 
below, FAB accepts and approves the claims for benefits [of Claimant #1, 2, 3, 4 and 5] under Part B 
for the employee’s epiglottis cancer, and awards compensation to those five persons in the total amount
of $150,000.00, to be divided equally.

Further, FAB also accepts the claim of [Claimant #5] under Part E, and awards her  additional 
compensation in the amount of $125,000.00.

STATEMENT OF THE CASE

On October 19, 2004, [Employee’s Spouse] filed a Form EE-2 with the Department of Labor claiming
for survivor benefits under Part B as the employee’s widow, and a request for review by Physicians 
Panel under former Part D with the Department of Energy (DOE), based on the conditions of throat 
cancer and emphysema with possible chronic beryllium disease.  The record includes a copy of 
[Employee]’s death certificate indicating he died on September 1, 1990 due to acute 
bronchopneumonitis, with a contributing factor of coronary artery disease.

[Employee’s Spouse] also submitted a Form EE-3 in which she alleged that [Employee] worked at the
Los Alamos National Laboratory (LANL) from 1970 to 1980.  DOE verified [Employee]’s 
employment at LANL as a security guard with the Atomic Energy Commission (AEC) from May 15, 
1972 to January 9, 1981, and as a part-time employee with the University of California, a DOE 
contractor, as a Casual Messenger/Driver, from August 23, 1973 to October 29, 1973.

On October 16, 2005, [Employee’s Spouse] died, and her claim was administratively closed.

On December 13, 2006, [Claimant #1] and [Claimant #2] each filed a Form EE-2 based on the 
employee’s throat cancer, and on January 4, 2007, [Claimant #3], [Claimant #4] and [Claimant #5] 
each filed a Form EE-2.  Each claimed benefits as the surviving child of [Employee].



[Claimant #1’s birth name] and her parents as [Claimant #1’s Father on her birth certificate] and 
[Claimant #1’s Mother on her birth certificate], a Certificate of Baptism identifying her parents as 
[Employee] and [Employee’s Spouse], letters from acquaintances stating that [Employee and 
Employee’s Spouse] were her biological parents and that she was adopted by her grandparents, and 
marriage certificates to document her change in surname.  The record contains adoption documents 
showing that [Claimant #5] was born on April 11, 1973, and was adopted by [Employee and 
Employee’s Spouse].

Medical documentation in the record includes a document from the New Mexico cancer registry that 
provides a diagnosis of cancer of the epiglottis on April 25, 1989; a January 11, 2005 letter from Dr. 
Charles McCanna, in which he indicated that [Employee] died from complications of epiglottis 
(throat) cancer; another letter from Dr. McCanna stating that the employee’s medical records are no 
longer available; and a letter from St. Vincent Hospital dated January 24, 2005, indicating that their 
records had been destroyed. 

On June 5, 2007, the Seattle district office referred the case to the National Institute for Occupational 
Safety and Health (NIOSH) to determine whether the employee’s cancer of the epiglottis was “at least 
as likely as not” related to his covered employment.  However, the case was returned on March 14, 
2008 so the district office could review it to determine if the employee was included in the designation 
by the Secretary of Health and Human Services (HHS) of certain LANL employees as an addition to 
the Special Exposure Cohort (SEC).

On September 11, 2007, FAB issued a final decision on the Part E claims of [Claimant #1], [Claimant
#2], [Claimant #3] and [Claimant #4], concluding that these claimants are not eligible “covered” 
children under Part E.

On March 14, 2008, the Seattle district office received information from a Department of Labor Health
Physicist (HP) on the question of whether cancer of the epiglottis is a “specified” cancer.  The HP 
stated the following:

Pharynx cancer is a specified cancer for SEC claims.  With regard to epiglottis cancer, the 
National Office recently reviewed medical evidence to determine whether the epiglottis is a part 
of the pharynx.  20 C.F.R. § 30.5(ff)(5)(iii)(E) indicates that pharynx cancer is a “specified 
cancer” under EEOICPA.  The National Cancer Institute (NCI) states that pharyngeal cancer is a 
cancer that forms in the tissues of the pharynx, and that the pharynx consists of the hollow tube 
inside the neck that starts behind the nose and ends at the top of the windpipe and esophagus.  
The National Office determined that because the location of the epiglottis is technically within 
the area encompassed by the pharynx, the epiglottis is a specified cancer.
On the same date, the district office issued a recommended decision to accept the claims [of Claimant 
#1, 2, 3, 4 and 5] under Part B based on the employee’s cancer of the epiglottis, and to also accept the 
claim of [Claimant #5] under Part E.  The district office concluded that [Employee] is a member of 
the SEC, that he was employed by a DOE contractor at a DOE facility, that he is a covered employee 
with a covered illness under Part E, and that he was diagnosed with epiglottis cancer, which is a 
“specified” cancer.  The district office also concluded that as his eligible survivors, [Claimant #1, 2, 3,
4 and 5] are entitled to compensation under Part B, in the total amount of $150,000.00, to be divided 
equally.  Further, the district office concluded that a determination that a DOE contractor employee and
qualified member of the SEC is entitled to compensation for an occupational illness under Part B is 
treated for purposes of Part E as a determination that the employee contracted that illness through 
exposure at a DOE facility, and since [Claimant #5]  was under the age of 18 at the time of 



[Employee]’s death, she is the only eligible survivor under Part E and is entitled to compensation in 
the amount of $125,000.00.

The claimants each indicated on their respective Forms EE-2 that neither they nor anyone in their 
family had ever filed for or received any proceeds from either a tort suit or a state workers’ 
compensation claim related to the employee’s epiglottis cancer, that they had never pled guilty to or 
been convicted of any charges connected with an application for or receipt of federal or state workers’ 
compensation, and that they did not know of any other persons who may also be eligible to receive 
compensation under EEOICPA as a survivor of [Employee].

On March 20, 2008, FAB received written notification from [Claimant #1, 2, 4 and 5], indicating that 
they waive all rights to file objections to the findings of fact and conclusions of law in the 
recommended decision.  On March 24, 2008, FAB received written notification from [Claimant #3], 
indicating she also waives all rights to file objections to the findings of fact and conclusions of law in 
the recommended decision.

After considering the evidence of record, FAB hereby makes the following:

FINDINGS OF FACT

1.      On December 13, 2006 [Claimant #1]and [Claimant #2]; and on January 4, 2007 [Claimant 
#3], [Claimant #4] and [Claimant #5] each filed a claim for survivor benefits under EEOICPA.
2.      [Employee] was diagnosed with epiglottis cancer on April 25, 1989.
3.      [Employee] died on September 1, 1990, due to acute bronchopneumonitis, with a contributing 
factor of coronary artery disease; which were complications of his epiglottis (throat) cancer.
4.      [Employee] worked at LANL as a security guard with the AEC from May 15, 1972 to January 9, 
1981, and with the University of California, as a Casual Messenger/Driver, from August 23, 1973 to 
October 29, 1973.  
5.      There is a causal connection between the employee’s death due to epiglottis cancer and his 
exposure to radiation and/or a toxic substance at a DOE facility.
6.      [Claimant #1, 2, 3, 4 and 5] are the eligible children of [Employee] under Part B.
7.      [Claimant #5] was 17 years of age at the time of [Employee]’s death.
8.      All five claimants indicated on their respective Form EE-2 that neither they nor anyone in their 
family had ever filed for or received any proceeds from a tort suit or a state workers’ compensation 
claim related to the employee’s epiglottis cancer, that they had never pled guilty to or been convicted of
any charges connected with an application for or receipt of federal or state workers’ compensation, and 
that they did not know of any other persons who may also be eligible to receive compensation under 
EEOICPA as a survivor of [Employee]. 

Based on the above-noted findings of fact, FAB hereby also makes the following:

CONCLUSIONS OF LAW

Section 30.316(a) of the regulations provides that, if the claimant waives any objections to all or part 
of the recommended decision, FAB may issue a final decision accepting the recommendation of the 
district office, either in whole or in part.  See 20 C.F.R. § 30.316(a).  All five claimants waived their 
right to file objections to the findings of fact and conclusions of law contained in the recommended 
decision issued on their claims.  



In order for him to be considered a covered Part B employee, the evidence must establish that 
[Employee] was diagnosed with an occupational illness incurred as the result of his exposure to silica, 
beryllium, or radiation, and those illnesses are cancer, beryllium sensitivity, chronic beryllium disease, 
and chronic silicosis.  See 42 U.S.C. § 7384l(15);  20 C.F.R. § 30.110(a).  Further, EEOICPA requires 
that the illness must have been incurred while the employee was “in the performance of duty” for DOE
or certain of its vendors, contractors, subcontractors, or for an atomic weapons employer.  See 42 
U.S.C. §§ 7384l(4)-(7), (9), and (11).

On June 22, 2007, the Secretary of HHS designated a new class of employees as an addition to the 
SEC, consisting of DOE employees or DOE contractor or subcontractor employees who were 
monitored or should have been monitored for radiological exposures while working in operational 
Technical Areas with a history of radioactive material use at LANL for a number of work days 
aggregating at least 250 work days from March 15, 1943 through December 31, 1975, or in 
combination with work days within the parameters established for one or more classes of employees in 
the SEC.  The new SEC class became effective on July 22, 2007.  

The employment evidence is sufficient to establish that [Employee] was employed at LANL for an 
aggregate of at least 250 work days, as a security guard, and therefore he is considered to be an eligible
member of the class of employees who worked at LANL from March 15, 1943 through December 31, 
1975 that was added to the SEC.  

[Employee] is a member of the SEC who was diagnosed with epiglottis cancer, which is cancer of a 
part of the pharynx (a “specified” cancer), more than 5 years after his initial exposure, and therefore he 
is a “covered employee with cancer.”   See 42 U.S.C. §§ 7384l(14)(C), 7384l(17), 7384l(9)(A) and 20 
C.F.R. § 30.5(ff)(5)(iii)(E).  Therefore, as the employee is now deceased, the five claimants are entitled 
to compensation in the total amount of $150,000.00, divided in equal shares of $30,000.00 each.  See 
42 U.S.C. § 7384s(a) and (e).

The statute provides that if a determination has been made that a DOE contractor employee is entitled 
to compensation for an occupational illness under Part B, such determination shall be treated, for 
purposes of Part E, as a determination that the employee contracted that illness through exposure at a 
DOE facility.  See 42 U.S.C. § 7385s-4(a).  Consequently, [Employee]’s illness is deemed to be a 
“covered illness” contracted through exposure to toxic substances at a DOE facility.  The medical 
evidence also establishes that epiglottis cancer was one of the causes of [Employee]’s death.  As the 
employee would have been entitled to compensation for his covered illness under Part E; and it is at 
least as likely as not that exposure to a toxic substance at a DOE facility was a significant factor in 
aggravating, contributing to, or causing the death of the employee, his eligible survivors would be 
entitled to compensation pursuant to 42 U.S.C. § 7385s-3(a)(1).  [Claimant #5] was 17 years of age at 
the time of [Employee]’s death, and is the only eligible survivor pursuant to § 7385s-3(d), and 
therefore she is entitled to compensation in the amount of $125,000.00.  See 42 U.S.C. §§ 7385s-3(a)
(1), 7385s-3(d).

Seattle, Washington

Keiran Gorny

Hearing Representative



Final Adjudication Branch 

State Workers' Compensation Benefits

Coordination with Part E award 

EEOICPA Fin. Dec. No. 53489-2006 (Dep’t of Labor, December 14, 2005)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as 
amended, 42 U.S.C. § 7384 et seq. (EEOICPA or the Act). For the reasons set forth below, the 
Final Adjudication Branch accepts and approves your claim for compensation in the amount of
$150,000 under Part B and $150,000 under Part E. 

STATEMENT OF THE CASE

On January 16, 2004, you filed a Form EE-2 (Claim for Survivor Benefits under the Energy 
Employees Occupational Illness Compensation Program Act) with the Department of Labor 
and Request for Review by Medical Panels with the Department of Energy, based on 
[Employee]’s (the employee your spouse) condition of acute promyelocytic leukemia.  This is 
considered an application for survivor compensation under Part B as a surviving spouse, and 
under Part E as a covered spouse of the employee.

You submitted a Form EE-3 (Employment History) indicating that the employee worked at the 
Feed Materials Production Center in Fernald, Ohio from 1953 to 1978.  Based on information 
from the database of the Oak Ridge Institute for Science and Education the employee worked 
for National Lead of Ohio, which is a DOE contractor, at the Feed Materials Production Center
(FMPC), Fernald, Ohio from December 7, 1953 to January 10, 1978.  The FMPC is recognized
as a covered DOE facility site from 1951 to the present.  See DOE, Office of Worker Advocacy
Facility List, http://www.eh.doe.gov/advocacy/faclist/showfacility.cfm (retrieved December 
14, 2005).

The medical documentation you submitted included a December 14, 1977 pathology report 
showing a diagnosis of acute promyelocytic leukemia.  

To determine the probability of whether the employee sustained cancer in the performance of 
duty, the Cleveland district office referred your claim to the National Institute for Occupational 
Safety and Health (NIOSH) for radiation dose reconstruction.  The district office received the 
final NIOSH Report of Dose Reconstruction dated September 9, 2005.  

The NIOSH radiation dose reconstruction report indicates that an efficiency model was used 
for the dose reconstruction.  Only the partially reconstructed external dose was used.  The dose 
reconstruction was 8.036 rem to the red bone marrow.  NIOSH Report of Dose Reconstruction, 



p. 4.  Thus the dose reported is an “underestimate” of the employee’s total occupational 
radiation dose.  NIOSH Report of Dose Reconstruction, p. 7. 

Using the information provided in the Report of Dose Reconstruction, the Cleveland district 
office utilized the Interactive RadioEpidemiological Program (IREP) to determine the 
probability of causation of acute promyelocytic leukemia and reported in its recommended 
decision that there was a greater than 50% probability that the employee’s cancer was caused 
by radiation exposure at the FMPC.  

The record includes a copy of your marriage certificate showing you and the employee were 
married on October 1, 1955, and a copy of the employee’s death certificate showing you were 
married to him at the time of his death on January 10, 1978.  The death certificate indicates 
that he passed away due to conditions including acute promyelocytic leukemia.  The employee 
was born on July 6, 1931 and was age 46 at the time of his death.  

You provided a letter that you signed on September 27, 2005 and attached documentation, 
indicating the employee had filed a State of Ohio Workers’ Compensation claim which was 
approved for medical expenses.  Further, you indicated that your spouse had no minor children 
or children incapable of self-support, who were not your natural or adopted children, at the 
time of his death.  You further wrote on November 2, 2005 that you never received any money 
as a result of the employee’s workers’ compensation claim.  

On November 9, 2005, the Cleveland district office issued a recommended decision to accept 
your claim based on the condition of acute promyelocytic leukemia, and to award you 
compensation in the amount of $150,000 per 42 U.S.C. § 7384s(a), and $150,000 per 42 
U.S.C. § 7385s-3(a), for a total amount of $300,000.00.   

On November 16, 2005, the Final Adjudication Branch received written notification from you 
indicating that you agree with the recommended decision.   

FINDINGS OF FACT

1.   On January 16, 2004, you filed a Form EE-2 (Claim for Survivor Benefits under the 
Energy Employee’s Occupational Illness Compensation Program Act) with the Department of 
Labor under Part B and Request for Review by Medical Panels with the Department of Energy,
which is accepted as a claim for benefits under Part E.   
2.   The employee worked for a Department of Energy contractor, at the Feed Materials 
Production Plant from December 7, 1953 to January 10, 1978.  
3.   The employee was diagnosed with acute promyelocytic leukemia on December 14, 1977, 
after starting work for the Department of Energy.  
4.   The NIOSH Interactive RadioEpidemiological Program indicated a 53.59% probability that
the employee’s cancer was caused by radiation exposure at the FMPC.  
5.   The employee was born on March 6, 1931, and he passed away on January 10, 1978, at the 
age of 46, which was 18 years and some months prior to his normal retirement age of 65.  
6.   You were married to the employee on October 1, 1955, and you were his spouse on the date



of his death.  
7.   The death certificate indicates the employee died due to conditions including acute 
promyelocytic leukemia.
8.   The evidence of record supports a causal connection between the employee’s death due to 
acute promyelocytic leukemia, and his exposure to radiation and/or a toxic substance at a DOE 
facility. 
9.   You never received any money for the employee’s cancer from a state workers’ 
compensation claim for the same condition being accepted.  Your spouse had no minor children
or children incapable of self-support, who were not your natural or adopted children, at the 
time of his death.  

CONCLUSIONS OF LAW
Section 30.316(a) of the EEOICPA regulations provides that, if the claimant waives any 
objections to all or part of the recommended decision, the Final Adjudication Branch may issue
a final decision accepting the recommendation of the district office, either in whole or in part.
 20 C.F.R. § 30.316(a).  You waived your right to file objections to the findings of fact and 
conclusions of law pertaining to the award of benefits in the recommended decision.  

The Final Adjudication Branch calculated the probability of causation for acute promyelocytic 
leukemia using the NIOSH-IREP software program.  These calculations confirmed the 53.59% 
probability of causation that the employee’s cancer was “at least as likely as not” (a 50% or 
greater probability) caused by radiation exposure the employee incurred while employed at the 
FMPC.

Based on the employee’s covered employment at a covered DOE facility site and the medical 
documentation showing a diagnosis of cancer, and the determination that the cancer was at 
least as likely as not related to the employee’s occupational exposure at the FMPC, and thus 
sustained in the performance of duty, the employee is a “covered employee with cancer” under 
EEOICPA.  See 42 U.S.C. § 7384l(1)(B), (9)(B); 20 C.F.R. § 30.213(b); 42 C.F.R. § 81.2.  

This determination that a DOE contractor employee is entitled to compensation under Part B is 
treated for purposes of Part E as a determination that the employee contracted that illness 
through exposure at a Department of Energy facility.  See 42 U.S.C. § 7385s-4(a).  

The evidence of record establishes that the employee was a DOE contractor employee as 
defined by 42 U.S.C. § 7385s-1.  The employee was diagnosed with a “covered illness,” as 
defined by 42 U.S.C. § 7385s(2).  The employee contracted that “covered illness” through 
exposure to a toxic substance at a DOE facility pursuant to 42 U.S.C. § 7385s-4(a).  

You are entitled to compensation pursuant to 42 U.S.C. § 7385s-3(a)(1) since the employee 
would have been entitled to compensation for contracting of a covered illness under Part E; and
it is as likely as not that exposure to a toxic substance at a Department of Energy facility was a 
significant factor in aggravating, contributing to, or causing the death of the employee.  42 
U.S.C. § 7385s-3(a)(1).



The employee received medical benefits under a state workers’ compensation program for the 
conditions of acute promyelogytic leukemia and strep sepsis.  No coordination of benefits is 
required under Part E because you are a spouse of the employee and you reported you did not 
receive any state workers’ compensation due to the death of the employee.  Federal (EEOICPA)
Procedure Manual, Chapter E-1000.4 (Sept. 2005).

The employee had presumed wage-loss for a period of more than 10 years, but less than 20 
years.  He passed away at age 46.  Based on the Social Security Act, the normal retirement age 
is the age at which an employee may receive unreduced Social Security retirement benefits.  
For an employee born on July 6, 1931 (January 1, 1938 or earlier), the normal retirement age is
age 65.  Federal (EEOICPA) Procedure Manual, Chapter E-800.3d (Sept. 2005).  Since the 
employee was age 46, 18 years and some months prior to his full retirement age of 65, there 
was an aggregate period of not less than 10 years, before the employee attained normal 
retirement age that he died, and the employee did not have an annual wage.  This amount is 
determined to be $150,000 under 42 U.S.C. § 7385s-3(a)(2). 

You are the surviving spouse of the employee pursuant to 42 U.S.C. § 7384s(e)(3)(A) and 
entitled to compensation in the amount of $150,000; and the covered spouse of the employee 
pursuant to 42 U.S.C. § 7385s-3(d)(1) and entitled to additional compensation in the amount of 
$150,000.  

Accordingly, you are entitled to compensation in the total amount of $300,000.00.  

Washington, DC

Rosanne M. Dummer

Hearing Representative

EEOICPA Fin. Dec. No. 70540-2005 (Dep’t of Labor, October 26, 2005)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claim for benefits 
under §§ 7384 and 7385s of the Act is accepted.

STATEMENT OF THE CASE

On July 21, 2005, you filed a Form EE-2, Claim for Survivor Benefits under the EEOICPA[1], based 
on the employee’s basal cell carcinoma and lung cancer with suspected metastases to the bone.  A CT 
scan shows the employee was diagnosed with lung cancer on June 24, 2005.  



of the Special Exposure Cohort (SEC).  The evidence of record establishes the employee worked at the 
K-25 gaseous diffusion plant in Oak Ridge, Tennessee, from March 29, 1965 to February 16, 1996, and
from August 29, 1996 to August 31, 1996.  The employee indicated on his Form EE-3, Employment 
History, that he wore a dosimetry badge during this employment.  In addition, the employee worked at 
the Y-12 plant in Oak Ridge from December 3, 1962 to March 28, 1965, and from May 15, 2002 to 
June 28, 2005.  

In support of your claim for survivorship, you submitted your marriage certificate, showing you 
married the employee on October 24, 1959, and the employee’s death certificate, showing you were 
married to the employee on the date of his death, September 26, 2005.  The death certificate shows the 
employee died as a result of metastatic lung cancer.

On September 20, 2005, the Jacksonville district office issued a decision recommending that you are 
entitled to compensation for the employee’s lung cancer in the amount of $150,000 under § 7384 of the 
Act and $125,000 under § 7385s of the Act.  In addition, the district office recommended that you be 
entitled to medical benefits for the employee’s metastatic lung cancer from September 3, 2002 to June 
28, 2005.

You submitted information showing the employee received a state workers’ compensation settlement.

On September 26, 2005, the Final Adjudication Branch received written notification that you waive any
and all objections to the recommended decision.  

FINDINGS OF FACT

1)  On July 21, 2005, you filed a Form EE-2 based on the employee’s basal cell carcinoma and lung 
cancer with suspected metastases to the bone.  

2)  The employee was diagnosed with lung cancer on June 24, 2005.

3)  The employee worked at the gaseous diffusion plant in Oak Ridge, Tennessee, from March 29, 1965
to February 16, 1996, and from August 29, 1996 to August 31, 1996. 

4)  The employee wore a dosimetry badge during this employment.

5)   You were married to the employee for at least one year immediately before his death.

6)   On September 20, 2005, the Jacksonville district office issued a decision recommending that you 
are entitled to compensation in the amount of $150,000 for the employee’s lung cancer.  

CONCLUSIONS OF LAW

In order for the employee to qualify as a member of the SEC, the following requirements must be 
satisfied:

The employee was so employed for a number of work days aggregating at least 250 work days before 
February 1, 1992, at a gaseous diffusion plant located in Paducah, Kentucky, Portsmouth, Ohio, or Oak
Ridge, Tennessee, and, during such employment - -



(i) was monitored through the use of dosimetry badges for exposure at the 
plant of the external parts of employee’s body to radiation; or

(ii) worked on a job that had exposures comparable to a job that is or was 
monitored through the use of dosimetry badges.  

42 U.S.C. § 7384l(14)(A).

The employee worked at the gaseous diffusion plant in Oak Ridge, Tennessee, for more than 250 work 
days prior to February 1, 1992, and wore a dosimetry badge during this employment.  Therefore, the 
employee is a member of the SEC.  42 U.S.C. § 7384l(14).

The employee’s lung cancer is a specified cancer under § 7384 of the Act and implementing 
regulations.  42 U.S.C. § 7384l(17)(A); 20 C.F.R. § 30.5(ff)(2).

You indicated in a letter received September 22, 2005 that the employee received a state workers’ 
compensation settlement for his skin cancer only.  You submitted a document concerning this 
settlement.  While the document did not indicate the medical condition upon which the lump sum 
settlement was based, the document shows the employee was the recepient of the settlement.  Survivor 
benefits under § 7385s of the Act are reduced when a survivor receives some form of state workers’ 
compensation benefits.[2]  Since you did not receive such a benefit, a reduction is not necessary.

On the other hand, the recommended award of medical benefits is based on the employee’s entitlement 
under § 7385s, since he filed his claim prior to his death.  If the workers’ compensation settlement was 
due to the accepted lung cancer, these medical benefits would have to be reduced.  Although the 
medical condition is not listed on the workers’ compensation document, the document was issued on 
February 5, 2003.  Since the employee’s lung cancer was not diagnosed until June 24, 2005, our office 
may safely assume that the workers’ compensation settlement is unrelated to the present entitlement to 
lung cancer under § 7385s of the Act.

You have established that you are a survivor.  42 U.S.C. §§ 7384s(e)(3), 7385s-3(d)(1).

I conclude that you, as the eligible survivor of the employee as defined by § 7384 of the Act, are 
entitled to compensation in the amount of $150,000 pursuant to § 7384 of the Act on the basis of the 
employee’s lung cancer.  42 U.S.C. §§ 7384s(e)(1)(A), 7384s(a).

A determination under § 7384 that a DOE contractor employee is entitled to compensation for an 
occupational illness is treated as a determination that the employee contracted that illness through 
exposure to a toxic substance at a DOE facility.  42 U.S.C. § 7385s-4(a).  Since the employee died of 
this illness, lung cancer, you are entitled to compensation in the amount of $125,000.  42 U.S.C. § 
7385s-3(a)(1). 

In addition, since the employee filed the claim for benefits prior to his death, you are entitled to seek 
reimbursement for out-of-pocket medical expenses and/or payment of any outstanding medical 
expenses for the employee’s lung cancer with bone, liver, and lymph node metastases from September 
3, 2002 to June 28, 2005.

Jacksonville, FL



Mark Stewart

Hearing Representative

[1] The employee originally filed claim for benefits under §§ 7384 and 7385s on September 3, 2002, for skin cancer and 
lung nodule.  

[2] Federal (EEOICPA) Procedure Manual, Chapter E-1000.4 (issued September 2005).

EEOICPA Fin. Dec. No. 70540-2005 (Dep’t of Labor, October 26, 2005)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claim for benefits 
under §§ 7384 and 7385s of the Act is accepted.

STATEMENT OF THE CASE

On July 21, 2005, you filed a Form EE-2, Claim for Survivor Benefits under the EEOICPA[1], based 
on the employee’s basal cell carcinoma and lung cancer with suspected metastases to the bone.  A CT 
scan shows the employee was diagnosed with lung cancer on June 24, 2005.  

Your claim was based, in part, on the assertion that the employee worked for a Department of Energy 
(DOE) contractor at a DOE facility.  You asserted on the Form EE-2 that the employee was a member 
of the Special Exposure Cohort (SEC).  The evidence of record establishes the employee worked at the 
K-25 gaseous diffusion plant in Oak Ridge, Tennessee, from March 29, 1965 to February 16, 1996, and
from August 29, 1996 to August 31, 1996.  The employee indicated on his Form EE-3, Employment 
History, that he wore a dosimetry badge during this employment.  In addition, the employee worked at 
the Y-12 plant in Oak Ridge from December 3, 1962 to March 28, 1965, and from May 15, 2002 to 
June 28, 2005.  

In support of your claim for survivorship, you submitted your marriage certificate, showing you 
married the employee on October 24, 1959, and the employee’s death certificate, showing you were 
married to the employee on the date of his death, September 26, 2005.  The death certificate shows the 
employee died as a result of metastatic lung cancer.

On September 20, 2005, the Jacksonville district office issued a decision recommending that you are 
entitled to compensation for the employee’s lung cancer in the amount of $150,000 under § 7384 of the 
Act and $125,000 under § 7385s of the Act.  In addition, the district office recommended that you be 
entitled to medical benefits for the employee’s metastatic lung cancer from September 3, 2002 to June 
28, 2005.

You submitted information showing the employee received a state workers’ compensation settlement.

On September 26, 2005, the Final Adjudication Branch received written notification that you waive any
and all objections to the recommended decision.  



FINDINGS OF FACT

1)  On July 21, 2005, you filed a Form EE-2 based on the employee’s basal cell carcinoma and lung 
cancer with suspected metastases to the bone.  

2)  The employee was diagnosed with lung cancer on June 24, 2005.

3)  The employee worked at the gaseous diffusion plant in Oak Ridge, Tennessee, from March 29, 1965
to February 16, 1996, and from August 29, 1996 to August 31, 1996. 

4)  The employee wore a dosimetry badge during this employment.

5)   You were married to the employee for at least one year immediately before his death.

6)   On September 20, 2005, the Jacksonville district office issued a decision recommending that you 
are entitled to compensation in the amount of $150,000 for the employee’s lung cancer.  

CONCLUSIONS OF LAW

In order for the employee to qualify as a member of the SEC, the following requirements must be 
satisfied:

The employee was so employed for a number of work days aggregating at least 250 work days before 
February 1, 1992, at a gaseous diffusion plant located in Paducah, Kentucky, Portsmouth, Ohio, or Oak
Ridge, Tennessee, and, during such employment - -

(i) was monitored through the use of dosimetry badges for exposure at the 
plant of the external parts of employee’s body to radiation; or

(ii) worked on a job that had exposures comparable to a job that is or was 
monitored through the use of dosimetry badges.  

42 U.S.C. § 7384l(14)(A).

The employee worked at the gaseous diffusion plant in Oak Ridge, Tennessee, for more than 250 work 
days prior to February 1, 1992, and wore a dosimetry badge during this employment.  Therefore, the 
employee is a member of the SEC.  42 U.S.C. § 7384l(14).

The employee’s lung cancer is a specified cancer under § 7384 of the Act and implementing 
regulations.  42 U.S.C. § 7384l(17)(A); 20 C.F.R. § 30.5(ff)(2).

You indicated in a letter received September 22, 2005 that the employee received a state workers’ 
compensation settlement for his skin cancer only.  You submitted a document concerning this 
settlement.  While the document did not indicate the medical condition upon which the lump sum 
settlement was based, the document shows the employee was the recepient of the settlement.  Survivor 
benefits under § 7385s of the Act are reduced when a survivor receives some form of state workers’ 
compensation benefits.[2]  Since you did not receive such a benefit, a reduction is not necessary.



On the other hand, the recommended award of medical benefits is based on the employee’s entitlement 
under § 7385s, since he filed his claim prior to his death.  If the workers’ compensation settlement was 
due to the accepted lung cancer, these medical benefits would have to be reduced.  Although the 
medical condition is not listed on the workers’ compensation document, the document was issued on 
February 5, 2003.  Since the employee’s lung cancer was not diagnosed until June 24, 2005, our office 
may safely assume that the workers’ compensation settlement is unrelated to the present entitlement to 
lung cancer under § 7385s of the Act.

You have established that you are a survivor.  42 U.S.C. §§ 7384s(e)(3), 7385s-3(d)(1).

I conclude that you, as the eligible survivor of the employee as defined by § 7384 of the Act, are 
entitled to compensation in the amount of $150,000 pursuant to § 7384 of the Act on the basis of the 
employee’s lung cancer.  42 U.S.C. §§ 7384s(e)(1)(A), 7384s(a).

A determination under § 7384 that a DOE contractor employee is entitled to compensation for an 
occupational illness is treated as a determination that the employee contracted that illness through 
exposure to a toxic substance at a DOE facility.  42 U.S.C. § 7385s-4(a).  Since the employee died of 
this illness, lung cancer, you are entitled to compensation in the amount of $125,000.  42 U.S.C. § 
7385s-3(a)(1). 

In addition, since the employee filed the claim for benefits prior to his death, you are entitled to seek 
reimbursement for out-of-pocket medical expenses and/or payment of any outstanding medical 
expenses for the employee’s lung cancer with bone, liver, and lymph node metastases from September 
3, 2002 to June 28, 2005.

Jacksonville, FL

Mark Stewart

Hearing Representative

[1] The employee originally filed claim for benefits under §§ 7384 and 7385s on September 3, 2002, for skin cancer and 
lung nodule.  

[2] Federal (EEOICPA) Procedure Manual, Chapter E-1000.4 (issued September 2005).

EEOICPA Fin. Dec. No. 10002848-2005 (Dep’t of Labor, July 27, 2005)

NOTICE OF FINAL DECISION

This decision of the Final Adjudication Branch (FAB) concerns your claim for compensation under the 
Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 
42 U.S.C. § 7384 et seq. (EEOICPA).  Your claim for survivor benefits for acute radiation syndrome 
under § 7385s of the Act is hereby accepted.  

STATEMENT 0F THE CASE

On September 3, 2002 you filed Form EE-2, Claim for Survivor Benefits under the Energy Employees 
Occupational Illness Compensation Program Act (EEOICPA or the Act).  You claimed that your father, 



[Employee], died of acute myocardial failure due to the central nervous system damage from massive 
ionizing radiation as a result of his employment at Los Alamos National Laboratory.  

[Employee’s] employment was verified at the Los Alamos National Laboratory from June 17, 1946 to 
January 1, 1959.

Evidence in the file establishes that the employee was in a massive explosion on December 30, 1958 at 
the Los Alamos National Laboratory.  A death certificate signed by John S. Benson, M.D. shows that 
[Employee] died 35 hours after the incident.

You submitted the death certificate of [Employee’s] spouse, [Employee’s Spouse] and the death 
certificate of your brother, [Claimant’s brother].  You also submitted a copy of your birth certificate 
that established you were the daughter of [Employee] and a minor child at the time of your father’s 
death.

Your case was forwarded to the EEOICPA Physician Panel for a review of the medical evidence and a 
determination as to whether the acute radiation syndrome arose out of and in the course of your father’s
employment by a DOE employer and exposure to a toxic material at a DOE facility.  On July 7, 2004, 
the Medical Director, Office of Worker Advocacy, Office of Environment, Safety & Health, reviewed 
the findings and determination of the EEOICPA Physician Panel and accepted the panel findings in 
favor of your case.  

You indicated that your mother had received state workers’ compensation benefits for the claimed 
condition of acute radiation syndrome.  You submitted copies of the award granted to your mother.  It 
was determined that because your mother received the state workers’ compensation benefits and you 
did not receive the state workers’ compensation benefits, you would be entitled to an award in the 
amount of $175,000.00.

On July 15, 2005, the Denver district office issued a recommended decision finding that you are the 
eligible surviving beneficiary of the covered employee and you were entitled to monetary benefits in 
the amount of $175,000.00.  The case was forwarded to the Final Adjudication Branch for review.

Pursuant to the regulations implementing the EEOICPA, a claimant has 60 days from the date of 
issuance of the recommended decision to raise objections to that decision to the Final Adjudication 
Branch.  20 C.F.R § 30.310(a).  If an objection is not raised during the 60-day period, the Final 
Adjudication Branch will consider any and all objections to the recommended decision waived and 
issue a final decision affirming the district office’s recommended decision.  20 C.F.R. § 30.316(a).  

On July 27, 2005, the Final Adjudication Branch received your written notification waiving any and all 
objections to the recommended decision.

After considering the record of the claim forwarded by the district office, the Final Adjudication 
Branch makes the following findings:

FINDINGS OF FACT

1.      On September 3, 2002, you filed for survivor benefits under § 7385s of the Act.
2.      [Employee’s] employment was verified at the Los Alamos National Laboratory from June 17, 



1946 to January 1, 1959.
3.      Evidence in the file establishes that the employee was in a massive explosion on December 30, 
1958 at the Los Alamos National Laboratory.  A death certificate signed by John S. Benson, M.D. 
shows that [Employee] died 35 hours after the incident.
4.      On July 7, 2004, the Medical Director, Office of Worker Advocacy, Office of Environment, 
Safety & Health, reviewed the findings and determination of the EEOICPA Physician Panel and 
accepted the panel findings in favor of your case.  
5.      On July 15, 2005 the Denver district office issued a recommended decision finding that you are 
the eligible surviving beneficiary of the covered employee and you were entitled to monetary benefits 
in the amount of $175,000.00.
6.      You submitted the employee’s death certificate, his spouse’s death certificate, your brother’s 
death certificate and your birth certificate, thus establishing that you are the eligible surviving 
beneficiary of [Employee].
7.      The file also contains your signed statement that neither you nor the employee filed for or 
received any state workers’ compensation benefits for the claimed condition.  
Based on the above noted findings of fact in this claim, the Final Adjudication Branch hereby also 
makes the following:

CONCLUSIONS OF LAW

1.      The Final Adjudication Branch hereby finds the employee was a covered DOE contractor 
employee in accordance with 42 U.S.C. § 7385s-1.
2.      You have established that you are the eligible survivor of the covered employee pursuant to § 
7385s-3(d)(2).
3.      [Employee] contracted a covered illness under § 7385s-4(b).
4.      You are eligible to receive compensation in the amount of $175,000 pursuant to § 7385s-3(a)(3).
Denver, Colorado

Joyce L. Terry

District Manager

Relationship of coordination and the maximum amount payable

EEOICPA Fin. Dec. No. 10032182-2006 (Dep’t of Labor, March 3, 2008)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, your claim is approved for 
impairment benefits in the amount of $195,000.00 based on lung cancer under Part E of EEOICPA, 
approved for $55,000.00 in wage-loss benefits under Part E, and approved for the consequential illness 
of coronary artery disease under Part E.  You received state workers’ compensation benefits of 
$126,173.60 for your covered illness of lung cancer, and this will be coordinated with your Part E 
benefits, leaving your net entitlement to compensation under Part E as $123,826.40.

STATEMENT OF THE CASE



On October 15, 2001, you filed a claim for benefits under Part E (formerly Part D) of EEOICPA and 
identified lung cancer as the illness that allegedly resulted from your employment at a Department of 
Energy (DOE) facility.  On February 20, 2004, the FAB issued a final decision concluding that you 
were entitled to lump-sum monetary and medical benefits for your lung cancer under Part B of 
EEOICPA.  Based on that conclusion, you were awarded $150,000.00 and medical benefits for your 
lung cancer under Part B.  On August 9, 2006, the FAB issued a final decision that also awarded you 
medical benefits under Part E of EEOICPA for your lung cancer.

On January 8, 2007, the district office received your request for impairment and wage-loss benefits 
under Part E based on your lung cancer.  You elected to have a physician selected by the Department of
Labor perform the impairment rating.  You also you stated that you first experienced wage-loss 
beginning in 1997, when you were “officially medically retired from work at Westinghouse Savannah 
River Plant” and that this wage-loss has continued since then.

The DOE confirmed your employment at the Savannah River Site (SRS) in Aiken, South Carolina from
April 23, 1984 to November 1, 1997.  You worked for E.I. DuPont and Westinghouse, two DOE 
contractors, during your employment at the SRS.  The medical evidence includes a January 3, 1995 
pathology report, signed by Dr. Sharon Daspit, which confirms a diagnosis of squamous cell carcinoma
of the left lung.  On April 25, 2007, the district office also received your request that your coronary 
artery disease be accepted as a consequential illness of your lung cancer, as it is related to your 
radiation treatment for your lung cancer.

To determine your “minimum impairment rating” (the percentage rating representing the extent of 
whole person impairment, based on the organ and body functions affected  by your covered illnesses 
and the extent of the impairment attributable to your covered illnesses), the district office referred your 
file material to a District Medical Consultant (DMC).  

On April 18, 2007, the DMC reviewed the medical evidence of record and determined that pursuant to 
Table 8-2 of the Fifth Edition of the American Medical Association’s Guides to the Evaluation of 
Permanent Impairment, your covered illness of lung cancer resulted in a Class 4 respiratory disorder 
that translated to a 73% whole person impairment.  The DMC also determined that pursuant to Table 
3.6a of the Guides, your coronary artery disease resulted in an 18% whole person impairment.  Using 
the combined values chart contained in the Guides, the DMC concluded that you had a 78% whole 
person impairment due to your covered illnesses of lung cancer and coronary artery disease.  The DMC
explicitly stated that your cardiac condition is “due to the radiation of the lung cancer, and such is a 
known complication of chest radiation.”

You submitted your Social Security Administration earnings statement, which shows that you last had 
recorded wages in 1997.  An April 8, 1997 letter from Dr. James R. Mobley states that your pulmonary 
and cardiovascular systems “are so marginal that any stress will possibly cause an exacerbation” of 
your problems, and that in his opinion you should be considered totally disabled from gainful 
employment.  

You submitted a copy of your “Compromise Settlement Agreement and Petition for Approval” 
confirming that you received a settlement of your state workers’ compensation claim totaling 
$126,713.60 for your lung cancer.



coronary artery disease was a consequential illness related to your lung cancer treatment, that your 
accepted illnesses of lung cancer and coronary artery disease resulted in a 78% whole body 
impairment, that you were entitled to $195,000.00 in impairment benefits, and calculating your 
wage-loss benefits as $55,000, which was capped when the total amount of Part E monetary benefits 
reached $250,000.00.  From this combined maximum amount of $250,000.00, the district office 
subtracted your $126,173.60 in state workers’ compensation benefits and recommended that you be 
awarded a net payment of $123,826.40 in monetary benefits under Part E of EEOICPA.

In its recommended decision, the district office stated that you had no earnings reported to Social 
Security for the years 1998 through 2006; however, it stated that since total Part E compensation was 
statutorily capped at $250,000.00 and it was recommending that you receive $195,000.00 in 
impairment benefits, your wage-loss benefits were only calculated for the years 1998 through 2001 
(you are entitled to $15,000 in wage-loss benefits for the qualifying calendar years 1998 through 2000, 
and $10,000.00 for the qualifying calendar year 2001).  This totals $55,000.00 in wage-loss benefits.

On June 15, 2007, the FAB received your waiver of your right to object to the findings of fact and 
conclusions of law contained in the recommended decision.

On July 13, 2007, the FAB remanded your claim, and stated that the recommended decision did not 
take into account the full amount of wage-loss benefits to which you are entitled.  The FAB stated that, 
“It is true that total compensation, excluding medical benefits, under Part E may not exceed $250,000; 
however, it is the final number after coordination of state workers’ compensation benefits that cannot 
exceed $250,000, not the benefit amount before state workers’ compensation benefits are subtracted.”

On November 21, 2007, the Director of DEEOIC issued a Director’s Order vacating the July 13, 2007 
remand order issued by the FAB.  The Director’s Order stated that the only way to interpret the 
regulations at 20 C.F.R. § 30.626(a), which state “the OWCP will reduce the compensation payable 
under Part E by the amount of benefits the claimant receives from a state workers’ compensation 
program by reason of the same covered illness,” is to stop calculating the benefits an employee is 
entitled to under Part E at $250,000.00, and then coordinate the state workers’ compensation benefits.  

Following an independent review of the evidence of record, the undersigned hereby makes the 
following:

FINDINGS OF FACT

1. On October 15, 2001, you filed a claim for benefits under Part E (formerly Part D) of 
EEOICPA.  You identified lung cancer as the illness you alleged resulted from your 
employment at a DOE facility.  

2. On February 20, 2004, the FAB issued a final decision determining that you were entitled to 
lump-sum and medical benefits for your lung cancer under Part B, and awarding you 
$150,000.00 and medical benefits for your lung cancer under Part B. 

3. On August 9, 2006, the FAB issued a final decision awarding you medical benefits under Part E 
of EEOICPA for your covered illness of lung cancer. 

4. Your coronary artery disease is a consequential illness of your lung cancer. 



5. On April 18, 2007, the DMC reviewed the medical evidence of record and determined that your 
covered illness of lung cancer and covered consequential illness of coronary artery disease 
resulted in a 78% whole person impairment. 

6. You last had recorded wages in 1997.  Your doctor states that your pulmonary and 
cardiovascular systems “are so marginal that any stress will possibly cause an exacerbation” of 
your problems, and that in his opinion you should be considered totally disabled from gainful 
employment. 

7. You were born on October 5, 1942 and turned 55 years old in 1997.  Your normal Social 
Security retirement age is 65 years. 

8. You received $126,173.60 in state workers’ compensation benefits for your lung cancer, based 
on exposure to ionizing radiation. 

Based on these facts, the undersigned hereby makes the following: 

CONCLUSIONS OF LAW

If the claimant waives any objections to all or part of the recommended decision, the FAB may issue a 
final decision accepting the recommendation of the district office, either in whole or in part.  20 C.F.R. 
§ 30.316(a).  You have waived your right to file objections to the findings of fact and conclusions of 
law issued in the May 9, 2007 recommended decision.

Under Part E of EEOICPA, a “covered DOE contractor employee” with a “covered illness” shall be 
entitled to impairment benefits based upon the extent of whole person impairment of all organs and 
body functions that are compromised or otherwise affected by the employee’s “covered illness.”  See 
42 U.S.C § 7385s-2(a); 20 C.F.R. § 30.901(a).  This “minimum impairment rating” shall be determined
in accordance with the Fifth Edition of the Guides.  See 42 U.S.C. § 7385s-2(b).  The statute provides 
that for each percentage point of the “minimum impairment rating” that is a result of a “covered 
illness,” the “covered DOE contractor employee” shall receive $2,500.00.  See 42 U.S.C. § 7385s-2(a)
(1).  

The evidence of record indicates that you are a covered DOE contractor employee with a covered 
illness of lung cancer and a covered consequential illness of coronary artery disease.  You have a 
“minimum impairment rating” of 78% of your whole body as a result of your covered illnesses of lung 
cancer and coronary artery disease, based on the Guides. You are therefore entitled to $195,000.00 in 
impairment benefits (78 x $2,500 = $195,000.00) under Part E of EEOICPA.

In order to be entitled to wage-loss benefits under Part E, you must submit factual evidence of your 
wage-loss and medical evidence that is of sufficient probative value to establish that the period of 
wage-loss at issue is causally related to your covered illness.  See Federal (EEOICPA) Procedure 
Manual, Chapter E-800.6b (September 2005).  You were born on October 5, 1942 and turned 55 years 
old in 1997.  Your normal Social Security retirement age is 65 years.  You last had recorded wages in 
1997 and have not had any wages since then.  Your doctor states that your pulmonary and 
cardiovascular systems “are so marginal that any stress will possibly cause an exacerbation” of your 
problems, and that in his opinion you should be considered totally disabled from gainful employment.  
This is sufficient to show that you had wage-loss related to your covered illnesses of lung cancer and 



coronary artery disease beginning in 1998.

Accordingly, your claim for wage-loss benefits under Part E of EEOICPA is accepted in the amount of 
$55,000.00.  You are entitled to $15,000.00 in wage-loss benefits for the qualifying calendar years 
1998 through 2000, and $10,000.00 for the qualifying calendar year 2001.  This totals $55,000.00 in 
wage-loss benefits, which together with your $195,000.00 in impairment benefits, totals the statutory 
maximum of $250,000.00.  Therefore, your wage-loss eligibility ends there.

All benefits payable under Part E of EEOICPA must be coordinated with the amount of any state 
workers’ compensation benefits that were paid to the claimant for the same covered illness or illnesses. 
See 42 U.S.C. § 7385s-11.  Based on the evidence in the file, this results in a reduction of the maximum
amount payable to you in impairment and wage-loss benefits, $250,000.00, by $126,173.60, resulting 
in a net entitlement of $123,826.40.

Therefore, your claim for the consequential illness of coronary artery disease is accepted under Part E.  
Your claim for impairment and wage-loss benefits under Part E for your lung cancer and coronary 
artery disease is also accepted, and you are awarded a net amount of $123,826.40.  

Washington, DC

Carrie A. Rhoads

Hearing Representative

Final Adjudication Branch

Settlement of claim 

EEOICPA Fin. Dec. No. 10013372-2006 (Dep’t of Labor, May 9, 2007)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) on your claim for benefits under the 
Energy Employees Occupational Illness Compensation Program Act of 2000, as amended (EEOICPA 
or the Act), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, your claim for medical benefits 
under Part E of the Act is accepted.

STATEMENT OF THE CASE

On June 1, 2004, you filed a claim for medical benefits under Part E (then Part D) of the Act, based on 
your diagnosis of asbestos-related lung disease on August 24, 1992.  Your Employment History asserts 
that you were employed by Union Carbide at Y-12 from April 1960 to December 1993.  The Oak Ridge
Institute of Science and Education (ORISE) verified that you were employed at the Y-12 Plant[1] in 
Oak Ridge, Tennessee, from April 25, 1960 to March 22, 1965, and from March 7, 1966 to September 
30, 1997.  Other employment documents on file indicate that you were employed by Department of 
Energy (DOE) contractor Union Carbide at the Y-12 Plant. 



Report dated August 24, 1992, signed by Dr. Jeffrey S. Hecht, states that “it is probable that 
[Employee] has asbestos-related pulmonary disease.”  A medical report dated July 18, 2005, signed by 
Dr. Ronald R. Cherry, reports an impression of “asbestos-related pleural plaques” and “mild increased 
interstitial markings on chest x-ray, but the profusion is insufficient for the firm diagnosis of 
asbestosis.”  The district office concluded that the medical evidence in your case file was sufficient to 
establish a diagnosis of asbestos-related lung disease.  

The district office also reviewed the U S. Department of Labor’s Site Exposure Matrices (SEM) 
database and the National Institute of Health (NIH) HazMap Disease List.  The SEM lists possible 
health effects of exposure to toxins that were present at certain buildings during specified timeframes at
certain DOE facilities.  The district office concluded that SEM identified asbestos as being present at 
Y-12 and that you could have been exposed to the toxic substance asbestos during your employment as 
a machinist at that facility.  

By letter dated July 10, 2006, you informed the district office that:  “Yes, a lawsuit has been filed and 
settlements have been received in connection with the claimed condition of asbestos-related lung 
disease.”  Your case file contains settlement documents and other evidence noting that your gross 
settlement amount for that lawsuit was $22,234.11, less attorney fees of $7,411.37 and suit 
costs/expenses of $776.00.    

By that same letter, you informed the district office that you “filed for and received an award of state 
workers’ compensation benefits for the condition of asbestos-related lung disease.”  Your case file 
contains settlement documents and other evidence noting that your gross settlement amount for that 
claim was $94,464.00, less attorney fees of $18,892.80 and suit costs/expenses of $1,323.50.    

On August 8, 2006, the district office issued a recommended decision concluding that the evidence of 
record satisfies the criteria for a covered illness under Part E.  Therefore, it was recommended that your
Part E claim for medical benefits be accepted for the claimed condition of asbestos-related lung 
disease, subject to a surplus in the amount of $88,716.40.

OBJECTIONS
By letter dated August 15, 2006, your authorized representative objected to the recommended decision. 
The letter indicated that you do not object to the recommended decision’s findings and conclusions 
relating to the tort suit that you filed, and that you do not object to the recommended offset due to the 
proceeds of that suit.  The letter objects, however, to the coordination of the settlement proceeds of the 
state workers’ compensation (SWC) claim with your EEOICPA benefits.  As the basis for the objection,
your representative asserts that “the state workers’ compensation case was settled and paid for the 
conditions of any non-malignant respiratory injury and the asbestos-related lung disease.”  He argues 
that the SWC settlement was for the claimed condition plus an additional illness not claimed under the 
EEOICPA and that, therefore, the proceeds cannot be coordinated in such a manner as to reduce your 
Part E medical benefits.  
The evidence in your case file, however, does not support your representative’s assertion.  The Order 
Approving Compromised Settlement of Workers’ Compensation Claim, dated March 10, 2006 and 
signed by Judge Elledge, clearly states in paragraphs II, III, IV, V and elsewhere that the $94,464.00 
settlement amount was arrived at based on disability from your “asbestos-related lung disease.”  Only 
once does the Order refer to “non-malignant respiratory injury” and that reference is not in the sections 
of the settlement Order which describe the basis for the $94,464.00 settlement amount.  Additionally, 
your own characterization of the SWC settlement in your July 10, 2006 letter to the district office was 
as follows:  “Yes, I have filed for and received an award of state workers’ compensation benefits for 
the condition of asbestos-related lung disease” (emphasis added), clearly indicating your own 



understanding that the SWC settlement was for the claimed condition of asbestos-related lung disease 
and not for other illnesses.       
Based on the totality of the evidence, the FAB concludes that your SWC settlement was for your 
claimed condition of asbestos-related lung disease, and that, therefore, the amounts recovered from that
claim must be coordinated with the award of benefits granted in your claim under the EEOICPA.     
             
After reviewing the evidence in your case file, the FAB hereby makes the following: 

FINDINGS OF FACT

1.         On June 1, 2004, you filed a claim for medical benefits under Part E of the Act, based on the 
claim that you were diagnosed with asbestos-related lung disease on August 24, 1992.       
2.         You were a DOE contractor employee employed at the Y-12 Plant from April 25, 1960 to March
22, 1965, and from March 7, 1966 to September 30, 1997.
3.         You were diagnosed with asbestos-related lung disease as early as 1992.     

4.         You filed a tort suit based on your exposure to asbestos and received a gross recovery of 
$22,234.11, less attorney fees of $7,411.37 and suit expenses of $776.00.  
5.         You filed a state workers’ compensation claim based on your illness of asbestos-related lung 
disease and received a gross recovery of $94,464.00, less attorney fees of $18,892.80 and suit expenses
of $1,323.50.    
Based on these facts, the undersigned makes the following:    

CONCLUSIONS OF LAW

Regulations governing the implementation of the Act allow claimants 60 days from the date of the 
district office’s recommended decision to submit to the FAB any written objections to the 
recommended decision, or a written request for a hearing.  See 20 C.F.R. §§ 30.310 and 30.311 (2006). 
On August 15, 2006, a timely written objection to the recommended decision was filed on your behalf. 
You did not request a hearing.  Pursuant to 20 C.F.R. §§ 30.312 and 30.313, the FAB has considered 
your objection by means of a review of the written record of this case.  The review did not include a 
review of any additional evidence because you failed to submit any new evidence.  After a thorough 
review of the record in this case, the FAB concludes that no further investigation of your objection is 
warranted, and the FAB now issues a final decision on your Part E claim.

In order to prove eligibility for medical benefits under Part E of the Act, you must establish that you 
were a “covered DOE contractor employee” and that you “contracted a covered illness through 
exposure at a Department of Energy facility.”  See 42 U.S.C. §§ 7385s-4, 7385s(1) and 7385s-8.  Part E
further states that: 

[A] Department of Energy contractor employee shall be determined for purposes of [Part E] to 
have contracted a covered illness through exposure at a Department of Energy facility if—

(A)       It is at least as likely as not that exposure to a toxic substance at a 
Department of Energy facility was a significant factor in aggravating, 
contributing to, or causing the illness; and
(B)       It is at least as likely as not that the exposure to such toxic 
substance was related to employment at a Department of Energy 
facility.”                        



See 42 U.S.C. § 7385s-4(c)(1).  

The totality of the evidence in the record establishes that you were a DOE contractor employee and that
you contracted asbestos-related lung disease following the commencement of your DOE employment.  
The record also establishes that you were exposed to the toxic substance asbestos at the Y-12 Plant, a 
DOE facility, and that your exposure at that facility covered a period of at least 250 aggregate work 
days.  The evidence further establishes that the latency period of your asbestosis exceeded 10 years in 
duration.  Thus, your case satisfies the criteria required to benefit from the presumption that your 
asbestos-related lung disease was caused by exposure to a toxic substance at a DOE facility.  See 
EEOICPA Bulletin No. 06-08 (issued April 25, 2006).  Therefore, the FAB concludes that you are a 
“covered DOE contractor employee” who contracted a “covered illness” resulting from exposure to a 
toxic substance at a DOE facility, and that, therefore, you are entitled to medical benefits under Part E.  
See 42 U.S.C. §§ 7385s(1), 7385s(2), 7385s-4(b) and 7385s-8; EEOICPA Bulletin No. 06-08 (issued 
April 25, 2006).   

Therefore, the FAB concludes that the evidence of record is sufficient to allow an award of medical 
benefits under Part E of the Act.  Accordingly, your claim for Part E medical benefits is accepted and 
you are entitled to medical benefits retroactive to the date upon which you submitted your claim for 
Part E benefits, June 1, 2004, for the covered illness of asbestos-related lung disease.    

However, the Act also requires that your Part E award of medical benefits be subject to offset  based on
amounts received from any tort suit judgment or settlement arising from your exposure to asbestos.  
See 42 U.S.C. § 7385; 20 C.F.R. § 30.505(b) (2006).  The evidence establishes that you filed a tort suit 
based on your exposure to asbestos, and that you received certain amounts from various defendants, 
and that you incurred attorney fees and suit costs.  Based on the amounts received and expenses and 
attorney fees incurred, the amount of your offset for your tort suit is $14,468.34, using the EEOICPA 
Part B/E Benefits Offset Worksheet.  See EEOICPA Bulletin No. 07-12 (issued April 10, 2007).

The Act also requires that your Part E award of medical benefits be subject to coordination with 
amounts received from any state workers’ compensation claim you filed for the covered illness of 
asbestos-related lung disease.  See 42 U.S.C. § 7385s-11; 20 C.F.R. § 30.626.  The evidence establishes
that you filed a state workers’ compensation claim based on your asbestos-related lung disease, and that
you settled that claim for a certain amount, and that you incurred attorney fees and suit costs.  Based on
the amounts received and expenses and attorney fees incurred, the amount of your coordination for 
your SWC claim is $74,247.70, pursuant to the EEOICPA/SWC Coordination of Benefits Worksheet.  
See EEOICPA Bulletin 07-02 (issued October 18, 2006).  

Accordingly, your Part E medical benefits for asbestos-related lung disease, herein awarded, are subject
to offset and coordination in the total amount of $88,716.04, based on the EEOICPA Part B/E Benefits 
Offset Worksheet and the EEOICPA/SWC Coordination of Benefits Worksheet.  Thus, your medical 
benefits herein awarded are reduced by $88,716.04, and the bills for treatment of your covered illness 
will only be payable under the EEOICPA after you, or others on your behalf, have paid the first 
$88,716.04 of those bills incurred on or after the effective date of June 1, 2004.

Washington, DC

Alan Kelly, Hearing Representative



Final Adjudication Branch

[1]  The Y-12 Plant is a DOE facility from 1942 to present.  Listed prime contractors include:  Tennessee Eastman Corp. 
(TEC) (1943-1947), Union Carbide & Carbon Corp. (1947-1984), Martin Marietta Energy Systems (1984-1994), Lockheed 
Martin Energy Systems, Inc. (1994-1998), Bechtel Jacobs (1998-2000), and BWXT (2000-present).  See 
http://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist (last visited May 4, 2007).    

EEOICPA Fin. Dec. No. 10039710-2007 (Dep’t of Labor, November 30, 2007)

ORDER GRANTING REQUEST FOR RECONSIDERATION AND FINAL DECISION

This is the final decision of the Final Adjudication Branch (FAB) concerning the employee’s claim 
under Part E of the Energy Employees Occupational Illness Compensation Program Act of 2000, as 
amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons stated below, the employee’s claim 
under Part E for the covered illness of asbestosis is accepted for the payment of medical benefits.  
However, a surplus in the amount of $132,065.71 must be absorbed before any Part E benefits may 
actually be paid to or on behalf of the employee.  A determination as to whether the employee is 
entitled to any compensation for potential wage-loss and/or impairment benefits under Part E due to 
asbestosis is deferred at this time.

STATEMENT OF THE CASE

On , the employee filed a claim for benefits under Part E of EEOICPA and alleged that he had 
developed “asbestos lung disease” as the result of his employment in , from 1976 to 2001.  On his 
claim form, the employee indicated that he had both filed a law suit and had received a settlement for 
the claimed condition of “asbestos lung disease.”  He also alleged that he had worked for three 
different Department of Energy (DOE) contractors at the Y-12 and K-25 Plants, and DOE subsequently
verified that he was employed at the Y-12 and K-25 Plants from through .

In support of the claim, the employee’s representative submitted an report in which Dr. Scutero 
reviewed the employee’s medical records and x-rays and diagnosed asbestosis due to asbestos 
exposure, and a report in which Dr. Chirrona related an impression of probable asbestos-related lung 
disease and mild chronic obstructive pulmonary disease (COPD).  In a July 3, 2006 response to a 
request for additional medical evidence from the Jacksonville district office of the Division of Energy 
Employees Occupational Illness Compensation (DEEOIC), the representative submitted October 21 
and 31, 2005 reports in which Dr. Cherry diagnosed asbestosis due to asbestos exposure as confirmed 
by evidence of pleural plaques and pulmonary function testing, and COPD due to cigarette smoking, as
well as the pulmonary function testing and computerized tomography findings upon which Dr. Cherry 
had based his opinions.



employee’s representative also submitted copies of the “worker’s compensation complaint” that the 
employee filed in the Circuit Court for Anderson County, Tennessee on November 15, 2005[2], an 
“Order Approving Compromised Settlement of Workers’ Compensation Claim” dated September 15, 
2006, and a list of itemized expenses related to that claim.  The complaint alleged that the employee 
contracted “asbestosis or asbestos-related lung disease, due to, or as a consequence of his exposure to 
asbestos” at work, but did not also allege that the employee had contracted COPD due to his 
employment.  In Sections II, III and V of the September 15, 2006 Order, the judge in that matter found 
that the employee had contracted one work-related illness, “asbestos-related lung disease,” dismissed 
his claim against two of the three defendants, and decreed that upon payment of the settlement of 
$150,869.60 and its agreement to pay medical benefits, the third defendant would be relieved of all 
further liability to the employee for “the claimed occupational asbestos-related lung disease and any 
non-malignant respiratory injury.”

On , the district office issued a recommended decision to accept the employee’s Part E claim and found
that the medical evidence established that the employee had contracted the covered illness of asbestosis
due to his work-related exposure to asbestos.  In that same recommended decision, the district office 
found that the employee had received a state workers’ compensation settlement of $150,869.60 for his 
covered illness, and calculated that $119,392.18 of that settlement had to be coordinated with the 
employee’s Part E benefits.  Since the employee was not being awarded any monetary benefits at that 
time, the district office found that the entire $119,392.18 constituted a “surplus” that would have to be 
recovered from his future Part E benefits, including the medical benefits that it was recommending for 
acceptance.  However, the district office made no findings of fact regarding the employee’s tort 
recoveries.

In a letter, the employee’s representative objected to the recommendation that the employee’s Part E 
award for asbestosis be coordinated with his state workers’ compensation settlement.  In support of this
objection, the representative asserted that the employee had both claimed for and received the 
settlement for both “any non-malignant respiratory injury” and either “asbestosis” or “asbestos lung 
disease,” and argued that because the district office found that the employee had contracted only one 
covered illness—asbestosis—no coordination was required under DEEOIC’s procedures.  

On February 7, 2007, FAB issued a final decision accepting the employee’s Part E claim.  In its 
decision, FAB considered the representative’s objection to the coordination of the employee’s Part E 
benefits and rejected it because there was “no evidence that the employee was diagnosed with a 
non-malignant illness other than from asbestos exposure and that is not considered an asbestos-related 
pulmonary condition.”  Based on this finding, FAB accepted the district office’s recommendation that 
payment for any medical treatment of the employee’s asbestosis be suspended until the $119,392.18 
“surplus” was fully absorbed.  FAB also made no findings regarding the employee’s tort recoveries.

On March 22, 2007, the employee filed a petition in the United States District Court for the Eastern 
District of Tennessee seeking review of the final decision on his Part E claim.[3]  Shortly thereafter, on 
April 30, 2007 the Director of DEEOIC issued an order that vacated the February 7, 2007 final decision
and reopened the employee’s claim for both further development and the issuance of new 
recommended and final decisions.  The order noted that neither the recommended nor the final 
decisions in this matter had discussed the recoveries that the employee had received from his tort 
action, and that the coordination of his Part E benefits with his state workers’ compensation settlement 
was not correctly calculated using the proper worksheet.



July 5, 2007 letter in which it requested additional information regarding his tort recoveries.  On July 
12, 2007, the employee’s representative responded to the July 5, 2007 development letter by submitting
an updated “Settlement Detail” showing the receipt of another $3,000 payment from a defendant, a list 
of itemized expenses related to the employee’s tort suit amounting to $1,703.96, and a cover letter in 
which he noted that attorney fees of $7,177.40 had been paid out of the recovery total of $21,532.43.

On August 15, 2007, the national office issued a recommended decision:  (1) to accept the employee’s 
Part E claim for the payment of medical benefits for the covered illness of asbestosis; (2) to offset the 
employee’s Part E benefits with the $12,673.53 “surplus” recovery from his tort action for asbestos 
exposure; and (3) to coordinate the employee’s Part E benefits with the $119,392.18 “surplus” of the 
state workers’ compensation benefits he received for the same covered illness.  The case was 
transferred to FAB on the same date; since no objections to the recommended decision were received 
within the 60-day period provided for under 20 C.F.R. § 30.310(a) (2007), FAB issued a decision on 
the employee’s claim on October 25, 2007.

Thereafter, by letter dated November 2, 2007, the employee’s representative made a timely request for 
reconsideration of the October 25, 2007 decision and submitted copies of an August 29, 2007 letter 
objecting to the August 15, 2007 recommended decision and an April 20, 2007 affidavit of Dr. Cherry 
that he alleged had been sent to FAB in a timely manner in support of his reconsideration request.  
Although there is no evidence that the August 29, 2007 objections or the April 20, 2007 affidavit were 
ever received by FAB, they appear to have been properly sent to the correct mailing address.  
Therefore, FAB hereby grants the request to reconsider the employee’s claim to consider the following 
objections to the recommended decision:

OBJECTIONS

In his August 29, 2007 submission, the employee’s representative argued that the recommended 
coordination of the employee’s Part E benefits with the $119,392.18 “surplus” of the state workers’ 
compensation benefits he had received was improper under 20 C.F.R. § 30.626(c)(3), and alleged that 
the state workers’ compensation benefits at issue were for both asbestos-related lung disease (a covered
illness) and COPD (a non-covered illness).  In support of his argument, the representative asserted that 
Dr. Cherry’s affidavit established that the employee’s COPD was a “non-malignant lung injury.”  In his 
affidavit, Dr. Cherry indicated that he had examined the employee on , that he had diagnosed COPD 
based on his findings, and that COPD “is a non-malignant respiratory injury.”

After considering the recommended decision, the objections to the recommended decision and all of 
the evidence in the case file, FAB hereby makes the following:

FINDINGS OF FACT

1. The employee filed a claim for benefits under Part E of EEOICPA on , and alleged that he had 
contracted “asbestos lung disease” due to his employment.

2. The employee was employed as a DOE contractor employee at two DOE facilities, the K-25 and 
Y-12 Plants in , , from through .  This is more than 250 days of covered employment, during which the 
potential for asbestos exposure existed.



asbestosis due to exposure to asbestos by Dr. Scutero on October 7, 1997, more than ten years after he 
was first exposed to asbestos at a DOE facility, and that he was later diagnosed with nonwork-related 
COPD due to cigarette smoking by Dr. Cherry in reports dated October 21 and 31, 2005.

4. It is at least as likely as not that the employee’s exposure to asbestos at two DOE facilities, the K-25 
and Y-12 Plants, was a significant factor in aggravating, contributing to, or causing his asbestosis.

5. It is at least as likely as not that the employee’s exposure to asbestos was related to his employment 
by a DOE contractor at the K-25 and Y-12 Plants.

6. The employee filed a tort suit in the Circuit Court for , on August 14, 1992 against 17 defendants, 
alleging that he had been exposed to asbestos at work at the K-25 and Y-12 Plants.  As of July 12, 2007,
the employee had received recoveries from the defendants of $21,532.43 and had paid out allowable 
attorney fees of $7,199.86 and allowable costs of suit of $1,681.50.

7. The employee also filed a “worker’s compensation complaint” in the Circuit Court for Anderson 
County, Tennessee on November 15, 2005 seeking workers’ compensation benefits for “asbestosis or 
asbestos-related lung disease.”  The employee did not seek state workers’ compensation benefits for 
COPD in that action.  In an “Order Approving Compromised Settlement of Workers’ Compensation 
Claim” dated September 15, 2006, the judge in that matter found that the employee had contracted a 
single illness, “asbestos-related lung disease,” and decreed that payment of the settlement of 
$150,869.60 would relieve the defendant of all future liability to the employee for “the claimed 
occupational asbestos-related lung disease and any non-malignant respiratory injury.”  Out of this 
settlement, the employee paid allowable attorney fees of $30,173.92 and allowable costs of suit of 
$1,303.50.

Based on the above-noted findings of fact, FAB hereby makes the following:

CONCLUSIONS OF LAW

The first issue in this case is whether the employee qualifies as a “covered Part E employee” under 20 
C.F.R. § 30.5(p).  For this case, the relevant portion of the definition of a “covered Part E employee” is 
“a Department of Energy contractor employee. . .who has been determined by OWCP to have 
contracted a covered illness. . .through exposure at a Department of Energy facility,” and the claimed 
“covered illness” is “asbestos lung disease” or asbestosis.

DEEOIC has established criteria to allow for a presumption of causation in claims filed under Part E 
for asbestosis.  If the evidence in the claim file is sufficient to establish that the employee was 
diagnosed with asbestosis, that he or she worked at least 250 aggregate days at a facility where the 
presence of asbestos has been confirmed, and that there was a latency period of at least 10 years 
between the employee’s first exposure and the first diagnosis of asbestosis, DEEOIC can accept that it 
was at least as likely as not that the employee’s exposure to asbestos at a DOE facility was a significant
factor in aggravating, contributing to or causing his or her asbestosis.[4]  See Federal (EEOICPA) 
Procedure Manual, Chapter E-500.17 (June 2006).



work-related exposure to asbestos, and this is the only “covered illness” that is supported by the 
medical evidence in the case file (the employee’s COPD is not due to the same work-related exposure 
that resulted in his asbestosis and is instead due to nonwork-related cigarette smoking).  The employee 
also had more than one year of covered employment with exposure to asbestos and was diagnosed with
asbestosis more than ten years following his initial exposure to asbestos at a covered DOE facility.  
Therefore, he qualifies as a “covered Part E employee” under § 30.5(p) of the regulations for the 
condition of asbestosis, and the employee’s claim for asbestosis is accepted pursuant to § 7385s-4(c) of 
EEOICPA.  Since he is a “covered Part E employee,” the employee is entitled to medical benefits for 
the “covered illness” of asbestosis pursuant to § 7385s-8 of EEOICPA, retroactive to the date he filed 
his claim for benefits on .

The second issue in this case is whether the employee’s Part E benefits must be offset.  Under § 7385 
of EEOICPA and 20 C.F.R. § 30.505(b), Part E benefits must be offset to reflect payments made 
pursuant to a final judgment or a settlement received in litigation for the same exposure that EEOICPA 
benefits are payable.  As found above, the employee filed a tort suit in the Circuit Court for , on against
17 defendants, alleging that he had been exposed to asbestos at work.  Through , the employee has 
received total recoveries from the defendants of $21,532.43, and had paid out allowable attorney fees 
of $7,199.86 and allowable costs of suit of $1,681.50.  Using the “EEOICPA Part B/E Benefits Offset 
Worksheet,” the employee has a “surplus” recovery from his tort action of $12,673.53; this “surplus” 
must be absorbed from medical benefits and any lump-sum monetary benefits payable in the future 
before any Part E benefits can actually be paid to or on behalf of the employee.

The third issue in this case is whether the employee’s Part E benefits also must be coordinated.  Under 
§ 7385s-11 of EEOICPA and 20 C.F.R. § 30.626, Part E benefits must be coordinated with any state 
workers’ compensation benefits (other than medical or vocational rehabilitation benefits) that the 
claimant has received for the same covered illness.  As found above, on November 15, 2005 the 
employee filed a “worker’s compensation complaint” in the Circuit Court for Anderson County, 
Tennessee seeking state workers’ compensation benefits solely for “asbestosis or asbestos-related lung 
disease.”  In an “Order Approving Compromised Settlement of Workers’ Compensation Claim” dated 
September 15, 2006, the judge specifically found that the employee had contracted one illness, 
“asbestos-related lung disease,” and decreed that the payment of the settlement of $150,869.60 would 
relieve the defendant of all future liability to the employee for “the claimed occupational 
asbestos-related lung disease and any non-malignant respiratory injury.”

This does not mean, however, that the settlement was for anything other than the employee’s “covered 
illness” of asbestosis, which is the only work-related lung disease that is established by the medical 
evidence of record.  This conclusion is consistent with the medical evidence in the case file, the 
“worker’s compensation complaint” that the employee filed, and the remainder of the Order itself, 
which explicitly states in Sections II, III and V that the employee contracted a single work-related 
illness of “asbestos-related lung disease,” not that illness and a work-related non-malignant respiratory 
injury.[5]  In his objection to the recommended decision, the employee’s representative argued for the 
first time that Dr. Cherry’s affidavit established that the employee’s COPD is a non-malignant 
respiratory injury, and the medical evidence of record supports that particular conclusion.  However, 
the record also establishes that the employee’s COPD is due to his nonwork-related cigarette smoking 
rather than to his exposure to asbestos while employed at a DOE facility.  Therefore, because the record
does not establish that the employee received state workers’ compensation benefits “for both a covered 
illness and a non-covered illness arising out of and in the course of the same work-related incident,” 
coordination of the employee’s Part E benefits for the “covered illness” of asbestosis with his 
$150,869.60 settlement is required.  See 20 C.F.R. 30.626(c)(3).  Out of this settlement, the employee 
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paid allowable attorney fees of $30,173.92 and allowable costs of suit of $1,303.50.  Using the 
“EEOICPA/SWC Coordination of Benefits Worksheet,” the employee has received “surplus” state 
workers’ compensation benefits totaling $119,392.18 after deducting allowable attorney fees and costs 
of suit from his gross settlement.  This second “surplus” must also be absorbed from the employee’s 
medical benefits and any lump-sum monetary benefits payable in the future before any Part E benefits 
can actually be paid to or on behalf of the employee.

Accordingly, the employee is entitled to medical benefits for his asbestosis, retroactive to the date he 
filed his EEOICPA claim on .  However, a total “surplus” in the amount of $132,065.71 must be 
absorbed pursuant to §§ 7385 and 7385s-11(a) of EEOICPA before any Part E benefits are actually 
payable.

Washington, 

Tom Daugherty

Hearing Representative

Final Adjudication Branch

[1]  No. 1-553-92.

[2]  No. A5LA0597.

[3]  No. 3:07-cv-103 (E.D. Tenn. Knoxville). 

[4]  The actual latency period for the development of asbestosis is a function of the duration and intensity of exposure to 
asbestos.  Thus, if an employee’s occupation was one that is not typically exposed to asbestos, or the potential for extreme 
exposure existed and the employee worked less than 250 aggregate work days, or there is a latency period of less than 10 
years existing between the covered DOE or RECA section 5 employment and the onset of the illness, DEEOIC will evaluate
all of the evidence in the file to determine whether a causal relationship exists in those instances.

[5]  This interpretation of the September 15, 2006 Order is consistent with the way a similar order settling a Tennessee 
workers’ compensation case was interpreted by the Tennessee Supreme Court in Wilson v. National Healthcare Corp., 2004 
WL 1964909 *3 (Tenn. Workers’ Comp. Panel  Sept. 7, 2004).

EEOICPA Fin. Dec. No. 10068242-2008 (Dep’t of Labor, July 25, 2008)

ORDER GRANTING REQUEST FOR RECONSIDERATIONAND FINAL DECISION

The Final Adjudication Branch (FAB) hereby grants the employee’s timely request for reconsideration
of its June 6, 2008 final decision, pursuant to 20 C.F.R. § 30.319(c) (2008), and issues this new final 
decision concerning the employee’s claim under Part E of the Energy Employees Occupational Illness 
Compensation Program Act of 2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the 
reasons stated below, the employee’s claim under Part E for the covered illness of asbestosis is 
accepted for the payment of medical benefits.  However, a “surplus” in the amount of $74,416.46 must
be absorbed before any Part E benefits may actually be paid to or on behalf of the employee.  A 
determination as to whether the employee is entitled to any compensation for potential wage-loss 
and/or impairment benefits under Part E due to his covered illness of asbestosis is deferred at this 



time.

STATEMENT OF THE CASE

On August 13, 2007, the employee filed a Form EE-1 claiming benefits under Part E of EEOICPA and 
alleged that he had contracted “asbestos related lung disease” due to his employment as an electrician 
at the Y-12 Plant and K-25 Plant in Oak Ridge, Tennessee from 1977 to 1995.  The employee also 
alleged that he was exposed to asbestos, radiation and toxic chemicals while working at those two 
facilities.  Using the Oak Ridge Institute for Science and Education database, the Savannah River 
Resource Center verified that the employee had worked at the K-25 Plant from October 31, 1977 to 
August 28, 1981, and at the Y-12 Plant from August 22, 1983 to March 4, 1991.  On his Form EE-1, the
employee further indicated that he had filed a tort suit and a state workers’ compensation claim related 
to his claimed illness, and that he had received settlements or other awards.

In support of his claim, the employee submitted pulmonary function and x-ray studies and a July 27, 
2005 report from Dr. Ronald R. Cherry, a Board-certified pulmonary specialist.  In that report, Dr. 
Cherry related the employee’s belief that he had mild asthma, noted that he had smoked about one 
quarter pack of cigarettes a day for 10 years before he quit at age 35, and diagnosed “asbestosis” based 
on the results of his laboratory studies.  In a follow-up note dated August 3, 2005, Dr. Cherry repeated 
his diagnosis of “asbestosis,” causally related that one illness to the employee’s work-related exposure 
to asbestos dust, and opined that the employee had a 17% permanent impairment of the whole person 
using the Fifth Edition of the American Medical Association’s Guides to the Evaluation of Permanent 
Impairment.

In a signed statement dated September 18, 2007, the employee confirmed that he and his wife had filed 
a tort suit for damages due to his alleged asbestos exposure in the Circuit Court for Knox County, 
Tennessee; he also noted that the suit was still pending and that they had received joint settlement 
payments as of that date amounting to $6,339.50, less attorneys fees of $2,113.14 and court costs of 
$708.62.[1]  The employee also confirmed that he had received a settlement of his claim for state 
workers’ compensation benefits[2] in the amount of $91,104.02, less attorney fees of $18,220.80 and 
$1,281.50 of expenses, and asserted that this payment was for “the claimed condition of asbestos 
related lung disease and any non-malignant respiratory injury (asthma).”

Accompanying the employee’s statement was a copy of the short-form complaint against 14 defendants
that he and his wife had filed in the tort suit, a settlement sheet showing that their law firm had received
seven separate payments as of September 11, 2007, and an itemized list of court costs from that 
litigation.  Also accompanying the above-noted statement was a certified copy of the March 10, 2006 
“Order Approving Compromised Settlement of Workers’ Compensation Claim,” signed by Judge 
Donald R. Elledge of the Circuit Court for Anderson County, Tennessee, that settled the employee’s 
state workers’ compensation claim against his employer, and a list of expenses from that proceeding.  
In his March 10, 2006 Order, the Judge found that the employee had contracted “asbestos-related lung 
disease as a result of occupational exposure to asbestos,” and decreed that payment of $91,104.02 
would exonerate the employer “from any and all further liability with regard to [state workers’ 
compensation] benefits which may be claimed by the [employee] or growing out of any injuries that 
have resulted, or may hereafter result, to [the employee] in reference to the claimed asbestos-related 
lung disease and any non-malignant respiratory injury. . . .”

On December 12, 2007, the Jacksonville district office issued a recommended decision to accept the 



employee’s Part E claim for asbestosis and to pay him medical benefits, once a combined surplus due 
to his receipt of payments from his tort suit and his state workers’ compensation claim in the amount of
$74,416.46 was absorbed.[3]  By letter postmarked on January 29, 2008, the employee’s representative 
filed an objection to the recommended decision and requested a review of the written record of the 
claim.  In her submission, the employee’s representative objected to the coordination of the employee’s 
Part E benefits with the proceeds of the settlement of his state workers’ compensation claim, which had
accounted for $71,601.72 of the $74,416.46 “surplus” found by the district office.  She alleged that the 
employee’s settlement was “for the claimed conditions of both asbestos lung disease and any 
non-malignant respiratory injury” (emphasis in original) based on the “Order Approving Compromised 
Settlement of Workers’ Compensation Claim,” and further alleged that the employee had been 
diagnosed with “asthma, a non-malignant lung injury. . . .”  Given these allegations, the representative 
argued that the recommendation to coordinate was improper because the employee “received his state 
workers’ compensation for a covered and non-covered illness. . . .”

As noted above, FAB issued a June 6, 2008 final decision in which it confirmed the district office’s 
recommendations to accept the employee’s claim for the covered illness of “asbestosis” and awarded 
the employee medical benefits for his accepted illness, after the combined surplus of $74,416.46 was 
absorbed.  However, on June 30, FAB received a timely request that it reconsider its June 6, 2008 
decision from the employee’s representative.[4]  In her request, the representative alleged that the 
employee had received state workers’ compensation benefits for both his covered illness of “asbestos 
related lung disease and any non-malignant respiratory injury (asthma and COPD). . . .”  In support of 
her most recent allegation, the representative submitted office notes and accompanying consultation 
reports dated February 26, 2004, June 30, 2004, October 29, 2004, February 28, 2005, August 22, 
2005, May 1, 2006 and April 28, 2008 by Dr. Richard M. Gaddis, the employee’s attending osteopath.  
In his office notes, Dr. Gaddis diagnosed flare-ups of both asthma and COPD due to either burning 
wood in a wood stove and paint fumes; however, Dr. Gaddis did not causally relate either of these two 
medical conditions to the employee’s work-related exposure to asbestos at the K-25 and Y-12 Plants.

After considering the recommended decision, the timely objections to the recommended decision, the 
evidence submitted in support of the timely request for reconsideration and all of the evidence in the 
case file, FAB hereby makes the following:

FINDINGS OF FACT

1.         The employee filed a claim for benefits under Part E of EEOICPA on August 13, 2007, and 
alleged that he had contracted “asbestos related lung disease” due to his employment.

2.         The employee was employed as a DOE contractor employee at two DOE facilities, the K-25 
and Y-12 Plants in Oak Ridge, Tennessee, from October 31, 1977 through August 28, 1981, and from 
August 22, 1983 through March 4, 1991, respectively.  This is more than 250 days of covered 
employment, during which the potential for asbestos exposure existed.

3.         The medical evidence of record establishes that the employee was first diagnosed with 
asbestosis due to work-related asbestos exposure by Dr. Cherry in his August 3, 2005 report, more than 
ten years after he was first exposed to asbestos at a DOE facility.

4.         The medical evidence of record also establishes that the employee was diagnosed with asthma 
and COPD by Dr. Gaddis.  However, Dr. Gaddis did not causally relate either the employee’s asthma or



his COPD to the same work-related asbestos exposure that led to the employee’s asbestosis.

5.         It is at least as likely as not that the employee’s exposure to asbestos at two DOE facilities, the 
K-25 and Y-12 Plants in Oak Ridge, Tennessee was a significant factor in aggravating, contributing to, 
or causing his asbestosis.

6.         It is at least as likely as not that the employee’s exposure to asbestos was related to his 
employment by a DOE contractor at two DOE facilities, the K-25 and Y-12 Plants in Oak Ridge, 
Tennessee.

7.         The employee and his wife filed a tort suit in the Circuit Court for Knox County, Tennessee, 
alleging that he had been exposed to asbestos while at work.  As of September 11, 2007, the employee 
and his wife have received total recoveries from seven of the defendants of $6,339.50, and have paid 
out allowable attorney fees of $2,113.14 and allowable costs of suit of $708.62.

8.         The employee also filed a workers’ compensation complaint in the Circuit Court for Anderson 
County, Tennessee seeking state workers’ compensation benefits for asbestos-related lung disease.  In 
an “Order Approving Compromised Settlement of Workers’ Compensation Claim” dated March 10, 
2006, the judge in that matter found that the employee had contracted a single illness, “asbestos-related
lung disease as a result of occupational exposure to asbestos,” and decreed that payment of the 
settlement of $91,104.02 would relieve the employer of all future liability to the employee for “the 
claimed asbestos-related lung disease and any non-malignant respiratory injury.”  Out of this 
settlement, the employee paid allowable attorney fees of $18,220.80 and allowable costs of suit of 
$1,281.50.

Based on the above-noted findings of fact in the employee’s Part E claim, FAB hereby makes the 
following:

CONCLUSIONS OF LAW

The first issue in this case is whether the employee qualifies as a “covered Part E employee” under 20 
C.F.R. § 30.5(p).  For this case, the relevant portion of the definition of a “covered Part E employee” is 
“a Department of Energy contractor employee. . .who has been determined by OWCP to have 
contracted a covered illness. . .through exposure at a Department of Energy facility,” and the claimed 
“covered illness” is “asbestos-related lung disease” or asbestosis.

DEEOIC has established criteria to allow for a presumption of causation in claims filed under Part E 
for asbestosis.  If the evidence in the claim file is sufficient to establish that the employee was 
diagnosed with asbestosis, that he or she worked at least 250 aggregate days at a facility where the 
presence of asbestos has been confirmed, and that there was a latency period of at least 10 years 
between the employee’s first exposure and the first diagnosis of asbestosis, DEEOIC can accept that it 
was at least as likely as not that the employee’s exposure to asbestos at a DOE facility was a significant
factor in aggravating, contributing to or causing his or her asbestosis.[5]  See Federal (EEOICPA) 
Procedure Manual, Chapter E-500.17 (June 2006).

As found above, the employee is a DOE contractor employee who was employed at two DOE facilities 
in Oak Ridge by DOE contractors and who contracted a “covered illness,” as that term is defined in § 
7385s(2) of EEOICPA.  The “covered illness” that the employee contracted is asbestosis due to 



work-related exposure to asbestos, and this is the only “covered illness” that is supported by the 
medical evidence in the case file.  While there is medical evidence in the file that establishes that the 
employee has been diagnosed with both asthma and COPD, that same medical evidence does not 
establish that either of these two other illnesses were contracted through the same work-related 
exposure of the employee to asbestos (or any other toxic substance) at a DOE facility.  The employee 
also had more than one year of covered employment with exposure to asbestos and was first diagnosed 
with asbestosis more than ten years following his initial exposure to asbestos at a covered DOE 
facility.  Therefore, he qualifies as a “covered Part E employee” under § 30.5(p) of the regulations for 
the condition of asbestosis, and the employee’s claim for asbestosis is accepted pursuant to § 
7385s-4(c) of EEOICPA.  Since he is a “covered Part E employee,” the employee is entitled to medical 
benefits for the “covered illness” of asbestosis pursuant to § 7385s-8 of EEOICPA, retroactive to the 
date he filed his claim for benefits on August 13, 2007.

The second issue in this case is whether the employee’s Part E benefits must be offset.  Under § 7385 
of EEOICPA and 20 C.F.R. § 30.505(b), Part E benefits must be offset to reflect payments made 
pursuant to a final judgment or a settlement received in litigation for the same exposure for which 
EEOICPA benefits are payable.  As found above, the employee and his wife filed a tort suit in the 
Circuit Court for Knox County, Tennessee, alleging that he had been exposed to asbestos at work.  
Through September 11, 2007, the employee and his wife have received total joint recoveries from 
seven of the defendants of $6,339.50, and have paid out allowable attorney fees of $2,113.14 and 
allowable costs of suit of $708.62.  Using the “EEOICPA Part B/E Benefits Offset Worksheet,” the 
employee has a “surplus” recovery from his tort action of $2,814.74; this “surplus” must be absorbed 
from medical benefits and any lump-sum monetary benefits payable in the future before any Part E 
benefits can actually be paid to or on behalf of the employee.

The third issue in this case is whether the employee’s Part E benefits also must be coordinated.  Under 
§ 7385s-11 of EEOICPA and 20 C.F.R. § 30.626, Part E benefits must be coordinated with any state 
workers’ compensation benefits (other than medical or vocational rehabilitation benefits) that the 
claimant has received for the same covered illness.  As found above, the employee filed a state 
workers’ compensation complaint in the Circuit Court for Anderson County, Tennessee seeking 
workers’ compensation benefits for asbestos-related lung disease.  In an “Order Approving 
Compromised Settlement of Workers’ Compensation Claim” dated March 10, 2006, the judge in that 
matter found that the employee had contracted a single illness, “asbestos-related lung disease as a result
of occupational exposure to asbestos,” and decreed that payment of the settlement of $91,104.02 would
relieve the employer of all liability to the employee for “the claimed asbestos-related lung disease and 
any non-malignant respiratory injury.”

This does not mean, however, that the above settlement was for anything other than the employee’s 
“covered illness” of asbestosis.  The scope of the settlement is important because pursuant to 20 C.F.R. 
§ 30.626(c)(3), DEEOIC will not coordinate a claimant’s Part E benefits with his or her state workers’ 
compensation benefits for the same covered illness if the state workers’ compensation benefits were 
received “for both a covered illness and a non-covered illness arising out of and in the course of the 
same work-related incident.” (emphasis added)  A close reading of Sections II, III, IV and V of the 
March 10, 2006 Order, however, reveals that the only lung disease specifically identified by the judge 
as resulting from work-related asbestos exposure was the same as the employee’s covered illness—
asbestosis or “asbestos-related lung disease.”  This conclusion is also consistent with the medical 
evidence in the case file, which does not establish that the employee’s asthma and COPD are causally 
related to the same work-related exposure to asbestos that led to the development of his asbestosis.  
The mere fact that the judge in the employee’s state workers’ compensation proceeding wrote that 



payment of $91,104.02 would exonerate the employer “from any and all further liability with regard to 
[state workers’ compensation] benefits which may be claimed by the [employee] or growing out of any 
injuries that have resulted, or may hereafter result, to [the employee] in reference to the claimed 
asbestos-related lung disease and any non-malignant respiratory injury” in his March 10, 2006 Order 
does not mean that that the employee actually contracted both “asbestos-related lung disease as a result 
of occupational exposure to asbestos” and some other unidentified “non-malignant respiratory 
injury.”[6]  Therefore, coordination of the employee’s Part E benefits for the “covered illness” of 
asbestosis with his $91,104.02 settlement is required.  Out of this settlement, the employee paid 
allowable attorney fees of $18,220.80 and allowable costs of suit of $1,281.50.  Using the 
“EEOICPA/SWC Coordination of Benefits Worksheet,” the employee has received “surplus” state 
workers’ compensation benefits totaling $71,601.72 after deducting allowable attorney fees and costs 
of suit from his gross settlement.  This second “surplus” must also be absorbed from the employee’s 
medical benefits and any lump-sum monetary benefits payable in the future before any Part E benefits 
can actually be paid to or on behalf of the employee.

Accordingly, the employee is entitled to medical benefits for his asbestosis, retroactive to the date he 
filed his EEOICPA claim on August 13, 2007.  However, a total “surplus” in the amount of $74,416.46 
must be absorbed pursuant to §§ 7385 and 7385s-11(a) of EEOICPA before any Part E benefits are 
actually payable.

Washington, DC

Kathleen M. Graber

Hearing Representative

Final Adjudication Branch

[1]  No. 2-472-05 (filed August 31, 2005).

[2]  No. A5LA0307.

[3]  On February 25, 2008, FAB issued a final decision confirming the district office’s recommendations to accept the 
employee’s claim for the covered illness of asbestosis and to award the employee medical benefits for his accepted illness, 
after the combined surplus of $74,416.46 was absorbed.  On April 9, 2008, the employee filed a petition with the United 
States District Court for the Eastern District of Tennessee, seeking review of the February 25, 2008 decision (No. 
3:08-cv-125).  Also on April 9, 2008, FAB received an April 7, 2008 submission in which the employee’s authorized 
representative noted that she had submitted objections to the recommended decision, which FAB had not considered prior to
issuing the February 25, 2008 decision.  Because of this, the Director of the Division of Energy Employees Occupational 
Illness Compensation (DEEOIC) issued a May 20, 2008 order vacating the February 25, 2008 decision, reopening the 
employee’s Part E claim and returning it to FAB for the issuance of an appropriate new final decision that considered the 
representative’s timely objections to the December 12, 2007 recommended decision.

[4]  By doing so, the representative revoked the finality of the June 6, 2008 decision.  See 20 C.F.R. § 30.316(d).

[5]  The actual latency period for the development of asbestosis is a function of the duration and intensity of exposure to 
asbestos.  Thus, if an employee’s occupation was one that is not typically exposed to asbestos, or the potential for extreme 
exposure existed and the employee worked less than 250 aggregate work days, or there is a latency period of less than 10 
years existing between the covered DOE or RECA section 5 employment and the onset of the illness, DEEOIC will evaluate
all of the evidence in the file to determine whether a causal relationship exists in those instances.

[6]  This interpretation of the September 15, 2006 Order is consistent with the way a similar order settling a Tennessee 



workers’ compensation case was interpreted by the Tennessee Supreme Court in Wilson v. National Healthcare Corp., 2004 
WL 1964909 *3 (Tenn. Workers’ Comp. Panel  Sept. 7, 2004

Subcontractors

Atomic weapons employers 

EEOICPA Fin. Dec. No. 25833-2004 (Dep’t of Labor, October 20, 2004)

NOTICE OF FINAL DECISION

This is the final decision of the Office of Workers’ Compensation Programs (OWCP) on the 
above-designated claim for compensation under the Energy Employees Occupational Illness 
Compensation Program Act of 2000, as amended, 42 U.S.C. § 7384 et seq. (EEOICPA or the Act).  For 
the reasons stated below, your claim for benefits is hereby denied.

STATEMENT OF THE CASE

You filed an EE-2 on March 18, 2002 claiming your spouse, the employee, was diagnosed with cancer 
and renal disease as a result of his employment at a DOE facility. 

The Employment History Form you completed indicated he was employed with Emmett Lowry 
Construction Company at the Texas City Chemical Plant and “other construction companies” at the 
Texas City Chemical Plant.  He worked out of Laborer’s Local #116 from the 1950’s to the 1960’s.

You submitted a death certificate showing that he died on May 23, 1997 due to lung cancer and at the 
time of his death, you were his spouse.  A pathology report dated April 2, 1997 established his 
diagnosis of lung cancer.  On April 17, 2002 your EE-2 was faxed to the district office from 
Congressman Nick Lampson’s office, and it is noted that on that EE-2, you checked “other lung 
condition” as well as cancer and renal disease.  

On June 28, 2002, the U.S. Department of Energy responded to a request for confirmation that the 
employee worked at Texas City Chemicals, from the 1950’s, 1960’s and 1970’s.  They responded by 
stating that they had no information on the employee.  An affidavit was received from Willie Williams 
stating he worked with the employee at Bellco Industrial Engineering American Oil Company and 
worked out of Labor Hall #116 for A.A. Pruitt Construction, American Oil Company, PG Bell 
Southwest Industrial Company, and for Amoco Chemical.

Another affidavit was received from Eligah Smith stating he worked at Amoco Chemical Company in 
1957 to 1964 and saw the employee working with other construction workers.  An affidavit from Lloyd
C. Calhoun stated he worked for Bellco Industrial, American Oil Company out of Union Hall #116 
from 1952 to 1954 with the employee and for Emmett Lowry Construction from 1954 to 1958.  An 
affidavit from Henry Williams stated that he worked with the employee at Amoco Chemicals, Bellco 
Industrial Engineering in 1951 to 1955, and for A.A. Pruitt Construction at Amoco Chemical in the 
1950’s to the 1960’s.

Amoco Chemical, aka Texas City Chemicals, Inc. was an Atomic Weapons Employer from 1952 to 



1956.  

Also received were your spouse’s social security administration records.  However none of the 
employment evidence showed the employee worked directly for Texas City Chemical. You submitted 
medical evidence that included a pathology report that diagnosed the employee with lung cancer on 
April 2, 1997.   The district office erroneously forwarded your case to NIOSH for dose reconstruction.  

On March 15, 2004 and March 22, 2004 the district office notified you by letter that contractors and 
subcontractors of Atomic Weapons Employers are not entitled to compensation under the EEOICPA 
and requested that you send evidence that the employee was directly employed with Texas City 
Chemicals.  You were given 30 days to submit such evidence. 

On March 22, 2004 and April 7, 2004 the claims examiner contacted you by telephone to discuss the 
EEOICPA and to explain that contractors and subcontractors at AWE facilities are not covered under 
the Act.

On April 15, 2004, the Denver district office recommended denial of your claim on the basis that the 
evidence submitted did not establish [Employee] was employed at a covered facility during a covered 
period.

Pursuant to the regulations implementing the EEOICPA, a claimant has 60 days from the date of 
issuance of the recommended decision to raise objections to that decision to the Final Adjudication 
Branch pursuant to 20 C.F.R. § 30.310(a).  If an objection is not raised during the 60-day period, the 
Final Adjudication Branch will consider any and all objections to the recommended decision waived 
and issue a final decision affirming the district office’s recommended decision pursuant to 20 C.F.R.§ 
30.316(a). 

On June 15, 2004 you filed an objection to the recommended decision, and stated you disagreed with 
the recommended decision.  You requested an oral hearing.

A hearing was held on September 1, 2004 in Houston, Texas. You attended the hearing and were 
accompanied by Stephen Holmes, Galveston County Commissioner.  At the hearing Mr. Holmes 
testified that the difference between atomic weapons employers and those that worked for the DOE is 
not very clear in the fact sheets provided by the Department of Labor.  Also, contractors and 
subcontractor at other sites are covered.  The contractors and subcontractors at the AWE facilities 
handled the same materials that employees of the DOE handled and they did the same type of work.  

No exhibits were presented at the hearing.  On October 3, 2004, the Final Adjudication Branch received
a fax from you.  The fax requested that I reconsider the recommendation of your claim.  You stated that
the EEOICPA Fact Sheet, the Federal Register and the list of Frequently Asked Questions stated that 
covered workers within Texas City Chemicals (American Oil Company, Borden, Inc. Smith-Douglas, 
Amoco Chemical Company) 1952-1956 will include contractors or subcontractors.  You also stated that
the district office sent your claim to NIOSH, your claim was in process before and after the amendment
of October 27, 2003, that you were led to believe that EEOICPA had approved your claim.

After considering the case record of the claim, the recommended decision forwarded by the Denver 
district office, and your testimony at the hearing, the FAB hereby makes the following:



FINDINGS     OF FACT

1. You filed a claim for survivor benefits under the EEOICPA on March 18, 2002. 

2. You claimed the employee, [Employee], contracted lung cancer as a result of his employment at
a DOE facility, Texas City Chemicals. 

3. You submitted medical evidence of lung cancer, a covered medical condition under the Act. 

4. Texas City Chemicals is an Atomic Weapons Employer. 

5. The employment evidence submitted does not establish [Employee] worked directly for Texas 
City Chemicals, rather, it shows he worked for subcontractors to Texas City Chemicals. 

6. You submitted a marriage certificate establishing you are the eligible beneficiary of 
[Employee].  You also submitted a death certificate showing you were his spouse at the time of 
his death. 

Based on the above-noted findings of fact in this claim, the FAB hereby also makes the following:

CONCLUSIONS     OF LAW

1.      The purpose of the EEOICPA, as stated in 42 U.S.C. § 7384d(b), is to provide for “compensation 
of covered employees and, where applicable, survivors of such employees, suffering from illnesses 
incurred by such employees in the performance of duty for the Department of Energy and certain of its 
contractors and subcontractors.”  Section 7384l(3) defines the term “atomic weapons employee” to 
mean an individual employed by an atomic weapons employer during a period when the employer was 
processing or producing, for the use by the United States, material that emitted radiation and was used 
in the production of an atomic weapon, excluding uranium mining and milling. In order to be afforded 
coverage as defined by 42 U.S.C. § 7384l(15) of the EEOICPA, a claimant must establish that the 
claimed employee was a covered employee who had been diagnosed with an "occupational illness" 
which means "a covered beryllium illness, cancer referred to in section 7384l(9)(B), specified cancer, 
or chronic silicosis, as the case may be."  The evidence in your case establishes the employee was 
diagnosed with a covered condition, however, the evidence does not support he was a covered 
employee employed at a covered facility.

2.      Chapter 2-500.6a (June 2002) of the Federal (EEOICPA) Procedure Manual states that 
subcontractors and contractors of AWE facilities are not covered.

3.      20 C.F.R. Parts 1 and 30, effective February 24, 2003 states that this new final rule will apply to 
all claims filed on or after this date, and all claims that are pending on February 24, 2003.

4.      You have established that you are the eligible surviving beneficiary of the employee pursuant to 
42 U.S.C. §7384s.

5.      Other lung conditions and renal disease are not covered conditions under § 7384l(15) of the 
EEOICPA. 



6.      You not entitled to compensation pursuant to 42 U.S.C. § 7384l of the Energy Employees 
Occupational Illness Compensation Program Act.

Denver, CO

Janet R. Kapsin

Hearing Representative

EEOICPA Fin. Dec. No. 55211-2004 (Dep’t of Labor, September 16, 2004)

NOTICE OF FINAL DECISION

This is the final decision of the Office of Workers’ Compensation Programs (OWCP) on your claim for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended, 42 U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reason discussed below, your 
claim for benefits is denied.

STATEMENT OF THE CASE

You filed a claim for compensation under the Energy Employees Occupational Illness Compensation 
Program Act (EEOICPA), on March 8, 2004. You indicated your employment classification or type of 
employment as Atomic Weapons Employer.  On Form EE-3 (Employment History for Claim under 
EEOICPA) you stated that you had been employed as a supervisor for the installation of refrigeration 
equipment and other work while employed by the Way Engineering Company at Texas City Chemical, 
Inc., located in Texas City, Texas from 1952 until 1956.  The Department of Energy (DOE) has 
identified Texas City Chemicals as an Atomic Weapons Employer (AWE) for the time period 1952 
through 1956.  You stated that as a result of your exposure at Texas City Chemicals while employed by 
Way Engineering Co. that you developed a skin disease that was possibly skin cancer. 

The district office reviewed your application and evidence.  In seperate letters dated March 15, 2004, 
the district office noted that you had not submitted medical or employment evidence in support of your 
claim.   The letter addressing employment evidence indicated that while we had initiated a request for 
proof of employment with the DOE, they had been unable to verify your employment at Texas City 
Chemical, Inc.  The district office asked you to provide evidence of your employment and listed a 
variety of documents such as time and attendance forms, wage statements, or other records that could 
be used to establish employment.  The letter included Form EE-4 (Affidavit of Employment) that you 
could use to have other individuals complete statements in support of your employment allegations.  
The Social Security Administration (SSA) Form SSA-581, which can be used to verify your Social 
Security employment and employer history with your authorization, was included with the letter for 
your use if you wished the district office to request the information directly from SSA.  A follow-up 
request for medical information was sent to you on May 26, 2004.

On June 8, 2004, you had a telephone conversation with a district office claims examiner.  You stated 
that you had been employed by Way Engineering which was a contractor at the Texas City Chemical 
site and you were not employed directly by Texas City Chemical, Inc.  The claims examiner informed 
you that employees of contractors or subcontractors of an Atomic Weapons Employer were not 



“covered employees” under the EEOICPA.  

On June 9, 2004, the district office informed you in a letter that under the EEOICPA only employees 
hired directly by the AWE facility (such as Texas City Chemicals) were covered under the Act.  The 
letter explained that the definition of an “atomic weapons employee” is an individual employed by an 
Atomic Weapons Employer during a period when the employer was processing or producing for the 
use by the United States material that emitted radiation and was used in the production of atomic 
weapons, excluding uranium mining and milling.  The letter requested that you provide evidence that 
you were employed directly by Texas City Chemical, Inc. and explained that if additional employment 
evidence was not received within 30 days, a recommended decision would be issued based on the 
information in file. 

On June 15, 2004, the district office received medical evidence provided by your physician, Dr. Anh V. 
Nguyen, M.D.   This evidence included a pathology report  describing a specimen from skin on your 
left forearm obtained on May 4, 2004 and provided a diagnosis of malignant melanoma (skin cancer).

On July 12, 2004, the district office issued a recommended decision to deny your claim.  The 
recommended decision stated that the evidence of record did not establish that you could be considered
a “covered employee” as that term is defined under 42 U.S.C. § 7384l.  The file was transferred to the 
Final Adjudication Branch (FAB) on that date.

Pursuant to the regulations implementing the EEOICPA, a claimant has 60 days from the date of 
issuance of the recommended decision to raise objections to that decision to the Final Adjudication 
Branch pursuant to 20 C.F.R. § 30.310(a).  If an objection is not raised during the 60-day period, the 
Final Adjudication Branch will consider any and all evidence in the record and issue a final decision 
affirming the district office’s recommended decision pursuant to 20 C.F.R.§ 30.316(a). 

You have not raised any objections to the district office’s recommended decision pursuant to § 
30.310(a) of the implementing regulations and the 60-day period for filing such objections, as allowed 
under § 30.310(a) of the implementing regulations (20 C.F.R. § 30.310 (a)), has expired.

Based on the evidence contained in the case record, the Final Adjudication Branch makes the 
following:

FINDINGS OF FACT

1.      You filed a claim for compensation on March 8, 2004. 

2.      You did not provide evidence sufficient to establish that you had covered employment with a 
DOE or AWE facility.

3.      You provided medical evidence that established you had been diagnosed with malignant 
melanoma (skin cancer) on May 5, 2004. 

Based on the above noted findings of fact in this claim, the Final Adjudication Branch makes the 
following:

CONCLUSIONS OF LAW



Section 7384l states:

(1)  The term “covered employee” means any of the following:

(A)  A covered beryllium employee.

(B)  A covered employee with cancer.

(C)  To the extent provided in section 7384r of this title, a covered employee with chronic silicosis (as 
defined in that section).

(2)  The term “atomic weapon” has the meaning given that term in section 11 d.* of the Atomic Energy 
Act of 1954 (42 U.S.C. 2014(d)).

(3)  The term “atomic weapons employee” means an individual employed by an atomic weapons 
employer during a period when the employer was processing or producing, for the use by the United 
States, material that emitted radiation and was used in the production of an atomic weapon, excluding 
uranium mining and milling.

(4)  The term “atomic weapons employer” means an entity, other than the United States, that— 

(A)  processed or produced, for use by the United States, material that emitted radiation and was used 
in the production of an atomic weapon, excluding uranium mining and milling; and

(B)  is designated by the Secretary of Energy as an atomic weapons employer for purposes of the 
compensation program.

(5)  The term “atomic weapons employer facility” means a facility, owned by an atomic weapons 
employer, that is or was used to process or produce, for use by the United States, material that emitted 
radiation and was used in the production of an atomic weapon, excluding uranium mining or milling.

Section 30.111(a) of the regulations  (20 C.F.R. § 30.111(a)) states that, "Except where otherwise 
provided in the Act and these regulations, the claimant bears the burden of proving by a preponderance 
of the evidence the existence of each and every criterion necessary to establish eligibility under any 
compensable claim category set forth in 20 C.F.R. § 30.110.  Proof by a preponderance of the evidence 
means that it is more likely than not that the proposition to be proved is true.  Subject to the exceptions 
expressly provided in the Act and regulations, the claimant also bears the burden of providing to the 
Office of Workers’ Compensation Programs all written medical documentation, contemporaneous 
records, or other records and documents necessary to establish any and all criteria for benefits set forth 
in these regulations."   

You stated that you were employed by a subcontractor (The Way Engineering Co.) at an Atomic 
Weapons Employer facility (Texas City Chemicals, Inc.) and you were not an employee of Texas City 
Chemicals, Inc.   EEOICPA coverage for Atomic Weapons Employers (AWE) is not extended to 
contractors and subcontractors of the AWE but only to individuals employed directly by the AWE.  
Your work at the AWE site is not qualifying because you worked for a company other than the AWE.  
Therefore, you are not a “covered employee” under the Act.



The undersigned has reviewed the recommended decision issued by the district office on July 12, 
2004, and finds that it is in accordance with the facts and the law in this case.  It is the decision of the 
Final Adjudication Branch that your claim for compensation is denied.

Denver, Colorado

September 16, 2004

Janet R. Kapsin

Hearing Representative

DOE contractors

EEOICPA Fin. Dec. No. 34291-2003 (Dep’t of Labor, August 1, 2003)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for benefits is 
denied.

STATEMENT OF THE CASE

On August 2, 2002, you filed a Claim for Benefits under the EEOICPA, form EE-1, through the 
Paducah Resource Center.    On the EE-1 form, you indicated that the condition for which you filed 
your claim was kidney cancer.  You submitted medical records from 1993 to 2001 that showed you had 
a nephrectomy in April of 1996.  Medical records from Western Baptist Hospital from April of 1996 
included an operative report for a right radical nephrectomy and a pathology report that confirmed the 
diagnosis of large renal cell carcinoma.

You also submitted a Form EE-3 indicating that you were employed as a conservation office for the 
Kentucky Department of Fish and Wildlife at the Paducah Gaseous Diffusion Plant (GDP) from 1969 
to 1973.  You submitted a Department of Energy (DOE) License for Non-Federal Use of Property for 
the purpose of wildlife development beginning September 4, 1953 and continuing indefinitely.  You 
also submitted a DOE License for Non-Federal Use of Property for the period January 1, 1990 to 
December 31, 1995, and you submitted a DOE License for Non-Federal Use of Property for bow deer 
hunts for the period January 1, 1996 to December 31, 2000.

In addition, you submitted a copy of the five year plan and budget for the West Kentucky Wildlife 
Management Area for the period July 1, 1985 to June 30, 1990.  You submitted an April 4, 1958 letter 
from the “Assistant General Counsel” noting that a corrected Quitclaim Deed from the United States of
America to the State of Kentucky had been prepared and an August 21, 1989 report from the General 
Services Administration concluding that the State of Kentucky, Fish and Wildlife Division, was in 
compliance with the terms of the conveyance of these lands.  You submitted an October 6, 1959 letter 
from Atomic Energy Commission (AEC) referencing a grant to the Commonwealth of Kentucky and 



the Department of Fish and Wildlife Resources of a license and permission to enter a portion of the 
AEC’s lands for the purpose of developing the wildlife on the property and conducting bird dog field 
trials.  This letter extended the license and permission to additional lands.  In an October 14, 1959 
letter, the Director of the Division of Game recommended to the Governor of Kentucky that the license 
and permission to use the AEC lands be accepted.  He noted that the Division would have no pecuniary
obligation for use of the land, apart from patrolling, posting and protecting the land licensed for use by 
the Division of Fish and Wildlife Resources.

You submitted forms EE-4 from Shirley Beauchamp and Phillip Scott Beauchamp stating you worked 
for the Department of Fish and Wildlife at the Paducah GDP from 1968 to 1973.  Social Security 
Earnings records were submitted showing employment with the state of Kentucky from 1971 to 1973.  
The Department of Energy advised the district office, however, that DOE had no information regarding
your employment.

On November 15, 2002, the district office issued a recommended decision concluding that you were 
not employed by an entity that contracted with the DOE to provide “management and operating, 
management and integration, or environmental remediation” as set forth in 42 U.S.C. § 7384l(11)(B)(i) 
and (ii) and that, accordingly, you were not a covered DOE contractor.  The district office therefore 
recommended that benefits be denied.

On December 23, 2002, you filed an objection to the recommended decision and requested a hearing.  
An oral hearing was held on February 26, 2003.  At the hearing, you testified that you worked for the 
Kentucky Department of Fish and Wildlife from 1971 to 1973 and that you worked at the Paducah 
GDP and its surrounding grounds.  You testified that your duties included patrolling the perimeter of 
the fenced portion of the plant and building two bridges and that you entered the plant through the main
gate on a regular basis to remove animals that got into the GDP.  You testified that you did not enter 
any of the buildings inside the fenced area of the GDP.  You described other duties you performed 
during this period of employment, and you testified that you checked hunting and fishing licenses and 
controlled hunting at the reserve.  You testified also that you participated in game sampling in 
conjunction with the DOE prior to the hunting season and that DOE would collect specific body parts 
provided by the Department of Fish and Wildlife and ship them for sampling.

FINDINGS OF FACT

You filed a claim for benefits under the EEOICPA on August 2, 2002.  You were employed by the State
of Kentucky, Department of Fish and Wildlife from 1971 to 1973.  You were diagnosed with kidney 
cancer on or about April 13, 1996.  You have not established that you worked in employment covered 
under the EEOICPA.

CONCLUSIONS OF LAW

A covered employee is eligible for compensation under the EEOICPA for an “occupational illness,” 
which is defined in § 7384l(15) of the EEOICPA as “a covered beryllium illness, cancer referred to in §
7384l(9)(B) of this title, specified cancer, or chronic silicosis, as the case may be.” 42 U.S.C. § 
7384l(15). A “covered employee” is eligible for compensation under EEOICPA for a specified 
“occupational illness.”   A “covered employee,” as defined in §§ 7384l(1),7384l(3),7384l(7),7384l(9), 
7384l(11) and § 7384r of the EEOICPA,  includes employees of private companies (an entity “other 
than the United States”, per § 7384l(4)) which provided radioactive materials to the United States for 



the production of atomic weapons, employees at Department of Energy facilities or test sites (§ 
7384l(12)), and employees of Department of Energy contractors, subcontractors, or beryllium vendors. 
42 U.S.C. §§ 7384l(1),(3),(7),(9), (11); 7384r.  Section 7384(l)(11)(B)(I and ii) defines a “Department 
of Energy contractor employee” to include 

“An individual who is or was employed at a Department of Energy facility by— 

(i) an entity that contracted with the Department of Energy to provide management and 
operating, management and integration, or environmental remediation at the facility; 
or

(ii) a contractor or subcontractor that provided services, including construction and 
maintenance, at the facility.”

The DEEOIC has further addressed the issues of how a “contractor or subcontractor” may be defined, 
as well as whether employees of state or federal governments may be considered DOE contractor 
employees, in EEOICPA Bulletins No. 03-27 (issued May 28, 2003) and No. 03-26 (issued June 3, 
2003).  The following definitions have been adopted by the DEEOIC:

Contractor – An entity engaged in a contractual business arrangement with the Department of Energy 
to provide services, produce materials or manage operations at a beryllium vendor or Department of 
Energy facility.

Subcontractor – An entity engaged in a contracted business arrangement with a beryllium vendor 
contractor or a contractor of the Department of Energy to provide a service at a beryllium vendor or 
Department of Energy facility. 

Contract -  An agreement to perform a service in exchange for compensation, usually memorialized by
a memorandum of understanding, a cooperative agreement, an actual written contract, or any form of 
written or implied agreement, is considered a contract for the purpose of determining whether an entity 
is a “DOE contractor.”

For a civilian employee of a state or federal government agency to be considered a DOE contractor 
employee, it must be shown that the government agency employing that individual entered into a 
contract with the DOE for the accomplishment of one or more services it was not statutorily obligated 
to perform and that the DOE compensated the agency for that activity.

There is no evidence that the DOE compensated the State of Kentucky, Department of Fish and 
Wildlife Resources, for any services on behalf of the Department of Energy.  The State of Kentucky 
was simply given permission to use federal land.  The fact that the State of Kentucky was not required 
to provide any fees for use of federal property does not, conversely, show that the Department of 
Energy compensated the State of Kentucky for services provided by the State.  The evidence of record 
shows simply that the Department of Energy or AEC gave permission for the State of Kentucky to use 
certain of its lands in order to conduct bird dog trials or hunting or fishing or similar activities.  The 
Fish and Wildlife division was responsible for the activities that it would otherwise be responsible for 
under state law.  The quitclaim deed to certain lands was not compensation to the State of Kentucky for
any services performed for the Department of Energy, but was conveyed to the State of Kentucky for 
the purpose of management for wildlife purposes.  The mere presence of an individual on DOE-owned 



property does not confer covered employment status.

For the foregoing reasons, the undersigned must find that you have not established your claim for 
compensation under the EEOICPA and hereby denies your claim for compensation.

Cleveland, Ohio

Anthony Zona

Hearing Representative

EEOICPA Fin. Dec. No. 50247-2004 (Dep’t of Labor, September 16, 2004)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This decision of the Final Adjudication Branch (FAB) concerns your claim for compensation under the 
Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 U.S.C. 
§7384 et seq. (EEOICPA).  For the reasons stated below, your claim for benefits is denied.

STATEMENT OF THE CASE

On October 15, 2003, you filed a claim for benefits under the EEOICPA as the surviving spouse of 
[Employee] and identified bladder cancer as the diagnosed condition being claimed.  You submitted an 
Employment History Form (EE-3) on which you stated that Commercial Motor Freight employed your 
husband at the Portsmouth Gaseous Diffusion Plant (GDP) from December 11, 1954 to December 11, 
1981.  You did not state if your husband wore a dosimetry badge while employed.  You submitted an 
affidavit from Connie Bighouse and J. Frank Bighouse in which they attested that they were employed 
by Commercial Motor Freight from 1958 to 1985 at the Chillicothe Terminal.  Ms. Bighouse and Mr. 
Bighouse also attested that your husband worked for Commercial Motor Freight as a driver, delivering 
and picking up freight at the Goodyear Atomic Corporation.  They did not provide dates of your 
husband’s employment.  You submitted a copy of your marriage certificate which shows you were 
married to [Employee] on December 9, 1947.  You submitted a copy of your husband’s death 
certificate which shows he died on April 30, 2000 due to myocardial rupture, myocardial infarction and
arteriosclerotic cardiovascular disease.  As medical evidence, you submitted a copy of Dr. W. G. Rice’s 
February 9, 1978 pathology report in which your husband was diagnosed with transitional cell 
carcinoma of the bladder.

On October 22, 2003, the district office attempted to verify your husband’s employment through the 
Oak Ridge Institute for Science and Education (ORISE) database but there were no records of your 
husband’s employment.  On November 18, 2003, Department of Energy (DOE) representative Roger 
Holt advised, via Form EE-5, that the DOE was unable to verify your husband’s employment but other 
pertinent evidence existed.  Mr. Holt submitted a copy of your husband’s Personnel Clearance Master 
Card which shows your husband was granted a “Q” clearance at the request of Goodyear Atomic Corp. 
and Commercial Motor Freight, Inc. as a truck driver on April 27, 1970 and the clearance terminated 
on June 23, 1982.  On December 4, 2003, the district office received a copy of your husband’s Social 
Security Administration itemized statement of earnings which shows he had earnings from Lee Way 
Holding Company, which is now bankrupt, from 1954 to 1982.  The district office verified, through the
bankruptcy trustee, that the earnings from Lee Way Holding represented earnings from Commercial 



Motor Freight, Inc.  On December 9, 2003, DOE and Bechtel Jacobs Company representative Wendy 
L. Wilcox advised, via Form EE-5, that no evidence existed in regards to the employment you claimed. 
On January 5, 2004, at the request of the district office, Frank Bighouse and Connie Bighouse 
submitted a supplement to their affidavit regarding your husband’s employment.  Ms. Bighouse attested
that she worked with your husband from 1967 until he left the company (no date provided).  Ms. 
Bighouse and Mr. Bighouse also attested that your husband made deliveries to the GDP in the morning 
and pickups in the evenings five days a week.  They also attested that he would spend approximately 
one to two hours on site for each pick up and each delivery.

Based upon the evidence of record, the district office issued a recommended decision on January 14, 
2004, in which it concluded that [Employee] was a member of the Special Exposure Cohort as defined 
by 42 U.S.C. § 7384l(14)(A); that [Employee] was diagnosed with bladder cancer which is a specified 
cancer as defined by 42 U.S.C. § 7384l(17); and that you are the surviving spouse of [Employee] as 
defined in 42 U.S.C. § 7384s(e)(3)(A).  The district office recommended payment of your claim for 
benefits based on its conclusions.  On February 13, 2004, after reviewing the written record, the 
Cleveland FAB office found that the evidence did not establish that your husband was a contract 
employee as defined under the Act.  The FAB vacated the recommended decision and remanded your 
claim to the district office for additional development and the issuance of a new recommended 
decision.  On March 22, 2004, the district office issued a new recommended decision in which it 
concluded that the evidence of record did not establish that [Employee] was a “covered employee with 
cancer” as that term is defined under 42 U.S.C. § 7384l(9)(B).  The district office recommended denial 
of your claim based on its conclusion.

Section 30.310(a) of the EEOICPA implementing regulations provide that, “Within 60 days from the 
date the recommended decision is issued, the claimant must state, in writing, whether he or she objects 
to any of the findings of fact and/or conclusions of law contained in such decision, including the HHS’s
reconstruction of the radiation dose to which the employee was exposed (if any), and whether a hearing
is desired.”  20 C.F.R. § 30.310(a).  On April 13, 2004, you wrote to the FAB and advised that you 
disagreed with the recommended decision.  You stated that you objected to the decision that your 
husband’s sub-contracted employment did not constitute a service, but a mere delivery of goods and 
that he is not considered to be a covered employee with cancer.  You submitted the following evidence 
in support of your position:

1. Copy of Dr. William Lutmer’s September 1, 1997 medical report on which was circled the 
statement, “He does not smoke or drink.” 

2. March 19, 2004 statement from Malcolm Blosser who stated that he worked for Goodyear 
Atomic and Martin Marietta Corp. in Piketon.  Mr. Blosser stated that your husband was a 
driver for Commercial Motor Freight, that your husband delivered freight to the GDP everyday, 
and that he helped your husband to unload the freight. 

3. March 28, 2004 statement from Dale Reed, Maintenance Division of the United States Energy 
Corporation, in which he stated that the purpose of his letter was “a testimonial to the 
reasonable possibility of [Employee] being exposed to high levels of contamination, radiation 
and chemicals of both known and unknown measures.”  Mr. Reed attested to the high levels of 
exposure in the buildings that your husband entered on a regular basis.  He included a copy of 
the Risk Mapping performed for union and company purposes as a guide to the exposures of 
each building. 



You requested a hearing and such was held by the undersigned on June 8, 2004 in Piketon, OH.  You 
appeared at the hearing with your son, [Employee’s son].  [Employee’s son] testified at the hearing 
that you disagree with the classification of your husband’s employment as “a mere delivery of goods” 
because he had a security clearance which required him to come in and out of the plant for 11 years.  
[Employee’s son] also testified that your husband spent two or three hours a day loading and 
unloading  “classified” freight.  Hearing Transcript (HT) 8-9.  You submitted, as evidence, a statement 
from Mr. Malcolm Blosser dated June 7, 2004, in which he reiterated the information in his previous 
statement of March 19, 2004.  

After considering the written record of the claim, your letter of objection, the testimony and objections 
presented at the hearing, the FAB hereby makes the following: 

FINDINGS OF FACT

1.      You filed a claim for survivor benefits under the EEOICPA on October 15, 2003.  

2.      Commercial Motor Freight Inc. employed your husband, as a truck driver, from 1954 to 1982.

3.      [Employee] was diagnosed with bladder cancer on February 9, 1978.

4.      [Employee] died on April 30, 2000 due to myocardial rupture, myocardial infarction and 
arteriosclerotic cardiovascular disease.

5.      You are the surviving spouse of [Employee].

Based on the above-noted findings of fact in this claim, the FAB hereby makes the following:

CONCLUSIONS OF LAW

The Energy Employees Occupational Illness Compensation Program Act was established to provide 
compensation benefits to covered employees (or their eligible survivors) who have been diagnosed 
with designated occupational illnesses incurred as a result of their exposure to radiation, beryllium, or 
silica, while in the performance of duty for Department of Energy and certain of its vendors, 
contractors and subcontractors.  Occupational illness is defined in § 7384l(15) of the EEOICPA, as a 
covered beryllium illness, cancer referred to in § 7384l(9)(B)[1], specified cancer, or chronic silicosis, 
as the case may.  42 U.S.C. §§ 7384l(15), 7384l(9)(B).

To be eligible for compensation for cancer, an employee either must be:  (1) a member of the Special 
Exposure Cohort (SEC) who was a DOE employee, a DOE contractor employee, or an atomic weapons
employee who contracted a specified cancer after beginning such employment; or (2) a DOE employee,
a DOE contractor employee or an atomic weapons employee who contracted cancer (that has been 
determined pursuant to guidelines promulgated by HHS, “to be at least as like as not related to such 
employment”), after beginning such employment.  See 42 U.S.C. § 7384l(9) and 20 C.F.R. § 30.210.  
While the EEOICPA does not contain a specific definition of a DOE contractor, it does contain a 
definition of a DOE contractor employee that, in effect, defines what a DOE contractor is.  Section 
7384l(11) of the EEOICPA defines a DOE contractor employee as:

A.     An individual who is or was in residence at a Department of Energy facility as a researcher for 



one or more periods aggregating at least 24 months.

B.     an individual who is or was employed at a Department of Energy facility by—

(i)      an entity that contracted with the Department of Energy to provide management and operating, 
management and integration, or environmental remediation at the facility; or 

(ii)    a contractor or subcontractor that provided services, including construction and maintenance, at 
the facility.

The DEEOIC has further addressed the issues of how a “contractor or subcontractor” may be defined in
EEOICPA Bulletin No. 03-27 (issued May 28, 2003).  The following definitions have been adopted by 
the DEEOIC:

Contractor – An entity engaged in a contractual business arrangement with the Department of Energy 
to provide services, produce materials or manage operations at a beryllium vendor or Department of 
Energy facility.

Subcontractor – An entity engaged in a contracted business arrangement with a beryllium vendor 
contractor or a contractor of the Department of Energy to provide a service at a beryllium vendor or 
Department of Energy facility. 

Service – In order for an individual working for a subcontractor to be determined to have performed a 
“service” at a covered facility, the individual must have performed work or labor for the benefit of 
another within the boundaries of a DOE or beryllium vendor facility. Example of workers providing 
such services would be janitors, construction and maintenance works.

Contract -  An agreement to perform a service in exchange for compensation, usually memorialized by
a memorandum of understanding, a cooperative agreement, an actual written contract, or any form of 
written or implied agreement, is considered a contract for the purpose of determining whether an entity 
is a “DOE contractor.”

Delivery of Goods – The delivery and loading or unloading of goods alone is not a service and is not 
covered for any occupation, including construction and maintenance workers.

You submitted employment evidence that establishes your husband was employed as a truck driver, by 
Commercial Motor Freight, to deliver goods to the Portsmouth GDP, a Department of Energy facility.
[2]  In order for a contractor or subcontractor employee to be determined to have performed work or 
labor for DOE, the individual must have performed a “service” for the benefit of the DOE within the 
boundaries of a DOE facility.  The mere delivery of goods alone is insufficient to establish that a 
service was performed for the benefit of DOE.[3]  Because you did not submit evidence that establishes
your husband is a “covered employee with cancer” as defined at § 7384l(9) of the EEOICPA, your 
claim for benefits is denied.  42 U.S.C. § 7384l(9).
Washington, DC

Thomasyne L. Hill 

Hearing Representative



Final Adjudication Branch

[1] Section 7384l(9)(B) refers to an individual with cancer specified in subclause (I), (II), or (III) of clause (ii), if and only if
that individual is determined to have sustained that cancer in the performance of duty in accordance with § 7384n(b).  
Clause (ii) references DOE employees, DOE contractor employees and atomic weapons employees who contract cancer 
after beginning employee at the required facility.

[2] U.S. Department of Energy. Portsmouth Gaseous Diffusion Plant.  Time Period:  1954-1998.  Worker Advocacy Facility
List.  Available: http://tis.eh.doe.gov/advocacy/faclist/showfacility.cfm [retrieved October 21, 2003].

[3] EEOICPA Bulletin 03-27.

EEOICPA Fin. Dec. No. 61192-2005 (Dep’t of Labor, April 5, 2005)

NOTICE OF FINAL DECISION 
This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
Part B of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended,
42 U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claim is denied.

STATEMENT OF THE CASE

On August 31, 2004, you filed a claim for survivor benefits under Part B of the EEOICPA, Form EE-2, 
as the widow of [Employee].  You identified lung cancer as the claimed condition.  You stated on the 
Employment History Form EE-3 that your husband was employed by the Illinois Central Railroad at 
the Paducah Gaseous Diffusion Plant in Paducah, Kentucky for an “unknown” period.  The Department
of Energy (DOE) was unable to verify [Employee’s] employment at Paducah Gaseous Diffusion Plant.
[1]  

On September 17, 2004 and October 27, 2004, you were advised by the district office of the evidence 
that was required to support the claim that your husband was employed by a covered DOE contractor 
or subcontractor.  To establish covered employment you need to submit evidence that your husband 
was employed at a DOE facility during a covered time frame and that there was a contract between the 
claimed contractor or subcontractor and the DOE to provide a service on the premises of the facility.  
The mere delivery and loading or unloading of goods alone is insufficient to establish that a service 
was performed for the benefit of the DOE.[2] 

You submitted a statement in which you indicated your husband was employed by the Illinois Central 
Railroad from 1950 to January 31, 1982 and that he worked as a flagman and conductor. You also 
indicated that “he went to coal mines in Central City, KY, factories in Calvert City, KY and Bluford, IL,
and atomic plant in Future City, KY.”  You submitted a notice from the United States of America 
Railroad Retirement Board indicating that you are eligible for monthly spousal benefits.   

You have submitted a death certificate for [Employee] that indicated a date of death of March 3, 2001 
and that the immediate cause of death was cardiopulmonary arrest.  This death certificate also indicated
the decedent was survived by his wife, [Employee’s Spouse].  You submitted a marriage certificate 
showing that [Employee] and [Employee’s Spouse] were married on July 23, 1949.



You submitted a December 29, 1982 operative report, from Ted Myre, M.D., which indicated a 
postoperative diagnosis of cancer of the left lung with invasion of the mediastinum.  A December 30, 
1982 pathology report, from James R. Naugh, M.D., indicated a diagnosis of moderately well 
differentiated squamous cell carcinoma of the left lung.

On January 22, 2005, the district office issued a recommended decision finding that you have not 
provided evidence proving that your husband’s claimed employment meets the criteria of a covered 
employee in accordance with 42 U.S.C. §§ 7384l(1) and (11) and 20 C.F.R. §§ 30.5(p) and (u)  
Therefore, the district office concluded that you were not entitled to compensation under the Act.

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision, pursuant to 20 C.F.R. § 30.310.  You did not file an objection.  I have reviewed the record 
in this case and must conclude that no further investigation is warranted.  Based upon a review of the 
case file evidence, I make the following::

FINDINGS OF FACT

You filed a claim for survivor benefits on August 31, 2004, under Part B of the EEOICPA.

You were married to the employee from July 23, 1949, until his death on March 3, 2001.

You husband was first diagnosed with lung cancer on December 29, 1982.

Based on these facts, the undersigned makes the following:

CONCLUSIONS OF LAW

The evidence submitted does not establish that your husband meets the definition of covered employee,
during a covered time period, as defined by §§ 42 U.S.C. §§ 7384l (1), (7) and (11).  For that reason, 
you are not entitled to compensation under § 7384s of the Act.

You have not provided records or affidavits from co-workers or other sources in support of the 
employment that you are claiming.  Section 30.111(a) states that “Except where otherwise provided in 
the Act and these regulations, the claimant bears the burden of proving by a preponderance of the 
evidence the existence of each and every criterion necessary to establish eligibility under any 
compensable claim category set forth in § 30.110”.  See 20 C.F.R. § 30.111(a).

For the foregoing reasons, the undersigned hereby denies your claim for compensation for survivor 
benefits under Part B of the EEOICPA. 

Washington, DC           

Tom Daugherty

Hearing Representative

[1] The Paducah Gaseous Diffusion Plant was a DOE facility from 1952 to 1998, where radioactive material was present, 
according to the Department of Energy Office of Worker Advocacy Facility List 



(http://www.hss.energy.gov/HealthSafety/FWSP/Advocacy/faclist/findfacility.cfm).

[2] Per EEOICPA Bulletin No. 03-27 (issued March 28, 2003).

Requirements for eligibility of

EEOICPA Fin. Dec. No. 55317-2004 (Dep’t of Labor, September 21, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claim is denied.  

On March 8, 2004, you filed a claim for benefits under the EEOICPA, Form EE-1, wherein you 
identified emphysema and chronic beryllium disease (CBD) as the medical conditions being claimed.  
On the EE-3 form, you indicated that you were employed at the Paducah Gaseous Diffusion Plant 
(PGDP[1] during the early 1950’s.  On March 16, 2004, the district office searched the Oak Ridge 
Institute for Science and Education (ORISE) website database in an effort to verify your claimed 
employment, but no records were found.  On April 6, April 28 and May 6, 2004, the Department of 
Energy (DOE) advised the district office that they found no evidence to verify your claimed 
employment.  However, DOE did obtain a security clearance card, which indicated that you were given
security clearance to work for Slater System, Inc./F.H. McGraw & Company at an unidentified DOE 
facility between May 22, 1952 and July 2, 1952 and clearance to work for Carbide & Carbon at an 
unidentified DOE facility between February 25, 1953 and May 11, 1953.

On April 8, 2004, the district office received your itemized statement of earnings from the Social 
Security Administration (SSA), Form SSA-1826, which covered the time period between January, 1949
and December, 1955.  The earnings statement indicated that you received earnings from Slater System 
Maryland, Inc. during the second quarter of 1952.  By letter dated March 24, 2004, the district office 
advised you of the kinds of employment evidence you would need to establish covered employment 
under the Act.  By letter dated May 25, 2004, the district office requested that you submit an 
employment history affidavit, Form EE-4, from a co-worker to establish that you worked on-site at the 
PGDP during a covered time period.  No response was received.  Nonetheless, the district office 
erroneously concluded that the combination of your security clearance card and SSA earnings 
statement was sufficient to establish that you worked on-site at the PGDP from May 22, 1952 until July
2, 1952.  

Specifically, pursuant to EEOICPA Bulletin No. 03-27 (issued May 28, 2003) Item #22, “if the CE 
[claims examiner] can verify that the employee worked for a subcontractor during a covered time frame
on the premises of a designated DOE or beryllium vendor facility, a finding can be made for covered 
employment.” Additionally, pursuant to Item #4, “security clearance documents just provide evidence 
that security clearance was requested but does not establish presence on the facility.” And, finally, 
pursuant to Item #12, SSA records will not assist in determining the presence of the employee on the 
premises of the covered facility.  Therefore, your security clearance card and SSA earnings statement 
are insufficient to establish that you worked on-site at the PGDP from May 22, 1952 until July 2, 1952.
  

By letter dated March 24, 2004, the district office advised you of the specific medical evidence 



necessary to establish CBD under the Act and enclosed a Form EE-7, which listed the specific medical 
evidence necessary to establish a covered medical condition under the Act.  The district office also 
advised you that emphysema is not a covered medical condition under the Act.  On April 2, April 12, 
May 26, and June 10, 2004, the district office received medical records from the resource center, dated 
between March 12, 1992 and February 7, 2002, which established that you were diagnosed with 
sinusitis, hypertension and several other non-covered medical conditions.[2] 

The following relevant medical records were included in the aforementioned medical evidence:  5 
medical progress notes from Dr. N.L. Still, dated between August 11, 1992 and November 17, 1992, in 
which you were diagnosed with chronic obstructive pulmonary disease (COPD); a September 15, 1999 
medical report by Dr. D. Patel, in which he stated that you saw a pulmonologist and were diagnosed 
with COPD; a January 18, 2000 medical report by Dr. D. Patel, in which he stated that you had acute 
bronchitis; a February 4, 2002 medical report by Dr. Hima Alturi in which he stated that you had a 
persistent cough; an October 30, 2002 medical report by Dr. D. Patel, in which he stated that you had 
“questionable emphysema;” a March 12,1992 radiology report from Decatur Hospital, in which they 
found “discoid atelectasis of both bases with minimal increase in the interstitial markings, otherwise 
negative chest;” a May 27, 1992 radiology report from Decatur Hospital, in which they found “minimal
bibasilar discoid atelectasis; an August 12, 1992 radiology report from Decatur Hospital, in which they 
found “scarring or atelectasis” in the left lung; a December 2, 1994 x-ray report from Decatur Hospital,
in which they found “bibasilar linear infiltrates which may represent atelectasis or fibrosis;” a February
11, 1995 x-ray report from Decatur Hospital, in which they found “no acute pulmonary disease;” and a 
July 28, 1995 radiology report from Decatur Hospital, in which they found “no acute disease of the 
chest.”   

By letter dated May 25, 2004, the district office advised you that the aforementioned medical evidence 
was insufficient to establish that you were diagnosed with CBD under the Act and listed the specific 
medical evidence necessary to establish the same.  You were afforded 30 days to establish that you 
were diagnosed with a covered medical condition, but no response was received.  A “covered 
employee,” as defined in § 7384l(1),(3),(7),(9) and (11) and § 7384r of the EEOICPA,  includes 
employees of private companies (an entity “other than the United States,” per § 7384l(4)) which 
provided radioactive materials to the United States for the production of atomic weapons, employees at
Department of Energy facilities or test sites (§ 7384l(12)), and employees of Department of Energy 
contractors, subcontractors, or beryllium vendors.  42 U.S.C. §§ 7384l(1),(3),(7),(9) and (11); 7384r.  

Additionally, pursuant to § 7384l(13) of the EEOICPA, “The term ‘established chronic beryllium 
disease’ means chronic beryllium disease as established by the following: (A) For diagnosis on or after 
January 1, 1993, beryllium sensitivity (as established in accordance with paragraph (8)(A)), together 
with lung pathology consistent with chronic beryllium disease, including-(i) a lung biopsy showing 
granulomas or a lymphocytic process consistent with chronic beryllium disease; (ii) a computerized 
axial tomography scan showing changes consistent with chronic beryllium disease; or (iii) pulmonary 
function or exercise test showing pulmonary deficits consistent with chronic beryllium disease.  (B) 
For diagnosis before January 1, 1993, the presence of-(i) occupational or environmental history, or 
epidemiologic evidence of beryllium exposure; and (iii) any three of the following criteria: (I) 
Characteristic chest radiographic (or computed tomography (CT)) abnormalities. (II) Restrictive or 
obstructive lung physiology testing or diffusing lung capacity defect. (III) Lung pathology consistent 
with chronic beryllium disease. (IV) Clinical course consistent with a chronic respiratory disorder. (V) 
Immunologic tests showing beryllium sensitivity (skin patch test or beryllium blood test preferred).” 42
U.S.C. § 7384l(13).  And, finally, pursuant to § 7384l(15) of the Act, a covered occupational illness 
“means a covered beryllium illness, cancer referred to in § 7384l(9)(B) of this title, specified cancer, or 



chronic silicosis, as the case may be.” 42 U.S.C. § 7384l(15).  

On June 8, 2004, the district office issued a recommended decision, which concluded that you were a 
covered beryllium employee, pursuant to § 7384l(7) of the Act, that you were exposed to beryllium in 
the performance of duty, pursuant to § 7384n(a) of the Act, that you failed to submit sufficient medical 
evidence to establish that you were diagnosed with CBD, pursuant to § 7384l(13) of the Act and that 
emphysema is not a covered occupational illness, pursuant to § 7384l(15) of the Act.  42 U.S.C. §§ 
7384l(7),(13), and (15); 7384n(a).  Therefore, it was recommended that benefits under the EEOICPA be
denied.

Section 30.310(a) of the EEOICPA implementing regulations provides that “…Within 60 days from the
date the recommended decision is issued, the claimant must state, in writing, whether he or she objects 
to any of the findings of fact and/or conclusions of law contained in such decision, including HHS’s 
reconstruction of the radiation dose to which the employee was exposed (if any), and whether a hearing
is desired.” 20 C.F.R. § 30.310(a).

Section 30.316(a) of those regulations further states that, “If the claimant does not file a written 
statement that objects to the recommended decision and/or requests a hearing within the period of time 
allotted in § 30.310, or if the claimant waives any objections to all or part of the recommended 
decision, the FAB may issue a final decision accepting the recommendation of the district office, either 
in whole or in part.” 20 C.F.R. § 30.316(a).  I find that you have not objected to the recommended 
decision within the 60 days allowed by § 30.310(a) of the EEOICPA regulations.  20 C.F.R. § 
30.310(a). 

Based on my review of the case record and pursuant to the authority granted by § 30.316(a) of the 
EEOICPA regulations, I find that there is insufficient evidence to establish that you are a covered 
employee, pursuant to § 7384l of the Act, and that there is insufficient evidence to establish that you 
were diagnosed with a covered medical condition, pursuant to § 7384l(15) of the Act.  Therefore, I find
that you are not entitled to benefits under the Act, and that your claim for compensation must be 
denied.   

Washington, DC

Richard Koretz

Hearing Representative

[1] According to the Department of Energy’s (DOE) Office of Worker Advocacy on the DOE website at 
http://tis.eh.doe.gov/advocacy/faclist/showfacility.cfm, the Paducah Gaseous Diffusion Plant (PGDP) in Paducah, KY is a 
covered DOE facility from 1952 to the present.  Also, according to the Office of Worker Advocacy, the PGDP had 
throughout the course of its operations the potential for beryllium exposure. 

[2] Benign prostate nodule, colon polyps, lumbar spinal stenosis, degenerative arthritis, leucopenia, chronic venous disease, 
sciatica, “questionable emphysema” and chronic obstructive pulmonary disease (COPD). 

Survivors

Adopted children 



EEOICPA Fin. Dec. No. 32576-2004 (Dep’t of Labor, November 19, 2004)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claims for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claims for benefits are 
hereby accepted in part and denied in part. 

STATEMENT OF THE CASE

On September 10, 2004, the district office issued a recommended decision concluding that [Spouse] 
had received an award as the widow of the [Employee] under section 5 of the Radiation Exposure 
Compensation Act.  [Employee] and [Spouse] were married on June 9, 1955.  The death certificate of 
record establishes that [Employee] died on March 18, 1990.  Another death certificate of record 
establishes that [Spouse], the employee’s wife, died on October 15, 2001.  Subsequently, nine survivors
filed claims for benefits as follows:

On July 1, 2002, [Claimant 1] filed Form EE-2, Claim for Survivor Benefits under EEOICPA, as a 
surviving child.  She provided a copy of her adoption papers from the Navajo Nation, verifying that the
employee and his widow adopted her on July 15, 1969.  [Claimant 1] also provided a copy of her 
marriage certificate to support her name change.
On July 12, 2002, [Claimant 2] filed Form EE-2, Claim for Survivor Benefits under EEOICPA as a 
surviving child.  [Claimant 2] provided a copy of his birth certificate which listed the employee as his 
father.
On July 19, 2002, [Claimant 3] filed Form EE-2, Claim for Survivor Benefits under EEOICPA as a 
surviving child.  [Claimant 3] provided a copy of her adoption papers from the Navajo Nation, 
verifying that the employee and his widow adopted her on July 15, 1969.  She provided a copy of her 
marriage certificate to support her name change.
On January 21, 2003, [Claimant 4] filed Form EE-2, Claim for Survivor Benefits under EEOICPA as a
surviving child.  At the time [Spouse], the widow, married the employee, [Claimant 4] was 30 years 
old.  Based on documents in the file, [Claimant 4] is the daughter of [Spouse] and [Claimant 4’s 
Natural Father].
On January 22, 2003, [Claimant 5] filed Form EE-2, Claim for Survivor Benefits under EEOICPA as a
surviving child.  [Claimant 5] provided a copy of her birth certificate which listed [Spouse] as her 
mother and [Claimant 5’s Natural Father] as her father.  When [Spouse] married the employee, 
[Claimant 5] was a minor child and resided in the home of [Spouse] and [Employee].
On January 23, 2003, [Claimant 6] filed Form EE-2, Claim for Survivor Benefits under EEOICPA as a
surviving child.  [Claimant 6] provided a copy of her birth certificate which listed [Spouse] as her 
mother and [Claimant 6’s Natural Father] as her father.  At the time [Spouse] married the employee 
[Claimant 6] was 28 years old.  
On January 24, 2003, [Claimant 7] filed Form EE-2, Claim for Survivor Benefits under EEOICPA as a
surviving child.  [Claimant 7]  provided a copy of her birth certificate which listed [Employee] as her 
mother and [Claimant 7’s Natural Father] as her father.  When [Spouse] married the employee, 
[Claimant 7] was a minor child and lived in the home of [Spouse] and [Employee].
On January 31, 2003, [Claimant 8] filed Form EE-2, Claim for Survivor Benefits under EEOICPA as a
surviving child.  [Claimant 8] provided a copy of her marriage certificate which verified that she was 
married in August 1949, prior to her mother’s marriage to the employee.    



a surviving child.  [Claimant 9] provided a certified copy of a clinical record from Northern Navajo 
Medical Center Indian Health Services, Shiprock Service Unit, in Shiprock, New Mexico, certifying 
that her name was [Claimant 9] and that she had previously used [Claimant 9’s Former Name] and 
[Claimant 9’s Former Name].  The clinic record shows [Employee] as her father, [Claimant 9’s 
Step-father’s Name] as her step-father and that she was legally adopted by her uncle [Claimant 9’s 
Adoptive Father’s Name].  
On August 3, 2004, the district office requested that [Claimant 9] provide verification of either a final 
decree of adoption or a final judgment of adoption.  The district office informed [Claimant 9] that the 
evidence submitted supports that she was legally adopted by [Claimant 9’s Adoptive Father’s 
Name].  Evidence to show that she was not legally adopted by [Claimant 9’s Adoptive Father’s 
Name] would need to be submitted, for her to be an eligible survivor on [Employee]’s record.  She was
provided 30 days to submit this evidence.  No evidence was submitted.     
On September 10, 2004, the district office issued a recommended decision recommending that 
[Claimant 1], [Claimant 2], [Claimant 3], [Claimant 5], and [Claimant 7] were eligible surviving 
children of [Employee] and that [Claimant 4], [Claimant 6], [Claimant 8], and [Claimant 9] did not 
establish that they were eligible surviving children of the employee. 
[Claimant 1], [Claimant 2], [Claimant 3], [Claimant 5], and [Claimant 7] have provided evidence 
to establish they are surviving children or have had step-children relationships with the employee, and 
therefore as his survivors, are entitled to additional compensation in the amount of $50,000.00, to be 
divided equally pursuant to 42 U.S.C. § 7384u(a).  [Claimant 1], [Claimant 2], [Claimant 3], 
[Claimant 5], and [Claimant 7]  are each entitled to $10,000.  [Claimant 4], [Claimant 6], 
[Claimant 8], and [Claimant 9] are not entitled to compensation because they have not established 
that they are an eligible survivor.  
On the dates listed below, the Final Adjudication Branch received written notification that you waive 
any and all objections to the recommended decision:
[Claimant 1]                                        September 21, 2004

[Claimant 2]                                        September 22, 2004

[Claimant 3]                                        September 20, 2004

[Claimant 5]                                        September 21, 2004

[Claimant 7]                                        September 17, 2004

Pursuant to the regulations implementing the EEOICPA, a claimant has 60 days from the date of 
issuance of the recommended decision to raise objections to that decision to the Final Adjudication 
Branch.  20 C.F.R. § 30.310(a).  If an objection is not raised during the 60-day period, the Final 
Adjudication Branch will consider any and all evidence submitted to the record and issue a final 
decision affirming the district office’s recommended decision.  20 C.F.R. § 30.316(a).  No objections 
were raised nor waivers received from [Claimant 4], [Claimant 6], [Claimant 8], and [Claimant 9]. 

After considering the record of the claim forwarded by the district office, the Final Adjudication 
Branch makes the following:

FINDINGS OF FACT



[Spouse] had received an award as the widow of the [Employee] under section 5 of the 
Radiation Exposure Compensation Act.  [Employee] and [Spouse] were married on June 9, 
1955.  The record establishes that [Employee] died on March 18, 1990.  The record establishes 
that [Spouse], the employee’s wife, died on October 15, 2001.  Subsequently, [Claimant 1], 
[Claimant 2], [Claimant 3], [Claimant 4], [Claimant 5], [Claimant 6], [Claimant 7], 
[Claimant 8], and [Claimant 9] filed claims for benefits 

2. [Claimant 1], [Claimant 2], [Claimant 3], [Claimant 5], and [Claimant 7] have provided 
evidence to establish they are surviving children or have had step-children relationships with the
employee. 

3. [Claimant 4], [Claimant 6], [Claimant 8], and [Claimant 9] are not entitled to compensation 
because they have not established that they are eligible survivors of the employee.  

4. In cases involving a stepchild who was an adult at the time of marriage, supportive evidence 
may consist of documentation showing that the stepchild was the primary contact in medical 
dealings with the deceased employee, the stepchild provided financial support for the deceased 
employee, and/or had the deceased employee living with him/her, etc.  In addition, evidence 
consisting of medical reports, letters from the physician, receipts showing that the stepchild 
purchased medical equipment, supplies or medicine for the employee may be helpful.  Also, 
evidence such as copies of insurance policies, wills, photographs (i.e., attendance in the 
stepchild’s wedding as the father or mother), and newspaper articles (i.e., obituary) may be 
considered.  No evidence has been submitted to support this type of relationship with 
[Claimant 4], [Claimant 6], or [Claimant 8] and the employee.

Based on the above noted findings of fact in this claim, the Final Adjudication Branch hereby also 
makes the following:

CONCLUSIONS OF LAW

Per Chapter 2-200 (September 2004) of the Federal (EEOICPA) Procedure Manual, a stepchild is 
considered a child if he or she lived with the employee in a regular parent-child relationship.  
[Claimant 1], [Claimant 2], [Claimant 3], [Claimant 5], and [Claimant 7] have established they 
lived with the employee in a regular child/step-child relationship with [Employee] pursuant to 42 
U.S.C. § 7384u(e)(1)(B) of the EEOICPA and are entitled to compensation in the amount of $10,000.00
each.

[Claimant 9] has established that she was adopted by [Claimant 9’s Adoptive Father’s Name] and 
pursuant to 25 U.S.C. § 1911 of the Indian Child Welfare Laws, Indian tribes have exclusive 
jurisdiction over any child custody proceeding involving an Indian child who resides or is domiciled 
within the reservation of such tribe, except where jurisdiction is otherwise vested in the State by 
existing Federal law.  Pursuant to the Navajo Nation Code, 9 NNC § 611 (1960), the natural parents of 
the adoptive child, except a natural parent who is also an adoptive parent or the spouse of an adoptive 
parent, shall be relieved of all parental responsibilities for such child or to his property by descent or 
distribution or otherwise. 

Accordingly, an adopted Navajo child may claim EEOICPA benefits only as a survivor of her adopted 
father, not her natural father.  Please note that in order to terminate parental rights under Navajo law 



there must be a “final decree of adoption” – not just a “final judgment of adoption.”  Therefore 
[Claimant 9] is not an eligible surviving child of the employee.

[Claimant 4], [Claimant 6], and [Claimant 8] are not considered eligible surviving children of 
[Employee], because they did not establish a relationship pursuant to Chapter 2-200 (September 2004) 
of the Federal (EEOICPA) Procedure Manual and 42 U.S.C. § 7384s(e)(3)(B) and are not entitled to 
compensation. 

The undersigned has reviewed the record and the recommended decision issued by the district office on
September 10, 2004, and finds that your claims are in accordance with the facts and the law in this 
case.  It is the decision of the Final Adjudication Branch that your claims are accepted in part and 
denied in part.

DENVER, CO

Joyce L. Terry

District Manager

EEOICPA Fin. Dec. No. 82961-2008 (Dep’t of Labor, March 27, 2008)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning the above claims for 
compensation under Parts B and E of the Energy Employees Occupational Illness Compensation 
Program Act of 2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth 
below, FAB accepts and approves the claims for benefits [of Claimant #1, 2, 3, 4 and 5] under Part B 
for the employee’s epiglottis cancer, and awards compensation to those five persons in the total amount
of $150,000.00, to be divided equally.

Further, FAB also accepts the claim of [Claimant #5] under Part E, and awards her  additional 
compensation in the amount of $125,000.00.

STATEMENT OF THE CASE

On October 19, 2004, [Employee’s Spouse] filed a Form EE-2 with the Department of Labor claiming
for survivor benefits under Part B as the employee’s widow, and a request for review by Physicians 
Panel under former Part D with the Department of Energy (DOE), based on the conditions of throat 
cancer and emphysema with possible chronic beryllium disease.  The record includes a copy of 
[Employee]’s death certificate indicating he died on September 1, 1990 due to acute 
bronchopneumonitis, with a contributing factor of coronary artery disease.

[Employee’s Spouse] also submitted a Form EE-3 in which she alleged that [Employee] worked at the
Los Alamos National Laboratory (LANL) from 1970 to 1980.  DOE verified [Employee]’s 
employment at LANL as a security guard with the Atomic Energy Commission (AEC) from May 15, 
1972 to January 9, 1981, and as a part-time employee with the University of California, a DOE 
contractor, as a Casual Messenger/Driver, from August 23, 1973 to October 29, 1973.



On October 16, 2005, [Employee’s Spouse] died, and her claim was administratively closed.

On December 13, 2006, [Claimant #1] and [Claimant #2] each filed a Form EE-2 based on the 
employee’s throat cancer, and on January 4, 2007, [Claimant #3], [Claimant #4] and [Claimant #5] 
each filed a Form EE-2.  Each claimed benefits as the surviving child of [Employee].

[Claimant #2], [Claimant #3] and [Claimant #4] provided copies of their birth certificates showing 
they are the biological children of [Employee], and copies of their marriage certificates to document 
their changes in surname.  [Claimant #1] provided a copy of a birth certificate identifying her name as
[Claimant #1’s birth name] and her parents as [Claimant #1’s Father on her birth certificate] and 
[Claimant #1’s Mother on her birth certificate], a Certificate of Baptism identifying her parents as 
[Employee] and [Employee’s Spouse], letters from acquaintances stating that [Employee and 
Employee’s Spouse] were her biological parents and that she was adopted by her grandparents, and 
marriage certificates to document her change in surname.  The record contains adoption documents 
showing that [Claimant #5] was born on April 11, 1973, and was adopted by [Employee and 
Employee’s Spouse].

Medical documentation in the record includes a document from the New Mexico cancer registry that 
provides a diagnosis of cancer of the epiglottis on April 25, 1989; a January 11, 2005 letter from Dr. 
Charles McCanna, in which he indicated that [Employee] died from complications of epiglottis 
(throat) cancer; another letter from Dr. McCanna stating that the employee’s medical records are no 
longer available; and a letter from St. Vincent Hospital dated January 24, 2005, indicating that their 
records had been destroyed. 

On June 5, 2007, the Seattle district office referred the case to the National Institute for Occupational 
Safety and Health (NIOSH) to determine whether the employee’s cancer of the epiglottis was “at least 
as likely as not” related to his covered employment.  However, the case was returned on March 14, 
2008 so the district office could review it to determine if the employee was included in the designation 
by the Secretary of Health and Human Services (HHS) of certain LANL employees as an addition to 
the Special Exposure Cohort (SEC).

On September 11, 2007, FAB issued a final decision on the Part E claims of [Claimant #1], [Claimant
#2], [Claimant #3] and [Claimant #4], concluding that these claimants are not eligible “covered” 
children under Part E.

On March 14, 2008, the Seattle district office received information from a Department of Labor Health
Physicist (HP) on the question of whether cancer of the epiglottis is a “specified” cancer.  The HP 
stated the following:

Pharynx cancer is a specified cancer for SEC claims.  With regard to epiglottis cancer, the 
National Office recently reviewed medical evidence to determine whether the epiglottis is a part 
of the pharynx.  20 C.F.R. § 30.5(ff)(5)(iii)(E) indicates that pharynx cancer is a “specified 
cancer” under EEOICPA.  The National Cancer Institute (NCI) states that pharyngeal cancer is a 
cancer that forms in the tissues of the pharynx, and that the pharynx consists of the hollow tube 
inside the neck that starts behind the nose and ends at the top of the windpipe and esophagus.  
The National Office determined that because the location of the epiglottis is technically within 
the area encompassed by the pharynx, the epiglottis is a specified cancer.



#1, 2, 3, 4 and 5] under Part B based on the employee’s cancer of the epiglottis, and to also accept the 
claim of [Claimant #5] under Part E.  The district office concluded that [Employee] is a member of 
the SEC, that he was employed by a DOE contractor at a DOE facility, that he is a covered employee 
with a covered illness under Part E, and that he was diagnosed with epiglottis cancer, which is a 
“specified” cancer.  The district office also concluded that as his eligible survivors, [Claimant #1, 2, 3,
4 and 5] are entitled to compensation under Part B, in the total amount of $150,000.00, to be divided 
equally.  Further, the district office concluded that a determination that a DOE contractor employee and
qualified member of the SEC is entitled to compensation for an occupational illness under Part B is 
treated for purposes of Part E as a determination that the employee contracted that illness through 
exposure at a DOE facility, and since [Claimant #5]  was under the age of 18 at the time of 
[Employee]’s death, she is the only eligible survivor under Part E and is entitled to compensation in 
the amount of $125,000.00.

The claimants each indicated on their respective Forms EE-2 that neither they nor anyone in their 
family had ever filed for or received any proceeds from either a tort suit or a state workers’ 
compensation claim related to the employee’s epiglottis cancer, that they had never pled guilty to or 
been convicted of any charges connected with an application for or receipt of federal or state workers’ 
compensation, and that they did not know of any other persons who may also be eligible to receive 
compensation under EEOICPA as a survivor of [Employee].

On March 20, 2008, FAB received written notification from [Claimant #1, 2, 4 and 5], indicating that 
they waive all rights to file objections to the findings of fact and conclusions of law in the 
recommended decision.  On March 24, 2008, FAB received written notification from [Claimant #3], 
indicating she also waives all rights to file objections to the findings of fact and conclusions of law in 
the recommended decision.

After considering the evidence of record, FAB hereby makes the following:

FINDINGS OF FACT

1.      On December 13, 2006 [Claimant #1]and [Claimant #2]; and on January 4, 2007 [Claimant 
#3], [Claimant #4] and [Claimant #5] each filed a claim for survivor benefits under EEOICPA.
2.      [Employee] was diagnosed with epiglottis cancer on April 25, 1989.
3.      [Employee] died on September 1, 1990, due to acute bronchopneumonitis, with a contributing 
factor of coronary artery disease; which were complications of his epiglottis (throat) cancer.
4.      [Employee] worked at LANL as a security guard with the AEC from May 15, 1972 to January 9, 
1981, and with the University of California, as a Casual Messenger/Driver, from August 23, 1973 to 
October 29, 1973.  
5.      There is a causal connection between the employee’s death due to epiglottis cancer and his 
exposure to radiation and/or a toxic substance at a DOE facility.
6.      [Claimant #1, 2, 3, 4 and 5] are the eligible children of [Employee] under Part B.
7.      [Claimant #5] was 17 years of age at the time of [Employee]’s death.
8.      All five claimants indicated on their respective Form EE-2 that neither they nor anyone in their 
family had ever filed for or received any proceeds from a tort suit or a state workers’ compensation 
claim related to the employee’s epiglottis cancer, that they had never pled guilty to or been convicted of
any charges connected with an application for or receipt of federal or state workers’ compensation, and 
that they did not know of any other persons who may also be eligible to receive compensation under 
EEOICPA as a survivor of [Employee]. 



Based on the above-noted findings of fact, FAB hereby also makes the following:

CONCLUSIONS OF LAW

Section 30.316(a) of the regulations provides that, if the claimant waives any objections to all or part 
of the recommended decision, FAB may issue a final decision accepting the recommendation of the 
district office, either in whole or in part.  See 20 C.F.R. § 30.316(a).  All five claimants waived their 
right to file objections to the findings of fact and conclusions of law contained in the recommended 
decision issued on their claims.  

In order for him to be considered a covered Part B employee, the evidence must establish that 
[Employee] was diagnosed with an occupational illness incurred as the result of his exposure to silica, 
beryllium, or radiation, and those illnesses are cancer, beryllium sensitivity, chronic beryllium disease, 
and chronic silicosis.  See 42 U.S.C. § 7384l(15);  20 C.F.R. § 30.110(a).  Further, EEOICPA requires 
that the illness must have been incurred while the employee was “in the performance of duty” for DOE
or certain of its vendors, contractors, subcontractors, or for an atomic weapons employer.  See 42 
U.S.C. §§ 7384l(4)-(7), (9), and (11).

On June 22, 2007, the Secretary of HHS designated a new class of employees as an addition to the 
SEC, consisting of DOE employees or DOE contractor or subcontractor employees who were 
monitored or should have been monitored for radiological exposures while working in operational 
Technical Areas with a history of radioactive material use at LANL for a number of work days 
aggregating at least 250 work days from March 15, 1943 through December 31, 1975, or in 
combination with work days within the parameters established for one or more classes of employees in 
the SEC.  The new SEC class became effective on July 22, 2007.  

The employment evidence is sufficient to establish that [Employee] was employed at LANL for an 
aggregate of at least 250 work days, as a security guard, and therefore he is considered to be an eligible
member of the class of employees who worked at LANL from March 15, 1943 through December 31, 
1975 that was added to the SEC.  

[Employee] is a member of the SEC who was diagnosed with epiglottis cancer, which is cancer of a 
part of the pharynx (a “specified” cancer), more than 5 years after his initial exposure, and therefore he 
is a “covered employee with cancer.”   See 42 U.S.C. §§ 7384l(14)(C), 7384l(17), 7384l(9)(A) and 20 
C.F.R. § 30.5(ff)(5)(iii)(E).  Therefore, as the employee is now deceased, the five claimants are entitled 
to compensation in the total amount of $150,000.00, divided in equal shares of $30,000.00 each.  See 
42 U.S.C. § 7384s(a) and (e).

The statute provides that if a determination has been made that a DOE contractor employee is entitled 
to compensation for an occupational illness under Part B, such determination shall be treated, for 
purposes of Part E, as a determination that the employee contracted that illness through exposure at a 
DOE facility.  See 42 U.S.C. § 7385s-4(a).  Consequently, [Employee]’s illness is deemed to be a 
“covered illness” contracted through exposure to toxic substances at a DOE facility.  The medical 
evidence also establishes that epiglottis cancer was one of the causes of [Employee]’s death.  As the 
employee would have been entitled to compensation for his covered illness under Part E; and it is at 
least as likely as not that exposure to a toxic substance at a DOE facility was a significant factor in 
aggravating, contributing to, or causing the death of the employee, his eligible survivors would be 
entitled to compensation pursuant to 42 U.S.C. § 7385s-3(a)(1).  [Claimant #5] was 17 years of age at 



the time of [Employee]’s death, and is the only eligible survivor pursuant to § 7385s-3(d), and 
therefore she is entitled to compensation in the amount of $125,000.00.  See 42 U.S.C. §§ 7385s-3(a)
(1), 7385s-3(d).

Seattle, Washington

Keiran Gorny

Hearing Representative

Final Adjudication Branch 

Children

EEOICPA Fin. Dec. No. 11890-2007 (Dep’t of Labor, November 7, 2007)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning the above claims for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the claims are 
accepted for a combined award of $150,000.00 (consisting of two equal shares of $75,000.00 each) in 
survivor compensation under Part B of EEOICPA, and for a second combined award of $125,000.00 
(consisting of two equal shares of $62,500.00 each) in survivor compensation under Part E, based on 
the employee’s colon cancer and his subsequent death, respectively.  [Claimant #1 and Claimant #2] 
are each therefore approved for separate awards of $137,500.00 under Parts B and E of EEOICPA.

STATEMENT OF THE CASE

On October 11, 2001, [Claimant #1 and Claimant #2] filed claims for survivor benefits under Part B 
and Part E (formerly Part D) of EEOICPA as the children of the employee.  They identified colon 
cancer as the condition resulting from the employee’s work at a Department of Energy (DOE) facility.  
The file contains a Form EE-3 alleging that the employee was employed as a chemical engineer at the 
Los Alamos National Laboratory (LANL) for unspecified dates, at Brookhaven National Laboratory 
from July of 1947 to March of 1951, at North American Aviation from April of 1951 to July of 1952, 
and at Argonne National Laboratory - East from April 5, 1954 to September 9, 1992.  DOE verified that
the employee worked at LANL from August 7, 1944 to March 1, 1946, at Brookhaven National 
Laboratory from July 22, 1947 to March 29, 1951, at the Downey Facility from April 21, 1951 to June 
27, 1952, and at Argonne National Laboratory - East from April 5, 1954 to September 9, 1992.[1]
  DOE also verified that the employee present at the Trinity Test Site for the first nuclear test in July of 
1945.

[Claimant #1 and Claimant #2] submitted the following medical information in support of their 
claims:  a June 29, 1991 medical report by Dr. E. Dvorak that cites a long history of recurrent 
adenocarcinoma of the colon; an August 3, 1991 discharge summary by Dr. J. Geraghty that reports a 
history of colon cancer beginning in 1965; and a July 15, 1991 pathology report of lumbar spine tissue 
and bone in which Dr. L. Ghosh diagnosed metastatic adenocarcinoma consistent with primary colon 



cancer.  The employee’s death certificate shows that he died on November 20, 1992 at the age of 74 
and that he was widowed at the time of his death.  The immediate cause of death was listed as 
“metastatic carcinoma colon” and the interval between the onset of the condition and death is listed as 
“years.”  

In support of their survivor claims, [Claimant #1 and Claimant #2] submitted copies of their birth 
certificates, showing the employee as their father and showing [Claimant #1]’s birth date as August 15,
1976 and [Claimant #2]’s birth date as November 16, 1973.  [Claimant #2] also submitted 
documentation related to his education showing that he graduated from high school in 1991, at the age 
of 17.  [Claimant #2] turned 18 on November 16, 1991.  A transcript shows that he entered North 
Central College as a special student on January 6, 1992, and attended classes there during the winter 
and spring sessions of the 1991-1992 school year, and a June 19, 1992 letter states he was awarded 
academic honors for Spring Term of 1991-92.  A copy of an October 2, 1992 letter from the University 
of Chicago states that [Claimant #2] deferred his admission there until Fall of 1993.  A May 27, 1992 
letter from the University of Chicago shows his original admission date as Autumn Quarter of 1992.  In
a letter dated October 9, 2001, [Claimant #2] stated that he had deferred his admission to the 
University of Chicago “due to [his] father’s illness.”  He also noted in the same letter that during that 
time he had no earned income and was dependent on the employee.  A copy of a transcript from the 
University of Chicago showed that [Claimant #2] attended classes there from Autumn 1993 until 
Spring 1997 and that he was awarded a degree in Summer of 1997.  The transcript also notes that 
[Claimant #2] attended Naperville Central High School in 1991 and North Central College in 
Naperville, Illinois in 1991-1992.  

The district office referred their application package to the National Institute for Occupational Safety 
and Health (NIOSH) for radiation dose reconstruction, which was necessary to determine if the 
employee’s colon cancer was “at least as likely as not” sustained in the performance of duty at a 
covered DOE facility (known as determining the probability of causation, or “PoC”).

On June 22, 2007, a new class of employees was added to the Special Exposure Cohort (SEC).  The 
new class included employees who were monitored or should have been monitored for radiological 
exposures while working in operational Technical Areas with a history of radioactive material use at 
LANL for an aggregate of 250 work days from March 15, 1943 through December 31, 1975, or in 
combination with other SEC employment designations.  This designation took effect on July 22, 2007.

Thereafter, it was determined that the employee met the requirements for the above addition to the 
SEC, and the claims of [Claimant #1 and Claimant #2] were returned by NIOSH.  The employee 
worked as a chemical engineer for more than 250 days at LANL, and his dosimetry badge records and 
likely job duties show that he would have been in several locations where radioactive materials were 
present.

On August 1 and 9, 2007, FAB received their signed statements that neither they nor the employee had 
received any settlement or award from a lawsuit or state workers’ compensation claim for the 
employee’s condition of colon cancer. 

On August 18, 2007, the Cleveland district office issued a recommended decision finding that the 
employee qualified as a member of the SEC as he was diagnosed with colon cancer, which is a 
“specified” cancer, and he was employed for more than 250 days at LANL during the specified period. 
Accordingly, the district office recommended that [Claimant #1 and Claimant #2] be awarded 



survivor benefits of $150,000.00 (to be shared equally) under Part B of EEOICPA, and $125,000.00 (to
be shared equally) under Part E, based on the employee’s colon cancer and his death due to that 
covered illness.

On August 21, 2007, FAB sent [Claimant #2] a letter requesting that he provide additional evidence to 
establish his eligibility as a covered child under Part E of EEOICPA.  The letter noted that he was 19 
years of age at the time of the employee’s death and that he could be considered a covered child if he 
was a full-time student who had been continuously enrolled in one or more education institutions since 
attaining that age of 18 years or if he was incapable of self-support.

On August 24, 2007 and September 20, 2007, FAB received [Claimant #1 and Claimant #2]’s signed 
waivers of their right to object to any of the findings of fact or conclusions of law contained in the 
recommended decision. 

After a careful review of the evidence in the case file, the undersigned hereby makes the following:

FINDINGS OF FACT

1. On October 11, 2001, [Claimant #1 and Claimant #2] filed claims for survivor benefits under 
Parts B and E (formerly Part D) of EEOICPA as the children of the employee.  They identified 
colon cancer as the condition resulting from the employee’s work at a DOE facility.  

2. The employee worked as a chemical engineer at LANL for the University of California from 
August 7, 1944 to March 1, 1946.  This is at least 250 days of employment at LANL.  

3. The employee was diagnosed with colon cancer in 1965.  This is at least five years after he 
began employment at a covered facility. 

4. The employee qualifies as a member of the SEC. 

5. The employee died on November 20, 1992 at the age of 74, and he was widowed at the time of 
his death.  The immediate cause of death was listed as “metastatic carcinoma colon” and the 
interval between onset and death is listed as “years.” 

6. [Claimant #1]’s birth date is August 15, 1976, and she was 16 years old at the time of the 
employee’s death. 

7. [Claimant #2]’s birth date is November 16, 1973, and he was 19 years old at the time of the 
employee’s death. 

8. [Claimant #2] turned 18 on November 16, 1991 attended North Central College for the Winter 
and Spring sessions of the 1991-92 school year.  He attended the University of Chicago 
beginning with the Autumn Quarter of 1993, after having deferred enrollment for one year due 
to the employee’s illness.  He attended the University of Chicago from Autumn of 1993 until he 
was awarded a degree in the Summer of 1997. 

9. Neither [Claimant #1 and Claimant #2] nor the employee have received any settlement or 
award from a lawsuit or state workers’ compensation claim for the employee’s condition of 



colon cancer. 

Based on these facts, the undersigned also makes the following: 

CONCLUSIONS OF LAW

Section 30.316(a) of the EEOICPA regulations provides that if the claimant waives any objections to all
or part of the recommended decision, FAB may issue a final decision accepting the recommendation of 
the district office, either in whole or in part.  20 C.F.R. § 30.316(a).  [Claimant #1 and Claimant #2] 
have waived their rights to file objections to the findings of fact and conclusions of law in the 
recommended decision.

The employee worked as a chemical engineer at LANL for the University of California from August 7, 
1944 to March 1, 1946.  The employee’s dosimetry badge records and likely job duties show that he 
would have been in several locations at LANL where radioactive materials were present.  The 
employee was diagnosed with colon cancer in 1965.  Provided the onset was at least five years after 
first exposure, which it was in this case as the employee’s first exposure was in 1944, colon cancer is a 
“specified” cancer.  See 20 C.F.R. § 30.5(ff)(5)(L).  The totality of evidence therefore demonstrates that
the employee qualifies as a member of the new addition to the SEC.  As a member of the SEC who was
diagnosed with a specified cancer which constitutes an “occupational illness” under 42 U.S.C. § 
7384l(15), the employee qualifies as a “covered employee with cancer.”  42 U.S.C. § 7384l(9).

Under Part B of EEOICPA, a covered employee, or the survivors of that employee, shall receive 
compensation for the employee’s occupational illness in the amount of $150,000.00.  The employee 
was a widower at the time of his death.  Accordingly, as the employee’s surviving children, [Claimant 
#1 and Claimant #2] are entitled to $150,000.00 (to be shared equally) in survivor benefits under Part 
B.

Part E of EEOICPA provides compensation and medical benefits to DOE contractor employees 
determined to have contracted a “covered illness” through exposure at a DOE facility.  The term 
“covered DOE contractor employee” means any DOE contractor employee determined to have 
contracted a covered illness through exposure at a DOE facility.  See 42 U.S.C. § 7385s(1).  The term 
“covered illness” means an illness or death resulting from exposure to a toxic substance.  42 U.S.C. § 
7385s(2).

A determination under Part B of EEOICPA that a DOE contractor employee is entitled to compensation
under that Part for an occupational illness shall be treated for purposes of Part E as a determination that
the employee contracted that illness through exposure at a DOE facility.  42 U.S.C. § 7385s-4(a).  
Under Part E, the survivor of a deceased covered Part E employee shall receive $125,000.00, if the 
employee would have been entitled to compensation for a covered illness, and it is “at least as likely as 
not” that exposure to a toxic substance at a DOE facility was a significant factor in aggravating, 
contributing to, or causing the death of such employee.  See 42 U.S.C. § 7385s-3(a)(1).

The employee’s work for the University of California at LANL from August 7, 1944 to March 1, 1946 
establishes that the employee was a DOE contractor employee, and he was diagnosed with colon 
cancer, a “covered illness,” as that term is defined by 42 U.S.C. § 7385s(2).  The employee contracted 
his “covered illness” through exposure to a toxic substance at a DOE facility pursuant to 42 U.S.C. § 
7385s-4(a).  The employee’s death certificate indicates that the cause of death was “metastatic 



carcinoma colon.”

FAB therefore concludes that the employee would have been entitled to compensation under Part E for 
his covered illness, and that it is “at least as likely as not” that exposure to a toxic substance at a DOE 
facility was a significant factor in aggravating, contributing to, or causing the death of the employee.  

The term “covered” child means a child of the employee who, at the time of the employee’s death, was 
under the age of 18, or under the age of 23 and a full-time student who was continuously enrolled in an 
educational institution since attaining the age of 18, or incapable of self-support.  See 42 U.S.C. § 
7385s-3(d)(2).  [Claimant #1] was 16 years old at the time of the employee’s death; thus, she is a 
covered child under Part E.  The evidence of record shows that at the time of the employee’s death, 
[Claimant #2] was 19 years old.  The eligibility of a child who is between the ages of 18 and 23 at the 
time of the employee’s death is evaluated under the following guidelines: 

[T]he child must have been continuously enrolled as a full-time student in one or more educational 
institutions since attaining the age of 18 years and must not have reached the age of 23 years regardless
of marital status or dependency on the employee for support.  Enrollment as a full time student consists
of a 12-month period, with a break of no more than 4 months, during each year of post-high school 
education.  The full-time course of study or training at an accredited institution(s) is approximately four
years of education beyond the high school level or until the student reaches age 23, whichever comes 
first.  It is [within the Division of Energy Employees Occupational Illness Compensation (DEEOIC)]’s 
discretion to determine a period of reasonable duration if the student was prevented by reasons beyond 
his or her control, such as a brief but incapacitating illness, from continuing in school.  

Federal (EEOICPA) Procedure Manual, Chapter E-600.5(b)(3) (September 2005).  

The statute requires continuous enrollment since attaining the age of 18 in order for a surviving child to
be eligible for survivor benefits under Part E.  The Procedure Manual states that enrollment as a 
full-time student means a break of no more than four months in a 12-month period, unless prevented 
from continuing in school for a reason beyond the student’s control.  These criteria necessarily contain 
some discretion for case-by-case analysis of claims involving surviving children who were between the
ages of 18 and 23 when the employee died.  What reasonably qualifies as “a reason beyond the 
student’s control” will depend on the facts and circumstances surrounding each claim and will involve 
some judgment on the part of DEEOIC.

[Claimant #2] graduated from high school in 1991, at the age of 17.  He turned 18 on November 16, 
1991, entered North Central College as a special student on January 6, 1992 and attended classes there 
full-time during the Winter and Spring sessions of the 1991-1992 school year.  A copy of an October 2, 
1992 letter from the University of Chicago states that [Claimant #2] deferred his admission there until 
Fall of 1993.  A May 27, 1992 letter from the University of Chicago shows his original admission date 
as the Autumn quarter of 1992.  A copy of a transcript from the University of Chicago shows that 
[Claimant #2] attended classes there from Autumn of 1993 until Spring of 1997 and that he was 
awarded a degree in Summer of 1997.  The transcript also notes that he attended Naperville Central 
High School in 1991 and North Central College in Naperville, Illinois in 1991-1992.



University of Chicago “due to [his] father’s illness.”  He also noted in the same letter that during that 
time he had no earned income and was dependent on the employee.  These statements are consistent 
with the above documentation, in that they both support that [Claimant #2] would have begun classes 
in the Autumn quarter of 1992 at the University of Chicago but for the employee’s illness.  FAB notes 
that had he begun classes in the Autumn of 1992 as he had originally planned, there would have been 
no break of more than 4 months in his continuous education since he attained the age of 18.  

[Claimant #2] stated, and there is no evidence in the file to contradict, that he deferred for one year his
admission to the University of Chicago, from Autumn 1992 to Autumn of 1993, due to the employee’s 
illness, and in fact the employee died shortly after the Autumn quarter of 1992 would have begun 
(November 20, 1992).  Thus, the circumstances surrounding the break in his continuous enrollment 
since the age of 18 (i.e., between Spring of 1992 and Fall of 1993) were reasonable and beyond 
[Claimant #2]’s control, such that he qualifies as a “covered child” who was “under the age of 23 years
and a full-time student who was continuously enrolled in an educational institution since attaining the 
age of 18 years” under Part E of EEOICPA.

Accordingly, [Claimant #1 and Claimant #2] are entitled to survivor compensation of $150,000.00 
(to be divided in equal shares of $75,000.00) under Part B as the surviving children of the employee, 
for the employee’s occupational illness of colon cancer.  They are also entitled to survivor 
compensation of $125,000.00 (to be divided in equal shares of $62,500.00) under Part E as the covered
children of the employee, for the employee’s death due to the covered illness of colon cancer.  Thus, 
[Claimant #1 and Claimant #2] are each entitled to $137,500.00 in total EEOICPA survivor benefits.

Washington, DC

Carrie A. Rhoads

Hearing Representative,

Final Adjudication Branch

[1]  The University of California is a contractor at LANL, which is a DOE facility beginning in 1942 to the present.  See 
DOE’s facility listings at:  http://www.hss.energy.gov/healthsafety/ fwsp/advocacy/faclist/findfacility.cfm (visited 
November 5, 2007).

EEOICPA Fin. Dec. No. 37038-2003 (Dep’t of Labor, November 7, 2007)

NOTICE OF FINAL DECISION FOLLOWING REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch (FAB) concerning the above claims for 
compensation under Part B and Part E of the Energy Employees Occupational Illness Compensation 
Program Act of 2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons stated below, 
[Claimant #1]’s claim for survivor benefits under Part B and Part E are denied.  [Claimant #2]’s claim
for survivor benefits under Part B is accepted, but his claim under Part E is denied.

STATEMENT OF THE CASE

On October 15, 2002, [Claimant #1] filed a Form EE-2 with the Seattle district office of the Division 
of Energy Employees Occupational Illness Compensation (DEEOIC) in which he claimed survivor 



benefits under Part B of EEOICPA as a child of [Employee].  In support of his claim, he alleged that 
[Employee] had been employed by J.A. Jones Construction, a Department of Energy (DOE) 
subcontractor at the Hanford site, and that [Employee] had been diagnosed with lung cancer in 1999.  
[Claimant #1] submitted a large number of documents in support of his claim that included, among 
other things:  copies of a September 24, 1992 court order documenting the legal change of his name 
from “[Claimant #1’s former name]” to “[Claimant #1]” and his October 6, 1992 amended birth 
certificate with this new name[1]; medical evidence of [Employee]’s lung cancer; copies of the death 
certificates for both [Employee] and [Employee’s Spouse]; a copy of “Letters Testamentary” 
documenting that [Claimant #1] was an executor of [Employee]’s estate; a U.S. Marine Corps Form 
D-214 noting [Claimant #1]’s use of the name “[Claimant #1]” when he was transferred to the Marine
Corps Reserve on September 4, 1964; and a September 21, 2001 statement in which [Claimant #1] 
related the following about his childhood:

As my real dad was unknown.  My mother died when I was 6.  [Claimant #1’s Father as listed on his 
birth certificate] was a family friend of my mom’s.  Just to give me a last name as she was unwed & 
pregnant with me.  My Dad [Employee] & My Mom [Employee’s Spouse] actually was my uncle & 
aunt but I lived with them from the time I was 3 years old.  So I consider them my Dad & Mom.  As I 
joined the USMC with the [Employee’s Surname] name. . . .  

On December 16, 2002, the Seattle district office verified [Employee]’s employment by consulting the 
ORISE database and on December 17, 2002, it issued a recommended decision to deny [Claimant 
#1]’s Part B claim.  The recommendation to deny was based on the conclusion that [Claimant #1] had 
failed to submit sufficient evidence to establish his eligibility as a surviving child of [Employee].  On 
January 29, 2003, FAB issued an order remanding the claim to the Seattle district office for further 
development on the issue of whether [Claimant #1] was [Employee]’s stepchild.  In that order, FAB 
noted that new procedures had gone into effect shortly after the recommended decision had been issued
that required all claims in which claimants were alleging to be stepchildren of deceased covered 
workers to be forwarded to the National Office of DEEOIC for referral to the Office of the Solicitor, 
and directed the Seattle district office to comply with those procedures upon completion of further 
development on the question of whether [Claimant #1] was [Employee]’s stepchild.

By letter dated February 11, 2003, [Claimant #1]’s representative submitted a February 6, 2003 
statement from [Employee’s Sister], who stated the following:

[Claimant #1] came to live with [Employee] and [Employee’s Spouse] in 1946 and he was three 
years old at the time.  He lived with them until he was 18 or 19.  At that time he joined the Marines.  
[Employee] was his soul [sic] provider during those years and loved him as his son.  Their relationship 
has always been that of a father and son and continued until [Employee] passed away a few years ago.

[Claimant #1]’s representative also submitted copies of [Claimant #1]’s “Pupil Health Card” and 
“Pupil’s Cumulative Record” from the Kiona-Benton School District, both of which listed [Claimant 
#1]’s last name as “[Claimant #1’s Stepfather’s surname]” (crossed out and replaced with 
“[Employee’s surname]”) and noted that he lived with his “Uncle.”  The “Pupil’s Cumulative Record”
also listed “[Claimant #1’s Stepfather]” as [Claimant #1]’s father.  Shortly thereafter, [Claimant #2] 
filed a claim for survivor benefits on March 31, 2003 and alleged that he was the stepson of 
[Employee].

In an April 10, 2003 inquiry, the Seattle district office asked [Claimant #1] who [Claimant #1’s 
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Stepfather] was (his father on the “Pupil’s Cumulative Record”).  In an April 12, 2003 reply, 
[Claimant #1] stated the following:

My mother [Claimant #1’s Mother] married [Claimant #1’s Stepfather] [in] 1945[.]  They had (2) 
girls [Claimant #1’s Stepsisters]. . . [Claimant #1’s Stepfather] was my stepfather until [Claimant 
#1’s Mother]’s death in 1949 at which time the girls & I were separated as [Claimant #1’s 
Stepfather] didn’t like me as I wasn’t his child.  The girls were adopted out and I went with my 
parents [Employee] & [Employee’s Spouse].

* * *

[I lived with [Employee and Employee’s Spouse] in] 1943-1944 as [Claimant #1’s Mother] was 
unwed.  Then my mother [] passed away [January] 23, 1949.  I lived with [Employee] & [Employee’s 
Spouse] from 1949-1960.  They were my sole survivorship [sic].  Then I went in USMC 1960.

In a response to a separate April 10, 2003 inquiry that was received by the Seattle district office on 
April 23, 2003, [Claimant #2] indicated that his mother [Employee’s Spouse] had married 
[Employee] (his alleged step-parent) on October 24, 1940 when he was five years old, and that he had 
resided in their household for the next 15 years.  [Claimant #2] also submitted a copy of his birth 
certificate, which showed that his mother was “[Employee’s Spouse],” and his father was “[Claimant 
#2’s Father].”

By letters dated May 1, 2003, the district office notified both [Claimant #1] and [Claimant #2] that 
the case had been referred to the National Institute for Occupational Safety and Health (NIOSH) for 
reconstruction of [Employee]’s radiation dose.  Thereafter, on June 19, 2003, the district office 
transferred the case to the National Office of DEEOIC for referral to the Office of the Solicitor as 
directed in the January 29, 2003 remand order of the FAB.  However, rather than taking this action[2], 
the National Office returned the case to the district office on September 29, 2003 with a memorandum 
from the Chief of the Branch of Policies, Regulations and Procedures (BPRP) of the same date.  In that 
memorandum, the Chief reviewed the evidence then in the case file and concluded that while 
[Claimant #2] met the statutory definition of [Employee]’s “child,” [Claimant #1] would not absent 
the submission of additional evidence showing that he had been legally adopted by [Employee].  Upon 
return of the file, the Seattle district office wrote to [Claimant #1] on October 3 and 21, 2003 and 
requested that he submit any evidence in his possession that would establish that he had been legally 
adopted by [Employee].  No response was received to these requests.

No further action took place with respect to this matter pending receipt of NIOSH’s dose reconstruction
report until June 9, 2005, on which date [Claimant #1]’s representative informed the district office that
his client wished to expand his Part B claim to include a claim under the recently enacted Part E of 
EEOICPA.  On October 27, 2005, the district office sent a third letter to [Claimant #1] stating that 
while he had provided sufficient evidence to show that he had lived as a dependent in his uncle and 
aunt’s household, no documentation had been provided showing that he had ever been adopted by his 
uncle.  In a November 3, 2005 response to that letter, [Claimant #1]’s representative argued that 
because the definition of “child” in EEOICPA is inclusive rather than exclusive, [Claimant #1] met the
definition of “child” by being the “de facto child” of [Employee], based on a recent state court decision
in a Washington child visitation case (issued that same day) that adopted an equitable theory of de facto
parentage.  In the visitation case cited, the court created a four-part test for an individual to be a 
considered a “de facto parent” and to be granted the rights and privileges of a parent.[3]



[Claimant #1]’s representative also argued that [Claimant #1] should be considered a child of 
[Employee] under the definition of the term “child” that appears in Title 51 of the Washington Revised 
Code, which codifies that state’s industrial insurance law.[4]  The term “child” is defined therein as, 
among other things, a “dependent child that is in legal custody and control of the worker.”  The term 
“dependent” under that title is defined as including relatives of the worker who at the time of the 
accident are actually and necessarily dependent on the worker.  Through a letter dated November 10, 
2005, [Claimant #1]’s representative added to his prior argument by alleging that “[Employee] would 
have adopted [Claimant #1] , but it wasn’t necessary at the time because the schools he attended and 
the military accepted [Employee] as [Claimant #1]’s father and allowed [Employee] to sign legal 
documents on [Claimant #1]’s behalf when he was still a minor.”  

On October 18, 2005, the Seattle district office received the “NIOSH Report of Dose Reconstruction 
under EEOICPA,” dated September 29, 2005, which provided estimated doses of radiation to the 
primary cancer site of the lung.  Based on these dose estimates, the district office calculated the 
probability of causation (PoC) for [Employee]’s lung cancer by entering his specific information into a
computer program developed by NIOSH called NIOSH-IREP.  The PoC was determined using the 
“upper 99% credibility limit,” which helps minimize the possibility of denying claims of employees 
with cancers that are likely to have been caused by occupational radiation exposures.  The PoC for the 
primary cancer of the lung was determined to be 52.89% using NIOSH-IREP.  Based on this PoC, the 
Seattle district office issued a November 16, 2005 recommended decision to accept [Claimant #2]’s 
Part B claim.  However, it recommended denial of [Claimant #2]’s Part E claim on the ground that he 
was not a “covered child” under that other Part.  It also recommended denying [Claimant #1]’s Part B 
and E claims on the ground that he had failed to establish that he was a surviving child of [Employee]. 
The recommended decision, however, did not fully discuss the legal arguments for the expansion of the
term “child” made by [Claimant #1]’s representative.  In a January 12, 2006 letter that was received on
January 17, 2006, [Claimant #1]’s representative objected to this recommended decision and requested
an oral hearing before FAB, which took place on March 30, 2006.  At the hearing, [Claimant #1]’s 
representative made the same arguments he had made in his written objections.  

On July 15, 2006, FAB returned the case to BPRP for guidance on the legal arguments raised by 
[Claimant #1]’s representative at the March 30, 2006 hearing.  On December 12, 2006[5], BPRP 
requested a legal opinion on the matter from the Office of the Solicitor and on February 26, 2007, the 
Office of the Solicitor provided BPRP with a legal opinion that evaluated the arguments raised by 
[Claimant #1]’s representative.  On March 1, 2007, BPRP contacted FAB and advised it of the 
guidance it had received.  However, by that point in time, the November 16, 2005 recommended 
decision had automatically become a “final” decision of the FAB on January 17, 2007 pursuant to 20 
C.F.R. § 30.316(c), the one-year anniversary of the date the representative’s objections to the 
recommended decision were received by FAB.

On March 9, 2007, [Claimant #1] filed a petition in the United States District Court for the Eastern 
District of Washington seeking review of the January 17, 2007 “final decision” on his claim under Parts
B and E of EEOICPA (Civil Action No. CV-07-5011-EFS).  Shortly thereafter, the Director of DEEOIC
issued an order on April 30, 2007 vacating that same “final decision” on the claims of both [Claimant 
#1] and [Claimant #2] and returning them to the Seattle district office for further development and 
consideration of the Office of the Solicitor’s February 26, 2007 opinion, to be followed by the issuance 
of new recommended and final decisions.  The case was subsequently transferred to the national office 
of DEEOIC for further action in light of the filing of the above-noted petition.



[Claimant #1]’s claim for survivor benefits under Parts B and E on the ground that he was not a 
surviving “child” of [Employee], as that statutory term is defined in §§ 7384s(e)(3) and 7385s-3(d)(3) 
of EEOICPA; (2) to accept [Claimant #2]’s claim for survivor benefits under Part B on the ground that
as [Employee]’s stepchild, he was a surviving “child” of [Employee] under § 7384s(e)(3); and (3) to 
deny [Claimant #2]’s claim for survivor benefits under Part E on the ground that although he was a 
“child” of [Employee] under § 7385s-3(d)(3), he did not meet the definition of a “covered child” in § 
7385s-3(d)(2).  The case was transferred to FAB and on October 3, 2007, it received [Claimant #2]’s 
signed, written waiver of all objections to the September 14, 2007 recommended decision.  On October
17, 2007, [Claimant #2] also submitted a signed statement indicating that had not received any money 
from a tort suit for [Employee]’s radiation exposure, and that he had not been convicted of fraud in 
connection with any application for or receipt of EEOICPA benefits or any other state or federal 
workers’ compensation benefits.  On September 27, 2007, FAB received written objections to the 
September 14, 2007 recommended decision and a request for review of the written record from 
[Claimant #1]’s representative, dated September 26, 2007.

OBJECTIONS

In his September 26, 2007 submission, [Claimant #1]’s representative objected to the seventh 
“Conclusion of Law” in the recommended decision, which is the one that concluded that [Claimant 
#1] was not a surviving “child” of [Employee] under either Part B or Part E of EEOICPA and rejected 
the representative’s contentions that Washington workers’ compensation law and a child visitation 
decision supported [Claimant #1]’s claim.  The representative repeated his earlier argument regarding 
the non-exhaustive nature of the definition of “child” under EEOICPA and alleged that DEEOIC had 
ignored this point when it “made its recommended decision of denial on the basis that [Claimant #1] 
does not qualify as a surviving child of [Employee] since [Claimant #1] was neither a recognized 
natural child, a stepchild or an adopted child [of [Employee].”[6]

[Claimant #1]’s representative also repeated his argument that Washington workers’ compensation law
should apply in [Claimant #1]’s EEOICPA claim because EEOICPA is a “federal worker’s [sic] 
compensation statute.”  Based on this premise, the representative asserted that the concept of 
dependence alone should be determinative of [Claimant #1]’s status as [Employee]’s child.

Finally, the representative argued that the “general rule of law” pronounced in the child visitation case 
was “not limited to the facts in the particular case.”  Rather, he asserted, “the application of the de facto
concept is broadly [sic] subject only to the factors enumerated in the general rule developed in the 
decision.”  The representative then quoted from the portion of the decision in which the court set out 
four criteria that an individual would have to meet in order to have “standing as a de facto parent” in a 
child visitation proceeding, and asserted that [Claimant #1] was [Employee]’s “de facto child.”

After considering the recommended decision and all of the evidence in the case file, FAB hereby makes
the following:

FINDINGS OF FACT

1.         [Claimant #1] and [Claimant #2] filed claims for survivor benefits under Part B of EEOICPA 
on October 15, 2002 and March 31, 2003, respectively, and both later expanded their claims to include 
Part E.



2.         [Employee] was employed at the Hanford facility by DOE subcontractors from January 1, 1950
to April 15, 19 55, from September 14, 1956 to March 15, 1957, from March 22, 1957 to April 26, 
1957, from March 3 to 4, 1960, and from September 14, 1960 to March 4, 1977.

3.         On July 1, 1999, [Employee] was diagnosed with lung cancer.  The date of this diagnosis was 
after he had begun covered employment.

4.         NIOSH reported annual dose estimates for the lung from the date of initial radiation exposure 
during covered employment to the date of the cancer’s first diagnosis.  A summary and explanation of 
the information and methods applied to produce these dose estimates, including [Claimant #1]’s and 
[Claimant #2]’s involvement through their interviews and reviews of the draft dose reconstruction 
report, are documented in the “NIOSH Report of Dose Reconstruction under EEOICPA” dated 
September 29, 2005.

5.         Using the dose estimates from NIOSH’s September 29, 2005 report, DEEOIC determined that 
the probability of causation (PoC) was 52.89% and established that it was “at least as likely as not” that
[Employee]’s lung cancer was sustained in the performance of duty.

6.         [Claimant #1] was born on June 14, 1942 and is the child of [Claimant #1’s Mother] and an 
unknown father.  From 1943 to 1944, he lived with his uncle and aunt, [Employee and Employee’s 
Spouse] ([Sister of Claimant #1’s Mother]).  In 1945, [Claimant #1’s Mother] married [Claimant 
#1’s Stepfather], and [Claimant #1] was reunited with his mother and lived with her and [Claimant 
#1’s Stepfather].  [Claimant #1’s Mother] died on January 23, 1949, after which [Claimant #1] was 
again sent to live with his aunt and uncle.  [Claimant #1]’s stepfather died in 1952.  [Claimant #1] 
lived with his uncle the employee, his aunt and his cousin [Claimant #2] from 1949 until he enlisted in
the U.S. Marine Corps in 1960.

7.         [Claimant #2] is the stepchild of [Employee] as established by his birth certificate, his school 
records, and the marriage of his mother [Employee’s Spouse] to [Employee].

8.         At the time of [Employee]’s death, [Claimant #2] was not under the age of 18, or under the age
of 23 and continuously enrolled as a full-time student in an institution of higher learning, or any age 
and incapable of self-support.

Based on the above-noted findings of fact, and after considering the objections to the recommended 
decision in this case, FAB hereby makes the following:

CONCLUSIONS OF LAW

The first issue in this case is whether [Employee] qualifies as a “covered employee with cancer” for 
the purposes of Part B of EEOICPA.  For this case, the relevant portion of the definition of a “covered 
employee with cancer” is “[a] Department of Energy contractor employee who contracted that cancer 
after beginning employment at a Department of Energy facility, [] if and only if that individual is 
determined to have sustained that cancer in the performance of duty in accordance with section 
7384n(b) of this title.”  42 U.S.C. § 7384l(9)(B).  As found above, [Employee] was employed at the 
Hanford facility by DOE subcontractors for intermittent periods from January 1, 1950 to March 4, 
1977, and was first diagnosed with lung cancer after he had begun working at the Hanford facility.



In accordance with 42 U.S.C. § 7384n(d), NIOSH produced dose estimates of the annual radiation 
exposures to [Employee]’s lungs, and DEEOIC calculated the PoC for his lung cancer based on those 
estimates consistent with § 7384n(c)(3).  Since the PoC was calculated to be 52.89%, it established that
it was “at least as likely as not” that [Employee]’s lung cancer was sustained in the performance of 
duty under § 7384n(b).  Therefore, [Employee] qualifies as a “covered employee with cancer” under 
Part B, as that term is defined by § 7384l(9)(B), because he was employed at a DOE facility by DOE 
subcontractors and sustained cancer in the performance of duty.  As a result, his cancer is an 
“occupational illness” under Part B, as defined by § 7384l(15), and he is also a “covered employee,” as 
that term is defined by § 7384l(1)(B).  Pursuant to 42 U.S.C. § 7385s-4(a), this conclusion also 
constitutes a determination under Part E of EEOICPA that [Employee] contracted his lung cancer 
through exposure to a toxic substance at a DOE facility.  However, because he is a deceased covered 
employee, only his eligible survivors are entitled to share in the compensation payable under Part B 
and Part E of EEOICPA.

The second issue in this case is whether [Claimant #1] or [Claimant #2] is a “child” of [Employee] 
under both Parts B and E of EEOICPA.  The statutory term “child,” which has the same definition in 
both Parts B and E, “includes a recognized natural child, a stepchild who lived with an individual in a 
regular parent-child relationship, and an adopted child.”  42 U.S.C. §§ 7384s(e)(3)(B), 7385s-3(d)(3).  
Both of these definitions use the non-exhaustive term “includes” and identify three classes of persons 
that are considered to be children of an individual for purposes of paying survivor benefits under Parts 
B and E of EEOICPA.

There are well-established definitions for the three classes of persons included in the two statutory 
provisions at issue:  (1) a “recognized natural child” is an illegitimate child of an individual, who has 
been recognized or acknowledged as a child by that individual; (2) a “stepchild” is someone who meets
the criteria currently described in Chapter 2-200.5c (September 2004) of the Federal (EEOICPA) 
Procedure Manual; and (3) an “adopted child” is someone who satisfies the legal criteria for that status 
under state law.

The use of the term “includes” in both § 7384s(e)(3) and § 7385s-3(d)(3) is evidence that Congress 
intended the term “child” to refer to more than just the three classes of persons noted above, as is the 
fact that those three specified classes do not include legitimate issue (and posthumously born legitimate
issue).  Thus, the definition of the term “child” is properly left to DEEOIC as the agency that is charged
with the administration of the compensation programs established by EEOICPA.  See 20 C.F.R. § 30.1 
(2007).  As an exercise of that authority, DEEOIC concludes that there is no dispute that legitimate 
issue are children of an individual.  Furthermore, unrecognized or unacknowledged illegitimate issue 
(and posthumously born illegitimate issue) also fall within the definition of “child” since denying 
EEOICPA survivor benefits to these other illegitimate children would violate the Constitution.[7]  For 
brevity’s sake, DEEOIC will use the term “biological” children to mean all issue of an individual 
(including posthumously born issue), whether  legitimate or illegitimate.  Under this terminology, a 
“recognized natural child” is one type of biological child.  Accordingly, DEEOIC concludes that a 
“child” of an individual under both Part B and Part E of EEOICPA can only be a biological child, a 
stepchild, or an adopted child of that individual.

As noted above in the “Objections” section of this decision, [Claimant #1]’s representative argues that 
Washington workers’ compensation law should apply in [Claimant #1]’s EEOICPA claim because 
EEOICPA is a “federal worker’s [sic] compensation statute.”  In his view, [Claimant #1] should be 
found to be a “child” under EEOICPA because he meets the definition of a “child” in Title 51 of 
Washington’s Revised Code, which defines a “child” as “every natural born child, posthumous child, 



stepchild, child legally adopted prior to the injury, child born after the injury. . .and dependent child in 
the legal custody and control of the worker. . . .”(emphasis added).[8]  However, there is no evidence in
the case file that [Claimant #1] is the natural born child, posthumous child, stepchild, child legally 
adopted prior to the injury or child born after the injury of [Employee].

There is also no allegation or evidence in the case file that [Employee or Employee’s Spouse] ever 
had legal custody of [Claimant #1].  Instead, it appears that after the death of his mother, [Claimant 
#1] merely lived with his aunt and uncle who had, at most, physical custody of their nephew.  Even 
assuming that [Employee] had “legal custody” of [Claimant #1] (a prerequisite of the definitional 
phrase at issue), there is nothing in either § 7384s(e)(3) or § 7385s-3(d)(3), or in EEOICPA as a whole, 
that suggests that a person claiming to be a “child” of a deceased covered employee should be able to 
establish that status by proving merely that they are or were “dependant” on that individual.  Therefore,
DEEOIC has concluded that persons who are or were only “dependant” on an individual are not 
“children” of that individual under EEOICPA, which is not a “federal worker’s [sic] compensation 
statute” (those types of statutes are “wage-replacement” statutes[9]), as [Claimant #1]’s representative 
believes, where issues of dependency are often relevant to questions of survivor eligibility.[10]

[Claimant #1]’s representative also argues that [Claimant #1] should be considered a “de facto child” 
of [Employee] based on a recent decision in a visitation dispute in Washington.  The dispute involved 
two parties who could not legally marry one another but had agreed to raise a biological child of one of
the parties together.  When the party who had no biological or legal relationship to the child sued to 
obtain visitation rights after the parties had terminated their agreement, the court considered whether 
the party was a “de facto parent.”[11]  [Claimant #1]’s representative argues that [Employee] would 
have met the court’s four-part test[12] to be his client’s “de facto parent” and as a consequence, 
[Claimant #1] should be considered to be the “de facto child” of [Employee].  There are, however, 
two flaws in this argument.  First, both the decision at issue and subsequent cases that have relied upon 
it are clearly within the state law realm of child custody and/or parental rights.  State courts in these 
types of cases are primarily concerned with the “best interests of the child,” which is an equitable 
concern that does not enter into EEOICPA’s definitions of “child,” and involve the creation or 
definition of rights and obligations of parents, not children.  Secondly, the decision cited by [Claimant 
#1]’s representative only contains a discussion of who can be considered a “de facto parent,” not a “de 
facto child.”  Therefore, the representative’s reliance on this decision is flawed not only because it is 
not controlling in the EEOICPA claims adjudication process, but also because it is based on an overly 
expansive reading of what the court actually stated.

Returning to the second issue in this case, DEEOIC concludes that [Claimant #2] is a “child” of 
[Employee] under Part B, as that term is defined in § 7384s(e)(3)(B), because he is [Employee]’s 
stepchild.  [Claimant #2] is also a “child” of [Employee] under Part E, as that term is defined in § 
7385s-3(d)(3), for the same reason—because he is [Employee]’s stepchild.  However, DEEOIC 
concludes that [Claimant #1] is not a “child” of [Employee] under either Part B or Part E because he 
is not a biological child of [Employee], or a stepchild of [Employee], or an adopted child of 
[Employee].

The third issue in this case is whether [Claimant #1] or [Claimant #2] is a “covered child” of 
[Employee] under Part E of EEOICPA.  In order to be eligible to receive a payment as a “child” of a 
deceased covered employee under Part E, a child of that employee must be a “covered child,” which is 
defined as “a child of the employee who, as of the employee’s death—(A) had not attained the age of 
18 years; (B) had not attained the age of 23 years and was a full-time student who had been 
continuously enrolled as a full-time student in one or more educational institutions since attaining the 



age of 18 years; or (C) had been incapable of self-support.”  42 U.S.C. § 7385s-3(d)(2).  

In this case, while [Claimant #2] is a “child” of [Employee] under Part E, he is not a “covered child,” 
as that term is defined in § 7385s-3(d)(2), because at the time of [Employee]’s death on February 21, 
2000, he was not under the age of 18, or under the age of 23 and continuously enrolled as a full-time 
student in an institution of higher learning, or any age and incapable of self-support.  As for [Claimant 
#1], since he is not a “child” of [Employee], as that term is defined in § 7385s-3(d)(3), because he is 
not a biological child, a stepchild or an adopted child of [Employee], he cannot be a “covered child” of
[Employee] under Part E because an individual alleging that status must also be a “child” in order to be
a “covered child” under the terms  of § 7385s-3(d)(2).

Accordingly, [Claimant #2] is entitled to survivor benefits for [Employee]’s lung cancer under Part B, 
as outlined in 42 U.S.C. § 7384s(a)(1), and the FAB hereby awards him lump-sum benefits of 
$150,000.00 for that occupational illness under Part B.  [Claimant #2]’s claim for survivor benefits 
under Part E for [Employee]’s death due to lung cancer is denied.  [Claimant #1]’s claim for survivor 
benefits under Parts B and E of EEOICPA for [Employee]’s condition of lung cancer and his death due 
to lung cancer, respectively, is denied.

Washington, D.C.

Carrie Rhodes

Hearing Representative

Final Adjudication Branch

[1]  On this birth certificate, [Claimant #1] is reported to be the child of “[Claimant #1’s Mother]” and  “[Claimant #1’s 
Father as listed on his birth certificate],” and [Claimant #1’s Mother] is reported to be married.  The informant for the 
birth certificate is listed as “[Mother of Claimant #1’s Mother]”.

[2]  Subsequent to FAB’s remand of the case for referral to the Office of the Solicitor, DEEOIC’s policy in this area changed
again such that the contemplated referral was not required.  This later change in policy was documented in EEOICPA 
Transmittal No. 04-01 (issued October 22, 2003).

[3]  In re Parentage of L.B., 122 P.3d 161 (Wash. 2005).

[4]  Wash. Rev. Code § 51.08.030 (2006).

[5]  This request was misdated by BPRP as April 13, 2004.  It was actually received in the Office of the Solicitor on 
December 12, 2006.

[6]  Despite this assertion, the seventh “Conclusion of Law” in the September 14, 2007 recommended decision actually 
stated that [Claimant #1] is not a “child” of [Employee] “because he is not a biological child of [Employee], or a stepchild
of [Employee], or an adopted child of [Employee].” (emphasis added)  The significance of the term “biological” in the 
quoted phrase is discussed at length below. 

[7]  See Weber v. Aetna Cas. & Sur. Company, 406 U.S. 164 (1972).

[8]  Wash. Rev. Code § 51.08.030 (2006).

[9]  Rather than replacing an injured worker’s wages during a period of disability with regular, periodic payments consisting



of a set percentage of the worker’s pre-injury wages, EEOICPA benefits are single, lump-sum payments in dollar amounts 
that are set by the terms of the statute.  For an in-depth discussion of the “wage-replacement” nature of workers’ 
compensation statutes, see Larson’s Workers’ Compensation Law, §§ 1.02 and 80.05[3] (2006).

[10]  DEEOIC’s position that dependency alone does not establish that an individual is a “child” is consistent with other 
systems where actual familial ties are paramount, such as Washington’s statutory provision on the subject of intestate 
succession.  See Wash. Rev. Code § 11.04.015.

[11]  Before an individual who is not a biological, adoptive or stepparent can be considered a “de facto parent” of a child, 
such individual must prove that:  the natural or legal parent of the child consented to and fostered the parent-like 
relationship; the individual and the child lived together in the same household; the individual assumed the many obligations 
of parenthood without expectation of financial compensation; and the individual has been in a parental role for a length of 
time sufficient to have established a bonded, dependent parental relationship with the child.  In re Parentage of L.B., 122 
P.3d at 176.

[12]  Without conceding that the court’s four-part test is applicable in this matter, DEEOIC notes that there is no evidence in
the file that [Claimant #1’s Mother] gave her consent to have her son live with [Employee and Employee’s Spouse] after 
her death in 1949.

EEOICPA Fin. Dec. No. 95118-2010 (Dep’t of Labor, July 12, 2010)

NOTICE OF FINAL DECISIONAFTER REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch (FAB) concerning two claims for survivor 
benefits under the Energy Employees Occupational Illness Compensation Program Act of 2000, as 
amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the claim of 
[Claimant #1] for survivor benefits based on the employee’s conditions of bladder cancer, lung cancer 
and bone cancer is approved for compensation in the amount of $150,000.00 under Part B of 
EEOICPA.  Her claim for survivor benefits based on the employee’s condition of metastatic liver 
cancer is denied under Part B.  The claim of [Claimant #2] for survivor benefits based on the 
employee’s condition of lung cancer is denied under Part B.  The Estate of [Employee] is also entitled 
to reimbursement of medical expenses that were paid by the employee for treatment of bladder cancer 
and bone cancer beginning February 1, 2005 and ending February 3, 2007.  A decision on the claims of 
[Claimant #1] and [Claimant #2] for survivor benefits under Part E of EEOICPA is deferred pending 
further development by the district office.  

STATEMENT OF THE CASE

On February 1, 2005, [Employee] filed a claim for benefits (Form EE-1) under EEOICPA.  He 
identified bone cancer, bladder cancer and kidney failure as the conditions resulting from his 
employment at a Department of Energy (DOE) facility.  On , the district office received the death 
certificate of the employee which shows that he died on .  The district office administratively closed the
employee’s claim on .

On April 25, 2008, [Claimant #1] filed a claim for survivor benefits (Form EE-2) as the surviving 
common-law wife of the employee.  She identified bladder cancer, lung cancer and liver cancer as the 
conditions resulting from the employee’s work at a DOE facility.  On February 16, 2010, [Claimant 
#2] filed a claim for survivor benefits (Form EE-2) as a surviving child of the employee.  He identified 
lung cancer as the employee’s condition resulting from his employment at a DOE facility.    



The employee completed an employment history form (Form EE-3) on .  He stated he worked as an 
electrician and electrical superintendent for REECo at the Nevada Test Site in the 1970’s and from 
1981 until 1991.[1]  DOE verified that the employee worked for REECo at the Nevada Test Site from 
August 11, 1982 until March 15, 1991, from August 18, 1981 until September 21, 1981, and from 
October 23, 1970 until September 22, 1972 as a wireman and operations superintendent and assistant 
superintendent. 

The employee and both claimants submitted the following medical reports:  a pathology report from 
Dr. Kokila S. Vasanawala, dated November 7, 2002, with a diagnosis of papillary transitional cell 
carcinoma of the bladder; a report on whole body bone scan from Dr. Mihai Iancu, dated January 17, 
2003, with a diagnosis of metastatic bone cancer; a pathology report from Dr. Leena Shroff, dated 
November 7, 2005, with a diagnosis of adenocarcinoma of the right upper lung lobe; a consultation 
report from Dr. James A. Corwin, dated November 15, 2002, with the diagnosis of “widespread 
metastatic disease” including the bone; and a pathology report from Dr. Terry R. Burns, dated January 
16, 2007, with a diagnosis of metastatic adenocarcinoma of the liver. 

The employee’s death certificate states that he died on , at the age of 74 years, and that there was no 
surviving spouse.  

[Claimant #1] submitted evidence in support of her status as the common-law wife of the employee.  
She submitted a letter dated August 22, 2009, which enclosed a certified copy of a Final Decree of 
Divorce between [Claimant #1] and [Claimant #1’s ex-husband] which changed her name to 
[Claimant #1] and a Marital Settlement Agreement between [Employee] and [Employee’s ex-wife] 
issued by the Clark County, Nevada District Court on November 10, 1992.  She also submitted a letter 
dated , in which she detailed her relationship with the employee beginning on , in the State of , when 
she and the employee exchanged vows at her sister’s home in , and continuing until the employee’s 
death on .  She describes in the letter that she and the employee lived together in for several years after 
exchanging vows until they went to other states to find work.  She related that they returned to , in 
October 2000 and lived there together until the employee’s death.  She also submitted numerous 
documents showing she and the employee engaged in joint financial transactions, including applying 
for credit accounts and holding title real and personal property together.  The Form EE-1 signed by the 
employee states she is his dependent and common-law wife.  [Claimant #2] submitted a written 
statement on September 21, 2009, that he knew the employee and [Claimant #1] to have been together 
since 1983 and that he regarded them as married until she told him they were not.  Numerous signed 
statements were submitted from third parties, including non-relatives, to the effect that the employee 
and [Claimant #1] were considered husband and wife.  [Claimant #2] submitted his birth certificate 
which shows that he is a biological child of the employee born on October 25, 1966.  His mother’s 
name is shown as [Employee’s ex-wife].    

On April 6, 2010, the district office issued a decision recommending that the claim of [Claimant #1] 
for survivor benefits based on the employee’s conditions of bladder cancer, lung cancer and liver 
cancer be denied under Part B of EEOICPA.  The basis for the recommendation was the district office’s
conclusion that the probability of causation (PoC) that the employee’s bladder cancer and liver cancer 
were related to his exposure to radiation during his covered employment was less than the 50% 
threshold PoC required for compensation under Part B of EEOICPA.  The district office also concluded
that [Claimant #1] was the surviving spouse of the employee under Part B based on its determination 
that she was married to him as his common-law spouse under the laws of the State of Texas on the date 
of the employee’s death and for at least one year prior to that date.  The district office also 
recommended that the claim of [Claimant #2] for survivor benefits based on the employee’s condition 



of lung cancer be denied under Part B.  The basis for the decision was the conclusion that he did not 
qualify as an eligible survivor of the employee under Part B.  The district office deferred making a 
decision on both of the claims for survivor benefits under Part E of EEOICPA.  Accompanying the 
recommended decision was a letter explaining the claimants' rights and responsibilities with regard to 
findings of fact and conclusions of law contained in the recommended decision.

On April 28, 2010, FAB received an undated letter from [Claimant #2] objecting to the decision issued
by the district office on April 6, 2010.  On May 7, 2010, FAB sent a letter acknowledging receipt of 
[Claimant #2]’s letter of objection and advising him that if he had additional evidence for FAB to 
consider prior to issuance of a final decision, he should submit that evidence by June 7, 2010.  The 
claim file does not show that he submitted any additional evidence in response.  His letter of objection 
is part of the evidence of record.  His objections were as follows:

He stated he is the son of the employee and the only living survivor of the employee.  He is in prison, 
he was diagnosed with hepatitis C in October 2005, and he cannot work in the food or culinary arts 
industries in which he has been trained because of his medical condition.  He stated he intended to file 
a claim for benefits under Part E only and not under Part B.  He stated his authorized representative 
was supposed to get medical records in support of his claim that he was incapable of self-support at the 
time of his father’s death, and that is the reason he asked the district office to grant a sixty-day 
extension of time to respond to its letter dated .  He claimed [Claimant #1] forced his father to sign 
documents while he was sick acknowledging her as his common-law wife.  He concluded that he 
believes he is the one entitled to receive any benefits available under EEOICPA on account of his 
father.

On July 9, 2010, FAB received a signed statement from [Claimant #1] that neither she nor anyone else
has filed for or received any settlement or award from a lawsuit related to the employee’s exposure to 
toxic substances or filed for or received any payments, awards or benefits from a state workers’ 
compensation claim based on the employee’s lung cancer and that she has never pled guilty to or been 
convicted of fraud in connection with an application for or receipt of any federal or state workers’ 
compensation benefits. 

Based on an independent review of the evidence of record, the undersigned hereby makes the 
following:

FINDINGS OF FACT

1.      On February 1, 2005, [Employee] filed a claim for benefits under EEOICPA for bone cancer, 
bladder cancer and kidney failure resulting from his employment at a DOE facility. 
2.      The employee worked for REECo, a DOE contractor, at the Nevada Test Site, a DOE facility, 
from August 11, 1982 until March 15, 1991, from August 18, 1981 until September 21, 1981, and from 
October 23, 1970 until September 22, 1972.  The employee worked for an aggregate of at least 250 
work days at the Nevada Test Site between January 1,1963 and December 31, 1992. 
3.      The employee was diagnosed with bladder cancer on November 7, 2002, metastatic bone cancer 
on January 17, 2003, lung cancer on November 7, 2005, and adenocarcinoma of the liver on January 
16, 2007. These diagnoses were at least five years after the employee’s first exposure during covered 
employment. 
4.      The employee died on February 3, 2007, at the age of 74 years.     
5.      [Claimant #1] and the employee exchanged vows before others and entered into a common-law 



marriage on July 5, 1993 in Texas which continued until the employee’s death on February 3, 2007.  
During that period of time they lived together in and represented to others in that they were married to 
each other.  [Claimant #1] was married to the employee on the date of his death and for at least one 
year prior to the employee’s death.
6.      [Claimant #2] was born on October 25, 1966.  He is a biological child of the employee.  He is 43
years of age.  He is not the recognized natural child or adopted child of [Claimant #1].
7.      [Claimant #1] stated that neither she nor anyone else has filed for or received any settlement or 
award from a lawsuit related to the employee’s exposure to toxic substances or filed for or received any
payments, awards or benefits from a state workers’ compensation claim based on the employee’s lung 
cancer and that she has never pled guilty to or been convicted of fraud in connection with an 
application for or receipt of any federal or state workers’ compensation benefits.   
Based on these facts, the undersigned makes the following: 

CONCLUSIONS OF LAW

This final decision, and the district office decision issued April 6, 2010, addresses [Claimant #2]’s 
claim for benefits under Part B of EEOICPA only.  It does not address his claim for benefits under Part 
E.  His objections related to his incapacity for self-support relate only to his eligibility as a surviving 
child under Part E and are not relevant to the determination whether he is an eligible child under Part 
B.  The district office may have been unaware he did not want to pursue a claim under Part B.  
Regardless, it was proper for the district office to address whether he is an eligible survivor of the 
employee under Part B of EEOICPA.  

In order for the employee’s son to be eligible as a surviving child of the employee under Part B, he 
must be a minor on the date Part B benefits are paid and not the recognized natural child or adopted 
child of [Claimant #1].  That is because FAB has determined that [Claimant #1] qualifies under Part B
as a surviving spouse of the employee based on her common-law marriage to the employee.  His 
allegation that [Claimant #1] forced the employee to sign documents is not supported by any evidence 
and is contradicted by his own statement submitted to the district office on September 21, 2009.  It is 
also contradicted by the numerous documents and written statements from other individuals submitted 
by [Claimant #1].  His allegation is not credible and is insufficient to change the conclusion by FAB 
that [Claimant #1] and the employee were in a valid common-law marriage under the laws of Texas 
and she is the eligible surviving spouse of the employee.  

Eligibility for EEOICPA compensation based on cancer may be established by demonstrating that the 
employee is a member of the Special Exposure Cohort (SEC) who contracted a specified cancer after 
beginning employment at a DOE facility (in the case of a DOE employee or DOE contractor 
employee).  42 U.S.C. §§ 7384l(9)(A), 7384l(14)(A).

On April 25, 2010, the Secretary of Health and Human Services designated a class of employees as an 
addition to the SEC under § 7384l(14)(C) of EEOICPA.  This new class included all employees of 
DOE, its predecessor agencies, and its contractors and subcontractors who worked at the Nevada Test 
Site from January 1, 1963 through December 31, 1992, for a number of work days aggregating at least 
250 work days, occurring either solely under this employment or in combination with work days within
the parameters established for one or more other classes of the SEC.  This designation became effective
on .  See EEOICPA Bulletin No. 10-13 (issued ).  This addition to the SEC was not in effect when the 
district office issued its decision recommending that the claims be denied under Part B. 



The employee worked for an aggregate of at least 250 work days for a DOE contractor at the Nevada 
Test Site between and . The totality of evidence therefore demonstrates that the employee qualifies as a 
member of the SEC.  

The employee was diagnosed with bladder cancer on November 7, 2002, metastatic bone cancer on , 
lung cancer on , and metastatic liver cancer on January 16, 2007 .  Those diagnoses occurred more than
five years after he began employment at a covered facility.  Lung cancer and bone cancer are specified 
cancers when diagnosed after first exposure, as they were in his case.  20 C.F.R. § 30.5(ff)(2), (3).  
Bladder cancer is also a specified cancer when diagnosed more than five years after first exposure, as it
was in his case.  20 C.F.R. § 30.5(ff)(5)(iii)(K).  As a member of the SEC who was diagnosed with a 
specified cancer, the employee is a “covered employee with cancer.”  42 U.S.C. § 7584l(9).  The 
employee’s liver cancer is not a specified cancer because it was diagnosed as a metastatic cancer.  Liver
cancer is a specified cancer only when it is a primary cancer.  20 C.F.R. § 30.5(iii)(O).     

A covered employee, or the survivor of that employee, shall receive compensation for the disability or 
death of that employee from that employee’s occupational illness in the amount of $150,000.00.  The 
evidence of record establishes that the employee is deceased.  Part B provides that where a covered 
employee is deceased at the time benefits are to be paid, payments are to be made to the employee’s 
eligible surviving spouse if that person is living.  42 U.S.C. § 7384s(e)(1)(A).  The eligible spouse of 
an employee is the husband or wife of the employee who was married to the employee for at least one 
year immediately before the death of the employee.  42 U.S.C. § 7384s(e)(3)(A).  The Act does not 
define marriage, so the Division of Energy Employees Occupational Illness Compensation (DEEOIC) 
looks to the law of the most applicable state to determine whether a claimant was married to the 
employee.  Federal (EEOICPA) Procedure Manual, Chapter 2-1200.5.b(2) (August 2009).  If state law 
recognizes the existence of a marital relationship, that relationship must be recognized by DEEOIC in 
its adjudication of EEOICPA survivor claims.   Common-law Marriage Handbook, p. 10 (April 2010). 

[Claimant #1] claimed to be the surviving spouse of the employee based on a common-law marriage 
entered into by her and the employee in Texas. The undersigned concludes the law of is the most 
applicable law to use in determining whether [Claimant #1] was married to the employee.  recognizes 
common-law marriages contracted within its borders when three elements are satisfied concurrently.  
Those elements are:  (1) the parties agreed to be married; (2) after the agreement, they lived together in 
as husband and wife; and (3) they held themselves out to others as husband and wife.  Common-law 
Marriage Handbook, Appendix  p. 9 (April 2010).  The undersigned has considered the totality of the 
evidence including the 10-page letter submitted by [Claimant #1] describing her relationship with the 
employee, the numerous financial, legal and other documents she submitted, and the statements of 
numerous third parties.  I find the totality of the evidence establishes that [Claimant #1] and the 
employee agreed to enter into a common-law marriage on July 5, 1993, that after entering into that 
agreement they lived together in Texas as husband and wife for two periods of time (from July 5, 1993 
until approximately January 1, 1996 and from October 2000 until the employee’s death on February 3, 
2007), and that during those periods of time they held themselves out to others as husband and wife.  I 
therefore find that [Claimant #1] is the eligible surviving spouse of the employee. 

Under Part B of the Act, if there is an eligible surviving spouse of the employee, then payment shall be 
made to such surviving spouse unless there is also a child[2] of the employee who is not a recognized 
natural child or adopted child of the surviving spouse and who is a minor at the time of payment.  42 
U.S.C. § 7384s(e)(1)(F).  The evidence establishes that [Claimant #2] is a biological child of the 
employee and not a recognized natural child or adopted child of [Claimant #1].  Accordingly, because 
he is not also a minor, I find that he is not an eligible surviving child of the employee and his claim for 



survivor benefits based on the employee’s condition of lung cancer under Part B of the Act is denied. 

Therefore, [Claimant #1] is the only person to whom compensation may be paid under Part B of 
EEOICPA.  Her claim for survivor benefits based on the employee’s conditions of bladder cancer and 
lung cancer under Part B is approved for compensation in the amount of $150,000.00.  As the 
maximum benefits provided for under Part B are being paid to her based on the employee’s conditions 
of bladder cancer and bone cancer and there is no possible benefit to her in adjudicating her claim for 
the employee’s condition of metastatic liver cancer, her claim for survivor benefits based on the 
employee’s condition of metastatic liver cancer under Part B is denied. 

The statute provides that medical benefits should be provided to a covered employee with an 
occupational illness for the treatment of that covered illness.  These benefits are retroactive to the 
employee’s application date.  The evidence of record establishes that the employee is a covered 
employee with the occupational illnesses of bladder cancer and bone cancer under Part B.  He filed a 
claim for benefits based on bladder cancer and bone cancer prior to his death.  He is entitled to medical 
benefits for treatment of bladder cancer and bone cancer beginning February 1, 2005 and ending .
 Accordingly, the Estate of [Employee] is awarded medical benefits for the employee’s condition of 
bladder cancer and bone cancer beginning February 1, 2005 and ending February 3, 2007.  

A decision on the claims of [Claimant #1] and [Claimant #2] for survivor benefits under Part E of 
EEOICPA is deferred pending further development by the district office.  

William B. Talty

Hearing Representative

Final Adjudication Branch

[1] The Nevada Test Site is a covered DOE facility beginning in 1951 to the present.  Reynolds Electrical & Engineering 
Company (REECo) was a DOE contractor there from 1952 to 1995.  See Department of Energy’s weblisting at: 
http://www.hss.energy.gov/HealthSafety/FWSP/Advocacy/faclist/findfacility.cfm  (verified by FAB on July 7, 2010).

[2]  The statutory definition for the term “child” has been interpreted for the purposes of EEOICPA as meaning a biological 
child, adopted child or stepchild of an individual.  See EEOICPA Circular No. 08-08 (issued September 23, 2008).

EEOICPA Fin. Dec. No. 10003238-2005 (Dep’t of Labor, October 28, 20bu05)

NOTICE OF FINAL DECISION

This is a decision of the Final Adjudication Branch (FAB) concerning your claims for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended.  
42 U.S.C. § 7384 et seq.  (EEOICPA or Act).  For the reasons set forth below, your claims are 
accepted.  

STATEMENT OF THE CASE

On February 7, 2005, [Claimant #1] filed a Request for Review by Medical Panels form based on the 
colon cancer of [Employee], hereinafter referred to as “the employee.”  On February 11, 2005, 
[Claimant #2] filed a Request for Review by Medical Panels form.  A pathology report shows the 



employee was diagnosed with colon cancer on April 29, 1991.  The employee’s death certificate shows 
that the employee died on May 15, 1991, as a consequence of colon cancer.

Prior to your filing, the employee’s spouse at the time of his death, [Employee’s Spouse], filed a form 
EE-2, Claim for Survivor Benefits under the EEOICPA.  On January 28, 2003, the Final Adjudication 
Branch issued a final decision awarding [Employee’s Spouse] $150,000 on the basis of the employee’s
colon cancer since he was a member of the Special Exposure Cohort.
You submitted the death certificate of [Employee’s Spouse], showing she died on October 17, 2004.  
You also submitted birth certificates showing [Claimant #1] was born on April 5, 1972, and [Claimant
#2] was born on May 25, 1974.  In addition, you submitted documentation showing [Claimant #1] was
a full-time student at the time of the employee’s death.  Although there was a lapse of several months 
when she was not enrolled in full-time studies, [Claimant #1] explained that the lapse was due to 
circumstances beyond her control, namely she had to wait for an opening at the institution in which she
subsequently enrolled at her earliest opportunity.
On August 8, 2005, the Seattle district office received written confirmation from both of you stating 
that neither you nor the employee had received any settlement or award from a lawsuit or workers’ 
compensation claim in connection with the accepted condition and that there were no other children of 
the employee who were covered under § 7385s of the Act.

Since the employee had five other children, the Seattle district office contacted these children by 
telephone and in writing.  Each of the children responded by stating that they did not fit any of the 
following categories at the time of the employee’s death:
A) had not attained the age of 18 years;
B) had not attained the age of 23 years and was a full-time student who had been continuously enrolled 
as a full-time student in one or more educational institutions since attaining the age of 18 years; or
C) had been incapable of self-support.
42 U.S.C. § 7385s-3(d).
On September 6, 2005, the Seattle district office issued a recommended decision, concluding that you 
are entitled to survivor benefits in the amount of $62,000 each for a total of $125,000 for the 
employee’s death due to colon cancer.  
On September 19, 2005, the Final Adjudication Branch received written notification that you both 
waived any and all objections to the recommended decision. 

FINDINGS OF FACT

1)  You each filed a Request for Review by Medical Panels form based on the employee’s colon cancer.

2)  On January 28, 2003, the Final Adjudication Branch issued a final decision awarding the 
employee’s spouse at the time of his death $150,000 on the basis of the employee’s colon cancer since 
he was a member of the Special Exposure Cohort.[1]
3)  A pathology report shows the employee was diagnosed with colon cancer on April 29, 1991.  

4)  The employee’s death certificate shows that the employee died as a consequence of colon cancer.

5)  You are the natural children of the employee.  At the time of the employee’s death, [Claimant #2] 
had not attained the age of 18 and [Claimant #1] had not attained the age of 23 and was a full-time 
student who had been continuously[2] enrolled as a full-time student since attaining the age of 18.



6)  You both meet the definition of a “covered” child. 

7)  On August 15, 2005, the Jacksonville district office issued a recommended decision.  

CONCLUSIONS OF LAW

The Final Adjudication Branch has reviewed the record and the recommended decision of August 15, 
2005, and makes the following conclusions.

The employee was an employee of a DOE contractor at a DOE facility, as defined under section 7384 
of the Act.  42 U.S.C. §§ 7384l(11), 7384l(12).

The determination under § 7384 of the Act that a DOE contractor employee is entitled to compensation 
under that part for an occupational illness is treated as a determination that the employee contracted 
that illness through exposure at a DOE facility.  42 U.S.C. § 7385s-4(a).  Therefore, the employee is a 
covered DOE contractor employee with a covered illness.  42 U.S.C. §§ 7385s(1), 7385s(2).  

You are the covered children of the deceased employee, and the employee’s death certificate shows that
the employee died as a consequence of lung cancer.  42 U.S.C. § 7385s-3(d)(2).  Therefore, you are 
entitled to death benefits in the amount of $62,000 each for a total of $125,000 for the employee’s 
death due to colon cancer.  42 U.S.C. §§ 7385s-3(a)(1), 7385s-3(c)(2).

Jacksonville, FL

Mark Stewart

Hearing Representative

[1] As stated in the December 16, 2002 recommended decision, the employee was employed at the K-25 gaseous diffusion 
plant in Oak Ridge, Tennessee, from July 1, 1970 to June 28, 1985, and he wore a dosimetry badge.

[2] Although there was a lapse in her enrollment, as explained earlier in the decision the lapse was outside of her control, 
and she enrolled at her earliest opportunity.

EEOICPA Fin. Dec. No. 10012834-2006 (Dep’t of Labor, February 21, 2007)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA or the Act), 42 U.S.C. § 7384 et seq.  For the reasons stated below, your claim for benefits 
under Part E of the Act is accepted.

STATEMENT OF THE CASE

On September 10, 2003, the FAB issued a final decision which concluded that your father was a 
member of the Special Exposure Cohort based on his employment at the Portsmouth Gaseous 
Diffusion Plant (GDP), a Department of Energy (DOE) facility, and that he was diagnosed with colon 
cancer after beginning that employment.  For those reasons, the FAB concluded that you, as a surviving



child, were entitled to compensation under Part B.

On March 13, 2003, you filed a DOE F 350.2 (Request for Review by Physicians Panel) based on 
colon cancer having been caused by your father’s work at a DOE facility.  A copy of your father’s death
certificate shows that his death was due to metastatic mucinous adenocarcinoma.  A copy of your 
father’s autopsy report indicates that colon cancer had metastasized to the peritoneum, omentum, 
intestines, stomach and liver.

You submitted a copy of your birth certificate which shows that your date of birth is April 23, 1947.  A 
copy of your father’s death certificate shows that he was born on August 16, 1922, and died on 
November 26, 2002, and that he was widowed at the time of his death.

The Social Security Administration (SSA) provided an itemized statement of earnings for the period of 
January 2000 to December 2004 which shows that you had no earnings reported for that period.  A 
letter from the Department of Veteran Affairs (DVA), Cleveland Regional Office, dated April 21, 2006, 
shows that you are entitled to receive benefits at the 100% rate, effective December 1, 1997, and that 
such entitlement continued to the date of this letter.  Copies of DVA Rating Decisions, dated March 23, 
1995 and April 29, 1997, show that you were found to be permanently and totally disabled from 
December 30, 1975, and that post-traumatic stress disorder (PTSD) was found to be totally disabling 
from March 9, 1994.

On January 10, 2007, the district office issued a recommended decision which concluded that because 
your father was a DOE contractor employee who was entitled to compensation under Part B of the Act, 
it was established that he contracted a covered illness through exposure to radiation at a DOE facility.  
The recommended decision also concluded that his death was at least as likely as not aggravated, 
contributed to, or caused by that radiation.  The district office found that, at the time of your father’s 
death, you were incapable of self-support.  For those reasons, the district office concluded that you, as 
his surviving child, are entitled to $125,000.00 under Part E.

On January 22, 2007, the FAB received written notification that you waive any and all objections to the
recommended decision.  After considering the recommended decision and all the evidence in the case 
file, the FAB hereby makes the following:

FINDINGS OF FACT

1.         You filed a claim for benefits on March 13, 2003.

2.         By final decision dated September 10, 2003, the FAB determined that your father was 
employed at a DOE facility and was entitled to compensation under Part B for an occupational illness, 
colon cancer, which was diagnosed after the beginning of that employment.

3.         Your father died on November 26, 2002, due to metastatic mucinous adenocarcinoma which 
had originated in the colon.

4.         You are a surviving child of [Employee], and were incapable of self-support at the time of his 
death.

Based on the above-noted findings of fact in this claim, the FAB hereby makes the following: 



CONCLUSIONS OF LAW

The term “covered child” means a child of the employee who, at the time of the employee’s death, was 
under the age of 18 years, or under the age of 23 years and a full-time student who was continuously 
enrolled in an educational institution since attaining the age of 18 years, or incapable of self-support.  
See 42 U.S.C. § 7385s-3(d)(2).  You were 54 years old at the time of your father’s death.  Based on 
information provided by SSA and DVA, you had not been paid wages for at least the period of 2000 to 
2004 and you were found to be totally (100%) disabled due to PTSD and other disabling conditions 
since at least March 9, 1994 and continuing until the time of your father’s death on November 26, 
2002.

Based on the final decision of September 10, 2003, I have determined that, as provided by 42 U.S.C. 
§ 7385s-4(a), colon cancer (resulting in metastatic mucinous adenocarcinoma) was contracted by your 
father through exposure to a toxic substance at a DOE facility.  The evidence of record establishes that 
his death was at least as likely as not aggravated, contributed to, or caused by that exposure.  For those 
reasons, I conclude that, as his surviving child, you are entitled to $125,000.00 as provided by 42 
U.S.C. § 7385s-3(a)(1).

Cleveland, OH

Tracy Smart, Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 10017360-2006 (Dep’t of Labor, August 22, 2006)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for benefits 
under Part E of the Act is denied.

STATEMENT OF THE CASE

On April 22, 2002, you filed a claim under EEOICPA for benefits as a surviving child of [Employee].  
A copy of your mother’s death certificate shows that she died on October 18, 1999.  A copy of your 
birth certificate shows that your date of birth is [Claimant’s date of birth].

On February 16, 2006, the Cleveland district office advised you of the criteria which must be met to 
establish that you are a “covered child” under Part E of the Act and requested that you submit 
documentation of your underlying condition and its severity at the time of you mother’s death.

In response to a telephone call from you to the district office, your were sent another letter on February 
22, 2006, requesting that you provide medical evidence from your treating physician that provides a 
history of your condition(s), to include the first date of diagnosis and the first date of disability.

On March 3, 2006, the district office received a letter from Dr. Henry Gupton, dated February 23, 2006,



in which he states that you have been his patient since 1991.  He lists your medical problems as 
including diabetes mellitus, fibromyalgia, crippling arthritis with need for a wheelchair at times, walker
and/or cane as well.  Dr. Gupton states that you also suffer from hypothyroidism, GERD, 
hyperlipedemia, cataracts, back spasms, depression, restless leg syndrome, sleep disturbances, 
hypertension, osteoporosis, dependent edema, a knee replacement, and other joint problems.  He states 
that you were definitely incapable of self-support in October 1999.  Also received were treatment 
records for the period of May 20, 1998, to October 7, 1998, regarding moderately severe carpal tunnel 
syndrome of the left wrist.  An open carpal tunnel release was performed on July 13, 1998.  The final 
post-surgical report of October 7, 1998, indicates that you were doing very well and had full range of 
motion. 

Also received on March 3, 2006, was a summary of FICA earnings, stamped by the Social Security 
Administration office in Oak Ridge, TN, for the years of 1968 through 1976.

Because Dr. Gupton’s summary of your medical status and his opinion that you were incapable of 
self-support at the time of your mother’s death was not corroborated by the submitted medical 
evidence, the district office sent you a letter on May 3, 2006, which discussed the evidence you had 
submitted and explained that the evidence did not address your status as of the date of your mother’s 
death.  You were asked to provide medical records for 1998 and 1999 that documented all of your 
medical conditions and their severity as of October 1999.  You were also asked to provide evidence, if 
any, showing that any other government agency had found you to be disabled as of October 1999.

On May 17, 2006, the district office received over 80 pages of medical records, the majority of which 
address the period after the time of your mother’s death.  Records from the latter part of 1999 refer to 
your complaints of sore knees, elbows, and wrists, and of your being upset because of your mother’s 
death.  You were treated for an upper respiratory infection in December 1999.  Records which refer to 
your use of a walker, wheelchair and/or motorized scooter are all from the period subsequent to your 
mother’s death.  In a letter dated May 17, 2006, the district office discussed the contents of these 
records and the need for you to submit documentation of the severity of your medical conditions 
proximate to October 1999.  You were again requested to provide evidence, if any, showing that any 
other government agency had found you to be disabled as of October 1999.  You were advised to 
provide the requested information by June 3, 2006.  There is no indication in the record that you 
responded to that request.

On June 9, 2006, the district office recommended denial of your claim for compensation finding that 
you do not meet the criteria defining “covered child” under Part E.  

FINDINGS OF FACT

1.      You filed a claim for benefits as a surviving child of [Employee].

2.      Your mother died on October 18, 1999.

3.      You were over the age of 23 years on the date of your mother’s death.

4.      You did not provide evidence sufficient to establish that you were incapable of self-support on the
date of your mother’s death.



CONCLUSIONS OF LAW

I have reviewed the June 9, 2006 recommended decision.  I find that you have not filed any objections 
to the recommended decision and that the 60-day period for filing such objections has expired.  See 20 
C.F.R. §§ 30.310(a), 30.316(a).

The term “covered child” means a child of the employee who, at the time of the employee’s death, was:
 under the age of 18 years; or under the age of 23 years and a full-time student who was continuously 
enrolled in an educational institution since attaining the age of 18 years; or incapable of self-support.  
See 42 U.S.C. § 7385s-3(d)(2).

The evidence of record shows that you were 60 years old at the time of your mother’s death.  The 
evidence of record is not sufficient to establish that you were incapable of self-support on your 
mother’s date of death.

Therefore, your claim must be denied because the evidence does not establish that you meet the 
definition of a “covered child” as defined by 42 U.S.C. § 7385s-3(d)(2).

Cleveland, OH

Anthony Zona

Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 10037246-2005 (Dep’t of Labor, November 2, 2005)

NOTICE OF FINAL DECISION

This decision of the Final Adjudication Branch (FAB) concerns your claim for compensation under the 
Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 
42 U.S.C. § 7384 et seq. (EEOICPA).  Your claim for survivor benefits for your father’s lung cancer 
under § 7385s of the Act is hereby denied.  

STATEMENT OF THE CASE

On January 23, 2002, you filed Form EE-2, Claim for Survivor Benefits under the Energy Employees 
Occupational Illness Compensation Program Act (EEOICPA or the Act), under § 7384u of the 
EEOICPA.  You stated your father, the employee, a uranium worker, was born on November 30, 1904 
and died on October 10, 1972.  You stated that you had applied for an award under the Radiation 
Exposure Compensation Act.  

On March 4, 2002, the Department of Justice verified that you had filed as the eligible surviving 
beneficiary of the employee and had been approved for an award for $100,000.00 under section 5 of 
the Radiation Exposure Compensation Act on December 12, 1994 for the medical condition of lung 
cancer.



On August 7, 2002, a Final Decision was issued awarding you monetary benefits in the amount of 
$50,000.00 under §7384u(e).

On June 28, 2005, you filed a claim for benefits under § 7385s of the Energy Employees Occupational 
Illness Compensation Program Act (EEOICPA or the Act.  You were sent a letter asking whether you 
were under the age of 18 at the time of the employee’s death; whether you were a full time student 
under the age of 23 at the time of the employee’s death or regardless of age, whether you were 
incapable of self support at the time of the employee’s death.  This letter also requested that you 
provide a copy of your birth certificate, a copy of the adoption decree, a copy of the death certificate.
 You were asked to answer the above questions and submit the requested documents within 30 days of 
the date of the request.

On August 25, 2005, the district office received your signed statement which indicated that you were 
not under the age of 18 at the employee’s death; you were not a full time student under the age of 23 at 
the time of the employee’s death nor were you incapable of self support at the time of the employee’s 
death.  You did not submit your birth certificate, adoption decree, marriage certificate or the employee’s
death certificate.

On August 29, 2005, the Denver district office issued a recommended decision finding that you are the 
surviving beneficiary of the covered employee but that you were not eligible to receive compensation.  
The case was forwarded to the Final Adjudication Branch for review.

Pursuant to the regulations implementing the EEOICPA, a claimant has 60 days from the date of 
issuance of the recommended decision to raise objections to that decision to the Final Adjudication 
Branch.  20 C.F.R § 30.310(a).  If an objection is not raised during the 60-day period, the Final 
Adjudication Branch will consider any and all objections to the recommended decision waived and 
issue a final decision affirming the district office’s recommended decision.  20 C.F.R. § 30.316(a).  

On October 6, 2005, the Final Adjudication Branch received your written notification waiving any and 
all objections to the recommended decision.

After considering the record of the claim forwarded by the district office, the Final Adjudication 
Branch makes the following findings:

FINDINGS OF FACT

1.      On June 28, 2005, you filed for survivor benefits under § 7385s of the Act.

2.      On March 4, 2002, the Department of Justice verified that you had filed as the eligible surviving 
RECA beneficiary of the employee and had been approved for an award under section 5 of the 
Radiation Exposure Compensation Act on December 12, 1994 for your father’s medical condition of 
lung cancer.

3.      On August 7, 2002, a Final Decision was issued awarding you monetary benefits in the amount 
$50,000.00.

4.      The Department of Justice verified that you were the eligible surviving beneficiary of the 
employee and had been approved for an award under section 5 of the Radiation Exposure 



Compensation Act for lung cancer.

5.      You did not submit the employee’s death certificate or your birth certificate, adoption decree or 
marriage certificate.

6.      You submitted your signed statement that you were not under the age of 18 at the time of the 
employee’s death, you were not a full time student under the age of 23 at the time of the employee’s 
death nor were you medically incapable of self support at the time of the employee’s death.

Based on the above noted findings of fact in this claim, the Final Adjudication Branch hereby also 
makes the following:

CONCLUSIONS OF LAW

1.      The Final Adjudication Branch hereby finds the employee was a section 5 uranium worker
 pursuant to 42 U.S.C. § 7385s-5(c) and contracted a covered illness through exposure to a toxic 
substance at a section 5 mine or mill.

2.      You are a section 5 payment recipient pursuant to 42 U.S.C. § 7385s-5(b).  

3.      You have not established you are the eligible surviving beneficiary pursuant to § 7385s-3(d) of 
the Act.

4.   You are not entitled to monetary benefits for the employee’s lung cancer pursuant to § 7385s of the 
Act.  

Denver, Colorado

Joyce L. Terry

District Manager

Election for survivors under Part E 

EEOICPA Fin. Dec. No. 105471-2009 (Dep’t of Labor, October 8, 2009)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) on the above claim under the Energy 
Employees Occupational Illness Compensation Program Act of 2000, as amended (EEOICPA), 
42 U.S.C. § 7384 et seq.  For the reasons set forth below, the claim under Part B of EEOICPA for 
survivor benefits is denied.  The claim under Part E for the employee’s whole body impairment is 
accepted in the amount of $12,500.00.

STATEMENT OF THE CASE

On October 9, 2001, [Employee] filed a Form EE-1, claiming under Part B for his bladder cancer.  
Medical records, including pathology reports, confirmed that the employee was diagnosed with bladder



cancer on April 16, 1993, as well as a squamous cell carcinoma of the left ear on June 8, 1999, and 
squamous cell carcinoma of the right cheek on August 20, 2003.

The employee submitted a Form EE-3, on which he stated that he wore a dosimetry badge while 
working for the Union Carbide Corporation, a Department of Energy (DOE) contractor, from 
September 3, 1945 to July 31, 1981.  DOE confirmed the employee’s employment for Carbon and 
Carbon Chemicals Company (a former name of Union Carbide) at the Oak Ridge Gaseous Diffusion 
Plant (K-25) in Oak Ridge, Tennessee, from September 17, 1945 to January 28, 1947, and from July 
25, 1947 to July 31, 1981.

On July 3, 2002, FAB issued a final decision accepting the employee’s claim under Part B as a member
of the Special Exposure Cohort (SEC) with bladder cancer, and awarded him $150,000.00 and medical 
benefits for that illness.  On January 17, 2006, FAB issued another final decision under Part B, 
accepting the employee’s claim and awarding him medical benefits for his squamous cell carcinomas 
of the left ear and right cheek on the ground that those cancers were “at least as likely as not” (a 50% or
greater probability) related to radiation exposure.  And on July 11, 2008, FAB issued a final decision 
accepting the employee’s claim and awarding him medical benefits under Part E of EEOICPA for the 
same conditions—bladder cancer and squamous cell carcinoma of the left ear and right cheek.

On July 30, 2008, the employee requested impairment benefits for his covered illnesses under Part E of
EEOICPA.  However, he died on November 17, 2008, prior to the adjudication of his impairment 
claim.  

On December 11, 2008, [Claimant] submitted a Form EE-2 to the district office, claiming for survivor 
benefits under Parts B and E of EEOICPA.  In support of her claim, [Claimant] submitted a marriage 
certificate showing that she married the employee on April 10, 1950, and the employee’s death 
certificate showing his cause of death as fractures of the first and second cervical vertebrae.  The death 
certificate also indicated that [Claimant] was the employee’s spouse on the date of his death.  

As specified under Part E, permanent impairment is defined as a decreased function in a body part(s) or
organ(s) established by medical evidence as the result of the covered employee contracting a covered 
illness through exposure to a toxic substance at a DOE facility.  In a letter dated May 16, 2009, 
[Claimant] requested that the district office proceed with the impairment portion of her claim.  By 
letter dated July 13, 2009, [Claimant]’s authorized representative requested that the impairment rating 
be performed by a district medical consultant (DMC).  Therefore, the case was referred to a DMC for 
an impairment rating.  In his report dated August 3, 2009, the DMC opined that the employee had 
reached maximum medical improvement for his conditions of bladder and skin cancers and had a 
whole body impairment rating for the accepted conditions of bladder cancer and skin cancers of 5%.

On September 2, 2009, the district office issued a recommended decision, concluding that under Part E,
[Claimant] is entitled to $12,500.00 for the employee’s 5% whole body impairment due to his bladder 
cancer and skin cancers.  The total percentage points were multiplied by $2,500 to calculate the amount
of the recommended award.  The district office also recommended denial of [Claimant]’s claim under 
Part B since the employee had previously received the compensation benefits payable under that Part.

On September 9, 2009, the Final Adjudication Branch received written notification that [Claimant] 
waived any and all objections to the recommended decision.  After reviewing the evidence in the case 
file, FAB hereby makes the following:



FINDINGS OF FACT

1. On October 9, 2001, the employee filed a claim for benefits under EEOICPA. 

2. The employee was diagnosed with bladder cancer, squamous cell carcinoma of the left ear, and 
skin cancer of the right cheek. 

3. FAB issued a final decision under Part B that awarded the employee the full amount of 
monetary benefits payable for his bladder cancer, squamous cell carcinoma of the left ear and 
skin cancer of the right cheek.  It also issued a final decision awarding the employee medical 
benefits under Part E for those same conditions. 

4. The employee filed a request for impairment benefits, but died prior to the adjudication of that 
request.  His cause of death was listed as cervical fractures of that C1 and C2 vertebrae. 

5. [Claimant] filed a claim for survivor benefits and established that she was the employee’s 
spouse at the time of death and had been married to him for at least one year prior to that date. 

6. The medical evidence establishes that prior to his death, the employee had reached maximum 
medical improvement and had a whole body impairment due to his bladder and skin cancers of 
5%. 

Based on the above-noted findings of fact, FAB hereby also makes the following:

CONCLUSIONS OF LAW

The regulations provide that within 60 days from the date the recommended decision is issued, the 
claimant must state, in writing, whether he or she objects to any of the findings of fact and/or 
conclusions of law contained in such decision and whether a hearing is desired.  20 C.F.R. § 30.310(a) 
(2009).  If the claimant does not file a written statement that objects to the recommended decision 
and/or requests a hearing within the period of time allotted, or if the claimant waives any objections to 
the recommended decision, FAB may issue a decision accepting the recommendation of the district 
office.  20 C.F.R. § 30.316(a).

[Claimant] meets the definition of a survivor under Part B and Part E of the Act.  42 U.S.C. §§ 
7384s(e)(3)(A), 7385s-3(d)(1).  However, with respect to her survivor claim under Part B, the record 
establishes that the employee already received the lump-sum benefit of $150,000.00 available under 
Part B.  Therefore, because the lump-sum available under Part B has already been paid, [Claimant] is 
not entitled to any additional compensation under that Part, and her claim for compensation is denied.  
42 U.S.C. § 7384s(a).

As for her claim under Part E of EEOICPA, if a covered Part E employee dies after filing a claim but 
before monetary benefits under Part E are paid, and his or her death was solely caused by a 
non-covered illness or illnesses, then the survivor may choose the monetary benefits that would 
otherwise have been payable to the covered Part E employee if he or she had not died prior to receiving
payment.  Under those circumstances, the survivor would not be entitled to the $125,000.00 lump-sum 
survivor payment under Part E because the employee’s death would not have been caused by the 
covered illness(es).  42 U.S.C. § 7385s-1(2)(B).



As found above, the employee in this matter died as a result of fractures of C1 and C2 vertebrae, which
were not related to his work-related exposure to toxic substances.  Therefore, [Claimant] is entitled to 
the amount of contractor employee compensation that the employee would have received if his death 
had not occurred before compensation was paid, in this case, his impairment benefits.

The amount of contractor employee compensation under Part E for a covered DOE contractor 
employee is based, in part, on a determination of the employee’s minimum impairment rating in 
accordance with the Fifth Edition of the American Medical Association’s Guides to the Evaluation of 
Permanent Impairment, expressed as a number of percentage points.  The employee (or the survivor in 
this case) is eligible to receive an amount equal to $2,500 multiplied by the number of percentage 
points.  42 U.S.C. §§ 7385s-1(2)(B), 7385s-2(b).

The medical evidence shows that the employee had a whole body impairment of 5% as result of his 
accepted covered illnesses.  [Claimant], standing in the shoes of the employee following her election, 
is therefore entitled to monetary benefits of $12,500.00 for impairment due to the employee’s bladder 
cancer and skin cancers.  See 42 U.S.C. §7385s-2(a)(2).  

Jacksonville, FL

Jeana F. LaRock

Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 10047228-2008 (Dep’t of Labor, August 28, 2008)

NOTICE OF FINAL DECISION

This decision of the Final Adjudication Branch (FAB) concerns your claim for compensation under the 
Energy Employees Occupational Illness Compensation Program Act of 2000, as amended (EEOICPA), 
42 U.S.C. § 7384 et seq.  For the reasons set forth below, your Part E claim for impairment benefits due
to the employee’s skin cancers has been approved for $40,000.00.  You have also been approved for the
employee’s medical expenses for his skin cancers from the date of the employee’s filing (August 15, 
2001) to the date of his death (January 1, 2006).

STATEMENT OF THE CASE

On August 15, 2001, [Employee], hereinafter referred to as the employee, filed an EE-1 in which he 
claimed for benefits under EEOICPA for basal cell carcinoma (BCC) and a deteriorating liver.  On 
November 26, 2001, the employee filed a Request for Review by Medical Panels/Physician Panel form 
for the same conditions with the Department of Energy (DOE).  A death certificate verifies the 
employee’s death on January 1, 2006.  On January 30, 2006, you filed a Form EE-2 in which you 
claimed for survivor benefits, based on the employee’s BCC of the upper mid-chest, squamous cell 
carcinoma (SCC) in situ of the right sideburn, SCC of the left ear, and pancytopenia.  
In cases where the employee dies due to non-covered illnesses after filing a claim under Part E of 
EEOICPA but before payment is issued, the survivor may elect to receive the amount the employee 
would have received under Part E if he or she had not died prior to payment. You chose to do so in a 



letter received June 16, 2008.
While the employee did not specifically claim SCC, he did submit evidence supporting the diagnosis of
SCC and a National Institute for Occupational Safety and Health (NIOSH) dose reconstruction was 
begun that incorporated both SCC and BCC prior to his death.  This is sufficient to justify inclusion of 
the SCC in the impairment calculations.
On May 10, 2006, the FAB issued a final decision accepting your Part B claim for BCC of the upper 
chest, BCC of the right sideburn, and SCC in situ of the left helical rim.  The decision found that the 
employee was diagnosed with BCC of the chest on November 23, 1992, BCC of the right sideburn on 
November 8, 1994, and SCC in situ of the left helical rim on January 19, 2000.  The decision found 
that the employee had covered employment at the Oak Ridge Gaseous Diffusion Plant from December 
28, 1945 to January 19, 1976, and at the Paducah Gaseous Diffusion Plant from January 20, 1976 to 
October 31, 1981.  Personnel records verified that the employee worked for DOE contractor Union 
Carbide during his covered employment.
The employee’s death certificate identified the only cause of death as gastrointestinal hemorrhage and a
date of death of January 1, 2006.  The certificate identifies you as the employee’s spouse at the time of 
death.  No evidence was submitted supporting the claimed conditions contributing or causing the 
employee’s death.  A marriage certificate verifies you were married to the employee for more than a 
year prior to his death.
A December 12, 2007 report by a District Medical Consultant (DMC) determined that toxic exposure at
the covered facilities was not a significant factor in aggravating, contributing to, or causing the 
employee’s death.
On June 16, 2008, the district office received your request for an impairment evaluation. Attached to 
the request was medical documentation to assist a DMC in making an impairment evaluation.
The district office received the DMC’s report dated July 25, 2008.  Following review of the medical 
evidence, the DMC calculated the employee’s whole body impairment due to the accepted conditions 
of BCC of the sideburn and chest and SCC of the left ear in accordance with the 5th edition of the 
American Medical Association’s Guides to the Evaluation of Permanent Impairment, and mentioned 
specific tables and page numbers of the Guides in support of the rating.  The DMC also concluded that 
the employee was at maximum medical improvement.  The DMC determined that the employee’s 
whole body rating was 16% for the accepted conditions of three skin cancers.  
On August 8, 2008, the Jacksonville district office issued a recommended decision finding that you are 
entitled to $40,000.00 in benefits for the employee’s 16% whole body impairment due to his accepted 
conditions of BCC of the sideburn and chest and SCC of the left ear.  The total percentage points of 
16% were multiplied by $2,500 to calculate the amount of the award.[1] Attached to the recommended 
decision was a notice of claimant rights, which stated that you had 60 days in which to file an objection
to the recommended decision and/or request a hearing.

On August 15, 2008, the FAB received written notification that you waived any and all objections to 
the recommended decision.  

On August 15, 2008, you indicated that you had not received any settlement or award from a lawsuit or 
workers’ compensation claim in connection with the accepted condition and that you had neither pled 
guilty to nor been convicted of workers’ compensation fraud.

Following an independent review of the evidence in the file, the undersigned hereby makes the 
following:

FINDINGS OF FACT



1. You filed a claim for survivor benefits under Part E of EEOICPA based on BCC of the upper 
mid-chest, SCC in situ of the right sideburn, SCC of the left ear, and pancytopenia. 

2. Your claim for the employee’s BCC of the upper chest, BCC of the right sideburn, and SCC in 
situ of the left helical rim was previously accepted for medical benefits in a final decision issued
by FAB under Part B on May 22, 2006.  The accepted cancer of the sideburn was BCC rather 
than the claimed SCC. 

3. The employee reached maximum medical improvement of his skin cancers at his death. 

4. The DMC calculated a whole body impairment of 16% due to the employee’s skin cancers. 

5. Exposure to a toxic substance at the covered facilities where the employee worked was not a 
significant factor in aggravating, contributing to, or causing the employee’s death.  Also, the 
claimed illnesses did not cause or contribute to the employee’s death. 

6. You were married to the employee for over a year prior to his death and were married to him at 
the time of his death. 

7. You elected to receive the amount the employee would have received under Part E if he had not 
died of a non-covered illness prior to payment. 

Based on the above-noted findings of fact, the FAB hereby makes the following:

CONCLUSIONS OF LAW

The implementing regulations provide that within 60 days from the date the recommended decision is 
issued, the claimant must state, in writing, whether he or she objects to any of the findings of fact 
and/or conclusions of law contained in such decision and whether a hearing is desired.  20 C.F.R. § 
30.310(a).  If the claimant does not file a written statement that objects to the recommended decision 
and/or requests a hearing within the period of time allotted or if the claimant waives any objections to 
the recommended decision, the FAB may issue a decision accepting the recommendation of the district 
office.  20 C.F.R. § 30.316(a).

A determination under Part B that a DOE contractor employee is entitled to compensation under that 
Part for an occupational illness shall be treated for purposes of Part E as a determination that the 
employee contracted that illness through exposure at a DOE facility.  42 U.S.C. § 7385s-4(a).

The term “covered spouse” means a spouse of the employee who was married to the employee for at 
least one year immediately before the employee’s death.  42 U.S.C. § 7385s-3(d)(1).  You are the 
employee’s covered spouse.

In a case in which the employee’s death occurred after the employee applied under Part E and before 
compensation was paid to the employee, and the employee’s death occurred solely from a cause other 
than the covered illness of the employee, the survivor of that employee may elect to receive the amount
of compensation that the employee would have received due to wage-loss and/or permanent 
impairment if the employee’s death had not occurred before compensation was paid to the employee.  
42 U.S.C. § 7385s-1(2)(B).  You chose to receive the amount of impairment benefits the employee 



would have received for his skin cancers.

I conclude that the employee reached maximum medical improvement and that he has been determined
to have had a whole body impairment of 16% as a result of his skin cancers.  The amount of 
impairment benefits payable under Part E for a covered DOE contractor employee is based on a 
determination of the minimum impairment rating of the employee, in accordance with the Guides, 
expressed as a number of percentage points.  The employee receives an amount equal to $2,500.00 
multiplied by the number of percentage points.  42 U.S.C. § 7385s-2(a)(1), (b).

Therefore, I conclude that you are entitled to $40,000 in monetary benefits for the employee’s 16% 
whole body impairment due to his BCC of the upper chest, BCC of the right sideburn, and SCC in situ 
of the left helical rim.  You are also entitled to reimbursement of the employee’s medical expenses for 
his skin cancers from the date of the employee’s filing (August 15, 2001) to the date of his death 
(January 1, 2006).  

Jacksonville, FL

Jeana F. LaRock

Hearing Representative

Final Adjudication Branch

[1]  20 C.F.R. § 30.902 (2008).

EEOICPA Fin. Dec. No. 10055714-2007 (Dep’t of Labor, April 11, 2007)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This decision of the Final Adjudication Branch (FAB) concerns your claim for compensation under the 
Energy Employees Occupational Illness Compensation Program Act of 2000, as amended (EEOICPA 
or the Act), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, your claim for benefits under Part
E of the Act is accepted for survivor benefits, but your claim for impairment benefits under the Act is 
denied.

STATEMENT OF THE CASE

On January 31, 2003, [Employee] (hereinafter referred to as “the employee”) filed a claim for benefits 
under the Act for the conditions of throat, tongue, and larynx cancer.  In a final decision dated April 16,
2003, the FAB accepted the employee’s cancer of the pharynx with metastasis, and awarded the 
employee $150,000.00 and medical benefits for cancer of the pharynx and complications of that 
condition.  

On May 26, 2006, a final decision was issued accepting the employee’s claim for pharynx and lung 
cancer for medical benefits under Part E of the Act.  Another final decision was issued on June 21, 
2006, finding that the employee was entitled to an impairment award of $240,000 based on a 96% 
impairment rating for his pharynx cancer and lung cancer.  However, the employee died on July 1, 
2006, prior to the payment of the funds awarded for impairment.  By Director’s Order of August 25, 



2006, the June 21, 2006 decision was vacated and the case was returned to the district office for further 
development of a survivor claim.  

On July 24, 2006, you submitted a claim for survivor benefits under the Part E of the Act.  In support of
your claim for survivorship, you submitted your marriage certificate, showing you married the 
employee on February 6, 1981, and the employee’s death certificate, showing that you were the 
employee’s spouse on the date of death, July 1, 2006, and that the employee died of squamous cell 
carcinoma of the larynx, non-small cell adenocarcinoma of the left lower lobe of the lung, with 
metastasis.  

On September 30, 2006, the district office issued a recommended decision that you are entitled to 
receive a lump-sum survivor award of $125,000.00.  

Attached to the recommended decision was a notice of claimant rights, which stated that you had 60 
days in which to file an objection to the recommended decision and/or request a hearing.  On October 
16, 2006, the FAB received your letter of objection and request for a hearing dated October 16, 2006.  
The hearing was held on December 12, 2006 in Birmingham , Alabama.

A claimant is allowed thirty days after the hearing is held to submit additional evidence or argument, 
and twenty days after a copy of the transcript is sent to them to submit any changes or corrections to 
that record.  By letter dated December 22, 2006, the transcript was forwarded to you.  No response was 
received.

OBJECTIONS

At the hearing, you testified that the Jacksonville district office issued a recommended decision to 
accept the employee’s claim for impairment benefits in the amount of $240,000.00.  The money was to 
be paid by electronic funds transfer (EFT) into an account held jointly by you and the employee.  The 
account had been opened as a SouthTrust Bank account.  SouthTrust and Wachovia completed a merger
in October of 2005.

You provided testimony, supported by documents submitted by your attorney and the case record, that 
you completed an EN-20 form, and provided account information to the Department of Labor (DOL) 
with the account number [Number deleted].  Your son, [Employee’s child], faxed and over-night 
mailed the EN-20 form to the DOL on June 28, 2006.  On June 29, 2006, the Treasury Department 
attempted to send the electronic funds transfer (EFT) but the EFT could not be completed.  DOL 
notified you of this occurrence on that same day and requested that you provide new account 
information.  On June 29, 2006, [Employee’s child] again faxed and over-night mailed a new EN-20 
form to the DOL.  On the new EN-20, you provided the Wachovia account number [Number deleted]. 
The employee passed away on July 1, 2006.  On or about July 6, 2006, the Treasury Department 
transmitted the funds to your account.  DOL subsequently determined that the employee had died 
before the $240,000.00 was actually paid the second time, and the $240,000.00 EFT was removed from
your account.

You testified that the only difference between the SouthTrust account number and the Wachovia 
account number is that the Wachovia number has a “1000” at the beginning and a “1” at the end; the 
middle “[Number Deleted]” is identical in both numbers.  You stated that you continue to use the 
SouthTrust account number.  



Both at the hearing and in a December 13, 2006 letter, your attorney argued that since the Treasury 
Department paid the money before the employee died, the receipt of the money is immaterial.  He cited
the Procedure manual at E-600(8)(a)(1) which states, “If a clamant is alive at the time a final decision 
is issued and is to be paid via an EFT, the EFT should not be cancelled if the claimant subsequently 
dies.”

The issue here is whether you are entitled to receive the impairment award issued prior to the 
employee’s death, but rejected by your bank.

Your attorney argues that the procedure manual actually states if a clamant is alive at the time a final 
decision is issued and is to be paid via an EFT, the EFT should not be cancelled if the claimant 
subsequently dies.  The section of the Procedure Manual quoted by your attorney, in its entirety, states:

If a paper check has been mailed to the employee, the payment must be cancelled.  The employee must 
be able to endorse the check.  If the payment is made via electronic fund transfer (EFT), the payment 
should not be cancelled.  For more information on cancellation procedures, refer to EEOICPA Bulletin 
No. 04-10.[1]

EEOICPA Bulletin Nos. 02-12 (issued July 31, 2002) and 04-10 (issued March 16, 2004) describe the 
payment process as beginning when payment is authorized by DEEOIC and ending either when the 
payment is received in the beneficiary’s account, or when Treasury (or the beneficiary) cancels the 
payment.  If Treasury cancels the payment, the National Office voids the payment record and a new 
payment process is initiated.  Action Item No. 9 in Bulletin No. 04-10 states that “The District Director 
must determine whether a repayment to the current payee will be required.  For example, if the 
payment is cancelled because the employee or claimant died before receipt, he/she is not going to be 
paid a lump sum.”  

Therefore, in accordance with the policies of the DEEOIC, since the employee did not receive the 
impairment payment prior to his death, a new determination must be made concerning your entitlement
as a survivor.

After considering the recommended decision and all the evidence in the case file, the FAB hereby 
makes the following:

FINDINGS OF FACT

1.         On January 31, 2003, the employee filed a claim for benefits under the Act for the conditions of
throat, tongue, and larynx cancer.  

2.         In a final decision dated April 16, 2003, the FAB accepted the employee’s cancer of the pharynx
with metastasis, and awarded the employee $150,000.00 and medical benefits for cancer of the pharynx
and complications of that condition.  

3.         On May 26, 2006, a final decision was issued accepting the employee’s claim for pharynx and 
lung cancer for medical benefits under Part E of the Act.  

4.         A final decision was issued on June 21, 2006, finding that the employee was entitled to an 
impairment award of $240,000.00 based on a 96% impairment rating for his pharynx cancer and lung 



cancer.  

5.         The employee died on July 1, 2006, prior to the payment of the funds awarded for impairment.  

6.         By Director’s Order of August 25, 2006, the June 21, 2006 decision was vacated and the case 
was returned to the district office for further development of a survivor claim.  

7.         On July 24, 2006 you filed a claim for survivor benefits under the Act.

8.         You were the employee’s spouse at the time of death and at least a year prior.

9.         Squamous cell carcinoma of the larynx, non-small cell adenocarcinoma of the left lower lobe of
the lung, with metastasis caused or contributed to the employee’s death.

Based on the above-noted findings of fact in this claim, the FAB hereby makes the following: 

CONCLUSIONS OF LAW

I have reviewed the record, the recommended decision issued by the Jacksonville district office on 
September 30, 2006 and the subsequently submitted objections. 

You meet the definition of a survivor under Part E of the Act.  42 U.S.C. § 7385s-3(d)(1).

A prior final decision under Part B of the Act concluded that the employee was an employee of a 
contractor or subcontractor entitled to compensation for an occupational illness.  A determination under
Part B of the Act that a DOE contractor employee is entitled to compensation under that Part for an 
occupational illness is treated as a determination that the employee contracted that illness through 
exposure at a DOE facility.  42 U.S.C. § 7385s-4(a).  Therefore, the employee is a covered DOE 
contractor employee with a covered illness.  42 U.S.C. §§ 7385s(1) and 7385s(2).  The employee died 
as a result of squamous cell carcinoma of the larynx, and non-small cell adenocarcinoma of the left 
lower lobe of the lung.

Under the Act, if a covered Part E employee dies after filing a claim but before compensation is paid 
under Part E of the Act, and his or her death was solely caused by a non-covered illness or illnesses, 
then the survivor may choose the compensation that would otherwise have been payable to the covered 
Part E employee if he or she had not died prior to receiving payment.  The survivor is not entitled to the
$125,000.00 lump-sum payment because death was not caused by the claimed covered condition.  

However, if the covered illness or illnesses aggravated, contributed to, or caused a covered Part E 
employee’s death, then the survivor does not have the option to choose to receive the compensation that
would have otherwise been payable to the covered Part E employee if living.[2]  

I conclude that the employee was a DOE contractor employee with cancer of the pharynx and lung 
cancer due to exposure to a toxic substance at a DOE facility.  42 U.S.C. §§ 7385s(1) and 7385s-4(b).  
The employee’s death was a result of squamous cell carcinoma of the larynx, non-small cell 
adenocarcinoma of the left lower lobe of the lung.  Therefore, you are entitled to benefits in the amount
of $125,000.00 for the employee’s death due to squamous cell carcinoma of the larynx, non-small cell 
adenocarcinoma of the left lower lobe of the lung.  42 U.S.C. § 7385s-3.



Jacksonville, FL

Jeana F. LaRock, Hearing Representative

Final Adjudication Branch

[1] Federal (EEOICPA) Procedure Manual, Chapter E-600(8)(a)(1) (September 2005).

[2] Federal (EEOICPA) Procedure Manual, Chapter E-600.8.b(1)(a) (September 2005).

Eligibility

EEOICPA Fin. Dec. No. 37038-2003 (Dep’t of Labor, November 7, 2007)

NOTICE OF FINAL DECISION FOLLOWING REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch (FAB) concerning the above claims for 
compensation under Part B and Part E of the Energy Employees Occupational Illness Compensation 
Program Act of 2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons stated below, 
[Claimant #1]’s claim for survivor benefits under Part B and Part E are denied.  [Claimant #2]’s claim
for survivor benefits under Part B is accepted, but his claim under Part E is denied.

STATEMENT OF THE CASE

On October 15, 2002, [Claimant #1] filed a Form EE-2 with the Seattle district office of the Division 
of Energy Employees Occupational Illness Compensation (DEEOIC) in which he claimed survivor 
benefits under Part B of EEOICPA as a child of [Employee].  In support of his claim, he alleged that 
[Employee] had been employed by J.A. Jones Construction, a Department of Energy (DOE) 
subcontractor at the Hanford site, and that [Employee] had been diagnosed with lung cancer in 1999.  
[Claimant #1] submitted a large number of documents in support of his claim that included, among 
other things:  copies of a September 24, 1992 court order documenting the legal change of his name 
from “[Claimant #1’s former name]” to “[Claimant #1]” and his October 6, 1992 amended birth 
certificate with this new name[1]; medical evidence of [Employee]’s lung cancer; copies of the death 
certificates for both [Employee] and [Employee’s Spouse]; a copy of “Letters Testamentary” 
documenting that [Claimant #1] was an executor of [Employee]’s estate; a U.S. Marine Corps Form 
D-214 noting [Claimant #1]’s use of the name “[Claimant #1]” when he was transferred to the Marine
Corps Reserve on September 4, 1964; and a September 21, 2001 statement in which [Claimant #1] 
related the following about his childhood:

As my real dad was unknown.  My mother died when I was 6.  [Claimant #1’s Father as listed on his 
birth certificate] was a family friend of my mom’s.  Just to give me a last name as she was unwed & 
pregnant with me.  My Dad [Employee] & My Mom [Employee’s Spouse] actually was my uncle & 
aunt but I lived with them from the time I was 3 years old.  So I consider them my Dad & Mom.  As I 
joined the USMC with the [Employee’s Surname] name. . . .  

On December 16, 2002, the Seattle district office verified [Employee]’s employment by consulting the 
ORISE database and on December 17, 2002, it issued a recommended decision to deny [Claimant 
#1]’s Part B claim.  The recommendation to deny was based on the conclusion that [Claimant #1] had 
failed to submit sufficient evidence to establish his eligibility as a surviving child of [Employee].  On 



January 29, 2003, FAB issued an order remanding the claim to the Seattle district office for further 
development on the issue of whether [Claimant #1] was [Employee]’s stepchild.  In that order, FAB 
noted that new procedures had gone into effect shortly after the recommended decision had been issued
that required all claims in which claimants were alleging to be stepchildren of deceased covered 
workers to be forwarded to the National Office of DEEOIC for referral to the Office of the Solicitor, 
and directed the Seattle district office to comply with those procedures upon completion of further 
development on the question of whether [Claimant #1] was [Employee]’s stepchild.

By letter dated February 11, 2003, [Claimant #1]’s representative submitted a February 6, 2003 
statement from [Employee’s Sister], who stated the following:

[Claimant #1] came to live with [Employee] and [Employee’s Spouse] in 1946 and he was three 
years old at the time.  He lived with them until he was 18 or 19.  At that time he joined the Marines.  
[Employee] was his soul [sic] provider during those years and loved him as his son.  Their relationship 
has always been that of a father and son and continued until [Employee] passed away a few years ago.

[Claimant #1]’s representative also submitted copies of [Claimant #1]’s “Pupil Health Card” and 
“Pupil’s Cumulative Record” from the Kiona-Benton School District, both of which listed [Claimant 
#1]’s last name as “[Claimant #1’s Stepfather’s surname]” (crossed out and replaced with 
“[Employee’s surname]”) and noted that he lived with his “Uncle.”  The “Pupil’s Cumulative Record”
also listed “[Claimant #1’s Stepfather]” as [Claimant #1]’s father.  Shortly thereafter, [Claimant #2] 
filed a claim for survivor benefits on March 31, 2003 and alleged that he was the stepson of 
[Employee].

In an April 10, 2003 inquiry, the Seattle district office asked [Claimant #1] who [Claimant #1’s 
Stepfather] was (his father on the “Pupil’s Cumulative Record”).  In an April 12, 2003 reply, 
[Claimant #1] stated the following:

My mother [Claimant #1’s Mother] married [Claimant #1’s Stepfather] [in] 1945[.]  They had (2) 
girls [Claimant #1’s Stepsisters]. . . [Claimant #1’s Stepfather] was my stepfather until [Claimant 
#1’s Mother]’s death in 1949 at which time the girls & I were separated as [Claimant #1’s 
Stepfather] didn’t like me as I wasn’t his child.  The girls were adopted out and I went with my 
parents [Employee] & [Employee’s Spouse].

* * *

[I lived with [Employee and Employee’s Spouse] in] 1943-1944 as [Claimant #1’s Mother] was 
unwed.  Then my mother [] passed away [January] 23, 1949.  I lived with [Employee] & [Employee’s 
Spouse] from 1949-1960.  They were my sole survivorship [sic].  Then I went in USMC 1960.

In a response to a separate April 10, 2003 inquiry that was received by the Seattle district office on 
April 23, 2003, [Claimant #2] indicated that his mother [Employee’s Spouse] had married 
[Employee] (his alleged step-parent) on October 24, 1940 when he was five years old, and that he had 
resided in their household for the next 15 years.  [Claimant #2] also submitted a copy of his birth 
certificate, which showed that his mother was “[Employee’s Spouse],” and his father was “[Claimant 
#2’s Father].”

By letters dated May 1, 2003, the district office notified both [Claimant #1] and [Claimant #2] that 



the case had been referred to the National Institute for Occupational Safety and Health (NIOSH) for 
reconstruction of [Employee]’s radiation dose.  Thereafter, on June 19, 2003, the district office 
transferred the case to the National Office of DEEOIC for referral to the Office of the Solicitor as 
directed in the January 29, 2003 remand order of the FAB.  However, rather than taking this action[2], 
the National Office returned the case to the district office on September 29, 2003 with a memorandum 
from the Chief of the Branch of Policies, Regulations and Procedures (BPRP) of the same date.  In that 
memorandum, the Chief reviewed the evidence then in the case file and concluded that while 
[Claimant #2] met the statutory definition of [Employee]’s “child,” [Claimant #1] would not absent 
the submission of additional evidence showing that he had been legally adopted by [Employee].  Upon 
return of the file, the Seattle district office wrote to [Claimant #1] on October 3 and 21, 2003 and 
requested that he submit any evidence in his possession that would establish that he had been legally 
adopted by [Employee].  No response was received to these requests.

No further action took place with respect to this matter pending receipt of NIOSH’s dose reconstruction
report until June 9, 2005, on which date [Claimant #1]’s representative informed the district office that
his client wished to expand his Part B claim to include a claim under the recently enacted Part E of 
EEOICPA.  On October 27, 2005, the district office sent a third letter to [Claimant #1] stating that 
while he had provided sufficient evidence to show that he had lived as a dependent in his uncle and 
aunt’s household, no documentation had been provided showing that he had ever been adopted by his 
uncle.  In a November 3, 2005 response to that letter, [Claimant #1]’s representative argued that 
because the definition of “child” in EEOICPA is inclusive rather than exclusive, [Claimant #1] met the
definition of “child” by being the “de facto child” of [Employee], based on a recent state court decision
in a Washington child visitation case (issued that same day) that adopted an equitable theory of de facto
parentage.  In the visitation case cited, the court created a four-part test for an individual to be a 
considered a “de facto parent” and to be granted the rights and privileges of a parent.[3]

[Claimant #1]’s representative also argued that [Claimant #1] should be considered a child of 
[Employee] under the definition of the term “child” that appears in Title 51 of the Washington Revised 
Code, which codifies that state’s industrial insurance law.[4]  The term “child” is defined therein as, 
among other things, a “dependent child that is in legal custody and control of the worker.”  The term 
“dependent” under that title is defined as including relatives of the worker who at the time of the 
accident are actually and necessarily dependent on the worker.  Through a letter dated November 10, 
2005, [Claimant #1]’s representative added to his prior argument by alleging that “[Employee] would 
have adopted [Claimant #1] , but it wasn’t necessary at the time because the schools he attended and 
the military accepted [Employee] as [Claimant #1]’s father and allowed [Employee] to sign legal 
documents on [Claimant #1]’s behalf when he was still a minor.”  

On October 18, 2005, the Seattle district office received the “NIOSH Report of Dose Reconstruction 
under EEOICPA,” dated September 29, 2005, which provided estimated doses of radiation to the 
primary cancer site of the lung.  Based on these dose estimates, the district office calculated the 
probability of causation (PoC) for [Employee]’s lung cancer by entering his specific information into a
computer program developed by NIOSH called NIOSH-IREP.  The PoC was determined using the 
“upper 99% credibility limit,” which helps minimize the possibility of denying claims of employees 
with cancers that are likely to have been caused by occupational radiation exposures.  The PoC for the 
primary cancer of the lung was determined to be 52.89% using NIOSH-IREP.  Based on this PoC, the 
Seattle district office issued a November 16, 2005 recommended decision to accept [Claimant #2]’s 
Part B claim.  However, it recommended denial of [Claimant #2]’s Part E claim on the ground that he 
was not a “covered child” under that other Part.  It also recommended denying [Claimant #1]’s Part B 
and E claims on the ground that he had failed to establish that he was a surviving child of [Employee]. 



The recommended decision, however, did not fully discuss the legal arguments for the expansion of the
term “child” made by [Claimant #1]’s representative.  In a January 12, 2006 letter that was received on
January 17, 2006, [Claimant #1]’s representative objected to this recommended decision and requested
an oral hearing before FAB, which took place on March 30, 2006.  At the hearing, [Claimant #1]’s 
representative made the same arguments he had made in his written objections.  

On July 15, 2006, FAB returned the case to BPRP for guidance on the legal arguments raised by 
[Claimant #1]’s representative at the March 30, 2006 hearing.  On December 12, 2006[5], BPRP 
requested a legal opinion on the matter from the Office of the Solicitor and on February 26, 2007, the 
Office of the Solicitor provided BPRP with a legal opinion that evaluated the arguments raised by 
[Claimant #1]’s representative.  On March 1, 2007, BPRP contacted FAB and advised it of the 
guidance it had received.  However, by that point in time, the November 16, 2005 recommended 
decision had automatically become a “final” decision of the FAB on January 17, 2007 pursuant to 20 
C.F.R. § 30.316(c), the one-year anniversary of the date the representative’s objections to the 
recommended decision were received by FAB.

On March 9, 2007, [Claimant #1] filed a petition in the United States District Court for the Eastern 
District of Washington seeking review of the January 17, 2007 “final decision” on his claim under Parts
B and E of EEOICPA (Civil Action No. CV-07-5011-EFS).  Shortly thereafter, the Director of DEEOIC
issued an order on April 30, 2007 vacating that same “final decision” on the claims of both [Claimant 
#1] and [Claimant #2] and returning them to the Seattle district office for further development and 
consideration of the Office of the Solicitor’s February 26, 2007 opinion, to be followed by the issuance 
of new recommended and final decisions.  The case was subsequently transferred to the national office 
of DEEOIC for further action in light of the filing of the above-noted petition.

On September 14, 2007, the national office of DEEOIC issued a recommended decision:  (1) to deny 
[Claimant #1]’s claim for survivor benefits under Parts B and E on the ground that he was not a 
surviving “child” of [Employee], as that statutory term is defined in §§ 7384s(e)(3) and 7385s-3(d)(3) 
of EEOICPA; (2) to accept [Claimant #2]’s claim for survivor benefits under Part B on the ground that
as [Employee]’s stepchild, he was a surviving “child” of [Employee] under § 7384s(e)(3); and (3) to 
deny [Claimant #2]’s claim for survivor benefits under Part E on the ground that although he was a 
“child” of [Employee] under § 7385s-3(d)(3), he did not meet the definition of a “covered child” in § 
7385s-3(d)(2).  The case was transferred to FAB and on October 3, 2007, it received [Claimant #2]’s 
signed, written waiver of all objections to the September 14, 2007 recommended decision.  On October
17, 2007, [Claimant #2] also submitted a signed statement indicating that had not received any money 
from a tort suit for [Employee]’s radiation exposure, and that he had not been convicted of fraud in 
connection with any application for or receipt of EEOICPA benefits or any other state or federal 
workers’ compensation benefits.  On September 27, 2007, FAB received written objections to the 
September 14, 2007 recommended decision and a request for review of the written record from 
[Claimant #1]’s representative, dated September 26, 2007.

OBJECTIONS

In his September 26, 2007 submission, [Claimant #1]’s representative objected to the seventh 
“Conclusion of Law” in the recommended decision, which is the one that concluded that [Claimant 
#1] was not a surviving “child” of [Employee] under either Part B or Part E of EEOICPA and rejected 
the representative’s contentions that Washington workers’ compensation law and a child visitation 
decision supported [Claimant #1]’s claim.  The representative repeated his earlier argument regarding 
the non-exhaustive nature of the definition of “child” under EEOICPA and alleged that DEEOIC had 



ignored this point when it “made its recommended decision of denial on the basis that [Claimant #1] 
does not qualify as a surviving child of [Employee] since [Claimant #1] was neither a recognized 
natural child, a stepchild or an adopted child [of [Employee].”[6]

[Claimant #1]’s representative also repeated his argument that Washington workers’ compensation law
should apply in [Claimant #1]’s EEOICPA claim because EEOICPA is a “federal worker’s [sic] 
compensation statute.”  Based on this premise, the representative asserted that the concept of 
dependence alone should be determinative of [Claimant #1]’s status as [Employee]’s child.

Finally, the representative argued that the “general rule of law” pronounced in the child visitation case 
was “not limited to the facts in the particular case.”  Rather, he asserted, “the application of the de facto
concept is broadly [sic] subject only to the factors enumerated in the general rule developed in the 
decision.”  The representative then quoted from the portion of the decision in which the court set out 
four criteria that an individual would have to meet in order to have “standing as a de facto parent” in a 
child visitation proceeding, and asserted that [Claimant #1] was [Employee]’s “de facto child.”

After considering the recommended decision and all of the evidence in the case file, FAB hereby makes
the following:

FINDINGS OF FACT

1.         [Claimant #1] and [Claimant #2] filed claims for survivor benefits under Part B of EEOICPA 
on October 15, 2002 and March 31, 2003, respectively, and both later expanded their claims to include 
Part E.

2.         [Employee] was employed at the Hanford facility by DOE subcontractors from January 1, 1950
to April 15, 19 55, from September 14, 1956 to March 15, 1957, from March 22, 1957 to April 26, 
1957, from March 3 to 4, 1960, and from September 14, 1960 to March 4, 1977.

3.         On July 1, 1999, [Employee] was diagnosed with lung cancer.  The date of this diagnosis was 
after he had begun covered employment.

4.         NIOSH reported annual dose estimates for the lung from the date of initial radiation exposure 
during covered employment to the date of the cancer’s first diagnosis.  A summary and explanation of 
the information and methods applied to produce these dose estimates, including [Claimant #1]’s and 
[Claimant #2]’s involvement through their interviews and reviews of the draft dose reconstruction 
report, are documented in the “NIOSH Report of Dose Reconstruction under EEOICPA” dated 
September 29, 2005.

5.         Using the dose estimates from NIOSH’s September 29, 2005 report, DEEOIC determined that 
the probability of causation (PoC) was 52.89% and established that it was “at least as likely as not” that
[Employee]’s lung cancer was sustained in the performance of duty.

6.         [Claimant #1] was born on June 14, 1942 and is the child of [Claimant #1’s Mother] and an 
unknown father.  From 1943 to 1944, he lived with his uncle and aunt, [Employee and Employee’s 
Spouse] ([Sister of Claimant #1’s Mother]).  In 1945, [Claimant #1’s Mother] married [Claimant 
#1’s Stepfather], and [Claimant #1] was reunited with his mother and lived with her and [Claimant 
#1’s Stepfather].  [Claimant #1’s Mother] died on January 23, 1949, after which [Claimant #1] was 



again sent to live with his aunt and uncle.  [Claimant #1]’s stepfather died in 1952.  [Claimant #1] 
lived with his uncle the employee, his aunt and his cousin [Claimant #2] from 1949 until he enlisted in
the U.S. Marine Corps in 1960.

7.         [Claimant #2] is the stepchild of [Employee] as established by his birth certificate, his school 
records, and the marriage of his mother [Employee’s Spouse] to [Employee].

8.         At the time of [Employee]’s death, [Claimant #2] was not under the age of 18, or under the age
of 23 and continuously enrolled as a full-time student in an institution of higher learning, or any age 
and incapable of self-support.

Based on the above-noted findings of fact, and after considering the objections to the recommended 
decision in this case, FAB hereby makes the following:

CONCLUSIONS OF LAW

The first issue in this case is whether [Employee] qualifies as a “covered employee with cancer” for 
the purposes of Part B of EEOICPA.  For this case, the relevant portion of the definition of a “covered 
employee with cancer” is “[a] Department of Energy contractor employee who contracted that cancer 
after beginning employment at a Department of Energy facility, [] if and only if that individual is 
determined to have sustained that cancer in the performance of duty in accordance with section 
7384n(b) of this title.”  42 U.S.C. § 7384l(9)(B).  As found above, [Employee] was employed at the 
Hanford facility by DOE subcontractors for intermittent periods from January 1, 1950 to March 4, 
1977, and was first diagnosed with lung cancer after he had begun working at the Hanford facility.

In accordance with 42 U.S.C. § 7384n(d), NIOSH produced dose estimates of the annual radiation 
exposures to [Employee]’s lungs, and DEEOIC calculated the PoC for his lung cancer based on those 
estimates consistent with § 7384n(c)(3).  Since the PoC was calculated to be 52.89%, it established that
it was “at least as likely as not” that [Employee]’s lung cancer was sustained in the performance of 
duty under § 7384n(b).  Therefore, [Employee] qualifies as a “covered employee with cancer” under 
Part B, as that term is defined by § 7384l(9)(B), because he was employed at a DOE facility by DOE 
subcontractors and sustained cancer in the performance of duty.  As a result, his cancer is an 
“occupational illness” under Part B, as defined by § 7384l(15), and he is also a “covered employee,” as 
that term is defined by § 7384l(1)(B).  Pursuant to 42 U.S.C. § 7385s-4(a), this conclusion also 
constitutes a determination under Part E of EEOICPA that [Employee] contracted his lung cancer 
through exposure to a toxic substance at a DOE facility.  However, because he is a deceased covered 
employee, only his eligible survivors are entitled to share in the compensation payable under Part B 
and Part E of EEOICPA.

The second issue in this case is whether [Claimant #1] or [Claimant #2] is a “child” of [Employee] 
under both Parts B and E of EEOICPA.  The statutory term “child,” which has the same definition in 
both Parts B and E, “includes a recognized natural child, a stepchild who lived with an individual in a 
regular parent-child relationship, and an adopted child.”  42 U.S.C. §§ 7384s(e)(3)(B), 7385s-3(d)(3).  
Both of these definitions use the non-exhaustive term “includes” and identify three classes of persons 
that are considered to be children of an individual for purposes of paying survivor benefits under Parts 
B and E of EEOICPA.

There are well-established definitions for the three classes of persons included in the two statutory 



provisions at issue:  (1) a “recognized natural child” is an illegitimate child of an individual, who has 
been recognized or acknowledged as a child by that individual; (2) a “stepchild” is someone who meets
the criteria currently described in Chapter 2-200.5c (September 2004) of the Federal (EEOICPA) 
Procedure Manual; and (3) an “adopted child” is someone who satisfies the legal criteria for that status 
under state law.

The use of the term “includes” in both § 7384s(e)(3) and § 7385s-3(d)(3) is evidence that Congress 
intended the term “child” to refer to more than just the three classes of persons noted above, as is the 
fact that those three specified classes do not include legitimate issue (and posthumously born legitimate
issue).  Thus, the definition of the term “child” is properly left to DEEOIC as the agency that is charged
with the administration of the compensation programs established by EEOICPA.  See 20 C.F.R. § 30.1 
(2007).  As an exercise of that authority, DEEOIC concludes that there is no dispute that legitimate 
issue are children of an individual.  Furthermore, unrecognized or unacknowledged illegitimate issue 
(and posthumously born illegitimate issue) also fall within the definition of “child” since denying 
EEOICPA survivor benefits to these other illegitimate children would violate the Constitution.[7]  For 
brevity’s sake, DEEOIC will use the term “biological” children to mean all issue of an individual 
(including posthumously born issue), whether  legitimate or illegitimate.  Under this terminology, a 
“recognized natural child” is one type of biological child.  Accordingly, DEEOIC concludes that a 
“child” of an individual under both Part B and Part E of EEOICPA can only be a biological child, a 
stepchild, or an adopted child of that individual.

As noted above in the “Objections” section of this decision, [Claimant #1]’s representative argues that 
Washington workers’ compensation law should apply in [Claimant #1]’s EEOICPA claim because 
EEOICPA is a “federal worker’s [sic] compensation statute.”  In his view, [Claimant #1] should be 
found to be a “child” under EEOICPA because he meets the definition of a “child” in Title 51 of 
Washington’s Revised Code, which defines a “child” as “every natural born child, posthumous child, 
stepchild, child legally adopted prior to the injury, child born after the injury. . .and dependent child in 
the legal custody and control of the worker. . . .”(emphasis added).[8]  However, there is no evidence in
the case file that [Claimant #1] is the natural born child, posthumous child, stepchild, child legally 
adopted prior to the injury or child born after the injury of [Employee].

There is also no allegation or evidence in the case file that [Employee or Employee’s Spouse] ever 
had legal custody of [Claimant #1].  Instead, it appears that after the death of his mother, [Claimant 
#1] merely lived with his aunt and uncle who had, at most, physical custody of their nephew.  Even 
assuming that [Employee] had “legal custody” of [Claimant #1] (a prerequisite of the definitional 
phrase at issue), there is nothing in either § 7384s(e)(3) or § 7385s-3(d)(3), or in EEOICPA as a whole, 
that suggests that a person claiming to be a “child” of a deceased covered employee should be able to 
establish that status by proving merely that they are or were “dependant” on that individual.  Therefore,
DEEOIC has concluded that persons who are or were only “dependant” on an individual are not 
“children” of that individual under EEOICPA, which is not a “federal worker’s [sic] compensation 
statute” (those types of statutes are “wage-replacement” statutes[9]), as [Claimant #1]’s representative 
believes, where issues of dependency are often relevant to questions of survivor eligibility.[10]

[Claimant #1]’s representative also argues that [Claimant #1] should be considered a “de facto child” 
of [Employee] based on a recent decision in a visitation dispute in Washington.  The dispute involved 
two parties who could not legally marry one another but had agreed to raise a biological child of one of
the parties together.  When the party who had no biological or legal relationship to the child sued to 
obtain visitation rights after the parties had terminated their agreement, the court considered whether 
the party was a “de facto parent.”[11]  [Claimant #1]’s representative argues that [Employee] would 



have met the court’s four-part test[12] to be his client’s “de facto parent” and as a consequence, 
[Claimant #1] should be considered to be the “de facto child” of [Employee].  There are, however, 
two flaws in this argument.  First, both the decision at issue and subsequent cases that have relied upon 
it are clearly within the state law realm of child custody and/or parental rights.  State courts in these 
types of cases are primarily concerned with the “best interests of the child,” which is an equitable 
concern that does not enter into EEOICPA’s definitions of “child,” and involve the creation or 
definition of rights and obligations of parents, not children.  Secondly, the decision cited by [Claimant 
#1]’s representative only contains a discussion of who can be considered a “de facto parent,” not a “de 
facto child.”  Therefore, the representative’s reliance on this decision is flawed not only because it is 
not controlling in the EEOICPA claims adjudication process, but also because it is based on an overly 
expansive reading of what the court actually stated.

Returning to the second issue in this case, DEEOIC concludes that [Claimant #2] is a “child” of 
[Employee] under Part B, as that term is defined in § 7384s(e)(3)(B), because he is [Employee]’s 
stepchild.  [Claimant #2] is also a “child” of [Employee] under Part E, as that term is defined in § 
7385s-3(d)(3), for the same reason—because he is [Employee]’s stepchild.  However, DEEOIC 
concludes that [Claimant #1] is not a “child” of [Employee] under either Part B or Part E because he 
is not a biological child of [Employee], or a stepchild of [Employee], or an adopted child of 
[Employee].

The third issue in this case is whether [Claimant #1] or [Claimant #2] is a “covered child” of 
[Employee] under Part E of EEOICPA.  In order to be eligible to receive a payment as a “child” of a 
deceased covered employee under Part E, a child of that employee must be a “covered child,” which is 
defined as “a child of the employee who, as of the employee’s death—(A) had not attained the age of 
18 years; (B) had not attained the age of 23 years and was a full-time student who had been 
continuously enrolled as a full-time student in one or more educational institutions since attaining the 
age of 18 years; or (C) had been incapable of self-support.”  42 U.S.C. § 7385s-3(d)(2).  

In this case, while [Claimant #2] is a “child” of [Employee] under Part E, he is not a “covered child,” 
as that term is defined in § 7385s-3(d)(2), because at the time of [Employee]’s death on February 21, 
2000, he was not under the age of 18, or under the age of 23 and continuously enrolled as a full-time 
student in an institution of higher learning, or any age and incapable of self-support.  As for [Claimant 
#1], since he is not a “child” of [Employee], as that term is defined in § 7385s-3(d)(3), because he is 
not a biological child, a stepchild or an adopted child of [Employee], he cannot be a “covered child” of
[Employee] under Part E because an individual alleging that status must also be a “child” in order to be
a “covered child” under the terms  of § 7385s-3(d)(2).

Accordingly, [Claimant #2] is entitled to survivor benefits for [Employee]’s lung cancer under Part B, 
as outlined in 42 U.S.C. § 7384s(a)(1), and the FAB hereby awards him lump-sum benefits of 
$150,000.00 for that occupational illness under Part B.  [Claimant #2]’s claim for survivor benefits 
under Part E for [Employee]’s death due to lung cancer is denied.  [Claimant #1]’s claim for survivor 
benefits under Parts B and E of EEOICPA for [Employee]’s condition of lung cancer and his death due 
to lung cancer, respectively, is denied.

Washington, D.C.

Carrie Rhodes



Hearing Representative

Final Adjudication Branch

[1]  On this birth certificate, [Claimant #1] is reported to be the child of “[Claimant #1’s Mother]” and  “[Claimant #1’s 
Father as listed on his birth certificate],” and [Claimant #1’s Mother] is reported to be married.  The informant for the 
birth certificate is listed as “[Mother of Claimant #1’s Mother]”.

[2]  Subsequent to FAB’s remand of the case for referral to the Office of the Solicitor, DEEOIC’s policy in this area changed
again such that the contemplated referral was not required.  This later change in policy was documented in EEOICPA 
Transmittal No. 04-01 (issued October 22, 2003).

[3]  In re Parentage of L.B., 122 P.3d 161 (Wash. 2005).

[4]  Wash. Rev. Code § 51.08.030 (2006).

[5]  This request was misdated by BPRP as April 13, 2004.  It was actually received in the Office of the Solicitor on 
December 12, 2006.

[6]  Despite this assertion, the seventh “Conclusion of Law” in the September 14, 2007 recommended decision actually 
stated that [Claimant #1] is not a “child” of [Employee] “because he is not a biological child of [Employee], or a stepchild
of [Employee], or an adopted child of [Employee].” (emphasis added)  The significance of the term “biological” in the 
quoted phrase is discussed at length below. 

[7]  See Weber v. Aetna Cas. & Sur. Company, 406 U.S. 164 (1972).

[8]  Wash. Rev. Code § 51.08.030 (2006).

[9]  Rather than replacing an injured worker’s wages during a period of disability with regular, periodic payments consisting
of a set percentage of the worker’s pre-injury wages, EEOICPA benefits are single, lump-sum payments in dollar amounts 
that are set by the terms of the statute.  For an in-depth discussion of the “wage-replacement” nature of workers’ 
compensation statutes, see Larson’s Workers’ Compensation Law, §§ 1.02 and 80.05[3] (2006).

[10]  DEEOIC’s position that dependency alone does not establish that an individual is a “child” is consistent with other 
systems where actual familial ties are paramount, such as Washington’s statutory provision on the subject of intestate 
succession.  See Wash. Rev. Code § 11.04.015.

[11]  Before an individual who is not a biological, adoptive or stepparent can be considered a “de facto parent” of a child, 
such individual must prove that:  the natural or legal parent of the child consented to and fostered the parent-like 
relationship; the individual and the child lived together in the same household; the individual assumed the many obligations 
of parenthood without expectation of financial compensation; and the individual has been in a parental role for a length of 
time sufficient to have established a bonded, dependent parental relationship with the child.  In re Parentage of L.B., 122 
P.3d at 176.

[12]  Without conceding that the court’s four-part test is applicable in this matter, DEEOIC notes that there is no evidence in
the file that [Claimant #1’s Mother] gave her consent to have her son live with [Employee and Employee’s Spouse] after 
her death in 1949.

EEOICPA Fin. Dec. No. 47856-2005 (Dep’t of Labor, July 21, 2005)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claims for compensation under §
7384 of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 



(EEOICPA or the Act).  See 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the Final 
Adjudication Branch accepts and approves your claims for compensation under 42 U.S.C. § 7384.  

STATEMENT OF THE CASE

On August 30, 2001, the employee’s surviving spouse filed a Form EE-2 (Claim for Survivor Benefits 
under the EEOICPA), based on lymphoma and peripheral bronchogenic carcinoma, and on July 24, 
2003, she passed away, and her claim was administratively closed.  On August 7 ([Claimant #1]) and 
September 9 ([Claimant #2], [Claimant #3], and [Claimant #4]), 2003, you filed Forms EE-2 under 
the EEOICPA, based on bronchogenic carcinoma and lymphoma.  

The record includes a Form EE-3 (Employment History Affidavit) that indicates the worker was 
employed by Reynolds Electrical and Engineering Company (REECo) at the Nevada Test Site (NTS) 
intermittently from 1957 to 1978, and that he wore a dosimetry badge.  A representative of the 
Department of Energy confirmed the employee was employed at NTS by REECo intermittently from 
August 23, 1958 to February 4, 1978.  

Medical documentation received included a copy of a Nevada Central Cancer Registry report that 
indicated an aspiration biopsy was performed on February 1, 1978, and it showed the employee was 
diagnosed with primary lung cancer.  A Valley Hospital discharge summary, dated February 4, 1978, 
indicated the employee had a tumor in the right upper lobe of the lung.  The record does not contain 
documentation demonstrating the employee was diagnosed with lymphoma.  

To determine the probability of whether the employee sustained the cancer in the performance of duty, 
the Seattle district office referred your case to the National Institute for Occupational Safety and 
Health (NIOSH) for radiation dose reconstruction in accordance with 20 C.F.R. § 30.115.  The district 
office received the final NIOSH Report of Dose Reconstruction dated April 20, 2005.  See 42 U.S.C. § 
7384n(d).  NIOSH noted the employee had worked at NTS intermittently from August 23, 1958 to 
February 4, 1978.  However, in order to expedite the claim, only the employment from 1966 through 
1970 was assessed.  NIOSH determined that the employee’s dose as reconstructed under the EEOICPA
was 71.371 rem to the lung, and the dose was calculated only for this organ because of the specific 
type of cancer associated with the claim.  NIOSH also determined that in accordance with the 
provisions of 42 C.F.R. § 82.10(k)(1), calculation of internal dose alone was of sufficient magnitude to 
consider the dose reconstruction complete.  Further, NIOSH indicated, the calculated internal dose 
reported is an “underestimate” of the employee’s total occupational radiation dose.  See NIOSH Report
of Dose Reconstruction, pp. 4, 5, 6, and 7.  

Using the information provided in the Report of Dose Reconstruction, the Seattle district office utilized
the Interactive RadioEpidemiological Program (IREP) to determine the probability of causation of the 
employee’s cancer, and reported in its recommended decision that the probability the employee’s lung 
cancer was caused by his exposure to radiation while employed at NTS was at least 50%.  

You provided copies of the death certificates of the employee and his spouse, copies of your birth 
certificates showing you are the natural children of the employee, and documentation verifying your 
changes of names, as appropriate.  

The record shows that you ([Claimant #1], [Claimant #2], [Claimant #3], [Claimant #4]) and 
[Claimant #5] filed claims with the Department of Justice (DOJ) for compensation under the 



Radiation Exposure Compensation Act (RECA).  By letter dated May 20, 2005, a representative of the 
DOJ reported that an award under § 4 of the RECA was approved for you; however, the award was 
rejected by [Claimant #1], [Claimant #2], [Claimant #3], and [Claimant #4].  

On June 14, 2005, the Seattle district office recommended acceptance of your claims for survivor 
compensation for the condition of lung cancer, and denial of your claims based on lymphoma.  

On June 12 ([Claimant #1] and June 20 ([Claimant #2], [Claimant #3], and [Claimant #4]), 2005, 
the Final Adjudication Branch received written notification from you indicating that you waive any 
and all rights to file objections to the recommended decision.  

FINDINGS OF FACT

1. On August 7 ([Claimant #1]) and September 9 ([Claimant #2], [Claimant #3], and [Claimant
#4]), 2003, you filed claims for survivor benefits.  

2. Documentation of record shows that the employee and his surviving spouse have passed away, 
you ([Claimant #1], [Claimant #2], [Claimant #3], and [Claimant #4]) are the children of the
employee, and you are his survivors.  

3. You ([Claimant #1], [Claimant #2], [Claimant #3], and [Claimant #4]) have rejected an 
award of compensation under the Radiation Exposure Compensation Act.  

4. The worker was employed at NTS by REECo, intermittently, from August 23, 1958 to February
4, 1978.  

5. The employee was diagnosed with lung cancer on February 1, 1978.  

6. The NIOSH Interactive RadioEpidemiological Program indicated at least a 50% probability 
that the employee’s cancer was caused by radiation exposure at NTS.  

7. The employee’s cancer was at least as likely as not related to his employment at a Department 
of Energy facility.  

CONCLUSIONS OF LAW

The evidence of record indicates that the worker was employed at NTS by REECo, intermittently, 
from August 23, 1958 to February 6, 1978.  Medical documentation provided indicated the employee 
was diagnosed with lung cancer on February 1, 1978; however, there is no evidence showing the 
employee was diagnosed with lymphoma, and your claims based on lymphoma must be denied.  

After establishing that a partial dose reconstruction provided sufficient information to produce a 
probability of causation of 50% or greater, NIOSH determined that sufficient research and analysis had
been conducted to end the dose reconstruction, and the dose reconstruction was considered complete.  
See 42 C.F.R. § 82.10(k)(1).  

The Final Adjudication Branch analyzed the information in the NIOSH Report of Dose Reconstruction 
and utilized the NIOSH-IREP to confirm the 63.34% probability that the employee’s cancer was caused



by his employment at NTS.  See 42 C.F.R. § 81.20. (Use of NIOSH-IREP).  Thus, the evidence shows 
that the employee’s cancer was at least as likely as not related to his employment at NTS.  

The Final Adjudication Branch notes that, in its Conclusions of Law, the recommended decision 
erroneously indicates the employee, [Employee], is entitled to compensation in the amount of 
$150,000.00; therefore, that Conclusion of Law must be vacated as the employee is deceased.  See 42 
U.S.C. § 7384s(a)(1).  

The Final Adjudication Branch notes that the record shows the employee passed away on February 4, 
1978.  However, his employment history indicates he worked at NTS until February 6, 1978.  
Consequently, for purposes of administration of the Act, his employment is considered to have ended 
on February 4, 1978.  

Based on the employee’s covered employment at NTS, the medical documentation showing his 
diagnosis of lung cancer, and the determination that the employee’s lung cancer was “at least as likely 
as not” related to his occupational exposure at NTS, and thus sustained in the performance of duty, the 
employee is a “covered employee with cancer,” under 42 U.S.C. § 7384l.  See 42 U.S.C. § 7384l(9)(B);
20 C.F.R. § 30.213(b); 42 C.F.R. § 81.2.  Further, as the record indicates there is one other potential 
beneficiary under the EEOICPA, you are each ([Claimant #1], [Claimant #2], [Claimant #3], and 
[Claimant #4]) entitled to survivor compensation under 42 U.S.C. § 7384 in the amount of 
$30,000.00.  As there is evidence that another survivor is a child of the employee, and potentially an 
eligible survivor under the Act, the potential share ($30,000.00) of the compensation must remain in 
the EEOICPA Fund.  See Federal (EEOICPA) Procedure Manual, Chapter 2-200.7c(2) (June 2004).  

Seattle, WA

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch

EEOICPA Fin. Dec. No. 60958-2005 (Dep’t of Labor, February 24, 2005)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
Part B of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended,
42 U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for benefits 
is denied.

STATEMENT OF THE CASE

On August 25, 2004, you filed a claim for survivor benefits, Form EE-2, under Part B of the EEOICPA,
as the employee’s sister, and on the basis that he had heart problems and lung cancer.  Birth and death 
certificates confirmed that the employee was a widower when he died on August 6, 1998, that his 
parents pre-deceased him and that you are his sister.  You submitted a pathology report of June 2, 1998,
confirming that he had lung cancer.  On the EE-3 Employment History Form, you stated that he 
worked at the Paducah Gaseous Diffusion Plant, for F.H. McGraw from 1951 to 1954, and again from 



the mid 1970’s to the mid 1980’s.  Social Security records and an affidavit from his sister-in-law (who 
was also a co-worker) confirmed that he worked for F.H. McGraw from 1951 to 1954.

On September 9, 2004, you were informed of the type of survivors of a deceased employee who may 
be eligible for benefits under Part B of the EEOICPA.  You were specifically informed that an 
employee’s sister is not such an eligible survivor.  

On December 14, 2004, the district office issued a recommended decision concluding you were not 
entitled to compensation under Part B of the Act, since you are not an eligible survivor of the 
employee, as defined in 42 U.S.C. § 7384s(e) of the EEOICPA.  

Upon review of the case record, the undersigned makes the following:

FINDINGS OF FACT

1.  You filed a claim for survivor benefits under Part B of the EEOICPA on August 25, 2004.

2.  You are the sister of the employee.

3.  He was diagnosed with lung cancer in June 1998 and died on August 6, 1998.

Based on these facts, the undersigned makes the following:          

CONCLUSIONS OF LAW

Section 30.310(a) of the EEOICPA implementing regulations provides that “Within 60 days from the 
date the recommended decision is issued, the claimant must state, in writing, whether he or she objects 
to any of the findings of fact and/or conclusions of law contained in such decision…and whether a 
hearing is desired.”  20 C.F.R. § 30.310(a).  You have not filed any objection to the recommended 
decision.  I have reviewed the record in this case, and must conclude that no further investigation is 
warranted.

The purpose of the EEOICPA, as stated in its § 7384d(b), is to provide for “compensation of covered 
employees and, where applicable, survivors of such employees, suffering from illnesses incurred by 
such employees in the performance of duty for the Department of Energy and certain of its contractors 
and subcontractors.”  42 U.S.C. § 7384d(b).   In cases in which a covered employee is deceased, § 
7384s of Part B of the Act provides that payment may be made “only” to a surviving spouse, children, 
parents, grandchildren or grandparents, of the covered employee.  42 U.S.C. § 7384s.

Since you are the sister of the deceased employee, there is no basis under Part B of the Act to pay 
compensation benefits to you.  

For the foregoing reasons, the undersigned must find that you have not established your claim for 
compensation under Part B of the EEOICPA and hereby denies your claim.  Adjudication of your Part 
E claim is deferred until issuance of the Interim Final Regulations.

Washington, DC



Richard Koretz

Hearing Representative

EEOICPA Fin. Dec. No. 72762-2006 (Dep’t of Labor, December 2, 2005)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning these claims for compensation 
under Part B of the Energy Employees Occupational Illness Compensation Program Act of 2000, as 
amended, 42 U.S.C. § 7384 et seq. (EEOICPA  or the Act).  These claims are accepted in the amount of
$25,000 per claimant for a total of $150,000.

STATEMENT OF THE CASE

On June 21, 2002, [Employee’s spouse] filed a claim (Form EE-2) under EEOICPA as the surviving 
spouse of [Employee].  The file contains the death certificate of [Employee] showing that [Employee]
died on January 17, 1994 and identifies [Employee’s spouse] (maiden name) as his surviving spouse.  
The file also contains the marriage certificate confirming that [Employee’s spouse] married 
[Employee] on October 13, 1939.  In addition, the file contains verification from Diebold, Inc. 
confirming that [Employee] worked for Diebold (AKA Herring-Hall Marvin Safe Company[1]) from 
February 13, 1941 through October 1, 1982.  The file further contains pathology reports and medical 
records confirming [Employee]’s diagnosis of basal cell carcinoma of the left sideburn in 1994, basal 
cell carcinoma of the right nasal ala in 1993 and lung cancer in 1994.  

On September 11, 2002, the case record was forwarded to the National Institute for Occupational 
Safety and Health (NIOSH) to determine the probably that [Employee] sustained cancer in the 
performance of duty while employed at the AWE/DOE facility.  Using the dose estimates provided by 
NIOSH and the software program NIOSH-IREP, the district office calculated the probability of 
causation (PoC) for the lung cancer.  These calculations show that the probability that [Employee’s] 
lung cancer was caused by exposure to radiation during his employment with Diebold is 96.55%.  
Including the basal cell carcinomas in the dose reconstruction would increase the PoC; therefore, these 
cancers are considered causally related.

On June 21, 2005, the Cleveland district office issued a recommended decision.  The district office 
found [Employee] to be a “covered employee with cancer” and recommended acceptance of 
[Employee’s spouse]’s claim.  The district office’s recommendations were accepted by the Final 
Adjudication Branch and on July 28, 2005 the FAB issued a final decision which awarded [Employee’s
spouse] compensation in the amount of $150,000.  On August 19, 2005 payment in the amount of 
$150,000 was authorized to [Employee’s spouse].  The payment was deposited in her account by 
electronic funds transfer (EFT) on August 31, 2005.  On September 2, 2005, the Fiscal Office received 
the death certificate of [Employee’s spouse] showing that she died on August 2, 2005.  On September 
7, 2005, the Fiscal Office received notification that the lump sum payment to [Employee’s spouse] 
was reversed and returned to the Department of Treasury.

On September 22, 2005, [Claimant #1], [Claimant #2], [Claimant #3], [Claimant #4], [Claimant 
#5] and [Claimant #6] filed claims (Form EE-2) as the surviving children of [Employee].  The 
claimants each submitted their birth certificate showing [Employee’s spouse] and [Employee] as their 



parents.  In addition, [Claimant #1], [Claimant #2] and [Claimant #5] submitted their marriage 
certificates documenting their surname change.   

On October 13, 2005, the Director of the Division of Energy Employee Occupational Illness 
Compensation issued a Director’s Order which vacated the final decision awarding benefits to 
[Employee’s spouse].  Since [Employee’s spouse] died prior to payment, the Director found that 
compensation shall be paid in equal shares to all living children of the employee.

Accordingly, on October 20, 2005, the Cleveland district office issued a recommended decision 
awarding benefits to [Claimant #1], [Claimant #2], [Claimant #3], [Claimant #4], [Claimant #5] 
and [Claimant #6].  On November 2, 2005, the FAB received signed waivers of any and all objections 
to the recommended decision from each claimant.  After considering the evidence of record, the 
waivers of objections, and the NIOSH report, the FAB hereby makes the following:

FINDINGS OF FACT

1.         [Employee] worked at a covered facility, Diebold (AKA Herring-Hall Marvin 
Save Company) during a period of residual contamination and AWE facility 
designation.      

2.         [Employee] was diagnosed with lung cancer and multiple basal cell carcinomas 
after beginning employment at the covered facility. 

3.         There is at least a 96.55% probability that [Employee’s] cancers were caused by 
exposure to radiation during his employment at Diebold.

4.         [Claimant #1], [Claimant #2], [Claimant #3], [Claimant #4], [Claimant #5] 
and [Claimant #6] are the surviving children of [Employee] and his eligible 
beneficiaries. 

Based on the above noted findings of fact, the FAB hereby also makes the following:

CONCLUSIONS OF LAW

To facilitate a claim for cancer under Part B of EEOICPA, the Act explains that a “covered employee 
with cancer” is, among other things, an AWE employee who contracted that cancer after beginning 
employment at an AWE facility, if and only if that individual is determined to have sustained that 
cancer in the performance of duty.  42 U.S.C. § 7384l(9)(B).  To establish that the employee “sustained 
that cancer in the performance of duty,” § 30.115 of the implementing regulations instructs OWCP to 
forward a complete copy of the case record to NIOSH for dose reconstruction.[2]  20 C.F.R. § 30.115.  

The FAB independently analyzed the information in the NIOSH report, confirming that the factual 
evidence reviewed by NIOSH was properly addressed, and that there is at least a 96.55% probability 
that [Employee]’s cancers were related to his employment at Diebold.  Since the probability of 
causation is greater than 50%, it is determined that [Employee] incurred cancer in the performance of 
duty at an AWE facility.  

Section 7384s of the EEOICPA, which provides the order of payment for compensation payable under 



Part B of the Act, states that if there is no surviving spouse at the time payment, such payment shall be 
made in equal shares to all children of the covered employee.  The submissions of the employee’s death
certificate as well as the death certificate of his surviving spouse and the claimants birth certificates 
showing the employee as their father is sufficient to establish that [Claimant #1], [Claimant #2], 
[Claimant #3], [Claimant #4], [Claimant #5] and [Claimant #6] are the employee’s surviving 
children and eligible beneficiaries.  

Accordingly, these claims for compensation in the amount of $25,000 each for a total of $150,000 are 
hereby approved.    

Washington, DC

Vawndalyn B. Feagins

Hearing Representative

Final Adjudication Branch

[1] According to the DOE Covered Facility List, Herring-Hall is identified as an AWE facility from 1943 through 1951; 
residual radiation from 1952 through 1993; and a DOE facility from 1994 through 1995 due to remediation 
http://www.eh.doe.gov/advocacy/faclist/showfacility.cfm (As of December 2, 2005).

[2]  NIOSH’s approach to conclude the dose reconstruction process based on claimant-favorable assumptions is consistent 
with its methodology.  Section 30.318 of the regulations states that “The methodology used by HHS in arriving at 
reasonable estimates of the radiation doses received. . .is binding on the FAB.”  20 C.F.R. § 30.318.

EEOICPA Fin. Dec. No. 10061144-2007 (Dep’t of Labor, April 30, 2008)

NOTICE OF FINAL DECISION

This is the final decision of the Final Adjudication Branch (FAB) on the above claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the claim for the employee’s 
skin cancer under Part E of EEOICPA is denied.  

STATEMENT OF THE CASE

On February 17, 2005, [Employee], hereinafter referred to as “the employee,” filed a Form EE-1 
claiming for benefits for chronic obstructive pulmonary disease (COPD) and chronic beryllium disease 
(CBD), as well as a request for a review by a Physicians Panel for asbestosis, heart disease, COPD and 
CBD.  On the Form EE-3, the employee alleged that he was employed as a driver in construction, an 
operator C & B, and a gulper at the Savannah River Site (SRS) for the period February 1, 1952 to 
January 31, 1957.  He alleged that he worked in Building 221-F, the B-line, and the “sample aisle.”
 The district office used the Oak Ridge Institute for Science and Education (ORISE) database to 
confirm that the employee worked at the SRS from March 26, 1952 to May 17, 1957.  However, no job
titles were listed by ORISE. 

On June 5, 2006, the employee filed a new Form EE-1 in which he claimed for skin cancer.  A 
pathology report in the record establishes that the employee was diagnosed with squamous cell 



carcinoma (SCC) of the left helical rim on May 12, 2006.

On July 5, 2006, FAB issued a final decision accepting the employee’s claim for asbestosis and COPD 
as “covered” illnesses under Part E of EEOICPA and denying his claim for CBD and asbestosis under 
Part B.  That final decision also denied the employee’s claim for CBD and asbestosis under Part E.  As 
part of that decision, FAB remanded the employee’s claim to the Jacksonville district office for 
consideration of the newly submitted Form EE-1 claiming for skin cancer. 

On January 5, 2007, [Claimant] filed a Form EE-2 in which she claimed for survivor benefits based on
the skin cancer, COPD, asbestosis and pulmonary hypertension of her late spouse, the employee.  In 
support of her claim, [Claimant] submitted her marriage certificate showing that she married the 
employee on July 9, 1955, and the employee’s death certificate showing that she was the employee’s 
spouse when he died on December 31, 2006 from cardio-respiratory arrest that was due to or as a 
consequence of refractory hypertension with shock.  

In a February 13, 2007 report, a District Medical Consultant (DMC) reviewed the evidence in the 
record and concluded that the medical evidence was insufficient to establish that the employee’s 
claimed condition of skin cancer was at least as likely as not due to exposure to a toxic substance at a 
Department of Energy (DOE) facility and that such exposure was a significant factor in aggravating, 
contributing to, or causing the claimed condition of skin cancer.

On March 1, 2007, the Jacksonville district office sent [Claimant] a letter advising her of the 
deficiencies of her Part E claim for the employee’s skin cancer.  In that letter, the district office advised 
[Claimant] that it was unable to establish exposure to a specific toxic substance and/or that the toxic 
substance(s) caused, contributed to, or aggravated the employee’s skin cancer.  The district office 
explained the needed information and requested that she submit factual evidence of the types of toxic 
substances to which the employee was exposed and medical evidence from a physician that linked the 
employee’s exposures to the claimed condition and allowed time for her response.  No response or 
additional information was received.

On June 20, 2007, FAB issued a final decision accepting [Claimant]’s claim for the employee’s death 
due to pulmonary hypertension under Part E of EEOICPA since it was at least as likely as not that 
exposure to a toxic substance at a DOE facility was a significant factor in aggravating, contributing to, 
or causing the employee’s pulmonary hypertension, and that exposure to such toxic substances was 
related to employment at the DOE facility and was a significant factor that caused or contributed to the 
death of the employee.  That decision also remanded her claim for the employee’s skin cancer under 
Part B for a new dose reconstruction by the National Institute for Occupational Safety and Health 
(NIOSH). 

The U.S. Department of Labor maintains a database called the Site Exposure Matrices (SEM).  The 
district office performed a search of the SEM and found that there was insufficient evidence to 
establish a causal relationship between exposure to a toxic substance while employed at the SRS and 
the claimed condition of skin cancer.  

On December 20, 2007, FAB issued another final decision denying [Claimant]’s claim under Part B of
EEOICPA since it was not at least as likely as not that the employee’s skin cancer was related to 
radiation doses incurred while working at a Department of Energy facility, based on the new dose 
reconstruction by NIOSH.



On February 14, 2008, the district office sent [Claimant] a second development letter regarding her 
claim for the employee’s death due to skin cancer under Part E that advised her that there was no 
evidence to support a relationship between the employee’s exposure to toxic substances and his skin 
cancer.  In that letter, the district office explained the needed information, requested additional medical 
evidence (including the types of toxic substances to which the employee may have been exposured or 
any information from a physician that linked the employee’s toxic exposure to the claimed condition) 
and allowed time for [Claimant] to respond.  No response or additional information was received.

On February 19, 2008, the district office issued a recommended decision to deny the claim for survivor 
benefits based on the employee’s death due to skin cancer under Part E of EEOICPA.  The 
recommended decision informed [Claimant] that she had sixty days to file any objections, and she did 
not file any objections to the recommended decision within that period.  

Following the issuance of the recommended decision, FAB performed another search of the SEM, 
which revealed that carbon has the potential to cause skin cancer and that the labor category of 
“operator” at the SRS could potentially be exposed to that toxic substance.  The search also showed 
that arsenic benzo(a)pyrene and mineral oil, which can also cause skin cancer, were present in Building
221-F.  

Thereafter, FAB referred the case file to a DMC for review of the new information and an opinion.  The
DMC reviewed the evidence in the record and concluded in an April 24, 2008 report that the available 
information was insufficient to establish that workplace toxic exposures at a DOE facility were a 
significant factor that caused, contributed to, or aggravated the claimed condition of skin cancer, even 
on an “at least as likely as not” basis.  He further concluded that the medical evidence did not show that
the employee’s skin cancer played any role in his death.[1]

After considering the evidence of record, FAB hereby makes the following: 

FINDINGS OF FACT

1. The employee filed a claim for benefits under EEOICPA for skin cancer. 

2. The employee was diagnosed with skin cancer.    

3. The employee was a DOE contractor employee at the SRS from March 26, 1952 to May 17, 
1957. 

4. The employee died on December 31, 2006 from cardio-respiratory arrest due to or as a 
consequence of refractory hypertension with shock.    

5. [Claimant] filed a claim for survivor benefits under EEOICPA based on the employee’s death 
due to skin cancer.  

6. [Claimant] was the employee’s spouse at the time of his death and for at least one year prior to 
his death. 

7. The medical evidence is insufficient to establish a causal link between the employee’s skin 
cancer and exposure to a toxic substance. 



Based on the above-noted findings of fact, FAB also hereby makes the following:

CONCLUSIONS OF LAW

The implementing regulations provide that within 60 days from the date the recommended decision is 
issued, the claimant must state, in writing, whether he or she objects to any of the findings of fact 
and/or conclusions of law contained in such decision and whether a hearing is desired.  20 C.F.R. § 
30.310(a) (2008).  If the claimant does not file a written statement that objects to the recommended 
decision and/or requests a hearing within the period of time allotted or if the claimant waives any 
objections to the recommended decision, FAB may issue a decision accepting the recommendation of 
the district office.  20 C.F.R. § 30.316(a).

[Claimant] meets the definition of a survivor under Part E that appears at 42 U.S.C. § 7385s-3(d)(1).  
However, a survivor is only entitled to compensation under Part E if the employee would have been 
entitled to compensation under Part E for a covered illness and if it is at least as likely as not that 
exposure to a toxic substance at a DOE facility was a significant factor in aggravating, contributing to, 
or causing the illness and death of the employee.  42 U.S.C. § 7385s-4(c)(1).  

The evidence does not establish that it is at least as likely as not that exposure to a toxic substance at a 
DOE facility was a significant factor in aggravating, contributing to, or causing the employee’s skin 
cancer.  Therefore, I conclude that [Claimant] is not entitled to benefits for the employee’s death due 
to skin cancer under Part E because there is insufficient evidence to prove that the employee’s skin 
cancer was related to toxic exposure at a DOE facility.

Jacksonville, FL

Jeana LaRock

Hearing Representative

Final Adjudication Branch

[1]  The DMC was specifically asked, “Is it at least as likely as not that exposure to a toxic substance at a DOE facility was 
a significant factor in aggravating, contributing to, or causing the claimed condition of skin cancer?”

Grandchildren
EEOICPA Fin. Dec. No. 96582-2008 (Dep’t of Labor, November 19, 2008)
NOTICE OF FINAL DECISION

This decision of the Final Adjudication Branch (FAB) concerns the above-noted claim for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the survivor claim 
under Part B and Part E is denied.  

STATEMENT OF THE CASE

On July 9, 2008, [Claimant] filed a Form EE-2, claiming for survivor benefits for the renal cell 
hypernephroma and the death of her late grandfather, [Employee], hereinafter referred to as the 



employee.  [Claimant] submitted evidence that she is the grandchild of the employee.  However, the 
case file contains evidence that three of the employee’s children are still living.

Previously, on November 27, 2007, FAB issued a final decision accepting the claims of the employee’s 
three surviving children under Part B of EEOICPA.  FAB found that they were the employee’s children 
and stepchildren, and that the employee’s spouse at the time of his death was no longer living.  FAB 
therefore concluded that the three surviving children of the employee were his only eligible survivors 
and awarded each child an equal share of the available benefits under Part B.
On March 13, 2008, FAB also issued a final decision under Part E of EEOICPA accepting the claim of 
the surviving child of the employee who was under the age of 18 at the time of the employee’s death.  
FAB concluded that this one child of the employee was his only eligible survivor under Part E and 
awarded him the available benefits under that Part.
On July 10, 2008, the Jacksonville district office sent [Claimant] a development letter explaining the 
survivorship requirements under Part B and Part E and requested that she submit evidence that she met 
the requirements. 
On September 5, 2008, the Jacksonville district office issued a recommended decision to deny 
[Claimant’s claim], concluding that as a grandchild of the employee, [Claimant] is not an eligible 
survivor of the employee under either Part B or Part E of EEOICPA.  The district office noted in the 
recommended decision that under Part E grandchildren are ineligible, and that under Part B 
grandchildren are ineligible if there are living children of the employee.

The recommended decision informed [Claimant] that she had 60 days to file any objections, and that 
period ended on November 4, 2008.  [Claimant] has not filed any objections.  

After reviewing the evidence in the case file, FAB hereby makes the following:

FINDINGS OF FACT

1. On July 9, 2008, [Claimant] filed a claim for survivor benefits. 

2. [Claimant] is a grandchild of the employee. 

3. On November 27, 2007, a final decision was issued accepting the claims of the employee’s 
three surviving children under Part B and awarding the maximum available Part B benefits. 

Based on the above-noted findings of fact, FAB hereby makes the following:
CONCLUSIONS OF LAW

The regulations provide that within 60 days from the date the recommended decision is issued, the 
claimant must state, in writing, whether he or she objects to any of the findings of fact and/or 
conclusions of law contained in such decision and whether a hearing is desired.  20 C.F.R. § 30.310(a) 
(2008).  If the claimant does not file a written statement that objects to the recommended decision 
and/or requests a hearing within the period of time allotted or if the claimant waives any objections to 
the recommended decision, FAB may issue a decision accepting the recommendation of the district 
office.  20 C.F.R. § 30.316(a).

Under Part B, grandchildren of the employee are only eligible survivors if there is not an eligible 
spouse, child or parent of the employee living at time of payment.  42 U.S.C. § 7384s(e)(1).  Three of 



the employee’s children were living at time of payment and were determined to be the only eligible 
survivors under Part B in a prior final decision.  Therefore, [Claimant] does not meet the definition of 
a survivor under Part B of EEOICPA.

Under Part E, only covered spouses or children of the employee who are living at time of payment are 
potentially eligible for benefits.  42 U.S.C. § 7385s-3(c).  Grandchildren are not eligible for benefits 
under Part E.  Therefore, [Claimant] does not meet the definition of a survivor under Part E of 
EEOICPA.

Jacksonville, FL

Jeana F. LaRock

Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 98835-2009 (Dep’t of Labor, January 30, 2009)
NOTICE OF FINAL DECISION

This decision of the Final Adjudication Branch (FAB) concerns the above claims for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, FAB accepts the claims of 
[Claimant #1], [Claimant #2], [Claimant #3] and [Claimant #4] for survivor benefits under Part B of
EEOICPA for the employee’s lung cancer.  Further, FAB denies the claims of [Claimant #1], 
[Claimant #2], [Claimant #3], and [Claimant #4] under Part E for the employee’s death.

STATEMENT OF THE CASE

On July 22, 2003, [Employee’s Spouse] filed a Form EE-2 claiming for survivor benefits under Part B 
of EEOICPA.  On July 24, 2003, she also filed a request for assistance with the Department of Energy 
(DOE) under former Part D of EEOICPA as the surviving spouse of [Employee].  She claimed that the 
employee had contracted oat cell cancer.  In support of her claim and her request, she submitted an 
employment history indicating that [Employee] worked in security at the Lawrence Livermore 
National Laboratory (LLNL), from 1953 to 1996.  A representative of DOE verified that [Employee] 
worked as a security officer at LLNL, a DOE facility, from August 30, 1954 to December 24, 1974.
 Employment records show that [Employee] was monitored for radiation exposure during his 
employment at LLNL.

The medical evidence of record includes an abstract from the Northern California Cancer Registry 
showing that [Employee] was diagnosed with lung cancer in June of 1967.  In addition, [Employee]’s 
medical records include findings of a poorly differentiated carcinoma involving the right middle and 
right lower lobes of the lung with metastases following a thoracotomy performed on June 10, 1967.

On March 3, 2008, the Secretary of Health and Human Services (HHS) designated the following class 
for addition to the Special Exposure Cohort (SEC) in a report to Congress:  Employees of DOE, its 
predecessor agencies, and DOE contractors or subcontractors who were monitored for radiation 
exposure while working at LLNL from January 1, 1950, through December 31, 1973, for a number of 



work days aggregating at least 250 work days or in combination with work days within the parameters 
established for one or more other classes of employees in the Special Exposure Cohort.  This SEC 
became effective April 2, 2008.

The record shows that [Employee’s Spouse] and [Employee] were married on July 14, 1940, and a 
copy of [Employee]’s death certificate establishes that they were married at the time of his death on 
March 4, 1996.  On September 4, 2008, FAB issued a final decision accepting the Part B claim of 
[Employee’s Spouse] for the employee’s lung cancer and her Part E claim for the employee’s death 
and awarded total compensation to her in the amount of $275,000.00.  However, prior to receiving 
payment, on September 21, 2008, [Employee’s Spouse] died and her claim was administratively 
closed on October 8, 2008.

On October 6, 2008, [Claimant #1], [Claimant #2], [Claimant #3], and [Claimant #4] each filed a 
Form EE-2 as the surviving grandchildren of [Employee].  Copies of a marriage certificate and a death 
certificate show that [Employee’s Son] was the son of [Employee] and [Employee’s Spouse], while a 
statement from [Employee’s Spouse] indicates that [Employee’s Son] was the only child of 
[Employee].  The marriage certificate shows that [Son’s Wife’s Maiden Name] and [Employee’s 
Son] were married on September 5, 1970, and the death certificate for [Employee’s Son] shows that he
was married to [Son’s Wife] at the time of his death on April 10, 2008.  

[Claimant #1] provided a copy of her birth certificate showing that she is the daughter of [Name 
Deleted] and [Name Deleted] and was born on January 8, 1962.  She was seven years old at the time 
her mother married [Employee’s Son].  [Claimant #1] provided evidence that she lived in a regular 
parent-child relationship with [Employee’s Son], evidence that she utilized the last name of 
[Employee’s Son], miscellaneous group family photos, and a photo of [Employee’s Son] as “father of 
the bride” at her wedding.  She also provided evidence of her change of name from [Claimant #1’s 
Maiden Name] to [Claimant #1’s Married Name].  

[Claimant #2] provided a copy of his birth certificate showing that he is the son of [Name Deleted] 
and [Name Deleted] and was born on January 12, 1956.  He was fourteen years old at the time his 
mother married [Employee’s Son].  [Claimant #2] provided evidence that he lived in a regular 
parent-child relationship with [Employee’s Son], evidence that he utilizes the last name of 
[Employee’s Son] along with miscellaneous group family photos including weddings and outdoor 
activities.  

[Claimant #3] provided a copy of her birth certificate showing that she is the daughter of [Name 
Deleted] and [Name Deleted] and was born on January 8, 1962.  She was seven years old at the time 
her mother married [Employee’s Son].  [Claimant #3] provided evidence that she lived in a regular 
parent-child relationship with [Employee’s Son], evidence that she utilized the last name of 
[Employee’s Son], along with miscellaneous group family photos, and a photo of [Employee’s Son] as
“father of the bride” at her wedding.  She also provided evidence of her change of name from 
[Claimant #3’s Maiden Name] to [Claimant #3’s Married Name].  

[Claimant #4] provided a copy of his birth certificate showing that he is the son of [Name Deleted] 
and [Name Deleted] and was born on April 1, 1957.  He was thirteen years old at the time his mother 
married [Employee’s Son].  [Claimant #4] provided evidence that he lived in a regular parent-child 
relationship with [Employee’s Son], evidence that he utilizes the last name of [Employee’s Son], 
along with miscellaneous group family photos, and a photo of [Employee’s Son] as “father of the 



groom” at his wedding.   

On December 17, 2008, the Seattle district office recommended acceptance of the claims of [Claimant 
#1], [Claimant #2], [Claimant #3], and [Claimant #4] for survivor benefits under Part B of 
EEOICPA, on the ground that the employee is a member of the SEC who was diagnosed with lung 
cancer.  In addition to finding that the employee was now deceased, the district office also found that 
there was no living spouse, children, or parents of the employee.  The district office therefore 
concluded that [Claimant #1], [Claimant #2], [Claimant #3], and [Claimant #4] are the surviving 
grandchildren of the employee and are entitled to equal shares of the $150,000.00 survivor benefit 
payable under Part B.  The district office also recommended denial of their claims under Part E because
grandchildren are not eligible to receive survivor benefits under Part E of EEOICPA.

On December 30, 2008, FAB received written statements from [Claimant #1], [Claimant #2] and 
[Claimant #4] indicating that they had never filed a tort suit or received a settlement based on the 
claimed condition.  They also indicated that they had never filed for or received any payments, awards 
or benefits from a state workers’ compensation claim in relation to the claimed condition, or pled guilty
to or been convicted of any charges connected with an application for or receipt of federal or state 
workers’ compensation.  Further, they confirmed that [Employee] had no other biological children, 
stepchildren or adopted children other than [Employee’s Son].  On the same date, FAB received 
written notification indicating that [Claimant #1], [Claimant #2], and [Claimant #4] waived all rights
to file objections to the findings of fact and conclusions of law contained in the December 17, 2008 
recommended decision.  

On January 2, 2009, FAB received a written statement from [Claimant #3] indicating that she had 
never filed a tort suit or received a settlement based on the claimed condition.  She also indicated that 
she had never filed for or received any payments, awards or benefits from a state workers’ 
compensation claim in relation to the claimed condition, or pled guilty to or been convicted of any 
charges connected with an application for or receipt of federal or state workers’ compensation.  Further,
she confirmed that [Employee] had no other biological children, stepchildren or adopted children other
than [Employee’s Son].  She also submitted a written notification indicating that she waives all rights 
to file objections to the findings of fact and conclusions of law contained in the December 17, 2008 
recommended decision.  

On January 28, 2009, FAB received a written statement from [Claimant #1] confirming that the 
parents of [Employee], [Name Deleted], and [Name Deleted] are no longer living. 

After considering the evidence of record, FAB hereby makes the following:

FINDINGS OF FAC

1.      On October 6, 2008, [Claimant #1], [Claimant #2], [Claimant #3] and [Claimant #4] each filed
a claim for survivor benefits as a surviving grandchild of [Employee] under EEOICPA
2.      [Employee’s Son] was the only child of [Employee], and he died on April 10, 2008.

3.      [Employee]’s parents are no longer living.

4.      [Claimant #1], [Claimant #2], [Claimant #3] and [Claimant #4] each lived in a regular 
parent-child relationship with [Employee’s Son] and their mother was married to [Employee’s Son].



5.      [Claimant #1], [Claimant #2], [Claimant #3] and [Claimant #4] have not filed or received any 
money from a tort suit or from a state workers’ compensation program based on the claimed condition, 
nor have they ever pled guilty to or been convicted of any charges of having committed fraud in 
connection with an application for or receipt of benefits under any federal or state workers’ 
compensation law. 
Based on the above-noted findings of fact, FAB hereby also makes the following:

CONCLUSIONS OF LAW

Section 30.316(a) of the EEOICPA regulations provides that if the claimant waives any objections to all
or part of the recommended decision, FAB may issue a final decision accepting the recommendation of 
the district office, either in whole or in part.  See 20 C.F.R. § 30.316(a) (2008).  [Claimant #1], 
[Claimant #2], [Claimant #3] and [Claimant #4] each waived her/his right to file objections to the 
findings of fact and conclusions of law contained in the December 17, 2008 recommended decision 
issued on her/his claim for survivor benefits under EEOICPA.   

In order to be afforded coverage under Part B, a survivor must establish that the employee was 
diagnosed with an “occupational illness” incurred as a result of exposure to silica, beryllium and/or 
radiation, i.e., cancer, beryllium sensitivity, chronic beryllium disease or silicosis.  See 42 U.S.C. § 
7384l(15), 20 C.F.R. § 30.110(a).  Furthermore, the illness must have been incurred while the employee
was in the performance of duty.  See 42 U.S.C. § 7384l(4)-(7), (9), (11).  These findings were made in 
the previous final decision on the claim of [Employee’s Spouse], which was administratively closed 
after she died on September 21, 2008.

The order of eligibility in a survivor claim under Part B is the employee’s spouse, then child, then 
parent, then grandchild, and finally grandparent.   See Federal (EEOICPA) Procedure Manual, Chapter 
2-0200.3 (September 2004).  The term “child” includes a stepchild who lived with an employee in a 
regular parent-child relationship.  See 42 U.S.C. § 7384s(e)(3)(B).  The term “grandchild” of an 
employee is a child of a child of that employee.  See 42 U.S.C. §§ 7384s(e)(1)(D), 7384s(e)(3)(B) and 
(D).  [Claimant #1], [Claimant #2], [Claimant #3] and [Claimant #4] are the surviving children of a 
child of the employee under § 7384s(e)(1)(D) and they are entitled to an equal share of the total 
survivor compensation payable under Part B ($150,000.00), which comes to $37,500.00 each.  See 42 
U.S.C. §§ 7384s(e)(1)(D), 7384s(a)(1).

Under Part E of EEOICPA, the only survivors eligible for benefits are the employee’s spouse, or the 
employee’s children who were under the age of 18 at the time of the employee’s death, or under the age
of 23 and a full-time student at the time of the employee’s death, or any age and incapable of 
self-support at the time of the employee’s death. The following survivors who are potentially eligible 
under Part B are not eligible for compensation under Part E of EEOICPA:  adult children (with the 
exception of those incapable of self-support at the time of the employee’s death), parents, 
grandchildren or grandparents of the deceased employee.  See Federal (EEOICPA) Procedure Manual, 
Chapter E-600.3a (September 2005).   [Claimant #1], [Claimant #2], [Claimant #3] and [Claimant 
#4] are not eligible survivors under Part E.  Accordingly, the claims of [Claimant #1], [Claimant #2], 
[Claimant #3] and [Claimant #4] for survivor benefits under Part E are denied.

Seattle, Washington

Keiran Gorny



Hearing Representative

Final Adjudication Branch 

Marriage and divorce

EEOICPA Fin. Dec. No. 9855-2002 (Dep’t of Labor, August 26, 2002)
NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for benefits is 
denied.

On September 20, 2001, you filed Form EE-2, Claim for Survivor Benefits under the Energy 
Employees Occupational Illness Compensation Program, with the Denver district office.  You stated 
that your husband, [Employee], had died on May 15, 1991 as a result of adenocarcinoma in the liver, 
and that he was employed at a Department of Energy facility. You included with your application, a 
copy of your marriage certificate, [Employee]’s resume/biography, and his death certificate.  You 
submitted a letter dated January 5, 2000, from Allen M. Goldman, Institute of Technology, School of 
Physics and Astronomy, and a packet of information which included the university’s files relating to 
your husband based on your request for his personnel, employee exposure, and medical records.  Also 
submitted was a significant amount of medical records that did establish your husband had been 
diagnosed with adenocarcinoma in the liver.  

On March 1, 2002, Loretta from the Española Resource Center telephoned the Denver district office to 
request the status of your claim.  The claims examiner returned her telephone call on the same date and 
explained the provision in the Act which states that in order to be eligible for compensation, the spouse 
must have been married to the worker for at least one year prior to the date of his death.  Your marriage
certificate establishes you were married on, May 30, 1990.  [Employee]’s death certificate establishes 
he died on May 15, 1991.

On March 5, 2002, the Denver district office issued a recommended decision finding that the evidence 
of record had not established that you were married for one year prior to your husband’s death, and 
therefore you were not entitled to compensation benefits under the EEOICPA.  

Pursuant to § 30.316(a) of the implementing regulations, a claimant has 60 days in which to file 
objections to the recommended decision, as allowed under § 30.310(b) of the implementing regulations
(20 C.F.R. § 30.310(b)).  

On April 12, 2002, the Final Adjudication Branch received a letter from you that stated you objected to 
the findings of the recommended decision.  You requested a hearing and a review of the written record. 
You stated that the original law signed by President Clinton provided you with coverage, but when the 
law changed to include children under 18, the change in the law adversely affected you.  You stated that
you had documents that demonstrated you had a 10-year courtship with your spouse.  You also stated 
you presented testimony as an advocate in Española.  Included with your letter of objection were the 
following documents:



· a copy of Congressman Tom Udall’s “Floor Statement on the Atomic Workers Compensation 
Act”; 

· an e-mail from Bob Simon regarding the inclusion of Los Alamos National Laboratory workers 
in the Senate Bill dated July 5, 2000; 

· an e-mail from Louis Schrank regarding the Resource Center in Española;

·  a “Volunteer Experience Verification Form”, establishing you volunteered as a “Policy Advisor 
and Volunteer Consultant to the Department of Energy, Members of Congress, Congressional 
Committees, and many organizations on critical health issues effecting nuclear weapons workers 
with occupational illnesses”; 

· a transcript of proceedings from the March 18, 2000 Public Hearing in Española , New Mexico;

·  a letter from you to John Puckett, HSE Division Leader, Chairperson, “Working Group Formed 
to Address Issues Raised by Recent Reports of Excess Brain Tumors in the Community of Los 
Alamos” and dated June 27, 1991; 

· a letter to you from Terry L. Thomas, Ph.D., dated July 31, 1991, regarding the epidemiologic 
studies planned for workers at Los Alamos National Laboratory; a memorandum entitled “LANL 
Employee Representative for Cancer Steering Committee”, dated September 25, 1991;

·  a copy of the “Draft Charter of the Working Group to Address Los Alamos Community Health 
Concerns”, dated June 27, 1991; 

· an article entitled “Register of the Repressed: Women’s Voice and Body in the Nuclear Weapons 
Organization”; and 

· a psychological report from Dr. Anne B. Warren; which mentions you and [Employee] had a “10
or 11 year courtship”.

On May 20, 2002, you submitted a copy of the Last Will and Testament of [Employee], wherein he 
“devises to you, his wife, the remainder of his estate if you survive him for a period of seven hundred 
twenty (720) hours.” You stated you believed this provided you with common law marriage rights for 
the 720 hours mentioned in the will.

An oral hearing was held on June 18, 2002 at the One-Stop Career Center in Española, New Mexico. 
You presented additional evidence for consideration that included:  a copy of a house “Inspection 
Report” by Architect Steven G. Shaw, addressed to both you and [Employee], dated August 11, 1989 
(exhibit one); a copy of a Quitclaim Deed (Joint Tenants) for you and [Employee], dated October 27, 
1989 (exhibit two); a Los Alamos County Assessor Notice of Valuation or Tentative Notice of Value 
(undated), for a home on Walnut Street, and addressed to both you and [Employee] (exhibit three); and
a Power of Attorney dated August 5, 1989, between you and [Employee] (exhibit four).

Pursuant to § 30.314(f) of the implementing regulations, a claimant has 30 days after the hearing is 
held to submit additional evidence or argument.  



No further evidence was submitted for consideration within that time period.

Section 30.111(a) of the regulations (20 C.F.R. § 30.111(a)) states that, "Except where otherwise 
provided in the Act and these regulations, the claimant bears the burden of proving by a preponderance 
of the evidence the existence of each and every criterion necessary to establish eligibility under any 
compensable claim category set forth in § 30.110.  Proof by a preponderance of the evidence means 
that it is more likely than not that the proposition to be proved is true.  Subject to the exceptions 
expressly provided in the Act and these regulations, the claimant also bears the burden of providing to 
OWCP all written medical documentation, contemporaneous records, or other records and documents 
necessary to establish any and all criteria for benefits set forth in these regulations."   

The undersigned has carefully reviewed the hearing transcript and additional evidence received at the 
hearing, as well as the evidence of record and the recommended decision issued on March 5, 2002. 

The record fails to establish that you were married to [Employee] one year prior to his death, as 
required by the EEOICPA. The entire record and the exhibits were thoroughly reviewed.  Included in 
Exhibit One, was the August 11, 1989 inspection report of the home located on Walnut Street, a copy of
a bill addressed to both you and [Employee] for the inspection service, and an invoice from A-1 
Plumbing, Piping & Heat dated August 14, 1989.  Although some of these items were addressed to both
you and [Employee], none of the records submitted are sufficient to establish that you were married to 
your husband for one year prior to his death as required under the Act. 42 U.S.C. § 7384s(e)(3)(A).

The evidence entered into the record as Exhibit Two, consists of a Quitclaim Deed dated October 27, 
1989, showing [Employee], a single man, and [Claimant], a single woman living at the same address 
on Walnut Street as joint tenants. Exhibit Three consists of a Notice of Valuation of the property on 
Walnut Street in Los Alamos County and is addressed to both you and [Employee]. Although this 
evidence establishes you were living together in 1989 in Los Alamos County, New Mexico, it is not 
sufficient evidence to establish you were married to your husband for one year prior to his death as 
required under the Act. 42 U.S.C. § 7384s(e)(3)(A).

Exhibit Four consists of a copy of a Power of Attorney between you and [Employee] regarding the real
estate located on Walnut Street. This evidence is not sufficient to establish you were married for one 
year prior to his death. 42 U.S.C. § 7384s(e)(3)(A).

The Act is clear in that it states, “the “spouse” of an individual is a wife or husband of that individual 
who was married to that individual for at least one year immediately before the death of that 
individual.”  

During the hearing you stated that there is a federal law, the Violence Against Women Act, that 
acknowledges significant other relationships and provides protection for a woman regardless of 
whether she is married to her husband one year or not.  You also stated that you believed there was “a 
lack of dialogue” between the RECA program and the EEOICP concerning issues such as yours.  
Additionally, on August 15, 2002, you sent an email to the Final Adjudication Branch.  The hearing 
transcript was mailed out on July 23, 2002.  Pursuant to § 30.314(e) of the implementing regulations, a 
claimant is allotted 20 days from the date it is sent to the claimant to submit any comments to the 
reviewer.  Although your email was beyond the 20-day period, it was reviewed and considered in this 
decision.  In your email you stated the issue of potential common law marriage was raised.  You stated 
that you presented the appropriate documentation that may support a common law marriage to the 



extent permitted by New Mexican law.  You stated that the one-year requirement was adopted from the 
RECA and that you have not been able to determine how DOJ has interpreted this provision.  Also, you
stated that the amendments of December 28, 2001 should not apply to your case because you filed your
claim prior to the enactment of the amendments.  You stated you did not believe the amendments 
should be applied retroactively.

Section 7384s (e)(3)(A), Compensation and benefits to be provided, states: 

The “spouse” of an individual is a wife or husband of that individual who was married to that 
individual for at least one year immediately before the death of that individual.”

Section 7384s(f) states:

EFFECTIVE DATE—This section shall take effect on July 31, 2001, unless Congress otherwise 
provides in an Act enacted before that date.

There is no previous enacted law that relates to compensation under the EEOICPA.  Therefore, the 
amendments apply retroactively to all claimants.

A couple cannot become legally married in New Mexico by living together as man and wife under New
Mexico’s laws.  However, a couple legally married via common law in another state is regarded as 
married in all states.  The evidence of record does not establish you lived with [Employee] in a 
common law state.  Because New Mexico does not recognize common law marriages, the time you 
lived with [Employee] prior to your marriage is insufficient to establish you were married to him for 
one year prior to his death. 

Regarding your reference to the difference between how Native American widows are treated and 
recognized in their marriages, and how you are recognized in your marriage, Indian Law refers 
primarily to that body of law dealing with the status of the Indian tribes and their special relationship to
the federal government.  The existing federal-tribal government-to-government relationship is 
significant given that the United States has a unique legal relationship with Indian tribal governments 
as set forth in the Constitution of the United States, treaties, statutes, Executive Orders, and court 
decisions. Since the formation of the Union, the United States has recognized Indian tribes as domestic 
dependent nations under its protection and has affirmed the Navajo Nation’s sovereignty.  The laws that
apply to the Native Americans do not apply in your case.

The undersigned finds that you have not established you are an eligible survivor as defined in 42 
U.S.C. § 7384s(e)(3)(A).  It is the decision of the Final Adjudication Branch that your claim is denied.

August 26, 2002

Denver, CO

Janet R. Kapsin

Hearing Representative

Final Adjudication Branch



EEOICPA Fin. Dec. No. 63743-2006 (Dep’t of Labor, November 21, 2006)

NOTICE OF FINAL DECISION FOLLOWINGREVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch (FAB) concerning the claims of [Claimant #1], 
[Claimant # 6], [Claimant #7], [Claimant #8]and [Claimant # 9] for compensation under Part B, and
of [Claimant #1], [Claimant #2], [Claimant #3] and [Claimant #4] under Part E, of the Energy 
Employees Occupational Illness Compensation Program Act of 2000, as amended (EEOICPA or the 
Act), 42 U.S.C. § 7384 et seq.  For the reasons stated below, the claims of [Claimant #1] under Parts B
and E, as well as the claims of [Claimant #2], [Claimant #3] and [Claimant #4] under Part E are 
denied, and the claims of [Claimant #6], [Claimant #7], [Claimant #8] and [Claimant #9] under Part
B are approved.

STATEMENT OF THE CASE

On November 29, 2004, [Claimant #2], [Claimant #3], [Claimant #4], [Claimant #5 ], [Claimant # 
6], [Claimant #7], [Claimant #8] and [Claimant #9] filed Forms EE-2, claiming survivor benefits 
under Parts B and E of EEOICPA as the children of the employee.  [Claimant #1] filed such a claim on
June 14, 2005, as the spouse of the employee.  The Department of Justice (DOJ) confirmed on January 
11, 2005 that [Claimant #2], [Claimant #3], [Claimant #4], [Claimant #5], [Claimant #6], 
[Claimant #7], [Claimant #8] and[Claimant #9] received, on November 22, 2004, an award under 
Section 5 of the Radiation Exposure Compensation Act (RECA), as the eligible surviving beneficiaries 
of the employee, for the condition of pneumoconiosis.  

Documents, including birth, marriage and death certificates, birth affidavits and a marital status and 
family profile issued by the Navajo Nation, and a decree issued by a judge on December 22, 1978, 
confirmed that [Claimant #2], born on [Date of Birth], [Claimant #3], born on [Date of Birth], 
[Claimant #4], born on [Date of Birth], [Claimant #5], born on [Date of Birth], [Claimant #7], born
on [Date of Birth], [Claimant #8], born on [Date of Birth] and [Claimant #9], born on [Date of 
Birth], are children of the employee.  Another birth certificate states that [Claimant #6] was born on 
[Date of Birth] and that her mother was [Claimant #6’s mother], who is also listed as the mother on 
the birth certificates of [Claimant #7], [Claimant #8] and [Claimant #9].  Subsequently, an obituary 
from a newspaper was submitted which listed [Claimant #6] as a surviving daughter of the employee. 

The death certificate of the employee states that he died on December 1, 1990 and that, at the time of 
his death, he was married to [Claimant #1’s maiden name].  A marriage certificate confirms that 
[Claimant #1’s maiden name] was the name of [Claimant #1] until her marriage to the employee, on 
June 18, 1950.  The death certificate states that the “informant” was [Claimant #2], who, according to 
his birth affidavit, is the son of the employee and [Claimant #1].

The file also includes a Decree of Dissolution of Marriage, concerning the marriage of the employee 
and [Claimant #1].  The Decree states that an “absolute divorce” was “granted to the plaintiff,” 
[Employee], and that this was ordered, on December 22, 1978, by a judge of the Court of the Navajo 
Nation.  A marital status and family profile, issued by the Vital Records and Tribal Enrollment Program
of the Navajo Nation, on January 10, 2002, also stated that the employee and [Claimant #1] were 
divorced on December 22, 1978.

The DOJ submitted a document signed on October 8, 2002 by “[Claimant #1]” on which a box was 



checked indicating that she was not in a legal or common-law marriage to the employee for at least one
year prior to his death.  On August 1, 2005, her representative submitted an undated affidavit signed by 
“[Claimant #1]” stating that she was never divorced from the employee, that she did not knowingly 
check the box on the DOJ document, that she always uses her middle initial ([Middle initial]) when 
signing her name, that she needs translation of all documents into Navajo and that she relied on the 
assistance of the Shiprock Office of the Navajo Uranium Workers in pursuing her claim. 

The case was referred to the Office of the Solicitor and the Solicitor responded with an opinion dated 
December 7, 2005.  The district office then obtained statements from [Claimant #6], [Claimant #7], 
[Claimant #8] and [Claimant #9], confirming that they had not filed for, or received any benefits 
from, a lawsuit or a state workers’ compensation claim, for the employee’s exposure or illness.  On 
April 6, 2006, the district office sent letters to [Claimant #2], [Claimant #3], [Claimant #4] and 
[Claimant #5], asking if they had filed for, or received any benefits from, a lawsuit or a state workers’ 
compensation claim, for the employee’s exposure or illness.  No response to those letters has been 
received. 

On April 11, 2006, the Denver district office issued a recommended decision, concluding that 
[Claimant #1] is not entitled to compensation under Part B of the Act, but that [Claimant #6], 
[Claimant #7], [Claimant #8] and [Claimant #9] were each entitled to $6,250 (1/8th of $50,000) 
under Part B.  The recommended decision also concluded that [Claimant #1], [Claimant #2], 
[Claimant #3] and [Claimant # 4] are not entitled to compensation under part E of the Act, since the 
evidence did not support they are eligible survivors of the employee, as defined in 42 U.S.C. § 
7385s-3.  The recommended decision also described the criteria which have to be met to be considered 
a “covered child” under Part E.  

The recommended decision held in abeyance the claims of [Claimant #2], [Claimant #3], [Claimant 
#4] and [Claimant #5] under Part B, until their response to the inquiry as to whether they had ever 
filed, or received benefits under, a lawsuit or state workers’ compensation claim.  It also stated that 
further development of the evidence must take place before a decision could be issued on the claims of 
[Claimant #5], [Claimant #6], [Claimant #7], [Claimant #8] and [Claimant #9] under Part E.       

On April 21, 2006, the FAB received [Claimant #6]’s, [Claimant #7]’s and [Claimant #8]’s waivers 
of their right to object to the recommended decision.  On June 7, 2006, the FAB received a letter from 
Lorenzo Williams, the representative of [Claimant #1], expressing objections to the recommended 
decision and requesting a hearing.  Mr. Williams submitted another letter, dated July 3, 2006, which 
again stated his objections to the recommended decision, withdrew the request for a hearing and 
requested a review of the written record.   On September 18, 2006, [Claimant #1], through her 
representative, was provided twenty days to submit any additional evidence she wished considered.  No
additional evidence was submitted.  

OBJECTIONS

The letters of objection included numerous allegations of inappropriate conduct by DOJ, DEEOIC, the 
Solicitor, government agencies of the Navajo Nation, the Office of Navajo Uranium Workers and 
[Claimant #1]’s previous representative.  No evidence was submitted confirming that any such 
conduct occurred which would have had any bearing on the outcome of the case.

The basic objection of Lorenzo Williams is that the evidence as to whether [Claimant #1] was married 



to the employee at the time of his death was not properly evaluated.  In particular, he objected that the 
affidavit made by [Claimant #1] on August 1, 2005, indicating that she was never divorced from the 
employee, was not considered.  However, its evidentiary value must be weighed in light of the other 
evidence in the file.  It is true that the employee’s death certificate states that, at that time, he was 
married to [Claimant #1].  However, it also indicates that the information was based solely on 
information received from [Claimant #2].

On the other hand, the document which appears to have been signed by [Claimant #1] on October 8, 
2002 states that she was not married to the employee at the time of his death.  It should be noted that 
another document in the file, her marriage certificate, includes a signature of [Claimant #1] without a 
middle initial.  

Furthermore, an official document was issued by a judge on December 22, 1978 stating that a divorce 
was granted dissolving the marriage of [Claimant #1] and the employee.  A stamp from the clerk of the
court states that the copy in the file is an accurate copy of the document.  Lorenzo Williams, the 
representative of [Claimant #1] has noted that the document incorrectly states that the two were 
married in 1951, rather than 1950, as stated in the marriage certificate, and that there is also a stamp 
indicating the document was “received” in 1991, after the death of the employee.  However, he 
presented no argument or evidence that these facts would in any way invalidate the divorce decree, 
which was ordered and signed by the judge on December 22, 1978.

In addition, the file includes another official document, a marital status and family profile, issued by 
the Vital Records and Tribal Enrollment Program of the Navajo Nation on January 10, 2002, which 
further confirms that [Claimant #1] and the employee were divorced on December 22, 1978.

The probative value of these two official documents far outweigh the unclear and conflicted statements 
from [Claimant #1] and the statement on the death certificate which simply repeated information 
obtained from one of her children with the employee.

Also, it should be noted that the evidence supports that, after December 22, 1978, the employee had at 
least three more children with another woman, [Employee’s second wife].  This does not, in and of 
itself, constitute evidence of the employee’s marital status.  It does, however, lend some credence to the
proposition that the employee no longer considered himself married to [Claimant #1].  

Finally, as the Solicitor noted in the opinion of December 7, 2005, 42 U.S.C. § 7384u provides for 
payment of compensation to an individual “who receives, or has received” an award under section 5 of 
the RECA.  A determination is made by DEEOIC concerning an eligible survivor under that section 
only if all the individuals who received the RECA award are deceased.  Since, in this case, the 
individuals who received the award under section 5 of the RECA are still alive, [Claimant #1] would 
not be eligible for benefits under Part B of the EEOICPA even if it were determined that she was an 
eligible surviving spouse under § 7384u(e).    

Upon review of the case record, the undersigned makes the following:

FINDINGS OF FACT

1.         You all filed claims for benefits under Parts B and E of EEOICPA.



2.         [Claimant #2], [Claimant #3], [Claimant #4], [Claimant #5], [Claimant #6], [Claimant #7], 
[Claimant #8] and [Claimant #9] received compensation for the condition of pneumoconiosis, as 
eligible surviving beneficiaries of the employee, under Section 5 of RECA.

3.         The employee died on December 1, 1990.  At the time of his death, [Claimant #2] was 36 years
old, [Claimant #3] was 28, [Claimant #4] was 26, [Claimant #5] was 19, [Claimant #6] was 11, 
[Claimant #7] was 9, [Claimant #8] was 7 and [Claimant #9] was 6.  [Claimant #2], [Claimant #3] 
and [Claimant #4] were not incapable of self-support when the employee died. 

4.         [Claimant #2], [Claimant #3], [Claimant #4], [Claimant #5], [Claimant #7], [Claimant #8] 
and [Claimant #9] are children of the employee.  

5.         [Claimant #6], [Claimant #7], [Claimant #8] and [Claimant #9] did not receive any 
settlement or award from a lawsuit or state workers’ compensation in connection with the accepted 
exposure or illness.  [Claimant #2], [Claimant #3], [Claimant #4] and [Claimant #5] have not 
confirmed whether or not they received a settlement or award from a lawsuit or state workers’ 
compensation in connection with the accepted exposure or illness.  

6.         [Claimant #1] was married to the employee from June 18, 1950 until December 22, 1978, 
when they were divorced. 

Based on these facts, the undersigned makes the following:     

CONCLUSIONS OF LAW

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision, pursuant to 20 C.F.R. § 30.310.  In reviewing any objections submitted under 20 C.F.R. § 
30.313, the FAB will review the written record, any additional evidence or argument submitted by the 
claimant, and conduct any additional investigation determined to be warranted in the case.  I have 
reviewed the record in this case, including the letters of objection, and must conclude that no further 
investigation is warranted.

The EEOICPA provides, under Part E, for payment of compensation to survivors of covered 
employees.  It specifically states in 42 U.S.C. § 7385s-3 that if “there is no covered spouse. . . payment 
shall be made in equal shares to all covered children who are alive.”  It defines a “covered spouse” as 
“a spouse of the employee who was married to the employee for at least one year immediately before 
the employee’s death,” and a “covered child” as “a child of the employee who, as of the employee’s 
death. . .had not attained the age of 18 years. . .had not attained the age of 23 years and was a full-time 
student who had been continuously enrolled as a full time student. . .since attaining the age of 18 years;
or. . .had been incapable of self-support.”   

For the foregoing reasons, the undersigned finds that the evidence does not support that [Claimant #1] 
was a “covered spouse” or that [Claimant #2], [Claimant #3] or [Claimant #4] were “covered” 
children, and their claims for benefits under Part E of EEOICPA are hereby denied.

The EEOICPA provides, under 42 U.S.C. § 7384u, for payment of compensation in the amount of 
$50,000 to an “individual who receives, or has received, $100,000 under section 5 of the Radiation 
Exposure Compensation Act.”  [Claimant #1] did not receive an award under section 5 of RECA and, 



therefore, she is not entitled to compensation under Part B.  

[Claimant #2], [Claimant #3], [Claimant #4], [Claimant #5], [Claimant #6], [Claimant #7], 
[Claimant #8] and [Claimant #9] did receive an award under section 5 of RECA and, therefore, they 
each have an entitlement to $6,250 ($50,000 divided by 8) under Part B.  Since [Claimant #6], 
[Claimant #7], [Claimant #8] and [Claimant #9] have affirmed that they have not received a payment
from a tort suit for the employee’s exposure, there is no offset to their entitlement, under 42 U.S.C. § 
7385 of the Act, and compensation is hereby awarded to [Claimant #6], [Claimant #7], [Claimant #8]
and [Claimant #9], in the amount of $6,250 each.

When [Claimant #2], [Claimant #3], [Claimant #4] and [Claimant #5] have responded to the inquiry
as to whether they have received a payment from a lawsuit based upon their father’s 
employment-related exposure, decisions will be issued on their claims for compensation under Part B 
of the Act.

Upon further development of the evidence, decisions will be issued on the claims of [Claimant #5], 
[Claimant #6], [Claimant #7], [Claimant #8] and [Claimant #9] for compensation under Part E.       

Washington, DC

Richard Koretz, Hearing Representative

Final Adjudication Branch

Non-claiming individuals

EEOICPA Fin. Dec. No. 47856-2005 (Dep’t of Labor, July 21, 2005)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claims for compensation under §
7384 of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA or the Act).  See 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the Final 
Adjudication Branch accepts and approves your claims for compensation under 42 U.S.C. § 7384.  

STATEMENT OF THE CASE

On August 30, 2001, the employee’s surviving spouse filed a Form EE-2 (Claim for Survivor Benefits 
under the EEOICPA), based on lymphoma and peripheral bronchogenic carcinoma, and on July 24, 
2003, she passed away, and her claim was administratively closed.  On August 7 ([Claimant #1]) and 
September 9 ([Claimant #2], [Claimant #3], and [Claimant #4]), 2003, you filed Forms EE-2 under 
the EEOICPA, based on bronchogenic carcinoma and lymphoma.  

The record includes a Form EE-3 (Employment History Affidavit) that indicates the worker was 
employed by Reynolds Electrical and Engineering Company (REECo) at the Nevada Test Site (NTS) 
intermittently from 1957 to 1978, and that he wore a dosimetry badge.  A representative of the 
Department of Energy confirmed the employee was employed at NTS by REECo intermittently from 
August 23, 1958 to February 4, 1978.  



Medical documentation received included a copy of a Nevada Central Cancer Registry report that 
indicated an aspiration biopsy was performed on February 1, 1978, and it showed the employee was 
diagnosed with primary lung cancer.  A Valley Hospital discharge summary, dated February 4, 1978, 
indicated the employee had a tumor in the right upper lobe of the lung.  The record does not contain 
documentation demonstrating the employee was diagnosed with lymphoma.  

To determine the probability of whether the employee sustained the cancer in the performance of duty, 
the Seattle district office referred your case to the National Institute for Occupational Safety and 
Health (NIOSH) for radiation dose reconstruction in accordance with 20 C.F.R. § 30.115.  The district 
office received the final NIOSH Report of Dose Reconstruction dated April 20, 2005.  See 42 U.S.C. § 
7384n(d).  NIOSH noted the employee had worked at NTS intermittently from August 23, 1958 to 
February 4, 1978.  However, in order to expedite the claim, only the employment from 1966 through 
1970 was assessed.  NIOSH determined that the employee’s dose as reconstructed under the EEOICPA
was 71.371 rem to the lung, and the dose was calculated only for this organ because of the specific 
type of cancer associated with the claim.  NIOSH also determined that in accordance with the 
provisions of 42 C.F.R. § 82.10(k)(1), calculation of internal dose alone was of sufficient magnitude to 
consider the dose reconstruction complete.  Further, NIOSH indicated, the calculated internal dose 
reported is an “underestimate” of the employee’s total occupational radiation dose.  See NIOSH Report
of Dose Reconstruction, pp. 4, 5, 6, and 7.  

Using the information provided in the Report of Dose Reconstruction, the Seattle district office utilized
the Interactive RadioEpidemiological Program (IREP) to determine the probability of causation of the 
employee’s cancer, and reported in its recommended decision that the probability the employee’s lung 
cancer was caused by his exposure to radiation while employed at NTS was at least 50%.  

You provided copies of the death certificates of the employee and his spouse, copies of your birth 
certificates showing you are the natural children of the employee, and documentation verifying your 
changes of names, as appropriate.  

The record shows that you ([Claimant #1], [Claimant #2], [Claimant #3], [Claimant #4]) and 
[Claimant #5] filed claims with the Department of Justice (DOJ) for compensation under the 
Radiation Exposure Compensation Act (RECA).  By letter dated May 20, 2005, a representative of the 
DOJ reported that an award under § 4 of the RECA was approved for you; however, the award was 
rejected by [Claimant #1], [Claimant #2], [Claimant #3], and [Claimant #4].  

On June 14, 2005, the Seattle district office recommended acceptance of your claims for survivor 
compensation for the condition of lung cancer, and denial of your claims based on lymphoma.  

On June 12 ([Claimant #1] and June 20 ([Claimant #2], [Claimant #3], and [Claimant #4]), 2005, 
the Final Adjudication Branch received written notification from you indicating that you waive any 
and all rights to file objections to the recommended decision.  

FINDINGS OF FACT

1. On August 7 ([Claimant #1]) and September 9 ([Claimant #2], [Claimant #3], and [Claimant
#4]), 2003, you filed claims for survivor benefits.  

2. Documentation of record shows that the employee and his surviving spouse have passed away, 



you ([Claimant #1], [Claimant #2], [Claimant #3], and [Claimant #4]) are the children of the
employee, and you are his survivors.  

3. You ([Claimant #1], [Claimant #2], [Claimant #3], and [Claimant #4]) have rejected an 
award of compensation under the Radiation Exposure Compensation Act.  

4. The worker was employed at NTS by REECo, intermittently, from August 23, 1958 to February
4, 1978.  

5. The employee was diagnosed with lung cancer on February 1, 1978.  

6. The NIOSH Interactive RadioEpidemiological Program indicated at least a 50% probability 
that the employee’s cancer was caused by radiation exposure at NTS.  

7. The employee’s cancer was at least as likely as not related to his employment at a Department 
of Energy facility.  

CONCLUSIONS OF LAW

The evidence of record indicates that the worker was employed at NTS by REECo, intermittently, 
from August 23, 1958 to February 6, 1978.  Medical documentation provided indicated the employee 
was diagnosed with lung cancer on February 1, 1978; however, there is no evidence showing the 
employee was diagnosed with lymphoma, and your claims based on lymphoma must be denied.  

After establishing that a partial dose reconstruction provided sufficient information to produce a 
probability of causation of 50% or greater, NIOSH determined that sufficient research and analysis had
been conducted to end the dose reconstruction, and the dose reconstruction was considered complete.  
See 42 C.F.R. § 82.10(k)(1).  

The Final Adjudication Branch analyzed the information in the NIOSH Report of Dose Reconstruction 
and utilized the NIOSH-IREP to confirm the 63.34% probability that the employee’s cancer was caused
by his employment at NTS.  See 42 C.F.R. § 81.20. (Use of NIOSH-IREP).  Thus, the evidence shows 
that the employee’s cancer was at least as likely as not related to his employment at NTS.  

The Final Adjudication Branch notes that, in its Conclusions of Law, the recommended decision 
erroneously indicates the employee, [Employee], is entitled to compensation in the amount of 
$150,000.00; therefore, that Conclusion of Law must be vacated as the employee is deceased.  See 42 
U.S.C. § 7384s(a)(1).  

The Final Adjudication Branch notes that the record shows the employee passed away on February 4, 
1978.  However, his employment history indicates he worked at NTS until February 6, 1978.  
Consequently, for purposes of administration of the Act, his employment is considered to have ended 
on February 4, 1978.  

Based on the employee’s covered employment at NTS, the medical documentation showing his 
diagnosis of lung cancer, and the determination that the employee’s lung cancer was “at least as likely 
as not” related to his occupational exposure at NTS, and thus sustained in the performance of duty, the 
employee is a “covered employee with cancer,” under 42 U.S.C. § 7384l.  See 42 U.S.C. § 7384l(9)(B);



20 C.F.R. § 30.213(b); 42 C.F.R. § 81.2.  Further, as the record indicates there is one other potential 
beneficiary under the EEOICPA, you are each ([Claimant #1], [Claimant #2], [Claimant #3], and 
[Claimant #4]) entitled to survivor compensation under 42 U.S.C. § 7384 in the amount of 
$30,000.00.  As there is evidence that another survivor is a child of the employee, and potentially an 
eligible survivor under the Act, the potential share ($30,000.00) of the compensation must remain in 
the EEOICPA Fund.  See Federal (EEOICPA) Procedure Manual, Chapter 2-200.7c(2) (June 2004).  

Seattle, WA

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch

Parents

EEOICPA Fin. Dec. No. 18528-2006 (Dep’t of Labor, February 8, 2008)
NOTICE OF FINAL DECISION

This is the Notice of Final Decision of the Final Adjudication Branch (FAB) concerning your claim for 
survivor benefits under Part B of the Energy Employees Occupational Illness Compensation Program 
Act of 2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, your 
claim for survivor benefits is accepted. 

STATEMENT OF THE CASE

On January 3, 2002, you filed a claim for survivor benefits under EEOICPA as a surviving parent of 
[Employee].  You claimed the employee was employed by Dow Chemical, Rockwell International and 
EG&G at the Rocky Flats Plant[1] from 1964 to 1966, and from June 1, 1981 to 1993.  The 
Department of Energy verified the employee was employed at the Rocky Flats Plant from September 
17, 1964 to July 25, 1966, and from June 1, 1981 to June 29, 1995.

You claimed the employee was diagnosed with ovarian cancer.  The pathology report of the tissue 
obtained on December 28, 1995 described a diagnosis of moderately differentiated endometrioid-type 
adenocarcinoma of the left ovary.

The employee’s death certificate showed she was born on March 31, 1946; died on January 25, 2001 at 
the age of 54; and was widowed.  The death certificate also listed [Employee’s Spouse] as her spouse; 
[Employee’s Father] as her father; and [Claimant] as her mother.  The death certificate for 
[Employee’s Spouse] showed he died on February 15, 2000, and was married to [Employee] (maiden 
name given).  The employee’s birth and hospital certificates showed [Employee] was born on March 
31, 1946; to [Employee’s Father]and [Claimant].  [Employee’s Father]’s death certificate showed he
died on November 27, 1993.

On December 2, 2002, the district office forwarded a complete copy of the case record to the National 
Institute for Occupational Safety and Health (NIOSH) for reconstruction of the radiation dose the 
employee received in the course of her employment at the Rocky Flats Plant.  On February 17, 2006, a 
final decision was issued under Part B of EEOICPA denying your claim for survivor benefits based on 
a probability of causation of 26.93%, which showed that the employee’s cancer did not meet the 50% 



“at least likely as not” mandated level for compensability.

On August 6, 2007, the Secretary of the Department of Health and Human Services (HHS) designated 
the following classes of employees for addition to the Special Exposure Cohort (SEC):  Employees of 
DOE, its predecessor agencies, or DOE contractors or subcontractors who were monitored or should 
have been monitored for neutron exposures while working at the Rocky Flats Plant in Golden, 
Colorado, for a number of work days aggregating at least 250 work days from April 1, 1952 through 
December 31, 1958 and/or January 1, 1959 through December 31, 1966, or in combination with work 
days within the parameters established for one or more other classes of employees in the Special 
Exposure Cohort.  The SEC designations for these classes became effective on September 5, 2007.

A review of the evidence of record indicates that the employee had a period of employment 
aggregating 250 days during the SEC period (January 1, 1959 through December 31, 1966); was 
monitored for neutron exposures, as her name appears on the Neutron Dose Report (NDR)[2]; and was 
diagnosed with ovarian cancer, a specified cancer, more than five years after her first exposure to 
radiation at the Rocky Flats Plant.  Based on the SEC determinations for certain employees at the 
Rocky Flats Plant, a Director’s Order was issued on December 28, 2007 that vacated the prior decision 
issued under Part B. 

On December 28, 2007, the district office issued a recommended decision to accept your claim for 
survivor benefits under Part B of EEOICPA and referred the case to the FAB for an independent 
assessment of the evidence and a final decision on your claim. 

On January 11, 2008, the FAB received your signed statement certifying that neither you nor the 
employee filed any lawsuits, tort suits, or state workers’ compensation claims; or received any awards 
or benefits related to ovarian cancer; that you have not pled guilty or been convicted of any charges 
connected with an application for or receipt of federal or state workers’ compensation; and the 
employee had no children.

After considering the recommended decision and all evidence in the case, the FAB hereby makes the 
following:

FINDINGS OF FACT

1. On January 3, 2002, you filed a claim for survivor benefits as the surviving parent of 
[Employee].  

2. You are the surviving parent of [Employee], as supported by birth and death certificates. 

3. The employee was employed at the Rocky Flats Plant, a covered DOE facility, from September 
17, 1964 to July 25, 1966, and from June 1, 1981 to June 29, 1995. 

4. Effective September 5, 2007, employees at the Rocky Flats Plant that worked from April 1, 
1952 through December 31, 1958, and/or January 1, 1959, through December 31, 1966, and 
were monitored or should have been monitored for neutron exposure, were added to the SEC. 

5. The employee has a period of employment at the Rocky Flats Plant aggregating 250 days 
during the SEC period, September 17, 1964 through July 25, 1966. 



6. The employee was monitored for neutron dose exposure during the period September 17, 1964 
to July 25, 1966, as confirmed by the NDR. 

7. The employee was diagnosed with ovarian cancer (a specified cancer) on December 28, 1995. 
This diagnosis occurred more than five years after her first exposure to radiation at the Rocky 
Flats Plant. 

8. The evidence of record contains your signed statement certifying that neither you nor the 
employee filed a lawsuit, tort suits, or state workers’ compensation claims; received any awards 
or benefits related to ovarian cancer; that you have not pled guilty or been convicted of any 
charges connected with an application for or receipt of federal or state workers’ compensation; 
and the employee had no children. 

Based on the above-noted findings of fact in this claim, the FAB hereby also makes the following:

CONCLUSIONS OF LAW

Pursuant to the regulations implementing the EEOICPA, a claimant has 60 days from the date of 
issuance of the recommended decision to raise objections to that decision to the FAB.  20 C.F.R § 
30.310(a).  If an objection is not raised during the 60-day period, the FAB will consider any and all 
objections to the recommended decision waived and issue a final decision affirming the district office’s
recommended decision.  20 C.F.R. § 30.316(a).  On January 11, 2008, the FAB received your written 
notification waiving any and all objections to the recommended decision.

Part B of EEOICPA provides benefits for an employee diagnosed with a specified cancer who is a 
member of the SEC if, and only if, that employee contracted the specified cancer after beginning 
employment at a DOE facility.  Such employee is considered “a covered employee with cancer.”  

On August 6, 2007, the Secretary of HHS designated the following classes of employees for addition to
the SEC:  Employees of DOE, its predecessor agencies, or DOE contractors or subcontractors who 
were monitored or should have been monitored for neutron exposures while working at the Rocky Flats
Plant in Golden, Colorado, for a number of work days aggregating at least 250 work days from April 1,
1952 through December 31, 1958 and/or January 1, 1959 through December 31, 1966, or in 
combination with work days within the parameters established for one or more other classes of 
employees in the SEC.  The SEC designations for these classes became effective September 5, 2007. 

The employee is a member of the SEC as designated above and defined by 42 U.S.C. §§ 7384l(14)(C) 
and 7384q of the Act, and has been diagnosed with ovarian cancer, a specified cancer.  The FAB 
concludes that the employee is a “covered employee with cancer” pursuant to the requirements of 42 
U.S.C. § 7384l(9)(A).

You have established that you are the employee’s eligible survivor, pursuant to 42 U.S.C. § 7384s(e)(3)
(C) of the Act.  Therefore, you are entitled to compensation in the amount of $150,000.00, pursuant to 
42 U.S.C. § 7384s(a)(1) and (e)(1)(C). 

Accordingly, your claim for survivor benefits for the employee’s ovarian cancer is approved for 
compensation under Part B of the Act. 



Denver, Colorado

Anna Navarro

Hearing Representative

Final Adjudication Branch

[1] According to the Department of Energy’s (DOE) Office of Worker Advocacy on the DOE website at 
http://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist/showfacility.cfm., the Rocky Flats Plant in Golden, Colorado 
is a covered DOE facility from 1951 to present.

[2] The Rocky Flats Neutron Dosimetry Reconstruction Project (NDRP) was a historical project undertaken to better 
reconstruct neutron dose for workers at the Rocky Flats Plant.  As part of that Project, a list of 5,308 names was compiled.  
Every name on the list represents someone who was monitored for neutron dose.

Reimbursement of deceased employee’s medical expenses

EEOICPA Fin. Dec. No. 59062-2004 (Dep’t of Labor, September 13, 2004)
NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claims for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  For the reasons set forth below, the Final Adjudication Branch accepts and 
approves your claims for survivor compensation for the condition of chronic beryllium disease.  

STATEMENT OF THE CASE

On June 2, 2003, the employee filed a claim for compensation under the EEOICPA based on asbestosis 
and other lung condition.  That claim was recommended for denial by the Seattle district office; 
however, additional medical documentation was received by the Final Adjudication Branch, who 
vacated the recommended decision by Remand Order dated September 8, 2003.  The district office 
performed additional development of the medical evidence and recommended acceptance of the claim 
and medical benefits for chronic beryllium disease and denial of the claim for asbestosis, which was 
affirmed by Final Decision of the Final Adjudication Branch on July 6, 2004.  Before payment could be
issued, however, the employee passed away on June 12, 2004, and the claim was administratively 
closed.  On June 25 ([Claimant 1, Claimant 2, and Claimant 3]) and June 28 ([Claimant 4]), 2004, 
you filed claims for survivor benefits under the EEOICPA based on chronic beryllium disease (CBD).  
A Form EE-3 (Employment History) previously filed by the employee indicated he worked at the Idaho
National Environmental and Engineering Laboratory (INEEL) for Keiser Construction from January 1, 
1954 to August 30, 1954 and for  Phillips Petroleum, Idaho Nuclear, Aerojet General, and EG&G Idaho
from October 1, 1954 to March 1, 1992.  A representative of the Department of Energy (DOE) verified 
the worker’s employment at INEEL from October 7, 1957 to March 2, 1992.  INEEL is recognized as a
covered DOE facility, from 1949 to the present, where the potential for beryllium exposure existed 
throughout the course of its operations because of beryllium use, residual contamination, and 
decontamination activities.  See DOE, Office of Worker Advocacy, Facility List.  

Medical evidence of record includes a chest x-ray and a CT scan, both dated October 13, 1992, that 
indicated the employee had multiple pleural plaques, and a chest x-ray, dated May 1, 2002, that 



indicated emphysematous changes within his lungs, densely calcified pleural plaques on the left lung, 
and scarring and associated bullous changes within the right lung base.  In addition, the record includes
a history of a clinical course of treatment of the employee for asbestosis and chronic obstructive 
pulmonary disease (COPD) dating from October 1992 to March 2003.  The employee’s pulmonary 
function test results, from October 13, 1992, showed an FVC of 3.62 and an FEV1 of 1.57, with an 
FEV1/FVC ratio of 43% before bronchodilators, and an FVC of 4.6 and FEV1 of 1.59 after 
bronchodilators.  The employee’s DLCO was markedly diminished at 11.77 or 35% of predicted.  

District Medical Consultant Robert E. Sandblom, M.D., reviewed the employee’s medical records, in a 
report dated January 5, 2004, and indicated the claimant had chest radiographic (or CT) abnormalities 
characteristic of CBD, restrictive or obstructive lung physiology testing or diffusing lung capacity 
defect, and a clinical course consistent with a chronic respiratory disorder.  

You provided copies of your birth certificates that indicate each of you is the natural child of the 
employee, and copies of the certificates of marriage of [Claimant 1] and [Claimant 4] documenting 
your name changes.  The file also contains a copy of the employee’s certificate of death that indicates 
the employee was widowed when he passed away on June 12, 2004.  

The Seattle district office determined that the employee was a covered beryllium employee as defined 
in § 7384l(7) of the EEOICPA.  See 42 U.S.C. § 7384l(7).  Further, the Seattle district office 
determined that the evidence submitted meets the criteria necessary to establish a diagnosis of chronic 
beryllium disease as defined by § 7384l(13), a covered occupational illness as defined by § 7384l(8)
(B).  See 42 U.S.C. § 7384l(8)(B) and (13).  Also, the district office determined that you are the 
survivors of the employee, as defined by § 7384s(e)(3), and that you are entitled to compensation in the
amount of $37,500.00 each pursuant to §§ 7384s(a)(1) and (e)(1) of the EEOICPA.  See 42 U.S.C. § 
§7384s(a)(1) and (e)(1).  In addition, the district office concluded that you are entitled to 
reimbursement of medical expenses for the employee’s chronic beryllium disease, retroactive to the 
date he filed his claim, June 2, 2003, through June 12, 2004, the date he passed away.  

FINDINGS OF FACT

1. The employee filed a claim for asbestosis and other lung condition, on June 2, 2003. 

2. You filed claims for survivor benefits for chronic beryllium disease on June 25 ([Claimant 1, 
Claimant 2, and Claimant 3]) and June 28 ([Claimant 4]), 2004. 

3. The employee was employed at INEEL, a covered DOE facility, from October 7, 1957 to March
2, 1992.

4. INEEL is recognized as a covered DOE facility, from 1949 to the present, where the potential 
for beryllium exposure existed throughout the course of its operations because of beryllium use,
residual contamination, and decontamination activities.

5. The employee is a covered beryllium employee who worked at INEEL during a period when 
beryllium dust, particles or vapor may have been present.

6. The findings in the medical evidence are consistent with a diagnosis of chronic beryllium 
disease based on the statutory criteria for a  diagnosis before January 1, 1993.



7. The onset of the employee’s chronic beryllium disease on October 13, 1992, occurred after his 
exposure to beryllium in the performance of duty. 

8. The employee passed away on June 12, 2004, and was not survived by a spouse.

9. You are the natural children and survivors of the employee.

CONCLUSIONS OF LAW

On August 20 ([Claimant 4]), August 23 ([Claimant 2 and Claimant 1]), and September 1 
([Claimant 3]), 2004, the Final Adjudication Branch received your written notifications that you waive
any and all rights to file objections to the recommended decision.  

In order to be afforded coverage under § 7384n(a) of the EEOICPA as a “covered beryllium 
employee,” the employee must have worked for a beryllium vendor and sustained occupational 
exposure to beryllium while: 

(1)   employed at a Department of Energy facility; or 

(2)   present at Department of Energy facility, or a facility owned and operated by a beryllium vendor, 
because of employment by the United States, a beryllium vendor, or a contractor or subcontractor of 
the Department of Energy;

during a period when beryllium dust, particles, or vapor may have been present at such a facility.  
Further, the requisite exposure must be shown to have been “in the performance of duty,” which is 
presumed, absent substantial evidence to the contrary.  See 42 U.S.C. § 7384n(a); 20 C.F.R. § 
30.205(1), (2) and (3).  

In addition, there must be medical documentation of the condition in order to be eligible for survivor’s 
benefits based on chronic beryllium disease:  
(B) For diagnoses before January 1, 1993, the presence of—   

(i) occupational or environmental history, or epidemiologic 
evidence of beryllium exposure; and 

(ii) any three of the following criteria:

(I) Characteristic chest radiograph (or computed 
tomography (CT)) abnormalities.
(II) Restrictive or obstructive lung physiology testing or 
diffusing lung capacity defect

(III) Lung pathology consistent with chronic beryllium disease.

(IV) Clinical course consistent with chronic respiratory disorder.

(V) Immunologic tests showing beryllium sensitivity (skin
patch test or beryllium blood test preferred).

See 42 U.S.C. § 7384l(13)(B).  Based on the employee’s covered employment at a DOE facility, he was
exposed to beryllium in the performance of duty.  See 42 U.S.C. § 7384n(a).  



The record contains medical evidence to show a diagnosis of CBD.  Medical reports include a chest 
x-ray and a CT scan that are characteristic of chronic beryllium disease showing that the employee had 
multiple pleural plaques.  The employee also had an abnormal pulmonary function test, and he was 
treated for lung disease over a period of years.  A review of the employee’s medical records by District 
Medical Consultant Robert E. Sandblom, M.D., dated January 5, 2004, indicated the claimant had 
abnormal chest radiographs characteristic of CBD, restrictive or obstructive lung physiology testing or 
diffusing lung capacity defect, and a clinical course consistent with a chronic respiratory disorder.  This
evidence satisfies a required three of five criteria for a diagnosis of chronic beryllium disease before 
January 1, 1993.  See 42 U.S.C. § 7384l(13)(B).  The medical evidence indicates that a diagnosis of 
chronic beryllium disease existed at least by October 13, 1992.  Consequently, the Final Adjudication 
Branch has determined that sufficient evidence of record exists to accept your claims for chronic 
beryllium disease based on the statutory criteria for a diagnosis of chronic beryllium disease before 
January 1, 1993.

The record includes copies of each of your birth certificates indicating you are each a natural child of 
the employee, documentation showing the legal change of names of [Claimant 1] and [Claimant 4], 
and a copy of the employee’s death certificate that indicates he was widowed at the time of his death.  

The employee was a “covered beryllium employee” as defined in § 7384l(7) of the Act, and was 
exposed to beryllium in the performance of duty as defined in § 7384n(a) of the EEOICPA.  See 42 
U.S.C. §§ 7384l(7); 7384n(a).  Further, the medical evidence shows the presence of chronic beryllium 
disease, as provided for in § 7384l(13)(B) of the Act.  See 42 U.S.C. § 7384l(13)(B).  

For the foregoing reasons, the undersigned hereby accepts your claims for chronic beryllium disease.  
You are each entitled to compensation in the amount of $37,500.00 pursuant to § 7384s(e)(A) of the 
Act.  See 42 U.S.C. § 7384s(e)(A).  Further, you are entitled to reimbursement of medical expenses the 
employee may have incurred, retroactive to the date of his application on June 2, 2003, for the 
condition of chronic beryllium disease.  See 42 U.S.C. § 7384t.

Seattle, Washington

James T. Carender

Hearing Representative, Final Adjudication Branch

EEOICPA Fin. Dec. No. 10047228-2008 (Dep’t of Labor, August 28, 2008)
NOTICE OF FINAL DECISION

This decision of the Final Adjudication Branch (FAB) concerns your claim for compensation under the 
Energy Employees Occupational Illness Compensation Program Act of 2000, as amended (EEOICPA), 
42 U.S.C. § 7384 et seq.  For the reasons set forth below, your Part E claim for impairment benefits due
to the employee’s skin cancers has been approved for $40,000.00.  You have also been approved for the
employee’s medical expenses for his skin cancers from the date of the employee’s filing (August 15, 
2001) to the date of his death (January 1, 2006).

STATEMENT OF THE CASE



On August 15, 2001, [Employee], hereinafter referred to as the employee, filed an EE-1 in which he 
claimed for benefits under EEOICPA for basal cell carcinoma (BCC) and a deteriorating liver.  On 
November 26, 2001, the employee filed a Request for Review by Medical Panels/Physician Panel form 
for the same conditions with the Department of Energy (DOE).  A death certificate verifies the 
employee’s death on January 1, 2006.  On January 30, 2006, you filed a Form EE-2 in which you 
claimed for survivor benefits, based on the employee’s BCC of the upper mid-chest, squamous cell 
carcinoma (SCC) in situ of the right sideburn, SCC of the left ear, and pancytopenia.  
In cases where the employee dies due to non-covered illnesses after filing a claim under Part E of 
EEOICPA but before payment is issued, the survivor may elect to receive the amount the employee 
would have received under Part E if he or she had not died prior to payment.  You chose to do so in a 
letter received June 16, 2008.
While the employee did not specifically claim SCC, he did submit evidence supporting the diagnosis of
SCC and a National Institute for Occupational Safety and Health (NIOSH) dose reconstruction was 
begun that incorporated both SCC and BCC prior to his death.  This is sufficient to justify inclusion of 
the SCC in the impairment calculations.
On May 10, 2006, the FAB issued a final decision accepting your Part B claim for BCC of the upper 
chest, BCC of the right sideburn, and SCC in situ of the left helical rim.  The decision found that the 
employee was diagnosed with BCC of the chest on November 23, 1992, BCC of the right sideburn on 
November 8, 1994, and SCC in situ of the left helical rim on January 19, 2000.  The decision found 
that the employee had covered employment at the Oak Ridge Gaseous Diffusion Plant from December 
28, 1945 to January 19, 1976, and at the Paducah Gaseous Diffusion Plant from January 20, 1976 to 
October 31, 1981.  Personnel records verified that the employee worked for DOE contractor Union 
Carbide during his covered employment.
The employee’s death certificate identified the only cause of death as gastrointestinal hemorrhage and a
date of death of January 1, 2006.  The certificate identifies you as the employee’s spouse at the time of 
death.  No evidence was submitted supporting the claimed conditions contributing or causing the 
employee’s death.  A marriage certificate verifies you were married to the employee for more than a 
year prior to his death.
A December 12, 2007 report by a District Medical Consultant (DMC) determined that toxic exposure at
the covered facilities was not a significant factor in aggravating, contributing to, or causing the 
employee’s death.
On June 16, 2008, the district office received your request for an impairment evaluation. Attached to 
the request was medical documentation to assist a DMC in making an impairment evaluation.
The district office received the DMC’s report dated July 25, 2008.  Following review of the medical 
evidence, the DMC calculated the employee’s whole body impairment due to the accepted conditions 
of BCC of the sideburn and chest and SCC of the left ear in accordance with the 5th edition of the 
American Medical Association’s Guides to the Evaluation of Permanent Impairment, and mentioned 
specific tables and page numbers of the Guides in support of the rating.  The DMC also concluded that 
the employee was at maximum medical improvement.  The DMC determined that the employee’s 
whole body rating was 16% for the accepted conditions of three skin cancers.  
On August 8, 2008, the Jacksonville district office issued a recommended decision finding that you are 
entitled to $40,000.00 in benefits for the employee’s 16% whole body impairment due to his accepted 
conditions of BCC of the sideburn and chest and SCC of the left ear.  The total percentage points of 
16% were multiplied by $2,500 to calculate the amount of the award.[1] Attached to the recommended 
decision was a notice of claimant rights, which stated that you had 60 days in which to file an objection
to the recommended decision and/or request a hearing.

On August 15, 2008, the FAB received written notification that you waived any and all objections to 
the recommended decision.  



On August 15, 2008, you indicated that you had not received any settlement or award from a lawsuit or 
workers’ compensation claim in connection with the accepted condition and that you had neither pled 
guilty to nor been convicted of workers’ compensation fraud.

Following an independent review of the evidence in the file, the undersigned hereby makes the 
following:

FINDINGS OF FACT

1. You filed a claim for survivor benefits under Part E of EEOICPA based on BCC of the upper 
mid-chest, SCC in situ of the right sideburn, SCC of the left ear, and pancytopenia. 

2. Your claim for the employee’s BCC of the upper chest, BCC of the right sideburn, and SCC in 
situ of the left helical rim was previously accepted for medical benefits in a final decision issued
by FAB under Part B on May 22, 2006.  The accepted cancer of the sideburn was BCC rather 
than the claimed SCC. 

3. The employee reached maximum medical improvement of his skin cancers at his death. 

4. The DMC calculated a whole body impairment of 16% due to the employee’s skin cancers. 

5. Exposure to a toxic substance at the covered facilities where the employee worked was not a 
significant factor in aggravating, contributing to, or causing the employee’s death.  Also, the 
claimed illnesses did not cause or contribute to the employee’s death. 

6. You were married to the employee for over a year prior to his death and were married to him at 
the time of his death. 

7. You elected to receive the amount the employee would have received under Part E if he had not 
died of a non-covered illness prior to payment. 

Based on the above-noted findings of fact, the FAB hereby makes the following:

CONCLUSIONS OF LAW

The implementing regulations provide that within 60 days from the date the recommended decision is 
issued, the claimant must state, in writing, whether he or she objects to any of the findings of fact 
and/or conclusions of law contained in such decision and whether a hearing is desired.  20 C.F.R. § 
30.310(a).  If the claimant does not file a written statement that objects to the recommended decision 
and/or requests a hearing within the period of time allotted or if the claimant waives any objections to 
the recommended decision, the FAB may issue a decision accepting the recommendation of the district 
office.  20 C.F.R. § 30.316(a).

A determination under Part B that a DOE contractor employee is entitled to compensation under that 
Part for an occupational illness shall be treated for purposes of Part E as a determination that the 
employee contracted that illness through exposure at a DOE facility.  42 U.S.C. § 7385s-4(a).

The term “covered spouse” means a spouse of the employee who was married to the employee for at 



least one year immediately before the employee’s death.  42 U.S.C. § 7385s-3(d)(1).  You are the 
employee’s covered spouse.

In a case in which the employee’s death occurred after the employee applied under Part E and before 
compensation was paid to the employee, and the employee’s death occurred solely from a cause other 
than the covered illness of the employee, the survivor of that employee may elect to receive the amount
of compensation that the employee would have received due to wage-loss and/or permanent 
impairment if the employee’s death had not occurred before compensation was paid to the employee.  
42 U.S.C. § 7385s-1(2)(B).  You chose to receive the amount of impairment benefits the employee 
would have received for his skin cancers.

I conclude that the employee reached maximum medical improvement and that he has been determined
to have had a whole body impairment of 16% as a result of his skin cancers.  The amount of 
impairment benefits payable under Part E for a covered DOE contractor employee is based on a 
determination of the minimum impairment rating of the employee, in accordance with the Guides, 
expressed as a number of percentage points.  The employee receives an amount equal to $2,500.00 
multiplied by the number of percentage points.  42 U.S.C. § 7385s-2(a)(1), (b).

Therefore, I conclude that you are entitled to $40,000 in monetary benefits for the employee’s 16% 
whole body impairment due to his BCC of the upper chest, BCC of the right sideburn, and SCC in situ 
of the left helical rim.  You are also entitled to reimbursement of the employee’s medical expenses for 
his skin cancers from the date of the employee’s filing (August 15, 2001) to the date of his death 
(January 1, 2006).  

Jacksonville, FL

Jeana F. LaRock

Hearing Representative

Final Adjudication Branch

[1]  20 C.F.R. § 30.902 (2008).

Spouse

EEOICPA Fin. Dec. No. 9855-2002 (Dep’t of Labor, August 26, 2002)
NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for benefits is 
denied.

On September 20, 2001, you filed Form EE-2, Claim for Survivor Benefits under the Energy 
Employees Occupational Illness Compensation Program, with the Denver district office.  You stated 
that your husband, [Employee], had died on May 15, 1991 as a result of adenocarcinoma in the liver, 
and that he was employed at a Department of Energy facility. You included with your application, a 



copy of your marriage certificate, [Employee]’s resume/biography, and his death certificate.  You 
submitted a letter dated January 5, 2000, from Allen M. Goldman, Institute of Technology, School of 
Physics and Astronomy, and a packet of information which included the university’s files relating to 
your husband based on your request for his personnel, employee exposure, and medical records.  Also 
submitted was a significant amount of medical records that did establish your husband had been 
diagnosed with adenocarcinoma in the liver.  

On March 1, 2002, Loretta from the Española Resource Center telephoned the Denver district office to 
request the status of your claim.  The claims examiner returned her telephone call on the same date and 
explained the provision in the Act which states that in order to be eligible for compensation, the spouse 
must have been married to the worker for at least one year prior to the date of his death.  Your marriage
certificate establishes you were married on, May 30, 1990.  [Employee]’s death certificate establishes 
he died on May 15, 1991.

On March 5, 2002, the Denver district office issued a recommended decision finding that the evidence 
of record had not established that you were married for one year prior to your husband’s death, and 
therefore you were not entitled to compensation benefits under the EEOICPA.  

Pursuant to § 30.316(a) of the implementing regulations, a claimant has 60 days in which to file 
objections to the recommended decision, as allowed under § 30.310(b) of the implementing regulations
(20 C.F.R. § 30.310(b)).  

On April 12, 2002, the Final Adjudication Branch received a letter from you that stated you objected to 
the findings of the recommended decision.  You requested a hearing and a review of the written record. 
You stated that the original law signed by President Clinton provided you with coverage, but when the 
law changed to include children under 18, the change in the law adversely affected you.  You stated that
you had documents that demonstrated you had a 10-year courtship with your spouse.  You also stated 
you presented testimony as an advocate in Española.  Included with your letter of objection were the 
following documents:

· a copy of Congressman Tom Udall’s “Floor Statement on the Atomic Workers Compensation 
Act”; 

· an e-mail from Bob Simon regarding the inclusion of Los Alamos National Laboratory workers 
in the Senate Bill dated July 5, 2000; 

· an e-mail from Louis Schrank regarding the Resource Center in Española;

·  a “Volunteer Experience Verification Form”, establishing you volunteered as a “Policy Advisor 
and Volunteer Consultant to the Department of Energy, Members of Congress, Congressional 
Committees, and many organizations on critical health issues effecting nuclear weapons workers 
with occupational illnesses”; 

· a transcript of proceedings from the March 18, 2000 Public Hearing in Española , New Mexico;

·  a letter from you to John Puckett, HSE Division Leader, Chairperson, “Working Group Formed 
to Address Issues Raised by Recent Reports of Excess Brain Tumors in the Community of Los 
Alamos” and dated June 27, 1991; 



· a letter to you from Terry L. Thomas, Ph.D., dated July 31, 1991, regarding the epidemiologic 
studies planned for workers at Los Alamos National Laboratory; a memorandum entitled “LANL 
Employee Representative for Cancer Steering Committee”, dated September 25, 1991;

·  a copy of the “Draft Charter of the Working Group to Address Los Alamos Community Health 
Concerns”, dated June 27, 1991; 

· an article entitled “Register of the Repressed: Women’s Voice and Body in the Nuclear Weapons 
Organization”; and 

· a psychological report from Dr. Anne B. Warren; which mentions you and [Employee] had a “10
or 11 year courtship”.

On May 20, 2002, you submitted a copy of the Last Will and Testament of [Employee], wherein he 
“devises to you, his wife, the remainder of his estate if you survive him for a period of seven hundred 
twenty (720) hours.” You stated you believed this provided you with common law marriage rights for 
the 720 hours mentioned in the will.

An oral hearing was held on June 18, 2002 at the One-Stop Career Center in Española, New Mexico. 
You presented additional evidence for consideration that included:  a copy of a house “Inspection 
Report” by Architect Steven G. Shaw, addressed to both you and [Employee], dated August 11, 1989 
(exhibit one); a copy of a Quitclaim Deed (Joint Tenants) for you and [Employee], dated October 27, 
1989 (exhibit two); a Los Alamos County Assessor Notice of Valuation or Tentative Notice of Value 
(undated), for a home on Walnut Street, and addressed to both you and [Employee] (exhibit three); and
a Power of Attorney dated August 5, 1989, between you and [Employee] (exhibit four).

Pursuant to § 30.314(f) of the implementing regulations, a claimant has 30 days after the hearing is 
held to submit additional evidence or argument.  

No further evidence was submitted for consideration within that time period.

Section 30.111(a) of the regulations (20 C.F.R. § 30.111(a)) states that, "Except where otherwise 
provided in the Act and these regulations, the claimant bears the burden of proving by a preponderance 
of the evidence the existence of each and every criterion necessary to establish eligibility under any 
compensable claim category set forth in § 30.110.  Proof by a preponderance of the evidence means 
that it is more likely than not that the proposition to be proved is true.  Subject to the exceptions 
expressly provided in the Act and these regulations, the claimant also bears the burden of providing to 
OWCP all written medical documentation, contemporaneous records, or other records and documents 
necessary to establish any and all criteria for benefits set forth in these regulations."   

The undersigned has carefully reviewed the hearing transcript and additional evidence received at the 
hearing, as well as the evidence of record and the recommended decision issued on March 5, 2002. 

The record fails to establish that you were married to [Employee] one year prior to his death, as 
required by the EEOICPA. The entire record and the exhibits were thoroughly reviewed.  Included in 
Exhibit One, was the August 11, 1989 inspection report of the home located on Walnut Street, a copy of
a bill addressed to both you and [Employee] for the inspection service, and an invoice from A-1 
Plumbing, Piping & Heat dated August 14, 1989.  Although some of these items were addressed to both



you and [Employee], none of the records submitted are sufficient to establish that you were married to 
your husband for one year prior to his death as required under the Act. 42 U.S.C. § 7384s(e)(3)(A).

The evidence entered into the record as Exhibit Two, consists of a Quitclaim Deed dated October 27, 
1989, showing [Employee], a single man, and [Claimant], a single woman living at the same address 
on Walnut Street as joint tenants. Exhibit Three consists of a Notice of Valuation of the property on 
Walnut Street in Los Alamos County and is addressed to both you and [Employee]. Although this 
evidence establishes you were living together in 1989 in Los Alamos County, New Mexico, it is not 
sufficient evidence to establish you were married to your husband for one year prior to his death as 
required under the Act. 42 U.S.C. § 7384s(e)(3)(A).

Exhibit Four consists of a copy of a Power of Attorney between you and [Employee] regarding the real
estate located on Walnut Street. This evidence is not sufficient to establish you were married for one 
year prior to his death. 42 U.S.C. § 7384s(e)(3)(A).

The Act is clear in that it states, “the “spouse” of an individual is a wife or husband of that individual 
who was married to that individual for at least one year immediately before the death of that 
individual.”  

During the hearing you stated that there is a federal law, the Violence Against Women Act, that 
acknowledges significant other relationships and provides protection for a woman regardless of 
whether she is married to her husband one year or not.  You also stated that you believed there was “a 
lack of dialogue” between the RECA program and the EEOICP concerning issues such as yours.  
Additionally, on August 15, 2002, you sent an email to the Final Adjudication Branch.  The hearing 
transcript was mailed out on July 23, 2002.  Pursuant to § 30.314(e) of the implementing regulations, a 
claimant is allotted 20 days from the date it is sent to the claimant to submit any comments to the 
reviewer.  Although your email was beyond the 20-day period, it was reviewed and considered in this 
decision.  In your email you stated the issue of potential common law marriage was raised.  You stated 
that you presented the appropriate documentation that may support a common law marriage to the 
extent permitted by New Mexican law.  You stated that the one-year requirement was adopted from the 
RECA and that you have not been able to determine how DOJ has interpreted this provision.  Also, you
stated that the amendments of December 28, 2001 should not apply to your case because you filed your
claim prior to the enactment of the amendments.  You stated you did not believe the amendments 
should be applied retroactively.

Section 7384s (e)(3)(A), Compensation and benefits to be provided, states: 

The “spouse” of an individual is a wife or husband of that individual who was married to that 
individual for at least one year immediately before the death of that individual.”

Section 7384s(f) states:

EFFECTIVE DATE—This section shall take effect on July 31, 2001, unless Congress otherwise 
provides in an Act enacted before that date.

There is no previous enacted law that relates to compensation under the EEOICPA.  Therefore, the 
amendments apply retroactively to all claimants.



A couple cannot become legally married in New Mexico by living together as man and wife under New
Mexico’s laws.  However, a couple legally married via common law in another state is regarded as 
married in all states.  The evidence of record does not establish you lived with [Employee] in a 
common law state.  Because New Mexico does not recognize common law marriages, the time you 
lived with [Employee] prior to your marriage is insufficient to establish you were married to him for 
one year prior to his death. 

Regarding your reference to the difference between how Native American widows are treated and 
recognized in their marriages, and how you are recognized in your marriage, Indian Law refers 
primarily to that body of law dealing with the status of the Indian tribes and their special relationship to
the federal government.  The existing federal-tribal government-to-government relationship is 
significant given that the United States has a unique legal relationship with Indian tribal governments 
as set forth in the Constitution of the United States, treaties, statutes, Executive Orders, and court 
decisions. Since the formation of the Union, the United States has recognized Indian tribes as domestic 
dependent nations under its protection and has affirmed the Navajo Nation’s sovereignty.  The laws that
apply to the Native Americans do not apply in your case.

The undersigned finds that you have not established you are an eligible survivor as defined in 42 
U.S.C. § 7384s(e)(3)(A).  It is the decision of the Final Adjudication Branch that your claim is denied.

August 26, 2002

Denver, CO

Janet R. Kapsin

Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 30971-2002 (Dep’t of Labor, March 15, 2004)

NOTICE OF FINAL DECISION REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claim for benefits is 
denied.

STATEMENT OF THE CASE

On June 10, 2002, you filed a Claim for Survivor Benefits under the EEOICPA, form EE-2, with the 
Denver district office, as the spouse of the employee, for multiple myeloma.  You indicated on the EE-3
form that your husband was employed by the U.S. Coast and Geodetic Survey at various locations, 
including the Nevada Test Site, from early 1951 to December 1953.  

You also submitted marriage certificate and death certificates establishing that you were married to the 
employee from March 7, 1953 until his death on November 5, 1999, tax forms confirming his 



employment with the U.S. Coast and Geodetic Survey in 1951 and 1952 and a document from the 
Nevada Field Office of the Department of Energy (DOE) indicating that they had records of your 
husband having been exposed to radiation in 1951 and 1952.  Additionally, you submitted a document 
stating that your claim under the Radiation Exposure Compensation Act had been approved in the 
amount of $75,000; you stated that you had declined to accept the award and that was confirmed by a 
representative of the Department of Justice on August 12, 2002.

On July 1, 2002, you were informed of the medical evidence needed to support that your husband had 
cancer.  You submitted records of medical treatment, including a pathology report of April 19, 1993, 
confirming that he was diagnosed with multiple myeloma.    

On July 22, 2002, a DOE official stated that, to her knowledge, your husband’s employers were not 
Department of Energy contractors or subcontractors.  On July 29, 2002, you were advised of the type 
of evidence you could submit to support that your husband had employment which would give rise to 
coverage under the Act, and given 30 days to submit such evidence.  You submitted statements from 
co-workers confirming that he did work at the Nevada Test Site for a period from October to December
1951 and again for a few weeks in the spring of 1952.  

On August 29, 2002, the district office issued a recommended decision that concluded that you were 
not entitled to compensation benefits because the evidence did not establish that your husband was a 
covered employee. 

By letter dated September 20, 2002, your representative objected to the recommended decision, stating 
that your husband was a covered employee in that he worked at the Test Site while employed by the 
U.S. Coast and Geodetic Survey, which was a contractor of the Atomic Energy Commission (AEC), a 
predecessor agency of the DOE.  The representative also submitted documents which indicated that the
U.S. Coast and Geodetic Survey performed work, including offering technical advice and conducting 
surveys, for other government agencies, including the AEC and the military, and that it was covered by 
a cooperative agreement between the Secretary of Commerce and the Secretary of the Army.  On April 
1, 2003, the case was remanded to the district office for the purpose of determining whether your 
husband’s work at the Nevada Test Site was performed under a “contract” between the DOE and the 
U.S. Coast and Geodetic Survey.

The documents submitted by your representative were forwarded to the DOE, which responded on May
28, 2003 that dosimetry records existed for your husband “showing that he was with the USC&GS but 
after further research it was established that the USC&GS was in fact not a contractor or subcontractor 
of the AEC during those years.”  The documents were also reviewed by the Branch of Policy, 
Regulations and Procedures in our National Office.  On November 7, 2003, the district office issued a 
recommended decision to deny your claim.  The decision stated that the evidence submitted did not 
support that the U.S. Coast and Geodetic Survey was a contractor of the DOE at the Nevada Test Site, 
and, concluded that you were not entitled to benefits under § 7384s of the EEOICPA as your husband 
was not a covered employee under § 7384l.  42 U.S.C. §§ 7384l and 7384s. 

In a letter dated January 7, 2004, your representative objected to the recommended decision.  He did 
not submit additional evidence but did explain why he believes the evidence already submitted was 
sufficient to support that your husband was a covered employee under the Act.  Specifically, he stated 
that the evidence supported that your husband worked at the Nevada Test Site in 1951 and 1952 in the 
course of his employment with the U.S. Coast and Geodetic Survey, an agency which was performing a



survey at the request of the AEC, and that the latter agency issued him a badge which established that 
he was exposed to radiation while working there.  He argued that one must reasonably conclude from 
these facts that his work at the Nevada Test Site did constitute covered employment under the 
EEOICPA.  

FINDINGS OF FACT

You filed a claim for survivor benefits under the EEOICPA on June 10, 2002.

You were married to the employee from March 7, 1953 until his death on November 5, 1999.

Medical records, including a pathology report, confirmed he was diagnosed with multiple myeloma in 
April 1993.

In the course of his employment by the U.S. Coast and Geodetic Survey, your husband worked, and 
was exposed to radiation, at the Nevada Test Site, a DOE facility.  

The evidence does not support, and the Department of Energy has denied, that the U.S. Coast and 
Geodetic Survey was a contractor of the DOE at the time your husband worked at the Nevada Test Site.

CONCLUSIONS OF LAW

A claimant who receives a recommended denial from the district office is entitled to file objections to 
the decision, pursuant to 20 C.F.R. § 30.310.  The same section of the regulations provides that in filing
objections, the claimant must identify his objections as specifically as possible.  In reviewing any 
objections submitted, under 20 C.F.R. § 30.313, the Final Adjudication Branch will review the written 
record, any additional evidence or argument submitted by the claimant, and conduct any additional 
investigation determined to be warranted in the case.  I have reviewed the record in this case and your 
representative’s letter of January 2, 2004 and must conclude that no further investigation is warranted.

The purpose of the EEOICPA, as stated in its § 7384d(b), is to provide for “compensation of covered 
employees and, where applicable, survivors of such employees, suffering from illnesses incurred by 
such employees in the performance of duty for the Department of Energy and certain of its contractors 
and subcontractors.”  42 U.S.C. § 7384d(b).   

A “covered employee with cancer” includes, pursuant to § 7384l(9)(B) of the Act, an individual who is 
a “Department of Energy contractor employee who contracted…cancer after beginning employment at 
a Department of Energy facility.”  Under § 7384l(11), a “Department of Energy contractor employee” 
may be an individual who “was employed at a Department of energy facility by…an entity that 
contracted with the Department of Energy to provide management and operating, management and 
integration, or environmental remediation at the facility; or…a contractor or subcontractor that 
provided services, including construction and maintenance, at the facility.”  42 U.S.C. § 7384l(9)(B),
(11).

EEOICPA Bulletin NO. 03-26 states that “a civilian employee of a state or federal government agency 
can be considered a ‘DOE contractor employee’ if the government agency employing that individual is 
(1) found to have entered into a contract with DOE for the accomplishment of…services it was not 
statutorily obligated to perform, and (2) DOE compensated the agency for that activity.”  The same 



Bulletin goes on to define a “contract” as “an agreement that something specific is to be done in return 
for some payment or consideration.”     

Section 30.111(a) states that “Except where otherwise provided in the Act and these regulations, the 
claimant bears the burden of proving by a preponderance of the evidence the existence of each and 
every criterion necessary to establish eligibility under any compensable claim category set forth in § 
30.110.”  20 C.F.R.  § 30.111(a).

As noted above, the evidence supports that your husband was exposed to radiation while working for 
the U.S. Coast and Geodetic Survey at the Nevada Test Site in late 1951 and early 1952, that he was 
diagnosed with multiple myeloma in April 1993, and that you were married to him from March 7, 1953
until his death on November 5, 1999.  

It does not reasonably follow from the evidence in the file that his work at the Nevada Test Site must 
have been performed under a “contract” between the U.S. Coast and Geodetic Survey and the AEC.  
Government agencies are not private companies and often cooperate with and provide services for 
other agencies without reimbursement.  The DOE issued radiation badges to military personnel, 
civilian employees of other government agencies, and visitors, who were authorized to be on a site but 
were not DOE employees or DOE contractor employees.  No evidence has been submitted that your 
husband’s work at the Nevada Test Site was pursuant to a “contract” between the U.S. Coast and 
Geodetic Survey and the AEC and the DOE has specifically denied that his employing agency was a 
contractor or subcontractor at that time.  Therefore, there is no basis under the Act to pay compensation
benefits for his cancer.

For the foregoing reasons, the undersigned must find that you have not established your claim for 
compensation under the EEOICPA and hereby denies that claim.

Washington, DC

Richard Koretz

Hearing Representative

EEOICPA Fin. Dec. No. 44377-2004 (Dep’t of Labor, October 6, 2005)
NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is a decision of the Final Adjudication Branch concerning your claims for compensation under the 
Energy Employees Occupational Illness Compensation Program Act of 2000, as amended.  42 U.S.C. §
7384 et seq.

STATEMENT OF THE CASE

You each filed a Form EE-2, Claim for Survivor Benefits, for the bladder cancer of your late husband 
and father, [Employee], hereinafter referred to as “the employee.”  
On the Form EE-3, Employment History, you stated the employee was employed as a pipefitter with 
several sub-contractors in Oak Ridge, Tennessee, at the K-25 gaseous diffusion plant, Y-12 plant, and 
Oak Ridge National Laboratory (X-10) with no listed dates other than at least 3 years at K-25 and 
several years at Y-12; and in Paducah, Kentucky, at the gaseous diffusion plant for 3-4 months in the 



1950s.  The evidence of record establishes that the employee worked at the K-25 gaseous diffusion 
plant (GDP) for Rust Engineering from 1975 to 1978, along with other periods of employment for 
various contractors at each of the Oak Ridge plants.

On the Forms EE-2, you indicated the employee was a member of the Special Exposure Cohort (SEC). 
To qualify as a member of the SEC, the following requirements must be satisfied: 

(A) The employee was so employed for a number of work days aggregating at least 250 work 
days before February 1, 1992, at a gaseous diffusion plant located in Paducah, Kentucky, 
Portsmouth, Ohio, or Oak Ridge, Tennessee, and, during such employment -

(i) was monitored through the use of dosimetry badges for exposure at the 
plant of the external parts of employee’s body to radiation; or

(ii) worked on a job that had exposures comparable to a job that is or was 
monitored through the use of dosimetry badges.  42 U.S.C. § 7384l(14)(A).

The employee worked at the K-25 gaseous diffusion plant (GDP) for intermittent periods from at least 
1975 to 1978.  For SEC purposes, the employee is shown to have worked more than 250 work days 
prior to February 1, 1992, and was monitored through the use of dosimetry badge number [Number 
Deleted].  Therefore, the employment meets the criteria for inclusion in the SEC.  42 U.S.C. § 
7384l(14).

The medical evidence establishes the employee was diagnosed with bladder cancer on January 21, 
1992.  Bladder cancer is a specified cancer as defined by the Act and implementing regulations, if onset
is at least five years after first radiation exposure.  42 U.S.C § 7384l(17), 20 C.F.R. § 30.5(ff).  

In support of your claim for survivorship, you ([Employee’s Spouse/Claimant #1]) submitted your 
marriage certificate which states that you married the employee on September 10, 1994, and the 
employee’s death certificate, which states that you were married to the employee on the date of his 
death, October 31, 1996.  

In support of your claims for survivorship, the living children of the employee submitted birth 
certificates and marriage certificates.  

On April 26, 2005, the Jacksonville district office issued a recommended decision[1], concluding that 
the living spouse is the only entitled survivor and is entitled to survivor benefits in the amount of 
$150,000 for the employee’s bladder cancer.  The district office recommended denial of the claims of 
the living children.

Attached to the recommended decision was a notice of claimant rights, which stated that claimants had 
60 days in which to file an objection to the recommended decision and/or request a hearing.  These 60 
days expired on June 25, 2005.  On May 5, 2005, the Final Adjudication Branch received written 
notification that [Employee’s Spouse] waived any and all objections to the recommended decision.
 On May 27, 2005, the Final Adjudication Branch received an objection to the recommended decision 
and request for an oral hearing signed by all the living children.  The hearing was held by the 
undersigned in Oak Ridge, Tennessee, on August 2, 2005.  [Claimant #2], [Claimant #4], [Claimant 
#3], and [Claimant #7] were duly affirmed to provide truthful testimony.



OBJECTIONS

In the letter of objection, you stated that you believe the rules and regulations governing the Act are 
contradictory.  You also stated you believe your privacy rights have been violated under the Privacy Act
of 1974.  During the hearing, you stated that the pre-marital agreement, which you believe is valid 
under the rules of the State of Tennessee, should be recognized by the Federal government; that the 
employee’s will should take precedence over the way the Act breaks down survivor entitlement; that 
the documentation you gathered was used to benefit [Employee’s Spouse] without her having to do 
anything and that the documentation you gathered should have been maintained for your benefit only; 
and that new information concerning the survivorship amendment to the Act in December 2002 should 
have been forwarded to all claimants, since you were basing your actions on a pamphlet released in 
August of 2002.  You were provided with a copy of the Privacy Act of 1974 which includes instructions
on filing a claim under that Act.  

In accordance with §§ 30.314(e) and (f) of the implementing regulations, a claimant is allowed thirty 
days after the hearing is held to submit additional evidence or argument, and twenty days after a copy 
of the transcript is sent to them to submit any changes or corrections to that record.  20 C.F.R. §§ 
30.314(e), 30.314(f).  By letters dated August 23, 2005, the transcript was forwarded to you.  On 
September 15, 2005, the Final Adjudication Branch received a letter from [Claimant #2], clarifying 
statements made during the hearing.

The law, as written and amended by Congress, establishes the precedence of survivors in each section 
of the Act and the apportionment of any lump-sum compensation.  Section 7384s(e) of the Act (also 
known as Part B) explains who is entitled to compensation if the covered employee is deceased:

(e)  PAYMENTS IN THE CASE OF DECEASED PERSONS—(1)  In the case of a covered employee 
who is deceased at the time of payment of compensation under this section, whether or not the death is 
the result of the covered employee’s occupational illness, such payment may be made only as follows:

(A)  If the covered employee is survived by a spouse who is living at the time of 
payment, such payment shall be made to such surviving spouse.

(B)  If there is no surviving spouse described in subparagraph (A), such payment shall 
be made in equal shares to all children of the covered employee who are living at the 
time of payment.

(C)  If there is no surviving spouse described in subparagraph (A) and if there are no 
children described in subparagraph (B), such payment shall be made in equal shares to 
the parents of the covered employee who are living at the time of payment.

(D)  If there is no surviving spouse described in subparagraph (A), and if there are no 
children described in subparagraph (B) or parents described in subparagraph (C), such 
payment shall be made in equal shares to all grandchildren of the covered employee 
who are living at the time of payment.

(E)  If there is no surviving spouse described in subparagraph (A), and if there are no 
children described in subparagraph (B), parents described in subparagraph (C), or 
grandchildren described in subparagraph (D), then such payment shall be made in equal 



shares to the grandparents of the covered employee who are living at the time of 
payment.

(F)  Notwithstanding the other provisions of this paragraph, if there is— 

(i)  a surviving spouse described in subparagraph (A); and

(ii)  at least one child of the covered employee who is living and a minor at the 
time of payment and who is not a recognized natural child or adopted child of 
such surviving spouse, then half of such payment shall be made to such 
surviving spouse, and the other half of such payment shall be made in equal 
shares to each child of the covered employee who is living and a minor at the 
time of payment.  42 U.S.C. § 7384s(e).

Section 7384s(e)(3)(B) of the Act explains that a “child” includes a recognized child, a stepchild who 
lived with an individual in a regular parent-child relationship, and an adopted child.  42 U.S.C. §§ 
7384s(e)(3)(B).

The Office of the Solicitor provided an opinion, dated December 1, 2004, concerning the pre-nuptial 
agreement signed on September 9, 1994, by the employee and [Employee’s Spouse].  In that opinion, 
the Solicitor determined that a widow with a valid claim under the Act is not bound by an otherwise 
legally valid agreement, such as a pre-nuptial agreement or a will, in which she promised to forego that
award.  The opinion did not contain a ruling on the validity of the pre-nuptial agreement itself; only 
that the Energy Employees Occupational Illness Compensation Program Act specifically maintains that
a beneficiary cannot be deprived of an award that he or she is entitled to under the statute.  

FINDINGS OF FACT

1.  You each filed a Form EE-2, Claim for Survivor Benefits.

2.  The employee was diagnosed with bladder cancer on January 21, 1992.

3.  The employee was employed at the K-25 gaseous diffusion plant (GDP) for intermittent periods 
from at least 1975 to 1978 and was monitored through the use of dosimetry badge number [Number 
Deleted].

4.  The employee is a member of the Special Exposure Cohort.  

5.  The employee’s bladder cancer is a specified cancer.

6.  [Employee’s Spouse] was the employee’s spouse at the time of his death and at least one year prior.

7.  On April 26, 2005, the Jacksonville district office issued a recommended decision. 

8.  On May 5, 2005, the Final Adjudication Branch received written notification that [Employee’s 
Spouse] waived any and all objections to the recommended decision. 

9.  The Final Adjudication Branch received a letter of objection from [Claimant #2], [Claimant #3], 



[Claimant #4], [Claimant #5], [Claimant #6], and [Claimant #7], and a hearing was held on August 
2, 2005.

CONCLUSIONS OF LAW

The undersigned has reviewed the record and the recommended decision dated April 26, 2005 and 
concludes that the employee is a member of the Special Exposure Cohort, as defined by the Act, and 
that the employee’s bladder cancer is a specified cancer, as defined by the Act and implementing 
regulations.  42 U.S.C. §§ 7384l(14)(A), 7384l(17), 20 C.F.R. § 30.5(ff).

I find that the recommended decision is in accordance with the facts and the law in this case, and that 
[Employee’s Spouse], the eligible living spouse, is entitled to survivor benefits in the amount of 
$150,000 for the employee’s bladder cancer, pursuant to the Act.  42 U.S.C. §§ 7384s(a).  I also find 
that [Claimant #2], [Claimant #3], [Claimant #4], [Claimant #5], [Claimant #6], and [Claimant #7]
are not eligible survivors under the Act, and your claims for compensation are denied. 

Jacksonville, FL

Sidne M. Valdivieso

Hearing Representative

[1] A previous recommended decision, dated March 4, 2004, was remanded on October 6, 2004 by the Final Adjudication 
Branch for a legal opinion concerning a pre-nuptial agreement signed by the employee and spouse.

EEOICPA Fin. Dec. No. 53272-2004 (Dep’t of Labor, March 31, 2004)
NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  Upon a careful review of the facts and an independent review of the record, the 
Final Adjudication Branch concludes that the evidence of record is insufficient to allow compensation 
under the Act.  Accordingly, your claim for benefits is denied. 

STATEMENT OF THE CASE

On June 27, 2002, the Final Adjudication Branch issued a Final Decision concluding that [Employee] 
(the employee) was a covered employee with chronic silicosis as defined in § 7384r of the Act (and 
therefore entitled to compensation in the amount of $150,000), and that he was entitled to medical 
benefits related to chronic silicosis retroactive to September 17, 2001, pursuant to § 7384t of the Act.  
See 42 U.S.C. § 7384t.  Payment of compensation was processed on July 25, 2002.  The Final 
Adjudication Branch also denied the employee’s claims based on chronic beryllium disease and 
asbestosis.   

On January 20, 2004, you filed a Form EE-2 (Claim for Survivor Benefits Under EEOICPA) seeking 
compensation as the spouse of the employee.  

On March 11, 2004, the Seattle district office recommended denial of your claim for benefits.  The 
district office concluded that the employee’s acceptance of compensation in the amount of $150,000 



pursuant to § 7384s(a)(1) of the Act, was in full satisfaction of all claims of or on behalf of the 
employee against the United States, a Department of Energy contractor or subcontractor, beryllium 
vendor or atomic weapons employer, or against any person with respect to that person’s performance of
a contract with the United States, that arise out of an exposure referred to in § 7385 of the Act.  See 42 
U.S.C. §§ 7384s(a)(1), 7385b.  

On March 29, 2004, the Final Adjudication Branch received written notification from you indicating 
that you waive any and all rights to file objections to the recommended decision.

FINDINGS OF FACT

1. On September 17, 2001, the employee filed a claim for benefits under the EEOICPA based, in part, 
on the condition of chronic silicosis.  

2. On June 27, 2002, the Final Adjudication Branch accepted the employee’s claim for chronic silicosis,
and determined that he was entitled to compensation in the amount of $150,000 and medical benefits 
related to the treatment of chronic silicosis retroactive to September 17, 2001.

3. Payment of compensation in the amount of $150,000 was tendered on July 25, 2002.  

4. On January 20, 2004, you filed a claim for survivor benefits.

CONCLUSIONS OF LAW

Section 7384s(a)(1) of the Act specifically provides that “[A] covered employee, or the survivor of that 
covered employee if the employee is deceased, shall receive compensation for the disability or death of
that employee from that employee’s occupational illness in the amount of $150,000.”  See 42 U.S.C. 
§ 7384s(a)(1).  The record in this case shows that, on July 25, 2002, the employee was issued 
compensation in the amount of $150,000 based on his diagnosis of chronic silicosis, a covered 
occupational illness under the Act.  

Further § 7385b provides that the one-time payment under the Act is a full settlement of an EEOICPA 
claim:  

The acceptance by an individual of payment of compensation under Part B of this subchapter with 
respect to a covered employee shall be in full satisfaction of all claims of or on behalf of that individual
against the United States, against a Department of Energy contractor of subcontractor, beryllium 
vendor or atomic weapons employer, or against any person with respect to that person’s performance of
a contract with the United States, that arise out of an exposure referred to in section 7385 of this title.  

42 U.S.C. § 7385b.  

Since you are claiming eligibility as the surviving spouse of an employee who previously received 
$150,000 under the EEOICPA, no additional compensation is available to you.  Therefore, your claim 
must be denied.

For the above reasons, the Final Adjudication Branch concludes that the evidence of record does not 
allow compensation under the Act.  Accordingly, your claim for benefits is denied.



Seattle, Washington

Julie L. Salas

Hearing Representative, Final Adjudication Branch

EEOICPA Fin. Dec. No. 55875-2004 (Dep’t of Labor, November 15, 2005)
NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch concerning your claims for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, the Final Adjudication 
Branch accepts [Claimant #1/Employee’s Spouse’s] claim for compensation under 42 U.S.C. § 7384 
and denies [Claimant #2’s], [Claimant #3’s] and [Claimant #4’s] claims for compensation under 42 
U.S.C. § 7384.

STATEMENT OF THE CASE

On March 22, 2004, [Claimant #2] filed a Form EE-2 (Claim for Survivor Benefits under EEOICPA) 
claiming benefits as a surviving child of [Employee].  On March 29, 2004, [Employee’s Spouse] filed 
a Form EE-2 claiming benefits as the surviving spouse of [Employee].

[Claimant #2] claimed that her father had been diagnosed with leukemia, melanoma (skin cancer) and 
prostate cancer.  [Employee’s Spouse] claimed that her husband had been diagnosed with lymphoma, 
hairy cell leukemia, basal and squamous cell cancer, and b-cell lymphoma.  The medical evidence of 
record includes several pathology reports which diagnose various squamous cell cancers of the skin.  A 
pathology report dated January 29, 1997, presents a diagnosis of malignant lymphoma, diffuse, large 
cell type, and subsequent records support that diagnosis.  A reference is noted regarding a history of 
hairy cell leukemia in September 1994.

A copy of a marriage certificate shows that [Employee’s Spouse’s previous name] and [Employee] 
were wed on June 16, 1986.  This document indicates that both parties were widowed at the time of 
marriage and that [Employee’s Spouse’s previous name] parents’ last name was [Employee’s 
Spouse’s maiden name].  A copy of the employee’s death certificate shows that he died on September 
15, 1997, and identifies [Employee’s Spouse’s maiden name] as his surviving spouse.  A copy of a 
death certificate for [Employee’s Spouse’s first husband] shows that he died on October 7, 1984, and 
identifies [Employee’s Spouse’s previous name] as his surviving spouse.  A copy of a birth certificate 
identifies [Claimant #2’s maiden name] as the child of [Employee] and a copy of a marriage 
certificate establishes the change of her last name to [Claimant #2’s married name].  [Claimant #3] 
and [Claimant #4] also provided their birth certificates showing [Employee] as their father.  
[Claimant #4] provided a marriage certificate showing her change in surname from [Claimant #4’s 
maiden name] to [Claimant #4’s married name].

[Employee’s Spouse] provided a Form EE-3 (Employment History) in which she states that her 
husband worked as a pipefitter for Grinnell at the Portsmouth Gaseous Diffusion Plant (GDP) in 
Portsmouth, OH, from 1953 to 1955.  [Claimant #2] provided an employment history in which she 
states that her father worked as a pipefitter for Grinnell and Myer Brothers at the Portsmouth GDP in 
Piketon, OH.  She indicates that she does not know the dates of employment.  Neither claimant 



indicates that the employee wore a dosimetry badge.  The Portsmouth GDP in Piketon, OH, is 
recognized as a covered DOE facility from 1954 to July 28, 1998; from July 29, 1998 to the present for
remediation; and from May 2001 to the present in cold standby status.  See DOE Worker Advocacy 
Facility List.

An affidavit was provided by Allen D. Volney, a work associate, who reports that [Employee] was 
employed by the Grinnell Corp at the Portsmouth GDP as a pipefitter from 1953 to 1955 and that he 
worked with the employee at that location during that time period.

An itemized statement of earnings from the Social Security Administration (SSA) shows that the 
employee was paid wages by the Blaw-Knox Company and by the ITT Grinnell Corp. during the fourth
quarter (October to December) of 1953, and by the ITT Grinnell Corp. beginning in the first quarter 
(January to March) of 1954 and ending in the third quarter (July to September) of 1955.  This is 
because the maximum taxable earnings were met for the year during that quarter.

The DOE was unable to confirm the reported employment.  However, they provided a personnel 
clearance master card documenting that [Employee] was granted a security clearance with Blaw-Knox 
(Eichleay Corp.) and (Peter Kiewit Sons Co.) on January 8, 1954.  No termination date is shown.

On April 8, 2004, the district office received a copy of an ante-nuptial agreement, signed by 
[Employee] and [Employee’s Spouse’s previous name] on June 9, 1968, which was recorded in the 
office of the County Clerk for Pike County, Kentucky, on June 10, 1986.  In pertinent part, that 
document states that “each party hereby releases and discharges completely and forever, the other from.
. .benefits or privileges accruing to either party by virtue of said marriage relationship, or otherwise, 
and whether the same are conferred by statutory law or the commonlaw of Kentucky, or any other state 
or of the United States.  It is the understanding between the parties that this agreement, except as 
otherwise provided herein, forever and completely adjusts, settles, disposes of and completely 
terminates any and all rights, claims, privileges and benefits that each now has, or may have reason to 
believe each has against the other, arising out of said marriage relationship or otherwise, and whether 
the same are conferred by the laws of the Commonwealth of Kentucky, of any other state, or of the 
United States, and which are now, or which may hereafter be, in force or effect.”

In a letter dated April 12, 2004, the district office advised [Claimant #2] that a review of the rules and 
regulations of this program found them to be silent with regard to a “pre-nuptial agreement.”  The letter
further stated that adult children may be eligible for compensation as survivors if there is no surviving 
spouse of the employee.

On May 6, 2004, the Cleveland district office issued a recommended decision concluding that 
[Employee] is a DOE contractor employee as defined by 42 U.S.C. § 7384l(11)(B)(ii) and a member of
the Special Exposure Cohort (SEC), as defined by 42 U.S.C. § 7384l(14), who was diagnosed with 
malignant lymphoma, which is a specified cancer under 42 U.S.C. § 7384l(17).  For those reasons the 
district office concluded that [Employee’s Spouse], as his surviving spouse, is entitled to 
compensation in the amount of $150,000, pursuant to 42 U.S.C. § 7384s.  The district office also 
concluded that [Claimant #2] is not entitled to compensation as a surviving child, because the 
employee is survived by a spouse.  See 42 U.S.C. § 7384s(e)(1)(A).  The district office also stated that 
Grinnell Corp. is a known subcontractor to Peter Kiewit Son’s Co. at the Portsmouth facility in the 
1950s.



On June 18, 2004, the Final Adjudication Branch (FAB) received a letter of objection from [Claimant 
#2].  [Claimant #2] stated that she believes that [Employee’s Spouse] gave up any rights to any 
benefits based on the ante-nuptial agreement and that the benefits granted to [Employee’s Spouse] by 
the May 6, 2004, recommended decision should be awarded to the surviving children.

On June 21, 2004, the FAB received a letter from the authorized representative of the three 
children/claimants objecting to the recommended decision of May 6, 2004, on behalf of each of them.  
On June 22, 2004, the FAB advised the representative that [Claimant #4] and [Claimant #3] had not 
filed claims for benefits and that only claimants who had been issued a recommended decision may 
object to such a decision.  On July 2, 2004, the FAB received a letter from the authorized representative
of [Claimant #3] and [Claimant #4] to the effect that they were claiming entitlement to benefits under 
the EEOICPA as surviving children of [Employee].  On July 6, 2004, the FAB received a copy of a 
death certificate which shows that [Employee’s first wife] died on March 13, 1985, and identifies 
[Employee] as her surviving spouse.  On July 23, 2004, the FAB issued a remand order which vacated 
the recommended decision and returned the case to the district office to adjudicate the new claims, to 
include any additional development which might be warranted, and to issue a new recommended 
decision to all claimants.

On August 16, 2004, [Claimant #3]  and [Claimant #4]  filed Forms EE-2 (Claim for Survivor 
Benefits under EEOICPA) claiming benefits as surviving children of [Employee].  Both claimants state
that the employee had been diagnosed with leukemia, myeloma, and lymphoma.

On August 20, 2004, the Cleveland district office issued a recommended decision concluding that 
[Employee] is a DOE contractor employee as defined by 42 U.S.C. § 7384l(11)(B)(ii) and a member of
the Special Exposure Cohort (SEC), as defined by 42 U.S.C. § 7384l(14), who was diagnosed with 
malignant lymphoma, which is a specified cancer under 42 U.S.C. § 7384l(17).  For those reasons the 
district office concluded that [Employee’s Spouse], as his surviving spouse, is entitled to 
compensation in the amount of $150,000, pursuant to 42 U.S.C. § 7384s.  The district office also 
concluded that [Claimant #2], [Claimant #3], and [Claimant #4] are not entitled to compensation as 
surviving children, because the employee is survived by a spouse.  See 42 U.S.C. § 7384s(e)(1)(A).  
The district office also finds that [Employee] was employed by Grinnell Corp. as a DOE subcontractor 
employee from September 1, 1954, to December 31, 1955.

On August 27, 2004, the FAB received written notification that [Employee’s Spouse] waives any and 
all rights to file objections to the recommended decision.  On September 17, 2004, the FAB received a 
letter from [Claimant #4] objecting to the award of benefits to [Employee’s Spouse].  On October 19, 
2004, the FAB received a letter from the authorized representative of the three children/claimants based
on a “valid ante-nuptial agreement” between [Employee’s Spouse] and [Employee] in which she 
expressly waived all rights to benefits which might arise from their marital relationship.  It is argued 
that, although [Employee’s Spouse] is a “surviving spouse” pursuant to 42 U.S.C. § 7384s(e)(3)(A), 
she waived any and all rights as the surviving spouse of [Employee] to receive benefits under the Act 
by entering into an ante-nuptial agreement by which she clearly waived the right to any federal benefits
arising after the date of the agreement.  It is argued that, in the absence of a clear mandate from the 
statute to ignore a valid ante-nuptial agreement, there is no reason that the Department should not 
follow the current state of the law and honor the ante-nuptial agreement.  Finally, it is argued that, 
because [Employee’s Spouse] has waived any and all rights to the benefits provided under the Act, the 
children/claimants are entitled to benefits pursuant to 42 U.S.C. § 7384s(e)(1)(B).

Pursuant to the authority granted by 20 C.F.R. § 30.317, the recommended decision was vacated and 



the case was remanded to the district office on November 19, 2004, so that a determination could be 
made regarding the effect of the ante-nuptial agreement on the claimants’ entitlement to compensation 
under the Act.

On March 18, 2005, the Cleveland district office issued a recommended decision in which they note 
that the issue of the effect of the ante-nuptial agreement was referred to the Branch of Policies, 
Regulations, & Procedures for review, and was subsequently forwarded to the Solicitor of Labor (SOL)
for expert guidance.  On January 4, 2005, the SOL opined that Congress intended, through 42 U.S.C. § 
7385f(a), that persons with valid claims under the statute are not permitted to transfer or assign those 
claims.  SOL determined that [Employee’s Spouse] is entitled to any award payable under the 
EEOICPA even if she knowingly entered into an otherwise legally valid agreement in which she 
promised to forego that award.  Since it has been determined that the deceased employee is a covered 
employee with cancer, by operation of 42 U.S.C. §§ 7384s(e)(1)(A) and 7385f(a), [Employee’s 
Spouse] is entitled to receive the award payable in this claim.  In conclusion, SOL opined, “an 
agreement to waive benefits to which one is entitled to under the EEOICPA, or to otherwise assign, or 
transfer the right to such payments, is legally prohibited, and has no effect on the party to whom an 
award is paid under the statute.  The order of precedence established must be followed in this case and 
as a result, [Employee’s Spouse] is entitled to payment.”

Based on that opinion, the Cleveland district office found that [Employee’s Spouse’s] ante-nuptial 
agreement did not affect her entitlement to payment.  The district office concluded that [Employee] is a
covered employee under 42 U.S.C. § 7384l(1)(B), as he is a covered employee with cancer as that term
is defined by 42 U.S.C. § 7384l(9)(A).  [Employee] is a member of the Special Exposure Cohort, as 
defined by 42 U.S.C. § 7384l(14)(A)(ii), and was diagnosed with malignant lymphoma cancer, which 
is a specified cancer per 42 U.S.C. § 7384l(17)(A).  The district office also concluded that as 
[Employee] is a covered employee and is now deceased, his eligible survivor is entitled to 
compensation of $150,000.00, per 42 U.S.C. § 7384s(a)(1).  Lastly, the district office concluded that 
[Employee’s Spouse]  is the surviving spouse of [Employee], per 42 U.S.C. § 7384s(e)(3)(A); and, as 
there is no evidence of a living minor child of [Employee], the exception provided by 42 U.S.C. § 
7384s(e)(1)(F) does not apply and, pursuant to 42 U.S.C. § 7384s(e)(1)(A), [Employee’s Spouse] is 
thus entitled to the above mentioned compensation of $150,000.00, and that [Claimant #2], [Claimant
#3] and [Claimant #4] are not entitled to compensation pursuant to 42 U.S.C. § 7384s(e)(1)(A).

On March 28, 2005, the Final Adjudication Branch received written notification that [Employee’s 
Spouse] waives any and all rights to file objections to the recommended decision.  On April 15 and 
May 17, 2005, the Final Adjudication Branch received [Claimant #2’s], [Claimant #3’s], and 
[Claimant #4’s] objections to the district office’s March 18, 2005, recommended decision denying 
their claims, and a request for an oral hearing to present their objections. The hearing was held on 
August 23, 2005, in Bowling Green, KY.

In accordance with the implementing regulations, a claimant is allowed thirty days after the hearing is 
held to submit additional evidence or argument, and twenty days after a copy of the transcript is sent to 
them to submit any changes or corrections to that record.  20 C.F.R. § 30.314(e), and (f).  By letter 
dated September 9, 2005, the transcript was forwarded to [Claimant #2], [Claimant #3] and 
[Claimant #4].  By letter dated September 30, 2005, the transcript was forwarded to [Employee’s 
Spouse].  [Claimant #4] provided her comments on the transcript.  No other responses were received.

OBJECTIONS



The following objections were presented:

1. The claimants disagreed with the SOL January 4, 2005, opinion, and argued that the SOL improperly
relied upon judicial interpretations of statutory provisions in other federal programs when it was 
concluded that an ante-nuptial agreement cannot override EEOICPA’s statutory provision of survivor 
benefits to the spouse of a deceased covered employee.

2. It was requested that the FAB issue a finding regarding the legality of the prenuptial agreement that 
[Employee] and [Employee’s Spouse] signed on June 9, 1986.  Copies of the decisions in Callahan v. 
Hutsell, Callahan & Buchino, P.S.C., Revised Profit Sharing Plan, et al., 813 F. Supp. 541 (W.D. Ky. 
1992), vacated and remanded, 14 F.2d 600 (Table), 1993 WL 533557 (6th Cir. 1993), were submitted 
in support of the proposition that contractual rights in ante-nuptial agreements in Kentucky have been 
recognized by the Court of Appeals for the Sixth Circuit, and also as support for their contention that 
EEOICPA’s prohibition against transfers or assignments is for the protection of covered employees 
only and not their survivors.

3. It was requested that the FAB change the “finding of fact” in the March 18, 2005, recommended 
decision that the Cleveland district office received the SOL legal opinion that [Employee’s Spouse’s] 
antenuptial agreement did not affect her entitlement to an award to a “conclusion of law.”

The first objection is in regard to whether a prenuptial agreement can effect a waiver of a claim for 
survivor benefits under EEOICPA.  A spouse’s right to survivor benefits under EEOICPA is an 
entitlement or interest that is personal to the spouse and independent of any belonging to a covered 
employee.  Section 7384s(e)(1)(A) of EEOICPA provides that if a covered Part B employee is deceased
at the time of payment of compensation, “payment may be made only as follows:  (A) If the covered 
employee is survived by a spouse who is living at the time of payment, such payment shall be made to 
the surviving spouse.” The term “spouse” is defined in Part B as a “wife or husband of [the deceased 
covered Part B employee] who was married to that individual for at least one year immediately before 
the death of that individual. . . .”  42 U.S.C. § 7384s(e)(3)(A).  As a result, it is clear that at the time 
[Employee’s Spouse] signed the prenuptial agreement on June 9, 1986, she was not yet a “spouse” 
because she did not satisfy the above-noted definition for Part B of EEOICPA.  Therefore, she had no 
entitlement to or interest in survivor benefits at that time that she could have attempted to waive.

Whether or not [Employee’s Spouse] waived any rights under EEOICPA when she signed the 
prenuptial agreement, she is currently a “surviving spouse” as that term is defined in EEOICPA.  
Section 7384s(e) provides that payment shall be made to children of a covered employee only “[i]f 
there is no surviving spouse.” Accordingly, even if [Employee’s Spouse] has waived her right to 
survivor benefits, the covered Part B employee’s children are precluded from receiving those benefits 
as long as [Employee’s Spouse] is alive.

In Duxbury v. Office of Personnel Management, 232 F.3d 913 (Table), 2000 WL 380085 (Fed. Cir. 
2000), the court denied a claim of a deceased employee’s children from a prior marriage that they were 
entitled, as opposed to the deceased employee’s widow, to any benefits attributable to their father’s 
civil service retirement contributions based upon a prenuptial agreement signed by their father and his 
widow.  In upholding the administrative denial of their claim, the court noted that it is the “widow” or 
“widower” of a federal employee covered by the Civil Service Retirement System who is entitled to a 
survivor annuity under 5 U.S.C. § 8341(d), and that “widow” is statutorily defined as “the surviving 
wife of an employee” who was married to him for at least nine months immediately before his death.  



Noting that the prenuptial agreement governed property distribution and did not speak to the validity of
the marriage, the court concluded that “because the petitioners cannot establish that [the widow] is 
ineligible for a survivor annuity under federal law, the Board did not err in affirming OPM’s decision 
denying the [children’s] claims.”  Duxbury, 2000 WL 38005 at **3.

Even if a claimant could waive his or her entitlement to survivor benefits by signing a prenuptial 
agreement, such a waiver would be barred by 42 U.S.C. § 7385f(a), which states that “[n]o claim 
cognizable under [EEOICPA] shall be assignable or transferable.”  Interpreting the anti-alienation 
provision within § 7385f(a) to prohibit the waiver of any interest in survivor benefits is consistent with 
the interpretation of other anti-alienation provisions by both the government and federal courts.

With regard to the second issue, under Part B of EEIOCPA, survivor benefits are paid to a “surviving 
spouse,” defined as an individual who was married to the deceased covered Part B employee for at 
least 12 months prior to the employee’s death.  As in Duxbury, the prenuptial agreement signed by 
[Employee’s Spouse] would be relevant to Division of the Energy Employees Occupational Illness 
Compensation’s (DEEOIC) determination of her claim for survivor benefits only to the extent that it 
addresses the validity of [Employee’s Spouse’s] marriage to [Employee].  Since it does not, there is no
reason for DEEOIC to consider the terms of the agreement, let alone make a finding on the legality of 
the agreement under Kentucky law, as requested by the claimants’ authorized representative.

With regard to the third issue, the FAB finds that the referenced sentence is most properly a conclusion 
of law rather than a finding of fact, and it is so stated below.

FINDINGS OF FACT

1. [Claimant #2] filed a claim for survivor benefits on March 22, 2004.  [Employee’s Spouse] 
filed a claim for survivor benefits on March 22, 2004.  [Claimant #3] and [Claimant #4]  filed 
claims for survivor benefits on August 16, 2004. 

2. [Employee] worked at the Portsmouth GDP, a covered DOE facility, from December 3, 1953 to
December 21, 1955. 

3. [Employee] worked for a number of work days aggregating at least 250 work days during the 
period of September 1954 to February 1, 1992. 

4. [Employee] was diagnosed with malignant lymphoma cancer, a specified cancer, on January 
29, 1997. 

5. [Employee’s Spouse] is the surviving spouse of [Employee] and was married to him for at 
least one year immediately prior to his death. 

6. [Claimant #2], [Claimant #3] and [Claimant #4] are the surviving children of [Employee]. 

CONCLUSIONS OF LAW

A claimant who receives a recommended decision from the district office is entitled to file objections to
the decision, pursuant to 20 C.F.R. § 30.310.  In reviewing any objections submitted, the FAB will 



review the written record, in the manner specified in 20 C.F.R. § 30.314, to include any additional 
evidence or argument submitted by the claimant, and conduct any additional investigation determined 
to be warranted in the case.  I have reviewed the record in this case, as well as the objections raised and
the evidence submitted before, during, or after the hearing, and must conclude that no further 
investigation is warranted.

Under the EEOICPA, for [Employee] to be considered a “member of the Special Exposure Cohort,” he
must have been a Department of Energy (DOE) employee, DOE contractor employee, or an atomic 
weapons employee who was so employed for a number of work days aggregating at least 250 work 
days before February 1, 1992, at a gaseous diffusion plant located in Paducah, Kentucky, Portsmouth, 
Ohio, or Oak Ridge, Tennessee, and, during such employment worked in a job that was monitored 
through the use of dosimetry badges for exposure at the plant of the external parts of employee’s body; 
or had exposures comparable to a job that is or was monitored through the use of dosimetry badges, as 
outlined in 42 U.S.C. § 7384l(14)(A).
The evidence of record establishes that [Employee] worked in covered employment at the Portsmouth 
GDP, in Piketon, Ohio from December 3, 1953 to December 21, 1955.  For SEC purposes, only 
employment from September 1954 to before February 1992 may be considered. His employment at the 
Portsmouth GDP from September 1, 1954 to December 21, 1955 meets the requirement of working 
more than an aggregate 250 days at a covered facility.  See 42 U.S.C. § 7384l(14)(A).  The record does 
not show whether [Employee] wore a dosimetry badge.  However, the Division of Energy Employees 
Occupational Illness Compensation (DEEOIC) has determined that employees who worked at the 
Portsmouth GDP between September 1954 and February 1, 1992, performed work that was comparable
to a job that was monitored through the use of dosimetry badges.  See Federal (EEOICPA) Procedure 
Manual, Chapter 2-500 (June 2002).  On that basis, [Employee] meets the dosimetry badge 
requirement.  The Portsmouth GDP is recognized as a covered DOE facility from 1952 to July 28, 
1998; from July 29, 1998 to the present for remediation; and from May 2001 to the present in cold 
standby status.  See DOE, Office of Worker Advocacy, Facility List.  The evidence of record also 
establishes that [Employee] was diagnosed with malignant lymphoma, a specified cancer under 
42 U.S.C. § 7384l(17)(A).
Based on the discussion above, [Claimant #2], [Claimant #3] and [Claimant #4] have not presented 
objections or evidence showing that [Employee’s Spouse] waived her eligibility to survivor benefits 
by signing the June 9, 1986 pre-nuptial agreement.

I have reviewed the record on this claim and the recommended decision issued by the district office.  I 
find that the recommended decision is in accordance with the facts and the law in this case, and that 
[Employee’s Spouse], as the surviving spouse of the [Employee], is entitled to compensation in the 
amount of $150,000.00, pursuant to 42 U.S.C. § 7384s.  I also find that [Claimant #2], [Claimant #3] 
and [Claimant #4]  are not entitled to compensation pursuant to 42 U.S.C. § 7384s(e)(1)(A).

Cleveland, Ohio

Tracy Smart

Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 62217-2005 (Dep’t of Labor, January 13, 2005)



NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
Part B of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended,
42 U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claim for 
benefits under Part B of the Act is accepted.  A copy of this decision will be provided to your Power of 
Attorney.

STATEMENT OF THE CASE

On September 30, 2004, you filed a Form EE-2, Claim for Survivor Benefits under the EEOICPA.
 Your claim was based, in part, on the assertion that the employee worked for a Department of Energy 
(DOE) contractor at a DOE facility.  You stated on the Form EE-2 that you were filing for the 
employee’s lung cancer.  On the Form EE-3, Employment History, you stated the employee was 
employed at the gaseous diffusion plant (K-25) in Oak Ridge, Tennessee for the period of April 1, 1944
to April 1, 1952.  Through the Oak Ridge Institute for Science and Education (ORISE) employment 
database, employment was verified from June 6, 1945 to October 23, 1951.  An autopsy report 
established that the employee was diagnosed with lung cancer.

On December 14, 2004, the Jacksonville district office issued a decision recommending that you are 
entitled to compensation in the amount of $150,000 for the employee’s lung cancer.  On December 17, 
2004, the Final Adjudication Branch received written notification that you waive any and all objections
to the recommended decision.  

In order for the employee to qualify as a member of the Special Exposure Cohort (SEC) under § 
7384l(14)(A) of the Act, the following requirements must be satisfied:

The employee was so employed for a number of work days aggregating at least 250 work days before 
February 1, 1992, at a gaseous diffusion plant located in Paducah, Kentucky, Portsmouth, Ohio, or Oak
Ridge, Tennessee, and, during such employment - -

(i) was monitored through the use of dosimetry badges for exposure at the 
plant of the external parts of employee’s body to radiation; or

(ii) worked on a job that had exposures comparable to a job that is or was 
monitored through the use of dosimetry badges.  

42 U.S.C. § 7384l(14)(A).

Through the Oak Ridge Institute for Science and Education (ORISE) employment database, 
employment was verified at K-25 from June 6, 1945 to October 23, 1951, a period greater than 250 
days.  You indicated on the Form EE-3 that the employee wore a dosimetry badge.  ORISE confirmed 
that he was assigned badges 01386, 00214, and 13992.  

FINDINGS OF FACT

1.  On September 30, 2004, you filed a Form EE-2, Claim for Survivor Benefits under the EEOICPA.  



2.  The medical evidence is sufficient to establish that the employee was diagnosed with lung cancer.

3.  Lung cancer is a specified cancer under § 7384l(17)(A) of the Act and § 30.5(dd)(2) of the 
implementing regulations.  42 U.S.C. § 7384l(17)(A); 20 C.F.R. § 30.5(dd)(2).

4.  The employee was employed at K-25 from  June 6, 1945 to October 23, 1951.  The employee is a 
covered employee as defined in § 7384l(1) of the Act.  42 U.S.C. § 7384l(1).

5.  The employee is a member of the Special Exposure Cohort, as defined in § 7384l(14)(A) of the Act. 
42 U.S.C. § 7384l(14)(A).

6.  In proof of survivorship, although you were unable to submit your marriage certificate, you 
submitted a copy of the employee’s death certificate, legal Oak Ridge Plant documents that establish 
your marriage to the employee, and one of your children’s birth certificates which indicates that you 
and the employee were married on January 1, 1924.  Therefore, you have established that you are a 
survivor as defined by § 30.5(ee) of the implementing regulations.  20 C.F.R. § 30.5(ee).

7.  The district office issued the recommended decision on December 14, 2004. 

8.  On December 17, 2004, the Final Adjudication Branch received written notification that you waive 
any and all objections to the recommended decision.

CONCLUSIONS OF LAW

I have reviewed the record on this claim and the recommended decision issued by the district office on 
December 14, 2004.  I find that the employee is a member of the Special Exposure Cohort, as that term 
is defined in the Act; and that the employee’s lung cancer is a specified cancer under the Act and 
implementing regulations.  42 U.S.C. §§ 7384l(14)(A), 7384l(17)(A); 20 C.F.R. § 30.5(dd)(2).

I find that the recommended decision is in accordance with the facts and the law in this case, and that 
you, as an eligible survivor of the employee as defined by the Act, are entitled to compensation in the 
amount of $150,000 pursuant to Part B of the Act on the basis of the employee’s lung cancer.  42 
U.S.C. §§ 7384s(e)(1)(A), 7384s(a).

Jacksonville, FL

Jeana F. LaRock

District Manager

EEOICPA Fin. Dec. No. 95118-2010 (Dep’t of Labor, July 12, 2010)

NOTICE OF FINAL DECISIONAFTER REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch (FAB) concerning two claims for survivor 
benefits under the Energy Employees Occupational Illness Compensation Program Act of 2000, as 
amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the claim of 
[Claimant #1] for survivor benefits based on the employee’s conditions of bladder cancer, lung cancer 



and bone cancer is approved for compensation in the amount of $150,000.00 under Part B of 
EEOICPA.  Her claim for survivor benefits based on the employee’s condition of metastatic liver 
cancer is denied under Part B.  The claim of [Claimant #2] for survivor benefits based on the 
employee’s condition of lung cancer is denied under Part B.  The Estate of [Employee] is also entitled 
to reimbursement of medical expenses that were paid by the employee for treatment of bladder cancer 
and bone cancer beginning February 1, 2005 and ending February 3, 2007.  A decision on the claims of 
[Claimant #1] and [Claimant #2] for survivor benefits under Part E of EEOICPA is deferred pending 
further development by the district office.  

STATEMENT OF THE CASE

On February 1, 2005, [Employee] filed a claim for benefits (Form EE-1) under EEOICPA.  He 
identified bone cancer, bladder cancer and kidney failure as the conditions resulting from his 
employment at a Department of Energy (DOE) facility.  On , the district office received the death 
certificate of the employee which shows that he died on .  The district office administratively closed the
employee’s claim on .

On April 25, 2008, [Claimant #1] filed a claim for survivor benefits (Form EE-2) as the surviving 
common-law wife of the employee.  She identified bladder cancer, lung cancer and liver cancer as the 
conditions resulting from the employee’s work at a DOE facility.  On February 16, 2010, [Claimant 
#2] filed a claim for survivor benefits (Form EE-2) as a surviving child of the employee.  He identified 
lung cancer as the employee’s condition resulting from his employment at a DOE facility.    

The employee completed an employment history form (Form EE-3) on .  He stated he worked as an 
electrician and electrical superintendent for REECo at the Nevada Test Site in the 1970’s and from 
1981 until 1991.[1]  DOE verified that the employee worked for REECo at the Nevada Test Site from 
August 11, 1982 until March 15, 1991, from August 18, 1981 until September 21, 1981, and from 
October 23, 1970 until September 22, 1972 as a wireman and operations superintendent and assistant 
superintendent. 

The employee and both claimants submitted the following medical reports:  a pathology report from 
Dr. Kokila S. Vasanawala, dated November 7, 2002, with a diagnosis of papillary transitional cell 
carcinoma of the bladder; a report on whole body bone scan from Dr. Mihai Iancu, dated January 17, 
2003, with a diagnosis of metastatic bone cancer; a pathology report from Dr. Leena Shroff, dated 
November 7, 2005, with a diagnosis of adenocarcinoma of the right upper lung lobe; a consultation 
report from Dr. James A. Corwin, dated November 15, 2002, with the diagnosis of “widespread 
metastatic disease” including the bone; and a pathology report from Dr. Terry R. Burns, dated January 
16, 2007, with a diagnosis of metastatic adenocarcinoma of the liver. 

The employee’s death certificate states that he died on , at the age of 74 years, and that there was no 
surviving spouse.  

[Claimant #1] submitted evidence in support of her status as the common-law wife of the employee.  
She submitted a letter dated August 22, 2009, which enclosed a certified copy of a Final Decree of 
Divorce between [Claimant #1] and [Claimant #1’s ex-husband] which changed her name to 
[Claimant #1] and a Marital Settlement Agreement between [Employee] and [Employee’s ex-wife] 
issued by the Clark County, Nevada District Court on November 10, 1992.  She also submitted a letter 
dated , in which she detailed her relationship with the employee beginning on , in the State of , when 



she and the employee exchanged vows at her sister’s home in , and continuing until the employee’s 
death on .  She describes in the letter that she and the employee lived together in for several years after 
exchanging vows until they went to other states to find work.  She related that they returned to , in 
October 2000 and lived there together until the employee’s death.  She also submitted numerous 
documents showing she and the employee engaged in joint financial transactions, including applying 
for credit accounts and holding title real and personal property together.  The Form EE-1 signed by the 
employee states she is his dependent and common-law wife.  [Claimant #2] submitted a written 
statement on September 21, 2009, that he knew the employee and [Claimant #1] to have been together 
since 1983 and that he regarded them as married until she told him they were not.  Numerous signed 
statements were submitted from third parties, including non-relatives, to the effect that the employee 
and [Claimant #1] were considered husband and wife.  [Claimant #2] submitted his birth certificate 
which shows that he is a biological child of the employee born on October 25, 1966.  His mother’s 
name is shown as [Employee’s ex-wife].    

On April 6, 2010, the district office issued a decision recommending that the claim of [Claimant #1] 
for survivor benefits based on the employee’s conditions of bladder cancer, lung cancer and liver 
cancer be denied under Part B of EEOICPA.  The basis for the recommendation was the district office’s
conclusion that the probability of causation (PoC) that the employee’s bladder cancer and liver cancer 
were related to his exposure to radiation during his covered employment was less than the 50% 
threshold PoC required for compensation under Part B of EEOICPA.  The district office also concluded
that [Claimant #1] was the surviving spouse of the employee under Part B based on its determination 
that she was married to him as his common-law spouse under the laws of the State of Texas on the date 
of the employee’s death and for at least one year prior to that date.  The district office also 
recommended that the claim of [Claimant #2] for survivor benefits based on the employee’s condition 
of lung cancer be denied under Part B.  The basis for the decision was the conclusion that he did not 
qualify as an eligible survivor of the employee under Part B.  The district office deferred making a 
decision on both of the claims for survivor benefits under Part E of EEOICPA.  Accompanying the 
recommended decision was a letter explaining the claimants' rights and responsibilities with regard to 
findings of fact and conclusions of law contained in the recommended decision.

On April 28, 2010, FAB received an undated letter from [Claimant #2] objecting to the decision issued
by the district office on April 6, 2010.  On May 7, 2010, FAB sent a letter acknowledging receipt of 
[Claimant #2]’s letter of objection and advising him that if he had additional evidence for FAB to 
consider prior to issuance of a final decision, he should submit that evidence by June 7, 2010.  The 
claim file does not show that he submitted any additional evidence in response.  His letter of objection 
is part of the evidence of record.  His objections were as follows:

He stated he is the son of the employee and the only living survivor of the employee.  He is in prison, 
he was diagnosed with hepatitis C in October 2005, and he cannot work in the food or culinary arts 
industries in which he has been trained because of his medical condition.  He stated he intended to file 
a claim for benefits under Part E only and not under Part B.  He stated his authorized representative 
was supposed to get medical records in support of his claim that he was incapable of self-support at the 
time of his father’s death, and that is the reason he asked the district office to grant a sixty-day 
extension of time to respond to its letter dated .  He claimed [Claimant #1] forced his father to sign 
documents while he was sick acknowledging her as his common-law wife.  He concluded that he 
believes he is the one entitled to receive any benefits available under EEOICPA on account of his 
father.

On July 9, 2010, FAB received a signed statement from [Claimant #1] that neither she nor anyone else



has filed for or received any settlement or award from a lawsuit related to the employee’s exposure to 
toxic substances or filed for or received any payments, awards or benefits from a state workers’ 
compensation claim based on the employee’s lung cancer and that she has never pled guilty to or been 
convicted of fraud in connection with an application for or receipt of any federal or state workers’ 
compensation benefits. 

Based on an independent review of the evidence of record, the undersigned hereby makes the 
following:

FINDINGS OF FACT

1. On February 1, 2005, [Employee] filed a claim for benefits under EEOICPA for bone cancer, 
bladder cancer and kidney failure resulting from his employment at a DOE facility. 
2. The employee worked for REECo, a DOE contractor, at the Nevada Test Site, a DOE facility, from 
August 11, 1982 until March 15, 1991, from August 18, 1981 until September 21, 1981, and from 
October 23, 1970 until September 22, 1972.  The employee worked for an aggregate of at least 250 
work days at the Nevada Test Site between January 1,1963 and December 31, 1992. 
3. The employee was diagnosed with bladder cancer on November 7, 2002, metastatic bone cancer on 
January 17, 2003, lung cancer on November 7, 2005, and adenocarcinoma of the liver on January 16, 
2007. These diagnoses were at least five years after the employee’s first exposure during covered 
employment. 
4. The employee died on February 3, 2007, at the age of 74 years.     
5. [Claimant #1] and the employee exchanged vows before others and entered into a common-law 
marriage on July 5, 1993 in Texas which continued until the employee’s death on February 3, 2007.  
During that period of time they lived together in and represented to others in that they were married to 
each other.  [Claimant #1] was married to the employee on the date of his death and for at least one 
year prior to the employee’s death.
6. [Claimant #2] was born on October 25, 1966.  He is a biological child of the employee.  He is 43 
years of age.  He is not the recognized natural child or adopted child of [Claimant #1].
7. [Claimant #1] stated that neither she nor anyone else has filed for or received any settlement or 
award from a lawsuit related to the employee’s exposure to toxic substances or filed for or received any
payments, awards or benefits from a state workers’ compensation claim based on the employee’s lung 
cancer and that she has never pled guilty to or been convicted of fraud in connection with an 
application for or receipt of any federal or state workers’ compensation benefits.   
Based on these facts, the undersigned makes the following: 

CONCLUSIONS OF LAW

This final decision, and the district office decision issued April 6, 2010, addresses [Claimant #2]’s 
claim for benefits under Part B of EEOICPA only.  It does not address his claim for benefits under Part 
E.  His objections related to his incapacity for self-support relate only to his eligibility as a surviving 
child under Part E and are not relevant to the determination whether he is an eligible child under Part 
B.  The district office may have been unaware he did not want to pursue a claim under Part B.  
Regardless, it was proper for the district office to address whether he is an eligible survivor of the 
employee under Part B of EEOICPA.  

In order for the employee’s son to be eligible as a surviving child of the employee under Part B, he 
must be a minor on the date Part B benefits are paid and not the recognized natural child or adopted 



child of [Claimant #1].  That is because FAB has determined that [Claimant #1] qualifies under Part B
as a surviving spouse of the employee based on her common-law marriage to the employee.  His 
allegation that [Claimant #1] forced the employee to sign documents is not supported by any evidence 
and is contradicted by his own statement submitted to the district office on September 21, 2009.  It is 
also contradicted by the numerous documents and written statements from other individuals submitted 
by [Claimant #1].  His allegation is not credible and is insufficient to change the conclusion by FAB 
that [Claimant #1] and the employee were in a valid common-law marriage under the laws of Texas 
and she is the eligible surviving spouse of the employee.  

Eligibility for EEOICPA compensation based on cancer may be established by demonstrating that the 
employee is a member of the Special Exposure Cohort (SEC) who contracted a specified cancer after 
beginning employment at a DOE facility (in the case of a DOE employee or DOE contractor 
employee).  42 U.S.C. §§ 7384l(9)(A), 7384l(14)(A).

On April 25, 2010, the Secretary of Health and Human Services designated a class of employees as an 
addition to the SEC under § 7384l(14)(C) of EEOICPA.  This new class included all employees of 
DOE, its predecessor agencies, and its contractors and subcontractors who worked at the Nevada Test 
Site from January 1, 1963 through December 31, 1992, for a number of work days aggregating at least 
250 work days, occurring either solely under this employment or in combination with work days within
the parameters established for one or more other classes of the SEC.  This designation became effective
on .  See EEOICPA Bulletin No. 10-13 (issued ).  This addition to the SEC was not in effect when the 
district office issued its decision recommending that the claims be denied under Part B. 

The employee worked for an aggregate of at least 250 work days for a DOE contractor at the Nevada 
Test Site between and . The totality of evidence therefore demonstrates that the employee qualifies as a 
member of the SEC.  

The employee was diagnosed with bladder cancer on November 7, 2002, metastatic bone cancer on , 
lung cancer on , and metastatic liver cancer on January 16, 2007 .  Those diagnoses occurred more than
five years after he began employment at a covered facility.  Lung cancer and bone cancer are specified 
cancers when diagnosed after first exposure, as they were in his case.  20 C.F.R. § 30.5(ff)(2), (3).  
Bladder cancer is also a specified cancer when diagnosed more than five years after first exposure, as it
was in his case.  20 C.F.R. § 30.5(ff)(5)(iii)(K).  As a member of the SEC who was diagnosed with a 
specified cancer, the employee is a “covered employee with cancer.”  42 U.S.C. § 7584l(9).  The 
employee’s liver cancer is not a specified cancer because it was diagnosed as a metastatic cancer.  Liver
cancer is a specified cancer only when it is a primary cancer.  20 C.F.R. § 30.5(iii)(O).     

A covered employee, or the survivor of that employee, shall receive compensation for the disability or 
death of that employee from that employee’s occupational illness in the amount of $150,000.00.  The 
evidence of record establishes that the employee is deceased.  Part B provides that where a covered 
employee is deceased at the time benefits are to be paid, payments are to be made to the employee’s 
eligible surviving spouse if that person is living.  42 U.S.C. § 7384s(e)(1)(A).  The eligible spouse of 
an employee is the husband or wife of the employee who was married to the employee for at least one 
year immediately before the death of the employee.  42 U.S.C. § 7384s(e)(3)(A).  The Act does not 
define marriage, so the Division of Energy Employees Occupational Illness Compensation (DEEOIC) 
looks to the law of the most applicable state to determine whether a claimant was married to the 
employee.  Federal (EEOICPA) Procedure Manual, Chapter 2-1200.5.b(2) (August 2009).  If state law 
recognizes the existence of a marital relationship, that relationship must be recognized by DEEOIC in 
its adjudication of EEOICPA survivor claims.   Common-law Marriage Handbook, p. 10 (April 2010). 



[Claimant #1] claimed to be the surviving spouse of the employee based on a common-law marriage 
entered into by her and the employee in Texas. The undersigned concludes the law of is the most 
applicable law to use in determining whether [Claimant #1] was married to the employee.  recognizes 
common-law marriages contracted within its borders when three elements are satisfied concurrently.  
Those elements are:  (1) the parties agreed to be married; (2) after the agreement, they lived together in 
as husband and wife; and (3) they held themselves out to others as husband and wife.  Common-law 
Marriage Handbook, Appendix  p. 9 (April 2010).  The undersigned has considered the totality of the 
evidence including the 10-page letter submitted by [Claimant #1] describing her relationship with the 
employee, the numerous financial, legal and other documents she submitted, and the statements of 
numerous third parties.  I find the totality of the evidence establishes that [Claimant #1] and the 
employee agreed to enter into a common-law marriage on July 5, 1993, that after entering into that 
agreement they lived together in Texas as husband and wife for two periods of time (from July 5, 1993 
until approximately January 1, 1996 and from October 2000 until the employee’s death on February 3, 
2007), and that during those periods of time they held themselves out to others as husband and wife.  I 
therefore find that [Claimant #1] is the eligible surviving spouse of the employee. 

Under Part B of the Act, if there is an eligible surviving spouse of the employee, then payment shall be 
made to such surviving spouse unless there is also a child[2] of the employee who is not a recognized 
natural child or adopted child of the surviving spouse and who is a minor at the time of payment.  42 
U.S.C. § 7384s(e)(1)(F).  The evidence establishes that [Claimant #2] is a biological child of the 
employee and not a recognized natural child or adopted child of [Claimant #1].  Accordingly, because 
he is not also a minor, I find that he is not an eligible surviving child of the employee and his claim for 
survivor benefits based on the employee’s condition of lung cancer under Part B of the Act is denied. 

Therefore, [Claimant #1] is the only person to whom compensation may be paid under Part B of 
EEOICPA.  Her claim for survivor benefits based on the employee’s conditions of bladder cancer and 
lung cancer under Part B is approved for compensation in the amount of $150,000.00.  As the 
maximum benefits provided for under Part B are being paid to her based on the employee’s conditions 
of bladder cancer and bone cancer and there is no possible benefit to her in adjudicating her claim for 
the employee’s condition of metastatic liver cancer, her claim for survivor benefits based on the 
employee’s condition of metastatic liver cancer under Part B is denied. 

The statute provides that medical benefits should be provided to a covered employee with an 
occupational illness for the treatment of that covered illness.  These benefits are retroactive to the 
employee’s application date.  The evidence of record establishes that the employee is a covered 
employee with the occupational illnesses of bladder cancer and bone cancer under Part B.  He filed a 
claim for benefits based on bladder cancer and bone cancer prior to his death.  He is entitled to medical 
benefits for treatment of bladder cancer and bone cancer beginning February 1, 2005 and ending .
 Accordingly, the Estate of [Employee] is awarded medical benefits for the employee’s condition of 
bladder cancer and bone cancer beginning February 1, 2005 and ending February 3, 2007.  

A decision on the claims of [Claimant #1] and [Claimant #2] for survivor benefits under Part E of 
EEOICPA is deferred pending further development by the district office.  

William B. Talty

Hearing Representative



Final Adjudication Branch

[1] The Nevada Test Site is a covered DOE facility beginning in 1951 to the present.  Reynolds Electrical & Engineering 
Company (REECo) was a DOE contractor there from 1952 to 1995.  See Department of Energy’s weblisting at: 
http://www.hss.energy.gov/HealthSafety/FWSP/Advocacy/faclist/findfacility.cfm  (verified by FAB on July 7, 2010).

[2]  The statutory definition for the term “child” has been interpreted for the purposes of EEOICPA as meaning a biological 
child, adopted child or stepchild of an individual.  See EEOICPA Circular No. 08-08 (issued September 23, 2008).

Stepchildren

EEOICPA Fin. Dec. No. 366-2002 (Dep’t of Labor, June 3, 2003)
NOTICE OF FINAL DECISION REVIEW OF THE WRITTEN RECORD

This is the decision of the Final Adjudication Branch concerning your claim for compensation under 
the Energy Employees Occupational Illness Compensation Program Act (EEOICPA or the Act).  See 42
U.S.C. § 7384 et seq.  The recommended decision was to deny your claim.  You submitted objections 
to that recommended decision.  The Final Adjudication Branch carefully considered the objections and 
completed a review of the written record.  See 20 C.F.R. § 30.312.  The Final Adjudication Branch 
concludes that the evidence is insufficient to allow compensation under the Act.  Accordingly, your 
claim for benefits is denied. 

STATEMENT OF THE CASE

On July 31, 2001, you filed a Form EE-2 (Claim for Survivor Benefits under the EEOICPA), stating 
that you were the daughter of [Employee], who was diagnosed with cancer, chronic silicosis, and 
emphysema.  You completed a Form EE-3, Employment History for Claim under the EEOICPA, 
indicating that from December 2, 1944 to May 30, 1975, [Employee] was employed as a heavy mobile 
and equipment mechanic, for Alaska District, Corps of Engineers, Anchorage, Alaska.  

On August 20, 2001, a representative of the Department of Energy (or DOE) indicated that “none of the
employment history listed on the EE-3 form was for an employer/facility which appears on the 
Department of Energy Covered Facilities List.”  Also, on August 29, 2001, a representative of the DOE
stated in Form EE-5 that the employment history contains information that is not accurate.  The 
information from the DOE lacked indication of covered employment under the EEOICPA.



The record in this case contains other employment evidence for [Employee].  With the claim for 
benefits, you submitted a “Request and Authorization for TDY Travel of DOD Personnel” Form 
DD-1610, initiated on November 10, 1971 and approved on November 11, 1971.  [Employee] was 
approved for TDY travel for three days to perform work on Amchitka Island, Alaska, for the 
Department of Defense, Alaska District Corps of Engineers beginning on November 15, 1971.  He was 
employed as a Mobile Equipment Mechanic WG-12, and the purpose of the TDY was noted “to 
examine equipment for potential use on Blair Lake Project.”  The security clearance was noted as 
“Secret.”  You also submitted numerous personnel documents from [Employee]’s employment with the
Alaska District Corp of Engineers.  Those documents include a “Notification of Personnel Action” 
Form SF-50 stating that [Employee]’s service compensation date was December 2, 1944, for his work 
as a Heavy Mobile Equipment Mechanic; and at a WG-12, Step 5, and that he voluntarily retired on 
May 30, 1975.  

The medical documentation of record shows that [Employee] was diagnosed with emphysema, small 
cell carcinoma of the lung, and chronic silicosis.  A copy of [Employee]’s Death Certificate shows that 
he died on October 9, 1990, and the cause of death was due to or as a consequence of bronchogenic 
cancer of the lung, small cell type.

On September 6 and November 5, 2001, the district office wrote to you stating that additional evidence 
was needed to show that [Employee] engaged in covered employment.  You were requested to submit a
Form EE-4, Employment History Affidavit, or other contemporaneous records to show proof of 
[Employee]’s employment at the Amchitka Island, Alaska site covered under the EEOICPA.  You did 
not submit any additional evidence and by recommended decision dated December 12, 2001, the 
Seattle district office recommended denial of your claim.  The district office concluded that you did not
submit employment evidence as proof that [Employee] worked during a period of covered employment
as required by § 30.110 of the EEOICPA regulations.  See 20 C.F.R. § 30.110.  

On January 15 and February 6, 2002, you submitted written objections to the recommended denial 
decision.  The DOE also forwarded additional employment information.  On March 20, 2002, a 
representative of the DOE provided a Form EE-5 stating that the employment history is accurate and 
complete.  However, on March 25, 2002, a representative of the DOE submitted a “corrected copy” 
Form EE-5 that indicated that the employment history provided in support of the claim for benefits 
“contains information that is not accurate.”  An attachment to Form EE-5 indicated that [Employee] 
was employed by the Army Corps of Engineers for the period July 25, 1944 to August 11, 1952, at Fort
Richardson, Alaska; and from August 11, 1952 to May 30, 1975 at Elmendorf Air Force Base, Alaska.  
Further, the attachment included clarifying information:

Our records show that the Corps of Engineers’ was a prime AEC contractor at Amchitka.  
[Employee]’s Official Personnel Folder (OPF) indicates that he was at Forth Richardson and 
Elmendorf AFB, both in Alaska.  The OPF provided no indication that [Employee] worked at 
Amchitka, Alaska.  To the best of our knowledge, Blair Lake Project was not a DOE project. 

Also, on April 3, 2002, a representative of the DOE submitted a Form EE-5 indicating that Bechtel 
Nevada had no information regarding [Employee], but he had a film badge issued at the Amchitka Test
Site, on November 15, 1971.  The record includes a copy of Appendix A-7 of a “Manager’s Completion
Report” which indicates that the U. S. Army Corps of Engineers was a prime AEC (Atomic Energy 
Commission) Construction, Operations and Support Contractor, on Amchitka Island, Alaska.



On December 10, 2002, a hearing representative of the Final Adjudication Branch issued a Remand 
Order.  Noting the above evidence, the hearing representative determined that the “only evidence in the
record with regard to the Army Corps of Engineers status as a contractor on Amchitka Island is the 
DOE verification of its listing as a prime AEC contractor . . . and DOE’s unexplained and unsupported 
verification [of [Employee]’s employment, which] are not sufficient to establish that a contractual 
relationship existed between the AEC, as predecessor to the DOE, and the Army Corps of Engineers.”  
The Remand Order requested the district office to further develop the record to determine whether the 
Army Corps of Engineers had a contract with the Department of Energy for work on Amchitka Island, 
Alaska, and if the work [Employee] performed was in conjunction with that contract.  Further the 
Remand Order directed the district office to obtain additional evidence to determine if [Employee] was
survived by a spouse, and since it did not appear that you were a natural child of [Employee], if you 
could establish that you were a stepchild who lived with [Employee] in a regular parent-child 
relationship.  Thus, the Remand Order requested additional employment evidence and proof of 
eligibility under the Act.    

On January 9, 2003, the district office wrote to you requesting that you provide proof that the U.S. 
Army Corps of Engineers had a contract with the AEC for work [Employee] performed on his TDY 
assignment to Amchitka Island, Alaska for the three days in November 1971.  Further, the district office
requested that you provide proof of your mother’s death, as well as evidence to establish your 
relationship to [Employee] as a survivor.

You submitted a copy of your birth certificate that indicated that you were born [Name of Claimant at 
Birth] on October 4, 1929, to your natural mother and natural father [Natural Mother] and [Natural 
Father].  You also submitted a Divorce Decree filed in Boulder County Court, Colorado, Docket No. 
10948, which showed that your biological parents were divorced on October 10, 1931, and your 
mother, [Natural Mother] was awarded sole custody of the minor child, [Name of Claimant at 
Birth].  In addition, you submitted a marriage certificate that indicated that [Natural Mother] married 
[Employee] in the State of Colorado on November 10, 1934.  Further, you took the name [Name of 
Claimant Assuming Employee’s Last Name] at the time of your mother’s marriage in 1934, as 
indicated by the sworn statement of your mother on March 15, 1943.  You provided a copy of a 
Marriage Certificate to show that on August 19, 1949, you married [Husband].  In addition, you 
submitted a copy of the Death Certificate for [Name of Natural Mother Assuming Employee’s Last 
Name] stating that she died on May 2, 1990.  The record includes a copy of [Employee]’s Death 
Certificate showing he died on October 9, 1990.  

You also submitted the following additional documentation on January 20, 2003:  (1) A copy of 
[Employee’s] Last Will and Testament indicated that you, [Claimant], were the adult daughter and 
named her as Personal Representative of the Estate; (2) Statements by Jeanne Findler McKinney and 
Jean M. Peterson acknowledged on January 17, 2003, indicated that you lived in a parent-child 
relationship with [Employee] since 1945; (3) A copy of an affidavit signed by [Name of Natural 
Mother Assuming Employee’s Last Name] (duplicate) indicated that at the time of your mother’s 
marriage to [Employee], you took the name [Name of Claimant Assuming Employee’s Last Name]. 

You submitted additional employment documentation on January 27, 2003:  (1) A copy of 
[Employee]’s TDY travel orders (duplicate); (2) A Memorandum of Appreciation dated February 11, 
1972 from the Department of the Air Force commending [Employee] and other employees, for their 
support of the Blair Lake Project; (3) A letter of appreciation dated February 18, 1972 from the 
Department of the Army for [Employee]’s contribution to the Blair Lake Project; and (4) Magazine and
newspaper articles containing photographs of [Employee], which mention the work performed by the 



U.S. Army Corps of Engineers in Anchorage, Alaska.

The record also includes correspondence, dated March 27, 2003, from a DOE representative.  Based on
a review of the documents you provided purporting that [Employee] was a Department of Energy 
contractor employee working for the U.S. Army Corps of Engineers on TDY in November, 1971, the 
DOE stated that the Blair Lake Project was not a DOE venture, observing that “[i]f Blair Lake Project 
had been our work, we would have found some reference to it.”  

On April 4, 2003, the Seattle district office recommended denial of your claim for benefits.  The district
office concluded that the evidence of record was insufficient to establish that [Employee]  was a 
covered employee as defined under § 7384l(9)(A).  See 42 U.S.C. § 7384l(9)(A).  Further, [Employee] 
was not a member of the Special Exposure Cohort, as defined by § 7384l(14)(B).  See 42 U.S. C. § 
7384l(14)(B).  Also, [Employee] was not a “covered employee with silicosis” as defined under §§ 
7384r(b) and 7384r(c).  See 42 U.S.C. §§ 7384r(b) and (c).  Lastly, the recommended decision found 
that you are not entitled to compensation under § 7384s.  See 42 U.S.C. § 7384s.  

On April 21, 2003, the Final Adjudication Branch received your letter of objection to the recommended
decision and attachments.  First, you contended that the elements of the December 10, 2002 Remand 
Order were fulfilled because you submitted a copy of your mother’s death certificate and further proof 
that [Employee] was your stepfather; and that the letter from the district office on April 4, 2003 
“cleared that question on page three – quote ‘Our records show that the Corps of Engineers was a 
prime AEC contractor at Amchitka.’”  

Second, you stated that further clarification was needed as to the condition you were claiming. You 
submitted a death certificate for [Employee] showing that he died due to bronchogenic cancer of the 
lung, small cell type, and noted that that was the condition you alleged as the basis of your claim on 
your first Form, associated with your claim under the EEOICPA.



Third, you alleged that, in [Employee]’s capacity as a “Mobile Industrial Equipment Mechanic” for the
Army Corps of Engineers, “he was required to work not only for the DOD (Blair Lake project) but also
for DOE on the Amchitka program.  For example: on March 5, 1968 he was sent to Seward, Alaska to 
‘Inspect equipment going to Amchitka.’  He was sent from the Blair Lake project (DOD) to Seward for 
the specified purpose of inspecting equipment bound for Amchitka (DOE).  Thus, the DOE benefited 
from my father’s [Corp of Engineers] expertise/service while on ‘loan’ from the DOD.  Since the 
closure of the Amchitka project (DOE), the island has been restored to its original condition.  . . . 
Therefore, my dad’s trip to Amchitka to inspect equipment which might have been used at the Blair 
Lake project benefited not only DOD but also DOE.  In the common law, this is known as the ‘shared 
Employee’ doctrine, and it subjects both employers to liability for various employment related issues.” 

On May 21, 2003, the Final Adjudication Branch received your letter dated May 21, 2003, along with 
various attachments.  You indicated that the U.S. Army Corps of Engineers was a contractor to the 
DOE for the Amchitka Project, based upon page 319 of an unclassified document you had previously 
submitted in March 2002.  Further, you indicated that [Employee] had traveled to Seward, Alaska to 
inspect equipment used at on-site operations for use on Amchitka Island by the Corps of Engineers for 
the DOE project, and referred to the copy of the Corps of Engineers TDY for Seward travel you 
submitted to the Final Adjudication Branch with your letter of April 18, 2003.  Also, you indicated that 
[Employee] traveled to Amchitka, Island in November 1972 to inspect the equipment referenced 
above, which had been shipped from Seward, Alaska.  You indicated that [Employee] was a mobile 
industrial equipment mechanic, and that his job required him to travel.  You attached the following 
documents in support of your contention that the equipment [Employee] inspected could have included
equipment belonging to the Corps of Engineers:  Job Description, Alaska District, Corps of  Engineers 
(previously submitted), and an Employee Performance Appraisal.  

In addition, you indicated [Employee] was required to travel to remote sites throughout Alaska in order
to perform his job with the Corps of Engineers, and in support of this you referred to your electronic 
mail sent to the Seattle District Office on January 7, 2003.  You indicated that, since [Employee] was 
required to travel to Amchitka as a part of his regular duties as a mobile industrial equipment mechanic,
it was possible that the equipment he inspected on the November 15, 1971 trip to Amchitka included 
equipment owned by the Corps as well as inspection of equipment owned by private contractors.  You 
attached a copy of a document entitled, “Affidavit,” dated May 21, 2003, signed by Erwin L. Long.  
Mr. Long stated that he was head of the Foundations Material Branch for the Corps of Engineers at the 
time of his retirement, and that in 1971 he had been Head of the Rock Design Section.  Mr. Long 
indicated that he did not spend any time on Amchitka Island, that he had known [Employee] since 
1948, and that he “believe[d]” [Employee]’s travel to Amchitka for his job would have required him to 
track equipment belonging to the Corps of Engineers, and that [Employee] would also have 
“performed required maintenance on the equipment before preparing [it] for shipping off Amchitka 
Island.”  Mr. Long also stated that [Employee] would not talk about his work on Amchitka since it was
classified.  Finally, you attached a TDY dated March 4, 1968, as well as a travel voucher/subvoucher 
dated March 15, 1968, to support that [Employee]’s mission to Amchitka had been completed.  

FINDINGS OF FACT
1. On July 31, 2001, [Claimant] filed a claim for survivor benefits under the EEOICPA as the daughter
of [Employee].

2. [Employee] was diagnosed with small cell bronchogenic carcinoma of the lung and chronic silicosis.

3. [Employee] was employed by the U.S. Army Corps of Engineers for the period from July 25, 1944 



to August 11, 1952, at Fort Richardson, Alaska; and from August 11, 1952 to May 30, 1975 at 
Elmendorf Air Force Base, Alaska.

4. [Employee]’s employment for the U.S. Army Corps of Engineers on TDY assignment at the 
Amchitka Island, Alaska site in November 1971 was in conjunction with a Department of Defense 
venture, the Blair Lakes Project.

CONCLUSIONS OF LAW

The EEOCIPA implementing regulations provide that a claimant may object to any or all of the 
findings of fact or conclusions of law, in the recommended decision.  20 C.F.R. § 30.310.  Further, the 
regulations provide that the Final Adjudication Branch will consider objections by means of a review of
the written record.  20 C.F.R. § 30.312.  The Final Adjudication Branch reviewer will review the record
forwarded by the district office and any additional evidence and/or argument submitted by the 
claimant.  20 C.F.R. § 30.313.  Consequently, the Final Adjudication Branch will consider the overall 
evidence of record in reviewing the written record.  

In order to be awarded benefits under the Energy Employees Occupational Illness Compensation 
Program Act, the covered employee (or his/her eligible survivors), must first establish that the 
employee has been diagnosed with beryllium illness, cancer, or chronic silicosis.  See 42 U.S.C. § 
7384l(15), 20 C.F.R. § 30.110(a).  The evidence to show proof of an occupational illness is not in 
dispute in this case.  The medical evidence establishes that [Employee] was diagnosed with cancer 
(bronchogenic cancer of the lung, small cell type) and chronic silicosis.  Consequently, [Employee] 
was diagnosed with two illnesses potentially covered under the Act.

Employees of a DOE contractor (or their eligible survivors) are entitled under the EEOICPA to seek 
compensation for a cancer as a member of the Special Exposure Cohort (SEC) or through a 
determination that they incurred cancer that was at least as likely as not related to employment at a 
DOE facility.  42 U.S.C. §§ 7384l(14), 7384l(9)(B)(ii)(II).  To be included in the SEC, a DOE 
employee, DOE contractor employee, or atomic weapons employee must have been employed for an 
aggregate of 250 work days before February 1, 1992, at a gaseous diffusion plant located in Paducah, 
Kentucky, Portsmouth, Ohio, or Oak Ridge, Tennessee or employed before January 1, 1974, by the 
DOE or a DOE contractor or subcontractor on Amchitka Island, Alaska, and have been exposed to 
ionizing radiation in the performance of duty related to the Long Shot, Milrow, or Cannikin 
underground nuclear tests.  42 U.S.C. § 7384l(14).  To qualify as a covered employee with cancer, 
members of the SEC need only establish that they contracted a "specified cancer", designated in section
7384l(17) of the EEOICPA, after beginning employment at a DOE facility or atomic weapons 
employer facility.

While the EEOICPA does not contain a specific definition of a DOE contractor, it does contain a 
definition of a DOE contractor employee that, in effect, defines what a DOE contractor is.  Section 
7384l(11) of the EEOICPA defines a DOE contractor employee as:

(A)  An individual who is or was in residence at a Department of Energy facility as a 
researcher for one or more periods aggregating at least 24 months.
(B)  An individual who is or was employed at a Department of Energy facility by-

(i)  an entity that contracted with the Department of Energy to provide 
management and operating, management and integration, or 



environmental remediation at the facility; or 
(ii)  a contractor or subcontractor that provided services, including 
construction and maintenance, at the facility.

The question presented in this case is whether [Employee], an employee of the U.S. Army Corps of 
Engineers was, during the time he spent on Amchitka Island, providing management and operation, 
management and integration or environmental remediation services under a contract between the DOE 
and the Army Corps of Engineers.

The undersigned notes that the Atomic Energy Commission’s Managers Completion Report refers to 
the U.S. Army Corp of Engineers, as a prime contractor for work on Milrow and Cannikin.  The work 
to be performed under that contract consisted of “engineering, procurement, construction 
administration and inspection.”

[Employee]’s “Request and Authorization for TDY Travel of DOD Personnel,” initiated on November 
10 and approved on November 11, 1971, was for the purpose of three days work on Amchitka Island, 
Alaska, for the Department of Defense, Alaska District Corps of Engineers.  The purpose of the TDY 
was to “examine equipment for potential use on Blair Lake Project.”

You submitted the following new documents along with your letter to the Final Adjudication Branch 
dated May 21, 2003:  Employee Performance Appraisal for the period February 1, 1966 to January 31, 
1967; Affidavit of Erwin L. Long dated May 21, 2003; Request and Authorization for Military 
Personnel TDY Travel and Civilian Personnel TDY and PCS Travel, dated March 4, 1968; and Travel 
Voucher or Subvoucher, dated March 15, 1968.  None of the documents submitted establish that 
[Employee] was on Amchitka Island providing services pursuant to a contract with the DOE.

The preponderance of the evidence in this case supports the conclusion that [Employee] was on 
Amchitka Island in November 1971 for the sole purpose of inspecting equipment to be used by the 
Department of Defense on its Blair Lake Project.  The documentation of record refers to the Blair Lake 
Project as a Department of Defense project, and the DOE noted in correspondence dated March 27, 
2003, that research was not able to verify that Blair Lake was a DOE project.

While the DOE indicated that [Employee] was issued a dosimetry badge, such evidence may be used 
to establish that he was present on Amchitka Island, not to establish that he was a covered DOE 
employee.  Therefore, [Employee]’s presence on Amchitka Island was to perform work for the 
Department of Defense, and not pursuant to a contract between the DOE and the U.S. Army Corps of 
Engineers.  

The evidence is also insufficient to show covered employment under § 7384r(c) and (d) of the 
EEOICPA for chronic silicosis.  To be a “covered employee with chronic silicosis” it must be 
established that the employee was:

A DOE employee or a DOE contractor employee, who was present for a number of workdays 
aggregating at least 250 work days during the mining of tunnels at a DOE facility located in Nevada or 
Alaska for test or experiments related to an atomic weapon.  

See 42 U.S.C. § 7384r(c) and (d); 20 C.F.R. § 30.220(a).  Consequently, even if the evidence showed 
DOE employment (which it does not since [Employee] worked for the DOD), he was present only 
three days on Amchitka, which is not sufficient for the 250 days required under the Act as a covered 



employee with silicosis.

The undersigned notes that in your objection to the recommended decision, you referred to a “shared 
employee” doctrine which you believe should be applied to this claim.  You contend that on March 5, 
1968, [Employee] was sent to Seward, Alaska to “Inspect equipment going to Amchitka, which might 
have been used at the Blair Lake project [to benefit] not only DOD but also DOE.”  No provision in the
Act refers to a “shared employee” doctrine.  Given the facts of this case, coverage could only be 
established if [Employee] was on Amchitka Island providing services pursuant to a contract with the 
DOE, evidence of which is lacking in this case.  

It is the claimant’s responsibility to establish entitlement to benefits under the EEOICPA.  The 
EEOICPA regulations at § 30.111(a) state that the claimant bears the burden of proving by a 
preponderance of the evidence, the existence of each and every criterion under any compensable claim 
category set forth in section 30.110.  Proof by a preponderance of the evidence means that it is more 
likely than not that the proposition to be proved is true.  Subject to the exceptions expressly provided in
the Act and regulations, the claimant also bears the burden of providing the Office of Workers’ 
Compensation Programs all written medical documentation, contemporaneous records, or other records
and documents necessary to establish any and all criteria for benefits set forth in the regulations.  See 
20 C.F.R. § 30.111(a).

Although you submitted medical evidence to show covered illnesses due to cancer and chronic 
silicosis, the evidence of record is insufficient to establish that [Employee] engaged in covered 
employment.  Therefore, your claim must be denied for lack of proof of covered employment under the
EEOICPA.

Seattle, Washington

Rosanne M. Dummer

Seattle District Manager, Final Adjudication Branch  

EEOICPA Fin. Dec. No. 32000-2002 (Dep’t of Labor, September 13, 2004)
NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch (FAB) concerning the claims for compensation 
filed by the above claimants under the Energy Employees Occupational Illness Compensation Program 
Act of 2000, as amended, 42 U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated 
below, these claims for compensation under the EEOICPA are approved.

STATEMENT OF THE CASE

On November 14, 2003, the Seattle district office issued a recommended decision finding that 
[Employee] was a member of the Special Exposure Cohort (SEC) based on both his confirmed 
employment on Amchitka Island, Alaska during the Cannikin and Milrow nuclear tests and his 
diagnosis of lung cancer, which is a “specified” cancer under the Act.  As part of that decision, the 
district office found that [Claimant 1], [Claimant 2], and [Claimant 3] were step-children of the 
employee, based on their “regular parent-child relationship” with him.  As such, the district office 
concluded that all 5 claimants were eligible beneficiaries under the EEOICPA as the surviving children 



of the employee, and were entitled to share the compensation payment of $150,000 equally.  

On January 9, 2004 and January 12, 2004, the FAB received objections and hearing requests from the 
employee’s natural children, [Claimant 4] and [Claimant 5].  In the letters of objections, the natural 
children alleged that [Claimant 1], [Claimant 2], and [Claimant 3] had not lived with the employee in
a parent-child relationship because they were adults at the time of their father’s marriage to their 
mother and argued that they should not be awarded a share of any lump-sum payment of 
compensation.  On March 25, 2004, a hearing was held in Las Vegas, NV to determine whether there 
was sufficient evidence to establish that the step-children are eligible beneficiaries pursuant to § 
7384s(e)(3)(B) of the EEOICPA.  At the hearing, two step-children testified that at any given time 
during their mother’s marriage to the employee, each of the step-children had stayed in the residence of
the employee; this testimony was not disputed by the two natural children at the hearing.

After considering the written record of the claim forwarded by the district office, the objections to the 
recommended decision, the arguments and evidence submitted in support of the objections, and after 
conducting a hearing, the FAB hereby makes the following:

FINDINGS OF FACT

1. On June 20, 2002, July 2, 2002 and July 24, 2003, [Claimant 1], [Claimant 2], [Claimant 3], 
[Claimant 4], and[Claimant 5], respectively filed claims for compensation under the 
EEOICPA. 

2. [Employee] was employed by a DOE contractor on Amchitka Island, Alaska before January 1, 
1974, and was exposed to radiation in the performance of duty related to the Milrow and 
Cannikin nuclear tests. 

3. [Employee] was diagnosed with a specified cancer, lung cancer,after beginning employment at 
a DOE facility. 

4. [Claimant 4] and [Claimant 5] are the surviving natural children of the employee. 

5. The evidence of record establishes that [Claimant 1],[Claimant 2], and [Claimant 3] are the 
step-children of the employee and that they lived in a regular parent-child relationship with the 
employee. 

Based on the above-noted findings of fact in this claim, the FAB hereby also makes the following:

CONCLUSIONS OF LAW

Section 7384l(9) of the EEOICPA defines the different types of covered employees with cancer that can
be eligible to receive compensation: these include “an individual with a specified cancer who is a 
member of the Special Exposure Cohort, if and only if that individual contracted that specified cancer 
after beginning employment at a DOE facility….” 42 U.S.C. § 7384l(9)(A).  Section 7384l(14)(B) of 
the Act defines a member of the Special Exposure Cohort (SEC) as, among other things, an employee 
who “was so employed before January 1, 1974, by the Department of Energy or a DOE contractor or 
subcontractor on Amchitka Island, Alaska, and was exposed to ionizing radiation in the performance of 
duty related to the Long Shot, Milrow, or Cannikin underground nuclear tests.”  There is no dispute that



[Employee] worked on-site during a covered period and was diagnosed with a specified cancer, lung 
cancer, after he began employment at Amchitka Island.  Therefore, the evidence of record is sufficient 
to establish that [Employee] was a member of the SEC with a specified cancer.

However, since the employee is deceased and there is no surviving spouse, 42 U.S.C. § 7384s(e)(a)(B) 
of the EEOICPA provides that the payment that would otherwise be made to the covered employee 
“shall be made in equal shares to all children of the covered employee who are living at the time of 
payment.”  Section 7384s(e)(3)(B) of the EEOICPA goes on to define a “child” to include “a 
recognized natural child, a stepchild who lived with an individual in a regular parent-child relationship,
and an adopted child.”  Chapter 2-200.9c(1) (October 2003) of the Federal (EEOICPA) Procedure 
Manual provides further guidance for adjudicating claims of stepchildren who were adults at the time 
of a covered employee’s marriage.  These procedures describe the types of evidence that may be used 
to support a finding that the stepchild lived in a regular parent-child relationship with the covered 
employee, and recognize that evidence such as copies of insurance policies, wills, photographs 
showing attendance at the stepchild’s wedding as the father or mother or at other types of family 
gatherings, newspaper articles like obituaries, or any other documentation that refer to the stepchild and
the decease employee in a familial way can be used to make this particular finding.  

[Claimant 4] and [Claimant 5] qualify as children of the covered employee based on their birth and 
marriage certificates, and the employee’s and [Spouse]’s death certificates; and are, therefore eligible 
surviving beneficiaries under the EEOICPA.  [Claimant 1], [Claimant 2], and [Claimant 3] also 
qualify as children of the covered employee based on their presence in family photographs that were 
submitted into the record, their identification as surviving stepchildren in the covered employee’s 
obituary, evidence in the record showing that the employee visited his stepchildren during the holidays,
and that he and the stepchildren stayed at each other’s homes.  Therefore, [Claimant 1], [Claimant 2], 
and [Claimant 3] are also eligible surviving beneficiaries under the EEOICPA.  Based on these 
conclusions of law, all five claims for compensation under the EEOICPA that were filed by the covered
employee’s children are approved.  Each claimant is entitled to receive an equal share ($30,000) of the 
total lump-sum of $150,000 payable in this matter.

Washington, DC

Vawndalyn B. Feagins

Hearing Representative

Final Adjudication Branch

EEOICPA Fin. Dec. No. 32576-2004 (Dep’t of Labor, November 19, 2004)
NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning your claims for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons stated below, your claims for benefits are 
hereby accepted in part and denied in part. 

STATEMENT OF THE CASE



On September 10, 2004, the district office issued a recommended decision concluding that [Spouse] 
had received an award as the widow of the [Employee] under section 5 of the Radiation Exposure 
Compensation Act.  [Employee] and [Spouse] were married on June 9, 1955.  The death certificate of 
record establishes that [Employee] died on March 18, 1990.  Another death certificate of record 
establishes that [Spouse], the employee’s wife, died on October 15, 2001.  Subsequently, nine survivors
filed claims for benefits as follows:

On July 1, 2002, [Claimant 1] filed Form EE-2, Claim for Survivor Benefits under EEOICPA, as a 
surviving child.  She provided a copy of her adoption papers from the Navajo Nation, verifying that the
employee and his widow adopted her on July 15, 1969.  [Claimant 1] also provided a copy of her 
marriage certificate to support her name change.
On July 12, 2002, [Claimant 2] filed Form EE-2, Claim for Survivor Benefits under EEOICPA as a 
surviving child.  [Claimant 2] provided a copy of his birth certificate which listed the employee as his 
father.
On July 19, 2002, [Claimant 3] filed Form EE-2, Claim for Survivor Benefits under EEOICPA as a 
surviving child.  [Claimant 3] provided a copy of her adoption papers from the Navajo Nation, 
verifying that the employee and his widow adopted her on July 15, 1969.  She provided a copy of her 
marriage certificate to support her name change.
On January 21, 2003, [Claimant 4] filed Form EE-2, Claim for Survivor Benefits under EEOICPA as a
surviving child.  At the time [Spouse], the widow, married the employee, [Claimant 4] was 30 years 
old.  Based on documents in the file, [Claimant 4] is the daughter of [Spouse] and [Claimant 4’s 
Natural Father].
On January 22, 2003, [Claimant 5] filed Form EE-2, Claim for Survivor Benefits under EEOICPA as a
surviving child.  [Claimant 5] provided a copy of her birth certificate which listed [Spouse] as her 
mother and [Claimant 5’s Natural Father] as her father.  When [Spouse] married the employee, 
[Claimant 5] was a minor child and resided in the home of [Spouse] and [Employee].
On January 23, 2003, [Claimant 6] filed Form EE-2, Claim for Survivor Benefits under EEOICPA as a
surviving child.  [Claimant 6] provided a copy of her birth certificate which listed [Spouse] as her 
mother and [Claimant 6’s Natural Father] as her father.  At the time [Spouse] married the employee 
[Claimant 6] was 28 years old.  
On January 24, 2003, [Claimant 7] filed Form EE-2, Claim for Survivor Benefits under EEOICPA as a
surviving child.  [Claimant 7]  provided a copy of her birth certificate which listed [Employee] as her 
mother and [Claimant 7’s Natural Father] as her father.  When [Spouse] married the employee, 
[Claimant 7] was a minor child and lived in the home of [Spouse] and [Employee].
On January 31, 2003, [Claimant 8] filed Form EE-2, Claim for Survivor Benefits under EEOICPA as a
surviving child.  [Claimant 8] provided a copy of her marriage certificate which verified that she was 
married in August 1949, prior to her mother’s marriage to the employee.    
On February 24, 2004, [Claimant 9] filed form EE-2, Claim for Survivor Benefits under EEOICPA as 
a surviving child.  [Claimant 9] provided a certified copy of a clinical record from Northern Navajo 
Medical Center Indian Health Services, Shiprock Service Unit, in Shiprock, New Mexico, certifying 
that her name was [Claimant 9] and that she had previously used [Claimant 9’s Former Name] and 
[Claimant 9’s Former Name].  The clinic record shows [Employee] as her father, [Claimant 9’s 
Step-father’s Name] as her step-father and that she was legally adopted by her uncle [Claimant 9’s 
Adoptive Father’s Name].  
On August 3, 2004, the district office requested that [Claimant 9] provide verification of either a final 
decree of adoption or a final judgment of adoption.  The district office informed [Claimant 9] that the 
evidence submitted supports that she was legally adopted by [Claimant 9’s Adoptive Father’s 
Name].  Evidence to show that she was not legally adopted by [Claimant 9’s Adoptive Father’s 
Name] would need to be submitted, for her to be an eligible survivor on [Employee]’s record.  She was



provided 30 days to submit this evidence.  No evidence was submitted.     
On September 10, 2004, the district office issued a recommended decision recommending that 
[Claimant 1], [Claimant 2], [Claimant 3], [Claimant 5], and [Claimant 7] were eligible surviving 
children of [Employee] and that [Claimant 4], [Claimant 6], [Claimant 8], and [Claimant 9] did not 
establish that they were eligible surviving children of the employee. 
[Claimant 1], [Claimant 2], [Claimant 3], [Claimant 5], and [Claimant 7] have provided evidence 
to establish they are surviving children or have had step-children relationships with the employee, and 
therefore as his survivors, are entitled to additional compensation in the amount of $50,000.00, to be 
divided equally pursuant to 42 U.S.C. § 7384u(a).  [Claimant 1], [Claimant 2], [Claimant 3], 
[Claimant 5], and [Claimant 7]  are each entitled to $10,000.  [Claimant 4], [Claimant 6], 
[Claimant 8], and [Claimant 9] are not entitled to compensation because they have not established 
that they are an eligible survivor.  
On the dates listed below, the Final Adjudication Branch received written notification that you waive 
any and all objections to the recommended decision:
[Claimant 1]                                        September 21, 2004

[Claimant 2]                                        September 22, 2004

[Claimant 3]                                        September 20, 2004

[Claimant 5]                                        September 21, 2004

[Claimant 7]                                        September 17, 2004

Pursuant to the regulations implementing the EEOICPA, a claimant has 60 days from the date of 
issuance of the recommended decision to raise objections to that decision to the Final Adjudication 
Branch.  20 C.F.R. § 30.310(a).  If an objection is not raised during the 60-day period, the Final 
Adjudication Branch will consider any and all evidence submitted to the record and issue a final 
decision affirming the district office’s recommended decision.  20 C.F.R. § 30.316(a).  No objections 
were raised nor waivers received from [Claimant 4], [Claimant 6], [Claimant 8], and [Claimant 9]. 

After considering the record of the claim forwarded by the district office, the Final Adjudication 
Branch makes the following:

FINDINGS OF FACT

1. On September 10, 2004, the district office issued a recommended decision concluding that 
[Spouse] had received an award as the widow of the [Employee] under section 5 of the 
Radiation Exposure Compensation Act.  [Employee] and [Spouse] were married on June 9, 
1955.  The record establishes that [Employee] died on March 18, 1990.  The record establishes 
that [Spouse], the employee’s wife, died on October 15, 2001.  Subsequently, [Claimant 1], 
[Claimant 2], [Claimant 3], [Claimant 4], [Claimant 5], [Claimant 6], [Claimant 7], 
[Claimant 8], and [Claimant 9] filed claims for benefits 

2. [Claimant 1], [Claimant 2], [Claimant 3], [Claimant 5], and [Claimant 7] have provided 
evidence to establish they are surviving children or have had step-children relationships with the
employee. 



3. [Claimant 4], [Claimant 6], [Claimant 8], and [Claimant 9] are not entitled to compensation 
because they have not established that they are eligible survivors of the employee.  

4. In cases involving a stepchild who was an adult at the time of marriage, supportive evidence 
may consist of documentation showing that the stepchild was the primary contact in medical 
dealings with the deceased employee, the stepchild provided financial support for the deceased 
employee, and/or had the deceased employee living with him/her, etc.  In addition, evidence 
consisting of medical reports, letters from the physician, receipts showing that the stepchild 
purchased medical equipment, supplies or medicine for the employee may be helpful.  Also, 
evidence such as copies of insurance policies, wills, photographs (i.e., attendance in the 
stepchild’s wedding as the father or mother), and newspaper articles (i.e., obituary) may be 
considered.  No evidence has been submitted to support this type of relationship with 
[Claimant 4], [Claimant 6], or [Claimant 8] and the employee.

Based on the above noted findings of fact in this claim, the Final Adjudication Branch hereby also 
makes the following:

CONCLUSIONS OF LAW

Per Chapter 2-200 (September 2004) of the Federal (EEOICPA) Procedure Manual, a stepchild is 
considered a child if he or she lived with the employee in a regular parent-child relationship.  
[Claimant 1], [Claimant 2], [Claimant 3], [Claimant 5], and [Claimant 7] have established they 
lived with the employee in a regular child/step-child relationship with [Employee] pursuant to 42 
U.S.C. § 7384u(e)(1)(B) of the EEOICPA and are entitled to compensation in the amount of $10,000.00
each.

[Claimant 9] has established that she was adopted by [Claimant 9’s Adoptive Father’s Name] and 
pursuant to 25 U.S.C. § 1911 of the Indian Child Welfare Laws, Indian tribes have exclusive 
jurisdiction over any child custody proceeding involving an Indian child who resides or is domiciled 
within the reservation of such tribe, except where jurisdiction is otherwise vested in the State by 
existing Federal law.  Pursuant to the Navajo Nation Code, 9 NNC § 611 (1960), the natural parents of 
the adoptive child, except a natural parent who is also an adoptive parent or the spouse of an adoptive 
parent, shall be relieved of all parental responsibilities for such child or to his property by descent or 
distribution or otherwise. 

Accordingly, an adopted Navajo child may claim EEOICPA benefits only as a survivor of her adopted 
father, not her natural father.  Please note that in order to terminate parental rights under Navajo law 
there must be a “final decree of adoption” – not just a “final judgment of adoption.”  Therefore 
[Claimant 9] is not an eligible surviving child of the employee.

[Claimant 4], [Claimant 6], and [Claimant 8] are not considered eligible surviving children of 
[Employee], because they did not establish a relationship pursuant to Chapter 2-200 (September 2004) 
of the Federal (EEOICPA) Procedure Manual and 42 U.S.C. § 7384s(e)(3)(B) and are not entitled to 
compensation. 

The undersigned has reviewed the record and the recommended decision issued by the district office on
September 10, 2004, and finds that your claims are in accordance with the facts and the law in this 
case.  It is the decision of the Final Adjudication Branch that your claims are accepted in part and 



denied in part.

DENVER, CO

Joyce L. Terry

District Manager

EEOICPA Fin. Dec. No. 54583-2004 (Dep’t of Labor, November 2, 2006)
NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch (FAB) regarding your claims for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA or Act), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, your claims are accepted 
in part and denied in part.

STATEMENT OF THE CASE

In 2004, [Claimant #1], [Claimant #2], [Claimant #3], [Claimant #4], [Claimant #5], [Claimant 
#6], [Claimant #7], [Claimant #8], [Claimant #9], [Claimant #10], [Claimant #11], [Claimant #12]
and [Claimant #13] each filed a claim for survivor benefits under the Act.  You stated on the forms that
you were filing for the multiple myeloma of your late father, [Employee], hereinafter referred to as 
“the employee.”  A pathology report establishes that the employee was diagnosed with multiple 
myeloma on May 8, 1991.  The death certificate shows the causes of death on May 21, 1991 were 
shock, gastric bleeding due to stress ulcers and sepsis, with a significant contributing factor of multiple 
myeloma.

On the Form EE-2, you indicated the employee was a member of the Special Exposure Cohort (SEC).  
The Form EE-3 stated the employee was employed as a roofer by Hannin Roofing at the Gaseous 
Diffusion Plant (GDP) in Paducah, Kentucky, for the period of January 1, 1970 to December 31, 1982. 
The district office verified that the employee worked for Hannin Roofing at the Paducah GDP for the 
period April 1, 1977 to September 30, 1978.  

In support of your claims for survivorship, you submitted the death certificate of the employee which 
showed he was divorced at the time of his death.  In addition, you submitted evidence that [Claimant 
#1], [Claimant #2], [Claimant #3], [Claimant #4], [Claimant #5], [Claimant #6], [Claimant #7], 
[Claimant #8], [Claimant #9], [Claimant #10], [Claimant #11], [Claimant #12] and [Claimant #13]
are the natural children of the employee and that at the time of the employee’s death, you were each 
over the age of 23, except for [Claimant #12], who was 22 years old.  There was no evidence that 
[Claimant #12] was in school full-time or that any of you were incapable of self-support at the time of 
the employee’s death.

On July 14, 2004, the FAB issued a final decision, finding that [Claimant #1], [Claimant #2], 
[Claimant #3], [Claimant #4], [Claimant #5], [Claimant #6], [Claimant #7], [Claimant #8], 
[Claimant #9], [Claimant #10], [Claimant #11], [Claimant #12] and [Claimant #13] were each 
entitled to compensation under Part B of the Act in the amount of $11,538.46.  [Claimant #14], 
[Claimant #15], and [Claimant #16] then filed claim forms in 2005 as the stepchildren of the 
employee.  A letter of objection requesting reopening was submitted, protesting the inclusion of 



[Claimant #2] as an eligible survivor, since her marriage certificate showed a different father and 
mother than the employee and his spouse.  On July 11, 2005, the Director of DEEOIC issued a 
Director’s Order, vacating the final decision of July 14, 2004 and requiring the district office to develop
survivorship eligibility and issue a new recommended decision.

On May 8, 2006, the Jacksonville district office issued a recommended decision, concluding that all the
claimants are entitled to survivor compensation of $9,375.00 each under Part B of the Act, and that 
[Claimant #15] is entitled to survivor compensation of $125,000.00 under Part E of the Act.  The 
district office recommended denial of all the other survivor claims under Part E of the Act.

Attached to the recommended decision was a notice of claimant rights, which stated that you had 60 
days in which to file an objection to the recommended decision and/or request a hearing.  This period 
expired on July 7, 2006.  The FAB received written notification that [Claimant #16], [Claimant #14], 
and [Claimant #15] each waived any and all objections to the recommended decision.  The FAB 
received letters of objection from [Claimant #7] and [Claimant #5], and letters of objection and 
request for a hearing from [Claimant #1], [Claimant #2], [Claimant #3], [Claimant #4], [Claimant 
#6], [Claimant #9], and [Claimant #12].  The hearing was held on September 15, 2006, in Paducah, 
Kentucky.

A claimant is allowed thirty days after the hearing is held to submit additional evidence or argument, 
and twenty days after a copy of the transcript is sent to them to submit any changes or corrections to 
that record.  By letter dated October 4, 2006, the transcript was forwarded to the hearing attendees 
([Claimant #1], [Claimant #2], [Claimant #3], [Claimant #4], [Claimant #9], [Claimant #12], 
[Claimant #14], [Claimant #15], and [Claimant #16]).  No response was received.

OBJECTIONS

The objections from each of the claimants stated that [Claimant #14], [Claimant #15], and [Claimant
#16] are the stepchildren of the employee, not his children, and should not be entitled to receive any 
compensation.

During the hearing, the marital history of the employee and his spouse, the mother of the survivors, 
was discussed.  It was clarified that the employee and your mother ([Employee’s spouse]) married 
originally in the 1950s, had thirteen children, divorced in the early 1970s, remarried in 1981, and 
divorced again in 1985.  During the first period of divorce, 

[Employee’s spouse] married [Employee’s spouse’s second husband], and gave birth to [Claimant 
#14], [Claimant #15], and [Claimant #16].  The hearing discussion verified that 

[Claimant #14], [Claimant #15] and [Claimant #16] lived with the employee in his home during the 
period of his remarriage to your mother.

After considering the recommended decision and all the evidence in the case file, the FAB hereby 
makes the following:

FINDINGS OF FACT

1. You each filed a claim for survivor benefits under the Act. 



2. The employee was diagnosed with multiple myeloma on May 8, 1991 and died on May 21, 
1991. 

3. The employee was employed at the Paducah GDP from April 1, 1977 to September 30, 1978. 
4. [Claimant #1], [Claimant #2], [Claimant#3], [Claimant #4], [Claimant #5], [Claimant #6], 

[Claimant#7], [Claimant #8], [Claimant #9], [Claimant #10], [Claimant#11], [Claimant 
#12] and [Claimant #13] are the employee’s natural children.  The employee was divorced at 
the time of his death.  Each of you was over the age of 23 at the time of the employee’s death, 
except for [Claimant #12] (born [Date of birth]).  However, [Claimant #12]  did not provide 
evidence of being in school full-time or being incapable of self-support at the time of the 
employee’s death. 

5. [Claimant #14], [Claimant #15], and [Claimant #16] are the employee’s stepchildren. 
[Claimant #15] was born on [Date of birth] and was 17 years old at the time of the employee’s
death.  [Claimant #14] and [Claimant #16] were between the ages of 18 and 23, but did not 
provide evidence of being in school full-time or incapable of self-support at the time of the 
employee’s death. 

6. The employee’s multiple myeloma caused or contributed to his death. 

Based on the above-noted findings of fact in this claim, the FAB hereby makes the following: 

CONCLUSIONS OF LAW

The undersigned has reviewed the record, the recommended decision issued by the Jacksonville district
office on May 8, 2006 and the subsequently submitted objections.  I find that the decision of the 
Jacksonville district office is supported by the evidence and the law and cannot be changed. 

To qualify as a member of the SEC under the Act, the following requirements must be satisfied: 

The employee was so employed for a number of work days aggregating at least 250 work days before 
February 1, 1992, at a gaseous diffusion plant located in Paducah, Kentucky, Portsmouth, Ohio, or Oak
Ridge, Tennessee.

42 U.S.C. § 7384l(14)(A).  The evidence must also show the employee was monitored for radiation 
through the use of dosimetry badges or worked in a job that had exposures comparable to a job that was
monitored through the use of dosimetry badges. 

The evidence shows that the employee worked at the Paducah GDP from April 1, 1977 to September 
30, 1978, which equals more than 250 days prior to February 1, 1992.  In addition, he worked in a job 
that had exposures comparable to a job that was monitored through the use of dosimetry badges.  
Therefore, the employee qualifies as a member of the SEC.

The employee’s multiple myeloma is a specified cancer as defined by the Act and implementing 
regulations.  42 U.S.C. § 7384l(17); 20 C.F.R. § 30.5(ff) (2005).  

Part B of the Act defines a “child” as including a recognized natural child, a stepchild who lived with 
an individual in a regular parent-child relationship, and an adopted child.  42 U.S.C. § 7384s(e)(3)(B).  
There is no minimum or maximum time requirement for a stepchild to have lived in the same 
household as the employee.[1]  [Claimant #2] is determined to be a survivor of the employee, since his
name is listed as the father on your birth certificate and there is no evidence you were formally adopted

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/54583-2004--20061102.htm#_ftn1


by [Family relative].  [Claimant #14], [Claimant #15] and [Claimant #16] are determined to be 
stepchildren of the employee, since the evidence indicates you lived with the employee for at least 
three years and are listed as children in his obituary.  Therefore, all of the claimants meet the definition 
of a survivor under Part B of the Act.  42 U.S.C. § 7384s(e)(3)(A).  Therefore, I conclude that you are 
entitled to $150,000.00, or $9,375.00 each for the employee’s multiple myeloma, pursuant to the Act.  
42 U.S.C. § 7384s(a).  Since [Claimant #1], [Claimant #2], [Claimant #3], [Claimant #4], 
[Claimant #5], [Claimant #6], [Claimant #7], [Claimant #8], [Claimant #9], [Claimant #10], 
[Claimant #11], [Claimant #12] and [Claimant #13] have already received compensation under this 
section of the Act, no additional funds are payable to you at this time.

The employee was an employee of a DOE contractor at a DOE facility.  42 U.S.C. §§ 7384l(11), 
7384l(12).  A determination under Part B of the Act that a DOE contractor employee is entitled to 
compensation under that Part for an occupational illness is treated as a determination that the employee
contracted that illness through exposure at a DOE facility.  42 U.S.C. § 7385s-4(a).  Therefore, the 
employee is a covered DOE contractor employee with a covered illness.  42 U.S.C. §§ 7385s(1), 
7385s(2).  The employee died as a consequence of multiple myeloma.

The term “covered child” means a child of the employee who, at the time of the employee’s death, was 
under the age of 18 years, or under the age of 23 years and a full-time student who was continuously 
enrolled in an educational institution since attaining the age of 18 years, or incapable of self-support.  
42 U.S.C. § 73845s-3(d)(2).

The evidence of record shows that [Claimant #1], [Claimant #2], [Claimant #3], [Claimant #4], 
[Claimant #5], [Claimant #6], [Claimant #7], [Claimant #8], [Claimant #9], [Claimant #10], 
[Claimant #11] and [Claimant #13] were each over 23 years old at the time of the employee’s death, 
with no evidence of being incapable of self-support.  [Claimant #12], [Claimant #14], and [Claimant 
#16] were between the ages of 18 and 23 with no evidence of full-time attendance at school or being 
incapable of self-support.  

Therefore, the claims of [Claimant #1], [Claimant #2], [Claimant #3], [Claimant #4], [Claimant 
#5], [Claimant #6], [Claimant #7], [Claimant #8], [Claimant #9], [Claimant #10], [Claimant #11], 
[Claimant #13], [Claimant #12], [Claimant #14] and [Claimant #16] under Part E of the Act must be
denied because the evidence does not establish that you meet the criteria of “covered” child as defined 
by the Act.  42 U.S.C. § 73845s-3(d)(2).  

[Claimant #15] meets the definition of a survivor under Part E of the Act.  42 U.S.C. § 7385s-3(d).  
Therefore, [Claimant #15] is entitled to benefits in the amount of $125,000.00 for the employee’s 
death due to multiple myeloma.  42 U.S.C. § 7385s-3.

Jacksonville, Florida

Sidne M. Valdivieso, Hearing Representative

Final Adjudication Branch

[1] Federal (EEOICPA) Procedure Manual, Chapter 2-200.5c(5). 

EEOICPA Fin. Dec. No. 55831-2004 (Dep’t of Labor, July 29, 2005)



NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch concerning your claims for compensation under 
42 U.S.C. § 7384 of the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA or the Act).  Upon a careful review of the facts and an independent review of 
the record, the Final Adjudication Branch concludes that the evidence of record is sufficient to allow 
compensation under 42 U.S.C. § 7384 of the Act for your claims based on [Employee’s] condition of 
lung cancer.

STATEMENT OF THE CASE

On July 31, 2001, [Employee’s Spouse] filed a Form EE-2 (Claim for Survivor Benefits under the 
EEOICPA) for compensation as the surviving spouse of [Employee], a uranium worker.  On August 
17, 2001, the Department of Labor received verification from the Department of Justice that 
[Employee’s Spouse] filed for an award under section 5 of the Radiation Exposure Compensation Act 
(RECA) for the condition of lung cancer as the surviving beneficiary of [Employee], for the medical 
condition of lung cancer, which was approved for an award of $100,000 under section 5 of the RECA, 
on January 15, 1999.  Based on the award under section 5 of the RECA, on August 30, 2001, the 
Denver district office recommended acceptance of [Employee’s Spouse] claim.  On December 13, 
2001, the Final Adjudication Branch issued a Final Decision to accept [Employee’s Spouse’s] claim; 
however, she had passed away on September 10, 2001, and her claim was administratively closed.  By 
Modification Order dated September 13, 2002, the Director vacated the December 13, 2002 Final 
Decision and remanded the claim to the Denver district office for the development and determination 
of survivor entitlement(s).  

On March 23, 2004, you ([Claimant #1]) submitted a Form EE-2, seeking benefits in the amount of 
$50,000 as a surviving child of a uranium worker who had lung cancer.  You provided a copy of your 
birth certificate which indicated you are a child of the employee. 

[Employee Spouse] had two living children from a previous marriage, [Claimant #3] and [Claimant 
# 2].  [Employee’s Spouse’s] third child, [Employee’s Spouse’s third child], passed away at age 
twenty (a newspaper article regarding his accident was provided).  The Denver district office sent 
letters and claim forms to [Claimant #3] and [Claimant #2].  On March 26, 2004, [Claimant #3] 
submitted a letter indicating he did not believe that he would qualify as a surviving stepchild as he was 
a married adult at the time his mother and stepfather were married.  [Claimant #3] and [Claimant #2] 
did not apply for benefits at that time.

On May 12, 2004, the Denver district office issued a recommended acceptance of [Claimant #1’s] 
claim for compensation. By Remand Order dated June 16, 2004, the Final Adjudication Branch vacated
the May 12, 2004 recommended decision and remanded the case to the Denver district office as further 
development of survivorship issues was needed. 

On June 14 ([Claimant #2]) and June 15, 2004, ([Claimant #3]), you submitted Forms EE-2, seeking 
benefits in the amount of $50,000 as surviving stepchildren of a uranium worker who had lung cancer.  
You provided copies of your birth certificates which indicate you are the children of [Employee’s 
Spouse].

The record includes statements by [Claimant #3], [Claimant #2] and [Claimant #2’s spouse] 



([Claimant #2’s spouse]), family photographs, a genealogical record, and the obituary of [Employee] 
as evidence that [Claimant #3] and [Claimant #2] lived in a parent-child relationship with 
[Employee].  

On November 5, 2004, the Denver district office recommended approval of your claims as eligible 
survivors of a covered uranium worker entitled to compensation totaling $50,000 pursuant to §§ 
7384u(a), 7384u(e)(1)(B) and 7384u(e)(3)(B) of the Act.  See 42 U.S.C. § 7384u(a), (e)(1)(B) and (e)
(3)(B).  The compensation was recommended to be distributed as follows:  [Claimant #1] in the 
amount of $16,666.67; [Claimant #3] in the amount of $16,666.67; and [Claimant #2] in the amount 
of $16,666.66.  

On November 17 ([Claimant #3]) and November 22, 2004 ([Claimant #2]), the Final Adjudication 
Branch received written notice that you waived your right to file objections to the November 5, 2004 
recommended decision. 

OBJECTIONS

On November 22, 2004, the Final Adjudication Branch received your ([Claimant #1]) letter (dated 
November 15, 2004) of objection to the recommended decision with your request for oral hearing.  

After due notice, the Final Adjudication Branch held a hearing in Salt Lake City, Utah on January 11, 
2005.  [Claimant #1] and [Claimant #3] testified in person and [Claimant #2], with [Claimant #2’s 
spouse], witness, testified via a telephone conference call.  The following exhibits were submitted by 
[Claimant #1] on the date of the hearing:

            Exhibit 1:  A January 11, 2005 letter by [Claimant #1], which was read onto the record at the 
hearing.

            Exhibit 2:  A November 24, 2004 letter by [Claimant #1], addressed to President George W. 
Bush.

The main issues you ([Claimant #1]) brought forth in your objection letter and at the hearing are 
summarized as follows:

1. You contend that you should be awarded $50,000.00, as the surviving child of the employee 
(Letter of objection; Transcript (Tr.) 8-13). 

2. You disagree with the use of family photographs and obituaries in establishing the relationship 
between your father and his stepchildren (Letter of objections; Tr. 14-16). 

3. You disagree with Findings of Fact number five in the November 5, 2004 recommended 
decision, indicating [Claimant #2] lived with the employee in a parent-child relationship 
(Letter of objection; Tr. 14-15). 

4. You disagree with Findings of Fact number six in the November 5, 2004 recommended 
decision, indicating [Claimant #3] lived with the employee in a parent-child relationship 
(Letter of objection; Tr. 14-15). 



5. You are dissatisfied with the handling of your claim (Letter of objection; Tr. 8-14, 17-19, 
34-35). 

6. A copy of the transcript of the administrative hearing was sent to each participant at the hearing 
as an opportunity to provide corrections/and or comments. 

The second, third, and fourth issues all relate to issue number one, your ([Claimant #1]) contention 
that you should be awarded compensation in the amount of $50,0000, and that the stepchildren of the 
employee ([Claimant #3] and [Claimant #2]) should not be awarded survivor benefits in this case. 

The fact that compensation is payable and the amount ($50,000 total) is not in dispute in this case.  The
regulations provide that if there is no surviving spouse, the compensation shall be paid in equal shares 
to all children of the deceased covered Part B employee.  See 20 C.F.R. § 30.501(a)(2).   The 
regulations define a “child” or “children” to include a recognized child, a stepchild who lived with that 
individual in a regular parent-child relationship, and an adopted child of that individual.  See 20 C.F.R. 
§ 30.500(a)(2).

You ([Claimant #1]) established that you are a child of the employee by providing a copy of your birth
certificate, showing the employee as your biological father.

[Claimant #3] (born [Claimant #3’s date of birth]) and [Claimant #2] (born [Claimant #2’s date of 
birth]) were both adults at the time their mother ([Employee’s Spouse]) married the employee on July 
18, 1955.  [Employee’s Spouse] had a third child, [Employee’s Spouse’s third child] (born 
[Employee’s Spouse’s third child’s date of birth]), who passed away at age twenty.  In cases 
involving a stepchild who was an adult at the time of marriage, supportive evidence of a parent-child 
relationship may consist of documentation showing that the stepchild was the primary contact in 
medical dealings with the deceased employee, provided financial support for the deceased employee, or
had the employee living with him/her.  Other evidence, including medical reports, letters from a 
physician, receipts showing the stepchild purchased medical equipment, supplies or medicine for the 
employee, insurance policies, wills, photographs, and newspaper articles (i.e., obituary) may also be 
considered.  See Federal (EEOICPA) Procedure Manual, Chapter 2-0200.5(3) (September 2004).  In 
addition, there is no minimum time requirement for the stepchild to have lived in the same household 
as the covered employee to fulfill the requirement to have “lived with the employee in a parent-child 
relationship.”  Visits during holidays, a stepchild caring for an employee, and/or stays at one another’s 
home at any given time may fulfill this requirement.  See Federal (EEOICPA) Procedure Manual, 
Chapter 2-0200.5(5) (September 2004).

The record includes a June 13, 2004 letter by [Claimant #3] in which he indicated he and his family 
stayed with [Employee] and [Employee’s Spouse] during his visits from Spanish Fork to Moab, Utah. 
A photograph was provided identifying [Employee] and [Employee’s Spouse], as well as [Claimant 
#3] and his family at Christmas dinner.  In addition, a photograph of a family gathered around a 
Christmas tree with opened gifts was provided, and [Claimant #3], two of his small children, 
[Employee] and [Employee’s Spouse] were identified in the photograph.  [Claimant #3] indicated this
picture was taken at his home in Spanish Fork, Utah.  

The record also includes a May 28, 2004 letter by [Claimant #2], in which he indicated he lived with 
[Employee] and [Employee’s Spouse] for six months in 1957, and that he visited the employee in the 
hospital in Grand Junction, Colorado.  Photographs of a family hunting outing were provided in which 



[Employee], [Claimant #1] and [Claimant #2] were identified, as well as [Claimant #2’s] son and 
[Claimant #3’s] son.  A genealogical record of the [Employee’s family name’s] family was provided 
and indicated that [Claimant #2] named his son “[Claimant #2’s son’s name],” apparently after 
[Employee].  [Claimant #1] testified that both names are pronounced the same even though the 
spelling is different.  [Claimant #1] testified also that the employee helped [Claimant #2] get a job 
around 1956, he lived with the employee for four months at that time (Tr. 25), and [Claimant #2] and 
his family lived with the employee for approximately six months while his family was searching for a 
home (Tr. 26).  Further, the record includes the obituary for [Employee].  The obituary shows the 
employee’s daughter as [Claimant #1’s married name] and his stepsons as [Claimant #3] and 
[Claimant #2]. 

The preponderance of the evidence of record indicates that the claimants [Claimant #3] and [Claimant
#2] lived in a parent-child relationship with the employee,[Employee].

Your fifth issue indicates you are dissatisfied with the handling of your claim because it involved 
remand, and the opportunity for other survivors to file a claim.  Pursuant to the authority granted by § 
30.317 of the EEOICPA regulations, at any time before the issuance of its final decision, the Final 
Adjudication Branch may return a claim to the district office for further development and/or issuance 
of a new recommended decision without issuing a final decision, whether or not requested to do so by 
the claimant.  See 20 C.F.R. § 30.317.  Under this authority, the Final Adjudication Branch issued a 
Remand Order on June 16, 2004, vacating the May 12, 2004 recommended decision.  The Final 
Adjudication Branch directed the Denver district office to do further survivorship development and to 
issue a new recommended decision based on that development.  The Denver district office completed 
its survivorship development and issued a new recommended decision based on that development on 
November 5, 2004.  Thus, your claim was handled in accordance with the regulations that govern the 
Act. 

FINDINGS OF FACT

1. On July 31, 2001, [Employee’s Spouse] filed a claim as a surviving spouse of a uranium 
worker.  [Employee’s Spouse] passed away on September 10, 2001, and her claim was 
administratively closed. 

2. On August 17, 2001, the Department of Justice verified that [Employee’s Spouse] had filed as 
the eligible surviving RECA beneficiary of the employee and had been approved for an award 
of $100,000 under section 5 of the Radiation Exposure Compensation Act on January 15, 1999 
for the medical condition of lung cancer. 

3. The employee died on March 26, 1973 as a result of squamous cell carcinoma of the lung and 
he worked in the mining business. 

4. [Claimant #1] filed a claim as a surviving child of a uranium worker on March 23, 2004.  
[Claimant #1] established that she is a surviving child of a uranium worker. 

5. On June 14, 2004, [Claimant #2] filed a claim as a surviving stepchild of a uranium worker.
 [Claimant #2] provided evidence establishing that he lived with the employee in a parent-child
relationship.  [Claimant #2] is a surviving stepchild of a uranium worker. 



6. On June 15, 2004, [Claimant #3] filed a claim as a surviving stepchild of a uranium worker.  
[Claimant #3] provided evidence establishing that he lived with the employee in a parent-child 
relationship.  [Claimant #3] is a surviving stepchild of a uranium worker. 

CONCLUSIONS OF LAW

I have carefully reviewed the evidence of record, including your letters, your testimony at the 
administrative hearing, and additional documentation you provided.  

The EEOICPA provides that an individual who receives, or has received, $100,000 under section 5 of 
the Radiation Exposure Compensation Act (42 U.S.C. § 2210 note) for a claim made under that Act, or 
the survivor of that covered uranium employee if the employee is deceased, shall receive compensation
under this section in the amount of $50,000.  See 42 U.S.C. § 7384u(a).

The undersigned notes your ([Claimant #1]) objections to the recommended decision; however, they 
do not change the outcome of the case.  The Final Adjudication Branch is bound by the provisions of 
the Energy Employees Occupational Illness Compensation Program Act and has no authority to depart 
from the Act and implementing regulations. 

You ([Claimant #1], [Claimant #3] and [Claimant #2]) have demonstrated that you are the surviving 
children (daughter and stepsons) and eligible beneficiaries of a uranium worker.  Therefore, [Claimant 
#1] is entitled to compensation in the amount of $16, 666.67; [Claimant #3] is entitled to 
compensation in the amount of $16, 666.67; and [Claimant #2] is entitled to compensation in the 
amount of 16, 666.66; totaling $50,000, pursuant to 42 U.S.C. § 7384u(a), 7384u(e)(1)(B), and 
7384u(e)(3)(B) of the EEOICPA.  

For the above reasons, the Final Adjudication Branch concludes that the evidence of record is sufficient
to allow compensation under 42 U.S.C. § 7384 of the Act for your claims based on [Employee’s] 
condition of lung cancer.  Accordingly, your claim for compensation is accepted.  

Seattle, Washington

Rosanne M. Dummer, District Manager

Final Adjudication Branch Seattle

EEOICPA Fin. Dec. No. 68949-2005 (Dep’t of Labor, September 21, 2005)
NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claims for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, the Final Adjudication 
Branch accepts your claims for compensation under 42 U.S.C. § 7384.

STATEMENT OF THE CASE

On May 31, 2005, you filed Forms EE-2 (Claim for Survivor Benefits under EEOICPA) claiming 



benefits as the surviving children of [Employee].  You identified the diagnosed condition being 
claimed as small cell carcinoma of the lung.  The medical documentation of record includes a 
pathology report based on an endobronchial biopsy performed on March 1, 1995, which shows a 
diagnosis of small cell carcinoma of the right upper lung lobe.  A report of a consultation examination 
conducted on March 2, 1995, and signed by Dr. Blessilda Liu, confirms that diagnosis.

You submitted a copy of your father’s death certificate showing that he died on April 18, 1996, and 
identifying [Employee’s Spouse] as his surviving spouse.  A copy of their marriage certificate shows 
that they were wed on August 31, 1953.  A copy of a death certificate shows that [Employee’s Spouse] 
died on December 26, 2004, and names her father as [Employee’s Spouse’s Father].

With the exception of [Claimant #3], you each provided a copy of a birth certificate naming 
[Employee] as your father.  [Claimant #5] provided marriage certificates and a divorce decree 
establishing the change in her last name to [Claimant #5’s married name].

[Claimant #3’s]  birth certificate shows that she was named [Claimant #3’s given name]  and that she
was born on July 8, 1953, approximately two months prior to the marriage of [Employee] and 
[Employee’s Spouse].  The certificate was filed with the Pennsylvania Department of Health on July 
22, 1953.  The birth certificate names [Claimant #3’s biological father] as her father and [Employee’s
Spouse] as her mother.  She provided a statement indicating that she resided with her mother and 
[Employee] from infancy until 1974, when she was married.  She reports that, after leaving home, she 
maintained a relationship with [Employee] and cared for him during his illness due to cancer.  She 
further reports that [Employee] and her mother had told her that she was adopted, but that she cannot 
find any supporting documentation.  Finally, she states that she never knew any other father.  She 
provided a copy of a permanent record card for the senior high school in McKeesport, PA, which 
names [Employee] as her father and [Employee’s Spouse]as her mother.  A copy of [Employee’s] last 
will and testament names [Claimant #3], along with the other claimants, as his children.  [Claimant 
#5] provided a letter in which she states that she has no doubt that [Claimant #3] is her sister and that 
all five children were raised in the same household.  [Claimant #3] also provided marriage certificates 
and a divorce decree establishing the change in her last name to [Claimant #3’s married name].

You also provided a Form EE-3 (Employment History) in which you stated that your father worked at 
the U.S. Steel Co., National Tube Division, from 1953 to 1985.  U.S. Steel verified that he worked at 
the U.S. Steel Co., National Tube Division, from August 15, 1953, to July 30, 1985.  The U.S. Steel 
Co., National Tube Division, in McKeesport, PA, is recognized as a covered atomic weapons employer
(AWE) facility from 1959 to 1960.  See Department of Energy, Office of Worker Advocacy, Facility 
List.

To determine the probability of whether your father sustained cancer in the performance of duty, the 
Cleveland district office referred your claims to the National Institute for Occupational Safety and 
Health (NIOSH) for radiation dose reconstruction.  On July 20, 22, 24, and 27, 2005, you signed Forms
OCAS-1, indicating that you had reviewed the NIOSH Draft Report of Dose Reconstruction and 
agreeing that it identified all of the relevant information provided to NIOSH.  On August 3, 2005, the 
district office received the final NIOSH Report of Dose Reconstruction.  Using the information 
provided in this report, the district office used the Interactive RadioEpidemiological Program to 
determine the probability of causation of your father’s cancer and reported in its recommended 
decision that there was at least a 50% probability that lung cancer was caused by radiation exposure at 
the U.S. Steel Co., National Tube Division.



On August 11, 2005, the Cleveland district office issued a recommended decision concluding that your 
father is a covered employee with cancer as defined in 42 U.S.C. § 7384l(9)(B), whose cancer was at 
least as likely as not related to his employment at the U.S. Steel Co., National Tube Division, and thus 
sustained in the performance of duty.  For that reason, the district office recommended that you, as his 
surviving children, are each entitled to compensation in the amount of $30,000 pursuant to 42 U.S.C. 
§ 7384s.

On August 17 and 22, 2005, the Final Adjudication Branch received written notification that you waive
any and all objections to the recommended decision.

FINDINGS OF FACT

1. You filed claims for benefits on May 31, 2005. 

2. Your father worked at the U.S. Steel Co., National Tube Division, a covered AWE facility, from 
August 15, 1953, to July 30, 1985. 

3. Your father was diagnosed with small cell carcinoma of the right upper lung lobe on March 1, 
1995. 

4. The NIOSH Interactive RadioEpidemiological Program determined a 95.91% probability that 
your father’s lung cancer was caused by radiation exposure at the U.S. Steel Co., National Tube 
Division. 

5. Your father’s cancer was at least as likely as not related to his employment at an AWE facility. 

6. You are the surviving children of [Employee]. 

CONCLUSIONS OF LAW

I have reviewed the evidence of record and the recommended decision issued by the district office on 
August 11, 2005.

To determine the probability of whether your father sustained cancer in the performance of duty, the 
district office referred your claims to the National Institute for Occupational Safety and Health 
(NIOSH) for radiation dose reconstruction, in accordance with 20 C.F.R. § 30.115.  The information 
and methods utilized to produce the dose reconstruction are summarized and explained in the NIOSH 
Report of Dose Reconstruction, dated April 13, 2005.  NIOSH determined that the internal dose due to 
inhalation during your father’s first year of employment was of sufficient magnitude to produce a 
probability of causation of 50% or greater.  See 42 C.F.R. §§ 82.25, 82.26.

Using the information provided in the Report of Dose Reconstruction for small cell carcinoma of the 
right upper lung lobe, the district office utilized the NIOSH Interactive RadioEpidemiological Program 
to determine a 95.91% probability that your father’s cancer was caused by radiation exposure while 
employed at the U.S. Steel Co., National Tube Division.  The Final Adjudication Branch (FAB) also 
analyzed the information in the NIOSH report, confirming the 95.91% probability.



The FAB has also reviewed the evidence regarding [Claimant #3’s] status as a stepchild and has 
determined that she is a stepchild of [Employee] who lived with him in a regular parent-child 
relationship.  For that reason, she meets the definition of “child” in 42 U.S.C. § 7384s(e)(3)(B).

Based on your father’s covered employment at the U.S. Steel Co., National Tube Division, the medical
documentation showing a diagnosis of small cell carcinoma of the right upper lung lobe, and the 
determination that your father’s cancer is at least as likely as not related to his employment at the U.S. 
Steel Co., National Tube Division, and thus sustained in the performance of duty, he is a “covered 
employee with cancer”.  See 42 U.S.C. §§ 7384l(1)(B), (9)(B).

For those reasons, I find that you are each entitled to $30,000 based on your father’s lung cancer, as 
provided by 42 U.S.C. § 7384s.

Cleveland, OH

Debra A. Benedict

District Manager

Final Adjudication Branch

Toxic Substances

Acceptance under former Part D 

EEOICPA Fin. Dec. No. 2029-2002 (Dep’t of Labor, January 10, 2005)
NOTICE OF FINAL DECISION

This decision of the Final Adjudication Branch (FAB) concerns your claim for compensation under the 
Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 U.S.C. 
§ 7384 et seq. (EEOICPA or the Act). Your claim under Part E of the Act is hereby accepted as 
compensable.

The Jacksonville district office issued a recommended decision finding that [Employee] was employed
at a Department of Energy (DOE) facility by a DOE contractor in accordance with Part E, 42 U.S.C. § 
7385s(1); that you are the eligible survivor in accordance with Part E, 42 U.S.C. § 7385s-3(c)(1); and 
that you are entitled to $125,000 in accordance with Part E, 42 U.S.C. § 7385s-3(a)(1).  Consequently, 
the district office concluded your survivor claim is accepted in accordance with Part E, 42 U.S.C. § 
7385s-4(b).  On December 28, 2004, the Final Adjudication Branch received your written notification 
that you waive any and all objections to the recommended decision.  

The evidence of record establishes that your application meets the statutory criteria for compensability 
as defined in Part E of the EEOICPA.  In this instance the evidence confirms that your spouse had 
covered employment with the gaseous diffusion plant in Paducah, Kentucky, for the period of March 
24, 1952 to January 15, 1982, and supports a causal connection between your spouse’s death and his 
exposure to a toxic substance at a DOE facility.  Specifically, the evidence of record establishes that a 
Physicians Panel review under former Part D of the EEOICPA has been completed, and that the 
Secretary of Energy accepted the Panel’s affirmative determination of [Employee]’s pulmonary 



fibrosis due to exposure to a toxic substance at a DOE facility.  The file contains [Employee]’s death 
certificate listing the causes of death as cardiogenic shock and pneumonia, the medical opinion of Dr. 
Kalindi Narayan concluding that pulmonary fibrosis contributed to the employee’s death, and a copy of
your marriage certificate.  This evidence establishes your entitlement to basic survivor benefits under 
Part E of the EEOICPA.

The Final Adjudication Branch hereby finds that [Employee] was a DOE contractor employee with 
pulmonary fibrosis due to exposure to a toxic substance at a DOE facility; and that you are the eligible 
survivor of [Employee].  Therefore, the Final Adjudication Branch hereby concludes that you are 
entitled to compensation in the amount of $125,000 under Part E of the EEOICPA.  Adjudication of 
your potential entitlement to additional compensation is deferred until after the effective date of the 
Interim Final Regulations.

Sidne M. Valdivieso

Hearing Representative

Claim for cancer under Part E

EEOICPA Fin. Dec. No. 10009704-2007 (Dep’t of Labor, February 22, 2010)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning the above-captioned claim for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the claim for 
benefits based on lymphoma is denied under Part E of EEOICPA.   

STATEMENT OF THE CASE

On March 19, 2002, the employee filed a claim for benefits under Part B of EEOICPA and alleged that 
he had contracted pulmonary fibrosis and lymphoma due to his employment as a uranium miner.  On 
May 11, 2004, he also filed a Request for Review by Physicians Panel with the Department of Energy 
(DOE) under former Part D of EEOICPA for pulmonary fibrosis and lymphoma.  With the repeal of 
Part D and the enactment of Part E, the employee’s Part D claim was treated as a claim for benefits 
under Part E.  

On August 16, 2002, FAB issued a final decision accepting the claim under Part B for pulmonary 
fibrosis and awarded the employee $50,000.00 in lump-sum compensation.  In that decision, FAB 
noted that the Department of Justice (DOJ) confirmed that the employee was an award recipient under 
section 5 of the Radiation Exposure Compensation Act (RECA), 42 U.S.C. 2210 note, for the condition
of pulmonary fibrosis.  On May 21, 2007, FAB issued another final decision that accepted the claim for
pulmonary fibrosis, this time under Part E, and awarded the employee medical benefits under Part E for
that covered illness.  On November 3, 2008, FAB also issued a final decision that awarded the 
employee impairment benefits under Part E based on his accepted pulmonary fibrosis; the award of 
$142,500.00 was for his 57% whole body impairment.

In support of his Part E claim for lymphoma, the employee submitted an employment history on Form 



EE-3, showing that he had worked as a miner for Kerr-McGee at the KerMac 24 Mine in Grants, New 
Mexico, from approximately September 1, 1959 to March 1, 1960, and for Phillips 
Petroleum/Sandstone at the Ambrosia Lake Mine, from approximately March 1, 1960 to November 30,
1960.  DOJ submitted employment evidence it had collected in connection with his RECA claim, 
including an Itemized Statement of Earnings from the Social Security Administration and a Uranium 
Miner’s study, both of which verified that the employee worked as a uranium miner for Kerr-McGee in 
Section 24 from January 1, 1959 to September 30, 1960, and for Phillips Petroleum at Sandstone from 
October 1, 1960 to December 31, 1960.  The employee also submitted a pathology report, dated 
November 10, 1998, in which Dr. Glenn H. Segal diagnosed B-cell non-Hodgkin’s lymphoma 
involving bone marrow.  He also submitted a November 18, 1998 report in which Dr. Jo-Ann Andriko 
confirmed the diagnosis of malignant lymphoma. 

The district office reviewed source documents used to compile the U. S. Department of Labor’s Site 
Exposure Matrices (SEM)[1]to determine whether it was possible that, given the employee’s labor 
category and the work processes in which he was engaged, he was exposed to a toxic substance in the 
course of his employment that has a causal link with his claimed lymphoma.  The district office 
determined that SEM did not have such a link and by letters dated August 14, 2009, and September 14, 
2009, it advised the employee that there was insufficient evidence to establish that exposure to a toxic 
substance at a DOE facility or section 5 mine was a significant factor in aggravating, contributing to or 
causing his lymphoma.  The district office requested that he provide further evidence of the link 
necessary to support his claim and afforded him 30 days to provide the requested evidence.  In 
response, on October 13, 2009, he submitted a letter in which he stated that his lymphoma was the 
result of his employment as a uranium miner.  The letter was accompanied by the following 
documents:  

1.      An article entitled “Radon Exposure and Mortality Among White and American 
Indian Uranium Miners:  An Update of the Colorado Plateau Cohort.” 

2.      An article entitled “Radiation Exposure Tied to Lymphoma Risk in Men.”

3.      An article entitled “Occupational Exposures and Non-Hodgkin’s Lymphoma:  
Canadian Case-Control Study.” 

4.      An article on non-Hodgkin’s lymphoma.

5.      An abstract from the update of mortality from all causes among white uranium 
miners from the Colorado plateau study group. 

6.      A section from the Federal Register Notice regarding changes to the dose 
reconstruction target organ selection for lymphoma under EEOICPA. 

7.      A letter dated August 17, 2001 in which Dr. Thomas P. Hyde opined that it was 
highly likely that the employee’s lymphoma was caused by his exposure to radiation 
during his employment as a uranium miner. 

To determine the probability of whether the employee contracted cancer in the performance of duty 
under Part E due to radiation, the district office referred his claim to the National Institute for 
Occupational Safety and Health (NIOSH) for radiation dose reconstruction.  On November 10, 2009, 

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/10009704-2007--20100222.htm#_ftn1


the district office received the final NIOSH Report of Dose Reconstruction and used the information 
provided in that report to determine the probability of causation (PoC).  The district office calculated 
that there was a 17.10% probability that the employee’s lymphoma was caused by radiation exposure at
the uranium mines in which he worked. 

On December 10, 2009, the district office issued a recommended decision to deny the employee’s Part 
E claim for lymphoma on the ground that it was not “at least as likely as not” (a 50% or greater 
probability) that his lymphoma was caused by his employment at the uranium mines where he worked. 
The district office further concluded that there was no evidence meeting the “at least as likely as not” 
causation standard that exposure to a toxic substance other than radiation at either a DOE facility or a 
section 5 mine was a significant factor in aggravating, contributing to or causing the claimed illness of 
lymphoma.  

Following issuance of the recommended decision, FAB independently analyzed the information in the 
NIOSH report and confirmed the district office’s PoC calculation of 17.10%.  Based on a thorough 
review of the case file, FAB hereby makes the following:

FINDINGS OF FACT

1.      The employee worked as a uranium miner for Kerr-McGee in Section 24 from January 1, 1959 to 
September 30, 1960, and for Phillips Petroleum at Sandstone from October 1, 1960 to December 31, 
1960.

2.      He was diagnosed with lymphoma on November 10, 1998.

3.      Based on the dose reconstruction performed by NIOSH, the PoC (the likelihood that the cancer 
was caused by radiation exposure incurred while working at a covered facility) for the employee’s 
lymphoma was 17.10%, which is less than 50%. 

4.      There is insufficient evidence in the file to establish that it is “at least as likely as not” that 
exposure to toxic substances other than radiation at a covered DOE facility or section 5 mine was a 
significant factor in aggravating, contributing to or causing the employee’s lymphoma.

Based on a review of the aforementioned facts, FAB also hereby makes the following:

CONCLUSIONS OF LAW

Part E of EEOICPA provides compensation to covered DOE contractor employees who have contracted
a “covered illness” through exposure at a DOE facility in accordance with § 7385s-2.  Section 7385s(2)
defines a “covered DOE contractor employee” as any DOE contractor employee determined under § 
7385s-4 to have contracted a covered illness through exposure at a DOE facility, and § 7385s(2) 
defines a “covered illness” as an illness or death resulting from exposure to a toxic substance.  Pursuant
to 42 U.S.C. § 7385s-5(2), a section 5 uranium worker determined under § 7385s-4(c) to have 
contracted a covered illness through exposure to a toxic substance at a section 5 mine or mill will be 
eligible for Part E benefits to the same extent as a DOE contractor employee determined under § 
7385s-4 to have contracted a covered illness through exposure to a toxic substance at a DOE facility.  

To establish eligibility for benefits for radiogenic cancer under Part E of EEOICPA, an employee must 



show that he or she has been diagnosed with cancer; was a civilian DOE contractor employee or a 
civilian RECA section 5 uranium worker who contracted that cancer after beginning employment at a 
DOE facility or a RECA section 5 facility; and that the cancer was at least as likely as not related to 
exposure to radiation at a DOE facility or a RECA section 5 facility.  Section 30.213 of the 
implementing regulations (20 C.F.R. § 30.213(c) (2009)) states that: 

The Office of Workers’ Compensation Programs (OWCP) also uses the Department of Health and 
Human Services (HHS) regulations when it makes the determination required by § 7385s-4(c)(1)(A) of
the Act, since those regulations provide the factual basis for OWCP to determine if "it is at least as 
likely as not" that exposure to radiation at a DOE facility or RECA section 5 facility, as appropriate, 
was a significant factor in aggravating, contributing to or causing the employee’s radiogenic cancer 
claimed under Part E of the Act.  For cancer claims under Part E of the Act, if the PoC is less than 50% 
and the employee alleges that he was exposed to additional toxic substances, OWCP will determine if 
the claim is otherwise compensable pursuant to § 30.230(d) of this part.

FAB notes that the PoC calculations in this case were performed in accordance with 20 C.F.R. § 
30.213.  FAB independently analyzed the information in the NIOSH report, confirming the district 
office’s PoC calculation of 17.10%.

Section 30.111(a) of the regulations states that “Except where otherwise provided in the Act and these 
regulations, the claimant bears the burden of proving by a preponderance of the evidence the existence 
of each and every criterion necessary to establish eligibility.  Proof by a preponderance of the evidence 
means that it is more likely than not that the proposition to be proved is true.”  20 C.F.R. § 30.111(a).  
As found above, the case file does not contain sufficient evidence to enable the employee to meet his 
burden of proof to establish that it is “at least as likely as not” that exposure to toxic substances other 
than radiation at a covered DOE facility or section 5 mine was a significant factor in aggravating, 
contributing to or causing his lymphoma.

In the absence of evidence to support that it is at least as likely as not that exposure to a toxic or 
radiological substance at a DOE facility or a RECA section 5 facility was a significant factor in 
aggravating, contributing to, or causing his lymphoma, FAB concludes that the employee has failed to 
establish that he contracted the “covered illness” of lymphoma, and his claim under Part E of 
EEOICPA is denied. 

Kathleen M. Graber

Hearing Representative

Final Adjudication Branch

[1]  SEM is a database of occupational categories, the locations where those occupational categories would have been 
performed, a list of process activities at the facility and the locations where those processes occurred, a list of toxic 
substances and the locations where those toxic substances were located, and a list of medical conditions and the toxic 
substances associated with those conditions.  

Definition of

EEOICPA Fin. Dec. No. 10086042-2010 (Dep’t of Labor, June 22, 2010)
NOTICE OF FINAL DECISION



This is the decision of the Final Adjudication Branch (FAB) on the above-noted claim for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the claim for 
medical benefits due to choroid melanoma of the left eye, based on exposure to non-ionizing radiation, 
is accepted under Part E of EEOICPA.  The claim for choroid melanoma of the left eye under Part B is 
deferred pending completion of a radiation dose reconstruction.  

STATEMENT OF THE CASE

On September 9, 2009, the employee filed a Form EE-1 claiming benefits under EEOICPA for choroid 
melanoma.  On a Form EE-3, Employment History, he indicated he was employed as a welder by 
Union Carbide at the Oak Ridge Gaseous Diffusion Plant (K-25) from September 1967 to July 1974.  
The Oak Ridge Institute for Science and Education (ORISE) database verified his contractor 
employment as a welder at K-25 from September 18, 1967 to July 5, 1974.  K-25 is a covered 
Department of Energy (DOE) facility.[1]
DOE provided the employee’s available personnel and medical records.  A November 3, 1969 medical 
report noted conjunctivitis (flash burns) to his eyes after performing his regular welding duties and 
noted he had suffered previous flash burns.  An incident report, dated December 18, 1969, diagnosed 
flash burns to his eyes after welding at K-25 and again noted he had previous burns to his eyes.  A 
September 1, 2009 letter, signed by the employee’s physician, listed a diagnosis of choroidal melanoma
of the left eye.
On October 5, 2009, the employee completed an Occupational History Questionnaire in which he 
identified areas in which he worked (K-1401, K-1410, K-1420), his job title (welder), and some of the 
toxic substances to which he may have been exposed in the course of his employment (including 
beryllium, cadmium, chromium, lead, manganese, etc.).
To determine his exposure to ionizing radiation, the district office referred the employee’s application 
package to the National Institute for Occupational Safety and Health (NIOSH) for a radiation dose 
reconstruction.  The reconstruction is still being completed.
The district office reviewed source documents used to compile the U. S. Department of Labor’s Site 
Exposure Matrices (SEM) to determine whether or not it is possible that, given the employee’s labor 
category and the work processes engaged in, he was exposed to a toxic substance in the course of 
employment that corresponds to the claimed medical condition.  The SEM search failed to establish a 
known causal link between melanoma and exposure to any toxic substance.

The district office sent the employee’s records to a district medical consultant (DMC) for review.  In an 
April 26, 2010 report, the DMC concluded that it was “at least as likely as not” that exposure to toxic 
substances at the covered facility was a significant factor in causing, contributing to, or aggravating the
employee’s choroidal melanoma of the left eye.  The DMC noted that a recognized risk factor for 
ocular melanoma is ultraviolet light exposure and there is growing scientific literature which includes 
case-control epidemiologic studies and meta-analysis that supports that work as a welder increases risk 
for ocular melanoma, particularly if multiple burns of the eyes occur.  The DMC noted that high energy
welding processes can generate intense ultraviolet light and the welding-related burns, which can occur
in the eyes or skin, are sometimes called flash burns.  The DMC noted that the time between his 
documented flash burns to the eyes to diagnosis of the eye melanoma is a sufficient latency period for 
the cancer to occur from worksite exposures.

On May 20, 2010, the Jacksonville district office issued a recommended decision recommending 
acceptance of the claim for medical benefits under Part E for choroid melanoma of the left eye.  The 
recommended decision informed the employee that he had 60 days to file any objections.  On May 27, 

http://www.dol.gov/owcp/energy/regs/compliance/Decisions/GenericDecisions/DecisionsRef/10086042-2010--20100622.htm#_ftn1


2010, FAB received written notification that the employee waived any and all objections to the 
recommended decision.  On June 18, 2010, FAB received the employee’s signed statement verifying 
that he had not received any settlement or award from a lawsuit related to toxic exposure at the covered
facility or workers’ compensation claim in connection with choroid melanoma of the left eye, and that 
he had neither pled guilty to nor been convicted of workers’ compensation fraud.

In light of the above, the undersigned hereby makes the following:

FINDINGS OF FACT

1.         On September 9, 2009, the employee filed a claim for benefits under EEOICPA based on 
choroid melanoma.

2.         The employee was initially diagnosed with choroid melanoma of the left eye on September 1, 
2009.

3.         The employee was a DOE contractor employee at K-25 from September 18, 1967 to July 5, 
1974.

4.         There is a causal relationship between toxic exposure at K-25 and the employee’s choroid 
melanoma of the left eye.

Based on the above findings of fact, the undersigned hereby makes the following:

CONCLUSIONS OF LAW

Section 30.316(a) of the EEOICPA regulations provides that, if the claimant waives any objections to 
all or part of the recommended decision, FAB may issue a final decision accepting the recommendation
of the district office, either in whole or in part.  20 C.F.R. § 30.316(a) (2010).

Under Part E, a “covered illness” means an illness or death resulting from exposure to a toxic 
substance.  A “toxic substance” means any material that has the potential to cause illness or death 
because of its radioactive, chemical, or biological nature.  20 C.F.R. § 30.5(ii).  Non-ionizing radiation 
in the form of radio-frequency radiation, microwaves, visible light, and infrared or ultraviolet light 
radiation is a toxic substance under Part E.[2]  

Under Part B, radiation is defined only as ionizing radiation in the form of alpha particles, beta 
particles, neutrons, gamma rays, X-rays, or accelerated ions or subatomic particles from accelerator 
machines.  42 U.S.C. § 7384l(16).  A NIOSH radiation dose reconstruction is required to determine the 
probability that ionizing radiation exposure during the performance of duty caused an employee’s 
cancer.  However, EEOICPA does not require a dose reconstruction to determine if non-ionizing 
radiation exposure caused an employee’s cancer under Part E.  20 C.F.R. § 30.213(c). 

The evidence establishes that it is at least as likely as not that exposure to a toxic substance at a DOE 
facility was a significant factor in aggravating, contributing to, or causing the employee’s choroid 
melanoma of the left eye.  The employee was a DOE contractor employee with choroid melanoma of 
the left eye due to exposure to a toxic substance at a DOE facility.  Therefore, I hereby conclude that 
the employee is entitled to medical benefits for choroid melanoma of the left eye, effective September 



9, 2009, under Part E of EEOICPA.

Jacksonville, FL

Jeana F. LaRock

Hearing Representative

Final Adjudication Branch

[1]  See DOE’s facility list on the agency website at:  
http://www.hss.energy.gov/healthsafety/FWSP/advocacy/faclist/showfacility.cfm (Retrieved June 21, 2010).

[2] Federal (EEOICPA) Procedure Manual, Chapter 0-0500.2(ss) (November 2008).

Exposure to

EEOICPA Fin. Dec. No. 20858-2006 (Dep’t of Labor, June 30, 2006)
NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch concerning your claims for compensation under 
the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended, 42 
U.S.C. § 7384 et seq. (EEOICPA or the Act).  For the reasons set forth below, your claims are accepted 
in part and denied in part.  

STATEMENT OF THE CASE

You each filed a Form EE-2, Claim for Survivor Benefits.  A claim was also filed by [Claimant #8], 
but he died on April 21, 2005 before adjudication was complete.  You stated on the Forms EE-2 that 
you were filing for the lung and throat cancer of your late father, [Employee], hereinafter referred to as
“the employee.”  The death certificate and affidavits establish that the employee was diagnosed with 
lung cancer in approximately June 1959.  The employee’s death certificate shows lung cancer as the 
cause of death on June 13, 1961.  There is no medical evidence supporting a diagnosis of throat cancer.
On the Form EE-3, Employment History, you stated the employee was employed sometime in the 
1940s as a machinist with the Manhattan Project in Oak Ridge, Tennessee.  The district office verified 
that the employee worked for Tennessee Eastman Corporation (TEC) at the Y-12 plant[1] for the period
of December 27, 1943 to August 29, 1946.  

On July 16, 2002, the district office referred your application package to the National Institute for 
Occupational Safety and Health (NIOSH) for radiation dose reconstruction.  On September 26, 2005, 
NIOSH returned your case to the district office.  Effective September 24, 2005, the Department of 
Health and Human Services designated certain employees of the Y-12 plant who were employed for a 
number of work days aggregating at least 250 work days, either solely under this employment or in 
combination with work days of employment occurring within the parameters established for classes of 
employees included in the SEC, as members of the Special Exposure Cohort (SEC) based on work 
performed in uranium enrichment or other radiological activities at the Y-12 plant, for the period from 
March 1943 through December 1947.  

In support of your claims for survivorship, you submitted the death certificate of the employee, and a 



copy of the death certificate of the employee’s spouse.  In addition, you submitted evidence that you 
are the children of the employee, along with documentation of legal name changes.

On March 20, 2006, the Seattle district office issued a recommended decision, concluding that you are 
entitled to lump-sum compensation as eligible survivors under Part B of the Act, that [Claimant #1], 
[Claimant #4], [Claimant #5], and [Claimant #6] are eligible survivors under Part E, and [Claimant 
#2], [Claimant #3], and [Claimant #7] are not eligible survivors under Part E of the Act.  The district 
office also recommended that the claim for throat cancer be denied.  On May 27, 2006, the Final 
Adjudication Branch issued a final decision, denying compensation to [Claimant #2], [Claimant #3], 
and [Claimant #7] under Part E of the Act.  

You each verified that neither you nor the employee filed a lawsuit or a state workers’ compensation 
claim or received a settlement, award, or benefit for the claimed conditio

The Final Adjudication Branch received written notification that you each waived any and all 
objections to the recommended decision.  

FINDINGS OF FACT

1. You each filed a Form EE-2, Claim for Survivor Benefits. 

2. The employee was diagnosed with lung cancer in approximately June 1959. 

3. The employee was employed at the Y-12 plant in Oak Ridge, Tennessee, from December 27, 
1943 to Au gust 29, 1946. 

4. You are each the employee’s child.  [Claimant #1]’s birth date is [Date of Birth]; [Claimant 
#4]’s birth date is [Date of Birth]; [Claimant #5]’s birth date is [Date of Birth]; and 
[Claimant #6]’s birth date is [Date of Birth].  The employee’s spouse is no longer living.  
[Claimant #4] and [Claimant #6] were enrolled in college full-time and continuously from the 
age of 18 through the date of the employee’s death on June 13, 1961. 

5. The employee’s lung cancer caused his death. 

6. The employee was 50 years old at the time of his death and died 15 years before his normal 
retirement age of 65 years. 

CONCLUSIONS OF LAW

I have reviewed of the evidence of record and the recommended decision.

On June 5, 2006, the Director of the Division of Energy Employees Occupational Illness Compensation
(DEEOIC) issued a bulletin establishing supplemental guidance for processing claims for the SEC class
at the Y-12 Plant from March 1943 to December 1947.[2]  This directive supplements the guidance 
provided for making a determination that the employee performed work in uranium enrichment 
operations or other radiological activities for more than 250 days at the Y-12 plant.[3]  Attachment 1 of 
the bulletin lists occupational titles for Y-12 employees involved in Uranium Enrichment Processes.  
The employment evidence of record, specifically the report from the Oak Ridge Institute for Science 



and Education (ORISE) database and Department of Energy (DOE) records, indicates that the 
employee was classified as a “maintenance mechanic” from December 27, 1943 to April 1, 1944; as a 
“millwright” from April 2, 1944 to December 8, 1945; as a “vacuum service mechanic” from 
December 9, 1945 to January 12, 1946; and as a “millwright” from January 13, 1946 to August 29, 
1946.  However, the employee’s job titles are not on the list.[4]  

The DEEOIC notes that the Y-12 facility had building locations where uranium enrichment operations 
or other processes relating to radiological material were conducted.  Employees performing 
non-uranium enrichment duties that were routinely present within the buildings or areas where uranium
enrichment operations occurred are also considered part of the SEC class.  Department of Energy 
(DOE) records include a clinical record for the employee listing each time he went to the employee 
health unit for treatment while employed by the Tennessee Eastman Corporation.  Several treatments 
list a building number (9204-4).  Building 9204-4 is acknowledged to be a Beta building where the 
calutron was located and uranium enrichment occurred.  The Final Adjudication Branch performed a 
search of the U. S. Department of Labor Site Exposure Matrices (SEM).  Source documents used to 
compile the SEM establish that the labor category of “millwright” at Y-12 could potentially be exposed 
to the toxic substance of uranium tetrafluoride.  The SEM contains a list of processes performed by this
labor category, which includes uranium recovery, purification, and recycle operations.

The evidence shows that the employee worked at the Y-12 plant in Oak Ridge, Tennessee from 
December 27, 1943 to August 29, 1946, and as a millwright from April 2, 1944 to December 8, 1945 
and from January 13, 1946 to August 29, 1946, which equals more than 250 days during the SEC class 
period, and that he was involved in uranium enrichment operations and other radiological activities.  
Therefore, the employee qualifies as a member of the SEC.

The employee was diagnosed with lung cancer which is a “specified cancer” pursuant to 42 U.S.C. § 
7384l(17)(A) and 20 C.F.R. § 30.5(ff)(2).  You meet the definition of survivors under Part B of the Act. 
42 U.S.C. § 7384s(e)(B).  Therefore, you are entitled to compensation of $150,000 for the employee’s 
lung cancer, to be divided equally.  42 U.S.C. § 7384s(a).  The exact payment amounts may vary by 
one penny, as the total compensation may not exceed $150,000.

The employee was an employee of a DOE contractor at a DOE facility.  42 U.S.C. §§ 7384l(11), 
7384l(12).  A determination under Part B of the Act that a DOE contractor employee is entitled to 
compensation under that part for an occupational illness is treated as a determination that the employee 
contracted that illness through exposure at a DOE facility.  42 U.S.C. § 7385s-4(a).  Therefore, the 
employee is a covered DOE contractor employee with a covered illness.  42 U.S.C. §§ 7385s(1), 
7385s(2).  

[Claimant #1] was 14 at the time of the employee’s death.  [Claimant #4] was 19 at the time of the 
employee’s death and enrolled full-time in school.  [Claimant #5] was 11 at the time of the employee’s
death.  [Claimant #6] was 21 at the time of the employee’s death and enrolled full-time in school.  
Therefore, [Claimant #1], [Claimant #4], [Claimant #5], and [Claimant #6] each meet the definition 
of a covered child under Part E of the Act.  42 U.S.C. § 7385s-3(d)(2).  Therefore, [Claimant #1], 
[Claimant #4], [Claimant #5], and [Claimant #6] are also entitled to benefits in the amount of 
$125,000 for the employee’s death related to lung cancer, to be divided equally.  42 U.S.C. § 
7385s-3(a)(1).

The employee experienced presumed wage-loss for each calendar year subsequent to the calendar year 



of his death through and including the calendar year in which he would have reached normal retirement
age.  20 C.F.R. § 30.815 (2005).  This equals 14 years of wage-loss.  Therefore, [Claimant #1], 
[Claimant #4], [Claimant #5], and [Claimant #6] are also entitled to share an additional $25,000 for 
the employee’s wage-loss, for a total award of $150,000.  42 U.S.C. § 7385s-3(a)(2).

I also conclude that there was no medical evidence submitted to establish that the employee was 
diagnosed with the claimed condition of throat cancer, and the claims for that condition must be 
denied.  20 C.F.R. §§ 30.211, 30.215.

Jacksonville, Florida

Sidne M. Valdivieso

Hearing Representative

[1] According to the Department of Energy’s (DOE) Office of Worker Advocacy on the DOE website at: 
http://www.eh.doe.gov/advocacy/faclist/showfacility.cfm., the Y-12 plant is a covered DOE facility from 1942 to the 
present.  Tennessee Eastman Corporation (TEC) was a DOE contractor at this facility from 1943 to 1947.  (Retrieved June 
30, 2006).

[2] EEOICPA Bulletin No. 06-11 (issued June 5, 2006).  

[3] EEOICPA Bulletin No. 06-04 (issued November 21, 2005).

[4] EEOICPA Bulletin No. 06-11 (issued June 5, 2006).

EEOICPA Fin. Dec. No. 10016501-2007 (Dep’t of Labor, May 7, 2007)
NOTICE OF FINAL DECISION  

This is the final decision of the Final Adjudication Branch (FAB) concerning the above claim for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the FAB reverses 
the recommended decision of the district office and accepts the claim under Part E of EEOICPA for 
medical benefits based on the covered illness of brain tumor (meningioma).   

STATEMENT OF CASE

On December 18, 2002, [Employee] filed a claim for benefits under Part B and the former Part D of 
EEOICPA claiming he developed a brain tumor, diagnosed in February of 1993, as the result of his 
work at a Department of Energy (DOE) facility.  On October 28, 2004, Part E of EEOICPA was 
enacted when Congress repealed Part D.  [Employee] alleged on his Form EE-3 that he was employed 
as a Hazard Reduction Technician (HRT) from April 14, 1984 to the date of his signature (December 
18, 2002) at the Rocky Flats Plant.[1] DOE confirmed his employment at the Rocky Flats Plant from 
April 16, 1984 to January 15, 2003. 

[Employee] submitted medical records in support of his claim.  Included in these medical records were
several surgical pathology reports, MRI reports and medical narratives, which document he was 
diagnosed with meningioma (a non-cancerous brain tumor) in February 1993 at the age of 31.  Then, he
developed several recurrences of the initial meningioma as well as new lesions in other parts of his 



brain.  Notably, his tumors were always referred to in these records as being “atypical, aggressive, and 
skull-based” and have resulted in his loss of hearing and other neurological deficits.     

On May 14, 2003, FAB issued a final decision denying [Employee]’s claim under Part B of EEOICPA,
because non-cancerous tumors of the brain are not compensable “occupational” illnesses under that 
Part. 

In September 2006, the district office initiated development of [Employee]’s claim under Part E.  
Under that Part, once the medical evidence substantiates a diagnosis of a claimed condition, the district 
office proceeds with a causation analysis to make a determination as to whether there is a causal 
connection between that condition and exposure to a toxic substance or substances at a DOE facility.  
The standard by which causation between an illness and employment is established is explained in 
Federal (EEOICPA) Procedure Manual Chapter E-500.3b:

Causation Test for Toxic Exposure.  Evidence must establish that there is a relationship between 
exposure to a toxic substance and an employee’s illness or death.  The evidence must show that it is “at 
least as likely as not” that such exposure at a covered DOE facility during a covered time period was a 
significant factor in aggravating, contributing to, or causing the employee’s illness or death, and that 
it is “at least as likely as not” that exposure to a toxic substance(s) was related to employment at a DOE
facility.

To assist employees in meeting this standard, the Division of Energy Employees Occupational Illness 
Compensation (DEEOIC) undertakes a variety of steps to collect necessary information to show that a 
claimed illness is linked to a toxic exposure.   Principally, DEEOIC has undertaken extensive data 
collection efforts with regard to the various types of toxic substances present at particular DOE 
facilities and the health effects these substances have on workers.  This data has been organized into the
Site Exposure Matrices (SEM).  SEM allows DEEOIC claims staff to identify illnesses linked to 
particular toxic substances, site locations where toxic materials were used, exposures based on different
job processes or job titles, and other pertinent facility data.  

In addition to the SEM data, DEEOIC works directly with DOE to collect individual employee 
exposure and medical records.  Contact is also made in certain situations to obtain information from 
Former Worker Screening Programs or trade groups that may have relevant exposure or medical 
information.   Relevant specialists in the areas of industrial hygiene and toxicology are also utilized in 
certain situations to evaluate and render opinions on claims made by employees.  DEEOIC also works 
directly with treating physicians or other medical specialists in an effort to obtain the necessary medical
evidence to satisfy the causation standard delineated under EEOICPA.  

On September 20, 2006, the district office notified [Employee] that after conducting extensive 
research, they had been unable to establish a causal connection between the development of his 
meningioma and exposure to a toxic substance or substances at the Rocky Flats Plant.  He was afforded
a period of 30 days to provide factual or medical evidence that established such a link.   

On October 17, 2006, the district office received a letter from [Employee]’s authorized representative, 
in which he indicated that he believed that [Employee]’s exposure to plutonium and his work in the 
glove boxes where he was exposed to radiation contributed to the development of his brain tumor.  He 
requested a copy of the file, which was provided by the district office on November 14, 2006.



On December 4, 2006, a letter was received from [Employee]’s representative, in which he detailed 
several instances, based on his review of [Employee]’s exposure records, when he had experienced 
plutonium contamination. 

Subsequently, on January 31, 2007, the district office issued a recommended decision to deny the claim
under Part E of EEOICPA, finding that the evidence of record was not sufficient to establish a causal 
relationship between the development of [Employee]’s meningioma and his exposure to toxic 
substances at the Rocky Flats Plant.  The recommended decision was then forwarded to FAB for 
review. 

[Employee]’s representative requested an oral hearing on February 12, 2007, and reiterated his 
contention that [Employee]’s exposure to radiation had contributed to the development of his 
meningioma.  By letter dated February 27, 2007, the representative provided results of his research into
the relationship between the development of meningioma and exposure to radiation.  He referenced 
fourteen medical articles that suggested such a relationship existed.

Upon review of the record, FAB determined that based on the contamination records in the file; 
[Employee]’s age at the time of diagnosis; his length of exposure to radiation at the time of diagnosis; 
the location of his meningiomas, the description of his meningiomas as being atypical, aggressive and 
skull-based; and the fact that the medical literature appears to support a relationship between exposure 
to radiation and the development of these types of tumor, that [Employee]’s record should be referred 
to a DEEOIC toxicologist.   

On April 11, 2007, a statement of accepted facts detailing [Employee]’s employment dates, labor 
categories, the work processes he had been engaged in, the buildings that he worked in, his exposure 
history, the number of positive contamination events he had experienced with resulting acute intakes of
plutonium, as well as his medical and case history was referred to a toxicologist. The toxicologist was 
asked to provide an opinion as to whether there was current scientific and/or medical evidence 
supporting a causal link between exposure to radiation and the development of meningioma and, if so, 
whether based on the specifics of [Employee]’s case, it is as likely as not that his exposure to radiation 
at the Rocky Flats Plant was a significant factor in causing, contributing to, or aggravating his 
meningioma.

On April 26, 2007, the toxicologist stated that the scientific and medical literature does support a 
“causal” relationship between ionizing radiation and meningiomas at levels below 1 siever (SV). 
Further, she opined with a reasonable degree of scientific certainty “[t]hat it is as likely as not that 
exposure to a toxic substance at a DOE facility during a covered time period was a significant factor in 
aggravating, contributing to, or causing the employee’s illness, and that it is ‘at least as likely as not’ 
that exposure to a toxic substance was related to employment at a DOE facility.”

On May 7, 2007, [Employee] affirmed he had never filed for or received any benefits for meningioma 
associated with a tort suit or state workers’ compensation claim.  Additionally, he stated that he had 
never pled guilty to or been convicted of any charges of fraud in connection with a state or federal 
workers’ compensation claim. 

After a careful review of the case file, FAB hereby makes the following:

FINDINGS OF FACT



1. On December 18, 2002, [Employee] filed a claim under Part E of EEOICPA for a brain tumor. 

2. [Employee] was employed by DOE contractors from April 16, 1984 to January 15, 2003 at the 
Rocky Flats Plant, a covered DOE facility. 

3. During [Employee]’s employment he was exposed to ionizing radiation. 

4. [Employee] was diagnosed with meningioma, a non-cancerous tumor of the brain, after he 
began his employment at the Rocky Flats Plant. 

5. The evidence of record supports a causal relationship between the development of 
[Employee]’s meningioma and exposure to ionizing radiation at the Rocky Flat Plant. 

6. Ionizing radiation is as least as likely as not a significant factor in causing, contributing to, or 
aggravating [Employee]’s meningioma.  

Based on the above-noted findings of fact in this claim, FAB hereby also makes the following:

CONCLUSIONS OF LAW

Pursuant to the regulations implementing EEOICPA, a claimant has 60 days from the date of issuance 
of the recommended decision to raise objections to that decision to FAB.  20 C.F.R § 30.310(a).  If an 
objection is not raised during the 60-day period, FAB will consider any and all objections to the 
recommended decision waived and issue a final decision affirming the district office’s recommended 
decision.  20 C.F.R. § 30.316(a).  

FAB received the letter of objection and request for an oral hearing.  A hearing was scheduled, but 
upon review of the evidence in the case file, FAB determined the claim was not in posture for a final 
decision and required a review by a toxicologist.  Based on this review, the recommended decision is 
hereby reversed and [Employee]’s claim for meningioma is accepted.  On May 7, 2007, he submitted a
written statement affirming that he agreed with the final decision to reverse the recommended decision 
and to accept his claim for meningioma.

FAB concludes that [Employee] is a covered DOE contractor employee with a covered illness who 
contracted that illness through exposure to a toxic substance at a DOE facility pursuant to 42 U.S.C. 
§ 7385s-4(c).  Therefore, [Employee]’s claim under Part E is accepted and he is awarded medical 
benefits for the treatment of meningioma pursuant to 42 U.S.C. § 7385s-8. 

Denver, CO

Paula Breitling

Hearing Representative

Final Adjudication Branch

[1] According to DOE’s website at:  http://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist/showfacility.cfm, the 
Rocky Flats Plant in Golden, Colorado is a covered DOE facility from 1951 to the present.



EEOICPA Fin. Dec. No. 10036412-2006 (Dep’t of Labor, June 13, 2007)

NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) concerning the above claim for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the claim for 
compensation filed by [Claimant] is accepted under Part E and she is awarded $125,000.00 plus an 
additional $25,000.00 in survivor benefits.

STATEMENT OF THE CASE

On July 1, 2005, [Claimant] filed a claim for survivor benefits under Part E of EEOICPA as the spouse
of the employee.  She identified heart bypass surgery and diabetes, Type II, as the conditions resulting 
from the employee’s work at a Department of Energy (DOE) facility.  A representative from DOE 
verified the employee’s work as a physicist for the University of California at the Lawrence Livermore 
National Laboratory (LLNL) from September 1, 1955 to July 25, 1988, and that he was also present at 
the Nevada Test Site, the Salmon Site, the Gasbuggy Site and Amchitka Island.[1]

The evidence of record includes a June 20, 1985 electrocardiogram report in which Dr. Calder Burton 
diagnosed an anteroseptal myocardial infarction.  It also includes a January 20, 1986 consultation 
report in which Dr. Rory O’Connor related a history of diabetes mellitus, LLNL medical records with a
diagnosis of diabetes mellitus as early as November 4, 1976, and a June 18, 1985 hospital record noting
the [Employee] was admitted on June 18, 1985 for diabetes mellitus, angina pectoris and coronary 
artery disease.

A copy of the employee’s death certificate showed that he died on July 29, 1988 at the age of 54, and 
that [Claimant] was the employee’s spouse at the time of his death.  A copy of a marriage certificate 
indicates that [Claimant] and the employee were married on September 1, 1956.  The death certificate,
signed by Dr. M.T. McEneny, identified the immediate cause of the employee’s death as myocardial 
infarction and coronary artery disease.  Based on the employee’s date of birth of March 22, 1934, his 
normal retirement age under the Social Security Act would have been 65.

On July 26, 2006, FAB issued a final decision and remand order, denying the claim filed by 
[Employee’s Daughter] on the ground that she was an ineligible survivor and vacating and remanding 
the decision denying [Claimant]’s claim under Part E.  FAB directed the district office to further 
develop the likelihood of the employee’s exposure to carbon disulfide, and further explore the link 
between his heart conditions and his LLNL employment.

Source documents in the U.S. Department of Labor’s Site Exposure Matrices (SEM) show that carbon 
disulfide and lead were present at LLNL.  The SEM is a database of occupational categories, the 
locations where those occupational categories would have performed their duties, a list of process 
activities at the facility and the locations where those processes occurred, a list of toxic substances and 
the locations where those toxic substances were located, and a list of medical conditions and the toxic 
substances associated with those conditions.  SEM did not show a connection between the toxic 
substances of carbon disulfide and lead and the employee’s heart conditions.

On August 15, 2006, the district office referred the file to a District Medical Consultant (DMC) to 
determine if the employee’s work history and potential exposure to toxic substances at a DOE facility 



show that it is “at least as likely as not” that the toxic substances were a significant factor in causing, 
contributing to, or aggravating his coronary artery disease, myocardial infarction or diabetes mellitus.  
In a September 2, 2006 report, the DMC concluded that, pending further information on the employee’s
exposure to carbon disulfide, the medical evidence of record did not establish that it was “at least as 
likely as not” that exposure to toxic substances was a significant factor in causing, contributing to, or 
aggravating the employee’s coronary artery disease, myocardial infarction or diabetes mellitus.

On October 1, 2006, the district office forwarded a synopsis of the claim to an Industrial Hygienist for 
an opinion on the parameters of the employee’s exposure to carbon disulfide and lead while he was 
employed as a physicist at LLNL or while he was present on site at the Nevada Test Site, Salmon Site, 
Gasbuggy Site and Amchitka Island.  On December 7, 2006, the district office followed up by referring
the entire file to the Industrial Hygienist for this purpose.

On November 6, 2006, the district office sent [Claimant] a letter requesting factual or medical 
evidence which would establish that the employee’s coronary artery disease, myocardial infarction or 
diabetes mellitus have a known link to exposure to toxic substances.  On December 6, 2006, the district
office received her submission of medical studies indicating that exposure to carbon disulfide 
contributes to atherosclerotic disease.  [Claimant]’s authorized representative stated that the 
employee’s job duties as a physicist at LLNL in the 1970s required him to work in the area of a shale 
oil retort, a process that results in the release of carbon disulfide in excess of the threshold level for 
exposure.

On February 28, 2007, the district office received a report in which the Industrial Hygienist concluded 
that the employee’s duties as a physicist did not involve work that would have exposed him to lead.  
The Industrial Hygenist noted that LLNL was tasked with researching and developing methods for the 
extraction (or “retorting”) of oil shale in the 1970s, and that LLNL focused in particular on 
underground methods of production and extraction.  The Industrial Hygenist determined that the 
employee’s expertise in the physics of chimney formation, underground chamber formation and 
stability made it likely that he would have been involved in the gas production research and the shale 
oil research, both on site and off.  The employee’s exposure to carbon disulfide and other 
sulfur-containing chemicals would have been low to moderately high during the time he spent 
operating shale oil retort facilities, and would not have been during major periods of each year.  The 
primary route for exposure was through inhalation.

On April 4, 2007, the district office forwarded the Industrial Hygenist’s report to the DMC.  On April 
12, 2007, the DMC determined that, given the employee’s work history and exposure to carbon 
disulfides, it was “at least as likely as not” that the exposures were a significant factor in causing, 
contributing to, or aggravating the employee’s claimed conditions of coronary artery disease and 
myocardial infarction.  The DMC also determined that there is no known toxic exposure that would be 
a significant factor in causing, contributing to, or aggravating the employee’s claimed condition of 
diabetes mellitus.

On April 27, 2007, the Jacksonville district office issued a recommended decision finding that the 
employee was employed at a DOE facility by DOE contractors; that the employee’s death was caused 
by coronary artery disease and myocardial infarction; that the employee’s normal retirement age would 
have been 65, and that it was “at least as likely as not” that the employee contracted his conditions of 
coronary artery disease and myocardial infarction through work-related exposure to a toxic substance at
a DOE facility under Part E.   The district office also recommended that [Claimant] be awarded 
$125,000.00 plus an additional $25,000.00 in survivor benefits under Part E of EEOICPA.



On May 14, 2006, FAB received [Claimant]’s signed waiver of her right to object to any of the 
findings of fact or conclusions of law contained in the recommended decision.  On the same date, the 
district office received her signed statement advising that neither she nor the employee had filed any 
lawsuits or received any settlements or awards in connection with the conditions claimed under 
EEOICPA, and that neither she nor the employee had ever filed for or received an award of state 
workers’ compensation for the claimed conditions.

Following a review of the evidence of record, the undersigned hereby makes the following:

FINDINGS OF FACT

1. On July 1, 2005, [Claimant] filed a claim for survivor benefits under Part E of EEOICPA as the
spouse of the employee.  

2. [Claimant] identified heart bypass surgery and diabetes, Type II, as the conditions resulting 
from the employee’s work at a DOE facility. 

3. The employee worked as a physicist for the University of California at LLNL from September 
1, 1955 to July 25, 1988, and he was also present at the Nevada Test Site, the Salmon Site, the 
Gasbuggy Site and Amchitka Island. 

4. On June 18 and 20, 1985, the employee was diagnosed with coronary artery disease and a 
myocardial infarction.  On November 4, 1976, the employee was diagnosed with diabetes 
mellitus.  These dates are after he began work at a covered DOE facility. 

5. The employee died on July 29, 1988 at the age of 54 and the immediate cause of the employee’s
death was coronary artery disease and myocardial infarction. 

6. [Claimant] was married to the employee on September 1, 1956, and she was the employee’s 
spouse at the time of his death. 

7. On April 12, 2007, a DMC concluded that it was “at least as likely as not” that the employee’s 
exposures to toxic substances at DOE facilities were a significant factor in causing, contributing
to, or aggravating the employee’s claimed conditions of coronary artery disease and myocardial 
infarction.  

8. The DMC also determined that there is no known toxic exposure that would be a significant 
factor in causing, contributing to, or aggravating the employee’s claimed condition of diabetes 
mellitus. 

9. The employee’s normal retirement age would have been 65, based on his birth date of March 
22, 1934.  As he died at age 54, the employee died more than ten years but less than 20 years 
before his normal retirement age. 

10.Neither [Claimant] nor the employee have ever filed a lawsuit or received a payment from a 
lawsuit, or ever filed for or received any state workers’ compensation benefits for the conditions
claimed under EEOICPA. 



Based on these facts, the undersigned makes the following: 

CONCLUSIONS OF LAW

Section 30.316(a) of the EEOICPA regulations provides that if the claimant waives any objections to all
or part of the recommended decision, FAB may issue a final decision accepting the recommendation of 
the district office, either in whole or in part.  20 C.F.R. § 30.316(a).  [Claimant] has waived her rights 
to file objections to the findings of fact and conclusions of law in the recommended decision.

Part E of EEOICPA provides compensation and medical benefits to DOE contractor employees 
determined to have contracted a covered illness through exposure to toxic substances at a DOE 
facility.  The term “covered illness” means an illness or death resulting from exposure to a toxic 
substance.  42 U.S.C. § 7385s(2).  The employee’s work for the University of California at LLNL from 
September 1, 1955 to July 25, 1988 establishes that the employee was a DOE contractor employee, as 
defined by 42 U.S.C. § 7384l(11).

In order to be entitled to benefits under Part E of EEOICPA, [Claimant] must provide medical 
evidence that establishes a specific diagnosis and the date of that diagnosis.  She must also submit 
evidence that establishes a reasonable likelihood of [Employee]’s occupational exposure to a toxic 
substance at a DOE facility prior to the diagnosis of the claimed condition.  Finally, she must establish 
that there is a relationship between his exposure to a toxic substance and the claimed medical condition
such that it can be concluded that exposure to a toxic substance during employment by a DOE 
contractor at a DOE facility was “at least as likely as not” a significant factor in aggravating, 
contributing to, or causing the claimed medical condition.  See 42 U.S.C. § 7385s-4(c), 20 C.F.R. §§ 
30.230 to 30.232. 

The survivor of a DOE contractor employee will receive $125,000.00 if the employee would have been
entitled to compensation under § 7385s-4 for a covered illness, and it is at least as likely as not that 
exposure to a toxic substance at a DOE facility was a significant factor in aggravating, contributing to, 
or causing the death of such employee.  42 U.S.C. § 7385s-3(a)(1).

As noted above, the file was submitted to a DMC who gave his opinion that, based on information 
received from an Industrial Hygenist about the employee’s exposure to carbon disulfide in the course of
his employment at a DOE facility, it was “at least as likely as not” that the exposures were a significant 
factor in causing, contributing to, or aggravating the employee’s claimed conditions of coronary artery 
disease and myocardial infarction.  The DMC also concluded that there is no known toxic exposure that
would be a significant factor in causing, contributing to, or aggravating the employee’s claimed 
condition of diabetes mellitus.

Based upon the totality of evidence including the employee’s employment history, his medical 
evidence of record, and the DMC’s report, FAB concludes that the evidence of record establishes that it
is “at least as likely as not” that the employee’s occupational exposure to a toxic substance during 
covered employment was a significant factor in aggravating, contributing to, or causing the employee’s
myocardial infarction and coronary artery disease.  The evidence of record is not sufficient to establish 
that it is “at least as likely as not” that the employee’s work exposure to a toxic substance during 
covered employment was a significant factor in aggravating, contributing to, or causing the employee’s
diabetes mellitus.  See 42 U.S.C. § 7385s-4(c)(1).



The evidence of record therefore establishes that the employee was a DOE contractor employee, and 
that he was diagnosed with coronary artery disease and myocardial infarction, which are both “covered 
illnesses” as defined by 42 U.S.C. § 7385s(2).  The employee contracted the covered illnesses through 
exposure to a toxic substance at a DOE facility.  Therefore, he would have been entitled to benefits 
under § 7385s-4 for a covered illness.  The employee died on January 13, 1993 and the immediate 
cause of the employee’s death was listed as coronary artery disease and myocardial infarction.  This is 
sufficient to establish that it is “at least as likely as not” that exposure to a toxic substance at a DOE 
facility was a significant factor in aggravating, contributing to, or causing the employee’s death.

Eligibility for survivor benefits under Part E is delineated at 42 U.S.C. § 7385s-3(c)(1), which provides
that such benefits shall be paid to the “covered spouse,” if alive at the time of payment.  Part E defines 
a “covered spouse” as a “spouse of the employee who was married to the employee for at least one year
immediately before the employee’s death.”  42 U.S.C. § 7385s-3(d)(1).  [Claimant] was married to the
employee for at least one year immediately before his death and she is therefore his “covered spouse.”  
Therefore, she is entitled to $125,000.00 in basic survivor benefits for the employee’s death due to the 
covered illnesses of coronary artery disease and myocardial infarction. 

Under Part E of EEOICPA, the survivor of a covered employee is eligible to receive additional survivor
benefits of $25,000.00 if there was an aggregate period of not less than 10 years before the employee 
attained his or her normal retirement age, during which as the result of any covered illness contracted 
by that employee through exposure to a toxic substance at a DOE facility the employee’s annual wage 
did not exceed 50% of the employee’s average annual wage.  The employee in this case died at age 54.
 Under the Social Security Act, the normal retirement age for an employee born on March 22, 1934 is 
65.  See Federal (EEOICPA) Procedure Manual, Chapter E-800(3)(d)(September 2005).  Therefore, 
[Claimant] is entitled to additional survivor benefits of $25,000.00.

Accordingly, [Claimant]’s claim based on the employee’s death due to coronary artery disease and 
myocardial infarction is accepted, and she is awarded $125,000.00 in basic survivor benefits and an 
additional $25,000.00, for a total award of $150,000.00.  [Claimant]’s claim based on the employee’s 
death due to diabetes mellitus is denied under Part E.  

Washington, DC

Carrie A. Rhoads

Hearing Representative

Final Adjudication Branch

[1] LLNL was a covered DOE facility beginning in 1950 to the present.  DOE and the University of California jointly 
operate the site.  The Nevada Test Site in Mercury, Nevada is a covered DOE facility from 1951 to the present.  The Salmon
Site was a covered DOE facility from 1964 to 1972.  The Gasbuggy Site was a covered DOE facility from 1967 to 1973, 
1978, and 1998 to the present (remediation).  Amchitka Island was a covered DOE facility beginning in 1951 to the 
present.  See DOE’s facility listings at http://www.hss.energy.gov/healthsafety/FWSP/advocacy/faclist/findfacility.cfm 
(visited  June 12, 2007).

EEOICPA Fin. Dec. No. 10059726-2007 (Dep’t of Labor, December 12, 2007)
NOTICE OF FINAL DECISION



This is the decision of the Final Adjudication Branch (FAB) concerning your claim for compensation 
under the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons stated below, your claim under Part E of 
EEOICPA for sensorineural hearing loss is accepted. 

STATEMENT OF THE CASE

On November 9, 2006, the employee filed Form EE-1 claiming for benefits under Parts B and E of 
EEOICPA for both skin cancer and hearing loss.  On Form EE-3, he claimed he was employed as a 
machinist, production foreman, general foreman, production shift manager, and machining manager at
the Rocky Flats Plant[1] from January 7, 1957 to December 31, 1987.  The Department of Energy 
(DOE) verified the employee’s employment at the Rocky Flats Plant from January 7, 1957 until 
December 31, 1987. 

In support of his claim, the employee submitted an October 24, 2006 audiology report that diagnosed 
him with a moderate/severe sensorineural hearing loss bilaterally.  He did not submit any evidence of 
skin cancer.  On February 19, 2007, the employee stated in a letter that he was withdrawing his claim 
for skin cancer and that he had concerns about beryllium disease.  However, on August 2, 2007, the 
employee submitted another letter stating that he did not wish to file a claim for beryllium disease.

On February 22, 2007, the Denver district office of the Division of Energy Employees Occupational 
Illness Compensation issued a recommended decision to deny the employee’s claim under Part B 
because he did not establish that he had developed a compensable occupational illness.  In that same 
recommended decision, the district office also recommended that the employee’s claim under Part E 
be denied because the evidence did not establish that his hearing loss was caused by exposure to any 
toxic substances at a DOE facility.  The case then was forwarded to FAB for the issuance of a final 
decision.

After reviewing the medical evidence, FAB determined that the employee was not diagnosed with 
conductive hearing loss but rather sensorineural hearing loss, which can be caused by toxic exposure.  
The employee’s claim was then referred to a District Medical Consultant (DMC) on August 2, 2007 to
determine which toxins could have caused his sensorineural hearing loss.  The DMC determined that 
carbon tetrachloride and thorium could have caused the employee’s sensorineural hearing loss, and 
noted that his exposure records at the Rocky Flats Plant showed 20 years of exposure to carbon 
tetrachloride and 6 years of exposure to thorium.

Based on the DMC’s opinion regarding exposure to toxic substances and the employee’s hearing loss, 
FAB issued a final decision and remand order on August 8, 2007.  In that decision, FAB denied his 
claim under Part B for sensorineural hearing loss on the ground that it was not a compensable 
occupational illness, and remanded his claim under Part E for that same condition to the district 
offrice for a determination as to whether it was at least as likely as not that the employee’s exposure to
carbon tetrachloride and thorium as a machinist was a significant factor in aggravating, contributing 
to, or causing his hearing loss.  

On October 1, 2007, a copy of the employee’s medical records, employment history including 
occupational titles, toxic exposure information, and other relevant material was sent to a DMC.  The 
DMC was also provided with a list of toxic substances to which the employee was exposed in his job 
as a machinist at the Rocky Flats Plant, including the following organic solvent mixtures:  petroleum 



solvents, sulfonic acid, chlorinated polyolefins, ethoxylated alcohols, ethylene glycol, substituted 
indole, hydrocarbons, dimethyl polysiloxane, and carbon tetrachloride.  On October 4, 2007, the DMC
opined that the medical evidence suggests that the employee developed his sensorineural hearing loss 
as a result of exposure to mixed organic solvents.  Specifically, the DMC opined that it is at least as 
likely as not that his exposure to organic solvent mixtures at the Rocky Flats Plant was a significant 
factor in causing, contributing to, or aggravating the claimed condition of sensorineural hearing loss.

The employee submitted a current statement affirming that he had not filed any state workers’ 
compensation claims, lawsuits, tort suits or received any awards or settlements for the claimed 
condition and that he had never pled guilty to or been convicted of any charges of having committed 
fraud in connection with an application for or receipt of benefits under EEOICPA or any other federal 
or state workers’ compensation law.

On November 6, 2007, the Denver district office issued a recommended decision to accept the 
employee’s claim for sensorineural hearing loss under Part E of EEOICPA, after which the case was 
forwarded to FAB for the issuance of a final decision.  After considering the record of the claim 
forwarded by the district office, FAB hereby makes the following:

FINDINGS OF FACT

1. On November 9, 2006, the employee filed for benefits under Parts B and E of EEOICPA.=
2. He was employed by DOE contractors from January 7, 1957 until December 31, 1987 at the Rocky 
Flats Plant, a covered DOE facility.  
3. He was diagnosed with sensorineural hearing loss after he began his employment at the Rocky Flats
Plant. 
4. On August 8, 2007, FAB issued a final decision denying the employee’s claim under Part B for the 
condition of sensorineural hearing loss.
5. His employment records show that he was exposed to multiple organic solvent mixtures at the 
Rocky Flats Plant, specifically carbon tetrachloride.
6. The DMC opined that it is at least as likely as not that the employee’s exposure to organic solvent 
mixtures at the Rocky Flats Plant was a significant factor in causing, contributing to, or aggravating 
the claimed condition of sensorineural hearing loss.
7. The employee submitted a current statement affirming that he had not filed any state workers’ 
compensation claims, lawsuits, tort suits or received any awards or settlements for the claimed 
condition and that he had never pled guilty to or been convicted of any charges of having committed 
fraud in connection with an application for or receipt of benefits under EEOICPA or any other federal 
or state workers’ compensation law.
Based on the above noted findings of fact in this claim, the FAB hereby also makes the following:

CONCLUSIONS OF LAW

Pursuant to the regulations implementing the EEOICPA, a claimant has 60 days from the date of 
issuance of the recommended decision to raise objections to that decision to FAB.  20 C.F.R. § 
30.310(a).  If an objection is not raised during the 60-day period, FAB will consider any and all 
objections to the recommended decision waived and issue a final decision affirming the district 
office’s recommended decision.  20 C.F.R. § 30.316(a).  On November 13, 2007, FAB received 
written notification from the employee waiving any and all objections to the recommended decision.



In order for an employee to be afforded coverage under Part E of EEOICPA, he must establish that he 
is a “covered DOE contractor employee” who has contracted a covered illness through exposure at a 
DOE facility.  The term “covered illness” means an illness or death resulting from exposure to a toxic 
substance.  See 42 U.S.C. § 7385s(1) and (2).  FAB concludes that the employee is a covered DOE 
contractor employee with a covered illness who contracted that illness through exposure to toxic 
substances at a DOE facility pursuant to 42 U.S.C. § 7385s-4(c), and awards medical benefits for 
sensorineural hearing loss pursuant to § 7385s-8, retroactive to November 9, 2006.

It is the decision of FAB that the employee’s claim under Part E of EEOICPA is accepted for medical 
benefits for the covered illness of sensorineural hearing loss.

Denver, CO

Paula Breitling

Hearing Representative

Final Adjudication Branch

[1]  According to DOE’s website at http://www.hss.energy.gov/healthsafety/fwsp/advocacy/faclist/showfacility.cfm, the 
Rocky Flats Plant in Golden, Colorado is a covered DOE facility from 1951 to present.

EEOICPA Fin. Dec. No. 10086042-2010 (Dep’t of Labor, June 22, 2010)
NOTICE OF FINAL DECISION

This is the decision of the Final Adjudication Branch (FAB) on the above-noted claim for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the claim for 
medical benefits due to choroid melanoma of the left eye, based on exposure to non-ionizing radiation, 
is accepted under Part E of EEOICPA.  The claim for choroid melanoma of the left eye under Part B is 
deferred pending completion of a radiation dose reconstruction.  

STATEMENT OF THE CASE

On September 9, 2009, the employee filed a Form EE-1 claiming benefits under EEOICPA for choroid 
melanoma.  On a Form EE-3, Employment History, he indicated he was employed as a welder by 
Union Carbide at the Oak Ridge Gaseous Diffusion Plant (K-25) from September 1967 to July 1974.  
The Oak Ridge Institute for Science and Education (ORISE) database verified his contractor 
employment as a welder at K-25 from September 18, 1967 to July 5, 1974.  K-25 is a covered 
Department of Energy (DOE) facility.[1]
DOE provided the employee’s available personnel and medical records.  A November 3, 1969 medical 
report noted conjunctivitis (flash burns) to his eyes after performing his regular welding duties and 
noted he had suffered previous flash burns.  An incident report, dated December 18, 1969, diagnosed 
flash burns to his eyes after welding at K-25 and again noted he had previous burns to his eyes.  A 
September 1, 2009 letter, signed by the employee’s physician, listed a diagnosis of choroidal melanoma
of the left eye.
On October 5, 2009, the employee completed an Occupational History Questionnaire in which he 
identified areas in which he worked (K-1401, K-1410, K-1420), his job title (welder), and some of the 
toxic substances to which he may have been exposed in the course of his employment (including 



beryllium, cadmium, chromium, lead, manganese, etc.).
To determine his exposure to ionizing radiation, the district office referred the employee’s application 
package to the National Institute for Occupational Safety and Health (NIOSH) for a radiation dose 
reconstruction.  The reconstruction is still being completed.
The district office reviewed source documents used to compile the U. S. Department of Labor’s Site 
Exposure Matrices (SEM) to determine whether or not it is possible that, given the employee’s labor 
category and the work processes engaged in, he was exposed to a toxic substance in the course of 
employment that corresponds to the claimed medical condition.  The SEM search failed to establish a 
known causal link between melanoma and exposure to any toxic substance.

The district office sent the employee’s records to a district medical consultant (DMC) for review.  In an 
April 26, 2010 report, the DMC concluded that it was “at least as likely as not” that exposure to toxic 
substances at the covered facility was a significant factor in causing, contributing to, or aggravating the
employee’s choroidal melanoma of the left eye.  The DMC noted that a recognized risk factor for 
ocular melanoma is ultraviolet light exposure and there is growing scientific literature which includes 
case-control epidemiologic studies and meta-analysis that supports that work as a welder increases risk 
for ocular melanoma, particularly if multiple burns of the eyes occur.  The DMC noted that high energy
welding processes can generate intense ultraviolet light and the welding-related burns, which can occur
in the eyes or skin, are sometimes called flash burns.  The DMC noted that the time between his 
documented flash burns to the eyes to diagnosis of the eye melanoma is a sufficient latency period for 
the cancer to occur from worksite exposures.

On May 20, 2010, the Jacksonville district office issued a recommended decision recommending 
acceptance of the claim for medical benefits under Part E for choroid melanoma of the left eye.  The 
recommended decision informed the employee that he had 60 days to file any objections.  On May 27, 
2010, FAB received written notification that the employee waived any and all objections to the 
recommended decision.  On June 18, 2010, FAB received the employee’s signed statement verifying 
that he had not received any settlement or award from a lawsuit related to toxic exposure at the covered
facility or workers’ compensation claim in connection with choroid melanoma of the left eye, and that 
he had neither pled guilty to nor been convicted of workers’ compensation fraud.

In light of the above, the undersigned hereby makes the following:

FINDINGS OF FACT

1. On September 9, 2009, the employee filed a claim for benefits under EEOICPA based on choroid 
melanoma.

2. The employee was initially diagnosed with choroid melanoma of the left eye on September 1, 2009.

3. The employee was a DOE contractor employee at K-25 from September 18, 1967 to July 5, 1974.

4. There is a causal relationship between toxic exposure at K-25 and the employee’s choroid melanoma
of the left eye.

Based on the above findings of fact, the undersigned hereby makes the following:

CONCLUSIONS OF LAW



Section 30.316(a) of the EEOICPA regulations provides that, if the claimant waives any objections to 
all or part of the recommended decision, FAB may issue a final decision accepting the recommendation
of the district office, either in whole or in part.  20 C.F.R. § 30.316(a) (2010).

Under Part E, a “covered illness” means an illness or death resulting from exposure to a toxic 
substance.  A “toxic substance” means any material that has the potential to cause illness or death 
because of its radioactive, chemical, or biological nature.  20 C.F.R. § 30.5(ii).  Non-ionizing radiation 
in the form of radio-frequency radiation, microwaves, visible light, and infrared or ultraviolet light 
radiation is a toxic substance under Part E.[2]  

Under Part B, radiation is defined only as ionizing radiation in the form of alpha particles, beta 
particles, neutrons, gamma rays, X-rays, or accelerated ions or subatomic particles from accelerator 
machines.  42 U.S.C. § 7384l(16).  A NIOSH radiation dose reconstruction is required to determine the 
probability that ionizing radiation exposure during the performance of duty caused an employee’s 
cancer.  However, EEOICPA does not require a dose reconstruction to determine if non-ionizing 
radiation exposure caused an employee’s cancer under Part E.  20 C.F.R. § 30.213(c). 

The evidence establishes that it is at least as likely as not that exposure to a toxic substance at a DOE 
facility was a significant factor in aggravating, contributing to, or causing the employee’s choroid 
melanoma of the left eye.  The employee was a DOE contractor employee with choroid melanoma of 
the left eye due to exposure to a toxic substance at a DOE facility.  Therefore, I hereby conclude that 
the employee is entitled to medical benefits for choroid melanoma of the left eye, effective September 
9, 2009, under Part E of EEOICPA.

Jacksonville, FL

Jeana F. LaRock

Hearing Representative

Final Adjudication Branch

[1]  See DOE’s facility list on the agency website at:  
http://www.hss.energy.gov/healthsafety/FWSP/advocacy/faclist/showfacility.cfm (Retrieved June 21, 2010).

[2] Federal (EEOICPA) Procedure Manual, Chapter 0-0500.2(ss) (November 2008).

Presumption of Causation

EEOICPA Fin. Dec. No. 10039710-2007 (Dep’t of Labor, November 30, 2007)
ORDER GRANTING REQUEST FOR RECONSIDERATION AND FINAL DECISION

This is the final decision of the Final Adjudication Branch (FAB) concerning the employee’s claim 
under Part E of the Energy Employees Occupational Illness Compensation Program Act of 2000, as 
amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons stated below, the employee’s claim 
under Part E for the covered illness of asbestosis is accepted for the payment of medical benefits.  
However, a surplus in the amount of $132,065.71 must be absorbed before any Part E benefits may 
actually be paid to or on behalf of the employee.  A determination as to whether the employee is 
entitled to any compensation for potential wage-loss and/or impairment benefits under Part E due to 



asbestosis is deferred at this time.

STATEMENT OF THE CASE

On , the employee filed a claim for benefits under Part E of EEOICPA and alleged that he had 
developed “asbestos lung disease” as the result of his employment in , from 1976 to 2001.  On his 
claim form, the employee indicated that he had both filed a law suit and had received a settlement for 
the claimed condition of “asbestos lung disease.”  He also alleged that he had worked for three 
different Department of Energy (DOE) contractors at the Y-12 and K-25 Plants, and DOE subsequently
verified that he was employed at the Y-12 and K-25 Plants from through .

In support of the claim, the employee’s representative submitted an report in which Dr. Scutero 
reviewed the employee’s medical records and x-rays and diagnosed asbestosis due to asbestos 
exposure, and a report in which Dr. Chirrona related an impression of probable asbestos-related lung 
disease and mild chronic obstructive pulmonary disease (COPD).  In a July 3, 2006 response to a 
request for additional medical evidence from the Jacksonville district office of the Division of Energy 
Employees Occupational Illness Compensation (DEEOIC), the representative submitted October 21 
and 31, 2005 reports in which Dr. Cherry diagnosed asbestosis due to asbestos exposure as confirmed 
by evidence of pleural plaques and pulmonary function testing, and COPD due to cigarette smoking, as
well as the pulmonary function testing and computerized tomography findings upon which Dr. Cherry 
had based his opinions.

In a submission that was received by the district office on October 19, 2006, the employee’s 
representative submitted copies of the “short-form” complaint alleging work-related asbestos exposure 
at the Oak Ridge Reservation that the employee filed in the Circuit Court for Knox County, Tennessee 
on August 14, 1992[1], and a “settlement detail” from the employee’s attorneys in that tort action.  The 
latter document listed 14 defendants and the dollar amounts of settlement payments received from 13 
of them (the complaint listed 17 defendants) totaling $18,532.43.  Entries for 10 of the 13 defendants 
indicated that attorney fees were deducted from the settlement payments received, and entries for nine 
of the 13 defendants also indicated that expenses ranging from $0 to $640 were deducted.  The 
employee’s representative also submitted copies of the “worker’s compensation complaint” that the 
employee filed in the Circuit Court for Anderson County, Tennessee on November 15, 2005[2], an 
“Order Approving Compromised Settlement of Workers’ Compensation Claim” dated September 15, 
2006, and a list of itemized expenses related to that claim.  The complaint alleged that the employee 
contracted “asbestosis or asbestos-related lung disease, due to, or as a consequence of his exposure to 
asbestos” at work, but did not also allege that the employee had contracted COPD due to his 
employment.  In Sections II, III and V of the September 15, 2006 Order, the judge in that matter found 
that the employee had contracted one work-related illness, “asbestos-related lung disease,” dismissed 
his claim against two of the three defendants, and decreed that upon payment of the settlement of 
$150,869.60 and its agreement to pay medical benefits, the third defendant would be relieved of all 
further liability to the employee for “the claimed occupational asbestos-related lung disease and any 
non-malignant respiratory injury.”

On , the district office issued a recommended decision to accept the employee’s Part E claim and found
that the medical evidence established that the employee had contracted the covered illness of asbestosis
due to his work-related exposure to asbestos.  In that same recommended decision, the district office 
found that the employee had received a state workers’ compensation settlement of $150,869.60 for his 
covered illness, and calculated that $119,392.18 of that settlement had to be coordinated with the 



employee’s Part E benefits.  Since the employee was not being awarded any monetary benefits at that 
time, the district office found that the entire $119,392.18 constituted a “surplus” that would have to be 
recovered from his future Part E benefits, including the medical benefits that it was recommending for 
acceptance.  However, the district office made no findings of fact regarding the employee’s tort 
recoveries.

In a letter, the employee’s representative objected to the recommendation that the employee’s Part E 
award for asbestosis be coordinated with his state workers’ compensation settlement.  In support of this
objection, the representative asserted that the employee had both claimed for and received the 
settlement for both “any non-malignant respiratory injury” and either “asbestosis” or “asbestos lung 
disease,” and argued that because the district office found that the employee had contracted only one 
covered illness—asbestosis—no coordination was required under DEEOIC’s procedures.  

On February 7, 2007, FAB issued a final decision accepting the employee’s Part E claim.  In its 
decision, FAB considered the representative’s objection to the coordination of the employee’s Part E 
benefits and rejected it because there was “no evidence that the employee was diagnosed with a 
non-malignant illness other than from asbestos exposure and that is not considered an asbestos-related 
pulmonary condition.”  Based on this finding, FAB accepted the district office’s recommendation that 
payment for any medical treatment of the employee’s asbestosis be suspended until the $119,392.18 
“surplus” was fully absorbed.  FAB also made no findings regarding the employee’s tort recoveries.

On March 22, 2007, the employee filed a petition in the United States District Court for the Eastern 
District of Tennessee seeking review of the final decision on his Part E claim.[3]  Shortly thereafter, on 
April 30, 2007 the Director of DEEOIC issued an order that vacated the February 7, 2007 final decision
and reopened the employee’s claim for both further development and the issuance of new 
recommended and final decisions.  The order noted that neither the recommended nor the final 
decisions in this matter had discussed the recoveries that the employee had received from his tort 
action, and that the coordination of his Part E benefits with his state workers’ compensation settlement 
was not correctly calculated using the proper worksheet.

Following the issuance of the April 30, 2007 order, the national office of DEEOIC sent the employee a 
July 5, 2007 letter in which it requested additional information regarding his tort recoveries.  On July 
12, 2007, the employee’s representative responded to the July 5, 2007 development letter by submitting
an updated “Settlement Detail” showing the receipt of another $3,000 payment from a defendant, a list 
of itemized expenses related to the employee’s tort suit amounting to $1,703.96, and a cover letter in 
which he noted that attorney fees of $7,177.40 had been paid out of the recovery total of $21,532.43.

On August 15, 2007, the national office issued a recommended decision:  (1) to accept the employee’s 
Part E claim for the payment of medical benefits for the covered illness of asbestosis; (2) to offset the 
employee’s Part E benefits with the $12,673.53 “surplus” recovery from his tort action for asbestos 
exposure; and (3) to coordinate the employee’s Part E benefits with the $119,392.18 “surplus” of the 
state workers’ compensation benefits he received for the same covered illness.  The case was 
transferred to FAB on the same date; since no objections to the recommended decision were received 
within the 60-day period provided for under 20 C.F.R. § 30.310(a) (2007), FAB issued a decision on 
the employee’s claim on October 25, 2007.

Thereafter, by letter dated November 2, 2007, the employee’s representative made a timely request for 
reconsideration of the October 25, 2007 decision and submitted copies of an August 29, 2007 letter 



objecting to the August 15, 2007 recommended decision and an April 20, 2007 affidavit of Dr. Cherry 
that he alleged had been sent to FAB in a timely manner in support of his reconsideration request.  
Although there is no evidence that the August 29, 2007 objections or the April 20, 2007 affidavit were 
ever received by FAB, they appear to have been properly sent to the correct mailing address.  
Therefore, FAB hereby grants the request to reconsider the employee’s claim to consider the following 
objections to the recommended decision:

OBJECTIONS

In his August 29, 2007 submission, the employee’s representative argued that the recommended 
coordination of the employee’s Part E benefits with the $119,392.18 “surplus” of the state workers’ 
compensation benefits he had received was improper under 20 C.F.R. § 30.626(c)(3), and alleged that 
the state workers’ compensation benefits at issue were for both asbestos-related lung disease (a covered
illness) and COPD (a non-covered illness).  In support of his argument, the representative asserted that 
Dr. Cherry’s affidavit established that the employee’s COPD was a “non-malignant lung injury.”  In his 
affidavit, Dr. Cherry indicated that he had examined the employee on , that he had diagnosed COPD 
based on his findings, and that COPD “is a non-malignant respiratory injury.”

After considering the recommended decision, the objections to the recommended decision and all of 
the evidence in the case file, FAB hereby makes the following:

FINDINGS OF FACT

1. The employee filed a claim for benefits under Part E of EEOICPA on , and alleged that he had 
contracted “asbestos lung disease” due to his employment.

2. The employee was employed as a DOE contractor employee at two DOE facilities, the K-25 and 
Y-12 Plants in , , from through .  This is more than 250 days of covered employment, during which the 
potential for asbestos exposure existed.

3. The medical evidence of record establishes that the employee was first definitively diagnosed with 
asbestosis due to exposure to asbestos by Dr. Scutero on October 7, 1997, more than ten years after he 
was first exposed to asbestos at a DOE facility, and that he was later diagnosed with nonwork-related 
COPD due to cigarette smoking by Dr. Cherry in reports dated October 21 and 31, 2005.

4. It is at least as likely as not that the employee’s exposure to asbestos at two DOE facilities, the K-25 
and Y-12 Plants, was a significant factor in aggravating, contributing to, or causing his asbestosis.

5. It is at least as likely as not that the employee’s exposure to asbestos was related to his employment 
by a DOE contractor at the K-25 and Y-12 Plants.

6. The employee filed a tort suit in the Circuit Court for , on August 14, 1992 against 17 defendants, 
alleging that he had been exposed to asbestos at work at the K-25 and Y-12 Plants.  As of July 12, 2007,
the employee had received recoveries from the defendants of $21,532.43 and had paid out allowable 
attorney fees of $7,199.86 and allowable costs of suit of $1,681.50.

7. The employee also filed a “worker’s compensation complaint” in the Circuit Court for Anderson 
County, Tennessee on November 15, 2005 seeking workers’ compensation benefits for “asbestosis or 



asbestos-related lung disease.”  The employee did not seek state workers’ compensation benefits for 
COPD in that action.  In an “Order Approving Compromised Settlement of Workers’ Compensation 
Claim” dated September 15, 2006, the judge in that matter found that the employee had contracted a 
single illness, “asbestos-related lung disease,” and decreed that payment of the settlement of 
$150,869.60 would relieve the defendant of all future liability to the employee for “the claimed 
occupational asbestos-related lung disease and any non-malignant respiratory injury.”  Out of this 
settlement, the employee paid allowable attorney fees of $30,173.92 and allowable costs of suit of 
$1,303.50.

Based on the above-noted findings of fact, FAB hereby makes the following:

CONCLUSIONS OF LAW

The first issue in this case is whether the employee qualifies as a “covered Part E employee” under 20 
C.F.R. § 30.5(p).  For this case, the relevant portion of the definition of a “covered Part E employee” is 
“a Department of Energy contractor employee. . .who has been determined by OWCP to have 
contracted a covered illness. . .through exposure at a Department of Energy facility,” and the claimed 
“covered illness” is “asbestos lung disease” or asbestosis.

DEEOIC has established criteria to allow for a presumption of causation in claims filed under Part E 
for asbestosis.  If the evidence in the claim file is sufficient to establish that the employee was 
diagnosed with asbestosis, that he or she worked at least 250 aggregate days at a facility where the 
presence of asbestos has been confirmed, and that there was a latency period of at least 10 years 
between the employee’s first exposure and the first diagnosis of asbestosis, DEEOIC can accept that it 
was at least as likely as not that the employee’s exposure to asbestos at a DOE facility was a significant
factor in aggravating, contributing to or causing his or her asbestosis.[4]  See Federal (EEOICPA) 
Procedure Manual, Chapter E-500.17 (June 2006).

As found above, the employee is a DOE contractor employee who was employed at two DOE facilities 
in Oak Ridge by DOE contractors and who contracted a “covered illness,” as that term is defined in § 
7385s(2) of EEOICPA.  The “covered illness” that the employee contracted is asbestosis due to 
work-related exposure to asbestos, and this is the only “covered illness” that is supported by the 
medical evidence in the case file (the employee’s COPD is not due to the same work-related exposure 
that resulted in his asbestosis and is instead due to nonwork-related cigarette smoking).  The employee 
also had more than one year of covered employment with exposure to asbestos and was diagnosed with
asbestosis more than ten years following his initial exposure to asbestos at a covered DOE facility.  
Therefore, he qualifies as a “covered Part E employee” under § 30.5(p) of the regulations for the 
condition of asbestosis, and the employee’s claim for asbestosis is accepted pursuant to § 7385s-4(c) of 
EEOICPA.  Since he is a “covered Part E employee,” the employee is entitled to medical benefits for 
the “covered illness” of asbestosis pursuant to § 7385s-8 of EEOICPA, retroactive to the date he filed 
his claim for benefits on .

The second issue in this case is whether the employee’s Part E benefits must be offset.  Under § 7385 
of EEOICPA and 20 C.F.R. § 30.505(b), Part E benefits must be offset to reflect payments made 
pursuant to a final judgment or a settlement received in litigation for the same exposure that EEOICPA 
benefits are payable.  As found above, the employee filed a tort suit in the Circuit Court for , on against
17 defendants, alleging that he had been exposed to asbestos at work.  Through , the employee has 
received total recoveries from the defendants of $21,532.43, and had paid out allowable attorney fees 



of $7,199.86 and allowable costs of suit of $1,681.50.  Using the “EEOICPA Part B/E Benefits Offset 
Worksheet,” the employee has a “surplus” recovery from his tort action of $12,673.53; this “surplus” 
must be absorbed from medical benefits and any lump-sum monetary benefits payable in the future 
before any Part E benefits can actually be paid to or on behalf of the employee.

The third issue in this case is whether the employee’s Part E benefits also must be coordinated.  Under 
§ 7385s-11 of EEOICPA and 20 C.F.R. § 30.626, Part E benefits must be coordinated with any state 
workers’ compensation benefits (other than medical or vocational rehabilitation benefits) that the 
claimant has received for the same covered illness.  As found above, on November 15, 2005 the 
employee filed a “worker’s compensation complaint” in the Circuit Court for Anderson County, 
Tennessee seeking state workers’ compensation benefits solely for “asbestosis or asbestos-related lung 
disease.”  In an “Order Approving Compromised Settlement of Workers’ Compensation Claim” dated 
September 15, 2006, the judge specifically found that the employee had contracted one illness, 
“asbestos-related lung disease,” and decreed that the payment of the settlement of $150,869.60 would 
relieve the defendant of all future liability to the employee for “the claimed occupational 
asbestos-related lung disease and any non-malignant respiratory injury.”

This does not mean, however, that the settlement was for anything other than the employee’s “covered 
illness” of asbestosis, which is the only work-related lung disease that is established by the medical 
evidence of record.  This conclusion is consistent with the medical evidence in the case file, the 
“worker’s compensation complaint” that the employee filed, and the remainder of the Order itself, 
which explicitly states in Sections II, III and V that the employee contracted a single work-related 
illness of “asbestos-related lung disease,” not that illness and a work-related non-malignant respiratory 
injury.[5]  In his objection to the recommended decision, the employee’s representative argued for the 
first time that Dr. Cherry’s affidavit established that the employee’s COPD is a non-malignant 
respiratory injury, and the medical evidence of record supports that particular conclusion.  However, 
the record also establishes that the employee’s COPD is due to his nonwork-related cigarette smoking 
rather than to his exposure to asbestos while employed at a DOE facility.  Therefore, because the record
does not establish that the employee received state workers’ compensation benefits “for both a covered 
illness and a non-covered illness arising out of and in the course of the same work-related incident,” 
coordination of the employee’s Part E benefits for the “covered illness” of asbestosis with his 
$150,869.60 settlement is required.  See 20 C.F.R. 30.626(c)(3).  Out of this settlement, the employee 
paid allowable attorney fees of $30,173.92 and allowable costs of suit of $1,303.50.  Using the 
“EEOICPA/SWC Coordination of Benefits Worksheet,” the employee has received “surplus” state 
workers’ compensation benefits totaling $119,392.18 after deducting allowable attorney fees and costs 
of suit from his gross settlement.  This second “surplus” must also be absorbed from the employee’s 
medical benefits and any lump-sum monetary benefits payable in the future before any Part E benefits 
can actually be paid to or on behalf of the employee.

Accordingly, the employee is entitled to medical benefits for his asbestosis, retroactive to the date he 
filed his EEOICPA claim on .  However, a total “surplus” in the amount of $132,065.71 must be 
absorbed pursuant to §§ 7385 and 7385s-11(a) of EEOICPA before any Part E benefits are actually 
payable.

Washington, 

Tom Daugherty



Hearing Representative

Final Adjudication Branch

[1]  No. 1-553-92.

[2]  No. A5LA0597.

[3]  No. 3:07-cv-103 (E.D. Tenn. Knoxville). 

[4]  The actual latency period for the development of asbestosis is a function of the duration and intensity of exposure to 
asbestos.  Thus, if an employee’s occupation was one that is not typically exposed to asbestos, or the potential for extreme 
exposure existed and the employee worked less than 250 aggregate work days, or there is a latency period of less than 10 
years existing between the covered DOE or RECA section 5 employment and the onset of the illness, DEEOIC will evaluate
all of the evidence in the file to determine whether a causal relationship exists in those instances.

[5]  This interpretation of the September 15, 2006 Order is consistent with the way a similar order settling a Tennessee 
workers’ compensation case was interpreted by the Tennessee Supreme Court in Wilson v. National Healthcare Corp., 2004 
WL 1964909 *3 (Tenn. Workers’ Comp. Panel  Sept. 7, 2004).

EEOICPA Fin. Dec. No. 10068242-2008 (Dep’t of Labor, July 25, 2008)

ORDER GRANTING REQUEST FOR RECONSIDERATION
AND FINAL DECISION

The Final Adjudication Branch (FAB) hereby grants the employee’s timely request for reconsideration
of its June 6, 2008 final decision, pursuant to 20 C.F.R. § 30.319(c) (2008), and issues this new final 
decision concerning the employee’s claim under Part E of the Energy Employees Occupational Illness 
Compensation Program Act of 2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the 
reasons stated below, the employee’s claim under Part E for the covered illness of asbestosis is 
accepted for the payment of medical benefits.  However, a “surplus” in the amount of $74,416.46 must
be absorbed before any Part E benefits may actually be paid to or on behalf of the employee.  A 
determination as to whether the employee is entitled to any compensation for potential wage-loss 
and/or impairment benefits under Part E due to his covered illness of asbestosis is deferred at this 
time.

STATEMENT OF THE CASE

On August 13, 2007, the employee filed a Form EE-1 claiming benefits under Part E of EEOICPA and 
alleged that he had contracted “asbestos related lung disease” due to his employment as an electrician 
at the Y-12 Plant and K-25 Plant in Oak Ridge, Tennessee from 1977 to 1995.  The employee also 
alleged that he was exposed to asbestos, radiation and toxic chemicals while working at those two 
facilities.  Using the Oak Ridge Institute for Science and Education database, the Savannah River 
Resource Center verified that the employee had worked at the K-25 Plant from October 31, 1977 to 
August 28, 1981, and at the Y-12 Plant from August 22, 1983 to March 4, 1991.  On his Form EE-1, the
employee further indicated that he had filed a tort suit and a state workers’ compensation claim related 
to his claimed illness, and that he had received settlements or other awards.

In support of his claim, the employee submitted pulmonary function and x-ray studies and a July 27, 



2005 report from Dr. Ronald R. Cherry, a Board-certified pulmonary specialist.  In that report, Dr. 
Cherry related the employee’s belief that he had mild asthma, noted that he had smoked about one 
quarter pack of cigarettes a day for 10 years before he quit at age 35, and diagnosed “asbestosis” based 
on the results of his laboratory studies.  In a follow-up note dated August 3, 2005, Dr. Cherry repeated 
his diagnosis of “asbestosis,” causally related that one illness to the employee’s work-related exposure 
to asbestos dust, and opined that the employee had a 17% permanent impairment of the whole person 
using the Fifth Edition of the American Medical Association’s Guides to the Evaluation of Permanent 
Impairment.

In a signed statement dated September 18, 2007, the employee confirmed that he and his wife had filed 
a tort suit for damages due to his alleged asbestos exposure in the Circuit Court for Knox County, 
Tennessee; he also noted that the suit was still pending and that they had received joint settlement 
payments as of that date amounting to $6,339.50, less attorneys fees of $2,113.14 and court costs of 
$708.62.[1]  The employee also confirmed that he had received a settlement of his claim for state 
workers’ compensation benefits[2] in the amount of $91,104.02, less attorney fees of $18,220.80 and 
$1,281.50 of expenses, and asserted that this payment was for “the claimed condition of asbestos 
related lung disease and any non-malignant respiratory injury (asthma).”

Accompanying the employee’s statement was a copy of the short-form complaint against 14 defendants
that he and his wife had filed in the tort suit, a settlement sheet showing that their law firm had received
seven separate payments as of September 11, 2007, and an itemized list of court costs from that 
litigation.  Also accompanying the above-noted statement was a certified copy of the March 10, 2006 
“Order Approving Compromised Settlement of Workers’ Compensation Claim,” signed by Judge 
Donald R. Elledge of the Circuit Court for Anderson County, Tennessee, that settled the employee’s 
state workers’ compensation claim against his employer, and a list of expenses from that proceeding.  
In his March 10, 2006 Order, the Judge found that the employee had contracted “asbestos-related lung 
disease as a result of occupational exposure to asbestos,” and decreed that payment of $91,104.02 
would exonerate the employer “from any and all further liability with regard to [state workers’ 
compensation] benefits which may be claimed by the [employee] or growing out of any injuries that 
have resulted, or may hereafter result, to [the employee] in reference to the claimed asbestos-related 
lung disease and any non-malignant respiratory injury. . . .”

On December 12, 2007, the Jacksonville district office issued a recommended decision to accept the 
employee’s Part E claim for asbestosis and to pay him medical benefits, once a combined surplus due 
to his receipt of payments from his tort suit and his state workers’ compensation claim in the amount of
$74,416.46 was absorbed.[3]  By letter postmarked on January 29, 2008, the employee’s representative 
filed an objection to the recommended decision and requested a review of the written record of the 
claim.  In her submission, the employee’s representative objected to the coordination of the employee’s 
Part E benefits with the proceeds of the settlement of his state workers’ compensation claim, which had
accounted for $71,601.72 of the $74,416.46 “surplus” found by the district office.  She alleged that the 
employee’s settlement was “for the claimed conditions of both asbestos lung disease and any 
non-malignant respiratory injury” (emphasis in original) based on the “Order Approving Compromised 
Settlement of Workers’ Compensation Claim,” and further alleged that the employee had been 
diagnosed with “asthma, a non-malignant lung injury. . . .”  Given these allegations, the representative 
argued that the recommendation to coordinate was improper because the employee “received his state 
workers’ compensation for a covered and non-covered illness. . . .”

As noted above, FAB issued a June 6, 2008 final decision in which it confirmed the district office’s 
recommendations to accept the employee’s claim for the covered illness of “asbestosis” and awarded 



the employee medical benefits for his accepted illness, after the combined surplus of $74,416.46 was 
absorbed.  However, on June 30, FAB received a timely request that it reconsider its June 6, 2008 
decision from the employee’s representative.[4]  In her request, the representative alleged that the 
employee had received state workers’ compensation benefits for both his covered illness of “asbestos 
related lung disease and any non-malignant respiratory injury (asthma and COPD). . . .”  In support of 
her most recent allegation, the representative submitted office notes and accompanying consultation 
reports dated February 26, 2004, June 30, 2004, October 29, 2004, February 28, 2005, August 22, 
2005, May 1, 2006 and April 28, 2008 by Dr. Richard M. Gaddis, the employee’s attending osteopath.  
In his office notes, Dr. Gaddis diagnosed flare-ups of both asthma and COPD due to either burning 
wood in a wood stove and paint fumes; however, Dr. Gaddis did not causally relate either of these two 
medical conditions to the employee’s work-related exposure to asbestos at the K-25 and Y-12 Plants.

After considering the recommended decision, the timely objections to the recommended decision, the 
evidence submitted in support of the timely request for reconsideration and all of the evidence in the 
case file, FAB hereby makes the following:

FINDINGS OF FACT

1. The employee filed a claim for benefits under Part E of EEOICPA on August 13, 2007, and alleged 
that he had contracted “asbestos related lung disease” due to his employment.

2. The employee was employed as a DOE contractor employee at two DOE facilities, the K-25 and 
Y-12 Plants in Oak Ridge, Tennessee, from October 31, 1977 through August 28, 1981, and from 
August 22, 1983 through March 4, 1991, respectively.  This is more than 250 days of covered 
employment, during which the potential for asbestos exposure existed.

3. The medical evidence of record establishes that the employee was first diagnosed with asbestosis 
due to work-related asbestos exposure by Dr. Cherry in his August 3, 2005 report, more than ten years 
after he was first exposed to asbestos at a DOE facility.

4. The medical evidence of record also establishes that the employee was diagnosed with asthma and 
COPD by Dr. Gaddis.  However, Dr. Gaddis did not causally relate either the employee’s asthma or his 
COPD to the same work-related asbestos exposure that led to the employee’s asbestosis.

5. It is at least as likely as not that the employee’s exposure to asbestos at two DOE facilities, the K-25 
and Y-12 Plants in Oak Ridge, Tennessee was a significant factor in aggravating, contributing to, or 
causing his asbestosis.

6. It is at least as likely as not that the employee’s exposure to asbestos was related to his employment 
by a DOE contractor at two DOE facilities, the K-25 and Y-12 Plants in Oak Ridge, Tennessee.

7. The employee and his wife filed a tort suit in the Circuit Court for Knox County, Tennessee, alleging
that he had been exposed to asbestos while at work.  As of September 11, 2007, the employee and his 
wife have received total recoveries from seven of the defendants of $6,339.50, and have paid out 
allowable attorney fees of $2,113.14 and allowable costs of suit of $708.62.

8. The employee also filed a workers’ compensation complaint in the Circuit Court for Anderson 
County, Tennessee seeking state workers’ compensation benefits for asbestos-related lung disease.  In 



an “Order Approving Compromised Settlement of Workers’ Compensation Claim” dated March 10, 
2006, the judge in that matter found that the employee had contracted a single illness, “asbestos-related
lung disease as a result of occupational exposure to asbestos,” and decreed that payment of the 
settlement of $91,104.02 would relieve the employer of all future liability to the employee for “the 
claimed asbestos-related lung disease and any non-malignant respiratory injury.”  Out of this 
settlement, the employee paid allowable attorney fees of $18,220.80 and allowable costs of suit of 
$1,281.50.

Based on the above-noted findings of fact in the employee’s Part E claim, FAB hereby makes the 
following:

CONCLUSIONS OF LAW

The first issue in this case is whether the employee qualifies as a “covered Part E employee” under 20 
C.F.R. § 30.5(p).  For this case, the relevant portion of the definition of a “covered Part E employee” is 
“a Department of Energy contractor employee. . .who has been determined by OWCP to have 
contracted a covered illness. . .through exposure at a Department of Energy facility,” and the claimed 
“covered illness” is “asbestos-related lung disease” or asbestosis.

DEEOIC has established criteria to allow for a presumption of causation in claims filed under Part E 
for asbestosis.  If the evidence in the claim file is sufficient to establish that the employee was 
diagnosed with asbestosis, that he or she worked at least 250 aggregate days at a facility where the 
presence of asbestos has been confirmed, and that there was a latency period of at least 10 years 
between the employee’s first exposure and the first diagnosis of asbestosis, DEEOIC can accept that it 
was at least as likely as not that the employee’s exposure to asbestos at a DOE facility was a significant
factor in aggravating, contributing to or causing his or her asbestosis.[5]  See Federal (EEOICPA) 
Procedure Manual, Chapter E-500.17 (June 2006).

As found above, the employee is a DOE contractor employee who was employed at two DOE facilities 
in Oak Ridge by DOE contractors and who contracted a “covered illness,” as that term is defined in § 
7385s(2) of EEOICPA.  The “covered illness” that the employee contracted is asbestosis due to 
work-related exposure to asbestos, and this is the only “covered illness” that is supported by the 
medical evidence in the case file.  While there is medical evidence in the file that establishes that the 
employee has been diagnosed with both asthma and COPD, that same medical evidence does not 
establish that either of these two other illnesses were contracted through the same work-related 
exposure of the employee to asbestos (or any other toxic substance) at a DOE facility.  The employee 
also had more than one year of covered employment with exposure to asbestos and was first diagnosed 
with asbestosis more than ten years following his initial exposure to asbestos at a covered DOE 
facility.  Therefore, he qualifies as a “covered Part E employee” under § 30.5(p) of the regulations for 
the condition of asbestosis, and the employee’s claim for asbestosis is accepted pursuant to § 
7385s-4(c) of EEOICPA.  Since he is a “covered Part E employee,” the employee is entitled to medical 
benefits for the “covered illness” of asbestosis pursuant to § 7385s-8 of EEOICPA, retroactive to the 
date he filed his claim for benefits on August 13, 2007.

The second issue in this case is whether the employee’s Part E benefits must be offset.  Under § 7385 
of EEOICPA and 20 C.F.R. § 30.505(b), Part E benefits must be offset to reflect payments made 
pursuant to a final judgment or a settlement received in litigation for the same exposure for which 
EEOICPA benefits are payable.  As found above, the employee and his wife filed a tort suit in the 



Circuit Court for Knox County, Tennessee, alleging that he had been exposed to asbestos at work.  
Through September 11, 2007, the employee and his wife have received total joint recoveries from 
seven of the defendants of $6,339.50, and have paid out allowable attorney fees of $2,113.14 and 
allowable costs of suit of $708.62.  Using the “EEOICPA Part B/E Benefits Offset Worksheet,” the 
employee has a “surplus” recovery from his tort action of $2,814.74; this “surplus” must be absorbed 
from medical benefits and any lump-sum monetary benefits payable in the future before any Part E 
benefits can actually be paid to or on behalf of the employee.

The third issue in this case is whether the employee’s Part E benefits also must be coordinated.  Under 
§ 7385s-11 of EEOICPA and 20 C.F.R. § 30.626, Part E benefits must be coordinated with any state 
workers’ compensation benefits (other than medical or vocational rehabilitation benefits) that the 
claimant has received for the same covered illness.  As found above, the employee filed a state 
workers’ compensation complaint in the Circuit Court for Anderson County, Tennessee seeking 
workers’ compensation benefits for asbestos-related lung disease.  In an “Order Approving 
Compromised Settlement of Workers’ Compensation Claim” dated March 10, 2006, the judge in that 
matter found that the employee had contracted a single illness, “asbestos-related lung disease as a result
of occupational exposure to asbestos,” and decreed that payment of the settlement of $91,104.02 would
relieve the employer of all liability to the employee for “the claimed asbestos-related lung disease and 
any non-malignant respiratory injury.”

This does not mean, however, that the above settlement was for anything other than the employee’s 
“covered illness” of asbestosis.  The scope of the settlement is important because pursuant to 20 C.F.R. 
§ 30.626(c)(3), DEEOIC will not coordinate a claimant’s Part E benefits with his or her state workers’ 
compensation benefits for the same covered illness if the state workers’ compensation benefits were 
received “for both a covered illness and a non-covered illness arising out of and in the course of the 
same work-related incident.” (emphasis added)  A close reading of Sections II, III, IV and V of the 
March 10, 2006 Order, however, reveals that the only lung disease specifically identified by the judge 
as resulting from work-related asbestos exposure was the same as the employee’s covered illness—
asbestosis or “asbestos-related lung disease.”  This conclusion is also consistent with the medical 
evidence in the case file, which does not establish that the employee’s asthma and COPD are causally 
related to the same work-related exposure to asbestos that led to the development of his asbestosis.  
The mere fact that the judge in the employee’s state workers’ compensation proceeding wrote that 
payment of $91,104.02 would exonerate the employer “from any and all further liability with regard to 
[state workers’ compensation] benefits which may be claimed by the [employee] or growing out of any 
injuries that have resulted, or may hereafter result, to [the employee] in reference to the claimed 
asbestos-related lung disease and any non-malignant respiratory injury” in his March 10, 2006 Order 
does not mean that that the employee actually contracted both “asbestos-related lung disease as a result 
of occupational exposure to asbestos” and some other unidentified “non-malignant respiratory 
injury.”[6]  Therefore, coordination of the employee’s Part E benefits for the “covered illness” of 
asbestosis with his $91,104.02 settlement is required.  Out of this settlement, the employee paid 
allowable attorney fees of $18,220.80 and allowable costs of suit of $1,281.50.  Using the 
“EEOICPA/SWC Coordination of Benefits Worksheet,” the employee has received “surplus” state 
workers’ compensation benefits totaling $71,601.72 after deducting allowable attorney fees and costs 
of suit from his gross settlement.  This second “surplus” must also be absorbed from the employee’s 
medical benefits and any lump-sum monetary benefits payable in the future before any Part E benefits 
can actually be paid to or on behalf of the employee.

Accordingly, the employee is entitled to medical benefits for his asbestosis, retroactive to the date he 
filed his EEOICPA claim on August 13, 2007.  However, a total “surplus” in the amount of $74,416.46 



must be absorbed pursuant to §§ 7385 and 7385s-11(a) of EEOICPA before any Part E benefits are 
actually payable.

Washington, DC

Kathleen M. Graber

Hearing Representative

Final Adjudication Branch

[1]  No. 2-472-05 (filed August 31, 2005).

[2]  No. A5LA0307.

[3]  On February 25, 2008, FAB issued a final decision confirming the district office’s recommendations to accept the 
employee’s claim for the covered illness of asbestosis and to award the employee medical benefits for his accepted illness, 
after the combined surplus of $74,416.46 was absorbed.  On April 9, 2008, the employee filed a petition with the United 
States District Court for the Eastern District of Tennessee, seeking review of the February 25, 2008 decision (No. 
3:08-cv-125).  Also on April 9, 2008, FAB received an April 7, 2008 submission in which the employee’s authorized 
representative noted that she had submitted objections to the recommended decision, which FAB had not considered prior to
issuing the February 25, 2008 decision.  Because of this, the Director of the Division of Energy Employees Occupational 
Illness Compensation (DEEOIC) issued a May 20, 2008 order vacating the February 25, 2008 decision, reopening the 
employee’s Part E claim and returning it to FAB for the issuance of an appropriate new final decision that considered the 
representative’s timely objections to the December 12, 2007 recommended decision.

[4]  By doing so, the representative revoked the finality of the June 6, 2008 decision.  See 20 C.F.R. § 30.316(d).

[5]  The actual latency period for the development of asbestosis is a function of the duration and intensity of exposure to 
asbestos.  Thus, if an employee’s occupation was one that is not typically exposed to asbestos, or the potential for extreme 
exposure existed and the employee worked less than 250 aggregate work days, or there is a latency period of less than 10 
years existing between the covered DOE or RECA section 5 employment and the onset of the illness, DEEOIC will evaluate
all of the evidence in the file to determine whether a causal relationship exists in those instances.

[6]  This interpretation of the September 15, 2006 Order is consistent with the way a similar order settling a Tennessee 
workers’ compensation case was interpreted by the Tennessee Supreme Court in Wilson v. National Healthcare Corp., 2004 
WL 1964909 *3 (Tenn. Workers’ Comp. Panel  Sept. 7, 2004).

Wage-Loss Benefits

Calculation of average annual wage 

EEOICPA Fin. Dec. No. 10057883-2008 (Dep’t of Labor, October 20, 2010)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch (FAB) concerning the above claim for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons stated below, the claim for 
wage-loss benefits is accepted under Part E for calendar years 2005, 2006, 2007 and 2008.  



STATEMENT OF THE CASE

On September 27, 2006, the employee filed a Form EE-1 claiming benefits under EEOICPA for 
non-Hodgkin’s lymphoma and skin cancer.  On April 25, 2008, FAB issued a final decision accepting 
the claim under Part E based on six primary skin cancers (squamous cell carcinoma or SCC) in situ of 
the right eyelid, basal cell carcinoma (BCC) of the shoulder, BCC of the chest, SCC of the right lower 
eyelid, and SCC of the cheek.  In that final decision, FAB determined that he was a covered 
Department of Energy (DOE) contractor employee at the Mound Plant, a DOE facility, from November
23, 1966 to September 1, 1967. 

On July 9, 2008, the employee filed a claim for wage-loss benefits under Part E, stating that he began 
to lose wages as a result of his covered illness in the first quarter of 2005.  He also submitted medical 
reports from Dr. Nicholas T. Ilif dated August 18, 2008 and November 18, 2008, who stated that as a 
result of his cancers and consequential conditions, he began incurring wage-loss in February 2005 and 
took early retirement in November 2007.  

On November 7, 2008, the employee filed another claim and identified additional skin cancers.  On 
April 16, 2009, FAB issued a final decision accepting his claim under Part E based on these additional 
skin cancers (SCC of the left lower eyelid, SCC of the tip of the nose, SCC of the right preauricular).
 On July 30, 2009, the district office accepted that the employee had consequential conditions of 
blindness of the right eye, photophobia and right eye pain.  

On August 7, 2009, the district office issued a recommended decision to deny the claim under Part B 
for multiple skin cancers and large B-cell lymphoma, and under Part E for lymphoma.  The district 
office further recommended that the claim for impairment benefits based on the employee’s skin 
cancers be approved under Part E, based on a whole-person impairment rating of 24%.   

With respect to the employee’s wage-loss claim, the district office recommended that it be accepted for 
the period 2005 through 2008.  The district office determined that he had an average annual wage 
(AAW) of $66,801.21 in the 36 months prior to February 2005.  This figure was based on his earnings 
as reported in annual tax returns.  Specifically, the district office combined the employee’s total 
“dividend” income reported annually on Line 1 of IRS Schedule K-1 (Shareholder’s Share of Income, 
Credits, Deductions, etc.), which lists “Ordinary income from trade or business activities” as 100% 
Shareholder of [Employee’s company], with the amount listed in Box 1 (wages, tips, other 
compensation) of Form W-2 (Wage and Tax Statement), which is the salary he paid himself as an 
employee of [Employee’s company].  The district office included his dividend income because he 
explained that these were “pass through” earnings he paid to himself as the owner of 100% of the 
shares of [Employee’s company], which is classified as a “subchapter S” corporation for purposes of 
the Internal Revenue Code.  The district office’s AAW calculation made no deduction for the health 
insurance premiums the employee paid out of his S corporation dividend income.  Using this method, 
the district office determined that his inflation-adjusted earnings for the period 2005 through 2008 were
as follows:  for 2005, $37,989.00 (57% of his AAW); for 2006, $21,124.33 (32%); for 2007, 
$17,249.19 (26%); and for 2008, $0 (0%).  Based on these figures, the district office recommended that
the employee receive $10,000.00 in wage-loss benefits for calendar year 2005, and $15,000.00 for 
calendar years 2006, 2007 and 2008.  The total compensation recommended was $55,000.00.

On November 16, 2009, FAB issued a final decision denying the claim for multiple skin cancers and 
lymphoma under Part B, and for lymphoma under Part E.  The final decision accepted the claim for 



impairment benefits based on a 24% impairment rating, and awarded the employee compensation of 
$60,000.00.  With respect to his wage-loss claim, FAB determined that the district office’s calculation 
of his entitlement to wage-loss benefits was incorrect.  Specifically, FAB determined that the district 
office should not have included dividend income in the employee’s AAW for the 36 months prior to 
February of 2005, or in his earnings during and after calendar year 2005.  The case was therefore 
remanded to the district office for recalculation of the employee’s entitlement to wage-loss benefits for 
the period 2005-2008.  

On January 29, 2010, the district office issued a recommended decision in which it determined that the 
employee’s AAW for the 36 months prior to February 2005 was $25,714.21.  This was based solely on 
his wages as reported in Box 1 of his Form W-2 for the years 2002, 2003 and 2004.  Using the 
information reported in Box 1 of his W-2s for 2005 through 2008, the district office determined that the
employee’s inflation-adjusted earnings were as follows:  $15,780.00 in 2005 (61% of his AAW); 
$20,376.00 in 2006 (77%); $9,744.00 in 2007 (38%); and $0 in 2008 (0% of AAW).  The district office
further concluded that the employee’s health insurance costs should not be considered in determining 
his AAW or calculating his calendar years of qualifying wage-loss during and after 2005. 

On March 16, 2010, the employee filed objections to the recommended decision and requested a 
hearing.  However, the objections were not addressed and no hearing was scheduled.  On April 13, 
2010, FAB issued a final decision accepting the claim for wage-loss benefits for the calendar years 
2005 through 2008, concluding that the employee’s AAW for the 36 months prior to February 2005 
was $25,714.21.  FAB further concluded that his inflation-adjusted earnings were $15,780.00 in 2005 
(61% of AAW); $20,376.00 in 2006 (77%); $9,744.00 in 2007 (38%); and $0 in 2008 (0%).  
Accordingly, FAB concluded that the employee was entitled to wage-loss benefits of $10,000.00 for 
2005, $15,000.00 for 2007 and $15,000.00 for 2008.  FAB further concluded that the employee had no 
entitlement to wage-loss benefits for 2006, since his inflation-adjusted wages during that year were 
greater than 75% of his AAW.  

On June 4, 2010, FAB issued an order granting reconsideration of the employee’s wage-loss claim, 
because the April 13, 2010 final decision did not address his objections.  The case was subsequently 
referred for a hearing.  

OBJECTIONS

In his written objections and at a hearing held on August 5, 2010, the employee raised two arguments 
against the wage-loss calculation in the January 29, 2010 recommended decision.  These are 
summarized below: 

1.  He argued that all of his income from [Employee’s company] constituted payments received from 
employment or services.  He reiterated that he was the sole proprietor of [Employee’s company], 
explaining that this was a small company that distributed packaged food products to convenience 
stores.  For tax purposes, he organized the business as a subchapter S corporation, which allowed the 
company’s earnings to be passed through to him, the owner, as ordinary income.  He stated that each 
year he paid himself a small salary (known as a “draw”).  Any profits over and above that salary were 
reported to the IRS as dividends.  

Therefore, the employee argued that such income met the definition of “wages” under the EEOICPA 
regulations, and should be included in both the AAW calculation and in determining his 



inflation-adjusted earnings for subsequent years.  He also submitted copies of his Form 1040 Schedule 
E for the years in question, which lists his S corporation income from [Employee’s company] for the 
years 2002 to 2007.   For purposes of his tax returns, his S Corporation income is listed under 
“nonpassive” income according to Schedule K-1.  

2.  The employee further argued that his health insurance premiums should be deducted from his 
income for purposes of calculating his AAW and his inflation-adjusted earnings in subsequent years.  
He stated that such premiums should be excluded from the wage-loss calculation, since they are 
tax-deductable.  

After reviewing the evidence in the case file, and considering the objections and the testimony at the 
oral hearing, FAB hereby makes the following:

FINDINGS OF FACT

1.      By final decisions dated April 25, 2008 and April 16, 2009, FAB determined that the employee is 
a covered DOE contractor employee who contracted the covered illness of multiple skin cancers 
through exposure to a toxic substance at a DOE facility.  

2.      On July 30, 2009, the district office determined that he sustained the consequential conditions of 
blindness of the right eye, photophobia and right eye pain. 

3.      The employee filed a claim for wage-loss benefits for the period beginning February 2005.  His 
date of birth is September 24, 1944, and he will reach normal retirement age for unreduced Social 
Security retirement benefits at age 66 on September 29, 2010.  

4.      His AAW for the 36-month period prior to February 2005 is $66,801.21.  His adjusted earnings in
2005 were $37,989.00 (57% of his AAW); for 2006, $21,124.33 (32% of AAW); for 2007, $17,249.19 
(26% of AAW); and for 2008, $0 (0% of AAW).    

Based on the above findings of fact, FAB hereby also makes the following:

CONCLUSIONS OF LAW

Part E provides for payment of compensation to covered DOE contractor employees who experience 
wage-loss as a result of a covered illness, and defines wage-loss as any year in which the employee’s 
wages did not exceed 75% of his average annual wage in the 36-month period prior to the month 
compensable wage-loss began.  Compensable wage-loss may include any year occurring up to and 
including the calendar year that a covered Part E employee reaches normal retirement age under the 
Social Security Act.  To establish eligibility for wage-loss benefits, the evidence must show that the 
period of wage-loss at issue is causally related to the employee’s covered illness.  42 U.S.C. § 
7385s-2(a)(2).  

The implementing regulations provide that in determining an employee’s AAW and any subsequent 
adjusted earnings, DEEOIC “will consider all monetary payments that the covered Part E employee 
received in a quarter from employment or services, except for monetary payments that were not taxable
as income during that quarter under the Internal Revenue Code, to be ‘wages.’”  20 C.F.R. § 30.805(a) 
(2009).  Under EEOICPA procedures, wages are defined to include salaries, overtime compensation, 



sick leave, vacation leave, tips and bonuses received for employment services.  Income specifically 
excluded from the definition of wages includes capital gains, IRA distributions, pensions, annuities, 
unemployment compensation, state workers’ compensation benefits, medical retirement benefits and 
Social Security benefits.  Federal (EEOICPA) Procedure Manual, Chapter 2-1400.8 (2009).  The 
regulations and the procedures do not specifically exclude dividends from the definition of “wages.”  

In this case, the recommended decision issued on January 19, 2010 is based on a calculation of AAW 
that excludes the employee’s dividend earnings as the 100% shareholder of [Employee’s company].  
He has objected to this calculation, arguing that his dividend earnings qualify as wages under the 
definition cited above.  The issue, therefore, is whether those dividends are “monetary payments. . 
.from employment or services” under § 30.805 of the regulations, and if so, whether they are taxable as
income under the Internal Revenue Code.   

The employee’s tax records show that his income from [Employee’s company] is classified as 
“non-passive” income according to Schedule K-1.  Under IRS rules, passive income is defined as 
earnings derived from a business in which a person “does not materially participate.”[1]  Since the 
employee’s hearing testimony and tax records make clear that he materially participated in the 
operation of [Employee’s company] as the sole proprietor and 100% shareholder, I conclude that these
earnings constitute monetary payments from employment or services.  His tax records further show that
these earnings were taxable as income under the Internal Revenue Code.  Accordingly, I conclude that 
the employee’s dividend income as 100% shareholder of [Employee’s company], a subchapter S 
corporation, are “wages.”

In response to the second objection, I have reviewed the tax records submitted in support of the 
employee’s claim, which includes Form 1040 Schedule E, Schedule K-1 and his W-2 statements 
covering the period 2001 through 2008.   I have also reviewed IRS Publication 15-B, Employer’s Tax 
Guide to Fringe Benefits (2010), which is part of the record and was cited by the district office in its 
recommended decision, as well as other IRS guidance concerning subchapter S corporations.

IRS Publication 15-B states that although the value of S corporation employees’ health benefits are 
generally excluded from the employees’ wages, this exclusion does not apply to shareholders owning 
2% or more of the corporation (“2% shareholders”).  According to the IRS, for 2% shareholders who 
are also employees, the value of the health benefits premiums must be included in the employee’s 
wages subject to federal income tax withholding.  IRS Publication 15-B, p. 6 (2010).  A review of the 
employee’s Form 1040 shows that the value of his health benefits is included in his S corporation 
earnings (line 17), and is therefore an element of his total income (line 22).  If he were an employee 
and less than a 2% shareholder, the value of his health benefits would be excluded entirely from his 
taxable wages.  As a 2% shareholder, he qualifies for a self-employed health benefits insurance 
deduction (line 29), which is deducted from his total income to derive his adjusted gross income.  In 
other words, the value of the employee’s health benefits is included in calculating his taxable income, 
but is not included in his adjusted gross income.  The health benefits deduction is therefore no different
than the other deductions available to taxpayers listed on Form 1040, such as student loan interest 
expenses, educator expenses, or IRA contributions, which are not taken into account when calculating 
an employee’s AAW. 

Accordingly, the evidence establishes that the employee experienced wage-loss as a result of his 
covered illness during calendar years 2005 through 2008.  I further conclude that his AAW for the 36 
months prior to February 2005 is $66,801.21; that his adjusted earnings for calendar year 2005 were 
between 50 and 75% of his AAW; and that his adjusted earnings for calendar years 2006, 2007 and 



2008 were less than 50% of his AAW.  Therefore, in accordance with 42 U.S.C. § 7385s-2(a)(2), the 
employee is entitled to wage-loss benefits of $10,000.00 for 2005, and $15,000.00 per year for 2006 
through 2008, totaling $55,000.00. 

Cleveland, OH

Greg Knapp 

Hearing Representative

Final Adjudication Branch

[1] See http://www.irs.gov/businesses/small/article/0,,id=146833,00.html (retrieved October 18, 2010).

Causation not proven 

EEOICPA Fin. Dec. No. 10002977-2006 (Dep’t of Labor, February 12, 2009)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch (FAB) on the employee’s claim for benefits under
Part E of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the employee’s claim for 
wage-loss benefits based on his covered illness of chronic obstructive pulmonary disease (COPD) is 
denied.

STATEMENT OF THE CASE

On December 8, 2004, the employee filed a claim under Part E of EEOICPA in which he alleged that 
he had contracted “COPD-Bronchitis, Hearing Loss, Hemorrhoids, Back Disorder, Bursitis, Hernia 
Multiple, Shoulder Disease, Rotator Cuff, Joint Disease, Knee, Tremors, Essential” due to his 
work-related exposure to toxic substances at the K-25 and Y-12 Plants in Oak Ridge, Tennessee.[1]  
Later on August 28, 2006, the employee submitted a written request for both impairment benefits and 
wage-loss benefits and alleged he had experienced wage-loss from January 1997 through the date of his
request.  

In support of his claim, the employee filed a work history listing his employment by the Department of 
Energy (DOE) contractors Union Carbide at the K-25 Plant from 1975 to 1981, and by Lockheed 
Martin Energy Systems and other DOE contractors at the Y-12 Plant from 1981 to 1997.  The Oak 
Ridge Institute for Science and Education verified that the employee worked for DOE contractors as a 
Component Assembler, Inspector and Senior Inspector at the K-25 Plant from March 10, 1975 to 
February 15, 1981, and as a Machinist, Engineering Assistant and Technical Associate at the Y-12 Plant
from February 16, 1981 to January 31, 1997.  

In support of his claim, the employee submitted an October 24, 2001 report of a medical screening 
examination in which Dr. Steven Markowitz noted that while the employee’s chest x-ray “showed no 
evidence of lung disease,” his ten-year history of symptoms was “consistent with chronic bronchitis.”
 The employee also submitted an August 28, 2002 report in which Dr. R. Hal Hughes related 



“approximately a ten year history of chronic bronchitis symptoms on average of two to three episodes a
year.”  The file also contains several medical reports from Dr. Gregory P. LeMense, the employee’s 
treating physician.  The earliest of those reports note a chest CT scan and a medical examination 
performed by Dr. LeMense in late February 2004.  In a February 26, 2004 medical report, Dr. LeMense
stated “it is my impression that [Employee] has mild obstructive lung disease due to chronic 
obstructive bronchitis.”

On October 6, 2006, FAB issued a final decision in which it found that the evidence was sufficient to 
establish a diagnosis of COPD and a causal link between the COPD and the employee’s work-related 
exposure to toxic substances at the K-25 and Y-12 Plants.  Based on those findings, FAB accepted the 
employee’s Part E claim for the “covered illness” of COPD and awarded him medical benefits for that 
particular illness[2]; in that same decision, FAB explicitly deferred a decision on the employee’s 
August 28, 2006 request for both impairment and wage-loss benefits “since Jan. 1997.”[3]

By letter dated November 29, 2006, the Jacksonville district office asked the employee to submit 
evidence in support of his allegation that he had experienced wage-loss as a result of his COPD.  The 
district office specifically asked for earnings information to support his claimed period of wage-loss 
and medical evidence to support the causal link of that wage-loss to his covered illness of COPD.  In 
his December 11, 2006 response to the district office’s request, he stated:

I first experience[d] wage loss in Jan. 1, 1997 due [to] my COPD because I was laid off at that
time with no pay and 21 years company service.  I feel I was laid off because of this problem. 
I did not know I had COPD until Jan. 1, 2002.  
On December 13, 2006, the district office received a wage report from the Social Security 
Administration in response to its request for the employee’s reported wages for the years 1993 through 
2005.  It showed that the employee earned $28,225.80 in 1993, $28,437.56 in 1994, $28,819.96 in 
1995, $29,853.88 in 1996, and $19,133.59 in 1997, and stated that “There are no other earnings 
recorded under this Social Security Number for the period(s) requested.”  On April 3, 2007, the district 
office sent the employee another letter asking for evidence of his alleged wage-loss, and stated the 
following:

Our records indicate [you] were diagnosed with COPD on February 20, 2004.  Please state 
what illness you are claiming that caused your wage loss beginning in 1997 through present. 
This letter reminded the employee that he had the burden of providing medical evidence establishing a 
causal relationship between his accepted covered illness (COPD) and his alleged wage-loss.  In his 
response to this second letter, the employee submitted a copy of a November 22, 1996 termination 
notice that Lockheed Martin Energy Systems had given him.  The notice stated the following, in 
pertinent part:

Subject:            Reduction-In-Force Notification
I regret to inform you that the number of employees at Lockheed Martin Energy Systems, 
Inc., P.O. Box 2009, Oak Ridge, Tennessee 37831, will be reduced as a result of declining 
Department of Energy budgets and changing program emphasis for FY 1997.  The layoff, 
which is expected to be permanent, will commence January 31, 1997.
Your position as Technical Associate II will be terminated on January 31, 1997.

*  *  *
I acknowledge receipt of the Reduction-In-Force Notification.
[Employee] /s/                                                  11/22/96                      



Signature                                                          Date
On August 11, 2007, the district office referred the employee’s case file to a District Medical 
Consultant (DMC) and requested an opinion on whether, for any of the years between 1997 and 2007, 
“there is sufficient rationalized medical evidence that the employee was unable to work due to the 
covered illness of chronic obstructive pulmonary disease.”  In her September 11, 2007 report, Dr. 
Jeanne M. McGregor, the DMC that the district office selected to provide the opinion, reviewed the 
medical evidence in the case file and noted that it showed that the employee had “good control of his 
moderate chronic obstructive lung disease with current medications” and that “[h]is only medication 
for his lungs is Advair 500/50.”  She also noted that there was nothing in the file to support the 
employee’s allegation that he was laid off due to his COPD, and concluded as follows:

Unfortunately, the evidence in [Employee]’s file does not support that he was unable to work 
due to his COPD in any of the years 1997 to present.  It appears that the only reason that 
[Employee] stopped working in 1997 was because he was laid off in November of 1996.

*  *  *
Upon consideration of all the above, it is my medical opinion within a reasonable degree of 
medical certainty that there is not sufficient rationalized medical evidence in the file to 
establish that [Employee] was unable to work due to his covered illness of COPD for any of 
the years from 1997 to present.
On October 23, 2007, the Jacksonville district office issued a recommended decision to deny the 
employee’s request for wage-loss benefits because “the medical evidence is insufficient to support a 
causal relationship between the employee’s accepted condition of COPD and wage-loss during the 
claimed period from 1997 to present.”  On November 5, 2007, the employee’s representative filed a 
timely written objection to the recommended decision and requested a hearing, which was held on 
April 30, 2008 in Oak Ridge, Tennessee.[4]

OBJECTION
In his November 5, 2007 objection letter, the employee’s representative did not disagree with any 
specific factual finding included in the district office’s recommended decision; rather, he expressed the 
employee’s disagreement with the recommended conclusion that there was no causal relationship 
between his COPD and any wage-loss during the claimed period of January 1997 to August 2006.  The 
letter was not accompanied by any evidence in support of the disagreement expressed therein.  At the 
April 30, 2008 oral hearing, the representative raised no additional objections; instead, he submitted a 
written report from Dr. Marty G. Wallace, together with copies of previously submitted documents, and
argued that the medical evidence of causation in the case file was sufficient to award the wage-loss 
benefits at issue. 
After reviewing the evidence in the case file and the employee’s objection, FAB hereby makes the 
following:

FINDINGS OF FACT

1. The employee filed a claim for benefits under Part E of EEOICPA, including wage-loss benefits
for the period from January 1997 to August 2006 due to his covered illness of COPD. 

2. The employee was a DOE contractor employee who worked at the K-25 Plant from March 10, 
1975 to February 15, 1981, and at the Y-12 Plant from February 16, 1981 to January 31, 1997. 

3. Effective January 31, 1997, Lockheed Martin Energy Systems terminated the employee’s 



position at the Y-12 Plant as part of a Reduction-In-Force. 

4. Prior to the termination of his position, the employee earned wages of $28,225.80 in 1993, 
$28,437.56 in 1994, $28,819.96 in 1995, $29,853.88 in 1996 and $19,133.59 in 1997.  
Following the termination of his position, he was not employed for the balance of 1997, nor was
he employed during the years 1998 through the date of his April 30, 2008 hearing. 

5. The employee was first diagnosed with COPD by Dr. LeMense in a February 26, 2004 report. 

6. In a September 11, 2007 report requested by the district office, Dr. McGregor concluded that “it 
is my medical opinion within a reasonable degree of medical certainty that there is not sufficient
rationalized medical evidence in the file to establish that [Employee] was unable to work due to
his covered illness of COPD for any of the years from 1997 to present.” 

Based on the above findings of fact, FAB hereby also makes the following:    

CONCLUSIONS OF LAW

Part E of EEOICPA provides several different types of benefits to eligible DOE contractor employees 
or their survivors.  Among those benefits are compensation for permanent impairment, compensation 
for qualifying calendar years of wage-loss, a lump-sum survivor benefit, and medical benefits.  See 42 
U.S.C. §§ 7385s-2(a)(1), 7385s-2(a)(2), 7385s-3, 7385s-8.  In order to prove eligibility for any of these
benefits, the evidence must establish that the employee forming the basis for the Part E claim is/was a 
“covered DOE contractor employee” and that he/she contracted a “covered illness” through exposure to
a toxic substance at a DOE facility.  In this particular Part E claim, FAB has already determined that the
employee is a “covered DOE contractor employee,” as that term is defined in 42 U.S.C. § 7385s(1), 
and that his COPD is a “covered illness” pursuant to § 7385s(2).

In addition to satisfying the general eligibility requirements applicable to all Part E claims, an 
employee seeking benefits for calendar years of qualifying wage-loss must also satisfy the specific 
requirements of 42 U.S.C. § 7385s-2(a)(2).  Thus, the evidence must establish:  (1) that the employee 
held a job at which he/she was earning wages; (2) that the employee experienced a loss in those wages 
in a particular month; (3) that the wage-loss in that one month was caused by the employee’s covered 
illness, i.e., that he/she would have continued to earn wages in that month from that job but for the 
covered illness (this month is known as the “trigger month”); (4) his/her “average annual wage” 
(AAW) over the 36 months that immediately preceded the trigger month; (5) his/her normal retirement 
age and the calendar year (known as the “retirement year”) in which he/she would reach that age; (6) 
beginning with the calendar year of the trigger month, the percentage of the AAW that was earned in 
each calendar year up to and including the retirement year; (7) the number of those calendar years in 
which the covered illness caused the employee to earn 50% or less of his/her AAW; and (8) the number
of those calendar years in which the covered illness caused him/her to earn more than 50% but not 
more than 75% of his/her AAW.  See 20 C.F.R. § 30.800 (2008).  Rationalized medical evidence is 
needed to establish the third of these elements, as well as the causation aspects of the seventh and 
eighth elements.  See 20 C.F.R. § 30.805(b).   

The employee alleges that he first experienced wage-loss in January 1997, and that this wage-loss has 
continued at least through the date of his April 30, 2008 oral hearing in his EEOICPA claim.  The 
factual evidence establishes that the employee held a job at the Y-12 Plant at which he was earning 



wages, and that he began to lose wages when his job was terminated as part of a Reduction-In-Force, 
effective January 31, 1997.  The evidence also establishes that the employee has not worked since this 
job was terminated.  Therefore, FAB concludes that the employee has proven the first two elements of 
his wage-loss claim:  (1) that he held a job at which he was earning wages; and (2) that he experienced 
a loss in those wages in a particular month—January 1997.

However, FAB also concludes that the employee has failed to prove that his wage-loss in January 1997 
was caused by his covered illness, i.e. that he would have continued to earn wages in January 1997 
from his job at the Y-12 Plant had he not contracted COPD in January 1997.  It is axiomatic that an 
employee cannot lose wages in a particular month because of a covered illness if he/she has not yet 
contracted that illness.  Although the employee here has submitted medical evidence from Dr. Wallace 
in support of his argument that he should have been restricted from working at the Y-12 Plant when his 
job was terminated as part of a Reduction-In-Force in January 1997, the Reduction-In-Force 
Notification he submitted clearly indicates that the layoff was caused by “declining Department of 
Energy budgets and changing program emphasis for FY 1997” rather than by any medical condition of 
the employee.  A review of the medical evidence of record reveals that there is no mention of a 
diagnosis of COPD prior to treating physician, Dr. LeMense’s February 26, 2004 report.[5]  None of 
the physicians who have submitted medical reports in this matter have even suggested that the 
employee had COPD before that date, and COPD is the only covered illness that has been accepted as 
compensable in this claim.  Thus, the employee has not offered any evidence to establish a diagnosis of
COPD in 1997 or at any time prior to February 2004 that could have lead to any wage-loss. 

Furthermore, even if the employee had shown that his diagnosed covered illness arose in January 1997 
at the time of his wage-loss, the employee’s argument concerning Dr. Wallace’s report ignores the fact 
that the after-the-fact suggestion of restrictions that might have resulted in wage-loss if put in effect 
simply have no relevance to why the employee ceased earning wages seven years prior to when his 
illness was first diagnosed.  EEOICPA does not provide wage-loss benefits for employees who should 
have been placed under restrictions and might have lost wages had those restrictions been in place, 
even if those restrictions were caused by a covered illness.  Rather, it only provides wage-loss benefits 
for employees who, consistent with the terms of 42 U.S.C. § 7385s-2(a)(2)(A)(i), experience wage-loss
caused by a covered illness.[6]

Unfortunately, the employee’s February 26, 2004 diagnosis is insufficient to establish his entitlement to
wage-loss benefits commencing in 2004 because there is no factual evidence in the case file that the 
employee experienced a loss of wages in that month (or in any month thereafter).  It is also axiomatic 
that an employee cannot experience a loss of wages during a particular month if he/she is not earning 
any wages in that month.  Therefore, even if the employee’s covered illness of COPD made it 
impossible for him to work from February 2004 forward, it would still be insufficient to establish any 
compensable wage-loss because the employee had no job and no wages at that time.

The regulations provide that the claimant bears the burden of providing all documentation necessary to 
establish eligibility for benefits and of proving “by a preponderance of the evidence the existence of 
each and every criterion” required for eligibility; “[p]roof by a preponderance of the evidence means it 
is more likely than not that a given proposition is true.”  See 20 C.F.R. § 30.111(a).  Thus, FAB 
concludes that the evidence in the case file is insufficient to establish, by a preponderance of the 
evidence, that the employee experienced any compensable calendar years of qualifying wage-loss as 
the result of his COPD, and hereby denies the employee’s wage-loss claim.  

Washington, DC



Amanda M. Fallon

Hearing Representative

Final Adjudication Branch

[1]  On the same date, the employee also filed a claim under Part B of EEOICPA in which he alleged that he had contracted 
“COPD-bronchitis” as a result of working at the K-25 and Y-12 Plants.   

[2]  In that decision, FAB denied the employee’s Part B claim because his alleged condition was not an “occupational 
illness” compensable under that Part.  FAB also denied his Part E claim for hearing loss, a back disorder, hemorrhoids, 
bursitis, joint disease, multiple hernias, knee tremors, and rotator cuff disease because the evidence was insufficient to 
establish that those illnesses were contracted through exposure to a toxic substance at a DOE facility.

[3]  On May 7, 2007, FAB issued another final decision awarding the employee $115,000.00 for impairment due to his 
covered illness of COPD, based on the February 24, 2007 impairment evaluation of Dr. Harvey Popovich. 

[4]  Following that hearing, FAB issued a July 14, 2008 final decision denying the employee’s claim for wage-loss benefits. 
However, the Director of the Division of Energy Employees Occupational Illness Compensation thereafter issued a 
September 18, 2008 order vacating FAB’s July 14, 2008 decision because it did not “properly determine whether the 
employee’s exposure at K-25 and Y-12 resulted in any compensable loss of wages,” and referring the case back to FAB “for 
issuance of a new final decision that gives appropriate consideration to the evidence in the case file that is relevant to the 
employee’s Part E claim.” 

[5]  FAB notes that, notwithstanding the employee’s reported history of breathing difficulties, even as of October 24, 2001, 
the report of Dr. Steven Markowitz’ medical screening examination noted that the employee’s chest x-ray “showed no 
evidence of lung disease.”

[6]  Alternatively, the employee’s entitlement to wage-loss benefits is also foreclosed because he was unemployed for the 
36-month period prior to his initial 2004 diagnosis.  His average annual earnings (AAW) for that 36-month period would 
therefore be zero.  Under the wage-loss formula in the statute, a benefit payment for a particular calendar year is predicated 
on a finding that the employee has earned at least 25 percent less than his AAW during that calendar year.  42 U.S.C. § 
7385s-2(a)(2).  Since the employee earned no wages in the three years prior to his initial diagnosis, he cannot demonstrate 
the requisite 25 percentage loss of earnings for any calendar year after his initial diagnosis of a covered medical 
condition.           

Elements to be proven

EEOICPA Fin. Dec. No. 10002977-2006 (Dep’t of Labor, February 12, 2009)

[ same as one up]

EEOICPA Fin. Dec. No. 10057883-2008 (Dep’t of Labor, October 20, 2010)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch (FAB) concerning the above claim for 
compensation under the Energy Employees Occupational Illness Compensation Program Act of 2000, 
as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons stated below, the claim for 
wage-loss benefits is accepted under Part E for calendar years 2005, 2006, 2007 and 2008.  

STATEMENT OF THE CASE



On September 27, 2006, the employee filed a Form EE-1 claiming benefits under EEOICPA for 
non-Hodgkin’s lymphoma and skin cancer.  On April 25, 2008, FAB issued a final decision accepting 
the claim under Part E based on six primary skin cancers (squamous cell carcinoma or SCC) in situ of 
the right eyelid, basal cell carcinoma (BCC) of the shoulder, BCC of the chest, SCC of the right lower 
eyelid, and SCC of the cheek.  In that final decision, FAB determined that he was a covered 
Department of Energy (DOE) contractor employee at the Mound Plant, a DOE facility, from November
23, 1966 to September 1, 1967. 

On July 9, 2008, the employee filed a claim for wage-loss benefits under Part E, stating that he began 
to lose wages as a result of his covered illness in the first quarter of 2005.  He also submitted medical 
reports from Dr. Nicholas T. Ilif dated August 18, 2008 and November 18, 2008, who stated that as a 
result of his cancers and consequential conditions, he began incurring wage-loss in February 2005 and 
took early retirement in November 2007.  

On November 7, 2008, the employee filed another claim and identified additional skin cancers.  On 
April 16, 2009, FAB issued a final decision accepting his claim under Part E based on these additional 
skin cancers (SCC of the left lower eyelid, SCC of the tip of the nose, SCC of the right preauricular).
 On July 30, 2009, the district office accepted that the employee had consequential conditions of 
blindness of the right eye, photophobia and right eye pain.  

On August 7, 2009, the district office issued a recommended decision to deny the claim under Part B 
for multiple skin cancers and large B-cell lymphoma, and under Part E for lymphoma.  The district 
office further recommended that the claim for impairment benefits based on the employee’s skin 
cancers be approved under Part E, based on a whole-person impairment rating of 24%.   

With respect to the employee’s wage-loss claim, the district office recommended that it be accepted for 
the period 2005 through 2008.  The district office determined that he had an average annual wage 
(AAW) of $66,801.21 in the 36 months prior to February 2005.  This figure was based on his earnings 
as reported in annual tax returns.  Specifically, the district office combined the employee’s total 
“dividend” income reported annually on Line 1 of IRS Schedule K-1 (Shareholder’s Share of Income, 
Credits, Deductions, etc.), which lists “Ordinary income from trade or business activities” as 100% 
Shareholder of [Employee’s company], with the amount listed in Box 1 (wages, tips, other 
compensation) of Form W-2 (Wage and Tax Statement), which is the salary he paid himself as an 
employee of [Employee’s company].  The district office included his dividend income because he 
explained that these were “pass through” earnings he paid to himself as the owner of 100% of the 
shares of [Employee’s company], which is classified as a “subchapter S” corporation for purposes of 
the Internal Revenue Code.  The district office’s AAW calculation made no deduction for the health 
insurance premiums the employee paid out of his S corporation dividend income.  Using this method, 
the district office determined that his inflation-adjusted earnings for the period 2005 through 2008 were
as follows:  for 2005, $37,989.00 (57% of his AAW); for 2006, $21,124.33 (32%); for 2007, 
$17,249.19 (26%); and for 2008, $0 (0%).  Based on these figures, the district office recommended that
the employee receive $10,000.00 in wage-loss benefits for calendar year 2005, and $15,000.00 for 
calendar years 2006, 2007 and 2008.  The total compensation recommended was $55,000.00.

On November 16, 2009, FAB issued a final decision denying the claim for multiple skin cancers and 
lymphoma under Part B, and for lymphoma under Part E.  The final decision accepted the claim for 
impairment benefits based on a 24% impairment rating, and awarded the employee compensation of 
$60,000.00.  With respect to his wage-loss claim, FAB determined that the district office’s calculation 
of his entitlement to wage-loss benefits was incorrect.  Specifically, FAB determined that the district 



office should not have included dividend income in the employee’s AAW for the 36 months prior to 
February of 2005, or in his earnings during and after calendar year 2005.  The case was therefore 
remanded to the district office for recalculation of the employee’s entitlement to wage-loss benefits for 
the period 2005-2008.  

On January 29, 2010, the district office issued a recommended decision in which it determined that the 
employee’s AAW for the 36 months prior to February 2005 was $25,714.21.  This was based solely on 
his wages as reported in Box 1 of his Form W-2 for the years 2002, 2003 and 2004.  Using the 
information reported in Box 1 of his W-2s for 2005 through 2008, the district office determined that the
employee’s inflation-adjusted earnings were as follows:  $15,780.00 in 2005 (61% of his AAW); 
$20,376.00 in 2006 (77%); $9,744.00 in 2007 (38%); and $0 in 2008 (0% of AAW).  The district office
further concluded that the employee’s health insurance costs should not be considered in determining 
his AAW or calculating his calendar years of qualifying wage-loss during and after 2005. 

On March 16, 2010, the employee filed objections to the recommended decision and requested a 
hearing.  However, the objections were not addressed and no hearing was scheduled.  On April 13, 
2010, FAB issued a final decision accepting the claim for wage-loss benefits for the calendar years 
2005 through 2008, concluding that the employee’s AAW for the 36 months prior to February 2005 
was $25,714.21.  FAB further concluded that his inflation-adjusted earnings were $15,780.00 in 2005 
(61% of AAW); $20,376.00 in 2006 (77%); $9,744.00 in 2007 (38%); and $0 in 2008 (0%).  
Accordingly, FAB concluded that the employee was entitled to wage-loss benefits of $10,000.00 for 
2005, $15,000.00 for 2007 and $15,000.00 for 2008.  FAB further concluded that the employee had no 
entitlement to wage-loss benefits for 2006, since his inflation-adjusted wages during that year were 
greater than 75% of his AAW.  

On June 4, 2010, FAB issued an order granting reconsideration of the employee’s wage-loss claim, 
because the April 13, 2010 final decision did not address his objections.  The case was subsequently 
referred for a hearing.  

OBJECTIONS

In his written objections and at a hearing held on August 5, 2010, the employee raised two arguments 
against the wage-loss calculation in the January 29, 2010 recommended decision.  These are 
summarized below: 

1.  He argued that all of his income from [Employee’s company] constituted payments received from 
employment or services.  He reiterated that he was the sole proprietor of [Employee’s company], 
explaining that this was a small company that distributed packaged food products to convenience 
stores.  For tax purposes, he organized the business as a subchapter S corporation, which allowed the 
company’s earnings to be passed through to him, the owner, as ordinary income.  He stated that each 
year he paid himself a small salary (known as a “draw”).  Any profits over and above that salary were 
reported to the IRS as dividends.  

Therefore, the employee argued that such income met the definition of “wages” under the EEOICPA 
regulations, and should be included in both the AAW calculation and in determining his 
inflation-adjusted earnings for subsequent years.  He also submitted copies of his Form 1040 Schedule 
E for the years in question, which lists his S corporation income from [Employee’s company] for the 
years 2002 to 2007.   For purposes of his tax returns, his S Corporation income is listed under 



“nonpassive” income according to Schedule K-1.  

2.  The employee further argued that his health insurance premiums should be deducted from his 
income for purposes of calculating his AAW and his inflation-adjusted earnings in subsequent years.  
He stated that such premiums should be excluded from the wage-loss calculation, since they are 
tax-deductable.  

After reviewing the evidence in the case file, and considering the objections and the testimony at the 
oral hearing, FAB hereby makes the following:

FINDINGS OF FACT

1. By final decisions dated April 25, 2008 and April 16, 2009, FAB determined that the employee is a 
covered DOE contractor employee who contracted the covered illness of multiple skin cancers through 
exposure to a toxic substance at a DOE facility.  

2. On July 30, 2009, the district office determined that he sustained the consequential conditions of 
blindness of the right eye, photophobia and right eye pain. 

3. The employee filed a claim for wage-loss benefits for the period beginning February 2005.  His date 
of birth is September 24, 1944, and he will reach normal retirement age for unreduced Social Security 
retirement benefits at age 66 on September 29, 2010.  

4. His AAW for the 36-month period prior to February 2005 is $66,801.21.  His adjusted earnings in 
2005 were $37,989.00 (57% of his AAW); for 2006, $21,124.33 (32% of AAW); for 2007, $17,249.19 
(26% of AAW); and for 2008, $0 (0% of AAW).    

Based on the above findings of fact, FAB hereby also makes the following:

CONCLUSIONS OF LAW

Part E provides for payment of compensation to covered DOE contractor employees who experience 
wage-loss as a result of a covered illness, and defines wage-loss as any year in which the employee’s 
wages did not exceed 75% of his average annual wage in the 36-month period prior to the month 
compensable wage-loss began.  Compensable wage-loss may include any year occurring up to and 
including the calendar year that a covered Part E employee reaches normal retirement age under the 
Social Security Act.  To establish eligibility for wage-loss benefits, the evidence must show that the 
period of wage-loss at issue is causally related to the employee’s covered illness.  42 U.S.C. § 
7385s-2(a)(2).  

The implementing regulations provide that in determining an employee’s AAW and any subsequent 
adjusted earnings, DEEOIC “will consider all monetary payments that the covered Part E employee 
received in a quarter from employment or services, except for monetary payments that were not taxable
as income during that quarter under the Internal Revenue Code, to be ‘wages.’”  20 C.F.R. § 30.805(a) 
(2009).  Under EEOICPA procedures, wages are defined to include salaries, overtime compensation, 
sick leave, vacation leave, tips and bonuses received for employment services.  Income specifically 
excluded from the definition of wages includes capital gains, IRA distributions, pensions, annuities, 
unemployment compensation, state workers’ compensation benefits, medical retirement benefits and 



Social Security benefits.  Federal (EEOICPA) Procedure Manual, Chapter 2-1400.8 (2009).  The 
regulations and the procedures do not specifically exclude dividends from the definition of “wages.”  

In this case, the recommended decision issued on January 19, 2010 is based on a calculation of AAW 
that excludes the employee’s dividend earnings as the 100% shareholder of [Employee’s company].  
He has objected to this calculation, arguing that his dividend earnings qualify as wages under the 
definition cited above.  The issue, therefore, is whether those dividends are “monetary payments. . 
.from employment or services” under § 30.805 of the regulations, and if so, whether they are taxable as
income under the Internal Revenue Code.   

The employee’s tax records show that his income from [Employee’s company] is classified as 
“non-passive” income according to Schedule K-1.  Under IRS rules, passive income is defined as 
earnings derived from a business in which a person “does not materially participate.”[1]  Since the 
employee’s hearing testimony and tax records make clear that he materially participated in the 
operation of [Employee’s company] as the sole proprietor and 100% shareholder, I conclude that these
earnings constitute monetary payments from employment or services.  His tax records further show that
these earnings were taxable as income under the Internal Revenue Code.  Accordingly, I conclude that 
the employee’s dividend income as 100% shareholder of [Employee’s company], a subchapter S 
corporation, are “wages.”

In response to the second objection, I have reviewed the tax records submitted in support of the 
employee’s claim, which includes Form 1040 Schedule E, Schedule K-1 and his W-2 statements 
covering the period 2001 through 2008.   I have also reviewed IRS Publication 15-B, Employer’s Tax 
Guide to Fringe Benefits (2010), which is part of the record and was cited by the district office in its 
recommended decision, as well as other IRS guidance concerning subchapter S corporations.

IRS Publication 15-B states that although the value of S corporation employees’ health benefits are 
generally excluded from the employees’ wages, this exclusion does not apply to shareholders owning 
2% or more of the corporation (“2% shareholders”).  According to the IRS, for 2% shareholders who 
are also employees, the value of the health benefits premiums must be included in the employee’s 
wages subject to federal income tax withholding.  IRS Publication 15-B, p. 6 (2010).  A review of the 
employee’s Form 1040 shows that the value of his health benefits is included in his S corporation 
earnings (line 17), and is therefore an element of his total income (line 22).  If he were an employee 
and less than a 2% shareholder, the value of his health benefits would be excluded entirely from his 
taxable wages.  As a 2% shareholder, he qualifies for a self-employed health benefits insurance 
deduction (line 29), which is deducted from his total income to derive his adjusted gross income.  In 
other words, the value of the employee’s health benefits is included in calculating his taxable income, 
but is not included in his adjusted gross income.  The health benefits deduction is therefore no different
than the other deductions available to taxpayers listed on Form 1040, such as student loan interest 
expenses, educator expenses, or IRA contributions, which are not taken into account when calculating 
an employee’s AAW. 

Accordingly, the evidence establishes that the employee experienced wage-loss as a result of his 
covered illness during calendar years 2005 through 2008.  I further conclude that his AAW for the 36 
months prior to February 2005 is $66,801.21; that his adjusted earnings for calendar year 2005 were 
between 50 and 75% of his AAW; and that his adjusted earnings for calendar years 2006, 2007 and 
2008 were less than 50% of his AAW.  Therefore, in accordance with 42 U.S.C. § 7385s-2(a)(2), the 
employee is entitled to wage-loss benefits of $10,000.00 for 2005, and $15,000.00 per year for 2006 
through 2008, totaling $55,000.00. 



Cleveland, OH

Greg Knapp 

Hearing Representative

Final Adjudication Branch

[1] See http://www.irs.gov/businesses/small/article/0,,id=146833,00.html (retrieved October 18, 2010).

Evidence required

EEOICPA Fin. Dec. No. 10002977-2006 (Dep’t of Labor, February 12, 2009)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch (FAB) on the employee’s claim for benefits under
Part E of the Energy Employees Occupational Illness Compensation Program Act of 2000, as amended 
(EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the employee’s claim for 
wage-loss benefits based on his covered illness of chronic obstructive pulmonary disease (COPD) is 
denied.

STATEMENT OF THE CASE

On December 8, 2004, the employee filed a claim under Part E of EEOICPA in which he alleged that 
he had contracted “COPD-Bronchitis, Hearing Loss, Hemorrhoids, Back Disorder, Bursitis, Hernia 
Multiple, Shoulder Disease, Rotator Cuff, Joint Disease, Knee, Tremors, Essential” due to his 
work-related exposure to toxic substances at the K-25 and Y-12 Plants in Oak Ridge, Tennessee.[1]  
Later on August 28, 2006, the employee submitted a written request for both impairment benefits and 
wage-loss benefits and alleged he had experienced wage-loss from January 1997 through the date of his
request.  

In support of his claim, the employee filed a work history listing his employment by the Department of 
Energy (DOE) contractors Union Carbide at the K-25 Plant from 1975 to 1981, and by Lockheed 
Martin Energy Systems and other DOE contractors at the Y-12 Plant from 1981 to 1997.  The Oak 
Ridge Institute for Science and Education verified that the employee worked for DOE contractors as a 
Component Assembler, Inspector and Senior Inspector at the K-25 Plant from March 10, 1975 to 
February 15, 1981, and as a Machinist, Engineering Assistant and Technical Associate at the Y-12 Plant
from February 16, 1981 to January 31, 1997.  

In support of his claim, the employee submitted an October 24, 2001 report of a medical screening 
examination in which Dr. Steven Markowitz noted that while the employee’s chest x-ray “showed no 
evidence of lung disease,” his ten-year history of symptoms was “consistent with chronic bronchitis.”
 The employee also submitted an August 28, 2002 report in which Dr. R. Hal Hughes related 
“approximately a ten year history of chronic bronchitis symptoms on average of two to three episodes a
year.”  The file also contains several medical reports from Dr. Gregory P. LeMense, the employee’s 
treating physician.  The earliest of those reports note a chest CT scan and a medical examination 
performed by Dr. LeMense in late February 2004.  In a February 26, 2004 medical report, Dr. LeMense



stated “it is my impression that [Employee] has mild obstructive lung disease due to chronic 
obstructive bronchitis.”

On October 6, 2006, FAB issued a final decision in which it found that the evidence was sufficient to 
establish a diagnosis of COPD and a causal link between the COPD and the employee’s work-related 
exposure to toxic substances at the K-25 and Y-12 Plants.  Based on those findings, FAB accepted the 
employee’s Part E claim for the “covered illness” of COPD and awarded him medical benefits for that 
particular illness[2]; in that same decision, FAB explicitly deferred a decision on the employee’s 
August 28, 2006 request for both impairment and wage-loss benefits “since Jan. 1997.”[3]

By letter dated November 29, 2006, the Jacksonville district office asked the employee to submit 
evidence in support of his allegation that he had experienced wage-loss as a result of his COPD.  The 
district office specifically asked for earnings information to support his claimed period of wage-loss 
and medical evidence to support the causal link of that wage-loss to his covered illness of COPD.  In 
his December 11, 2006 response to the district office’s request, he stated:

I first experience[d] wage loss in Jan. 1, 1997 due [to] my COPD because I was laid off at that
time with no pay and 21 years company service.  I feel I was laid off because of this problem. 
I did not know I had COPD until Jan. 1, 2002.  
On December 13, 2006, the district office received a wage report from the Social Security 
Administration in response to its request for the employee’s reported wages for the years 1993 through 
2005.  It showed that the employee earned $28,225.80 in 1993, $28,437.56 in 1994, $28,819.96 in 
1995, $29,853.88 in 1996, and $19,133.59 in 1997, and stated that “There are no other earnings 
recorded under this Social Security Number for the period(s) requested.”  On April 3, 2007, the district 
office sent the employee another letter asking for evidence of his alleged wage-loss, and stated the 
following:

Our records indicate [you] were diagnosed with COPD on February 20, 2004.  Please state 
what illness you are claiming that caused your wage loss beginning in 1997 through present. 
This letter reminded the employee that he had the burden of providing medical evidence establishing a 
causal relationship between his accepted covered illness (COPD) and his alleged wage-loss.  In his 
response to this second letter, the employee submitted a copy of a November 22, 1996 termination 
notice that Lockheed Martin Energy Systems had given him.  The notice stated the following, in 
pertinent part:

Subject:            Reduction-In-Force Notification
I regret to inform you that the number of employees at Lockheed Martin Energy Systems, 
Inc., P.O. Box 2009, Oak Ridge, Tennessee 37831, will be reduced as a result of declining 
Department of Energy budgets and changing program emphasis for FY 1997.  The layoff, 
which is expected to be permanent, will commence January 31, 1997.
Your position as Technical Associate II will be terminated on January 31, 1997.

*  *  *
 

I acknowledge receipt of the Reduction-In-Force Notification.
[Employee] /s/                                                  11/22/96                      
Signature                                                          Date
On August 11, 2007, the district office referred the employee’s case file to a District Medical 
Consultant (DMC) and requested an opinion on whether, for any of the years between 1997 and 2007, 
“there is sufficient rationalized medical evidence that the employee was unable to work due to the 



covered illness of chronic obstructive pulmonary disease.”  In her September 11, 2007 report, Dr. 
Jeanne M. McGregor, the DMC that the district office selected to provide the opinion, reviewed the 
medical evidence in the case file and noted that it showed that the employee had “good control of his 
moderate chronic obstructive lung disease with current medications” and that “[h]is only medication 
for his lungs is Advair 500/50.”  She also noted that there was nothing in the file to support the 
employee’s allegation that he was laid off due to his COPD, and concluded as follows:

Unfortunately, the evidence in [Employee]’s file does not support that he was unable to work 
due to his COPD in any of the years 1997 to present.  It appears that the only reason that 
[Employee] stopped working in 1997 was because he was laid off in November of 1996.

*  *  *
Upon consideration of all the above, it is my medical opinion within a reasonable degree of 
medical certainty that there is not sufficient rationalized medical evidence in the file to 
establish that [Employee] was unable to work due to his covered illness of COPD for any of 
the years from 1997 to present
On October 23, 2007, the Jacksonville district office issued a recommended decision to deny the 
employee’s request for wage-loss benefits because “the medical evidence is insufficient to support a 
causal relationship between the employee’s accepted condition of COPD and wage-loss during the 
claimed period from 1997 to present.”  On November 5, 2007, the employee’s representative filed a 
timely written objection to the recommended decision and requested a hearing, which was held on 
April 30, 2008 in Oak Ridge, Tennessee.[4]

OBJECTION
In his November 5, 2007 objection letter, the employee’s representative did not disagree with any 
specific factual finding included in the district office’s recommended decision; rather, he expressed the 
employee’s disagreement with the recommended conclusion that there was no causal relationship 
between his COPD and any wage-loss during the claimed period of January 1997 to August 2006.  The 
letter was not accompanied by any evidence in support of the disagreement expressed therein.  At the 
April 30, 2008 oral hearing, the representative raised no additional objections; instead, he submitted a 
written report from Dr. Marty G. Wallace, together with copies of previously submitted documents, and
argued that the medical evidence of causation in the case file was sufficient to award the wage-loss 
benefits at issue. 
After reviewing the evidence in the case file and the employee’s objection, FAB hereby makes the 
following:

FINDINGS OF FACT

1. The employee filed a claim for benefits under Part E of EEOICPA, including wage-loss benefits
for the period from January 1997 to August 2006 due to his covered illness of COPD. 

2. The employee was a DOE contractor employee who worked at the K-25 Plant from March 10, 
1975 to February 15, 1981, and at the Y-12 Plant from February 16, 1981 to January 31, 1997. 

3. Effective January 31, 1997, Lockheed Martin Energy Systems terminated the employee’s 
position at the Y-12 Plant as part of a Reduction-In-Force. 

4. Prior to the termination of his position, the employee earned wages of $28,225.80 in 1993, 
$28,437.56 in 1994, $28,819.96 in 1995, $29,853.88 in 1996 and $19,133.59 in 1997.  



Following the termination of his position, he was not employed for the balance of 1997, nor was
he employed during the years 1998 through the date of his April 30, 2008 hearing. 

5. The employee was first diagnosed with COPD by Dr. LeMense in a February 26, 2004 report. 

6. In a September 11, 2007 report requested by the district office, Dr. McGregor concluded that “it 
is my medical opinion within a reasonable degree of medical certainty that there is not sufficient
rationalized medical evidence in the file to establish that [Employee] was unable to work due to
his covered illness of COPD for any of the years from 1997 to present.” 

Based on the above findings of fact, FAB hereby also makes the following:    

CONCLUSIONS OF LAW

Part E of EEOICPA provides several different types of benefits to eligible DOE contractor employees 
or their survivors.  Among those benefits are compensation for permanent impairment, compensation 
for qualifying calendar years of wage-loss, a lump-sum survivor benefit, and medical benefits.  See 42 
U.S.C. §§ 7385s-2(a)(1), 7385s-2(a)(2), 7385s-3, 7385s-8.  In order to prove eligibility for any of these
benefits, the evidence must establish that the employee forming the basis for the Part E claim is/was a 
“covered DOE contractor employee” and that he/she contracted a “covered illness” through exposure to
a toxic substance at a DOE facility.  In this particular Part E claim, FAB has already determined that the
employee is a “covered DOE contractor employee,” as that term is defined in 42 U.S.C. § 7385s(1), 
and that his COPD is a “covered illness” pursuant to § 7385s(2).

In addition to satisfying the general eligibility requirements applicable to all Part E claims, an 
employee seeking benefits for calendar years of qualifying wage-loss must also satisfy the specific 
requirements of 42 U.S.C. § 7385s-2(a)(2).  Thus, the evidence must establish:  (1) that the employee 
held a job at which he/she was earning wages; (2) that the employee experienced a loss in those wages 
in a particular month; (3) that the wage-loss in that one month was caused by the employee’s covered 
illness, i.e., that he/she would have continued to earn wages in that month from that job but for the 
covered illness (this month is known as the “trigger month”); (4) his/her “average annual wage” 
(AAW) over the 36 months that immediately preceded the trigger month; (5) his/her normal retirement 
age and the calendar year (known as the “retirement year”) in which he/she would reach that age; (6) 
beginning with the calendar year of the trigger month, the percentage of the AAW that was earned in 
each calendar year up to and including the retirement year; (7) the number of those calendar years in 
which the covered illness caused the employee to earn 50% or less of his/her AAW; and (8) the number
of those calendar years in which the covered illness caused him/her to earn more than 50% but not 
more than 75% of his/her AAW.  See 20 C.F.R. § 30.800 (2008).  Rationalized medical evidence is 
needed to establish the third of these elements, as well as the causation aspects of the seventh and 
eighth elements.  See 20 C.F.R. § 30.805(b).   

The employee alleges that he first experienced wage-loss in January 1997, and that this wage-loss has 
continued at least through the date of his April 30, 2008 oral hearing in his EEOICPA claim.  The 
factual evidence establishes that the employee held a job at the Y-12 Plant at which he was earning 
wages, and that he began to lose wages when his job was terminated as part of a Reduction-In-Force, 
effective January 31, 1997.  The evidence also establishes that the employee has not worked since this 
job was terminated.  Therefore, FAB concludes that the employee has proven the first two elements of 
his wage-loss claim:  (1) that he held a job at which he was earning wages; and (2) that he experienced 



a loss in those wages in a particular month—January 1997.

However, FAB also concludes that the employee has failed to prove that his wage-loss in January 1997 
was caused by his covered illness, i.e. that he would have continued to earn wages in January 1997 
from his job at the Y-12 Plant had he not contracted COPD in January 1997.  It is axiomatic that an 
employee cannot lose wages in a particular month because of a covered illness if he/she has not yet 
contracted that illness.  Although the employee here has submitted medical evidence from Dr. Wallace 
in support of his argument that he should have been restricted from working at the Y-12 Plant when his 
job was terminated as part of a Reduction-In-Force in January 1997, the Reduction-In-Force 
Notification he submitted clearly indicates that the layoff was caused by “declining Department of 
Energy budgets and changing program emphasis for FY 1997” rather than by any medical condition of 
the employee.  A review of the medical evidence of record reveals that there is no mention of a 
diagnosis of COPD prior to treating physician, Dr. LeMense’s February 26, 2004 report.[5]  None of 
the physicians who have submitted medical reports in this matter have even suggested that the 
employee had COPD before that date, and COPD is the only covered illness that has been accepted as 
compensable in this claim.  Thus, the employee has not offered any evidence to establish a diagnosis of
COPD in 1997 or at any time prior to February 2004 that could have lead to any wage-loss. 

Furthermore, even if the employee had shown that his diagnosed covered illness arose in January 1997 
at the time of his wage-loss, the employee’s argument concerning Dr. Wallace’s report ignores the fact 
that the after-the-fact suggestion of restrictions that might have resulted in wage-loss if put in effect 
simply have no relevance to why the employee ceased earning wages seven years prior to when his 
illness was first diagnosed.  EEOICPA does not provide wage-loss benefits for employees who should 
have been placed under restrictions and might have lost wages had those restrictions been in place, 
even if those restrictions were caused by a covered illness.  Rather, it only provides wage-loss benefits 
for employees who, consistent with the terms of 42 U.S.C. § 7385s-2(a)(2)(A)(i), experience wage-loss
caused by a covered illness.[6]

Unfortunately, the employee’s February 26, 2004 diagnosis is insufficient to establish his entitlement to
wage-loss benefits commencing in 2004 because there is no factual evidence in the case file that the 
employee experienced a loss of wages in that month (or in any month thereafter).  It is also axiomatic 
that an employee cannot experience a loss of wages during a particular month if he/she is not earning 
any wages in that month.  Therefore, even if the employee’s covered illness of COPD made it 
impossible for him to work from February 2004 forward, it would still be insufficient to establish any 
compensable wage-loss because the employee had no job and no wages at that time.

The regulations provide that the claimant bears the burden of providing all documentation necessary to 
establish eligibility for benefits and of proving “by a preponderance of the evidence the existence of 
each and every criterion” required for eligibility; “[p]roof by a preponderance of the evidence means it 
is more likely than not that a given proposition is true.”  See 20 C.F.R. § 30.111(a).  Thus, FAB 
concludes that the evidence in the case file is insufficient to establish, by a preponderance of the 
evidence, that the employee experienced any compensable calendar years of qualifying wage-loss as 
the result of his COPD, and hereby denies the employee’s wage-loss claim.  

Washington, DC

Amanda M. Fallon



Hearing Representative

Final Adjudication Branch

[1]  On the same date, the employee also filed a claim under Part B of EEOICPA in which he alleged that he had contracted 
“COPD-bronchitis” as a result of working at the K-25 and Y-12 Plants.   

[2]  In that decision, FAB denied the employee’s Part B claim because his alleged condition was not an “occupational 
illness” compensable under that Part.  FAB also denied his Part E claim for hearing loss, a back disorder, hemorrhoids, 
bursitis, joint disease, multiple hernias, knee tremors, and rotator cuff disease because the evidence was insufficient to 
establish that those illnesses were contracted through exposure to a toxic substance at a DOE facility.

[3]  On May 7, 2007, FAB issued another final decision awarding the employee $115,000.00 for impairment due to his 
covered illness of COPD, based on the February 24, 2007 impairment evaluation of Dr. Harvey Popovich. 

[4]  Following that hearing, FAB issued a July 14, 2008 final decision denying the employee’s claim for wage-loss benefits. 
However, the Director of the Division of Energy Employees Occupational Illness Compensation thereafter issued a 
September 18, 2008 order vacating FAB’s July 14, 2008 decision because it did not “properly determine whether the 
employee’s exposure at K-25 and Y-12 resulted in any compensable loss of wages,” and referring the case back to FAB “for 
issuance of a new final decision that gives appropriate consideration to the evidence in the case file that is relevant to the 
employee’s Part E claim.” 

[5]  FAB notes that, notwithstanding the employee’s reported history of breathing difficulties, even as of October 24, 2001, 
the report of Dr. Steven Markowitz’ medical screening examination noted that the employee’s chest x-ray “showed no 
evidence of lung disease.”

[6]  Alternatively, the employee’s entitlement to wage-loss benefits is also foreclosed because he was unemployed for the 
36-month period prior to his initial 2004 diagnosis.  His average annual earnings (AAW) for that 36-month period would 
therefore be zero.  Under the wage-loss formula in the statute, a benefit payment for a particular calendar year is predicated 
on a finding that the employee has earned at least 25 percent less than his AAW during that calendar year.  42 U.S.C. § 
7385s-2(a)(2).  Since the employee earned no wages in the three years prior to his initial diagnosis, he cannot demonstrate 
the requisite 25 percentage loss of earnings for any calendar year after his initial diagnosis of a covered medical 
condition.           

EEOICPA Fin. Dec. No. 10004605-2006 (Dep’t of Labor, September 30, 2010)

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch (FAB) on the employee’s claim for wage-loss 
benefits under Part E of the Energy Employees Occupational Illness Compensation Program Act of 
2000, as amended (EEOICPA), 42 U.S.C. § 7384 et seq.  For the reasons set forth below, the 
employee’s claim for wage-loss benefits based on his covered illness of chronic atrophic gastritis is 
denied.  The employee’s pending claims for nephritis and beryllium sensitivity are deferred at this time.

STATEMENT OF THE CASE

On August 16, 2001, the employee filed a request for assistance with the Department of Energy (DOE) 
under Part D of EEOICPA in connection with a state workers’ compensation claim for chronic atrophic 
gastritis (and a number of other claimed illnesses).  DOE verified that he was a DOE contractor 
employee who had worked as a machinist at the Rocky Flats Plant in Golden, Colorado, from March 1, 
1982 to July 5, 1989.  In early 2005, the employee’s Part D claim was transferred to the Division of 
Energy Employees Occupational Illness Compensation (DEEOIC) at the Department of Labor for 



adjudication under the newly enacted Part E.[1]

On December 2, 2005, DEEOIC sent the employee a letter asking if he wanted to request wage-loss 
benefits under Part E for his chronic atrophic gastritis.  The letter indicated that if he wanted to submit 
such a request, he should notify DEEOIC of that fact and provide “the period of time and amount of 
wage loss that was caused by the accepted condition of chronic atrophic gastritis.”  The letter also 
asked for evidence of any claimed wage-loss.  In response, the employee’s authorized representative 
indicated that the employee was claiming for wage-loss benefits from the date he was diagnosed with 
chronic atrophic gastritis “to today March 22, 2006.”[2]  In support of this claim, the employee 
submitted an Operative Record of the in , , dated March 22, 1995, which reported a postoperative 
diagnosis of gastritis.  The employee also submitted a medical report of an examination performed on 
January 25, 1997 by Dr. Deborah Brown.  In that six-page report, Dr. Brown stated that the employee’s 
atrophic gastritis was “not well controlled with Pepcid and Propulsid,” but concluded in her 
“Functional Assessment” that the gastritis was not so serious that it would cause the employee to miss 
work.  Specifically, Dr. Brown opined that the employee’s atrophic gastritis “should not limit the 
claimant in any areas of employment.”  The file also contains a medical report dated July 18, 2002, in 
which Dr. Lee S. Newman reviewed the employee’s medical records and described the March 22, 1995 
diagnosis of chronic atrophic gastritis as follows:  “The diagnosis was chronic atrophic gastritis which 
was inactive.”  Further, an impairment evaluation report signed by Dr. Annyce Mayer on November 12,
2006 also opined that the contemporary medical reports of the employee’s March 1995 diagnosis 
showed that his gastritis was inactive as of the diagnosis date.  The employee also submitted an 
October 5, 2005 report in which Dr. Thomas N. Told stated that the employee’s chronic atrophic 
gastritis “appears to be inactive at this point but [he] has had periods of chronicity with recurrent pain.”
 In that same report, Dr. Told asserted that “[s]o far, [the employee] has been unable to carry out any 
extended employment.”

After considering his October 5, 2005 report, the district office wrote to Dr. Told on April 6, 2006 and 
asked him to clarify the statements in that report and supply additional evidence regarding whether the 
employee’s covered illness caused him to lose wages.  Specifically, the district office asked Dr. Told 
how he came to the conclusion that the covered illness caused the employee to lose wages and “[s]ince 
you state that the gastritis is inactive, what periods of time did the gastritis keep [Employee] from 
working?”  In response, Dr. Told sent an April 24, 2006 letter that reads, in its entirety, as follows: 

In response to your letter regarding [Employee], I did indeed do endoscopy and observed firsthand the 
chronicity of his gastritis.  Biopsies did confirm a chronic gastritis of the atrophic type.  [Employee] 
has also been symptomatic throughout this period.  I have observed his response to the medication and 
stressful situations and have concluded that he will not improve in spite of medicine.  He does need to 
have avoidance therapy for situations that cause hyperacidity.  I know of no surgeries that will correct 
this, since hemigastrectomy is an archaic operation.  Therefore, it is my conclusion that he would 
require stress avoidance as the only effective means of controlling chronic gastritis and I feel he will 
never be able to work again.  

On May 2, 2006, the district office issued a recommended decision to deny the employee’s claim for 
wage-loss benefits for his accepted chronic atrophic gastritis.  The employee objected to the 
recommended decision and requested a hearing before FAB, which was held on September 26, 2006.  
On May 2, 2007, FAB issued a final decision denying the employee’s claim for wage-loss benefits due 
to the lack of probative evidence of a causal relationship between the employee’s covered illness and 
any period of wage-loss.  The employee sought timely review of FAB’s decision in the United States 
District Court for the District of Colorado and on January 29, 2009, Judge Lewis T. Babcock issued an 



order vacating FAB’s denial of the employee’s wage-loss claim based on his chronic atrophic gastritis 
and remanding the case back to DEEOIC on that point.[3]  Judge Babcock held that FAB’s decision on 
the employee’s wage-loss claim for chronic atrophic gastritis was arbitrary and capricious because it 
found that Dr. Told’s April 24, 2006 opinion regarding causation as of that date was contradicted by 
other evidence.  In his remand order, Judge Babcock disagreed with that particular finding and 
provided this direction for DEEOIC’s further development of the claim: 

Accordingly, Dr. Told’s statement that [the employee] “will never be able to work again”—at least as of
April 24, 2006, the date of Dr. Told’s letter to that effect—was in fact uncontradicted by the relevant 
medical record.

*  *  *

Accordingly, to the extent the May 2, 2007 Final Decision denied [the employee’s] application for 
wage-loss benefits for his gastritis, it is reversed and remanded for further proceedings.  On remand, 
OWCP may not disregard Dr. Told’s uncontradicted medical opinion without articulating a relevant 
factual basis.  Further, if OWCP accepts Dr. Told’s uncontradicted opinion, it must make an additional 
factual inquiry to determine the relevant dates of wage-loss.  

On remand, DEEOIC accepted Dr. Told’s uncontradicted opinion that the employee could no longer 
work as of April 24, 2006 due to his chronic atrophic gastritis and followed Judge Babcock’s directive 
to make additional factual inquiries regarding the employee’s dates of wage-loss.  In a November 18, 
2009 development letter, DEEOIC set out the relevant evidence already in the case file and asked the 
employee to submit additional evidence to determine any dates of compensable wage-loss, as follows: 

You have claimed that you suffered wage-loss as a result of your chronic atrophic gastritis from May 
1995 to the present day.  In accord with Judge Babcock’s Memorandum Opinion and Order, we accept 
that Dr. Told’s April 24, 2006 letter constitutes an uncontradicted medical opinion that your covered 
illness of chronic atrophic gastritis prevented you from working on and after April 24, 2006.  However, 
we do not yet have sufficient evidence that you experienced wage-loss that is compensable under Part 
E of EEOICPA and we ask that you submit any evidence that you have that might support your claim.  
Specifically, we do not have sufficient probative evidence that your chronic atrophic gastritis caused 
you to experience wage-loss for any particular period of time between March 22, 1995 and April 24, 
2006.  The evidence shows that your gastritis was inactive on the date of its initial diagnosis and that it 
was inactive when you were examined by Dr. Told on October 5, 2005.  Dr. Told’s October 5, 2005 
letter indicates that you experienced “periods of chronicity with recurrent pain,” but there is no 
evidence in the case file of the frequency, duration, or severity of those flare-ups and there is 
insufficient evidence in the case file to establish that these flare-ups ever caused you to experience 
quantifiable wage-loss for any identifiable period of time.  Additionally, although the evidence supports
a finding that your covered illness of chronic atrophic gastritis prevented you from working on and 
after April 24, 2006, there is no evidence in the case file that you earned wages at any time during the 
36-month period immediately preceding that date.  

The wage-loss provisions in the Act and regulations require that you submit evidence of an identifiable 
period of wage-loss and that you submit rationalized medical evidence to establish that the period of 
wage-loss is causally related to the covered illness.  Additionally, to be eligible for wage-loss benefits 
under the Act, you must have earned wages in the 36-month period immediately preceding your first 
period of wage-loss.  Thus, if your wage-loss due to your covered illness began in April 2006, you need



to submit evidence establishing earned income during the 36-month period immediately preceding that 
month.                 

Please submit any additional evidence that you have not yet submitted that will assist us in determining
the relevant dates of wage-loss caused by your chronic atrophic gastritis.  Please provide evidence of 
the frequency, duration, and severity of the active flare-ups of chronic atrophic gastritis that you have 
experienced and provide evidence of dates during which those flare-ups caused you to experience 
wage-loss.  If any of your evidence is in the form of a sworn written statement, please provide 
documentation to corroborate any factual assertions that you make in your written statement.  
Employment and earnings evidence showing actual dates of wage-loss, as well as medical evidence 
that shows a causal relationship between specific periods of wage-loss and your chronic atrophic 
gastritis, is vitally important to the eligibility determination in your case.

In response to the above request, the employee’s representative submitted a letter and several 
enclosures on December 30, 2009:  (1) a copy of the employee’s December 18, 1995 state workers’ 
compensation claim for an injury to “multiple body parts” on July 5, 1989; (2) a portion of a December
20, 1995 letter to the Traveler’s Insurance Company that purports to show the employee’s medical 
expenses related to chronic atrophic gastritis up to that date; (3) a January 27, 1996 letter from the 
employee to the Colorado Division of Workers’ Compensation in which the employee states that he 
was diagnosed with chronic atrophic gastritis in 1995, and in which the employee describes a 
contamination accident that is alleged to have occurred around October of 1982; (4) a November 2, 
1995 letter from the employee to a Mr. Jerman, notifying him of the employee’s workers’ compensation
claim; (5) pharmacy receipts from 1996 for Pepcid tablets and Propulcid; (6) a Diagnostic Imaging 
Report of an October 20, 1998 examination of the employee’s abdomen and pelvis, in which Dr. Mark 
J. Sulek concluded “NO ABNORMALITY IDENTIFIED”; and (7) a typed page which purports to 
show the employee’s earnings for each calendar year from 1970 through 1997.  

Item 7 above was signed by the employee and shows earnings figures for 1991 to the present as 
follows:  $3,768.48 in 1991; $13,423.25 in 1992; $5,650.89 in 1993; $2,494.35 in 1994; $0 in 1995 and
1996; and $1,658.32 in 1997.  These earnings figures are consistent with those shown by Social 
Security Administration (SSA) documents that were already in the case file.  The other SSA documents
in the file also indicate that the employee had no earned wages reported for any year from 1998 
through 2008.  Despite being asked to do so, the employee did not provide any statement or 
documented evidence of the frequency, duration, and severity of the active flare-ups of chronic atrophic
gastritis that he experienced from 1995 to the present, nor did he provide the requested evidence of 
dates during which those flare-ups caused him to experience wage-loss.  

On January 26, 2010, the district office issued a recommended decision to deny the employee’s claim 
for wage-loss benefits based on his accepted chronic atrophic gastritis.  The district office’s 
recommendation was based on two separate conclusions of law regarding the period prior to April 24, 
2006 and the period on and after that date.  After their analysis of the evidence of the pre-April 24, 
2006 time period, the district office stated:

Based on the totality of the evidence in the case file, we conclude that the rationalized medical 
evidence in this case is not sufficient to establish a causal relationship between the employee’s covered 
illness and any loss of wages prior to April 24, 2006.  Thus, as the evidence is insufficient to establish 
that the covered illness caused any wage-loss prior to April 24, 2006, there can be no qualifying 
wage-loss for the calendar years prior to that date.  See 42 U.S.C. § 7385s-2(a)(2)(A)(i); 20 C.F.R. § 
30.805.  



Regarding the period beginning on April 24, 2006, the district office concluded—consistent with Judge
Babcock’s Order—that “the rationalized medical evidence of causation is sufficient to establish that the
employee’s illness would keep him from working from April 24, 2006 forward.”  However, the district 
office also concluded that since the evidence established that the employee earned no wages during the 
relevant 36-month period prior to April 24, 2006, the employee could not have any qualifying calendar 
years of wage-loss after that date because, by application of the formula supplied by the statute, he had 
no wages to lose.   

OBJECTIONS

By letter dated March 15, 2010, the employee’s representative objected to the recommended decision 
and requested a hearing before FAB.  The letter of objection did not identify any finding of fact or 
conclusion of law with which the employee disagreed; rather, it was simply a general objection to the 
recommended denial of benefits.  

Per the employee’s request, a telephone hearing was conducted on May 25, 2010, at which the 
employee and his representative both testified.  The employee testified that he made several hospital 
visits when he experienced flare-ups of gastritis, but he stated he had no documentation to corroborate 
that allegation.  He also testified that he sometimes simply did not go to work because of stomach pain 
that may have been due to his gastritis, but he provided no dates and made no assertions of amounts of 
income that were lost due to such sick days.  The employee’s representative argued that the burden of 
proof as “impossible” to satisfy and asserted that DEEOIC had “ignored” Dr. Told’s letters and given 
them too little weight.  She asserted that the evidence already submitted was sufficient to prove the 
employee’s wage-loss claim.  Also, the employee confirmed that he stopped working in 1998, with the 
exception of some occasional work scooping snow from friends’ driveways—which he described as 
“just a fly-by-night, you know, friend type thing here and there, that type of situation”—but he 
provided no time frame or income amounts relating to this work.  The representative testified that the 
employee “didn’t make enough [through this occasional work] to report it on Federal income tax.”

On June 17, 2010, the representative submitted a copy of a one-page April 29, 1996 report by Dr. 
Lawrence Stelmach.  In this report, which was written for use in the employee’s state workers’ 
compensation claim, Dr. Stelmach noted that the employee had been a patient of his for less than a 
year, reviewed his past medical records and provided his current findings.  Dr. Stelmach stated that 
“biopsy done in the spring of 1995 did show some gastric atrophy of non-specific character and his 
symptoms have been unremitting since that time.”  Dr. Stelmach concluded by observing that “[a]t this 
point it appears as though this patient is chronically debilitated.”                        

After reviewing the evidence in the case file, FAB hereby makes the following: 

FINDINGS OF FACT

1. On August 16, 2001, the employee filed a claim under EEOICPA for his illness of chronic 
atrophic gastritis. 

2. The employee was a DOE contractor employee at the Rocky Flats Plant from March 1, 1982 to 
July 5, 1989. 

3. The employee was diagnosed with chronic atrophic gastritis on March 22, 1995, and his 



gastritis was inactive at that time.  

4. On January 12, 2006, FAB issued a final decision accepting the employee’s claim for chronic 
atrophic gastritis and awarding him medical benefits under Part E for that covered illness.    

5. On December 14, 2005 and March 22, 2006, the employee claimed for wage-loss benefits under
Part E based on his chronic atrophic gastritis and alleged that he had lost wages due to that 
illness from the March 22, 1995 date of his diagnosis to the present. 

6. Starting in 1991, the employee earned reported wages as follows:  1991 $3,768.48; 1992 
$13,423.25; 1993 $5,650.89; 1994 $2,494.35; 1995 and 1996 $0; 1997 $1,658.32.  The 
employee earned no reported wages from 1998 up to the May 25, 2010 date of his latest 
hearing.       

7. On January 25, 1997, the employee was examined by Dr. Brown, who wrote a detailed medical 
report that included a “Functional Assessment” in which she opined that the employee’s 
atrophic gastritis “should not limit the claimant in any areas of employment.”  This medical 
opinion is the only opinion in the file that addresses wage-loss due to chronic atrophic gastritis 
between March 1995 and October 2005. 

8. On April 24, 2006, Dr. Told opined that the employee “will never be able to work again” due to 
his chronic atrophic gastritis.  

Based on the above-noted findings of fact and the totality of the evidence, FAB hereby makes the 
following: 

CONCLUSIONS OF LAW

Part E of EEOICPA provides several different types of benefits to eligible DOE contractor employees.  
Among those benefits are medical benefits, compensation for permanent impairment, and 
compensation for qualifying calendar years of wage-loss.  In order to prove eligibility for any of these 
benefits, the evidence must establish that the employee is or was a “covered DOE contractor 
employee” and that he or she contracted a “covered illness” through exposure to a toxic substance at a 
DOE facility.  

In this particular Part E claim, FAB has already determined that the employee is a “covered DOE 
contractor employee,” as that term is defined in 42 U.S.C. § 7385s(1), and that his chronic atrophic 
gastritis is a “covered illness” pursuant to § 7385s(2).  Additionally, he has already been awarded both 
medical benefits and impairment benefits under Part E for that covered illness.  However, FAB 
concludes that the employee did not experience qualifying calendar years of wage-loss as the result of 
his covered illness of chronic atrophic gastritis and that, therefore, he is not entitled to wage-loss 
benefits for that illness under Part E of EEOICPA.  See 42 U.S.C. § 7385s-2(a)(2).  

The employee claims entitlement to wage-loss benefits from March 1995 to the present.  In order to 
establish qualifying calendar years of wage-loss under Part E, the statute requires evidence that the 
employee experienced wage-loss beginning in a specific month, as well as rationalized medical 
evidence that the wage-loss in that “trigger month” was caused by his covered illness.  See 42 U.S.C. § 
7385s-2(a)(2); 20 C.F.R. §§ 30.800-805.  Both the loss of wages and the causal relationship with the 



covered illness must be proven.  If the evidence does not sufficiently prove the statutory element of 
causation, the employee cannot have qualifying calendar years of wage-loss because the covered illness
did not cause his wage-loss.  Likewise, if the evidence does not show that the employee earned wages 
during the 36-month period immediately preceding the trigger month, the employee cannot have 
qualifying calendar years of wage-loss because he had no wages to lose.  These elements of causation 
and lost earnings must co-exist, and must be tied to the same trigger month, in order for a wage-loss 
claim to satisfy the statutory requirements.  See 42 U.S.C. § 7385s-2(a)(2); 20 C.F.R. §§ 30.800-811.  
See also Trego v. Dep’t of Labor, 681 F.Supp.2d 894 (E.D. Tenn. 2009).

A review of the medical evidence of record establishes that the employee was first diagnosed with 
chronic atrophic gastritis on March 22, 1995.  Two separate doctors, Dr. Newman and Dr. Mayer, 
opined that the employee’s gastritis was inactive as of the date of its diagnosis.  In chronological order, 
the next piece of medical evidence is the April 29, 1996 report of Dr. Stelmach.  In that report, Dr. 
Stelmach reviewed the employee’s gastrointestinal issues up to that point in time, and concluded that 
“[a]t this point it appears as though this patient is chronically debilitated.”  In her June 17, 2010 letter 
to FAB, the employee’s representative urged that Dr. Stelmach’s observation be accepted as a firm, 
rationalized medical opinion that the employee could no longer earn wages as of the April 29, 1996 
date of the letter.  As the letter does not constitute such evidence, FAB declines to reach such a 
conclusion.  

However, Dr. Stelmach’s observation is to be accorded an appropriate level of weight as evidence that 
it appeared to Dr. Stelmach on that day that the employee was chronically weak.  Such an observation 
is some evidence that the employee was in a generally weakened condition at that point in time due to 
his many gastrointestinal ailments, including his gastritis.  However, Dr. Stelmach’s reserved 
observation does not, either standing alone or coupled with other available evidence, constitute the type
of “rationalized medical evidence of sufficient probative value” that the regulations require be supplied
to establish a causal link between the employee’s covered illness and a specific period of wage-loss.  
See 20 C.F.R. § 30.805(b).  As described above, Dr. Stelmach’s letter is brief, unrationalized and 
conclusory in nature, and his initial characterization of the employee’s gastritis symptoms as 
“unremitting” is inconsistent with both the employee’s own hearing testimony and his treating 
physician’s (Dr. Told) later description of those symptoms as periodic.  The letter is not proof that the 
employee could not work or that he lost wages over any identifiable term due to his covered illness.  
Again, the letter is of some, albeit limited, value on the specific issue at issue in this claim.     

Next chronologically, Dr. Brown examined the employee and obtained historical information directly 
from both the employee and his wife on January 25, 1997.  Dr. Brown prepared a detailed 6-page 
report, which included a “Functional Assessment” section.  In this section, Dr. Brown opined that the 
employee’s chronic atrophic gastritis “should not limit the claimant in any areas of employment.”  This 
opinion is supported by her findings in the body of the report that the employee suffered “crampy belly 
pain” only periodically (“a couple of times a week”) and that such pain was limited by the employee 
through avoiding stress, taking Pepcid tablets, and avoiding certain foods.  The report addressed a 
plethora of illnesses and conditions experienced by the employee from 1988 through January 1997 and 
discussed the impact of the employee’s health condition on his daily living.

As the district office found, Dr. Brown’s detailed assessment and her resulting medical opinion 
constitute objective, rationalized medical evidence on the determinative issue, i.e., whether there is a 
causal link between the employee’s covered illness and a loss of wages.  Dr. Brown’s opinion is 
supported by her description of her examination of the employee and was explicitly informed by the 
history provided by both the employee and his wife.  Importantly, the opinion directly addresses the 



statutory wage-loss element of causation, and it is the most contemporary medical opinion (i.e., the 
closest in time to the March 1995 time at which the employee claims his wage-loss began) to do so.  
Although he claims to have visited the hospital multiple times due to his gastritis, the employee did not 
provide any medical records from the 1990s that directly addressed this causation issue, except for Dr. 
Brown’s report.  For these reasons, the district office found that Dr. Brown’s 1997 opinion is to be 
accorded significant probative weight on the issue of whether the employee’s gastritis caused him to 
experience wage-loss in the years following his initial diagnosis.  FAB agrees with that assessment.  

The next medical opinion, chronologically speaking, comes almost nine years later.  On October 5, 
2005, Dr. Told stated in a letter to the district office that the employee’s gastritis had caused him 
“periods of chronicity with recurrent pain [and so] far, he has been unable to carry out any extended 
employment.”  Consistent with the district office’s impression, FAB concludes that that letter is of 
limited probative value for several reasons.  Dr. Told did not, in that letter, identify the timing, duration,
or severity of the reported “periods of chronicity,” nor did he explain what he meant by “extended 
employment.”  Also, the “so far” statement at the end of that letter does not identify a time-frame for 
the claimed period of the employee’s inability to “carry out. . .extended employment.”  FAB thus 
concludes that Dr. Told did not, in that letter, identify any specific periods of time during which the 
employee’s gastritis caused him to lose wages, nor did he provide a rationalized explanation for his “so 
far” statement.  FAB also concludes that Dr. Told’s October 5, 2005 letter does not, standing alone or in
concert with other evidence, constitute rationalized medical evidence of sufficient probative value to 
establish that the employee experienced wage-loss in March 1995—or during any other identifiable 
time frame—as a result of his covered illness.  

Because Dr. Told’s October 5, 2005 letter was vague in its time frame and was lacking in 
rationalization, the district office asked for clarification.  Specifically, the district office asked Dr. Told 
how he came to the conclusion that the covered illness caused the employee to lose wages and, they 
asked him, “[s]ince you state that the gastritis is inactive, what periods of time did the gastritis keep 
[Employee] from working?”  In his April 24, 2006 response, Dr. Told stated that “[Employee] has. . 
.been symptomatic throughout this period.” (emphasis added)  Since Dr. Told did not further define or 
explain what he meant by “this period,” that portion of his April 24, 2006 letter provides little, if any, 
clarification of his letter of October 5, 2005.  The final sentence of his April 24, 2006 letter, however, 
provides the requested clarification.  In that sentence, Dr. Told summed up his opinion:  “Therefore, it 
is my conclusion that he would require stress avoidance as the only effective means of controlling 
chronic gastritis and I feel he will never be able to work again.”  In this sentence, Dr. Told, for the first 
time, provides a medical opinion of the causal effect of the employee’s covered illness on his wages 
and a time-frame as to when the gastritis will cause the employee to lose wages; i.e., from the April 24, 
2006 date of the letter onward.  Dr. Told’s clarification letter did not identify any month prior to April 
2006 during which the employee experienced wage-loss as the result of the covered illness, but the 
letter does constitute medical evidence that the employee’s illness would keep him from working from 
April 24, 2006 forward.[4]  

The EEOICPA wage-loss provisions and governing regulations require “rationalized medical evidence”
of sufficient probative value to establish by a preponderance of the evidence that the period of 
wage-loss at issue is causally related to the employee’s covered illness.  See 42 U.S.C. § 7385s-2(a)(2)
(A)(i); 20 C.F.R. §§ 30.111(a), 30.805(b).  See also Trego, 681 F.Supp.2d at 897.  Based on the totality 
of the evidence in the case file, FAB concludes that the rationalized medical evidence in this case is not
sufficient to establish a causal relationship between the employee’s covered illness and any loss of 
wages prior to April 24, 2006.  Thus, as the evidence is insufficient to establish that the covered illness 
caused any wage-loss prior to April 24, 2006, there can be no qualifying wage-loss for the calendar 



years prior to that date.  See 42 U.S.C. § 7385s-2(a)(2)(A)(i); 20 C.F.R. § 30.805.      

However, the medical evidence is sufficient to establish that the employee’s illness would keep him 
from working from April 24, 2006 forward.  Thus, as the element of causation under clause (i) of § 
7385s-2(a)(2)(A) is established as of April 2006, clause (ii) requires calculation of the employee’s 
average annual wage (AAW) relevant to that trigger month.  See 42 U.S.C. § 7385s-2(a)(2)(A); 20 
C.F.R. §§ 30.800-811.  See also Trego, 681 F.Supp.2d at 897-898.  The AAW that is relevant for 
purposes of the wage-loss provisions of EEOICPA is “the average annual wage of the employee for the 
36-month period immediately preceding the calendar month referred to in clause (i).”  See 42 U.S.C. §§
7385s-2(a)(2)(A)(ii); 20 C.F.R. § 30.801.  Because the month referred to in clause (i) is April 2006, 
FAB must look to the 36-month period immediately preceding the second quarter of 2006.  See 20 
C.F.R. § 30.810; Federal (EEOICPA) Procedure Manual, Chapter 2-1400.9 (July 2009).        

The evidence establishes that the employee earned no wages during the relevant 36-month period in 
2003-2006.  Several SSA documents in the case file, including documents submitted by the employee 
since the District Court’s remand, show that the employee earned no wages in 2003 through 2006.  
During the latest hearing, the employee confirmed that he had earned no reported wages since 1998, 
and that the only money he did earn since that time was of a negligible amount from “occasionally” 
plowing snow from his friends’ driveways (for which he provided no evidence of dates or amounts 
earned).  Therefore, his AAW for the relevant 2003 to 2006 time frame, calculated in accordance with 
the governing regulations, is zero.  See 20 C.F.R. § 30.810.  Since the employee had no wages during 
the relevant 36-month period preceding the trigger month, he cannot have any subsequent qualifying 
calendar years of wage-loss under clause (iii) of § 7385s-2(a)(2)(A).  See 42 U.S.C. § 7385s-2(a)(2)(A)
(iii); 20 C.F.R. §§ 30.800-811.     

The regulations provide that “Except where otherwise provided in the Act and these regulations, the 
claimant bears the burden of proving by a preponderance of the evidence the existence of each and 
every criterion” required for eligibility.  See 20 C.F.R. § 30.111(a).  In light of the above, FAB 
concludes that the evidence in the case file is insufficient to establish, by a preponderance of the 
evidence, that the employee experienced any qualifying calendar years of wage-loss as the result of his 
chronic atrophic gastritis.  Therefore, FAB concludes that the employee is not entitled to wage-loss 
benefits for his covered illness of chronic atrophic gastritis and hereby denies his claim for such 
benefits under Part E of EEOICPA.

Denver, 

Anna Navarro

Hearing Representative

Final Adjudication Branch

[1]  This transfer was required by 42 U.S.C. § 7385s-10(g).

[2]  Consistent with the district office’s interpretation of this response, FAB has analyzed the employee’s request with the 
understanding that he is seeking wage-loss benefits for the entire period from March 22, 1995 (the date of diagnosis) to the 
present.

[3]  597 F.Supp.2d 1235 (D. 2009).



[4]  At this point in time, the case file consists of over 4,000 pages of documents, including dozens if not hundreds of pages 
of medical records extending back into the early 1980’s.  A review of those records shows that the employee has been 
periodically placed under work restrictions at various times for various ailments, but none of those documented work 
restrictions refers to the employee’s covered illness of chronic atrophic gastritis, until Dr. Told’s letter of April 24, 2006.   

EEOICPA Order No. 10076066-2009 (Dep’t of Labor, March 5, 2010)

REMAND ORDER

This Remand Order of the Final Adjudication Branch (FAB) concerns the above claim for wage-loss 
under Part E of the Energy Employees Occupational Illness Compensation Program Act of 2000, as 
amended (EEOICPA), 42 U.S.C. § 7384 et seq.  Pursuant to the authority granted by the EEOICPA 
regulations, and for the reasons set forth below, the claim is remanded to the Seattle district office for 
further development and the issuance of a new recommended decision.  20 C.F.R. § 30.317 (2010).

On June 20, 2008, the employee filed a Form EE-1 claiming benefits under EEOICPA for the alleged 
conditions of asthma, idiopathic thrombocytopenia purpura (ITP) and bipolar depression.  On May 8, 
2009, FAB issued a final decision accepting the claim for asthma under Part E, based on the 
determination that the employee was a covered Department of Energy (DOE) contractor employee who
was diagnosed with a covered illness (asthma), and that it was at least as likely as not that exposure to a
toxic substance at a DOE facility was a significant factor in aggravating, contributing to, or causing 
that asthma.  FAB therefore awarded the employee medical benefits for the treatment of her asthma, 
retroactive to June 20, 2008.  

On October 21, 2009, FAB issued a second final decision accepting the employee’s Part E claim for 
impairment due to her asthma and awarded her compensation in the amount of $62,500.00.  On 
November 23, 2009, the employee requested wage-loss benefits due to her accepted asthma, for the 
period May of 1990 to December 31, 2008. 

As part of the development of the employee’s request for wage-loss benefits, the Seattle district office 
referred her claim to a District Medical Consultant (DMC).  On February 3, 2010, the district office 
received the report of the DMC, who concluded that the employee’s records supported approximately 
five to eight weeks of wage-loss causally related to her asthma or the treatment thereof, during 2004 
and 2005. 

On February 24, 2010, the Seattle district office issued a recommended decision to accept the claim for 
wage-loss due to asthma in the amount of $30,000.00.  On March 4, 2010, FAB received her written 
statement, waiving her right to object to any of the findings of fact or conclusions of law found in the 
recommended decision of February 24, 2010.  

In order to support a request for wage-loss benefits under Part E, rationalized medical evidence of 
sufficient probative value to establish that the period of wage-loss at issue is causally related to a 
covered illness must be submitted.  20 C.F.R. § 30.805(b).  Specifically, the employee must prove that 
if not for her accepted condition of asthma, she would have continued to earn wages from her existing 
employment in January of 2004, the first month indicated by the DMC as a potential period of 
wage-loss.  

The evidence of record, including an itemized statement of earnings from the Social Security 
Administration, indicates that the employee was not employed during the years 2003 or 2004.  Since 



she was not employed in January of 2004, the first month in which the DMC indicated that her asthma 
could have prevented her from working, the employee could not experience wage-loss at the time that 
was causally related to her accepted condition of asthma.

The regulations provide that at any time before the issuance of its decision, FAB may remand the claim
to the district office for further development without issuing a decision.  In light of the evidence of 
record showing that the employee did not actually lose any wages during January of 2004, her claim is 
being remanded to the Seattle district office.  On remand, the district office should take such further 
development as they deem necessary, and issue a new recommended decision.

Seattle, Washington

Keiran Gorny

Hearing Representative

Final Adjudication Branch

In general

EEOICPA Fin. Dec. No. 10002977-2006 (Dep’t of Labor, February 12, 2009)

[same as three up]


