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STATE OF NEW YORK
SUPREME COURT COUNTY OF ALBANY

FRONTIER CHEMICAL ROYAL AVENUE
PHASE PRP GROUP AND FRONTIER
CHEMICAL ROYAL AVENUE PEASE II
PR GROUP

FETITIONERS

AGAINST DECISION AND JUDAMENT
INDEX 753699
RJI 0199ST0499

JOHN CAHILL COMMISSIONER OF NYS DEPT
OF ENVIRONMENTAL CONSERVATION AS TRUSTEE

AND
ELIOT SPITZER ATTORNEY GENERAL OF THE
STATE OF NEW YORK AS CUSTODIAN OF CERTAIN FUNDS
ON DEPOSIT

RESPONDENTS

SUPREME COURT ALBANY COUNTY SPECIAL TERM APRIL 14 2000

JUSTICE THOMAS KEEGAN PRESIDING

APPEARANCES
RAICHEL BANNING WEISS STEPHENS

WILLIAM STEPHENS OF COUNSEL
ATTORNEYS FOR PETITIONERS
410 STREETBUF NEW YORK 14202

HON ELIOT SPITZER
ATTORNEY GENERAL OF THE STATE OF NEW YORK
DAVID MUNRO OF COUNSEL

ATTORNEYS FOR RESPONDENTS
NEW YORK STATE DEPARTMENT OF LAW
THE CAPITOL
ALBANY NEW YORK 12224

KEEGAN

IN THIS CPLR ARTICLE 78 PROCEEDING THE FRONTIER ROYAL
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AVERIIAE FACILITY PHASE AND PHASE II PRP GROUPS SEEK AN ORDER

REQUIRING THE RESPONDENTS TO PAY THE PETITIONERS THE PROCEEDS FROM

THE PAYMENT OF SURETY BOND WHICH WAS POSTED ON BEHALF OF FRONTIER

CHEMICAL WASTE PROCESS INC FRONTIER

FRONTIER IS THE FORMER OWNEROPERATOR OF THE FRONTIER

CHEMICAL ROYAL AVENUE FACILITY HAZARDOUS WASTE TREATMENT AND

STORAGE FACILITY LOCATED IN NIAGARA FALLS NEW YORK FRONTIER WAS

SPECIFICALLY AUTHORIZED TO STORE HAZARDOUS WASTE ON THE PROPERTY IN

45 TANKS AND 4774 DRUMS

PETITIONERS ARE GROUP OF OVER 60 COMPANIES POENTIALLY

RESPONSIBLE PARTIES IE PRPS WHO HAVE EXPENDED FUNDS FOR

CLOSURE AT THE FRONTIER ROYAL AVENUE FACILITY

IN LATE 1992 AFTER NUMEROUS VIOLATIONS CONSENT ORDERS

AN 18 COUNT INDICTMENT AND YEARS OF FINANCIAL DIFFICULTIES THE

COMMISSIONER OF THE DEPARTMENT OF ENVIRONMENTAL CONSERVATION

DEC DETERMINED THAT THE ROYAL AVENUE FACILITY PRESENTED AN

IMMINENT DANGER TO THE PUBLIC AND THE ENVIRONMENT AND ISSUED

SUNMARY ABATEMENT ORDER WHEN FRONTIER FAILED TO COMPLY WITH THE

ORDER DEC ASKED THE US ENVIRONMENTAL PROTECTION AGENCY EPA
TO INITIATE EMERGENCY REMOVAL ACTION AT THE SITE ALTHOUGH DEMAND

FOR PAYMENT OF THE CLOSURE COSTS WAS MADE UPON FRONTIER FRONTIER

WAS INSOLVENT AND DECLINED TO PAY CONSEQUENTLY ON JANUARY 15

1993 DEC NOTIFIED ACSTAR INSURANCE THE COMPANY THAT ISSUED THE

BOND GUARANTEEING THE FINANCIAL ASSURANCES OF FRONTIER THAT

FRONTIER HAD FAILED TO PAY THE BONDS 150000000 PENAL SUM
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ACSTAR REFUSED TO PAY ON THE BOND AND LEGAL ACTION ENSUED DEC

DID NOT RECEIVE THE 500 00000 PROCEEDS OF THE BOND UNTIL JUNE

OF 1999 MEANWHILE PETITIONERS ARRANGERS AND TRANSPORTERS OF

HAZARDOUS MATERIAL TO THE FACILITY AND THEREFORE JOINTLY

SEVERALLY AND STRICTLY LIABLE FOR COSTS UNDER THE COMPREHENSIVE

ENVIRONMENTAL RESPONSE COMPENSATION AND LIABILITY ACT CERCLA
EXPENDED OVER MILLION DOLLARS FOR CLOSURE COSTS

IN THE INSTANT PROCEEDING PETITIONERS CONTEND THAT THE

BOND MONIES WHICH WERE TO PROVIDE FUNDING FOR FACILITY CLOSURE

SHOULD BE PAID OVER TO THEM TO HELP DEFRAY THE EXPENSES THEY

INCURRED IMPLEMENTING THE FACILITY CLOSURE PLAN 2ETITIONERS CLAIM

THAT THE STATE CANNOT WITHHOLD THE BOND PROCEEDS TO FINANCE CLEANUP

OF CONTAMINATED GROUNDWATER OR TO REMEDIATE THE SITE AS THESE ARE

SEPARATE CORRECTIVE ACTION ANDOR POSTCLOSURE COSTS NOT THE

FACILITY CLOSURE COSTS AS CONTEMPLATED IN THE BOND

IN SUPPORT OF THEIR POSITION THE PETITIONERS ARGUE

THAT THE SITE WAS TREATMENT AND STORAGE FACILITY NOT WASTE

DISPOSAL FACILITY THE BOND PROVIDED COVERAGE FOR FACILITY

CLOSURE COSTS ONLY THE CLOSURE PLAN WAS LIMITED TO DISCRETE

ACTIVITIES WHICH DID NOT INCLUDE REMEDIATION OF THE SITE SOILS OR

GROUNDWATER AND CLOSURE IS COMPLETE

SECTION 2709175 OF THE ENVIRONMENTAL CONSERVATION LAW

ECL REQUIRES AN OWNER OR OPERATOR OF HAZARDOUS WASTE FACILITY

TO DEMONSTRATE FINANCIAL RESPONSIBILITY FOR FACILITY CLOSURE COSTS

BY SEVERAL MEANS INCLUDING THE POSTING OF SURETY OR PERFORMANCE
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BONDS

SECTION 37328J OF TITLE OF THE NYCRR IN EFFECT

IN MAY OF 1991 LAID OUT THE EXACT WORDING SURETY BOND MUST

CONTAIN AND PROVIDED THAT THE INSTRUCTIONS IN BRACKETS WERE TO BE

REPLACED WITH THE RELEVANT INFORMATION AND THE BRACKETS DELETED

THE ACSTAR BOND AT ISSUE CONTAINS THE REQUIRED LANGUAGE AS

PETITIONERS POINT OUT THE COMMISSIONER IN DESCRIBING IN THE

BRACKETED SPACE WHAT THE GUARANTEED SUMS WOULD PROVIDE FUNDING

FOR INSERTED FACILITY CLOSURE AND OMITTED THE WORDS AND POST

CLOSURE

SECTION 270918 OF THE ECL IS ENTITLED CLOSURE AND POST

CLOSURE PLANS SUBSECTION AND REQUIRE THAT AN OWNER OR

OPERATOR OF HAZARDOUS WASTE FACILITY SUBMIT FOR DECS APPROVAL

PLANS FOR THE CLOSURE AND POSTCLOSURE MONITORING AND MAINTENANCE

OF THE FACILITY ALONG WITH WRITTEN ESTIMATE OF THE COSTS

ASSOCIATED THEREWITH SUBSECTION OF 270918 HOWEVER

SPECIFICALLY LIMITS THE PROVISIONS OF THE SECTION RELATING TO POST

CLOSURE MONITORING AND MAINTENANCE PLANS AND COSTS ESTIMATES TO

OWNERS AND OPERATORS OF DISPOSAL FACILITIES

SECTION 37337 OF TITLE OF THE NYCRR SETS FORTH THE

STANDARD FOR AND REGULATES THE CONTENT OF CLOSURE PLAN THE

PERFORMANCE STANDARD DEMANDS THAT THE FACILITY BE CLOSED IN

MANNER THAT MINIMIZES THE NEED FOR FURTHER MAINTENANCE AND

CONTROLS MINIMIZES OR ELIMINATES TO THE EXTENT NECESSARY TO

PROTECT HUMAN HEALTH AND THE ENVIRONMENT POSTCLOSURE ESCAPE OF
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HAZARDOUS WASTE CONSTITUENTS OR WASTE PRODUCTS TO THE GROUND

SURFACE WATER OR ATMOSPHERE NYCRR 37337B

THE PLAN MUST INCLUDE DETAILED DESCRIPTION OF STEPS

NEEDED TO REMOVE OR DECONTAMINATE THE HAZARDOUS WASTE AND THE

ACTIVITIES NECESSARY TO ENSURE THAT CLOSURE SATISFY THE STANDARD

INCLUDING BUT NOT LIMITED TO GROUNDWATER MONITORING LEACHATE

COLLECTION AND RUNON AND RUNOFF CONTROL NYCRP 373

37C
IT IS UNDISPUTED THAT THE PLAN SUBMITTED BY FRONTIER WAS

ACCEPTED AND APPROVED BY DEC FURTHERMORE IT IS UNDISPUTED THAT

THE DEC PART 373 DRAFT PERMIT FOR THE FRONTIER FACILITY INCLUDED

CLOSURE PLAN AND SPECIFICALLY DID NOT INCLUDE POSTCLOSURE CARE

AND MAINTENANCE INDEED THE EXPLANATION THAT BECAUSE FRONTIERS

ACTIVITIES INVOLVE STORAGE AND TREATMENT ONLY ARID NOT DISPOSAL

POSTCLOSURE CARE AND MAINTENANCE IS NOT REQUIRED APPEARS ON THE

DESIGNATED PAGE OF THE PERMIT APPLICATION

RESPONDENTS ARGUMENTS THAT THERE WERE NUMEROUS

UNCONTROLLED RELEASES CONTAMINANTS AT THE SITE ON CONTINUOUS

BASIS NOTWITHSTANDING THIS COURT BELIEVES THAT THE FRONTIER

FACILITY SIMPLY WAS NOT WASTE DISPOSAL FACILITY WITHIN THE

MEANING OF 270918V7 OF THE ECL AND THE BOND DID NOT INCLUDE OR

INSURE COVERAGE FOR POSTCLOSURE COSTS BECAUSE IT NEED NOT HAVE

INCLUDED THOSE COSTS

WHAT SHOULD HAVE BEEN INCLUDED IN THE CLOSURE PLAN AND

WHY IT WASNT IS IRRELEVANT THE BOND CLOSURE PLAN AND CLOSURE
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COSTS ESTIMATE WERE ALL ACCEPTED BY DEC AS PART OF THE PERMIT

APPLICATION PROCESS

THE APPROVED CLOSURE PLAN BASICALLY ENSURED THE REMOVAL

OF CHEMICALS DRUMMED AND TANKED WASTE AND THE CLEANUP OF THE

STORAGE TANKS CONTAINMENT VESSELS PIPING AND ANCILLARY EQUIPMENT

AT THE FACILITY AS EVIDENCED BY THE AFFIDAVITS BEFORE THE COURT

THESE STEPS WERE TAKEN BY THE PETITIONERS AND AS ARGUED BY THE

PETITIONERS ONCE THE HAZARDOUS WASTE WAS REMOVED AND CLEANUP

PERFORMED POST CLOSURE ESCAPE OFF HAZARDOUS WASTE CONSTITUENTS OR

WASTE PRODUCTS TO THE GROUND SURFACE WATER OR ATMOSPHERE NYCRP

37337B 12 WAS ELIMINATED YET RESPONDENTS WHO ADMIT

THAT THE ACTIVITIES LISTED ON THE CLOSURE PLAN WERE TECHNICALLY

PERFORMED ARGUE THAT THE SITE WAS NOT PROPERLY CLOSED IN

ACCORDANCE WITH THE SITE CLOSURE PLAN OR IN CONFORMANCE WITH THE

REGULATORY PERFORMANCE STANDARD FOUND THIS COURT DOES NOT AGREE

UPON REVIEW OF THE EVIDENCE PRESENTED INCLUDING THE

CLOSURE FLAN ITSELF THE ESTIMATED VS ACTUAL COSTS COMPARISONS

PREVIOUS CONSENT ORDERS THE RELEVANT REGULATIONS AND PARTICULARLY

THE AFFIDAVITS OF JAMES KAY KEVIN I4ATHEIS AND WILLIAM

POPHAM WHO ALL OPINED THAT THE CLOSURE PLAN WAS COMPLETE THIS

COURT BELIEVES THAT THE STATE HAS CONFUSED THE COSTS OF CLOSING

HAZARDOUS WASTE SITE WITH THE FACILITY CLOSURE COSTS

PETITIONERS HAVE ESTAOLISHED THAT THE FRONTIER

FACILITY WAS NOT HAZARDOUS WASTE DISPOSAL SITE THE BOND

PROVIDED COVERAGE FOR THE FACILITY CLOSURE COSTS THE CLOSURE
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P1AI WAS LIMITED TO DISCRETE ACTIVITIES WHICH DID NOT INCLUDE

CORRECTIVE ACTION OR THE REMEDIATION OF THE SITES SOIL OR

GROUNDWATER AND CLOSURE ACCORDING TO THE APPROVED PLAN HAS BEEN

ALMOST TOTALLY COMPLETED BY THE PETITIONERS

IN VIEW OF THE FOREGOING IT IS THE OPINION OF THIS COURT

THAT THE PETITIONERS ARE ENTITLED TO THE PROCEEDS OFF THE BOND

THEREFORE RESPONDENT COMMISSIONER JOHN CAHILLS REFUSAL TO

PARTIALLY REIMBURSE THE PETITIONERS FOR THE CLOSURE COSTS THEYVE

INCURRED IS ARBITRARY AND CAPRICIOUS

IN SO FINDING THE COURT AGREES WITH THE PETITIONERS THAT

THE HOLDING IN THE ACTION OF THE STATE OF NEW YORK AGAINST ACSTAR

INSURANCE COMPANY HAS NO BEARING ON THE INSTANT LITIGATION IT IS

DECS OWN REGULATIONS THAT GIVE PETITIONERS RIGHT TO COLLECT THE

FUNDS FOR THE COSTS THEY INCURRED SPECIFICALLY NYCRR 373

38D CX PROVIDES THAT PERSON AUTHORIZED TO CONDUCT PARTIAL

OR FINAL CLOSURE MAY REQUEST REIMBURSEMENTS FOR PARTIAL OR FINAL

CLOSURE EXPENDITURES BY SUBMITTING ITEMIZED BILLS TO THE

COMMISSIONER

ACCORDINGLY THE MOTION TO AMEND THE PETITION IS GRANTED

AND THE RELIEF REQUESTED IN THE AMENDED PETITION IS GRANTED TO THE

EXTENT THAT RESPONDENT ELIOT SPITZER IS DIRECTED TO PAY PETITIONERS

THE AMOUNT OF PROCEEDS FROM THE BOND HELD IN HIS ESCROW ACCOUNT

MINUS THE AMOUNT EXPENDED BY THE STATE FOR MONITORING AND OVERSIGHT

COSTS THUS FAR AND MINUS THE AMOUNT REQUIRED TO COMPLETE THE

CLOSURE PLAN BY CONDUCTING THE NECESSARY SOIL SAMPLING AND REMOVAL
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IF NECESSARY PURSUANT TO NYCRR 373310H

THIS MEMORANDUM SHALL CONSTITUTE BOTH THE DECISION AND

JUDGMENT OF THIS COURT

ALL PAPERS INCLUDING THIS DECISION AND JUDGIAENT ARE

BEING RETURNED TO THE PETITIONERS ATTORNEYS THE SIGNING OF THIS

DECISION AND JUDGMENT SHALL NOT CONSTITUTE ENTRY OR FILING UNDER

CPLR 2220 COUNSEL AXE NOT RELIEVED FROM THE APPLICABLE PROVISIONS

OF THAT SECTION RESPECTING FILING ENTRY AND NOTICE OF ENTRY

SO ORDERED

ENTER

DATED ALBANY NEW YORK
JUNE 2000

PAPERS CONSIDERED

NOTICE OF MOTION DATED MARCH 2000
AMENDED VERIFIED PETITION DATED 4ARCH 2000
AFFIDAVIT OF WILLIAMS STEPHENS ESQ SWORN TO MARCH
2000 WITH ATTACHED EXHIBITS
VERIFIED PETITION DATED DECEMBER 27 1999
AFFIDAVIT OF CAROL QUINN SWORN TO SEPTEMBER 12 1996
AFFIDAVIT OF DAVID COOK SWORN TO SEPTEMBER 12 1996
AFFIDAVIT OF FREDRIC JAKES SWORN TO SEPTEMBER 1996
AFFIDAVIT OF CARL JOHNSON SWORN TO SEPTEMBER 1996
AFFIDAVIT OF FRANK SHATTUCK SWORN TO DECEMBER 1996

10 AFFIDAVIT KEVIN MATHEIS SWORN TO DECEMBER 1996
11 AFFIDAVIT OF WILLIAM POPHAIN SWORN TO MARCH 2000 WITH

ATTACHED EXHIBIT
12 AFFIDAVIT OF NEIL GINGOLD SWORN TO MARCH 2000 WITH

ATTACHED EXHIBITS
13 AFFIDAVIT OF JAMES KAY SWORN TO MARCH 2000
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14 AFFIDAVIT OFF WILLIAMS STEPHENS SWORN TO MARCH 15 2000
WITH ATTACHED EXHIBITS AS

15 OBJECTION IN POINT OF LAW AND VERIFIED ANSWER DATED FEBRUARY
29 2000

16 AFFIDAVIT OF FRANK SHATTUCK SWORN TO PEBRUARY 25 2000
WITH ATTACHED EXHIBITS

17 AFFIDAVIT OF PETER SWORN TO FEBRUARY 25 2000 WITH
ATTACHED EXHIBIT

18 OBJECTION IN POINT OF LAW AND VERIFIED ANSWER DATED APRIL 10
2000

19 AFFIDAVIT OF FRANK SHATTUCK SWORN TO APRIL 10 2000 WITH
ATTACHED EXHIBITS

20 AFFIDAVIT OF PETER DUECHI SWORN TO APRIL 2000 WITH
ATTACHED EXHIBITS

21 AFFIDAVIT OF WILLIAM STEPHENS SWORN TO APRIL 2000 WITH
ATTACHED EXHIBITS
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